& JUSTICE

IN THE COURTS

.

of3
)
¢ 2. K
v '
\* wm\“"

WASHINGTON STATE TASK FORCE
- ON GENDER AND JUSTICE IN THE COURTS






EXECUTIVE SUMMARY
OF THE
WASHINGTON STATE TASK FORCE
ON GENDER AND JUSTICE IN THE COURTS

FINAL REPORT
1989

Chief Judge H. Joseph Coleman,
Court of Appeals, Division I, Chair

Office of the Administrator for the Courts
1206 S. Quince Street
Olympia, Washington 98504
(206) 753-3365






GENDER and JUSTICE TASK FORCE

Chair:

Honorable H. Joseph Coleman, Chief Judge, Court of Appeals, Division I

Executive Committee:
Honorable Susan R. Agid, Superior Court, King County
‘ William W. Baker, Esq., Anderson, Hunter, Dewell, Baker & Collins, P.S.
Mary Kay Barbieri, Esq.
Honorable Michael E. Donohue, Superior Court, Spokane County

Honorable Faith Enyeart, Superior Court, King County,
Representative, National Association of Women Judges

Judith A. Lonnquist, Esq., Law Offices of Judith A. Lonnquist, P.S.

Mary McQueen, Esq., Administrator, Office of the Administrator for the Courts

Members:

Honorable W. Edward Allan, District Court, Grant County
Mary Kay Becker, Esq., Brett & Daugert
Judith A. Bendor, Esq., Shoreline/Pollution Control Hearings Boards,
Representative, Northwest Women’s Law Center
Elizabeth J. Bracelin, Esq., Peterson, Bracelin, Young, Putra, Fletcher & Zeder
Honorable Rosanne Buckner, Superior Court, Pierce County
Honorable Christine Cary, District Court, Spokane County
Commissioner Joan DuBuque, Superior Court, King County
Professor Jane Ellis, Esq., University of Washington School of Law
Janet L. Gaunt, Esq., Law Offices of Janet L. Gaunt
Representative, Washington Women Lawyers
Honorable Dale M. Green, Court of Appeals, Division III
Honorable Norma Huggins, Superior Court, King County
Judith D. Jeffers, Esq., Law Offices of Judith D. Jeffers
Honorable Charles V. Johnson, Superior Court, King County
Frank H. Johnson, Esq., MacGillivray & Jones,
Representative, Washington State Bar Association
Professor James R. McCurdy, Esq., Gonzaga University School of Law
Honorable Louise Miller, Washington State House of Representatives
Honorable Gary A. Nelson, Washington State Senate
Honorable Janice Niemi, Washmgton State Senate
Honorable Barbara J. Rothstein, United States District Court, Western Washmgton
Honorable Steven G. Scott, Superior Court, King County
Honorable Harriet Spanel, Washington State House of Representatives
Paul L. Stritmatter, Esq., Stritmatter, Kessler & McCauley
Honorable Duane E. Taber, Superior Court, Benton and Franklin Counties
Honorable Phil Talmadge, Washington State Senate
Commissioner Kathryn Trumbull, Superior Court, Snohomish County
Joanne Tulonen, Director, Family Violence Project, City of Seattle



Staff

Gloria C. Hemmen, Project Manager
Jesus Dizon, Ph.D., Research Specialist
Mary Ellen Wilson, Support Staff

Advisor

Lynn Hecht Schafran, Esq., Director, National Judicial Education Program to
Promote Equality for Women and Men in the Courts

Consultants

Donna Schram, Ph.D., Director, Urban Policy Research, Seattle
Wallace D. Loh, Professor of Law, Ph.D., J.D., University of Washington

Interns and Research Assistants

Peggy Pahl, Northwestern University, School of Law
Margaret Williams, Office of the Administrator for the Courts
Julie R. Hunt, University of Washington

Acknowledgements

The Task Force gratefully acknowledges the assistance it received from the following people
and associations: Board for Trial Court Education; Dissolution Case Study Volunteers:
Diane Johnson, Bonnie Armstrong, Honorable Dedra Osborn, Mary Jacoby, Kathryn
Jenkins, Esq., Randi Susort, Diana Jackson, Margaret Williams, Patty Fisher, Nancy
Bradborn-Johnson, Esq., Patrice Cole, Esq., Jane Kirk, and Lori Boyd; Northwest Women’s
Law Center; Superior Court Judges Trust and Endowment Committee; Washington Defender
Association, Lynn Thompson, Executive Director; Washington State Association of
Prosecuting Attorneys, Michael Redman, Executive Secretary; Washington State Bar
Association, John J. Michalik, Executive Director; Washington State County Clerks;
Washington State Court Administrators; and Washington Women Lawyers, Honorable Laura
Inveen, President (1988). : '

The Task Force would like to pay special tribute to those individuals who testifed at the

Public Hearings, assisted in the arrangements of the hearings, and provided oral or written
testimony regarding gender bias in the courts. :

Cover Design

Sue Rothwell, Rothwell and Kerber Communications, Olympia, Washington

ta

L



The Report of the Washington State Task Force on Gender and Justice in the Courts
is the culmination of 20 months of study undertaken at the direction of the Washington State
Legislature and under the auspices of the Washington State Supreme Court. The 1987
Legislature mandated that measures be initiated to prevent gender and minority bias in the
courts. Such measures were to include a study of the status of women and minorities as
litigants, attorneys, judges, and court employees; recommendations for implementing reforms;
and attitude awareness training for jﬁdges and legal professionals.

The Washington State Supreme Court established two task forces, the Gender and
Justice and the Minority and Justice, to review the court system for bias. This summary
presents the Gender and Justice Task Force’s assessment of the extent and consequences of

gender bias in the Washington State Courts together with its recommendations for reforms.

WHAT IS GENDER BIAS IN THE COURTS?

Bias is any action or attitude that interferes with impartial judgement. Gender bias
exists when decisions are made or actions are taken based on preconceived notions about the
nature, roles, and abilities of men and women rather than upon evaluation of each individual
situation. Gender bias also is evident in society’s perception of the value of women’s and
men’s work, and the myths and misconceptions about the social and economic realities of
women’s and men’s lives. Gender bias can be reflected in individual actions as well as in
cultural traditions and institutional practices.

Examples of gender bias in the courts include the attitude that domestic violence is
a family matter, custody decisions that assume all mothers are better child care givers than

fathers, and the belief that a female witness is less credible than a male witness. Gender bias



is evident in the setting of short term "rehabilitative mainténance” for older women after
long-term marriages and ignoring the real costs of child care in setting child support awards.
Individual behaviors such as telling jokes that demean women and addressing women in the
courtroom by f il;Sf name while addressing men by title and surname also reflect gender bias.
Gender bias, like racial, ethnic, age, handicap, or socioeconomic bias, negatively impacts the
fair treatment expected by all people in the court of law.

. Since 1980, 27 states have initiated studies of gender bias in the courts. Task force
reports have documentgd that gender bias is a serious problem in the application of the law
and the treatment of women litigants, lawyers, judges, and court personnel. These task
forces noted that gender bias sometimes works against men, but most often and most
negatively impacts women.

In 1988, a resolution was passed at the Conference of Chief Justices and the
Conference of Court Administrators calling for the creation, in every state, of gender and
minority bias task forces. Their action signaled that gender bias has been recognized by the

highest level of the judiciary as a problem worthy of official investigation and reform.

THE TASK FORCE APPROACH

Supreme Court Chief Justice Vernon R. Pearson, 1987-1989, appointed Court of
Appeals Judge H. Joseph Coleman as chair and 33 members to the Washingtbn State Task
Force on Gender and Justice in the Courts. The members include judges, legislators, lawyers,
law school professors, and representatives of law-related associations. The Task Force
accepted the responsibility of studying the court system for the existence and/or extent of
gender bias toward women and men in decision-making and in courtroom interaction. Their
goals were to identify the problem areas, patterns, and trends of gender bias and to make
recommendations for education and reform. The Task Force was not able to investigate
individual cases or concerns but considered all testimony as relevant to the perceptions of

gender bias in the courts.
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Since time and resources precluded full examination of all aspects of the Washington
court system, the Task Force limited its focus and worked in three main committees. These

committees designed and implemented research projects, analyzed the results, and wrote the

final report:

(1) The Committee on the Status of Litigants divided into three subcommittees

to study the impact of gender bias on litigants:

a. The Subcommittee on the Consequences of Violence examined the court’s

treatment of domestic violence and adult rape victims and the effectiveness of current

statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. Th . mmi n the Economi ns n f Other Civil Litigation

reviewed loss of consortium and wrongful death cases, as well as attorney fee awards

in discrimination cases.

2) Th mmi n_the Treatment of Lawyers, Litigan n r
Personnel studied the courtroom environment including: the courtroom treatment of litigants
anq legal professionals; the credibility of women in the courtroom; the acceptance of women
in the legal and judicial communities; and court personnel practices and procedures.

(3) The Executive Committee comprised of the Task Force, cémmittee and
éubcommittee chairs, two appointed members, and the project director coordinated the Task .

Force work.

RESEARCH METHODOLOGY

The Task Force resolved to gather information from a broad spectrum of persons
involved with the courts. Research specialists worked with the committees to develop and
conduct five surveys of the perceptions and experiences of judges, lawyers, and social service
personnel (including the directors of domestic violence and sexual assault agencies) regarding

gender bias in substantive law decisions and in courtroom interaction. The Task Force



sponsored seven public hearings and received written and oral testimony from almost 200
citizens. Subcommittees conducted substantive case research on 700 dissolution cases
finalized in 1987, and wrongful death, loss of consortium and discrimination cases tried from
1984 to 1987. .In addition the Task Force reviewed relevant state and national data
concerning issues relating to gender bias in the courts.

More than 2,000 individuals - judges, lawyefs, litigants, service providers, and other
concer;xed citizens - contributed to this report by testifying at a public hearing, submitting
written material, responding to a survey, or communicating directly with Task Force

members about their experiences and perceptions of gender bias in the courts.

FINDINGS AND RECOMMENDATIONS

The Gender and Justice Task Force found that gender bias does exist in our culture
and is reflected in the Washington State Courts. Survey data, case studies, and testimony
from litigants, lawyers, and judges indicate that gender discrimination exists and can
negatively impact judicial decision making and affect the outcome of litigation. Task Force
committees reported continuing gender-related problems in the areas of domestic violence,
sexual assault, and divorce, and the potential for gender bias in other civil litigation. The
Task Force found that women face continuing problems of credibility in the courtroom and
women, as litigants, lawyers, and judges, are not always treated with respect. .Gender bias
and gender stereotypes affect men in custody and visitation considerations. Although for the
most part the laws are gender neutral, the Task Force found that some laws need clarification ’
or amplification. The specif ic;' f indings and recommendations are summarized by committee
in the following sections.

The Task Force agreed that eliminating gender bias from the courts must become a
priority for judges and legal professionals. To that end, the Task Force’s first
recommendation is that all members of the Washington judiciary and legal profession read

this report with the intention of improving the system as a whole.



The Task Force believes that an implementation committee must be established and

recommends the following:

To the Supreme Court:
Establish a Gender and Justice Implementation Committee composed of judicial,
legislative, legal, and lay persons to monitor, encourage, and evaluate efforts to

implement the Gender and Justice Task Force recommendations.

To the Legislature:
Continue to fund the Gender and Justice Implementation Committee composed of
judicial, legislative, legél, and lay persons to monitor, encourage, and evaluate efforts

to implement the Gender and Justice Task Force recommendations.

To the Office of the Administrator for the Courts:
Provide staff to continue to work with the Gender and Justice Task Force

Implementation Committee.

The Task Force urges the Judiciary, the Legislature and the Washington State Bar
Association to support efforts to implement the recommendations in this report and to

eliminate gender bias from the courts.






COMMITTEE ON THE §

SUBCOMMITTEE ON THE CONSEQUENCES OF VIOLENCE

OBJECTIVES

The Subcommittee on the Consequences of  Violence examined the judicial system’s
response to two éategories of violence against women: domestic violence and adult rape. The
Subcommittee wished to examine whether or not gender bias was evident in the

implementation of domestic violence and sexual assault laws and in the treatment of victims.

METHODOLOGY

The Subcommittee relied on five sources of data to develop its findings and
recommendations: the public hearings; the Domestic Violence Service Providers’ Survey; the
Sexual Assault Ser\}ice Providers’ Survey; the Judicial Survey on Domestic Violence and Rape;
and the Lawyers’ Survey. Many of the same questions were asked of judges and service
providers to allow the Spbcommittee to examine the experiences and perceptions of both

groups on the same issues.

FINDINGS AND RECOMMENDATIONS

The Subcommittee found that, while much progress has been made in the last 15
years, gender bias still operates in the judicial system’s handling of domestic violence and
rape cases. The findings and recommendations for each of these areas will be presented

separately.

DOMESTIC VldLENCE - FINDINGS

In the area of domestic violence, the Task Force discovered problems in the treatment
of victims, in the interpretation and application of the laws which affect victims, and in some
aspects of the laws themselves. The substantial impact of domestic violence on our society

and in the courts is evidenced by the sheer number of filings and hearings. In 1988, more



than 10,000 domestic violence petitions were filed resulting in 6,000 hearings in Washington’s
Superior Courts and almost 3,500 hearings in District Courts. In addition, respondents to the
Domestic Violence Service Providers Survey indicated that more than half of the victims seen
by their agencies never or rarely use the court system.

Judges and domestic violence service providers who communicated with the Task
‘Force indicated that the existing laws do provide a f’ famework for handling domestic violence
cases. However, that framework needs additional support in strengthening some aspects of
the law, additional funding to adequately implement the law, and increased education for the
personnel who come in contact with victims.

Domestic violence is a complex problem which requires trained support personnel énd
advocates to work with victims as well as education and sensitivity training for all personnel
who come in contact with victims. Judges indicated the need for additional training for law
enforcement and court personnel, and attorneys. Service providers reported that court clerks,
commissioners, and judges need additional training to understand the dynamics of domestic
violence and more sensitivity to the circumstances of the victim and the batterer.

Both judges and service providers noted that changes are required to improve the
process for obtaining and enforcing protection orders. Victims often have difficulty .
completing the paperwork required to petition for protection orders and do not have access
to legal counsel. The courts need additional trained personnel to work with victims.

Survey respondents indicated that prosecution of domestic violence cases and '
enforcement of the protection orders are not always given serious attention. Judges and
service providers agreed that affordable treatment or counseling sérvices for victims and
batterers is not available; treatnient, when ordered as a condition of pre-trial release or
sentencing, is not adequately supervised; and jail sanctions are seldom imposed for violations.

Finally, many respondents criticized the Legislature for failure to provide funds to
properly implement the Domestic Violence Prevention Act. Lack of treatment programs and
follow-up monitoring for batterers were other funding issues. One judicial survey

respondent summarized these concerns in the following statement:



... there was no legislative recognition or funding for the fiscal impact of the
domestic violence act -- we need community treatment centers, additional
funds for police agencies to serve and arrest domestic violence offenders;
court and clerk personnel training; and assistants to help handle the case
volume. Statewide we have seen over 5,000 new cases yearly as a result of
the RCW 26.50 and no additional resources. The Legislature needs to address
this as a priority.

DOMESTIC VIOLENCE - RECOMMENDATIONS

For Judges:

1.

Increase continuing education to judges and court personnel at all court levels about:
a. The dynamics of domestic violence;

b. The impact on children;

c. The need for protective orders in divorce cases; and

d. The need for sensitivity when handling domestic violence victims/cases.

Order probation supervision to monitor compliance when sentencing the defendant
to a domestic violence treatment program. Request increase in the number of
probation officers, if necessary, to accomplish this goal.

Avoid the issuance of mutual protection orders when respondent has not requested
protection and/or when not warranted by the facts of the case.

Consider using jail as a sanction for violations of domestic violence protection orders.

For the Legislature.

Establish a state commission or task force on domestic violence to implement this
Subcommittee’s recommendations and other matters pertaining to domestic violence.

Increase funding to the courts for advocates to assist and educate victims of domestic
violence both in the civil court process and in the criminal court. Develop resource
material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the violence;
and ‘ ‘

b. Educate victims about the Criminal Justice System and the protection order
process. The materials could be used in shelters statewide.

Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

Legislate funds to support treatment programs for batterers.

Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.



6. Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is
two hours. The Subcommittee agrees it is inadequate and should be increased to 16-
20 hours.

7. Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should be
the numbers of domestic violence calls, arrests, incident reports, and citations.

8. Establish a statewide statistical data collection system for the offices of the
prosecuting attorney, both county and municipal. This would provide a monitoring
system for the "rigorous prosecution" of domestic violence cases.

9. Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

For the Office of the Administrator for the Courts/Court Administrators.

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use one form for all three civil orders: protection
orders; restraining orders; and anti-harassment orders.

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following
and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic
violence police report; and
b. Vigorously prosecuting domestnc violence cases regardless of pending dxvorce
cases.
2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.
3. Develop training material on the technical aspects of prosecuting domestic violence:
cases. ‘
4, Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.
5. Vigorously prosecute violations of protection orders.
For Police:
1. Establish procedures that provide for swift service of protection orders and establish

service as a high priority within the department.

2. Increase police training on domestic violence.
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RAPE - FINDINGS

The Subcommittee found that while improvements have been made in the handling
of rape cases in the last 15 years, problems still exist. Rape victims are still afraid to report
to the criminal justice system because they fear they will be disbelieved or viewed as
responsible for their own victimization. Victims fear the pre-trial and trial questioning by
police and attorneys. ‘

Victims who do make reports to the police are often discouraged by the refusal of
police to pursue the case or the failure of prosecutors to file charges. Even when charges are
filed, repeated continuances of trial date and poor communication between victims and
prosecutors leave victims feeling unsupported. The majqrity of Sexual Assault Service
Providers who were surveyed responded that victims are questioned about their prior sexual
experiences pre-trial and more than a third reported such questioning during trial. Service
providers reported that rape victims fail to follow through on complaints because of their
treatment by the criminal justice system. |

Though acquaintance rapes constitute the majority of rapes, handling of these cases
by judges and prosecutors indicates a lack of understanding of the dynamics and effects of
this crime. Service providers indicated that prosecutors are reluctant to file acquaintance
rape cases because those cases tend to be "losers". Thirty-seven percent of the judges and
more than two-thirds of the lawyer survey.respondents indicated that shorter sentences are
at least sometimes given in acquaintance rape cases.

Sexual Assault Service Providers also indicated that the courts are inconsistent in
sentencing defendants and soAm_etimes impose only treatment requirements with no
accompanying jail sentence. One director of a sexual assault center £estif ied:

. Stiffer sentences should be [imposed] on convicted rapists.

The victim feels it is scarcely worthwhile when the rapists
escapes with a slap on the wrist.
Rape victims are not always treated with respect and sensitivity. While 74 percent

of the judges responded that they have an understanding of the dynamics and impact of

11



sexual assault, only 12.5 percent of the service providers say that judges are usually so

enlightened.

RAPE - RECOMMENDATIONS
For Judges:

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping
and harassment of the victim.

For Prosecuting Attorneys:.

1. Provide education for deputy prosecutors about the substantial current data regarding

‘ the nature of the crime of rape, the psychology of offenders, the prevalence and

seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

2. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

3. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases.

4, Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

1. Establish- specialized units to deal with sex offenses.

2. Provide education for police officers about the nature of the crime of rape, the

psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

3. Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.
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OBJECTIVES

The Subcommittee on the Consequences of Divorce studied gender bias as it relates
to ecohoinic and child custody decisions during divorce. Their concerns included whether
women and children were economically disadvantaged pqst-dissolution because of inadequate
maintenance, property division, and child support awards and whether there was gendér bias

against fathers in child custody decisions.

RESEARCH METHODOLOGY

The Subcommittee reviewed national and state data on the economic status of women
and children, maintenance and child support awards, and custody decisions. The)" conducted
a case file study of 700 dissolutions finalized in 11 Washington counties during a three month
period, September - November 1987, which provided limited data on maintenance, child
support awards and custody decisions. Subcommittee members attended the public hearings
and reviewed the oral and written testimony submitted to the Task Force. In addition, the
Subcommittee included 34 questions on fairness and gender bias in family law-issues in the

Task Force surveys of Washington State judges and lawyers.

FINDINGS

The Subcommittee’s study indicates the existence of strong cultural traditions tending
to minimize the role of women as economic producers and to minimize the role of men as
fathers. Women may not always be treated fairly in economic decisions and men may not
receive equal consideration in custody decisions. The Subcommittee discovered thét data on
the consequences of divorce in Washington ﬁas not been uniformly recorded. The
Subcommittee’s key findings regarding property division, maintenance, child support, child

custody, and legal assistance are followed by its recommendations.
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PROPERTY DIVISION

It is apparent from public testimony that women feel aggrieved in property division
during divorce. They claim husbands often have superior knowledge of f amily finances and
may be in a position to hide assets. Wives fault the courts for failure to recognize the
opportunity cost of homemaking and how long the difference in economic circumstances
between the parties will prevail after divorce. Bécause of inadequate maintenance and
income, women are often forced to sell the property they receive.

Judges and lawyer survey respondents reported that they were aware of situations i;l
which women conceded property to avoid child custody battles. Such compromising may
have significant long-term economic impact on the female headed household. |

The committee concluded that the area of property division is deserving of future

case study to test the gender bias issues raised.

MAINTENANCE

Gender bias was indicated in maintenance awards. Maintenance awards, if ordered,
are of limited duration and generally only available to women of very long-term marriages.
In the Washington dissolution case study, for example, only 10 percent of the wives were
awarded maintenance and the average duration of the awards was 2.6 years. Maintenance
awards are primarily transitional or rehabilitative in nature. Limited maintenance awards of
two to four years to allow a woman to complete a higher education or training program
indicate that the courts are not sensitive to the economic realities facing women, particularly
those who are still raising children or are reentering the job market after long-term
marriages.

" The Subcommittee conciuded that maintenance does not adequately address inequities
in spouses’ post-dissolution earning capacity due to lost economic or career opportunities.
The law does not explicitly recognize that maintenance should address disparities in post- |
divorce income caused by unequal earning power. The term "rehabilitative” maintenance,

with its negative connotation, should be replaced by "compensatory” maintenance.
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Public testimony raised the issues of the lack of low cost legal assistance for men and
women; problems with military pensions; and the inequality of the clause terminating
maintenance after remarriage. Subsequent remarriage should be irrelevant except as an
occasion to reconsider the relative standard of living of the parties and make adjustments as

may be indicated.

CHILD CUSTODY

Custody and visitation concerns were voiced by fathers and mothers at the public
hearings. Fathers testified that they are not gi;ren equal consideration in custody
determinations and their visitation rights are not enforced. Mothers perceived that judiéial
personnel did not give sufficient attention to the issues of domestic violence and allegations
of child sexual abuse in custody and visitation determinations.

Judicial and lawyer survey respondents indicate a perception of bias in favor of
maternal custody even in those cases in which fathers have been equally involved in attending
to theix; children’s needs. Fathers are less likely to receive custody of children under the age
of five.

Since the most important factor in determining custody is which spouse is the primary
caretaker of the children when the marriage was intact, for those couples who continue to
structure their relationships so the mother is the primary caretaker, custody trends will
continue to reflect that pattern. The Subcommittee believes that child custody decisions may
be impacted by stereotypical thinking about traditional family roles and recommends that
judges and lawyers conscientiously assess each family situation presented in the light of the
factors required by the 1988 Paretiting Act, without assumptions based solely on gender.

‘Serious consideration must be given to the perception expressed that mothers’
allegations of child sexual abuse are not believed or treated seriously. Testimony from
litigants, lawyers, and exf)ert witnesses indicate that mothers’ testimony is given less credence

by the court.
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CHILD SUPPORT

Inadequate child support orders and lack of enforcement of those orders reinforce the
cycle of poverty for women and children after divorce. Although cofnplete data were not
available in all records reviewed during the dissolution case study, indications are that the
average monthly child support award in Washingtdn, $198, is below the national average,
$218.

) Enforcement_ of child support orders has been a continuing problem. Ninety-fbur
percent of the lawyers’ survey respondents answered that judges never or only occasionally
jail respondents for failure to pay child support. ‘

An issue of particular concern is the fact that mothers barter child support in order
to avoid child custody disputes. Mofe than half of the lawyers said they had represented
mothers who agreed to less child support than the father’s income called for in exchange for
the father’s agreement not to contest custody. Almost half of the judges responded that théy
were aware of situations in which mothers concede more than half the property to avoid a
custody dispute.

Washington recently instituted new policies regarding child support and enforcement
following reports of the Child Support Guidelines Commission and the Executive Task Force
on Support Enforcement. The effectiveness of these changes and the impact on women and

children should be evaluated in the future.

.LEGAL ASSISTANCE

Testimony indicated that affordable legal assistance is not available for men or women
in family law matters. Speakers throughout the state testified that it was their belief that
women, in particular, were being denied equal access to the legal system because they lacked
money to pay attorneys’ fees. Other testimony pointed to a need for developing‘altemativé

methods for resolving marital disputes.
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RECOMMENDATIONS

For Judges:

1. The Superior Court Judges® Association and the Legislature should jointly study
maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

2. The Superior Court Judges shbuld consider whether maintenance guidelines or a
maintenance schedule should be developed, and if so, develop one for use by the trial
courts statewide.

3. Judges should require and enforce dissolution decrees to explicitly address the
following:

a. Security for the child support obligation, such as maintenance of life insurance
with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the
children, as required by statute;

c. The responsibility for educational support of children beyond high school; and

d. A specific provision for the allocation of employment related day-care
expenses between the parents, as required by statute.

4, Develop education programs for judges in the area of custody, to reinforce the
concept of addressing each case on its merits, avoiding percentage goals and
presumptions, and recognizing the diversity of the families who present themselves.
Both judges and lawyers should conscientiously assess each family situation presented
in the light of the factors required by the Parenting Act, without assumptions based
solely on gender.

For the Legislature:

1. Enact legislation which makes the issue of a spouse’s earning capacity a specific
statutory factor in awarding maintenance or property division. ’

2. Consider replacing the: term ‘"rehabilitative” maintenance, with its negative
connotation, with "compensatory" maintenance, reflecting the importance of
evaluating the respective standard of living each party will experience after divorce
in light of the contributions each has made to the marriage, whether financial or
otherwise.

3. Reevaluate that portion of RCW 26.09.170 which automatically terminates
maintenance upon the remarriage of the party receiving maintenance.

4, Amend RCW 26.18.010 et seq. (or ch. 26.18 RCW) to authorize mandatory wage
assignments for maintenance payments to the same extent as is currently provided for
child support obligations.

5. Immediately address the need for reasonably affordable quality day-care for working

parents. Consider incentives for public and private sector employer sponsored day-
care facilities.
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6. Consider alternative dispute resolution methods for addressing marital dissolutions in
appropriate cases.

7. * Review the issue of divided military benefits and the McCarty decision to determine
if case law adequately addresses the problem or if additional legislative action is
necessary.

8. The Superior Court Judges’ Association and the Legislature should jointly

study maintenance and property division to recommend changes which \yill
achieve greater economic equality among family members following
dissolution.

For the Washington State Bar Association:

1. Develop continuing education programs on the effects of gender stereotyping in
family law matters and the need for lawyers to provide adequate economic data and
expert witnesses to the judges in marital dissolution cases.

2. Develop more programs for free or low cost counsel and use of expert witnesses in
family law areas.

For Judges, the Legislature, County Government, and Bar Associations:

Address the barriers to court access which may significantly bar meaningful and
equal participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney fees;

The lack of alternative methods for addressing marital dissolutions;

The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county courthouse.

saoop

For The Gender and Justice Implementation Committee:

1. . Work with the Board for Trial Court Education and the Bar to develop and provide
further education for judges and lawyers about the economic consequences for
families following dissolution.

2. Develop a standard economic data form for inclusion in all dissolution decrees which
the Supreme Court should require be filed by adoption of court rule.

3. Implement a prospective study of contested dissolution cases which will gather data
on property division which could not be done in the retrospective dissolution case
study.

4, Study and make recommendations for the court’s use of contempt powers to enforce

family law decrees.

5. Review the effects of the Parenting Act on maintenance and child support awards.
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F OTHER CIVIL LITIGATION

OBJECTIVE

The Subcommittee on the Economic Conseduences of Other Civil Litigation limited
the scope of its initial research to topics that did not involve issues related to divofce or
violence against women. The Subcommittee decided to review wrongful death, loss of
consortium, and attorneys’ fees awarded by the courts pursuant to the Washington Law
Against Discrimination (RCW 49.60) to determine whether gender bias has influenced the

outcome of cases and the awarding of attorney fees.

RESEARCH METHODOLOGY

The subcommittee reviewed Jury Verdicts Northwest, Washington Arbitration Reports,
Superior Court Management Information System (SCOMIS) computer-generated reports, and
individual court case files, where necessary, for wrongful death, loss of consortium, anc}
discrimination case verdicts from 1984 - 1987. Some attorneys who handled these cases were
also interviewed. In addition, the subcommittee prepared questions related to these three
issues for inclusion in surveys of the Bench and Bar. At least one member of the
Subcommittee attended each public hearing to record any testimony addressing the

Subcommittee’s three issues.

FINDINGS

Without a much more comprehensive study, definitive answers regarding gender bias
in the case outcome of wrongful death and loss of consortium cases and in attorney fee
awards are impossible. What the Subcommittee has attempted to do is identify problem areas,
perceptions of litigants, advocates and judges, and, where possible, suggestions for solutions

or further study.
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WRONGFUL DEATH

Case studies on wrongful death awards suggest that survivors of males receive higher
verdict awards than survivors of females but gender can not be identified as the chief
determinant for those awards. Seventy-two percent of the lawyer survey respondents
indicated that larger wrongful death awards are received by survivors of deceased men than
deceased women. Both lawyers and judges indicated that wrongful death verdict awards are
higher for employed persons than for homemakers, male or female.

Analysis of wrongful death cases for indications of gender bias is complicated by
other variables such as. the age, employment, and earﬁing potential of the decedent, and the
relationship of the decedent to the plaintiff. While objective data does not prove that there
is demonstrable gender bias in wrongful death awards, .neither can the Subcommittee

conclude that gender bias does not exist in these cases without further in-depth study.

LOSS OF CONSORTIUM

~ Case studies regarding loss of consortium were similarly inconclusive. Jury awards
in the period from 1984-87 show a slight average disparity in favor of male claimants.
Arbitration awards show a slightly larger disparity in favor of female claimants. A review
of the data provides no eésy answers as to what role, if any, gender bias plays in the
differences in awards to male and female claimants. The single significant conclusion that
may be reached is that lawyers, as a group, are not sufficiently mindful of the changes in the
law affected by Lundgren v. Whitney's, Inc., 94 Wn.2d 91, 614 P.2d 1272 (1980), and its

progeny, in terms of the availability of a claim for loss of consortium for female plaintiffs.

ATTORNEY FEES

The Washington Law Against Discrimination (RCW 49.60) provides that successful
litigants may apply to the court for an award of "reasonable" attorneys’ fees. Reasonable
attorneys’ fees are calculated by determining the reasonable amount of time required for the

case based on the complexity of the issues and multiplying the hours by the prevailing market
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rate for attorneys in the area where the judgment is rendered. The judge may consider
enhancing or reducing this basic amount.

The small number of discrimination cases (26 cases litigated from 1984-1987) and
limited lawyer and judges survey responses makes generalizations with respect to attorneys’
fee awards difficult. The requested amount of attorneys’ fees in discrimination cases and
the awarded fees do reflect broad judicial discretioﬁ. It is unclear, in the cases reviewed, if
reductions in fees were based on the gender of the plaintiff or attorney. Although noﬁe of
the attorneys interviewed felt the reductions were based on gender bias, in only two cases was
the amount requested by the attorney awarded, and only once was a multiplier given.
However, the broad discretion given to the trial judge regarding reduction and enhancemént

of the attorney fee is susceptible to gender bias.

RECOMMENDATIONS
For Judges and Attorneys

1. Include workshops at judicial conferences on discrimination cases and the public
policy reasons for awarding fees to alleviate some of the concerns, particularly of
practitioners in the field. Some discussion of the current costs of doing business,
overhead, and market rates would also be helpful. Use of multipliers should also be
discussed.

2. Consider using experts to provide insights on "reasonability." A court-appointed
expert could conduct informal market surveys on hourly rates based on experience
only and on number of hours typically expended on civil litigation of comparable
longevity and complexity. Such information could diminish the subjectivity and
resulting susceptibility to gender bias inherent in the discretionary fee-setting process.

For Court Administrators:.
Require that attorneys complete docket sheets describing the nature of the case, as
the federal courts and some superior courts do. All superior courts should request
such docket information, and include a specific category for discrimination, wrongful
- death, and loss of consortium cases. That information should then be recorded on
SCOMIS for easy retrieval.

For the Implementation Committee:

1. As more discrete information becomes available on the SCOMIS system, the
committee should review awards for wrongful death and loss of consortium.

2. As discrimination cases continue to be tried and fees awarded, further study should
be conducted.

21



22



OBJECTIVE

The Cominittee on the Treatment of Lawyers, Litigants, Judges, ahd Court Personnel
reviewed the court system for the existence and effects of gender bias in the treatment ‘of
women in the courtroom environment. Their concerns included the professional acceptance
and credibility of women in the courts, the effect of gender biased treatment on case

outcome, and gender bias in employment practices and procedures.

METHODOLOGY

The Committee utilized five sources of information in compiling this report: a review
of reports from other state gender bias task forces and the American Bar Association’s
Commission on Women in the Profession, testimony from the public hearings,. fhe survey of
Washington lawyers, the survey of the Washington judiciary, and a review of personnel
policies and procedures in the Washington Courts. The surveys designed to measure lawyers’
and judges’ perceptions of gender bias in the courts provided the main sources of data for
this report. Parallel questions were asked of lawyers and judges so that responses could be
compared. More than 1,500 lawyers and 220 judges, commissioners, and magistrates

responded to the surveys.

FINDINGS

The Committee found that gender bias still exists in the Washington State Court
system as a result of cultural and societal influences. The bias tends to be more Sﬁbtle than
overt and is more a problem of individuals within the system than thé system as a whole.
Lawyers are more likely to engage in gender biased behavior in the courtroom than judges

or court personnel. Women more than men are subject to gender biased behavior and,
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therefore, are more aware of its existence. In custody cases, men appear to be detrimentally
impacted by their gender. For litigants and witnesses, the perceptions of credibility are
sometimes affected by their sex. Case outcome is at least occasionally affected by gender
biased conduct, 'yet judges, counsel or others intervene in only a minority of cases where
gender biased behavior occurs.

The Committee found that a significant numi)er of judges and lawyers perceived that
gendef bias does exist in the Washington State court system at least to some degree. More
than 70 percent of the lawyers and 60 percent of the judges perceived that gender
discrimination exists towards litigants, witnesses, and lawyers. Almost half of the judges and
54 percent of the lawyeré noted gender discrimination toward judges.

Survey results indicate'that some judges and attorneys do not treat women with the
same respect and dignity with which they treat men. The inappropriate use of first names,
terms of endearment, or compliments may undermine the confidence and credibility of
witnesses, attorneys, and clients. At least a quarter of attorney respondents had seen the
following behavior directed at women:

. Remarks or jokes demeaning to women were made, either in court or in chambers,
by judges and lawyers;

o Lawyers addressed female litigants/witnesses by first name when those of the opposite
gender were addressed by surnames;

. Female litigants/witnesses were addressed in familiar terms by judges and lawyers;

. Female litigants were regarded as less credible because of their gender by judges of
the opposite gender and lawyers of the opposite gender;

. Opposing counsel and. court personnel addressed female lawyers by first name when
lawyers of the opposite gender were addressed by surname;

. Judges and opposing counsel addressed female lawyers by familiar terms (e.g., "dear,"
"young lady,” "girls");

. Judges, lawyers and court personnel complimented female lawyers on their personal
appearance; _ ,

. Opposing counsel and court personnel asked female attorneys if they were lawyers,
when lawyers of the opposite gender were not asked;

. Women judges were addressed by first name by other judges and by lawyers;

. Affidavits of prejudice were used to disqualify a woman judge primarily because of
her gender.
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The Task Force asked attorneys and judges whether they thought that conduct such
as use of first names, familiar terms, compliments, sexual advances, demeaning remarks and
jokes;; or biases as to credibility had an effect on case outcome. Thirty-four percent of all
lawyer survey respondents, who had observed such conduct, thought that it did affect case
outcome. More than 50 percent of the female lawyers and almost that many of the female
. judge respondents reported that case outcome was ét least occasionally affected.

The Committee was concerned that only 19 percent of lawyer survey respondenis had
seen a judge intervene to correct gender biased behavior and only 20 percent of the judges
said they had ever intervened or seen others intervene. The harm of inappropriate behavior
is compounded when it is witnessed by jurists, counsel, or chers who do not take action to
correct the problem.

Most survey respondents acknowledged that the court system had a responsibility to
strive for fairness and commended the Task Force for their efforts to improve the system.
Some respondents noted that they had personally never witnessed the types of behavior
described in the survey but did not deny that those behaviors might exist. Some respondents,
however, thought gender bias did not exist or that it was justified when it occurréd.

The Committee worked with the Minority and Justice Task Force to initiate a study
of gender and minority bias in regards to court personnel. The first stage of the study was
a review of the existing personnel policies and procedures for equal opportunity, affirmative
action, and sexual harassment policies. The Committee found that not all Washington State
Courts had specific court personnel policies. Some courts operated under city or county
personnel policies, some had specific court policies, and some had no established policies.
The Committee agreed that all courts should develop a sexual harassment policy and establish
procedures for handling complaints of sexual harassment or gender bias.

The Minority and Justice Task Force anticipates implementing additional study of the
issues of gender and minority bias including a demographic survey of court personnel which
will identify the numbers, percentages, and positions of court employees by gender, race and

ethnic origin. The Minority and Justice report will be completed in 1990.
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RECOMMENDATIONS

For the Supreme Court.

1. Issue a declaration that gender-biased conduct by the bench, bar, or court personnel
is unprofessional and should be corrected.

2. Develop a procedure for reporting and taking action on complaints of gender bias by
judges. :

3. Modify the Code of Judicial Conduct to specify that judges must refrain from gender

biased behavior and have an obligation to intervene and correct any biased behavior,
whether based on gender, race, or creed.

4, Review the Code of Judicial Conduct and place greater restrictions upon judicial
memberships in service and social organizations which discriminate on the basis of
gender. :

For Judges:

1. Monitor behavior in the courtroom and intervene to correct gender biased conduct
against lawyers, litigants/witnesses, and other judges.

2. Participate in periodic refresher courses on the need for awareness of and avoidance
of gender biased behavior.

3. Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.

4, Continue funding through the Board for Trial Court Education for the
implementation of judicial education specifically relating to issues of gender bias in
the courts.

For the Legislature:

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice based upon
considerations of a judge’s race, creed, or gender.

For the Washington State Bar Association:
1. Develop and conduct regular education programs for attorneys on the existence and
effects of gender biased behavior in the courtroom.

2. Establish a procedure for reporting and taking action on complaints of gender bias
against judges and lawyers. ,
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3. Endorse changes in the Rules of Professional Conduct prohibiting the use of
affidavits of prejudice based upon considerations of the gender, race, or creed of the
judge.

4. Direct the Law School Liaison Committee to work with the Washington law schools
to include information about gender bias in the curriculum.

For All Law Schools in Washington State

Develop and include in the required curriculum instruction on the existence and
effects of gender bias in the courts and in the profession.

For the Office of the Administrator for the Courts:

1. Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the courtroom.
The development of a training videotape is highly recommended.

2. Direct all courts to review their equal opportunity and affirmative action programs
and implement a sexual harassment policy.

3. Ensure that all forms, correspondence, and revisions to codes of law employ gender-
neutral language.
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CONCLUSION

The Gender and Justice Task Force has concluded that gender bias is a societal
problem which does exist in the institutions and among the members of our society, including
the court system. Gender bias, whether deliberate or an unconscious manifestation of
cultural and traditional ways of thinking and acting~toward women and men, has influenced
judicial decision-making and has affected the fair treatment of women and men in the
Washington State Courts.

The Committee on the Status of Women as Litigants reported gender bias in'the
treatment of domestic violence and sexual assault victims and in decisions made in family law
matters, including the economic consequences of divorce for women and children and fathers’
rights in custody. Although data from the case studies of other civil litigation were
inconclusive, there were indications that gender bias concerns, particularly regarding the
award of attorney fees, require additional research. The study confirmed that, for the most
part, our laws are gender neutral but also indicated that some laws need clarification,
amplification, or stricter énforcement.

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel -
discovered that lawyers and judges do not always treat female and male litigants, witnesses,
lawyers, and judges with the same respect in the courtroom. Women are afforded less
credibility than their male peers, and case outcome is sometimes affected by gender-biased
behaviors.

The Task Force also found that a significant effort has already been undertaken to
educate the judiciary about the éxistence and effects of gender bias in the courts. Recent
judicial seminars and workshops have included courses on domestic violence and the battered
woman’s syndrome, the economic impact of divorce on women and children, and the effects
of gender bias on judicial decision making. The Task Force commends these efforts and

encourages continuing education for all judicial officers and legal professionals.
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The Task Force believes that eliminating gender bias from the courts must become
a priority for the Bench, the Bar, and the Legislature. Change can be implemented th‘rough
education, attitude awareness training, and a commitment to the highest standards of fairness.
To achieve that end, the Task Force has proposed 75 recommenda'tions for education,
evaluation, and action. Institutionalizing and implementing these recommendations will be
the task of the Gender and Justice Implementation’ Committee. With the support of the
Supreme Court, the Legislature, and the Washington State Bar Association the legal
community will be sensitized to the issues of gender bias in the courts and our court systém

will exemplify the highest standards of fairness for men and for women.
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The Report of the Washington State Task Force on Gender and Justice in the Courts
is the culmination of 20 months of study undertaken at the direction of the Washington State
Legislature and under the auspices of the Washington State Supreme Court. The 1987
Legislature mandated that measures be initiated to prevent gender and minority bias in the
courts. Such measures were to include a study of the status of women and minorities as
litigants, attorneys, judges, and court employees; recommendations for implementing reforms;
and attitude awareness training for judges and legal professionals.

The Washington State Supreme Court established two task forces, the Gender and
Justice and the Minority and Justice, to review the court system for bias. This summary
presents the Gender and Justice Task Force’s assessment of the extent and consequences of

gender bias in the Washington State Courts together with its recommendations for reforms.

WHAT IS GENDER BIAS IN THE COURTS?

Bias is any action or attitude that interferes with impartial judgement. Gender bias
exists when decisions are made or actions are taken based on preconceived notions about
the nature, roles, and abilities of men and women rather than upon evaluation of each
individual situation. Gender bias also is evident in society’s perception of the value of
women’s and men’s work, and the myths and misconceptions about the social and economic
realities of women’s and men’s lives. Gender bias can be reflected in individual actions as
well as in cultural traditions and institutional practices.

Examples of gender bias in the courts include the attitude that domestic violence is
a family matter, éustody decisions that assume all mothers are better child care givers than

fathers, and the belief that a female witness is less credible than a male witness. Gender
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bias is evident in the setting of short term "rehabilitative maintenance" for older women
after long-term marriages and ignoring the real costs of child care in setting child support
awards. Individual behaviors such as telling jokes that demean women and addressing women
in the courtroom by first name while addressing men by title and surname also reflect gender
bias. Gender bias, like racial, ethnic, age, handicap, or socioeconomic bias, negatively
impacts the fair treatment expected by all people in the court of law.

Since 1980, 27 states have initiated studies of gender bias in the courts. Task force
reports have documented that gender bias is a serious problem in the application of the law
and the treatment of women litigants, lawyers, judges, and court personnel. These task
forces noted that gender bias sometimes works against men, but most often and most
negatively impacts women.

In 1988, a resolution was passed at the Conference of Chief Justices and the
Conference of Court Administrators calling for the creation, in every state, of gender and
minority bias task forces. Their action signaled that gender bias has been recognized by the

highest level of the judiciary as a problem worthy of official investigation and reform.

THE TASK FORCE APPROACH

Supreme Court Chief Justice Vernon R. Pearson, 1987-1989, appointed Court of
Appeals Judge H. Joseph Coleman as chair and 33 members to the Washington State Task
Force on Gender and Justice in the Courts. The members include judges, legislators, lawyers,
law school professors, and representatives of law-related associations. The Task Force
accepted the responsibility of studying the court system for the existence and/or extent of
gender bias toward women and men in decision-making and in courtroom interaction. Their
goals were to identify the problem areas, patterns, and trends of gender bias and to make
recommendations for education and reform. The Task Force was not able to investigate
individual cases or concerns but considered all testimony as relevant to the perceptions of

gender bias in the courts.
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Since time and resources precluded full examination of all aspects of the Washington
court system, the Task Force limited its focus and worked in three main committees. These
committees designed and implemented research projects, analyzed the results, and wrote the

final report:

(1) The Committee on the Status of Litigants divided into three subcommittees
to study the impact of gender bias on litigants:

a. The Subcommittee on the Consequences of Violence examined the court’s

treatment of domestic violence and adult rape victims and the effectiveness of current

statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. h m i nsequen f Other Civil Litigation

reviewed loss of consortium and wrongful death cases, as well as attorney fee awards

in discrimination cases.

(2) Th mmi n the Treatment of Law Litigants, Judges and Court
Personnel studied the courtroom environment including: the courtroom treatment of litigants
and legal brof essionals; the credibility of women in the courtroom; the acceptance of women
in the legal and judicial communities; and court personnel practices and procedures.

3) The Executive Committee comprised of the Task Force, committee and
subcommittee chairs, two appointed members, and the project director coordinated the Task

Force work.

RESEARCH METHODOLOGY

The Task Force resolved to gather information from a broad spectrum of persons
involved with the courts. Research specialists worked with the committees to develop and
conduct five surveys of the perceptions and exper'iences of judges, lawyers, and social service
personnel (including the directors of domestic violence and sexual assault agencies) regarding

gender bias in substantive law decisions and in courtroom interaction. The Task Force
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sponsored seven public hearings and received written and oral testimony from almost 200
citizens. Subcommittees conducted substantive case research on 700 dissolution cases
finalized in 1987, and wrongful death, loss of consortium and discrimination cases tried from
1984 to 1987. In addition the Task Force reviewed relevant state and national data
concerning issues relating to gender bias in the courts.

More than 2,000 individuals - judges, lawyers, litigants, service providers, and other
concerned citizens - contributed to this report by testifying ata public hearing, submitting
written material, responding to a survey, or communicating directly with Task Force

members about their experiences and perceptions of gender bias in the courts.

FINDINGS AND RECOMMENDATIONS

The Gender and Justice Task Force found that gender bias does éxist in our culture
and is reflected in the Washington State Courts. Survey data, case studies, and testimony
from litigants, lawyers, and judges indicate that gender discrimination exists and can
negatively impact judicial decision making and affect the outcome of litigation. Task Force
committees reported continuing gender-related problems in the areas of domestic violence,
sexual assault, and divorce, and the potential for gender bias in other civil litigation. The
Task Force found that women face continuing problems of credibility in the courtroom and
women, as litigants, lawyers, and judges, are not always treated with respect. Gender bias
and gender stereotypes affect men in custody and visitation considerations. Although for the
most part the laws are gender neutral, the Task Force found that some laws need clarification
or amplification. The specific findings and recommendations are summarized by committee
in the following sections.

The Task Force agreed that eliminating gender bias from the courts must become a
priority for judges and legal professionals. To that end, the Task Force’s first
recommendation is that all members of the Washington judiciary and legal profession read

this report with the intention of improving the system as a whole.
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The Task Force believes that an imblementation committee must be established and
recommends the following:

To the Supreme Court.

Establish a Gender and Justice Implementation Committee composed of judicial,

legislative, legal, and lay persons to monitor, encourage, and evaluate efforts to

implement the Gender and Justice Task Force recommendations.

To the Legislature:
Continue to fund the Gender and Justice Implementation Committee composed of
judicial, legislative, legal, and lay persons to monitor, encourage, and evaluate efforts

to implement the Gender and Justice Task Force recommendations.

To the Office of the Administrator for the Courts:
Provide staff to continue to work with the Gender and Justice Task Force

Implementation Committee.
The Task Force urges the Judiciary, the Legislature and the Washington State Bar

Association to support efforts to implement the recommendations in this report and to

eliminate gender bias from the courts.
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OBJECTIVES

The Subcommittee on the Consequences of Violence examined the judicial system’s
response to two categories of violence against women: domestic violence and adult rape. The
Subcommittee wished to examine whether or not gender bias was evident in the

implementation of domestic violence and sexual assault laws and in the treatment of victims.

METHODOLOGY

The Subcommittee relied on five sources of data to develop its findings and
recommendations: the public hearings; the Domestic Violence Service Providers’ Survey; the
Sexual Assault Service Providers’ Survey; the Judicial Survey on Domestic Violence and Rape;
and the Lawyers’ Survey. Many of the same questions were asked of judges and service
providers to allow the Subcommittee to examine the experiences and perceptions of both

groups on the same issues.

FINDINGS AND RECOMMENDATIONS

The Subcommittee found that, while much progress has been made in the last 15
years, gender bias still operates in the judicial system’s handling of domestic violence and
rape cases. The findings and recommendations for each of these areas will be presented

separately.

DOMESTIC VIOLENCE - FINDINGS

In the area of domestic violence, the Task Force discovered problems in the treatment
of victims, in the interpretation and application of the laws which affect victims, and in
some aspects of the laws themselves. The substantial impact of domestic violence on our

society and in the courts is evidenced by the sheer number of filings and hearings. In 1988,
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more than 10,000 domestic violence petitions were filed resulting in 6,000 hearings in
Washington’s Superior Courts and almost 3,500 hearings in District Courts. In addition,
respondents to the Domestic Violence Service Providers Survey indicated that more than
half of the victims seen by their agencies never or rarely use the court system.

Judges and domestic violence service providers who communicated with the Task
Force indicated that the existing laws do provide a framework for handling domestic violence
cases. However, that framework needs additional support in strengthening some aspects of
the law, additional funding to adequately implement the law, and increased education for the
personnel who come in contact with victims.

Domestic violence is a complex problem which requires trained support personnel and
advocates to work with victims as well as education and sensitivity training for all personnel
who come in contact with victims. Judges indicated the need for additional training for law
enforcement and court personnel, and attorneys. Service providers reported that court clerks,
commissioners, and judges need additional training to understand the dynamics of domestic
violence and more sensitivity to the circumstances of the victim and the batterer.

Both judges and service providers noted that changes are required to improve the
process for obtaining and enforcing protection orders. Victims often have difficulty
completing the paperwork required to petition for protection orders and do not have access
to legal counsel. The courts need additional trained personnel to work with victims.

Survey respondents indicated that prosecution of dome;stic violence cases and
enforcement of the protection orders are not always given serious attention. Judges and
service providers agreed that affordable treatment or counseling services for victims and
batterers is not available; treatment, when ordered as a condition of pre-trial release or
sentencing, is not adequately supervised; and jail sanctions are seldom imposed for violations.

Finally, many respondents criticized the Legislature for failure to provide funds to
properly implement the Domestic Violence Prevention Act. Lack of treatment programs
and follow-up monitoring for batterers were other funding issues. One judicial survey

respondent summarized these concerns in the following statement:

XX



... there was no legislative recognition or funding for the fiscal impact of the
domestic violence act -- we need community treatment centers, additional
funds for police agencies to serve and arrest domestic violence offenders;
court and clerk personnel training; and assistants to help handle the case
volume. Statewide we have seen over 5,000 new cases yearly as a result of the
RCW 26.50 and no additional resources. The Legislature needs to address this
as a priority.

DOMESTIC VIOLENCE - RECOMMENDATIONS

For Judges:
1. Increase continuing education to judges and court personnel at all court levels about:
a. The dynamics of domestic violence;
b. The impact on children;
c. The need for protective orders in divorce cases; and
d. The need for sensitivity when handling domestic violence victims/cases.
2. Order probation supervision to monitor compliance when sentencing the defendant

to a domestic violence treatment program. Request increase in the number of
probation officers, if necessary, to accomplish this goal.

3. Avoid the issuance of mutual protection orders when respondent has not requested
* protection and/or when not warranted by the facts of the case.

4. Consider using jail as a sanction for violations of domestic violence protection orders.

For the Legislature:

1. Establish a state commission or task force on domestic violence to implement this

Subcommittee’s recommendations and other matters pertaining to domestic violence.

2. Increase funding to the courts for advocates to assist and educate victims of domestic
violence both in the civil court process and in the criminal court. Develop resource
material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the violence;
and
b. Educate victims about the Criminal Justice System and the protection order

process. The materials could be used in shelters statewide.

3. Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

4, Legislate funds to support treatment programs for batterers.

S. Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.
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Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is
two hours. The Subcommittee agrees it is inadequate and should be increased to 16-
20 hours.

Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should be
the numbers of domestic violence calls, arrests, incident reports, and citations.

Establish a statewide statistical data collection system for the offices of the
prosecuting attomey, both county and municipal. This would provide a monitoring
system for the "rigorous prosecution” of domestic violence cases.

Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

For the Office of the Administrator for the Courts/Court Administrators:

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use one form for all three civil orders: protection
orders; restraining orders; and anti-harassment orders.

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following
and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic

~ violence police report; and
b. Vigorously prosecuting domestic violence cases regardless of pending divorce
cases.

2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.

3. Develop training material on the technical aspects of prosecuting domestic violence
cases.

4. Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.

5. Vigorously prosecute violations of protection orders.

For Police:

1. Establish procedures that provide for swift service of protection orders and establish
service as a high priority within the department.

2. Increase police training on-domestic violence.
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RAPE - FINDINGS

The Subcommittee found that while improvements have been made in the handling
of rape cases in the last 15 years, problems still exist. Rape victims are still afraid to report
to the criminal justice system because they fear they will be disbelieved or viewed as
responsible for their own victimization. Victims fear the pre-trial and trial questioning by
police and attorneys.

Victims who do make reports to the police are often discouraged by the refusal of
police to pursue the case or the failure of prosecutors to file charges. Even when charges
are filed, repeated continuances of trial date and poor communication between victims and
prosecutors leave victims feeling unsupported. The majority of Sexual Assault Service
Providers who were surveyed responded that victims are questioned about their prior sexual
experiences pre-trial and more than a third reported such questioning during trial. Service
providers reported that rape victims fail to follow through on complaints because of their
treatment by the criminal justice system.

Though acquaintance rapes constitute the majority of rapes, handling of these cases
by judges and prosecutors indicates a lack of understanding of the dynamics and effects of
this crime. Service providers indicated that prosecutors are reluctant to file acquaintance
rape cases because those cases tend to be "losers". Thirty-seven percent of the judges and
more than two-thirds of the lawyer survey respondents indicated that shorter sentences are
at least sometimes given in acquaintance rape cases.

Sexual Assault Service Providers also indicated that the courts are inconsistent in
sentencing defendants and sometimes impose only treatment requirements with no
accompanying jail sentence. One director of a sexual assault center testified:

. Stiffer sentences should be [imposed] on convicted rapists.

The victim feels it is scarcely worthwhile when the rapists
escapes with a slap on the wrist.
Rape victims are not always treated with respect and sensitivity. While 74 percent

of the judges responded that they have an understanding of the dynamics and impact of
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sexual assault, only 12.5 percent of the service providers say that judges are usually so

enlightened.

RAPE - RECOMMENDATIONS

For Judges:.

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping
and harassment of the victim.

For Prosecuting Attorneys:.

1. Provide education for deputy prosecutors about the substantial current data regarding
the nature of the crime of rape, the psychology of offenders, the prevalence and
seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

2. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

3. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases. '

4. Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

1. Establish specialized units to deal with sex offenses.

2. Provide education for police officers about the nature of the crime of rape, the

psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

3. Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.
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OBJECTIVES

The Subcommittee on the Consequences of Divorce studied gender bias as it relates
to economic and child custody decisions during divorce. Their concerns included whether
women and children were economically disadvantaged post-dissolution because of inadequate
maintenance, property division, and child support awards and whether there was gender bias

against fathers in child custody decisions.

RESEARCH METHODOLOGY

The Subcommittee reviewed national and state data on the economic status of women
and children, maintenance and child support awards, and custody decisions. They conducted
a case file study of 700 dissolutions finalized in 11 Washington counties during a three month
period, September - November 1987, which provided limited data on maintenance, child
support awards and custody decisions. Subcommittee members attended the public hearings
and reviewed the oral and written testimony submitted to the Task Force. In addition, the
Subcommittee included 34 questions on fairness and gender bias in family law issues in the

Task Force surveys of Washington State judges and lawyers.

FINDINGS

The Subcommittee’s study indicates the existence of strong cultural traditions tending
to minimize the role of women as economic producers and to minimize the role of men as
fathers. Women may not always be treated fairly in economic decisions and men may not
receive equal consideration in custody decisions. The Subcommittee discovered that data
on the consequences of divorce in Washington has not been uniformly recorded. The
Subcommittee’s key findings in regards to property division, maintenance, child support,

child custody, and legal assistance are followed by its recommendations.
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PROPERTY DIVISION

It is apparent from public testimony that women feel aggrieved in property division
during divorce. They claim husbands often have superior knowledge of family finances
and may be in a position to hide assets. Wives fault the courts for failure to recognize the
opportunity cost of homemaking and how long the difference in economic circumstances
between the parties will prevail after divorce. Because of inadequate maintenance and
income, women are often forced to sell the property they receive.

Judges and lawyer survey respondents reported that they were aware of situations in
which women conceded property to avoid child custody battles. Such compromising may
have significant long-term economic impact on the female headed household.

The committee concluded that the area of property division is deserving of future

case study to test the gender bias issues raised.

MAINTENANCE

Gender bias was indicated in maintenance awards. Maintenance awards, if ordered,
are of limited duration and generally only available to women of very long-term marriages.
In the Washington dissolution case study, for example, only 10 percent of the wives were
awarded maintenance and the average duration of the awards was 2.6 years. Maintenance
awards are primarily transitional or rehabilitative in nature. Limited maintenance awards of
two to four years to allow a woman to complete a higher education or training program
indicate that the courts are not sensitive to the economic realities facing women, particularly
those who are still raising children or are reentering the job market after long-term
marriages.

The Subcommittee concluded that maintenance does not adequately address inequities
in spouses’ post-dissolution earning capacity due to lost economic or career opportunities.
The law does not explicitly recognize that maintenance should address disparities in post-
divorce income caused by unequal earning power. The term "rehabilitative" maintenance,

with its negative connotation, should be replaced by "compensatory" maintenance.
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Public testimony raised the issues of the lack of low cost legal assistance for mén and
women; problems with military pensions; and the inequality of the clause terminating
maintenance after remarriage. Subsequent remarriage should be irrelevant except as an
occasion to reconsider the relative standard of living of the parties and make adjustments

as may be indicated.

CHILD CUSTODY

Custody and visitation concerns were voiced by fathers and mothers at the public
hearings. Fathers testified that they are not given equal consideration in custody
determinations and their visitation rights are not enforced. Mothers perceived that judicial
personnel did not give sufficient attention to the issues of domestic violence and allegations
of child sexual abuse in custody and visitation determinations.

Judicial and lawyer survey respondents indicate a perception of bias in favor of
maternal custody even in those cases in which fathers have been equally involved in attending
to their children’s needs. Fathers are less likely to receive custody of children under the age
of five.

Since the most important factor in determining custody is which spouse is the primary
caretaker of the children when the marriage was intact, for those couples who continue to
structure their relationships so the mother is the primary caretaker, custody trends will
continue to reflect that pattern. The Subcommittee believes that child custody decisions
may be impacted by stereotypical thinking about traditional family roles and recommends
that judges and lawyers conscientiously assess each family situation presented in the light
of the factors required by the 1988 Parenting Act, without assumptions based solely on
gender.

Serious consideration must be given to the perception expressed that mothers’
allegations of child sexual abuse are not believed or treated seriously. Testimony from
litigants, lawyers, and expert witnesses indicate that mothers’ testimony is given less credence

by the court.
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CHILD SUPPORT

Inadequate child support orders and lack of enforcement of those orders reinforce the
cycle of poverty for women and children after divorce. Although complete data were not
available in all records reviewed during the dissolution case study, indications are that the
average monthly child support award in Washington, $198, is below the national average,
$218. ‘

Enforcement of child support orders has been a continuing problem. Ninety-four
percent of the lawyers’ survey respondents answered that judges never or only occasionally
jail respondents for failure to pay child support.

An issue of particular concern is the fact that mothers barter child support in order
to avoid child custody disputes. More than half of the lawyers said they had represented
mothers who agreed to less child support than the father’s income called for in exchange
for the father’s agreement not to contest custody. Almost half of the judges responded that
they were aware of situations in which mothers concede more than half the property to avoid
a custody dispute.

Washington recently instituted new policies regarding child support and enforcement
following reports of the Child Support Guidelines Commission and the Executive Task Force
on Support Enforcement. The effectiveness of these changes and the impact on women and

children should be evaluated in the future.

LEGAL ASSISTANCE

Testimony indicated that affordable legal assistance is not available for men or women
in family law matters. Speakers throughout the state testified that it was their belief that
women, in particular, were being denied equal access to the legal system because they lacked
money to pay attorneys’ fees. Other testimony pointed to a need for developing alternative

methods for resolving marital disputes.
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RECOMMENDATIONS

For Judges:

1. The Superior Court Judges’ Association and the Legislature should jointly study
maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

2. The Superior Court Judges should consider whether maintenance guidelines or a
maintenance schedule should be developed, and if so, develop one for use by the trial
courts statewide.

3. Judges should require and enforce dissolution decrees to explicitly address the
following: N

a. Security for the child support obligation, such as maintenance of life insurance
with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the
children, as required by statute;

c. The responsibility for educational support of children beyond high school; and

d. A specific provision for the allocation of employment related day-care
expenses between the parents, as required by statute.

4, Develop education programs for judges in the area of custody, to reinforce the
concept of addressing each case on its merits, avoiding percentage goals and
presumptions, and recognizing the diversity of the families who present themselves.
Both judges and lawyers should conscientiously assess each family situation presented
in the light of the factors required by the Parenting Act, without assumptions based
solely on gender.

For the Legislature:

1. Enact legislation which makes the issue of a spouse’s earning capacity a specific
statutory factor in awarding maintenance or property division.

2. Consider replacing the term "rehabilitative” maintenance, with its negative
connotation, with "compensatory” maintenance, reflecting the importance of
evaluating the respective standard of living each party will experience after divorce
in light of the contributions each has made to the marriage, whether financial or
otherwise.

3. Reevaluate that portion of RCW 26.09.170 which automatically terminates
maintenance upon the remarriage of the party receiving maintenance. -

4, Amend RCW 26.18.010 et seq. (or ch. 26.18 RCW) to authorize mandatory wage
assignments for maintenance payments to the same extent as is currently provided for
child support obligations.

5. Immediately address the need for reasonably affordable quality day-care for working

parents. Consider incentives for public and private sector employer sponsored day-
care facilities.

XXix



6. Consider alternative dispute resolution methods for addressing marital dissolutions in
appropriate cases.

7. Review the issue of divided military benefits and the McCarty decision to determine
if case law adequately addresses the problem or if additional legislative action is
necessary.

8. The Superior Court Judges® Association and the Legislature should jointly

study maintenance and property division to recommend changes which will
achieve greater economic equality among family members following
dissolution.

For the Washington State Bar Association:

1. Develop continuing education programs on the effects of gender stereotyping in
family law matters and the need for lawyers to provide adequate economic data and
expert witnesses to the judges in marital dissolution cases.

2. Develop more programs for free or low cost counsel and use of expert witnesses in
family law areas.

For Judges, the Legislature, County Government, and Bar Associations:

Address the barriers to court access which may significantly bar meaningful and
equal participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney fees;

The lack of alternative methods for addressing marital dissolutions;

The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county courthouse.

cacoe

For The Gender and Justice Implementation Committee:

1. Work with the Board for Trial Court Education and the Bar to develop and provide
further education for judges and lawyers about the economic consequences for
families following dissolution.

2. Develop a standard economic data form for inclusion in all dissolution decrees which
the Supreme Court should require be filed by adoption of court rule.

3. Implement a prospective study of contested dissolution cases which will gather data
on property division which could not be done in the retrospective dissolution case
study.

4. Study and make recommendations for the court’s use of contempt powers to enforce

family law decrees.

S. Review the effects of the Parenting Act on maintenance and child support awards.
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OBJECTIVE

The Subcommittee on the Economic Consequences of Other Civil Litigation limited
the scope of its initial research to topics that did not involve issues related to divorce or
violence against women. The Subcommittee decided to review wrongful death, loss of
consortium, and attorneys’ fees awarded by the courts pursuant to the Washingto'n Law
Against Discrimination (RCW 49.60) to determine whether gender bias has influenced the

outcome of cases and the awarding of attorney fees.

RESEARCH METHODOLOGY

The subcommittee reviewed Jury Verdicts Northwest, Washington Arbitration Reports,
Superior Court Management Information System (SCOMIS) computer-generated reports,
and individual court case files, where necessary, for wrongful death, loss of consortium,
and discrimination case verdicts from 1984 - 1987. Some attorneys who handled these cases
were also interviewed. In addition, the subcommittee prepared questions related to these
three issues for inclusion in surveys of the Bench and Bar. At least one member of the
Subcommittee attended each public hearing to record any testimony addressing the

Subcommittee’s three issues.

FINDINGS

Without a much more comprehensive study, definitive answers regarding gender bias
in the case outcome of wrongful death and loss of consortium cases and in attorney fee
awards are impossible. What the Subcommittee has attempted to do is identify problem
areas, perceptiong of litigants, advocates and judges, and, where possible, suggestions for

solutions or further study.
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WRONGFUL DEATH

Case studies on wrongful death awards suggest that survivors of males receive higher
verdict awards than survivors of females but gender can not be identified as the chief
determinant for those awards. Seventy-two percent of the lawyer survey respondents
indicated that larger wrongful death awards are received by survivors of deceased men than
deceased women. Both lawyers and judges indicated that wrongful death verdict awards are
higher for employed persons than for homemakers, male or female.

Analysis of wrongful death cases for indications of gender bias is complicated by
other variables such as the age, employment, and earning potential of the decedent, and the
relationship of the decedent to the plaintiff. While objective data does not prove that there
is demonstrable gender bias in wrongful death awards, neither can the Subcommittee

conclude that gender bias does not exist in these cases without further in-depth study.

LOSS OF CONSORTIUM

Case studies regarding loss of consortium were similarly inconclusive. Jury awards
in the period from 1984-87 show a slight average disparity in favor of male claimants.
Arbitration awards show a slightly larger disparity in favor of female claimants. A review
of the data provides no easy answers as to what role, if any, gender bias plays in the
differences in awards to male and female claimants. The single significant conclusion that
may be reached is that lawyers, as a group, are not sufficiently mindful of the changes in the
law affected by Lundgren v. Whitney's, Inc., 94 Wn.2d 91, 614 P.2d 1272 (1980), and its

progeny, in terms of the availability of a claim for loss of consortium for female plaintiffs.

ATTORNEY FEES

The Washington Law Against Discrimination (RCW 49.60) provides that successful
litigants may apply to the court for an award of "reasonable" attorneys’ fees. Reasonable
attorneys’ fees are calculated by determining the reasonable amount of time required for

the case based on the complexity of the issues and multiplying the hours by the prevailing
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market rate for attorneys in the area where the judgment is rendered. The judgé may
consider enhancing or reducing this basic amount.

The small number of discrimination cases (26 cases litigated from 1984-1987) and
limited lawyer and judges survey responses makes generalizations with respect to attorneys’
fee awards difficult. The requested amount of attorneys’ fees in discrimination cases and
the awarded fees do reflect broad judicial discretion. It is unclear, in the cases reviewed, if
reductions in fees were based on the gender of the plaintiff or attorney. Although none of
the attorneys interviewed felt the reductions were based on gender bias, in only two cases was
the amount requested by the attorney awarded, and only once was a multiplier given.
However, the broad discretion given to the trial judge regarding reduction and enhancement

of the attorney fee is susceptible to gender bias.

RECOMMENDATIONS
For Judges and Attorneys

1.  Include workshops at judicial conferences on discrimination cases and the public
policy reasons for awarding fees to alleviate some of the concerns, particularly of
practitioners in the field. Some discussion of the current costs of doing business,
overhead, and market rates would also be helpful. Use of multipliers should also be
discussed.

2. Consider using experts to provide insights on "reasonability." A court-appointed
expert could conduct informal market surveys on hourly rates based on experience
only and on number of hours typically expended on civil litigation of comparable
longevity and complexity. Such information could diminish the subjectivity and
resulting susceptibility to gender bias inherent in the discretionary fee-setting process.

For Court Administrators:.
Require that attorneys complete docket sheets describing the nature of the case, as
the federal courts and some superior courts do. All superior courts should request
such docket information, and include a specific category for discrimination, wrongful
death, and loss of consortium cases. That information should then be recorded on
SCOMIS for easy retrieval.

For the Implementation Committee:

1. As more discrete information becomes available on the SCOMIS system, the
committee should review awards for wrongful death and loss of consortium.

2. As discrimination cases continue to be tried and fees awarded, further study should
be conducted.
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COMMITTEE ON THE TREATMENT OF LAWYERS,

~ LITIGANTS, JUDGES, AND COURT PERSONNEL

OBJECTIVE

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
reviewed the court system for the existence and effects of gender bias in the treatment of
women in the courtroom environment. Their concerns included the professional acceptance
and credibility of women in the courts, the effect of gender biased treatment on case

outcome, and gender bias in employment practices and procedures.

METHODOLOGY

The Committee utilized five sources of information in compiling this report: a review
of reports from other state gender bias task forces and the American Bar Association’s
Commission on Women in the Profession, testimony from the public hearings, the survey
of Washington lawyers, the survey of the Washington judiciary, and a review of personnel
policies and procedures in the Washington Courts. The surveys designed to measure lawyers’
and judges’ perceptions of gender bias in the courts provided the main sources of data for
this report. Parallel questions were asked of lawyer;s and judges so that responses could be
compared. More than 1,500 lawyers and 220 judges, commissioners, and magistrates

responded to the surveys.

FINDINGS

The Committee found that gender bias still exists in the Washingtqn State Court
system as a result of cultural and societal influences. The bias tends to be more subtle than
overt and is more a problem of individuals within the system than the syétem as a whole.
Lawyers are more likely to engage in gender biased behavior in the courtroom than judges

or court personnel. Women more than men are subject to gender biased behavior and,
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therefore, are more aware of its existence. In custody cases, men appear to be detrimentally
impacted by their gender. For litigants and witnesses, the perceptions of credibility are
sometimes affected by their sex. Case outcome is at least occasionally affected by gender
biased conduct, yet judges, counsel or others intervene in only a minority of cases where
gender biased behavior occurs.

The Committee found that a significant number of judges and lawyers perceived that
gender bias does exist in the Washington State court system at least to some degree. More
than 70 percent of the lawyers and 60 percent of the judges perceived that gender
discrimination exists towards litigants, witnesses, and lawyers. Almost half of the judges
and 54 percent of the lawyers noted gender discrimination toward judges.

Survey results indicate that some judges and attorneys do not treat women with the
same respect and dignity with which they treat men. The inappropriate use of first names,
terms of endearment, or compliments may undermine the confidence and credibility of
witnesses, attorneys, and clients. At least a quarter of attorney respondents had seen the
following behavior directed at women:

J Remarks or jokes demeaning to women were made, either in court or in chambers,
by judges and lawyers;

. Lawyers addressed female litigants/witnesses by first name when those of the opposite
gender were addressed by surnames;

. Female litigants/witnesses were addressed in familiar terms by judges and lawyers;

. Female litigants were regarded as less credible because of their gender by judges of -
the opposite gender and lawyers of the opposite gender;

o Opposing counsel and court personnel addressed female lawyers by first name when
lawyers of the opposite gender were addressed by surname;

. Judges and opposing counsel addressed female lawyers by familiar terms (e.g., "dear,"
"young lady," "girls");

. Judges, lawyers and court personnel complimented female lawyers on their personal
appearance;

. Opposing counsel and court personnel asked female attorneys if they were lawyers,
when lawyers of the opposite gender were not asked;

. Women judges were addressed by first name by other judges and by lawyers;

. Affidavits of prejudice were used to disqualify a woman judge primarily because of
her gender.
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The Task Force asked attorneys and judges whether they thought that conduct such
as use of first names, familiar terms, compliments, sexual advances, demeaning remarks and
jokes, or biases as to credibility had an effect on case outcome. Thirty-four percent of all
lawyer survey respondents, who had observed such conduct, thought that it did affect case
outcome. More than 50 percent of the female lawyers and almost that many of the female
judge respondents reported that case outcome was at least occasionally affected.

The Committee was concerned that only 19 percent of lawyer survey respondents had
seen a judge intervene to correct gender biased behavior and only 20 percent of the judges
said they had ever intervened or seen others intervene. 'The harm of inappropriate béhavior
is compounded when it is witnessed by jurists, counsel, or others who do not take action to
correct the problem.

Most survey respondents acknowledged that the court system had a responsibility to
strive for fairness and commended the Task Force for their efforts to improve the system.
Some respondents noted that they had personally never witnessed the types of behavior
described in the survey but did not deny that those behaviors might exist. Some respondents,
however, thought gender bias did not exist or that it was justified when it occurred.

The Committee worked with the Minority and Justice Task Force to initiate a study
of gender and minority bias in regards to court personnel. The first stage of the study was
a review of the existing personnel policies and procedures for equal opportunity, affirmative
action, and sexual harassment policies. The Committee found that not all Washington State
Courts had specific court personnel policies. Some courts operated under city or county
personnel policies, some had specific court policies, and some had no established policies.
The Committee agreed that all courts should develop a sexual harassment policy and establish
procedures for handling complaints of sexual harassment or gender bias.

The Minority and Justice Task Force anticipates implementing additional study of the
issues of gender and minority bias including a demographic survey of court personnel which
will identify the numbers, percentages, and positions of court employees by gender, race and

ethnic origin. The Minority and Justice report will be completed in 1990.
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RECOMMENDATIONS

For the Supreme Court.

1. Issue a declaration that gender-biased conduct by the bench, bar, or court personnel
is unprofessional and should be corrected.

2. Develop a procedure for reporting and taking action on complaints of gender bias by
judges.

3. Modify the Code of Judicial Conduct to specify that judges must refrain from gender

biased behavior and have an obligation to intervene and correct any biased behavior,
whether based on gender, race, or creed.

4. Review the Code of Judicial Conduct and place greater restrictions upon judicial
memberships in service and social organizations which discriminate on the basis of
gender.

For Judges:

1. Monitor behavior in the courtroom and intervene to correct gender biased conduct
against lawyers, litigants/witnesses, and other judges.

2. Participate in periodic refresher courses on the need for awareness of and avoidance
of gender biased behavior.

3. Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.

4. Continue funding through the Board for Trial Court Education for the
implementation of judicial education specifically relating to issues of gender bias in
the courts.

For the Legislature.

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice based upon
considerations of a judge’s race, creed, or gender.

For the Washington State Bar Associatiom:

1. Develop and conduct regular education programs for attorneys on the existence and
effects of gender biased behavior in the courtroom.

2. Establish a procedure for reportmg and taking action on complaints of gender bias
against judges and lawyers.
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3. Endorse changes in the Rules of Professional Conduct prohibiting the use of
affidavits of prejudice based upon considerations of the gender, race, or creed of the
judge.

4. Direct the Law School Liaison Committee to work with the Washington law schools
to include information about gender bias in the curriculum.

For All Law Schools in Washington State

Develop and include in the required curriculum instruction on the existence and
effects of gender bias in the courts and in the profession.

For the Office of the Administrator for the Courts:

1. Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the courtroom.
The development of a training videotape is highly recommended.

2. - Direct all courts to review their equal opportunity and affirmative action programs
and implement a sexual harassment policy.

3. Ensure that all forms, correspondence, and revisions to codes of law employ gender-
neutral language.
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CONCLUSION

The Gender and Justice Task Force has concluded that gender bias is a societal
problem which does exist in the institutions and among the members of our society, including
the court system. Gender bias, whether deliberate or an unconscious manifestation of
cultural and traditional ways of thinking and acting toward women and men, has influenced
judicial decision-making and has affected the fair treatment of women and men in the
Washington State Courts.

The Committee on the Status of Women as Litigants reported gender bias in the
treatment of domestic violence and sexual assault victims and in decisions made in family
law matters, including the economic consequences of divorce for women and children and
fathers’ rights in custody. Although data from the case studies of other civil litigation were
inconclusive, there were indications that gender bias concerns, particularly regarding the
award of attorney fees, require additional research. The study confirmed that, for the most
part, our laws are gender neutral but also indicated that some laws need clarification,
amplification, or stricter enforcement.

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
discovered that lawyers and judges do not always treat female and male litigants, witnesses,
lawyers, and judges with the same respect in the courtroom. Women are afforded less
credibility than their male peers, and case outcome is sometimes affected by gender-biased
behaviors.

The Task Force also found that a significant effort has already been undertaken to
educate the judiciary about the existence and effects of gender bias in the courts. Recent
judicial seminars and workshops have included courses on domestic violence and the battered
woman’s syndrome, the economic impact of divorce on women and children, and the effects
of gender bias on judicial decision making. The Task Force commends these efforts and

encourages continuing education for all judicial officers and legal professionals.
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The Task Force believes that elimihating gender bias from the courts must become
a priority for the Bench, the Bar, and the Legislature. Change can be implemented through
education, attitude awareness training, and a commitment to the highest standards of fairness.
To achieve that end, the Task Force has proposed 75 recommendations for education,
evaluation, and action. Institutionalizing and implementing these recommendations will be
the task of the Gender and Justice Implementation Committee. With the support of the
Supreme Court, the Legislature, and the Washington State Bar Association the legal
community will be sensitized to the issues of gender bias in the courts and our court system

will exemplify the highest standards of fairness for men and for women.

xli



xlii



THE WASHINGTON STATE TASK FORCE
ON GENDER AND JUSTICE IN THE COURTS |

FINAL REPORT _

The Washington State Task Force on Gender and Justice in the Courts recognizes the
progressive action taken by the legislature, the judiciary and the legal profession to promote
the highest standards of law and justice in our state. Washington has taken positive steps to
ensure equality for its citizens through legislation and judicial education. Nevertheless, the
Task Force has concluded that gender bias, the predisposition to think about and act toward
others based upon preconceived, or stereotypical notions about the nature, role, or abilities
of women and men, rather than upon independent evaluation of each person or situation,
does exist in our culture and is reflected in our courts.

The Task Force believes that neither the isolated instance nor the traditional practice
which is based on gender stereotypes, myths, or misconceptions has a place in the Washington
Courts. The Task Force urges the Judiciary, the Legislature, and the Bar to examine the
findings of the Gender and Justice study, to make their members aware of the nature and
scope of the problem of gender bias in the courts, and to implement the recomﬁxendations

of the Task Force.






I. INTRODUCTION

The Report of the Washingtén State Task Force on Gender and Justice in the Courts is the
culmination of 20 months of study undertaken at the direction of the Washington State Legislature
and under the auspices of the Washington State Supreme Court. In 1987 the Legislature mandated
that measures be initiated to prevent gender and minority bias in the courts. Such measures were
to include a study of the status of women and minorities as litigants, attorneys, judges, and court
employees; recommendations for implementing. reforms; and. providing attitude awareness training
for judges and legal professionals."l

Two task forces, the Gender and Justice and the Minority and Justice, were appointed to
examine the court system for bias. This report presents the Gender and Justice Task Force’s
assessment of the extent and consequences of gender bias toward women and men in the
Washington State Courts together with relevant factual information and recommendations for

implementing reforms.

A. GENDER BIAS IN THE COURTS

The Task Force defined gender bias as actions or attitudes that negatively impact an
individual or group primarily because of gender. Gender bias exists when decisions are made or
actions taken based on preconceived notions about the nature, roles, and abilities of men and
women. Gender bias aléo is evident in society’s perception of the value of women’s and men’s '
work, and the myths and misconceptions about the social and economic realities of women’s and
men’s lives. Gender bias can be reflected in individual decisions and actions as well as in cultural
traditions, institutional practices, and laws themselves. Gender bias, like racial, ethnic, handicap,
age, or socioeconomic bias, destroys the concept of equality for all people under the law.

Gender bias which works against women in the courts has a long tradition in our society.

It is reflected in the "founding father’s” omission of women’s rights from the Constitution; in the



common law acceptance of wife abuse, which directed that a husband could beat his wife with a rod
"no thicker than his thumb"% and in the United States Supreme Court’s decision that Myra
Bradwell should not practice law:
. .. . The paramount destiny and mission of woman are to fulfill the noble
and benign offices of wife and mother. This is the law of the Creator . . .
and, in my opinion, in view of the peculiar characteristics, destiny, and
mission of woman, it is within the providence of the legislature to ordain
what offices, positions, and callings shall be filled and discharged by men,
and shall receive the benefit of those energies and responsibilities and that
decision and firmness which are presumed to predominate in the sterner sex.
Bradwell v. Illinois, 83 U.S. (16 Wall) at 141-142 (1873).

In Washington State, steady progress has been made to enact legislation to promote equal
treatment and equal opportunity for women and men in the courts. In 1914, when women in 45
other states did not have the right to vote, Washington State had a woman judge in the Seattle
Precinct, Justice of the Peace, Reah Whitehead.> It was not until 50 years later, however, that a
woman was elected to the Superior Court. Legislation has been enacted in areas of particular
concern for women - comparable worth, domestic violence, child support enforcement, and sexual
assault. In 1972, Washington passed the Equal Rights Amendment and remains one of only 16
states to acknowledge women’s rights in this way.!

Progress depends, however, not only on enactment of law but also on its implementation.

The decisions and behaviors of those persons who interpret and enforce the statutes often reflect
bias based on gender stereotypes, myths, and misconceptions. For example, domestic violence
legislation does not help the female victim of abuse if the judge does not understand the battered
woman’s syndrome. Today, female lawyers and judges are no longer a novelty in the courtroom.
In 1988 women comprised approximately 11 percent of the state’s judiciary; 20 percent of the
state’s attorneys; and 41 percent of the state’s law school graduates,’ yet female legal professionals
reported that they are still subject to demeaning and discrediting behavior in the courts.

Since 1980, 27 states have initiated studies of gender bias in the courts. The first two

gender bias task forces, those in New Jersey and New York, published findings in 1984 and 1986



respectively that although most laws are gender neutral, gender bias in the application of law and
the treatment of litigants, lawyers and court personnel "is a pervasive problem with grave
consequences."® The task forces noted that gender bias sometimes works against men, but most

often and most severely impacts women.

B. THE TASK FORCE APPROACH AND ACTIVITIES

At the Washington Judicial Conference in August 1987, the Honorable Vernon R. Pearson,
then Chief Justice of the Washington Supreme Court, .announced the creation of the Gender and
Justice Task Force and the appointment of Court of Appeals Judge H. Joseph Coleman as chair.
Thirty-three members, including judges, legislators, lawyers, law school professors, and
representatives of law-related associations, were appointed to the Task Force. The Task Force was
charged with examining the state court system for the existence and/or extent of gender bias and

with making recommendations for education and reforms.

L STRUCTURE OF THE STUDY

The Task Force determined to review the court system for the existence and/or extent of
gender bias toward women and men in substantive decision-making and in courtroom interaction.
Its purpose was to identify the problem areas, patterns, and trends of bias against women and men
and to make recommendations for reform. The Task Force was not able to investigate individual
concerns or cases but it considered all testimony relevant to the perception of gender bias in the
courts.

Since time and resources precluded full examination of all aspects of the Washington court
system, the Task Force limited its focus and worked through committees to complete its work.
The Task Force recognizes that there are other concerns and aspects of the court system which are

worthy of future study. The committee structure and their objectives included:



(1) The Committee on the Status of Litigants divided into three subcommittees to stixdy
the impact of gender bias on litigants:

a. The Subcommittee on_the Consequences of Violence examined the courts’ treatment

of domestic violence and adult rape victims and the effectiveness of current statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. The Subcommittee on the Economic Consequences of Other Civil Litigation reviewed

loss of consortium and wrongful death-cases; as-well as attorney fee awards in discrimination

cases.

) The Committee on the Treatment of Lawyers, Litigants, Judges and Court Personnel
studied the courtroom environment including: the courtroom treatment of litigants and legal
professionals; the credibility of women in the courtroom; the acceptance of women in the legal and
judicial communities; and court personnel practices and procedures.

3) The Executive Committee comprised of the Task Force, committee and subcommittee

chairs, two appointed members, and the project director coordinated the Task Force work.

2. METHODOLOGY

The Task Force conducted a multifaceted investigation which included surveying the
perceptions and experiences of judicial, legal and social service personnel; soliciting public and
private testimony; conducting substantive case research; and reviewing relevant state and national
data concerning gender bias in the courts.” Consultants and research specialists worked with the
Task Force to design, implement, and analyze the surveys and case studies. The major fact-finding
projects of the Task Force are summarized below. Additional details are included in the body of

this report and in the Appendix.



a. REVIEW OF RESEARCH AND LITERATURE

The Task Force reviewed literature in legal, judicial, and social science publications on
gender bias in general and on those areas of concern to the committees - domestic violence, rape,
divorce, child custody and support, and courtroom interaction. The Task Force also reviewed final
and status reports from other state gender bias studies, including New Jersey, New York. Rhode

Island, Arizona, Maryland, and California.

b. PUBLIC HEARINGS

The Task Force sponsored seven public hearings throughout the state in the spring of 1988
to identify citizen concerns relating to gender bias in the courts and to obtain information from a
broad spectrum of civic, legal, and social service organizations.

More than 275 persons attended the hearings and 109 individuals provided testimony. Those
testifying represented the views of litigants, lawyers, and 30 identified legal, social service, and
advocacy groups. Their testimony included concerns that women do not have access to legal
representation; women were viewed as less credible; women experience gender bias in domestic
violence, divorce, custody and child support decisions; and female litigants and lawyers are
disadvantaged in the courts in general because of the strong traditions of male dominance in the
law. Concern regarding gender bias against men was heard in repeated testimony that fathers face

gender bias in custody and visitation considerations.?

c. SURVEYS

The Task Force designed and implemented five separate surveys to gather data on the
perceptions and experiences of judges, lawyers, and service providers on issues related to gender
bias in the courts. The Judges’ Survey and the Lawyers’ Survey contained parallel questions on
gender bias in courtroom interaction and in specific areas of law of interest to the subcommittees.

Questionnaires used in the Judicial Survey of Domestic Violence and Rape; Survey of Providers




of Services to Domestic Violence Victims; and Survey of Providers of Services to Sexual Assault

Victims were designed by Dr. Donna Schram to address the specific issues of domestic violence and

rape.’

The Task Force sent out more than 5,000 surveys to judges, lawyers, and service providers
between May and September 1988. In addition to surveying a random sample of the Washington
State Bar Association, the Task Force targeted specific groups of law praciitioners who were
considered to be experienced in trial and family law. Details of the sampling methodology and
response rates are included in the Appendix.. The response.rates from the targeted populations
ranged from 31.5 percent to 65 percent.

The data gathered from the responding practitioners reflect the patterns of bias they
observed in the court system. For example, judges and lawyers who had no direct experience in
domestic violence cases did not answer questions on this issue. By eliciting the views of target

groups the Task Force obtained informed data on perceived patterns of gender bias in the courts.

d. OTHER RESEARCH

Task Force Committees conducted case studies and a review of court personnel policies
and procedures. The case studies examined loss of consortium and wrongful death verdicts, and‘
attorney fee awards in discrimination cases from 1984 to 1987. Another study analyzed data from
700 dissolution decrees finalized in 11 counties from September to November 1987. The
limitations of time and budget precluded additional case research.

The Gender and Justice Task Force worked with the Minority and Justice Task Force to
implement the first phase of the court personnel study: a review of existing affirmative action,
equal opportunity, and sexual harassment policies. The Minority and Justice Task Force is
currently planning to conduct a demographic study of the gender, racial, and ethnic distribution of

court personnel. Their report in 1990 will include the results of that study.



C. FINDINGS AND RECOMMENDATIONS

More than 2,000 individuals - judges, lawyers, litigants, service providers, and other
concerned citizens - contributed to ihis report by testifying at a public hearing, submitting written
material, responding to a survey, or communicating directly with Task Force members. Their
experiences and perceptions of gender bias in the courts ranged from personal experiences with
biased behaviors to cynicism that this type of study was taking place at all.

After reviewing all the data, the Task Force concluded that gender bias is a societal problem
and does exist in the institutions and among.the. members. of our society, including the court
system. Gender bias in substantive decision making, in the implementation of the law, as well as
in the courtroom treatment of individuals was noted by survey respondents and witnesses at the
public hearings. The Task Force found that lawyers and judges were affected by stereotyped beliefs
about men and women and did not always treat female litigants, witnesses, lawyers, and judges with
equal respect or afford them equal credibility in the courtroom. Although for the most part the
laws are gender neutral, the Task Force found that some laws need clarification or amplification.

The Task Force believes that an implementation committee must be established to continue

the work of this Task Force and recommends the following:

To the Supreme Court:

Establish a Gender and Justice Implementation Committee composed of judicial, legal, and
lay persons to monitor, encourage, and evaluate efforts to implement the recommendations .
of the Gender and Justice Task Force.

To the Legislature:

Continue to fund the Gender and Justice Implementation Committee composed of judicial,
legal, and lay persons to monitor, encourage, and evaluate efforts to implement the
recommendations of the Gender and Justice Task Force.

To the Office of the Administrator for the Courts:

Provide staff to continue to work with the Gender and Justice Task Force Implementation
Committee.



The Task Force recognizes that a significant effort has already been undertaken to educate
judges and lawyers about the existence and effects of gender bias in the courts. The Task Force
commends those efforts and encourages all members of the judicial and legal system to read this
report and consider the recommendations with the intention of improving the court system as a
whole.

The full report of the Task Force follows. Each committee has written a section of this
report detailing its research, findings, and recommendations. A summary list of all Task Force
recommendations, arranged by the group to which the recommendations are addressed, fpllows the

report.
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II. REPORT OF THE COMMITTEE ON THE STATUS OF
LITIGANTS

Judge Susan R. Agid, Chair

The Committee on the Status of Litigants was concerned about gender bias in the
implementation of the law, the treatment of litigants, and its effects on case outcome.
Reports from other task force studies showed that gender bias was a serious problem that
affected judicial decision making and the treatment of litigants. Women were being treated
unfairly because the courts did not understand the economic aspects of divorce, did not
enforce domestic violence legislation, and continued to show bias against women victims of
rape. The New York Task Force pointed out:

. Cultural stereotypes of women’s roles in marriage and in society

daily distort courts’ application of substantive law. Women
uniquely, disproportionately, and with unacceptable frequency
must endure a climate of condescension, indifference, and
hostility.10
This Committee focused its investigation on three major areas of concern and

completed its work through subcommittees:

1) The Subcommittee on the Consequences of Violence,
2) The Subcommittee on the Consequences of Divorce, and
3) The Subcommittee on the Economic Consequences of Other Civil Litigation.

These subcommittees found that evidence of gender bias does exist in the treatment
of women in domestic violence and rape cases. Women and men do face gehder bias in
divorce and child custody proceedings. Although the results of the civil litigation study was
not conclusive, the potential for gender bias is evident. The reports of each subcommittee’s

research, findings, and recommendations follow.
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III. REPORT OF THE SUBCOMMITTEE
ON THE CONSEQUENCES OF VIOLENCE:
DOMESTIC VIOLENCE AND RAPE

Mary Kay Barbieri, Chair

| Honorable Norma Huggins
Honorable Charles V. Johnson
Honorable Steven G. Scott
Honorable Duane E. Taber
Representative Harriet Spanel
Commissioner Kathryn Trumbull
Joanne Tulonen

Donna Schram, Ph.D., Consultant
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A. INTRODUCTION

The mandate of the Subcommittee on the Consequences of Violence was to determine
whether gender bias is manifested in the judicial system’s response to violence against
women. Two categories of violence were singled out for study: domestic violence and rape.
These categories were chosen because in each the victims are overwhelmingly women and
there has been a long history of societal bias, tradition, and belief which has depicted women
as deserving of the violence or as lying about it.1! Moreover, in each of these categories of
violence, legislation has been passed in the last 10 to 15 years in order to address and remedy
centuries of gender bias.!? The Subcommittee wished to examine whether or not the
attitudes and practices of the court system still reflect gender bias in these areas despite
legislative attempts to eliminate it.

The Subcommittee found that, while much progress has been made in the last 15 years,
gender bias still operates in the judicial system’s handling of domestic violence and rape

cases. This report will address each of these areas separately.

B. DOMESTIC VIOLENCE
1. INFORMATION SOURCES AND DATA COLLECTION PROCEDURES

The Subcommittee relied upon four sources of information and data to develop ifs
findings and recommendations.

1) Public Hearin

2) nggggig Violence Service Provider (DVSP) Survey. A ten page survey was
developed to survey the directors of shelters and other organizations who work directly with
victims of domestic violence. Of the 197 surveys sent to targeted agencies, a total of 84 were
completed for a response rate of 43 percent. Thirty (61 percent of that group) of the 49
directors of shelters who were listed in The Directory of Services to Battered Women and
Their Children in Washington responded. Forty-two surveys were completed by other
agencies, including police departments and victim witness units and 12 had no identification.

(The survey can be found at Appendix D.)
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3) Judicial Survey on Domestic Violence and Rape. A nine page survey was
developed to survey judicial experiences with domestic violence and rape cases and to
explore judicial attitudes toward victims of these crimes. A total of 195 judges completed
and returned the surveys. Judicial respondents consisted of the following: Superior Court
Judge or Commissioner (N = 107); District Court Judge or Commissioner (N = 55); Municipal
Court Judge, Comnlissioner or Magistrate (N = 31); and Unknown (N = 2). The total
response rate was 43 percent. (The Judicial Survey can be found at Appendix C.) |

The domestic violence service provider survey and the judicial survey contained many
common questions to allow the Subcommittee to examine theA perceptions and experignces of
judges and service providers on the same issues. In addition, the surveys were designed with
the same format. For example, respondents were asked to base their answers on direct
experiences with domestic violence cases/victims during the last vear. Most questions could
be answered by indicating the frequency of occurrence on a seven point scale described
below:

1 = Never

2 = Rarely (Less than 25% of the time)

3 = Sometimes (26% to 50% of the time)
4 = Frequently (51% to 75% of the time)
5 = Usually (More than 76% of the time)
6 = Always

7 = Not Applicable or Don’'t Know

4) Lawvers’ Survey. Questions about rape and domestic violence were included
in the survey of lawyers that was prepared by the Committee on the Treatment of Lawvers,
Litigants, Judges, and Court Personnel. (The survey can be found at Appendix A.)

The Subcommittee also developed an extensive questionnaire to survey the experiences
and perceptions of domestic violence victims who were exposed to the civil and/or criminal
court systems. Given, however, the complexity of the system an‘d the amount of data that
a thorough questionnaire would require, it became apparent that victim interviews would
have to be conducted personally by trained interviewers. Unfortunately, this type of

approach was beyond both the time line and budget of the Task Force. Consequently, no

statistical data was obtained from victims.
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2.  BACKGROUND INFORMATION
a. CHARACTERISTICS AND TYPES OF DOMESTIC VIOLENCE

Domestic violence is a problem of great magnitude and complexity throughout the
county. The United States Surgeon General has said that domestic violence is the leading
cause of injury to women in the United States.!> The complexity of the problem is evident

in the types of abuse identified by researchers.!*

1) Psychological/Emotional Abuse is the systematic dismantling of the victim’s
self-esteem through words or actions that cause humiliation. For example, a victim may be
isolated from her family or friends, threats may be made against the victim or other family
members, money or food may be withheld forcing her to beg or perform humiliating acts.

2) Physical Abuse usualiy starts with a slap, a kick, a push and escalates to broken
bones, lacerations, miscarriages, burns, rapes, and in some cases, death. The beatings
increase in frequency and severity the longer the abuse is allowed to go on.

3) Sexual Abuse is forced sex under threat of assault, or during an assault, or directly
after an assault.

4) Property Destruction usually involves the destruction of something personal like
clothing, jewelry, furniture, and pets.

These types of abuse are experienced in what is often referred to as the "cycle of |

violence".!®  This cycle consists of three phases: (1) tension building; (2) acute battering

incident; and (3) the "honeymoon" phase. During the "honeymoon" phase the victim may be
given gifts, lots of attention, and promises never to do it again. However, as the violence
continues the "honeymoon" phase may fade from the cycle and the batterer may go from
tension to acute battering.

Although victims of domestic violence may be male or female, judges and service
providers surveyed by the Subcommittee agreed that domestic violence victims are
overwhelmingly adult women!® and that one-half or more of the victims were physically

17

injured during the domestic violence incident.”’ More than 50 percent of the respondents

said weapons were used or threatened at least sometimes.!8
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b. GENDER-BIASED BELIEFS AND MYTHS

Societal attitudes towards the problem of domestic violence have long reflected gender
bias. Some of these gender-biased beliefs (and responses to them) have been identified by
the National Institute of Justice and are described here as "myths" about domestic violence.!®

1) The belief that domestic violence is a private "family matter". The belief that
the sanctity of the family is more important than addressing the violent, often criminal,
behavior is false. A man has no right under existing law to beat his wife. This type of
behavior constitutes a crime.

2) i ic vi i ipi he victim
provocations. This myth stems from a belief that, on some level, men still have the right
to chastise their wives for behavior that men do not like.

3) The belief that she must like it or she would leave. Battered women face
enormous pressures to remain in an abusive relationship including economic dependency,
fear of increased violence, pressure to "keep the family together" from the church, family,
and friends. This myth denies the role the larger society plays in maintaining the violent
relationship and not giving the batterer a consistent message that the violent behavior is
unacceptable. These gender-biased beliefs and myths are still operating in the judicial

system’s handling of domestic violence.

c. WASHINGTON’S LAWS

In 1979 Washington passed legislation establishing criminal prosecution of domestic
violence as a priority. It also addressed administrative issues concerning domestic violence
within the court system: both police reports and court dockets had to be identified as
"domestic violence"; time lines were developed for police and prosecutors’ offices; criminal
no contact orders could be issued and entered into a statewide computer system; and
mandatory reporting of all domestic violence calls was required of police departments

throughout the state.
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In 1983 a statewide study found the 1979 law inadequate. In 1984 the Domestic
Violence Prevention Act was passed. This new Act has been recognized nationally as one of
the toughest domestic violence laws in the country. The 1984 law has two main focus points.

First, the law contains a mandatory arrest provision for the criminal act and any
violation of court orders. Under the mandatory arrest provision a police officer must arrest
if there is probable cause to believe an assault was committed within the last four hours.
Failure to do so on the part of the police officer could result in a civil law suit.

Second, the law provides for orders of protection granting civil relief to victims of
domestic violence. Under the provisions of this statute a person may file a petition with a
court that alleges that he/she has been a victim of domestic violence committed by a named
respondent. The petition can request either an ex parte temporary order for protection or
a full order for protection (up to one year). A request for a temporary order must allege that
"irreparable injury" could result if an order is not issued immediately and without prior
notice to the respondent. The effective period of a temporary order cannot exceed 14 days
from the date of issuance. The requesi for an order of protection for a period of one year
requires notice to the respondent and hearing before the court. The petition forms can be
filled out pro se (without legal counsel) and the filing fee can be waived if petitioners are
unable to pay.

A judge can order one or more of the following as part of the order of protection:
prohibit any further acts of violence; order the abuser out of the shared residence or to stay
away from the victim’s residence and employment; award temporary custody and establish
visitation of any minor children; order the abuser to seek counseling; and order law
enforcement to enforce the provisions of the order and enter the order into a statewide
computer system.

The balance of the report on domestic violence will examine how the laws are working

and how victims of domestic violence are faring in civil and criminal courts.
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3. CURRENT STATUS: APPLICATION OF THE DOMESTIC VIOLENCE LAW

Despite recent legislative efforts to provide victims with additional legal remedies to
stop the violence in their relationships, incidents of domestic violence are still believed to be
among the most under-reported of all criminal offenses. Survey responses from domestic
violence service providers tended to confirm this belief. According to these respondents,
most victims do not report for one or more of the following reasons: fear of retaliation from
their abusers (76 percent); financial or emotional dependence on their abusers; fear of the
police and legal system (44 percent); shame and embarrassment (23 percent); and lack of
information about alternatives, resources, services or places to go (13 percent).?’

Service providers were also asked to identify the frequency with which the victims
utilized the civil and/or criminal courts to obtain relief from the vio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>