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DEDICATION

To our family, friends and colleagues who supported our efforts during
the past thirty months so that we could devote our time to the work of the Task
Force;

To citizens everywhere who participate in the struggle for human dignity
and equality manifesting fair treatment of all persons in our great American
democratic society, and particularly in our courts;

To all persons who believe in justice, fairness and recognition of racial,
ethnic and cultural diversity as an ideal in our society;

We dedicate this report and commend for somber reflection the postic
words of Harvard Law School Professor Derrick A. Bell, Jr. {written in 1268 to
commemorate a dramatic gesture for human rights by African American athletes
at the Summer Olympics in Mexico):

The dramatic finale of an
Extraordinary achievement
Performed for a nation which

Had there been a choice

Would have chosen others, and

if given a chance

Will accept the achievement

And neglect the achievers.

Here, with simple gesture, they
Symbolize a people whose patience
With exploitation wili expire with
The dignity and certainty

With which it has been endured , . .
Too long.

Members and Staff of the
Washington State Minority and Justice Task Force






FOREWORD

During the past thity months, the legislatively-mandated Washington State
Minority and Justice Task Force has conducted research and provided awareness training.

Our Task Force has been in the forefront. We conducted the first
comprehensive bar survey to identify the number of minority attorneys in Washington State, as
well as their occupational characteristics. The Task Force conducted the first courtwide
cuftural awareness education program designed for all court staff and other professionals who
work in the judicial system. Our educational efforts have been recognized by the National
Judicial College and the National Center for State Courts. The Task Force has also
participated in the National Consortium of Task Forces and Commissions on Racial and Ethnic
Bias in the Courts (consisting of comparable agencies in New York, New Jersey, Michigan,
Massachusetts, Florida and the District of Columbia) and has provided advice to comparable
task forces, commissions and advisory committees in other states.

As we conclude this thirty-month project with the release of the Task Force's
Final Report, | am pleased to report that the Task Force's initial efforts will be continusd by the
newly-created Supreme Court Minority and Justice Commission.

In concluding, | also wish to commend the Legislature, the Courts and all the
citizens of our state for their resolve and commitment to this undertaking. We must remain
committed to a state judicial system which accords fair and unbiased treatment to all its
citizens. Our democratic society can do no less.

I am personally deeply indebted to the members of our Task Force and our
technical support members for their intense dedication to achievement of our goals. if one
person can be singled out as absolutely vital to our mission, it is Ms. Désirée B. Leigh, our
Project Director, whose intelligence, sensttivity, integrity, experience, awareness, assertiveness
and positive communications skills eamed the respect of citizens everywhere who were
fortunate enough to meet her.

I must similarly express my personal appreciation to Ms. Denise Kilborn, Special
Assistant, for her extraordinary intelligence, competence, dedication and skills which resulted
in complete documentation, correspondence and preparation of formatted, edited and camera-
ready reports for our Task Force.

T2 By S

Charles Z. Smith
December 31, 1980 Chairperson
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DEFINITIONS

Minority as defined for the purpose of this report refers to African Americans
(Blacks); Asians and Pacific Islanders; Hispanics (Latinos); and Native Americans.
Any appropriate subgroups falling within these racial and ethnic categories are also
properly designated as "minorities” for the purpose of the Task Force's investigation.
It should also be noted that the term “people of color' also refers to “"minorities”.
Therefore, these terms, “minorities® and “people of color* may be used
interchangeably in this report.

Non-minority as defined for the purpose of this report refers to Caucasians or Whites.
These terms may be used interchangeably in this report.

Minority bias is defined as conscious or unconscious acts or decisions which may
or may not result in apparent disparate treatment. Minority bias may include racial,
ethnic, cultural and linguistic biases.



R




. WASHINGTON STATE
MINORITY AND JUSTICE TASK FORCE
'EXECUTIVE SUMMARY

The Washington State Mincrity and Justice Task Force, appointed by the Chief
Justice of the Supreme Court in 1988, was established by the State Legislature to study the
treatment of minorities in the state court system, to recommend reforms and to provide an
education program for the judiciary.

The scope and magnitude of the legislative mandate was not fully realized until the
Task Force held public forums around the state in late 1988. The testimony heard at the
public forums suggest that many minorities in our state distrust the very institution established
to protect their rights as citizens—the courts. It therefore became incumbent upon this Task
Force to review the problems and issues brought to our attention at these forums. For
instance, speakers commented on the low representation of minorities as judges and court
employees; the poor quality of court interpreters for non-English speaking citizens; the
underrepresentation of minorities on the existing jury source list; and the apparent need for
cuitural awareness training for all court officials and court employees.

Subsequent to the public forums and despite the Task Force's limited fundingT, it
conducted ten empirical studies and sponsored seven introductory cuftural awareness
seminars. Some of the Task Force's conclusions and recommendations are summarized in the
following sections,

SELECTED CONCLUSIONS
> Minorities believe that bias pervades the entire legal system in general and hence,

they do not trust the court system to resolve their dispites or administer justice
even-handedly.

> There is a perception that minorities are underrepresented, if represented at all, on
most juries.
- In general, a study of landlord-tenant cases that went to trial did not show significant

differences in minority and non-minority case outcomes. However, those cases that
did not go to trial showed differences in the manner in which those cases were
resolved.

'Between 1987 and 1990, the Legislature allocated $317,000.00 for the Minority and
Justice Task Force to conduct its empirical studies, to provide cuitural awareness seminars for
the judiciary and to cover general operating costs.



A sample of asbestos cases showed that minorities received lower average
settlement amounts than non-minorities. :

Based on responses to questionnaires sent to prosecutors and public defenders, it
was conciuded that systemic institutionalized bias may negatively impact those who
lack financial resources, many of whom are minorities.

A sample of out-of-custody and in-custody defendants showed that minorities are
more likely to be held in custody following conviction and prior to sentencing.

The fact that minorities tend to be government attorneys and are less likely to hold
positions in law firms is a concern. The Task Force’s findings show that minorities’
apparent levels of educational attainment are, on the average, equivalent to or higher
than those of non-minority bar members.

In 1988, the percentage of minorities on the bench (about 4%) was slightly less than
the percentage of minority lawyers (5%). In 1988, the percentage of minorities on
the bench (about 4%) was substantially less than the estimated percentage of
minorities in the general population {(about 11%).

As of November 1980, most minority judges in this state served on the bench in
Seattie and King County.

To the extent that minorities are represented in nonjudicial court positions, they were
concentrated in office/clerical categories, according to data collected by the Task
Force in June 1989.

Some courts may have equal employment opportunity statements. But, few courts
have implemented comprehensive programs designed to increase minority
representation through specific policies and procedures, despite the widespread
problem of minority underrepresentation.

Jurisdictional issues continue to be a concern of tribal and state courts, particularly

with respect to child custody cases and the appropriate application ot the indian
Child Welfare Act.
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SEI ECTED RECOMMENDATIONS
> Funding for the Supreme Court Minority and Justice Commission.

The Task Force recommends that the State Legislature appropriate funds for the
Supreme Court Minority and Justice Commission for the purpose of (a) conducting
additional research as recommended by the Minority and Justice Task Force; (b)
overseeing implementation of the Task Force's recommendations; {c) developing
ongoing awareness training for judges, other legal professionals and court staff; (d)
recommending measures to prevent possible bias in the state court system; and (e)
retaining the necessary staff to carry out the work of the Commission,

> Development of a Workforce Diversity Program for the Court System.2

The Task Force recommends that the State Legislature immediately fund a Workiorce
Diversity Program for the court system designed to increase the number of minority
employees in the court system. Specifically, the program would set forth the
minimum elements that the courts would adopt for improving minority representation
among nonjudicial court employees, with additional program elements for those
courts with unusual or unique problems.

> Legislatioh to Conduct an Implementation Plan to Enlarge the Jury Source List.

The Task Force recommends that the State Legislature pass Second Substitute
Senate Bill 5953 (25SB 5953) in the 1991 legisiative session. The bill provides for
an implementation plan to expand the jury source list to include licensed vehicle
drivers and state identicard holders. Currently, the lists of jurors are drawn from the
registered voter rolls.

> Establishment of a Community Law Education Program.
Based on testimony heard at the 1988 public forums, the Task Force recommends

funding from the State Legislature to conduct a series of law-related community
seminars, which would include a minority outreach component.

2p Workforce Diversity Program would be a program specifically designed to address the
underrepresentation of minorities in the nonjudicial workforce of the court system. i can be
described as follows: "The Washington State Court System will establish specific policies and
procedures for annual reporting in order to identify job categories where minorities are
underrepresented; will recruit, hire, and retain qualified minorities in order to eliminate existing
underrepresentation in specific occupational categories and locations; and will provide an
ongoing commitment to the goal of a racial and ethnically diverse nonjudicial workforcse.”

i



Continued Awareness Training and Education.

The Task Force recommends that the State Legislature appropriate funds for
continuation of the introductory cultural awareness seminars developed by the Task
Force in 1990 and the development of intermediate and advanced seminars.
Seminars would include substantive areas of the law and topics on institutional
biases.

Brochures and Seminars on the Judicial Selection Process.

The Task Force recommends that the Legislature appropriate funds to the Minority
and Justice Commission to coordinate the publication of brochures and the
organization of seminars to inform potential or interested judicial aspirants about the
judicial selection process and other relevant issues. This program would also
encourage participation of minority attorneys and the minority community.

Publication of Information on Bar Membership.

The Task Force recommends that the Washington State Bar Association collect and
publish on an annual basis information concerning the composition of its minority
and non-minority membership.

Increase the Number of Minority Law School Students.

In view of the small percentage of minority attorneys in this state, law schoois in the
state must be encouraged to continue their efforts to recruit more minority students.

Measures to Encourage Cooperative Approaches Between Tribal and State Courts.

The Task Force recommends that the Supreme Court and the Office of the
Administrator for the Courts develop measures to assist all state courts in improving
cooperation and communication between the tribal and state court systems,
especially on matters involving child custody.
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OVERVIEW

SECTION I: BACKGROUND OF THE TASK FORCE

The legisiatively-mandated Washington State Minority and Justice Task Force,
which comes under the auspices of the State Supreme Court, has been authorized to study
the treatment of minorities as litigants, attorneys, judges and court personnel. During the past
thirty months, the Minority and Justice Task Force held public forums and conducted several
. empirical studies which included: the first comprehensive bar survey to identify the differences
between minority and non-minority attorneys in Washington; and the first courtwide
demographic study to identify the minority and non-minority composition of the state’s court
personnel. With logistical support from the Office of the Administrator for the Courts and
additional funding from the Board for Trial Court Education, the Task Force presented several
cultural awareness seminars to judges, attorneys and nonjudicial court personnel.

Section | highlights the work and progress of the Task Force and discusses its
general purpose and goals.






CHAPTER ONE

THE WASHINGTON STATE MINORITY AND JUSTICE TASK FORCE:
TS PURPOSE, STRUCTURE, GENERAL SCOPE, FUNDING, AND SUPPORT

PURPOSE

Pursuant to legislation enacted by the 1987 State Legislature, the Washington
State Minority and Justice Task Force ("Task Force") was established by the Supreme Court
in 1988. The general intent of the enacting legislation is to initiate measures to prevent
minority bias in the state courts.] More specifically, the law calls for (a) a study of the status
of minorities as litigants, lawyers, judges, and court employees; (b) recommendations for
implementing reform; and (c) providing attitude awareness training for judges and legal
protfessionals.

The Task Force's legislative mandate is an ambitious one given that the prevention
of bias requires identification and recognition of its various manifestations which may be ovet,
subtle or totally unconsclous acts or decisions. Moreover, such acts or decisions may go
unrecognized by many persons who are part of a complex legal institution. They may also
be perpetuated by a court’s institutiona! policies and procedures, thus making the task of
identification or recognition a formidable one. An additional concern is being able to address
the perceptions of bias and the appearance of unfaimess which many minorities hold about
the very Institution established to protect thelr rights as citizens—the courts. Therefore, the Task
Force's purpose may be stated simply in its legisiative mandate. Yet, its arduous task is to
recognize or identify bias as it is perceived by some and manifested by others; and to
~ recommend realistic reforms to correct existing bias and to prevent possible biased treatment
in the future. In the final analysis, the Task Force's main purpose is to improve upon our
system of administering justice to all of our citizens.

For the purposes of this report, minority bias (for example, racial, ethnic, cultural, and
linguistic) is defined as conscious or unconscious acts or decisions which adversely impact
minorities and which may or may not result in apparent disparate treatment.

®Laws of 1987, 1st Ex. Session, ch. 7, section 110(3)(a)-(c), p. 2673.



GENERAL MEMBERSHIP AND SCOPE OF THE TASK FORCE

Washington State Supreme Court Justice Charles Z. Smith serves as Chairperson
of the Minority and Justice Task Force. The other twenty appointed members and the sixteen
technical support members of the Task Force include private citizenssacademicians. lawyers,
judges, and other professionals who interact with the judicial system.” Task Force Members
serve on one of five Subcommittees. The Task Force's five main subcommittees are:

Subcommittee | The Perceptions and Treatment of Minority Litigants and Minority Lawyers
in the Washington Court System.

Subcommittee |l The Prosecution and Adjudication of Criminal Cases: Treatment of
Minority Defendants.

Subcommittee {ll The Adjudication of Civil Cases: Treatment of Minority Litigants.

Subcommittee IV The Underrepresentation and Treatment of Minority Judges, Minority Court
Officials, and Other Minority Court Employees.

Subcommittee V An Educational Program Designed to Increase Cultural Awareness and
to Prevent Minority Bias in the Courts.

In 1989, the Task Force added & Legislative Liaison Subcommittee to assist the Task Force
in developing a legislative agenda.

Considering its broad mandate and initial limited appropriation of only sixty-five
thousand dollars ($65,000.00),4 the Task Force confined its investigation to the following
“minority* groups: African American (Blacks); Asians and Pacific Islanders; Latinos (Hispanics);
and Native Americans. Any appropriate subgroups falling within these racial/ethnic categories
were properly designated as “minorities” for purposes of this Task Force's investigation.

in an effort to better understand the legal issues and other judicial matters of
concern to the minority community in Washington State, the Task Force held public forums
around the state in late 1988. The Task Force heard testimony from legal professionals and
members of the community, and welcomed written comments from the public.

The Task Force also conducted qualitative and quantitative research in an effort
to accumulate information and data from a variety of sources. Research activities included
classification of the testimony presented at the public forums, along with correspondence

34 list of the Task Force Members is provided on pages iv and v of this report.

4From April 1988 through June 1989, the Task Force’s limited appropriation of $65,000.00
was supplemented by the Office of the Administrator for the Courts which allocated
approximately thirty-thousand dollars ($30,000.00) for staff. -




received by the Task Force. This research project was designed to summarize the
perspectives and views of forum speakers and correspondents, thereby identifying some of the
key court-related issues of concern to the state’s minority community. After reviewing the
issues raised by public forum speakers and correspondents, the Task Force then solicited the
views of judges, lawyers, and court personnel. For this purpose, three similar surveys were
designed to obtain data on these groups’ perceptions and observations concerning the
treatment of minorities in the state court system.

At the public forums, testimony was also given about the poor representation of
minorities in the legal profession and as employees in the court system. Consequently, the
Task Force undertook two studies designed to collect demographic information on lawyers,
judicial officers, and court personnel. With the assistance of the Washington State Bar
Association, the Minority and Justice Task Force conducted a survey of the Bar's membership
as of December 1988. Based on responses from 6,348 Bar members, or forty-three percent
(43.0%) of the active Bar membership as of December 1988, the Task Force was able to
develop a profile of minority lawyers in Washington State. [t was the first bar survey of its type
to be conducted in Washington State and one of the fow surveys of its type in the nation. The
second demographic study was a court personnel survey. it was the first survey in Washington
State designed to examine the racial and ethnic composition of all court_personnel by job
categories. Out of a total of 250 courts, the survey obtained responses from 242 courts or a
86.8% response rate. This exceptionally high response rate was due in part to the diligence
of many court administrators, clerks and their staffs.

The Task Force's other research activities included: a review of prosecutors' and
public defenders’ guidelines and their perceptions of racial and ethnic bias; a comparable
study of community corrections officers; and two separate questionnaires developed to collect
data on selected landlord-tenant problems and settlement amounts awarded minorities in
asbestos cases.

In accordance with its legislative mandate, the Minority and Justice Task Force
provided awareness training for judges and other members of the state justice system. As
currently designed, the proposed cultural awareness education program is divided into three
phases to allow as many court personnel as possible to participate in the program. Phase |
and Phase |l have already been presented,

Phase | included a three-hour presentation on "Faimess in the Courts” by Justice
Juanita Kidd Stout, Pennsylvania Supreme Court (retired), and Justice Bruce McM. Wright, New
York Supreme Court. Phase [ also included an hour and one-half choice session on cultural
awareness. This session, presented by Dr. Edwin H. Nichols, introduced participants to cuttural
stereotyping and how it perpetuates cultural biases. Phase | was presented at the 1989 Fall
Judicial Conference, with a subsequent presentation by Dr. Nichols at the 1830 Conference.

Phase [l of the Task Force's education program was a two-day seminar offered
throughout the Spring and Summer of 1980. The seminar trainers conducted group
discussions on the state’s changing demographics and the value systems of various racial and
ethnic groups. Trainers and participants also shared strategies and ideas for improving



communication and working relationships with persons from different racial, ethnic, cultural, and
linguistic backgrounds. Group exercises were also designed to help participants develop skills
for increasing their level of cross-cultural competency.

The Task Force’s final activity is the publication of its research findings,
conclusions, and recommendations in its Final Report to the State Legislature, courts and
public.

The Task Force's work will be continued by a permanent Commission. On
October 4, 1990 the Supreme Court signed an order establishing a five-year renewable Minority
and Justice Commission. Commission Members will be appointed by the Chief Justice.

FUNDING AND SUPPORT

The State Legislation has allocated $317,000.00 to assist the Task Force in
carrying out its mandate since its creation in 1988. These funds have been allocated for the
research and program activities delineated earlier in this Chapter and for staff, which included
a full-time Project Director, a full-time Research Specialist, a part-time Content Specialist Advisor
for the cultural awareness education program, and several temporary research assistants.

The Task Force also received considerable support for its education program from
the state judiciary's Board for Trial Court Education. It set aside approximately $32,000.00 to
help defray travel and per diem costs of court employees who attended the two-day cuftural
awareness seminar (Phase Il). The Trust and Endowment Committee of the Superior Court
Judges' Association also awarded the Task Force a $2,500.00 grant to defray costs associated
with the judicial and court personnel surveys.

The Supreme Court provided the Task Force with an administrative assistant, who
worked with the Project Director in carrying out the daily operations of the Task Force. The
Office of the Administrator for the Courts provided additional clerical and administrative support
for many of the research projects, in addition to the assistance of an Education Specialist who
provided logistical support to the cultural awareness education program.

Significant contributions of time and expertise were given by numerous voiunteers
who are acknowledged on pages viil through x. '
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OVERVIEW

SECTION lI: CONCLUSIONS, FINDINGS, AND RECOMMENDATIONS

First, this section summarizes the findings and conclusions set forth in Chapters
Four through Thirteen. Second, the section provides a summary of the various Task Force
recommendations. In general, the recommendations have been directed at specific institutions
or organizations for consideration and action. Some of the recommendations are: funding for
the Supreme Court Minority and Justice Commission; the immediate development and
implementation of a Workforce Diversity Program designed to increase the low representation
of minorities among nonjudicial court staff; enactment of legislation to enlarge the jury source
list, establishment of a community law education program; seminars on the judicial selection
process; continued cuttural awareness training and education for the judiciary; passage of the
proposed Minority Criminal Justice Education Act; and funding for additional research.






CHAPTER TWO

CONCLUSIONS AND FINDINGS

INTRODUCTION

The conclusions of the Task Force are summarized in this chapter and are based
on qualitative and quantitative research and studies conducted by several researchers. The
conclusions focus on five broad areas of concemn. Those areas are:

L The perceptions about the treatment of minority litigants in the
Washington court system;

° The treatment of minority litigants in civil and criminal matters;

. The number and unciemapreasentaﬂon'I of minorities as lawyers and
judges;

e The number and undearrepresentaa\tion1 of minorities as nonjudiclal court

employees; and

. The education and training of legal professionats and court staff regarding
the existence of bias in the court system.

1Rapresentation may be defined in terms of the simple proportion of a specific group
compared to their proportion in the general population. An alternative dsfinition views
representation in terms of a group's relative socioeconomic standing compared with another

group.



GENERAL PERCEPTIONS ABOUT THE
TREATMENT OF MINCRITY LITIGANTS

Many minorities, some lawyers and a few judges hold similar perceptions about
the treatment of minority litigants. These general perceptions, however, are not necessarily
shared by all persons working in the courts. The Task Force lists below the more significant
and disturbing perceptions held by minorities, some lawyers and a few judges:

1. Minorities believe that bias pervades the entire legal system in general
and hence they do not trust the court system 1o resolve their disputes or administer justice
even-handedly.

2. There is a perception that in criminal proceedings, minorities receive
disparate treatment and harsher sentences despite the guidelfines set out in the Sentencing
Reform Act (especially with regard to the first offender waiver and the exceptional sentence
provisions).

3. There is a perception that a lack of uniformity exists in prosecutorial
decision-making regarding criminal cases invoiving minority persons.

4, Minorities believe that some law enforcement officials tend to treat minority
persons with disrespect and engage in offensive behavior toward minority persons.

5. Those working in the judicial system believe that the quality of justice
delivered to minority litigants who require the services of an interpreter for legal proceedings
are adversely impacted by the unavailability of a sufficient number of competent and trained
interpreters in the court system.

6. Those minorities who must rely on public defender organizations perceive
themselves to be disadvantaged because those agencies remain understaffed, poorly funded,
and lack sufficient available resources.

7. There is a perception that minorities are underrepresented, if represented
at all, on most juries.

8. There is a perception that some judges, lawyers, other officers of the
court, and court staff have made offensive remarks and have demonstrated other biased
attitudes toward minorities appearing in court.

9. Minorities perceive that they do not have access 1o rehabilitation
programs as readily as non-minority defendants.

2The need for foreign language interpreting is significantly similar to the need for sign
language interpreting. Also, there are comparable concems with respect to the quality of
justice provided to the hearing-impaired ltigant.
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10. There is a perception that the criminal justice system provides inadequate
protection, access, support, and services to minority victims of crime.

THE TREATMENT OF MINORITY LITIGANTS IN
CIVIL AND CRIMINAL MATTERS

A summary of the conclusions follow.
Civil Matters

1. In general, a study of landlord-tenant cases that went to trial did not show
significant differences in the minority and non-minority case outcomes. However, those cases
that did not go to trial showed differences in the manner in which those cases were resolved.
The study also showed a disproportionately high number of minorities involved in landlord-
tenant disputes.

2. In a study of asbestos cases, the case data showed that minorities
received lower average settlement amounts than non-minorities. Although this limited study can
not be applied to all personal injury cases, it does mean that other personal injury cases may
need to be examined to determine If similar results are occurring.

Criminal Matters

1. A majority of county prosecutors and public defenders in Washington
State agree that people who have fewer economic resources are disadvantaged in the criminal
justice system. For instance, they are less able to make bail and to afford alternatives to
incarceration.

2 Based on responses to questionnaires sent to prosecutors and public
defenders, it was concluded that systemic institutionalized bias may negatively impact those
who lack financial resources, many of whom are minorities. In addition, the existence of bias
in the criminal justice system may infrequently be the result of racial and ethnic bias on the
part of individual actors.

3. The majority of county prosecutors do not appear to have specific
procedures for filing criminal charges.

4. A sample of out-of-custody and in-custody defendants showed that
minorities are more likely to be held in custody following conviction and prior to sentencing.
Consequently, minority defendants are less likely to give positive assistance in the pre-
sentence investigation.
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5. Language and cultural barriers between community corrections officers
and minorities may adversely impact the ability of community corrections officers to do
adequate presentence investigations, particularly In cases involving non-English speaking
minority offenders.

THE NUMBER AND UNDERREPRESENTATION OF
MINORITIES AS LAWYERS AND JUDGES

Lawyers

Conclusions about the number and representation of minority lawyers and their
troatment is based on the results of the bar survey conducted ig December 1988 and released
in a February 1990 report prepared by Dr. George S. Bridges.

1. Asians, Blacks (African Americans), Latinos (Hispanics), Native Americans,
and other minorities made up approximately five percent (5%) of the total sample of 6,348
lawyers. Thus, we estimate that minorities make up about 5% of the bar membership.

2. The targe majority of lawyers surveyed worked in private practice, either
in law firms or as sole practitioners.

3. Nearly one-fourth of all lawyers reported gross annual incomes in excess
of $75,000.

4. Non-minority lawyers were more likely than minority lawyers 1o work in

private practice and earn in excess of $75,000 annually.
5. Minority lawyers were more likely to work as government agency lawyers.

6. More lawyers in the sample received their legal training at the University
of Washington Law School than at any other faw school. A higher proportion of minorities
than non-minorities attended out-of-state ranked law schools? (with the exception of Native
American lawyers),

3George S. Bridges, Ph.D., is a Professor of Sociolegy at the University of Washington in
Seattle, Washington.

“There are many rankings of graduate degree programs at major universities. Two
commonly cited rankings of law schools were considered for this analysis. These included the
rankings in Jack Gourman, The Gourman Report: A Rating of Graduate and Professional
Programs in American and International Universities, Northridge, California: National Education
Standards Press, 1989; and Scott Van Alstyne, "Ranking the Law Schoois: The Reality of
llusion?,” American Bar Foundation Research Joumnal, No. 3 (1982): pp. 649-684.

12




7. Across most Washington counties, the proportion of minority lawyers was
substantially lower than the percentage of minorities in the general population. In some rural
counties, differences between the concentration of minorities in the general population and in
the Bar were pronounced.

8. Racial and ethnic differences in incomes were associated with differences
between non-minority and minority lawyers in terms of relative years of experience and types
of practice. Few minority lawyers had the years of experience or positions in law firms which
typically command the highest incomes.

9. The fact that minorities are less likely to hold positions in law firms is a
concern because their apparent levels of educational attainment are, on the average, equivalent
to_or higher than those of non-minorities.

Judges

Conclusions about the number and underrepresentation of minorities as judges
is based on the demographic survey conducted by the Task Force and research conducted
by Dr. Charles H. Sheldon.”

1. As of April 1980, of the 371 judges in the state of Washington (Supreme
Court, Court of Appeals, Superior Courts, District Courts, Municipal Courts), 16 (4.3%) were
identified as racial and ethnic minorities.

2. in 1988, the percentage of minorities on the bench (about 4%) was
slightly less than the percentage of minority lawyers (5%). In 1988, the percentage of minorities
on the bench (about 4%) was substantially less than the percentage of minorities in the general
population (about 11%).

3. A formal judicial screening process exists in King County and for the state
appellate courts. However, some aspects of the judicial screening process may need revision.
In some counties. For instance, the perpetuation of an informal system in the selection of
prospective candidates may be an impediment to minority judicial aspirants. Also, while
appointing authorities may need to have a thorough process of review, they may also need to
ensure that the selection process remains open and competitive.

4, With the exception of a minority person serving on the Washington State
Supreme Court and a minority person as a Pierce County Superior Court Judge, all minority
judges serve on courts in Seattle and King County.

SCharles H. Sheldon, Ph.D,, is a Professor of Political Science at Washington State
University in Puliman, Washington.
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THE NUMBER AND UNDERREPRESENTATION OF MINORITIES
AS NONJUDICIAL COURT EMPLOYEES

Conclusions regarding the representation of nonjudicial court employees are
based on the demographic survey conducted by the Task Force in June 1989 and the study
conducted by Joann Francis of the Washington Consulting Group. The conclusions are:

1. To the extent that minorities are represented in nonjudicial court positions,
they were concentrated in office/clerical categories.

2. Administrator® is one nonjudicial job category where minorities were
grossly underrepresented. According to a sampling of 21 counties, 11 counties showed that
minorities were underrepresented in this position in comparison to their availability in the county
workforce,

3. Some courts may have equal employment opportunity statements. Few
courts have implemented comprehensive programs designed to increase minority representation
through specific policies and procedures, despite the widespread problem of minority
underrepresentation.

4. Although many courts indicate that they have an affirmative action policy
or adhere to general county policies, it has not resulted in addressing the state court system's
problems with respect to minority employment.

. EDUCATION FOR LEGAL PROFESSIONALS AND COURT STAFF

1. There is a need for ongoing cultural awareness education as an effective
means of dealing with individual biases and educating legal professionals and court staff about
existing institutional biases.

2 The initial efforts at providing cultural awareness seminars met most of
the general parameters proposed by the Task Force. The seminars were well attended by
legal professionals, court staff and other criminal justice personnel.

SAdministrator includes occupations in which employees set broad policies, exercise overall
responsibility for execution of these operations, or provide specialized consultation on a
regional, district or area basis.

70n October 4, 1990, the Washington State Supreme Court adopted an *Equal Opportunity
Program" which sets forth the Supreme Court's general policies for providing equal employment
opportunities to persons from “protected groups.* This general policy applies to the
departments under the direction of the Supreme Court and does not apply to other state and
local courts. Please refer to Appendix K for the text.
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CHAPTER THREE

RECOMMENDATIONS

This chapter of the report sets forth the various recommendations of the Task
Force. In general, recommendations have been directed at specific institutions or organizations
for consideration and action.

FOR THE LEGISLATURE:
1. Funding for the Supreme Court Minority and Justice Commission.

The Task Force recommends that the State Legislature appropriate funds for the
Supreme Court Minority and Justice Commission for the purpose of (a) conducting additional
research as recommended by the Minority and Justice Task Force (see page 21); (b)
overseelng implementation of the Task Force's recommendations; (¢) developing ongoing
awareness training for judges, other fegal professionals and court staff; (d} recommending
measures to prevent possible bias in the state court system; and {e) retaining the necessary
staff to carry out the work of the Commission.

P

Development of a Workforce Diversity Program for the Court System.1

The Task Force recommends that the State Legislature immediately fund a
' Workforce Diversity Program for the court system designed to increase the number of minority

1A Workforce Diversity Program would be a program specifically designed to address the
underrepresentation of minorities in the nonjudicial workforce of the court system. it can be
described as follows: "The Washington State Court System will establish specific policies and
procedures for annual reporting in order to identify job categories where minorities are
underrepresented; will recruit, hire, and retain qualified minorities in order to eliminate existing
underrepresentation in specific occupational categories and locations; and will provide an
ongoing commitment to the goal of a racial and ethnically diverse nonjudicial workforce.”
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employees in the court system. Specifically, the program would set forth the minimum
elements that the courts would adopt for improving minority representation among nonjudicial
court employees, with additional program elements for those courts with unusual or unique
problems.

3. Legislation to Conduct an Implementation Pian to Enlarge the Jury Source List2

The Task Force recommends that the State Legislature pass Second Substitute
Senate Bill 5953 (2SSB 5953) in the 1991 legislative session. The bill would provide for an
implementation plan to expand jury source fists to include licensed vehicle drivers and state
identicard holders. Currently, the lists of jurors are drawn from the lists of registered voters.

4, Establishment of a Community Law Education Program.

Based on testimony heard at the 1988 public forums, the Task Force recommends
funding from the State Legislature to conduct a series of law-related community seminars,
which would include a minority outreach component. In 1990, the Asian Bar Association of
Washington (ABAW) conducted a series of seminars to help Seattle residents in the Asian
community better understand the legal system. Given the success of this program, it is
envisioned that similar seminars could be co-sponsored by the Supreme Court Minority and
Justice Commission, minority bar associations, and other law-related groups for all state
residents, particularly minority citizens.

5. Brochures and Seminars on the Judicial Selection Process.

The Task Force recommends that the State Legislature appropriate funds for the
Minority and Justice Commission to develop brochures and to organize seminars to inform
potential or interested judicial aspirants about the judicial selection process, the laws and
practices concerning fundraising, dictates of the Code of Judicial Conduct, and campaign
organization and strategies. This program would inciude a minority outreach component to
ensure that potential minority candidates and the minority public are encouraged to participate.

6. Continued Awareness Training and Education.

The Task Force recommends that the State Legislature appropriate funds for
continuation of the introductory cultural awareness seminars developed by the Task Force in
1990 and the development of intermediate and advanced seminars. Seminars would include
substantive areas of the law and topics on institutional biases.

2Concemn has been expressed that persons on the Department of Licensing list would not
be qualified jurors, espacially with respect to citizenship. It is noted that U.S. citizenship is not
confirmed under the existing jury system until after a questionnaire is received from a
prospective juror and again during voir dire examination at the beginning of trial before the
juror is qualified to serve.
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7. Passage of the Proposed Minority Criminal Justice Education Act®

The Task Force recommends that the State Legislature pass the Proposed Minority
Criminal Justice Education Act in the 1991 legislative session. The legislation wouid establish
a conditional scholarship program designed to encourage minorities to serve as prosecutors,
public defenders and law enforcement officials in Washington State. The program would cover
a student’s tuition and fees, if the student agrees to serve a certain number of years as a
prosecutor, public defender or a law enforcement official. Similar programs for other
professionals, especially teachers and public health officials, have been implemented in this
state.

8. Establishment of a Conditional Scholarship Program for Legal Aid Lawyers.

The Task Force recommends that the State Legislature pass legislation
establishing a conditional scholarship program to encourage minorities to serve as legal aid
lawyers. The program would cover a student’s tuition and fees if the student agrees to serve
a certain number of years as a legal aid lawyer.

FOR THE COURTS:

1. Adoption of the Task Force's Proposed Equal Employment Opportunity Mission
Statement 4

In view of the fact that a courtwide Workforce Diversity Program may require years
to develop and fully implement, the Task Force recommends that all courts consider immediate
adoption and implementation of the Task Force's proposed equal employment opportunity
mission statement. This would be a first step in correcting the low number of minority court
employees.

2 Adoption of a Workforce Diversity Program.
Given the underrepresentation of minorities as nonjudicial court employees, the

Task Force recommends that the courts immediately commence development of a Workforce
Diversity Program. (Refer to page 15 for additional information.)

3The proposed Minority Criminal Justice Education Act Is the product of an ad hoc
Minority Criminal Justice Working Group which includes: Pierce County Prosecutor's Office;
HECB-Minority Affairs; Office of indian Affairs; Commission on Hispanic Affairs; Commission on
Asian American Affairs; Commission on African American Affairs; and Minority and Justice Task
Force. :

4ploase refer to Appendix B for the full text of the Task Force's proposed Equal
Employment Opportunity Mission Statement.
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3. Legislation to Conduct an Impiementation Plan to Enlarge the Jury Source List

The Task Force recommends that the courts support Second Substitute Senate
Bill 5953 (2SSB 5953) in the 1991 legislative session. The bill provides for an implementation
plan to expand jury source lists to include licensed vehicle drivers and state identicard holders.
Currently, the lists of jurors are drawn from the registered voter rolis.

4, Continued Awareness Training and Education.

The Task Force recommends that issues invoiving racial and ethnic bias in the
court system be a permanent component of new judges’ seminars, as well as integrated
throughout the continuing education curricula provided to judges and court staff.

5. increase the Number of Minorities Hired as Bailifts, Law Clerks, Magistrates, and
Commissicners at all Levels of the Judiciary.

The Task Force recommends that all presiding judges carefully review their
evaluation and selection policies and procedures and develop personnel policies and
procedures designed to improve the number of minority bailiffs, law clerks, magistrates, and
commissioners.

6. Measures to Encourage Cooperative Approaches Between Tribal and State Courts.

The Task Force recommends that the Supreme Court and the Office of the
Administrator for the Courts develop measures to assist all state courts in improving
cooperation and communication between the tribal and state court systems, especially on
matters involving child custody.

The Task Force also recommends that interested tribal court judges be integrated
into membership of the appropriate judiclal associations. The same cooperative effort should
be considered by other relevant court management associations (e.g., Superior Court
Administrators).

7. Conduct Educational Programs for Court Interpreters.

The Task Force recommends that the Office of the Administrator for the Courts
provide fur.ds for the Court Interpreters Advisory Committee to conduct continuing educationat
programs for court interpreters.

8. Development of a Complaint Referral Process or Procedure.

Given the number of complaints received at the public forums and throughout the
Task Force's existence, the Task Force recommends development of a procedure for
processing such complaints, perhaps through appointment of an ombudsman. The Task
Force also recommends that any proposed procedure be reviewed by the Minority and Justice
Commission for its advice and recommendations.
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9. Support for the Proposed Minority Criminal Justice Education Act.

The Task Force recommends that the Office of the Administrator for the Courts
support passage of the proposed Minority Criminal Justice Education Act. The bill would
establish a conditional scholarship program designed to encourage minorities to serve as
prosecutors, public defenders and law enforcement officials in Washington State. (Refer to
page 17 for additional information.)

10. Support for Establishment of a Conditional Scholarship Program for Minority Legal
Aid Lawyers.

The Task Force recommends that the Office of the Administrator for the Courts
support passage of legislation to establish a conditiona! scholarship program for minority legal
aid lawyers. (Refer to page 17 for additional information.)

11. Creation of a Task Force or Advisory Committee to Examine Issues Affecting
Persons with Disabilities and Their Access to the Courts.

The Task Force recommends that the Supreme Court create a task force or
advisory committee fo examine issues affecting persons with disabilities, their access to the
courts and their treatment.

12, Staffing for the Supreme Court Minority and Justice Commission.

The Task Force recommends that the Office of the Administrator for the Courts
provide sufficient staffing to the Minority and Justice Commission to carry out its duties and
proegrams. Such staffing should be selected in consultation with the Minority and Justice Task
Force or the newly-established Minority and Justice Commission.

13. Funding for the "Juvenile Disposition and Placement Study'.5

The Task Force recommends that the Board for Judicial Administration support
proposed legislation to appropriate funds to the Division of Juvenile Rehabilitation of the
Department of Social and Health Services for a study to analyze possible disparate treatment
of racial and ethnic juveniles in the juvenile justice system.

14. Continued Funding for the Indigent Defense Task Force.
Given the concerns raised by minorities who must rely on public defender

organizations, the Task Force recommends that the Office of the Administrator for the Courts
continue to fund the Indigent Defense Task Force.

SThe Juvenile Disposition and Placement Study is being proposed by the African American
Affairs Commission for the 1931 legislative session.
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FOR THE WASHINGTON STATE BAR ASSOCIATION AND OTHER BAR-RELATED
ASSOCIATIONS:

1. Publication of Information on Bar Membership.

The Task Force recommends that the Washington State Bar Association collect
and publish on an annual basis information concerning the composition of its minority and non-
minority membership.

2 Legislation to Conduct an impiementation Plan to Enlarge the Jury Source List.

The Task Force recommends that the Washington State Bar Association and other
bar-related associations support passage of legisiation to expand jury source lists (255B
5953). (Please refer to page 16 for additional information.)

3. Increase Minority Representation on Judicial Screening Committees.

The Task Force recommends that judicial screening committees continue to assure
adequate minority representation in their composition.

4. Judicial Screening Committees Should Screen for Cross-Cultural Awareness and
Sensitivity.

The Task Force recommends that judicial screening committees consider adopting
procedures to determine whether a judicial candidate has had cultural awareness training or
experience in understanding a culturally diverse community.

FOR THE LAW SCHOOLS:
1. increase the Number of Minority Law School Students.

In view of the small percentage of minority attomeys in this state, law schools In
the state must be encouraged to continue their efforts to recruit more minority students.

2 Increase Financial Assistance to Minority Law School Students.

The Task Force recommends increased private and public funding for law schools
to recruit and retain minority students.

3. Instruction on the Effects of Racial and Ethnic Bias.
The Task Force recommends that law schools include regular courses covering

the existence and effects of racial and ethnic bias in the courts, in the legal system and in the
profession.




FOR THE SUPREME COUHRT MINORITY AND JUSTICE COMMISSION:
1. Development of a Workforce Diversity Program for the Court System.

The Task Force recommends that the Supreme Court Minority and Justice
Commission assist in overseeing development of the Workforce Diversity Program described
in recommendation number two to the Legisiature and the courts. (Please refer to page 15
for additional information).

2 Adoption of the Task Force’s Equal Employment Opportunity Mission Statement.

The Task Force recommends that the Commission encourage the courts to adopt
and implement immediately the Task Force's Equal Employment Opportunity Mission Statement.

3. Brochures and Seminars on the Judicial Selection Process.

The Task Force recommends that the Minority and Justice Commission coordinate
publication of brochures and organization of seminars to inform potentia! or interested judiciai
aspirants about the judicial selection process and other relevant issues. (Please refer to page
16 for additional information.)

4, Continued Awareness Training and Education.

The Task Force recommends that the Minority and Justice Commission oversee
the development and implementation of all awareness training and education involving racial
and ethnic bias in the courts. The Commission’'s collective knowledge and expertise would
ensure that relevant programs and seminars would be presented to judges, other legal
professionals, and court staff.

5. Review of the Complaint Referral Process or Procedure.

The Task Force recommends that the Minority and Justice Commission provide
advice and recommendations on an appropriate procedure for processing complaints. (Please
refer to page 18 for additional information.)

6. Recommendations for Additional Research.

The Task Force recommends that the Minority and Justice Commission conduct
additional research, which would include:

a) a prosecutorial discretion pilot study to examine prosecutorial decision-
making and case outcomes involving minority defendants;

b) a bar survey to obtain additional information on the reasons that minority

lawyers typically receive less compensation than non-minority lawyers and have
limited access to law firms;
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¢) an update of court demographic survey to collect current statistical data
on the racial and ethnic identification of judges and court staff;

d) a trial court project to enhance information presented during educational
programs by studying the more subtle forms of bias (e.g., communicative styles,
body languagse); :

) a study of policies and procedures in the courts relating to utilization of
minorities as consultants, vendors, suppliers, and those under contract with the
courts; and

f) a study of court rules to determine whether they inherently resuit in
discrimination against minorities.

OTHER GENERAL RECOMMENDATIONS:

1.

2.

Additional Research,
The Task Force also recommends that the following research be undertaken:

a} a study to determine whether judges set higher bail for minorities
compared with non-minorities and if so, why;

b) a study to determine whether prosecutors recommend higher bail for
minorities compared with non-minorities and if so, why;

c) a study to determine whether persons who makes screening decisions
for amenability for release recommend disparate treatment for minerities and if so,
why;

d) a study to examine the quality of legal representation afforded minority
litigants, particularly in areas of Washington State where there are few or no
minority lawyers despite sizeable minority populations;

) a study to determine the feasibliiity of public financing of nonpartisan
judicial races; and

) a study of different types of personal injury cases to determine whether
minorities receive lower settlement amounts, given the conclusions of the asbestos
study which showed that minorities tended to receive lower average settlement.
Judicial Selection Process of Appointing Authorities.

Appointing authorities are encouraged to continue a judicial selection process

which will bring to their attention racial and ethnic minority persons who meet the criteria for

appointment.
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SECTION lll: PERCEPTIONS REGARDING THE TREATMENT OF MINORITIES

Early in its existence, the Task Force decided it was important to obtain
information on the perceptions minorities and non-minorities have about the treatment of
minorities in the state court system and in the judicial system. Consequently, the Task Force
held public forums around the state to gather information on these public perceptions.
Subsequent to the public forums, the Subcommittee on “The Perceptions and Treatment of
Minority Litigants and Minority Lawyers" conducted an opinion survey to solicit the views and
observations of lawyers, judges and court personnel regarding the treatment of minorities as
litigants, lawyers, judges and court personnel.

This section's chapters were prepared under the direction and guidance of
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Lawyers.
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CHAPTER FOUR

REVIEW OF 1988 PUBLIC FORUMS:
PUBLIC PERCEPTIONS

Prepared by
Julie R. Hunt, Ph.C.

INTRODUCTION

in 1988, the Task Force held five public forums around the state and heard
testimony from legal professionals and other members of the community. This chapter outlines
the ten issues most frequently mentioned by forum participants and correspondents, as well
as other issues which may have real or potential discriminatory impact on minorities involved
in the legal system. The selected views and opinions of those who came before the Task
Force reflect the growing concerns of the minority community in this state.

BACKGROUND

Five regional public forums were held during the fall of 1988 in the following
jocations: 1) Bellingham; 2) Seattle; 3) Spokane; 4) Pasco (Tri-Cities area); and 5} Sunnyside
(Yakima area). At these forums, a total of seventy-four {74) persons provided testimony
conceming minorities in the legal system. In addition, fifty-three (53) persons sent
correspondence to the Task Force, sixteen (16) of whom had spoken at one of the forums.

TThis chapter is adapted from 1888 Public Forums on Racial/Ethnic Bias in the State Court

System by Julie R. Hunt, Ph.C. The report was prepared for the Washington State Minority and
Justice Task Force and released in January 1990.




The information provided by the forum speakers and the correspondents is not
intended to be a comprehensive survey of the general opinion of Washington State citizens.
Rather, it is @ summary of their perspectives and views. The reader shouid also bear in mind
that the categorization of the speakers’ and comespondents’ remarks is subject to some
variation.

MAIN ISSUES DISCUSSED AT PUBLIC FORUMS AND BY CORRESPONDENTS

In general, the ten issues mentioned most frequently by forum speakers and
correspondents regarding the treatment of minorities in the courts were:

{.anguage Barriers and the Competence of Court Interpreters;
General Perception of Bias in the Legal System;

The Underrepresentation of Minarity Employees in the Legal System;
Perception that Minorities Receive Harsher Sentences and Treatment,
Underrepresentation of Minorities on Jury Pools and Jury Panels;
Complaints Against Law Enforcement;

Need for Cuitural Awareness Education Programs;

Courtroom Interaction Between Minorities and Non-minorities;
Representation of Minorities by Public Defenders; and

The Treatment of Minority Victims of Crime.

To highlight some of the specific concerns expressed by forum speakers and
correspondents, a few explanatory remarks about these issues follow.

2The classification scheme for coding the public forum remarks and information from the
correspondents was developed by the author in consultation with various Task Force Members.
All testimony or remarks from the public forums, except those of Task Force Members, were
classified and appear in the author's earlier publication, 1988 Public Forums on Racial/Ethnic

Bias in the State Court System,

With respect to the classification methodology, the same forum speaker or correspondent
may have raised an issue within a particular category more than once. It was then recorded
twice provided the issue was mentioned at different points in that person’s remarks. This was
done to indicate the importance of an issue. Also, if a speaker’s or correspondent’'s comments
provided ditferent perspectives on the same *main issue," then those comments were given
multiple credits under that *main issue,* but were coded under different sub-categories. For
example, the same speaker/correspondent may have mentioned the need for sign language
interpreters and also noted the poor quality of courtroom interpreting in general. Both remarks
fall under the main issue of “Language Barriers/Court Interpreters®, but are coded separately
under different sub-category headings. This accounts for the difference in the number of
citations and the number of forum speakers/correspondents within any one area.



Lanquage Barriers/Court interpreters

A total of thirty-six (36) persons either provided testimony at the public forums
or wrote to the Task Force expressing their concerns about language barriers and the
avaitability of court interpreters. Among the thirty-six {36) persons, sighty-one (81) remarks
were coded, ranging from a general concern about the lack of interpreters available in the legal
system to the poor quality of translation by some interpreters. Several recommendations were
made not only to increase the number and proficiency level of courtroom interpreters, but also
to educate interpreters about the legal system, Other noteworthy suggestions were to require
certification of all interpreters and to provide interpreters throughout the system, such as in
small claims court and in alcohol and drug rehabilitation programs.

General Perception of Bias in the Legal System

Twenty-eight (28) forum speakers/correspondents provided thirty-one (31) remarks
expressing the view that bias against minorities pervades the legal system in general.¥ For
example, one attorney from the Yakima area stated, "As 1 get involved more and more in the
criminal system or civil system . . . there is a clear message to me, and your question from this
body, is there discrimination? The answer is a simple yes. . . . Just look around you, open
your eyes and you will see it. There is discrimination throughout the entire process."” This
perception, in conjunction with the lack of minority employees in the system, is seen as
contributing to the distrust and suspicion with which minorities view the court system.

Underrepresentation of Minority Employees in the Legal System

Another issue frequently mentioned was the underrepresentation of minority
employees in the legal system, including the judiciary and court staff. A total of twenty-six (26)
forum speakers/correspondents mentioned this problem, for a total of fifty-three (53) remarks.
Several speakers mentioned that this underrepresentation suggests unfairness within the court
system and perpetuates the distrust which minorities have of the legal system. Active
recruitment of minorities was therefore recommended by some forum participants.

Perception that Minorities Receive Harsher Sentences and Treatment

A number of citations referred to the perception that in some instances minorities
receive harsher sentences for the same crime than do non-minorities. Nineteen (18) persons

3in a 1988 opinion survey conducted by GMA Research of Bellevue, Washington, only 49%
of the respondents stated that minorities and non-minorities are treated with equal faimess, with
31% of the respondents indicating that they are not treated equally and 14% remaining neutral.
See Draft Report on_ the Washington State Judicial Survey (Bellevue, Washington: GMA
Research Corporation, May 1988), p. 81,

4 julie R. Hunt, 1988 Public Forums on Racial/Ethnic Bias in the State Court System
(Olympia: Washington State Minority and Justice Task Force, Office of the Administrator for

the Courts, January 1890), p. 33.




provided twenty-eight (28) remarks, many citing other research studies and statistics to support
this contention. Several remarks concemned the application of sentencing guidelines under the
Sentencing Reform Act.

Underrepresentation of Minorities on_Jury Pools and Jury Panels

The Task Force also received a total of twenty-seven (27) remarks from eighteen
(18) persons regarding the low representation of minorities on juries. In fact, some attorneys
and judges voiced their concemn that most juries in Washington State are either all-white or
predominately”white. This may be due in part to inadequate representation of minorities on
the jury pool source list. To address the problem, one Seattie attorney recommended that
current jury pools be expanded to incorporate the Department of Licensing listings, which
include Washington State drivers and halders of state identification cards.

Complaints Against Law Enforcement

Eighteen (18) forum speakers/correspondents made a total of twenty (20) remarks
concerning the treatment of minorities by law enforcement officials. Several persons indicated
that some police officers, particularly traffic officers, appear to harass individuals on the basis
of their minority status alone. A few speakers also mentioned raciat slurs, physical abuse, and
other inappropriate behavior being directed at minority persons by law enforcement officers.

One attorney from the Bellingham area shared her observations with the Task
Force. She noted that:

» | used to live on the road that was the direct access to the
reservation, and the police used to sit there, and it was called fishing
in the barrel. Basically, the police were under the assumption that
if they sat there long enough, they were going to find somebody with
a cracked windshield, with a cracked tailight, and if you pulled
enough people over, they were likely not to have a license or have
a warrant out for their amest, and the thought was that was just one
useful way to spend their time. | don't think you would find people
on the local law enforcement who deny that that was practiced, and
if you sat in our courts for any period of ime, | think that you would
have to agree that that is just absolutely true, that somebody of color
driving in this town with the most minor sort of imperfection in their
vehicle is mostly likely to be pulled over by law enforcement,
whereby, | have got a nick in my windshield, | could probably drive
until the end of time without being pulled over to discuss that matter
with the local police.

Sibid, p. 28. -
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Need for Cultural Awareness Education Programs

Testimony was repeatedly given on the critical need for a comprehensive
multicuttural education program for all persons employed in the legal system. The fifteen (15)
forum speakers/correspondents provided ninetesn (19) remarks addressing the need for this
type of program. One recommendation included a mandatory education program at all levels
of the legal system and the courts in order to increase the cuftural awareness of judges,
attorneys and other professionals.

~Courtroom Interaction Between Minorities and Non-Minorities

The Task Force also received a total of sixteen (16} comments from thirteen (13)
forum speakers/correspondents regarding biased behavior or offensive remarks by some
judges, attorneys and court employees during court proceedings involving minorities. While
some of these acts may be classified as overt discrimination, others appear to be more subtle
or unconscious. For instance, one correspondent described "an experience in court in which
the judge made inappropriate comments about a group of Hispanic men in the courtroom.
When her case came up, she mentioned to the judge that she felt his comments were
inappropriate. She later found out that the judge had recommended the stiffest fine possible
for her offense.”

Representation of Minorities by Public Defenders

Twelve (12) forum speakers and correspondents noted that the majority of
minority defendants are represented by public defenders. It was reported that less than
adequate representation may occur because public defender agencies are frequently
overworked and understaffed.

The Treatment of Minority Victims of Crime

Nine (9) forum speakers/correspondents expressed their concern that minority
victims can be treated unfairly during the investigation, plea bargaining or sentencing stage.
To some, it appeared that little emphasis was placed on the welfare of the minority victim,
especially when the defendant was another minority.

OTHER ISSUES OF SIGNIFICANCE TO MINORITIES
In addition to the recurring problems and issues already identified in the previous
section, a few forum speakers and correspondents identified other specific or persistent

problems faced by minorities in the legal system. These issues are briefly outlined below:

* Minorities are often systematically discriminated against by being denied
the first offender waiver in criminal cases.

Sibid, p. 31. ~



o Minorities often do not understand legal procesdings In general due to
language and cultural barriers or lack of education about the system.

® The difference in monetary damages awarded in civil cases was raised
by a few forum speakers. This difference is recognized by members of
the legal profession and legal investigators as a problem that continues
in part due to the use of statistical tables which attempt to measure the
“life worth" of minorities and non-minorities.

° Minorities are often unable to access rehabilitation programs due to
language or financial barriers, which can lead to an increase in the
likelihood of incarceration or recurrence of the untreated problem.

o Minority defendants are less likely to be released on their personal
recognizance than are non-minority defendants.

L Prosecutorial discretion was also periodically mentioned. Specifically,
the fact that the charge selected by the prosecutor carries increased
importance under the Sentencing Reform Act and the possible impact
which this may have on minorities who may be charged with a different
offense than a white counterpart similarly situated.

SUMMARY TABLE OF ALL ISSUES DISCUSSED AT PUBLIC
FORUMS AND BY CORRESPONDENTS

The following table is intended to provide the reader with the scope and range
of issues which were brought to the Task Force’s attention. Table 4-1 contains a list of all
issues, the number of forum speakers/correspondents, and the total number of times a remark
was mentioned. Table 4-1 foliows on pages 31 through 33.



TABLE 4-1
ALL ISSUES DISCUSSED AT PUBLIC FORUMS AND BY CORRESPONDENTS
Number of % of Number of
Forum Speakers/  Total Speakers/ Times
Issue Correspondents Correspondents* Mentioned**
Access to Legal Assistance 2 2% 2
Accountability and
Sensitivity o%y Court Officials 2 2% 3
Civil Cases/Civil Matters 5 5% 9
Complaints AFaiszt Corrections
Officials and [nstitutions 6 5% 6
Complaints Against Law
Enforcement 18 16% 20
Com?laints Against the
Lega! System in General 5 5% 5
Courtroom Interaction 13 12% 16
Disproportionate Number of
Minority Defendants/Inmates 3 3% 3
Diverse Minority Population
in Washington State 3 3% 3
General Perception of Bias
in the Legal System 28 25% 31
Jury Pool/Pane!:
Underrepresentation of
Minorities 18 16% 27
Language Barriers/Court
interpreaters 36 32% 81

*The total number of speakers and correspondents Is 111. Percentages were rounded to the
nearest whole percent and the sum of the percentages is greater than 100% because the
same speaker or correspondent may have spoken or written about more than one issue.

**The same speaker/correspondent may have raised an issue within a particular category more

than once. This accounts for the difference in the number of forum speakers/correspondents
and the number of times which an issue is mentioned within any one category.
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TABLE 4-1, continued
ALL ISSUES DISCUSSED AT PUBLIC FORUMS AND BY CORRESPONDENTS
Number of % of Number of
Forum Speakers/  Total Speakers/ Times
Issue Correspondents Correspondents* Mentioned**
Minorities Seek Limited Pleas 1 1% 1
Minority Attorneys 4 4% 4
Minority Employees in the Legal
Systenh%,: Disgri%ination Agaéngt 4 4% 5
Minority Employees in the Legal
Sylrsterl%y: Uncri’er?"epr»gsentationg 26 23% 53
Minority Judges 2 2% 2
Minority Litigants 4 4% 4
Minority Victims of Crime 9 8% 13
Need for Cultural Awareness
Education Program 15 14% 19
Perception of Juror Bias
Toward Minorities 9 8% 10
Perception that Minorities
Receive Harsher Sentences
and Treatment 19 17% 28
Presentence/Probation Reports
on Minorities 2 % 2
Pre-Trial Release 6 5% 7
Problems of
Immigrants/Farmworkers 8 7% 12
Prosecutorial Discretion 7 6% 8
Public Forums/Task Force -
Acknowiasdgements and
Comments 7 6% 7

*The total number of speakers and correspondents is 111. Percentages were rounded to the
nearest whole percent and the sum of the percentages is greater than 100% because the
same speaker or correspondent may have spoken or written about more than one issue.

**The same speaker/correspondent may have raised an issue within a particular category more
than once. This accounts for the difference in the number of forum speakers/correspondents
and the number of times which an Issue is mentioned within any one category.



TABLE 4-1, continued
ALL ISSUES DISCUSSED AT PUBLIC FORUMS AND BY CORRESPONDENTS

Number of % of Number of

Forum Speakers/  Total Speakers/ Times
Issue Correspondents Correspondents* Mentioned**
Recommendations for
Additional Research 6 5% 6
Representation of Minorities
by Public Defenders 12 11% 17
Specific Personne! Needs
in the System 2 2% 2
Tribal Courts: Failure - :
to Recognize the Authority of 2 2% 7
Understanding of Legai
Process and Dutcomes 8 7% 8

*The total number of speakers and correspondents is 111. Percentages were rounded to the
nearest whole percent and the sum of the percentages is greater than 100% because the
same speaker or correspondent may have spoken or written about more than one issue.

**The same speaker/correspondent may have raised an issue within a particular category more
than once. This accounts for the difference in the number of forum speakers/correspondents
and the number of times which an issue is mentioned within any one category.






CHAPTER FIVE

RACIAL AND ETHNIC BIASES IN THE ADMINISTRATION CF JUSTICE:
PERCEPTIONS OF LAWYERS, JUDGES AND COURT PERSONNEL

Prepared by
George S. Bridges, Ph.D., with the assistance of
Charles Fleming, Steven Madsen and Rafael A. Gonzalez

BACKGROUND

To explore the perceptions and issues raised by members of the public and legal
community at the 1988 public forums, the Task Force's subcommittees conducted a survey
of lawyers, judges and court personnel about perceptions of racial and ethnic bias in the
administration of justice.

Issues raised in the statewide public forums and discussions by Task Force
Members identified four major concemns regarding potential biases:

® Biases in the administration of criminal justice;

) Biases in the administration of civil cases;

° Biases involving tribal and state court jurisdictional issues; and

L Biases regarding minority representation in the legal profession and in the
court system,

The Task Force conducted three separate surveys targeting the perceptions of
different types of respondents about these types of blases. One of the surveys examined
judicial personnel, focusing on the perceptions of judges, magistrates and commissioners. A
second survey measured the perceptions of court personnel across all levels of the Washington
State courts. The third survey measured the perceptions of Washington lawyers with trial and
other courtroom experience. Each survey Included questions on perceptions of courtroom



Patterns of Courtroom Interaction

A related problem is that defense lawyers and prosecutors, during courtroom
interaction, may show less courtesy toward minorities than non-minorities. Speakers at the
public forums recounted instances where lawyers made offensive, racist remarks and treated
minorities rudely. :

In an attempt to determine if this form of overt discrimination is perceived as a
pervasive problem by lawyers, judges and court personnel, the surveys asked respondents
about their observations of disrespectful behavior directed toward minorities in courtroom
interactions. Overall, relatively few respondents felt that defense lawyers or prosecutors were
ssometimes” or “often" disrespectful toward minorities. Approximately six percent (6%) of all
respondents feit that defense lawyers were discourteous or disrespectful, while approximately
nine percent (9%) of all respondents felt that prosecutors were discourteous or disrespsctful.
However, minority respondents were much more likely than non-minorities to perceive this
problem as serious. For example, more than one-fourth of minority court personnel and
minority lawyers (28% and 27%, respectively) felt that prosecutors were “sometimes* or “often”
disrespectful to minorities in court. :

Minority Distrust of the Criminal Justice Process

Most survey respondents felt that minorities distrust the legal process, fesling that
they will not be judged by a jury of their peers or that they are otherwise disadvantaged in
court. When asked about how respondents think minority defendants in criminal cases feel
they will be treated by the court system, approximately sixty percent (60%) of all judges felt that
minority defendants "sometimes® or "often® see themsslves as disadvantaged in court, feel that
they will not be judged by a jury of their peers, or that they are likely to be found guilty
because of their minority status. Further, minority respondents were much more likely to
perceive this problem as pervasive in the courts—approximately eighty-six percent (86%) of ali
minority judges, court personnel and lawyers suggested that minority defendants see
themselves as disadvantaged due to their race or ethnicity.

PERCEPTIONS OF BIAS IN THE ADMINISTRATION OF CIVIL CASES

A major concern expressed by speakers at public forums held by the Task Force
was discrimination against minority Iitigants involved in civil cases. Speakers suggested that
civil courts consistently make smaller awards in personal injury cases to minority litigants than
to non-minority litigants, Others expressed concemn that minorities are treated less favorably
in domestic relations cases and in cases involving disputes between agricultural workers and
their employers. In the latter type of case, civil courts in farming communities were seen by
some to protect consistently the interests of agricuitural employers.

In response to these and other concems, the surveys of judges, lawyers and
court personne! collected information on perceptions of bias in the following aspects of the
administration of civil cases:

i




Racial and Ethnic Disparities in Settlement Awards;

Differential Treatment of Minorities in Domestic Relations Cases;
Differential Treatment of Minorities in Cases Between Agricultural Workers
and Employers;

Use of Alternative Forms of Dispute Resolution;

Composition of Juries;

Patterns of Courtroom Interaction; and

-Minority Distrust of the Civil Justice Process.

This part of Chapter 5 describes the survey findings with respect to these areas.

Racial and Ethnic Disparities in Settlement Awards

Despite the concerns expressed in the public forums, relatively small percentages
of judges, lawyers and court personnel felt that juries awarded smaller settlement amounts in
personal injury cases to minorities than to non-minorities. For exampie, seven percent (7%)
of court personnel and nine percent (9%) of judges reported observing smaller awards and/or
judgments to minorities "sometimes" or "often.”  However, minority officials were more likely
than non-minorities to perceive differences in settlement amounts as a serious problem. Thirty-
eight percent (38%) of all minority lawyers and twenty-two percent (22%) of minority court
personnel reported observing differential awards “sometimes® or “often."

Ditferential Treatment of Minorities in Domestic Relations Cases

Similar patterns emerged in response to questions about the treatment of
rinorities in domestic relations cases. Most respondents—eighty-seven percent (87%)-reported
“never” observing minority parties in domestic relations cases treated less advantageously
than non-minority parties. The strongest perception of bias was reported by minority
lawyers—-twenty-nine percent (29%)-answered that they have observed civil courts "sometimes"
or “often® treat minorities less advantageously.

Differential Treatment of Minorities in_Cases
Between Agricultural Workers and Employers

Although relatively few respondents gave answers to questions about cases
between agricultural workers and their employers, relatively few of those responding perceived
this form of bias as pervasive or occurring frequently. For example, only sixteen percent (16%)
of all lawyers and seven percent (7%) of all court personnel reported observing this problem
"sometimes" or “often.”

Use of Alternative Forms of Dispute Resolution

Technical support members to the Task Force and speakers at public forums
expressed the opinion that minority litigants In civil cases do less well monetarily than non-
minority litigants partly because they are less likely to settle out-of-court or use alternative
methods of case resolution. Yet, the survey results offer little support for this assertion. The



majority of respondents in the survey (84% of lawyers, 87% of court personnel and 93% of
judges) said that they “never" or “seldom* observed non-minority litigants settiing out-of-court
more than minority litigants. Similarly, the majority of all respondents reported that they “never’
or “seldom"” observed minority litigants seeking recourse through arbitration more than non-
minority litigants (94% of lawyers, 99% of judges and 86% ot court personnel).

Composition of Juries

Large percentages of all respondents have observed lawyers in civil cases use
peremptory chalienges to systematically eliminate minorities from juries. Forty-three percent
{43%) of minority lawyers reported observing plaintiffs’ lawyers using peremptory challenges
to eliminate minorities “sometimes” or “often." Further, forty-one percent (41%) of all lawyers
indicated that defense lawyers in civil cases systematically eliminate minorities from juries
"sometimes” or "often.* Because the survey questions did not specify the exact circumstances
under which lawyers use the peremptory challenges, it was not possible to ascertain whether
lawyers use this tactic when their client or the opposing counsel's client is a minority.

Patterns of Couriroom Interaction

Few non-minority respondents reported that lawyers in civil cases are less
respectful or discourteous in cross-examining minority litigants or witnesses than in cross-
examining non-minorities. For example, fewer than three percent (3%) of non-minority judges
and fewer than two percent (2%) of non-minority court persenne! indicated they have observed
minority witnesses or litigants treated more harshly “sometimes" or “often.” In contrast, over
twenty-two percent (22%) of minority lawyers answered that they have observed this form of
bias “sometimes* or “often.”

Minority Distrust of the Civil Justice Process

A majority of all respondents felt that minority litigants in civil cases and disputes
perceive themselves to be disadvantaged. More than one-half of all judges and lawyers (55%
and 62% respectively) suggested that minority litigants “sometimes® or “often” see themselves
as disadvantaged in these types of cases.

The underrepresentation of minorities in the court system as a whole affects the
way minority litigants perceive their chances in civil cases. A large proportion of all
respondents believe that minority litigants in civil cases perceive themselves to be
disadvantaged. Over 48% of all court personnel, over 56% of all judges and over 62% of all
lawyers suggested that minority litigants “sometimes® or “often® see themselves as
disadvantaged in civil matters.




PERCEPTIONS ABOUT TRIBAL AND STATE COURT JURISDICTIONAL ISSUES#

Backaground

Approximately 150 federal Indian reservations are served by recognized tribal
courts nationally. Those tribal courts may vary widely in their form but their function generally
is the same as that of their state court system counterparts. in addition, most contemporary
tribal courts are influenced by tribal custom and tradition in their judicial function.

The form of tribal courts in Washington State includes those located on and
wholly operated by individual Indian tribes such as those on the Yakima Indian Reservation and
the Colville Indian Reservation in Eastern Washington and the Northwest Intertribal Court
System based in Edmonds, Washington, which handles certain tribal/state criminal and child
welfare matters for its sixteen member tribes. Each of the twenty-six Indian tribes in
Washington has access to either its own tribal court or the Northwest Intertribal Court System.

4please note that the questions dealing with tribal and state count jurisdictional issues
varied from survey to survey. Please refer to Appendices D through F for specific questions.

SThe tribal court's powers generally are based in the quasi-sovereign status of federally
recognized Indian tribes. See, e.g., Williams v. Lee, 358, U.S. 217 (1959); U.S. v. Wheeler, 435
U.S. 313 (1978). The Supreme Court has affirmed the tribal courts’' inherent powers to
adjudicate civil disputes affecting interests of both Indians and non-Indians if the dispute arises
from events occurring on an Indian reservation. See, e.g., Lewis v. Salois, 16 ILR 3135 (1989},
citing Montana v. United States, 450 U.S. 544 (1981). In addition, a federal Court of Appeals
has stated that tribal courts generally are the exclusive forum for adjudication of disputes
between indians and non-Indians if the dispute arises on a reservation. See, Snow v. Quinault
indian Nation, 708 F.2d 1318 (8th Cir. 1983).

The results of the Minority and Justice Task Force survey of court personnel, judges, and
attorneys concerning exposure to indian law and tribal court issues typically represent a
relatively small percentage of the survey's total respondents. A significant number of the
respondents indicated the questions were not applicable in their particular practice.

Nevertheless, it would appear that the relatively low number of responses is not indicative
of either an invalid sample or other statistical anomaly or infirmity. Instead, the responses
would appear to be a valid indicator of the typical leve! of invoivement with tribal courts in
Washington State. Apparently, the vast majority of Washington attorneys simply have not had
the opportunity to either practice in a tribal court or to deal with a recognizable Indian law
issue.

At this time, it appears the general survey results indicating that a relatively low
percentage of the attorneys practicing in Washington have practiced in tribal court or have
dealt with Indian law issues are accurate. For example, only six percent of the attorneys
responding to the question of how often they had appeared before a tribal court answered
“often” or “sometimes.” In addition, approximately more than half of the judges and attorneys
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A recent report of the "Civil Jurisdiction on Indian Project* identifies severai areas
of the law or instances in Washingtog State where there is uncertainty as to the particular court
system which may have jurisdiction.® For instance, the report states the project survey shows,

.. tribal courts quite generally recognize state court judgments.
Frequently, tribal court respondents indicated that their court system
recognized state court decisions, but the reverse was not true.”

Thus, a problem may exist in terms of state courts failing to recognize the
decisions of tribal courts when it is appropriate. But, the problem may go unrecognized or not
be corrected by some jurists because they may be inclined to believe that the state court is
the correct forum for resolving a particular dispute, when, in fact, it may not be. In response
to a question about whether state courts accord “full faith and credit* to the tribal courts
decisions, approximately forty percent (40%) of the lawyers responding indicated that they
“sometimes® or “often” had seen instances where full faith and credit was not accorded to the
tribal courts.

Almost certainly, the single most common and recognizable Indian law issue
which confronts Washington courts and those who practice in them is a custody dispute
involving Indian children which brings into play the faderal Indian Child Welfare Act (25
U.S.C.S. 1901, et seq). Generally, the ICWA and its subsequent decisions govern the

who responded regarding any involvement in child custody cases (which would involve the
Indian Child Welfare Act) indicated they had had any experience in that area.

Because of the relatively low number of responses, some caution certainly is appropriate
in interpreting the results but, as indicated above, the numbers may simply reflect the individual
practitioners’ lack of opportunity to deal with those specific issues.

Generally speaking, fewer than one in ten of those attorneys responding “sometimes” or
"often* appear before tribal courts. Moreover, even when those who “seldom*® appear before
tribal courts are added to the total number of responding attomeys, the total number of
attorney respondents to the question of how often one has appsared before a tribai court is
remarkably low-less than 20%. Therefore, of the 707 respondents in this survey section, 5398
attorneys or eighty percent (80%) indicated that they had never appeared before a tribal court

in any capacity.

Given the long history of tribal courts and what certainly appears to be their continuing
vitality, it is becoming more and more likely that individual practioners in Washington will have
an opportunity to either practice in a tribal court setting or deal with an Indian law issue.

SH. Ted Rubin, Tribal Courts and State Courts: Disputed Jurisdiction Concemns and Steps
Toward Resolution (Draft) (Denver, Colorado: Institute for Court Management, National Center
for State Courts, 1988}, p. 3.

7Ivid, p. 6.
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disposition of minor Indian children, including their custody and/or adoption. Moreover, a tribal
entity’s decision regarding such dispositions generally appears to be entitled to full faith and
credit by state courts if the threshold requirement of the Act are met.

Of the seven minority judges who responded, six (90%) “never' saw instances
where state courts preempted tribal count decisions in child custody matters. Of the 106 non-
minority judges who responded, 79 (75%) “never" observed this occurrence, while only five
stated that they have “often” or “sometimes" seen this occur. The lawyers responding made
similar responses. Of those who answered, thirty-four percent (34%) of the minorities and
twenty-one percent (21%) of the non-minorities stated they saw some instances where this
occurred "sometimes” or “often,” while a large share of minority and non-minority lawyers (66%
and 49% respectively) stated they “never’ or "seldom" saw this occur.

PERCEPTIONS ABOUT MINORITY REPRESENTATION IN THE LEGAL PROFESSION
AND IN THE COURT SYSTEM

The survey of court personnel, judges, and lawyers alsc included questions
concerning minority representation within the court system. The survey asked whether minority
representation is “adequate” for various positions within the system. A majority of respondents
believe minority representation to be inadequate. For no position do more than 40% of
respondents feel that minorities are represented adequately. Particularly large percentages of
respondents indicated concern over minority representation at the following levels: in the
judiciary at the court of appeals and district court levels; among court employees as
administrators and county clerks; and among lawyers as prosecutors and private lawyers. A
striking aspect of the results is the much larger percentages of minority versus non-minority
respondents who believe minorities to be underrepresented in the court system. For most
positions within the court system, over half of minority respondents fee! that minorities are
underrepresented.

Minority Representation in the Judiciary

The greatest concern among survey respondents over inadequate representation
in the judiciary is directed at the appeliate level. Slightly more than forty percent (40%) of all
respondents and about three-fourths of the minority lawyers felt minorities are not adequatsly
represented on the court of appeals. A large proportion of all respondents, (41%), also
indicated that minorities are not sufficiently represented among the judiciary presiding over
district courts. A particularly high percentage of minority respondents felt this to be the case,
about three-fourths of minority lawyers and about one-half of minority court personnel indicated
there are too few minority district court judges. As reported in Chapter 8, these perceptions
about the lack of minority representation on the court of appeals and district courts may be
valid. As of June 1980, there were no minority judges serving on the court of appeais or on
a district court in this state.® For the Supreme, Superior, and Municipal courts, non-minority
respondents were almost evenly split between those who feel minority representation is

Bgee Chapter 7 of this report, page 79.




sufficient and those who believe it is insufficient. Similarly, slightly more than one-haff of
minority respondents believe that minority representation is too low for each of these levels.

Minority Representation Among Court Employeses

With respect to court employees, analysis of the' court system revealed that
minorities are more highly represented in lower level Iobs‘».9 Therefore, it is not surprising that
only a small minority of survey respondents felt that minorities are adequately represented
among court administrators and county clerks. About eighteen percent (18%} of all
respondents indicated that there are a sufficient number of minority court administrators and
nearly twenty-four percent (24%) of all respondents believe there are enough minority county
clerks.

With regard to bailiffs and court clerks, non-minority respondents were almost
evenly split in their opinions concerning minority representation. However, a large proportion
of minority respondents felt that there are too few minorities working in these positions. For
both bailff and court clerk positions, over half of minority respondents indicated minority
representation is inadequate. A smaller percentage of all respondents indicated concern over
minority representation among support staff. Only 27% of all respondents believed there are
an insufficient number of minority support staff.

Opportunities for Advancement

The surveys included a general question concerning whether the court system
offers advancement opportunities to minorities. A higher percentage of minority as compared
to non-minority respondents feft that the courts fall to offer such opportunities. This is
particularly the case among attomey respondents. Seven percent (7%) of non-minority lawyers
as compared to thirty-eight percent (38%) of minority lawyers felt that minorities are not
provided with advancement opportunities. This disparity seems to suggest that while most
minority and non-minority lawyers agree that too few minorities work in higher level positions
within the court system, they disagree as to the cause of this problem. Most non-minorities
fee! that the courts use fair practices in making promotions, while many minorities believe they
are not given access to promotion opportunities.

SOME GENERAL PERCEPTIONS ABOUT THE TREATMENT OF MINORITIES

The surveys also examined the cultural awareness or sensitivity of persons
working in the courts. Questions asked how often respondents had observed court
employees, lawyers, and judges: (1) making jokes or demeaning comments about minorities;
(2) lacking cross-cultural understanding; (3) failing to communicate effectively with minorities;
and (4) stereotyping or labelling minorities in relation to their ethnic status. Although many
respondents indicated that they have not frequently witnessed these types of incidents, a

9ror instance, while 218 of 953 clerical workers in the sample are minorities, they
constitute only 10 of 167 court administrators and county clerks. -
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sizable percentage expressed concem. For instance, over one-third of all respondents
indicated that they have observed court personnel, lawyers, and judges “sometimes" or “often”
tacking cross-cultural understanding. As In other parts of the survey, higher percentages of
minority and attorney respondents than other respondents reported commonly observing
problems of minority bias. '

Jokes or Demeaning Remarks

During the Task Force public hearings, various speakers related anecdotes in
which court officials made jokes or demeaning remarks about minorities. Although a majority
of survey respondents indicated that they have rarely, if ever, observed these kinds of
incidents, many lawyers expressed concern about this problem. Thirty-seven percent (37%)
of lawyers indicated they have heard their colleagues "sometimes” or "often" making these
kind of comments.

The people most likely to witness, notice or report incidents involving insensitive
comments are minorities themselves. Over thirty-six percent (36%) of minority court employees
reported having observed other court employees making biased comments "sometimes" or
“often* while forty-four percent (44%) of minority lawyers reported witnessing other lawyers
making insensitive remarks "sometimes* or *often." ,

Cross-Cultural Understanding

Fairly large percentages of respondents suggested that a lack of cross-cultural
understanding is common. Thirty-three percent (33%) of all respondents indicated having
“sometimes" or “often" observed judges lacking in this kind of awareness. Approximately forty
percent (40%) of all respondents answered that they have “sometimes" or “often* noticed this
problem among court employees and lfawyers. One-half of non-minority lawyers and seventy-
one percent (71%) of minority lawyers indicated having observed other lawyers *sometimes*
or “often” lacking cross-cultural understanding. Over one-half of minority court personnel
reported noticing that their fellow court employees “sometimes" or "often* lack cross-cultural
understanding.

Communication with Minorities

Approximately seventy percent (70%) of all respondents answered that they have
‘seldom" or “never’ witnessed court personnel, lawyers and judges failing to communicate
effectively with minorities. Yet the same concern was again indicated by attorney respondents
with respect to other lawyers, with thirty-five percent (35%) answering that they have observed
lawyers “sometimes" or *often" communicating ineffectively with minorities; over one-half of
minority lawyers answered that they have noticed this problem among colleagues "sometimes*
or “often.* Minority respondents also indicated concermn with respect to judges and court
personnel. For instance, over one-half of minority court personnel answered that they have
witnessed other court personnel communicating ineffectively with minorities “sometimes* or
“often”, forty percent (40%) of both minority lawyers and minority court personnel answered
*sometimes” or "often" with respect to judges.




Stereotyping and Labelling Minorities

All survey respondents were asked if perceptions of recent immigrants affect
perceptions of minorities in general. Seventy percent (70%)} of all respondents answered that
they have *never* or “seldom* observed court empioyees’, lawyers' or judges’ perceptions of
new immigrants coloring their perceptions of minorities in general. Howsever, approximately
sixty percent (60%) of minority lawyers indicated that they have observed this problem
"sometimes" or “often" among court personnel, lawyers, and judges.

Lawyers were asked whether perceptions of illegal aliens influenced the
perception of minorities in general. The majority of all respondents answered that they have
observed this "seldom® or “never" to be the case. However, over one-half of minority
respondents indicated they have “sometimes® or “often” witnessed court employees', lawyers’,
and judges’ perceptions of illegal aliens impact their perceptions of minorities in general.
Lawyers were also asked if a process of labelling minority litigants by their ethnicity is common
in the courts. Again, the majority of respondents answered that they have “seldom" or "never"
seen this happen. The greatest concemn seems to be with regard to lawyers. Twenty-seven
percent (27%) of non-minority lawyers and forty-five percent (45%) of minority lawyers
answered that they have observed lawyers “sometimes" or “often” labelling minority litigants.

SUMMARY

The Task Force's survey of lawyers, judges, and court personnel was intended
to provide the Task Force with information on the court’s perceptions about minority litigants,
judges, lawyers, and court personnel, especially their treatment. Disparity between the
perceptions of most minorities and most non-minorities is seen consistently throughout this
Chapter. Occasionally, minorities and non-minority survey respondents concur.

Since the survey results reflect respondents’ observations and perceptions of
discrimination and bias, consciously or unconsciously, directed against minorities, some
differences among respondents as to the extent of bias should be expected. Minority and
non-minority respondents often diverge on the occurrence of such behavior, with minority
respondents perceiving more bias than do most white respondents. Moreover, lawyers seem
to observe or are willing to report more discriminatory or biased behavior than judges or court
personnel. With respect to judges, most non-minority judges observed little, if any, minority
bias. Because the poo! of minority judicial officers is so small (eighteen responded to the
survey), it is difficult to discem whether the low perception of discrimination by white judges
is due to their status as judges or as non-minorities.

Some of the important survey results can be summarized as follows:
. More minority than non-minority lawyers perceive disparate ireatment of

minorities in certain court proceedings (e.g., use of semntencing
altemnatives, granting deferred prosecution, setting bail amounts, and
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release of defendants on their own recognizance). However, non-
minority judges and court personnel perceive a lower level of the same
disparate treatment.

Most survey respondents think that minorities and non-citizens are
adequately represented by legal counsel or are afforded their full legal
rights. Many respondents do, however, feel that the impact of a guilty
verdict on immigration status is commonly not explained adequately to
defendants who are not citizens and who do not speak English.

A large proportion of respondents recognize that minorities are rarely
represented adequately in jury pools and on jury panels in criminal cases.
There is concern, particularly among minority respondents, that lawyers
use peremptory challenges to sliminate minorities from juries. There is
also concern among all respondents that jurors give less credibility to the
testimony of minority victims and witnesses,

Few non-minority survey respondents perceive that prosecutors and

defense lawyers treat minorities with less respect than non-minorities

during cross-examinations. Minority respondents are more likely to
perceive this form of bias.

A majority of all respondents bslieve that minority defendants commonly
feel that because of their race or ethnicity, they will be treated unfairly in
a proceeding.

Few lawyers reported observing disparate treatment in awards or
settlement amounts given to minorities compared with non-minorities.
Few non-minority judges or non-minority court personnel percaive civil
procesdings to be biased with respect to awards or settiement amounts,

A large proportion of minority lawyers perceive that minority ltigants
negotiate out-of-court settiements less often than non-minority litigants.
Few non-minority respondents perceive this difference.

A larger proportion of minority respondents than non-minority
respondents perceive lawyers in civil cases to be less respectful in cross-
examining minority witnesses and litigants than in cross-examining non-
minorities.

Large percentages of all respondents believe that in civil cases, lawyers,
particularly defense lawyers, commonly use peremptory challenges to
systematically eliminate minorities from juries.

A majority of all respondents believe that minority litigants commonly see
themselves as disadvantaged in civil cases.




° For almost all positions within the court system, a majority of the minority
respondents consider minority underrepresentation to be a problem, while
only some of the white respondents believe that minorities are
underrepresented.

] A majority of the minority respondents believe that advancement
opportunitiess are not available for minorities; whereas, most white
respondents tended to believe that such opportunities are available for
minorities in the court system.

° Lawyers and minorities are most likely to witness, notice or report
incidents involving cultural insensitivity or a lack of cultural awareness
among persons working in the courts. For lawyers, this is partially
explained by the fact that they participate in the Informal, pretrial
negotiations in which incidents of cultural bias are most likely to occur;
judges are somewhat distanced from these informal interactions.

L A higher percentage of minority than non-minority respondents report
incidents of cultural bias. This is perhaps due to the fact that minority
lawyers and court employees have more contact with minority litigants
who are the victims of cultural bias. It may also be the case that
minorities and non-minorities interpret incidents differently, minorities
being more likely to notice the less overt or more subtle forms of bias.

The results reported in this Chapter point to differences in the extent to which
bias is perceived. Minority respondents perceive and observe more discriminatory behavior,
while the perception of bias is lowest among non-minority court personnel and non-minority
judges. The Task Force also contends that the existence or perception of minority bias may
be most prevalent in those areas where one sees a concurrence among lawyers, such as in
the use of peremptory challenges to eliminate minorities from juries. With few minorities
making it onto jury panels and then being ostensibly eliminated, it is not surprising that
minorities fee! some discomfort about being judged by a predominately white jury within a
court system run primarily by whites.

Thus, minorities and non-minorities within the justice system may disagree on
whether or not there is significant bias within the state court system. At almost all levels of the
iudicial system, whites, according to these survey results, do not perceive the same degree of
bias as that perceived by minorities. For the Task Force, this is the most disturbing aspect
of these survey results—a clear divergence of perception of bias by whites and minorities. Are
minorities perceiving or observing frequent acts of discrimination or biased behavior, while
such acts or behavior are going unobserved by whites who may be accustomed to the status
quo?




OVERVIEW

SECTION IV: REPRESENTATION OF MINORITIES IN THE
LEGAL PROFESSION AND IN THE COURT SYSTEM

At the 1988 public forums, the poor representation of minorities in the legal
profession and in the court system as attorneys, judges and nonjudicial employees was
repeatedly raised as a concern by forum speakers. Consequently, the Task Force conducted
two demographic surveys to determine if this perception or concern was valid. First, the
Subcommittee on ‘The Perceptions and Treatment of Minority Litigants and Minority Lawyers"
conducted a bar survey to determine the racial, ethnic and gender differences in the
Washington State Bar Association. With the assistance of the Bar Association and nine bar-
related associations, Subcommittee | was able to achieve a forty-three percent (43%) response
rate, an excelient return rate for a firsttime effort. The findings from the Bar survey, which are
reported in Chapter Six, do substantiate the perception that minorities are underrepresented
in the legal profession. Specifically, the Bar survey analyses comparing the proportions of
minotities by racial groups in the state population and in the survey sampie show that the
proportion of attorneys is smaller than would be expected if the number of attorneys were
proportional to the number of minorities in the general population.

Second, the Subcommittee on “The Underrepresentation of Minorities as Judges,
Court Officials and Other Court Personnel® conducted the first courtwide demographic study
designed to examine the racial and sthnic composition of state court personnel by job
categories. A survey instrument was sent to all the state courts. The survey requested staff
demographic information, including a listing of staff names.

The responses included in the total count consist of complete and partial reports
from each court. Complete reports are those which include the survey form and staff list. For
superior courts, complete reports include both the administrator and the county clerk of a
court. Partial reports are those with a missing requirement, e.g., no name listing, no county
clerk report or no administrator report.

From a total of 250 courts (1 Supreme, 3 Court of Appeals, 63 Superior, 183
District/Municipal), the survey obtained responses from 242 courts, a 96.8% response rate,




As noted earlier, the Subcommittess responsible for the findings reported in the
following Chapters are:

Subcommittee I: The Perceptions and Treatment of Minority Litigants and Minority
Lawyers.

Vicki J. Toyohara
Chairperson

Donna J. Cummings

Rafael A. Gonzalez

Irene Gutierrez

Honorable Donald D. Haley
Marilyn A. Wandrey

Subcommittee IV: The Underrepresentation of Minority Judges, Court Officials and
Other Court Personnel.

Ruperta Alexis-Caldwell
Chairperson

Peter Bacho

Hector X. Gonzalez, Jr.
Nina A. Harding

Patricia Lee

Mary Campbell McQueen
Charles H. Sheldon, Ph.D.
Mary Alice Theiler




CHAPTER SIX

RACIAL, ETHNIC AND GENDER DIFFERENCES
IN THE WASHINGTON STATE BAR

Prepared by
George S. Bridges, Ph.D.

INTRODUCTION

In accordance with its legislative mandate, the Washington State Minority and
Justice Task Force was charged with the responsibility of studying the status of minority
attorneys. Prior to the Task Force's efforts in this ares, little empirical data had been collected
and analyzed about the status of minority attornsys. In view of the paucily of data, the Task
Force requested the assistance of the Washington State Bar Association in conducting the first
comprehensive survey of minority and women attomeys in Washington State.

We are now able to provide Information on an issue of great importance to the
minority and legal community—a profile of attomneys in Washington State. The issue is of
concern to the minority community because some of its members have expressed
disillusionment and dismay with the low representation of minorities in the legal profession,
which is strikingly apparent to most minorities when they observe our state court system. The
issue remains of paramount concern to the legal community, because it is essential that it has
some idea of the genera! composition of the Bar.

This chapter is adapted from Baclal, Ethnic and Gender Differences in the Washington

Bar; Resuits from the 1988 Washington State Bar Survey by George S. Bridges, Ph.D. The
report was released by the Washington Minority and Justice Task Force in February 1990.




Thie Task Force hopes that this first-time effort to identify the number of women
and racial and ethnic minorities in the bar is not the last one. It is our hope that the legal
community wili continue this process for its future benefits.

BACKGROUND

A survey questionnaire was developed by the Minority and Justice Task Force and
the Washington State Bar Association Task Force on Oppgrtunities for Minorities in the Legal
Profession, in cooperation with other bar-related groups. A copy of the guestionnaire is
included in Appendix G of this report. The questionnaire was mailed to all active bar members
of the Washington State Bar Association in December 1988. The primary purpose of the
survey was to describe the current standing of racial and ethnic minorities and women in the
legal profession. Consistent with this purpose, the survey was designed with four general
objectives:

(1) To describe the social and occupational characteristics of attorneys in
Washington State;

(2) To describe racial, ethnic and gender differences in the legal education
of attorneys in Washington State;

(3) To describe the concentration of minority and women attorneys practicing
law across Washington’s thirty-nine counties; and

(4) To ascertain whether there exist unwarranted racial, ethnic and gender
differences in the occupations and incomes of attorneys in Washington
State.

A total of 6,348 questionnaires were retumed by the deadline, February 10, 1988,
representing a response rate of forty-three percent {43%) from the 14,750 active bar members.
. An analysis of the sample is included in Appendix H. Not all of those who returned the survey

answered all of the questions. For the most part, however, responses were complete and
useful.

2The various bar-related groups and organizations which assisted the Task Force included:
The Young Lawyers Division; Loren Miler Bar Association; Asian Bar Association of
Washington; Washington Hispanic Bar Association (formerly La Raza Bar Association);
Washington State Bar- Assoclation Task Force on Opportunities for Minorities in the Legal
Profession; Seattle-King County Bar Association Opportunities for Minorities in the Legal
Profession Committee; Young tLawyers Division Committee on Minorities in the Legal
Profession: Gender and Justice Task Force; and Washington Women Lawyers.




SOCIAL AND OCCUPATIONAL
CHARACTERISTICS OF ATTORNEYS

The Bar survey collected information on the demographic characteristics,
occupations and incomes of attorneys. The analysis of this information focused on the
following issues:

] The composition of the Bar's membership, especially the number and
proportion of minority attorneys in the survey sample;

) The types of legal practice and income levels of attorneys; and
] Racial, ethnic and gender differences in legal practices and incomes of
attorneys.

Composition of the Washington Bar

Of all attorneys in the survey, only a small percentage are racial and ethnic
minorities. Non-minorities constitute roughly ninety-three percent (93%j) of all attorneys. Asians
and Pacific Islanders are the most heavily represented racial minority, constituting two percent
(2%) of all attorneys in the survey. Approximately one percent (1%) is African American
(Black). Hispanics (Latinos)”, Native Americans and other racial or ethnic minorities constitute
less than one percent (1%), respectively. Approximately two percent (2%) of the survey
respondents did not indicate their racial and ethnic status. Twenty-sight percent (28%) of the
attorneys in the survey were women.

3in the Bar survey, the questionnaire was worded in & manner requiring persons to choose
between racial and ethnic backgrounds in responding to questions about race and ethnicity.
The term "Hispanic* was treated as a distinct racial and ethnic group. As a result, the sample
survey includes under the category of "Hispanics® persons whose racial identification may be
White, African American, Asian and Pacific Islander, Native American or some other racial
group.




A major concern of the Task Force is whether there exists “underrepresentation®
of minority attorneys; that is, whether the proportion of minority attorneys in the state is
significantly less than the proportion of minorities in the general pc>pu|ation.4 The analyses
comparing the relative proportions of minorities by racial groups in the state population and
in the survey sample show that for all racial minorities, the proportion of attorneys is smaller
than would be expected if the number of attorneys was proportional to the number of minorities
in the general population.5 (See Table 6-1 on page 61.) This pattern is consistent with the
disproportionality observed for the country as a whole.

“The issue of “representation” is complicated. The term has many definitions and uses.
One definition views "representation® in terms of the simple proportion of minority attorneys in
the state and whether that proportion Is less than or equal to the proportion of minorities in
the general state population. An alternative definition views “representation” in terms of the
relative social standing of minority and white attorneys. According to this latter definition,
minorities may be underrepresented if minority attorneys have lower incomes and less
prestigious occupations than white attorneys with similar qualifications or years of experience.

Spart of this apparent "underrepresentation® may be explained by differences in the
composition of the survey sample and the general population. For example, African Americans
of Spanish origin may have identified themselves as "Hispanics" and not African Americans in
the survey sample but have been counted as African Americans in census figures on the
general population. As a result, the proportion of African Americans in the survey sample
would be smaller than the actual proportion -of African Americans in the Washington Bar and
in the general population. In this circumstance, the survey results would indicate there were
fewer African American attorneys than there actually were.

It should be noted, however, that this possible blas in the sample is not large. Even if
all of the survey respondents classifying themselves as “Hispanic* were in fact Hispanics of
African descent and could be counted as "African American,” there would still be a problem of
“underrepresentation® of African Americans in the legal profession given the size of this
population in Washington State.




TABLE 6-1
REPRESENTATION OF MINORITIES IN THE
WASHINGTON BAR AND GENERAL POPULATION
' Percent of

Race/ Washington State's
Ethnicity Bar Sample General Population
Asian and Pacific islander 2.0% 2.3%
African American 1.3% 2.6%
White 5 93.1% 91.4%
Hispanic 6% -

Native American 4% 1.4%
Other T% 21%

1 1980 Census.

2According to 1980 census information, Hispanics constitute nearly three percent (3.0%)
of the genera!l population in Washington State. Yet, it is impossible to compare sample survey
estimates of the proportion of Hispanic attorneys in the state with census data on the state’s
Hispanic population. In the Bar survey, the term “Hispanic" was treated as a distinct racial and
ethnic group. In the census data, persons of Hispanic origin may be of any distinct racial
group, because the census figures treat ethnicity and race as different personal characteristics
which are distinct but related. Thus, persons describing themselves as “Hispanics® in the
survey may or may not be represented as Hispanics in the census figures. Accordingly,
statistical comparisons between Hispanic attorneys in the sample and Hispanics in the general
population were not computed. ‘
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Types of Leqal Practice and Incomes of Attorneys

Figure 6-1 shows
the distribution of occupations
reported by survey
respondents. Most attorneys
--sixty-three percent
(63%)—-are employed in
private practice in law firms or
as sole practitioners. In
contrast, sixteen percent
(16%) work in or for
government agencies, five
percent (6%) as corporate
counsel, and three percent
(3%) as public defenders.
Finally, many attorneys—nearly
ten percent (10%) in the
survey--work in  other
occupations, many of them
law-related.

Survey respon-
dents were also asked to
report their gross annusl
incomes. Figure 62 exhibits
the income distribution, The
largest group of attorneys
reported incomes in the range
of $25,001-50,000-approxi-
mately forty-two  percent
(42%) fell into this category.
However, nearly one-fourth
—approximately twenty-three
percent (23%)--reported
average incomes in excess of
$75,000, a substantially higher
income category.

Of those at-
torneys reporting the highest

FIGURE 61
ATTORNEY OCCUPATIONS-
TYPE OF LAW PRACTICE

Governmeant
19%

Private Practice
63%

Public Defenders
3%

Corp. Counsel
6%

Other
9%

FIGURE 62
ATTORNEY INCOMES—
REPORTED GROSS ANNUAL INCOMES
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income levels, the large majority work in private practice. Most telling about income differences
is the number of attorneys reporting more than $75,000 In gross annual income.




Significantly larger shares of attorneys in private practice and corporate counsel reported
incomes in excess of $75,000--approximately thirty-one percent (31%)—than did attorneys in any
other occupational categories. Further, while the median reported income—the midpoint across
the entire range of incomes—for attorneys in private practice was in the $50,000-$75,000 range,
the median income among attorneys in government practice ranged bstween $25,000 and
$50,000.

Racial, Ethnic and Gender Differences in Incomes and Law Practice

Figure 6-3 on page 64 exhibits types of law practice by different racial and ethnic
groups. The figure shows that a large majority of white attorneys—approximately sixty-seven
percent (67%)-are employed in private practice. Typically, smaller percentages of minority
attorneys--fitty-one percent (51%) of African Americans, forty-five percent (45%) of Asians and
Pacific islanders, fifty-three percent (53%) of Hispanics—reponted working in private practice.

In contrast to white attorneys, a larger share of minorities are employed as
government agency lawyers and public defenders. For example, African Americans are roughiy
three times more likely than whites to work as public defenders-—-ten percent (10%) compared
to three percent (3%)--and aimost twice as likely to work as government lawyers—twenty-five
percent (25%) compared to fifteen percent (15%).

Ditferences in reported annual incomes across racial and ethnic groups clearly
reflect differences in legal practice. Figure 6-4 on page 64 shows the differences in incomes
across racial and ethnic lines, exhibiting for each group the distribution of reported income
levels. One-fourth of all white attorneys report incomes in excess of $75,000. Nearly half as
many African Americans—thirteen percent (13%)—and fewer than half as many Asians and
Pacific Islanders—ten percent (10%)-report equally high incomes.

A much larger share of minorities than whites report incomes ranging from
$25,001-350,000. Nearly one-half of all African American and Native American attorneys (49%
and 46% respectively) and more than one-half of all Asian and Pacific Islander and Hispanic
attorneys (58% and 56% respectively) report incomes in this range. In contrast, just forty
percent (40%) of white attorneys report similar income levels.S

Equally pronounced differences exist between men and women in incomes and
taw practices. Figure 6-5 on page 65 shows the disparity between men and women attorneys
in types of law practice. While nearly three-fourths (72%) of men attorneys are employed in
private practice, approximately one-half (51%) of women attomeys are in private practice.
Women attorneys are nearly twice as likely as men to be employed as government iawyers
(23% and 12% respectively) and more than three times as likely to work as public defenders
(7% and 2% respectively).

1he large differences in incomes between racial and ethnic groups in part arise because
minority attomeys are less likely to be in private practice than white attorneys., It may also
arise because minority attorneys in private practice are less likely than whites to work in law
firms.




FIGURE 6-3
RACIAL AND ETHNIC DIFFERENCES IN TYPES OF LAW PRACTICE
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These differences in practice FIGURE 6-5

have a clear bearing on reported incomes. GENDER DIFFERENCES IN TYPES
Figure 6-6 reports the distributions of income OF LAW PRACTICE

levels for men and women. While thirty
percent (30%) of men attorneys report
incomes in excess of $75,000, just seven 80
percent (7%) of women report similar income

levels, Further, more than twice as many 70
women attorneys as men report incomes of 60
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across all four groups, minority women FIGURE 6-6
attorneys are least likely to be in private GENDER DIFFERENCES
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minority women practice law in private firms,
seventy-three percent (73%) of white men,
fifty-seven percent (57%) of minority men and
fifty-two percent (52%) of white women are in
private practice. Second, minority women
are much more likely than any other group 80
to be employed either as a government
lawyer or a public defender. In contrast to
white men, for example, minority women
attorneys are more than twice as likely to
work for a government agency (12% and
28% respectively) and six times more likely
to work as a public defender (2% and 12%
respectively).
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Equally apparent are the ' MEN WOMEN
reported income disparities between these
groups. Figure 6-8 on page 66 shows the income distributions for minority men and women
and white men and women. White men are much more likely to earn in excess of $75,000
annually (30%) than minority men (19%), white women (7%), and minority women (8%). In fact,
the largest disparities in incomes exist between men and women, regardiess of race or
ethnicity.
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In sum, virtually ali but a small percentage of attorneys in the survey are white,
The mix of racial and ethnic minorities includes Asians and Pacific slanders, African Americans,
Hispanics, Native Americans, and other racial and ethnic minorities. This mix adds up to only
five percent (5%) of the total sample (6,348). Further, women are much more heavily
represented in the Bar than any racial or ethnic minority group, constituting slightly more than
one-fourth of the survey sample. Yet, in general, the law remains a male-dominated profession.

important differences exist between racial and ethnic groups and between men
and women in law practices and incomes. Nearly one-half of the attorneys report gross annual
incomes in excess of $50,000, and, on average, most attorneys work in private practice.
Whites, and particularly white men, are much more likely than minorities to work in private
practice and earn in excess of $75,000 annually. On the average, women attorneys earn less
than men. This may be due in part to occupational differences. Minority attorneys and women
attorneys are much more likely than other groups to hold positions in government which pay
significantly lower salaries than private law firms.

LEGAL EDUCATION AND RACIAL, ETHNIC
AND GENDER DIFFERENCES IN THE BAR

Disparities in incomes and occupations such as those reported earlier in this
chapter may be due in part to differences in education and placement. As part of the Bar
survey, respondents were asked about their legal education. The analysis of this information
focused on the following issues:

] Racial, ethnic and gender differences in legal education; and

L Differences in the types of law practice and incomes by legal education.

Racial, Ethnic and Gender Differences in Legal Education

Ot attomeys included in the Bar survey, more received their lega!l education from
the University of Washington than from any other academic institution. Nearly two-thirds of the
attorneys graduated from in-state schools—twenty-four percent (24%) from the University of
Washington, eighteen percent (18%) from the University of Puget Sound and fourteen percent
(14%) from Gonzaga University. About one-half of those who attended law school out-of-
state, or twenty-one percent (21%) of the total sample, attended law schools which ranked in
the top twenty percent (20%) of all accredited law schools in the country.7

TThere are many rankings of graduate degree programs at major universities. Two
commonly cited rankings of law schools were considered for this analysis. These included the
rankings in Jack Gourman, The Gourman Report: A Rating of Graduate and Professional
Programs in American and [nternational Universities, Northridge, California: National Education
Standards Press, 1989; and Scott Van Alstyne, "Ranking the Law Schools: The Reality of
llusion?,” American Bar Foundation Research Journal, (1982): No. 3, pp. 645-684.




Figure 6-9 on page 69 shows the distribution of racial and ethnic groups by law
school attended. Although there are no sizable differences in the proportions of racial and
ethnic groups who attended in-state universities, there is a particular noteworthy difference
among those who attended out-of-state law schools. With the exception of Native Americans,
a higher proportion of minority attorneys attended out-of-state ranked law schools than white
attorneys. Whereas twenty-one percent (21%) of white attorneys attended ranked law schools
in other states, thirty-seven percent (37%) of all African American attorneys, twenty-five percent
(25%) of Asian and Pacific Islander attorneys, and twenty-one percent (21%) of Hispanic
attorneys attended these same schools. Only eight percent (8%) of Native American attorneys
attended out-of-state ranked law schools.

There also exist significant differences between men and women in law schools
attended. While more male attomeys attended the University of Washington than any other
law school (27%), more women attorneys attended the University of Puget Sound (28%) than
any other law school. About one-quarter of white women and minority women attended the
University of Puget Sound Law School (28% and 25% respectively). In contrast, more white
and minority men attended the University of Washington Law School (26% and 37%
respectively).

Finally, when compared with white men attorneys, minority men and minority
women were equally or more likely to have attended ranked law schools from out-of-state.
Figure 6-10 on page 69 shows the distribution of law schools attended by race, ethnicity and
gender. While twenty-two percent (22%) of white men attended these schools, twenty-six
percent (26%) of minority men and twenty-five percent (25%) of minority women attended them.
Relative to the other groups, white women were less likely (17%) to have been educated at
these schools.

A review of writing and research on ratings suggested that the former ranking, The
Gourman Report, would be less useful for our purposes than the latter for two reasons. First,
The Gourman Report offers no empirical method or criteria for ranking the schools. Second,
the ranking is relatively racent. Because a majority of the lawyers responding to the Bar survey
are not recent law school graduates and because school rankings change over time, it was
decided that a recent ranking would be inappropriate for the analysis.

Most writings and research on law school rankings suggest that the Van Alstyne rankings
are the most valid of all the available rankings. Based on empirical criteria (e.g., median LSAT
scores and grade point averages of students), Van Alstyne ranks the top twenty percent of all
accredited law schools which he defines as the best law schools in the country. These law
schools are listed in Appendix I.

For a discussion of this and other rankings see: Alice I. Youmans, Joan S. Howland and
Myra K. Saunders, "Questions and Answers,” Law Library Jourpal, Vol. 81 (1989): pp. 165-
168; and Lynn C. Hattendorf, *College and University Rankings: An Annotated Bibliography
of Analysis, Criticism and Evaluation,* Research Quarterly, Vol. 25 {1986): pp. 332-347.




FIGURE 6-9
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" Differences in Law Practice and Incomes by Leqal Education

Atthough important differences exist in the law schools attorneys attended, with
fow exceptions did these differences actually translate into differences in terms of the type of
legal practice selected by the attorneys. Perhaps the only noteworthy finding is that a much
smaller share of attorneys educated in out-of-state ranked law schools were currently practicing
law as government lawyers than attorneys who attended any of the Washington law schools
or unranked out-of-state law schools. While only nine percent (9%) of attorneys from
out-of-state ranked law schools worked as government lawyers, almost twice as many from
Gonzaga, the University of Puget Sound, the University of Washington and out-of-state
unranked law schools were employed as government lawyers (18%, 20%, 16%, and 16%
respectively).

There exist at least two plausible explanations for this finding. The first is that
attorneys graduating from the out-of-state ranked law schools are more likely than others to
command better jobs in private practice and are therefore less likely to work as government
lawyers. An alternative explanation is that many of the attorneys from these law schools may
in fact work as government lawyers early in their careers. Then, they may shift to private
practice at some later point. Since the present finding does not distinguish attorneys by their
stage of career, it may be that attorneys in the survey from ranked law schools are fypically
at a later career stage than other attorneys in the sample.

As might be expected, attorneys educated at out-of-state ranked law schools
reported incomes that were higher on the average than attorneys educated within the state or
at unranked law schools eisewhere. Figure 6-11 on page 71 shows the distribution of incomes
by law school attended. While thirty-two percent (32%) of attorneys from ranked out-of-state
taw schools reported incomes in excess of $75,000, smaller percentages of attorneys educated
at Gonzaga, the University of Puget Sound, the University of Washington or unranked law
schools in other states (23%, 11%, 29%, and 18% respectively) reported income levels as high.

In summary, more attorneys In the sample received their lega! training at the
University of Washington than at any other university. However, many attorneys were educated
at out-of-state ranked law schools. Moreover, with the exception of Native Americans, a higher
proportion of racial and ethnic minorities than whites were educated at these law schools. In
contrast, a smaller percentage of women than men attended out-of-state ranked law schools.

Typically, these differences in legal education do not necessarily translate into
different types of legal practice. The only important difference is that attomeys from out-of-state
ranked law schools were less likely than others to work as government atiorneys or public
defenders. Perhaps as a result, they typically reported higher incomes.

BThere is evidence in the survey data which supports the assertion that attorneys in the
sample from ranked law schools are at a later career stage than others. Typically, these
attomeys have practiced law longer than others.

70




FIGURE 6-11
DIFFERENCES IN ATTORNEY INCOMES
BY LAW SCHOOL ATTENDED
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COUNTY COMPARISONS: SELECTED ATTORNEY CONCENTRATION

The analysis of the Bar survey also examined the concentration of minority and

women attorneys across Washington's thirty-nine counties. The analysis focused on the
following issues:

. Racial, ethnic and gender differences in attomey concentration; and

° County differences in terms of the proportionality of minority attomeys to
minorities in the general population.

Attorney Concentration

As might be expected, the heaviest concentrations of minorities in the general
population were in western Washington counties, with the malority in King, Pierce and
Snohomish counties. Consistent with these patterns is the concentration of attornsys in the
sample who are racial and ethnic minorities. Their concentration was typically highest in
counties with the largest concentration of minorities.. The analyses revealed that the counties
with large minority populations—King, Pisrce, Snohomish and Spokane counties—have typically
higher percentages of minority attorneys than other counties. Counties with the largest share
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of women attorneys are primarily in western Washington-typically, King, Pierce, Snohomish,
Kitsap, and Thurston counties.

Population and County Comparisons

The study also compared minority populations in each county with the number
of minority attorneys in each county. The purpose of this comparison was to identify those
counties in which the proportion of minority attorneys was eiaher substantially lower (or greater)
than the proportion of minorities in the general population.

Two findings are important. FEirst, in many counties, the percentage of minorities
in the population exceeds that for attorneys by a factor of two or more. There are substantially
fewer minority attorneys than the proportionate representation of minorities in the general
population. Second, in some primarily rural counties, the concentration of minorities in the
population exceeds that of attorneys by a factor of more than three. That is, the percentage
of minority attorneys in those counties is three or more times smaller than would be expected
given the number of minorities in the general population.

In sum, minority attorneys are concentrated, like minorities in the general
population, primarily in urban counties across Washington State. However, in very few cases
are there ever more minority attomeys than the percentage of minorities in the general
population. Across most Washington counties, the proportion of minority attorneys is
substantially lower than the proportion of minorities in the general population. In some rural
counties, the differences are pronounced.

THE PROBLEM OF UNWARRANTED RACIAL, ETHNIC AND
GENDER DIFFERENCES IN INCOMES OF ATTORNEYS IN WASHINGTON STATE

Many factors may explain racial, ethnic and gender differences in reported
incomes described earlier in this report. Clearly, differences in legal education or experience
may play a role in explaining, for example, why women attomeys may report iower incomes

HThis part of the analysis was based on 1980 estimates of the minority populations of each
county in Washington State and 1988 estimates of the number of minority attorneys in each
county. The county population data were the only available sources of information on the
population and, in all fikelihood, underestimate the current proportion of minorities in many
counties. Between 1980 and 1988, the proportion of minorities in the general populations of
some counties may have increased significantly. As a result, this part of the analysis may
seriously understate any problem of "underrepresentation” of minority attomeys.

See also Notes 3 and 5. Hispanics were omitted from this part of the analysis because
the survey and census definitions of "Hispanics® were not comparable. Further, it is anticipated
that the number of attorneys from other racial groups may underrepresent the true number of
attomeys from these groups because attorneys of Spanish origin may have Identified
themselves as "Hispanics® rather than as African Americans, Whites or some other racial group.




than men-particularly white men. If women are less likely to have attended the better law
schools or have, on the average, fewer years of experience practicing law, then it may be
understandable why they report incomes lower than men. In this circumstance, disparities in
income between men and women would be explained by differences in education and
experience. Conversely, if women with experience and education equal to men and who
practice law in positions similar to those held by men receive substantially lower incomes, then
the income disparities would be less understandable. If no other factors related to competence
in the practice of law could explain these differences, then the differences might be attributed
to gender bias in the legal profession and viewed as unwarranted or unjust.

In order to ascertain whether racial, ethnic and gender differences in income are
directly attributable to race, ethnicity, gender or perhaps other factors (e.g., length of time in
practice, legal education, or type of practice), a multivariate analysis of the distribution of
reported incomes was undertaken. The analysis was designed to identify the effects of each
separate factor on reported income levels when other factors were included in the analysis
simultaneously. For example, one can determine whether differences in income levels are
attributable to race or ethnicity, once differences between attorneys on other factors such as
education, law practice, professional experience and gender are taken into account.

Type of Law Practice

Of the-many factors included in the income analysis, type of law practice was
extremely important in explaining differences among attorneys’ reported incomes. Attorneys
working in private law firms or as corporate counsel-even after years of experience, type of
legal education, race, ethnicity and gender were taken into account-reported substantially
higher incomes than all others in the sample.

10Multiple regression analyses were performed. This type of analysis identifies the direct
effects of such factors as race or ethnicity on reported incomes taking into account the effects
of other factors such as years of experience practicing law, type of law practice, law school
attended and so forth. Multiple regression analysis allows the researcher to determine the
effects of some factors, *holding constant" the effects of others.

The following factors were included in the analyses: gender; race—a series of
dichotomized variables corresponding to whether the respondent was African American,
Hispanic, Asian and Pacific Istander, White, Native American, or a member of some other racial
or ethnic minority group; minority women--a dichotomized variable measuring whether the
respondent was a minority woman; law school attended-a series of dichotomized variables
corresponding to the University of Washington, Gonzaga University, University of Puget Sound,
an out-of-state ranked law school, or an out-of-state unranked law school; years practicing law
in Washington; type of practice—a series of dichotomized variables corresponding to whether
the respondent practices law in private practice, as a government lawyer, as a public defender,
or in some other position; and whether the attorneys worked in a private law firm.

All statistical tables supporting this analysis are available upon request from the author.
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Experience in Law

Similarly, years of professional experience contribute to income disparities. Not
surprisingly, attorneys who had practiced law for many years—regardiess of other factors such
as race or ethnicity—reported higher income levels than attorneys with limited experience.,

} enal Education

Legal education had an almost equally strong effect on income levels. Attorneys
who attended out-of-state ranked law schools receive substantially higher incomes than others,
even after differences in law practice and years of professional experience are taken into
account. Attorneys educated in Washington State—regardless of the law school-tend, on the
average, to report lower incomes.

Gender

Women attorneys—even those with experience and qualifications equivalent to their
men counterparts—-reported substantially lower incomes than men.

it is important to note that this finding alone does not demonstrate gender bias
or sexism in the legal profession with respect to the salaries of women attorneys. The finding '
reveals substantial and important differences in incomes betwesn men and women which are
not explained by factors—objective characteristics such as type of law practice and years, of
experience practicing law-which typically explain most other types of income disparities.

Race and Ethnicity

The direct effects of race and ethnicity on income levels, except in the case of
Native Americans, are explained by other factors. This means that racial and ethnic differences
in income diminish once differences in legal education, years of experience, and the type of
law practice are taken into account. However, Native American attorneys-regardless of their
experiences and qualifications—report substantially Jower incomes than all other racial and
ethnic groups.

Myis possible that women attorneys are more likely to work on a parttime basis than
men and thus, report lower incomes than men for the same type of work. Although it is
impossible to test this hypothesis with the Bar survey information-no data were collected on
hours worked per week—it is unlikely that the part-time/ffull-time distinction would explain
dramatic differences between the income distributions of women and men at the highest salary
tevels. We would expect that women attorneys working part-time represent a mix of persons
who, if they worked full-time, could command salaries ranging from very low to very high. i
is unlikely, however, that even if all of the women attorneys who could command the highest
salaries were to work full-time their addition to the labor force would diminish significantly the
differences in income distributions between men and women at this level.
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Additional analyses were conducted in an effort to explain these findings,
particularly in light of the major differences reported in income levels between white and
minority attorneys at earlier points in this report. The analyses examined whether race or
ethnicity have any significant influence on the factors directly affecting income levels. It is
possible that racial and ethnic differences in income occur as the resuit of other factors. For
example, if minority attorneys are less likely than whites to be employed in the highest salaried
positions within the legal profession, they will, as a result, receive lower salaries.

The additional analyses yielded two noteworthy findings. First, income differences
are partly the result of differences in years of experience practicing law. Minority attorneys in
the sample, on the average, had practiced law for fewer years than whites. Second, income
differences also occur due to differences in occupations. Minority attorneys--particularly Asians
and Pacific Islanders, African Americans, and Native Americans—were much less likely to be
employed in private law firms than whites, even though they may have been educated at law
schools of equal standing and practiced law for similar periods of time. This contributes
directly to income disparities between minority and white attorneys, even though it has no
apparent basis in meaningful differences between the qualifications—such as educational
attainment—of minority and white attorneys.

In summary, many factors contribute to disparities in attorneys’ incomes. Among
the most important of these—once other factors are taken into account-are the type of legal
practice, years of experience in law, and legal education. Generally, attorneys working in
private law firms, those educated at out-of-state ranked law schools, and men attomeys report
higher incomes than all other groups.

With respect o women attorneys, the gender differences are unexplained by any
aspect of education, experience or factors logically related to competence in law introduced
into the analysis. Thus, one’s gender does appear to affect one's income level.

Racial and ethnic differences in incomes also remain an issue. Many of the racial
and ethnic differences in incomes discussed earlier in this report appear to be attributable to
certain factors. The analysis shows that these income differences are associated with
differences in relative years of experience and the types of legal practice. For instance, few
minority attorneys have either the years of experience or the positions in private law firms that
command the highest incomes. That minorities are less likely to hold positions in law firms is
a real concem because their apparent levels of educational attainment are, on the average,
equivalent to or higher than those of whites.

CONCLUSION

The analyses described in this chapter show substantial differences between
minority and white men attorneys in occupations and incomes. Despite similar levels of
educational attainment--as measured by law schaools attended-minority attorneys are more likely
than whites to be employed as government lawyers and public defenders. These legal
positions provide valuable public service, but pay substantially less than positions in private
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law firms. Further, women attorneys report incomes substantially lower than men, even when
they work in private law firms and have qualifications equivalent to men. With respect to
minority women attorneys, they are least likely to be in private practice. They are much more
likely than any other group to be empioyed as a government lawyer or public defender.
Finally, the survey also shows that in many areas of Washington, there may be few or no
minority attorneys serving the need for legal representation of minorities in the general
population.

With respect to incomes and occupations, howaver, there do exist unexplained
disparities. There are pronounced differences between minority and white attomeys which are
not necessarily attributable to objective qualifications of competence in the practice of law such
as educational attainment. That the differences remain unexplained following muttivariate
analyses of many factors which should adequately explain income and occupational differences
is particularly troublesome. The results of these analyses clearly imply that other factors--
some unrelated to competence in the practice of law-may contribute to the disparities.
However, it would be erroneous to conclude on the basis of these results alone that pervasive
racial, ethnic and gender biases exist in the legal profession, since other studies would be
required to substantiate further the existence and prevalence of such bias.12 it would be
equally erroneous to conclude that minorities in areas with few minority attorneys receive
inadeguate legal representation.

1250me persons might be led to conclude from these results that racial and ethnic
minorities are more likely than whites to hold positions as government iawyers and public
defenders because private law firms selectively recruit white attorneys. Private law firms,
according to this line of reasoning, may be discriminating against racial and ethnic minorities
in hiring. Such a conclusion would be seriously mistaken Iif based solely on the results of this
Bar survey. -
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CHAPTER SEVEN

COMPOSITION AND SELECTION OF THE
WASHINGTON STATE JUDICIARY'

Prepared by
Charles H. Sheldon, Ph.D.

TSources: Interviews with one state Appellate Court Judge; three King County Superior
Court Judges; one King County District Court Judge; one Seattie Municipal Court Judge; two
unsuccessful candidates for Seattle Municipal Court; and three Spokane County Superior Court
Judges. Four of the eleven interviewees were minorities. The eleven interviewees had
experienced appointments as well as elections. Some had served on all levels of the state
bench except the Supreme Court, and had been candidates for all levels, including the
Supreme Court. Officials from the following organizations or offices were contacted by
telephone: Seattls-King County Bar Association (SKCBA); Spokane County Bar Association;
Washington State Bar Association (WSBA); the Governor's and Seattle Mayor's offices; King
County Council; Young Lawyers Division (YLD) of SKCBA; Seattie-King County Municipal
League; Washington Women Lawyers; Women's Political Caucus; Asian Bar Association of
Washington; and Loren Miller Bar Association. Various state Court Administrators were also
interviewed by telephone. The reports published by the following organizations were reviewed:
Commission on Washington Courts; the Task Force on Judicial Selection of SKCBA:
Washington Women Lawyers; and the YLD of the WSBA. Several reports of the Minority and
Justice Task Force were also consulted and some of the information comes from previous
research on the Washington judicial selection process. Seventeen active and retired minority
judges from Washington State and a comparable group of seventeen non-minority state judges
were also surveyed by means of a mail questionnaire. All unattributed quotes are from those
surveyed or interviewed for this Chapter. Interviewees and respondents were promised
anonymity. Interviews were conducted by the author with the assistance of the following Task
Force Members: Ruperta Alexis-Caldwell, Attorney; Mary Alice Thailer, Attorney; and Patricia
Lee, Executive Director, Commission on Asian American Affairs. Interviews were conducted
during 1889 and the first half of 1980.




INTRODUCTION

The Minority and Justice Task Force was charged with studying the problems of
racial and ethnic biases in the Washington State court system and with recommending
remedies. Of course, a crucial part of that charge necessitates a review of the status of
minorities in the Washington judiciary. ‘

The Subcommittee on "Underrepresentation and Treatment of Minority Judges,
Court Officials and Other Court Personnel,” was, among other tasks, charged with the
responsibility of determining the representativeness of the judiciary; reporting on how the
present selection of judges functions; isolating aspects of the selection processes which may
work against a fair representation of minorities; and recommending corrective measures.

GENERAL REPRESENTATIVENESS OF THE WASHINGTON JUDICIARY

Democracy and representativeness are inextricably intertwined. !f they exist in
harmony, it means that public officials remain servants of the public. Recognizing that judges
are public servants, how can their representativeness be ensured?

Judges can, of course, represent the character of their constituents without being
a microcosm of the social, political, economic, racial or ethnic make-up of the community.
Howaver, the most common means of ensuring adequate representation is for the composition
of the judiciary to constitute a cross-section of the community. This should mean that the
racial and ethnic make-up of a culturally diverse society is reflected in this judicial
cross-section. Any concept of justice requires that the law, and those who apply &, protect
minorities from the possible dominance by the majority. Sensitivity to the often misunderstood
or ignored values of minorities is, of course, a requisite for adequate legal protection. This
sensitivity is not limited to nor can it be unquestionably assured by the presence of minorities
in the judiciary. However, it is more likely to appear with their presence than with their
absence.

2 an earlier Task Force report on racial, ethnic and gender differences in the Bar, Dr.
George S. Bridges discussed the complexities of the term representation: *The term has many
definitions and uses. One definition views “representation* in terms of the simple proportion
of minority attorneys in the state and whether the proportion is less than or equal to the
proportion of minorities in the state general population. An alternative definition views
“representation” in terms of the relative social standing of minority and non-minority attorneys.
According to this [atter definition, minorities may be underrepresented if minority attorneys have
lower incomes and less prestige or years of experience.* See George S. Bridges, Ph.D., Racial,
Ethnic and Gender Differences in _the Washington State Bar, {Olympia: Washington State
Minority and Justice Task Force, Office of the Administrator for the Courts, February 1880}, p.
5. For the purposes of this chapter, the author adopts the former alternative even though the
data shows that both definitions are applicable to minorities in the profession and on the bench
in Washington.

78




Minorities in the judiciary perform important symbolic functions that cannot be
performed by non-minorities no matter how sensitive or understanding they may be. When
members of the minority communities become judges, they are seen by others as contributing
members of the larger diverse social system and as being members of a professional group
which is highly regarded by society. Also, the more minorities represented on state benches,
the greater the pride of those they represent. According to one study:

Minorities are accorded more respect in proportion to the
accomplishments of their own people; judicial office is such an
accomplishment which raises the pride of all . . .people of a
particular race/ethnicity.

How well do the Washington State benches mirror the presence of minorities in the general
state population and in the legal profession?

in 1988, the Washington population was 4,565,000 of which 10.6% were minorities
(African Americans/Blacks; Hispanics/Latinos; Native Americans; and Asians and Pacific
Islanders).4 Out of the approximately 15,000 active attorneys in Washington in 1988, it is
estimated that 5% were minorities.” Clearly, the legal profession fails to reflect the numbers
of minorities in the general state population. With respect to judicial positions, minorities
constituted about four percent (4%) of the state judges in 1988. As of April 1890, 371 judges
constituted the Washington judiciary (Supreme, Appeals, Superior, District and Municipal
Courts), and, of these, 16 {4.3%) were identified as racial and ethnic minorities.® Except for

3N. Lovrich, C. Sheldon, and E. Wasmann, ‘The Racial Factor in Nonpartisan Judicial
Elections: A Research Note," 41 Western Political Quarterly 815 (1988).

40ffice of Financial Management, "1988 Population Trends for Washington State,” 1989.

5Washington State Minority and Justice Task Force, Progress Report (Olympia:
Washington State Minority and Justice Task Force, Office of the Administrator for the Courts,
January 1990), p. iii. Also, among the approximately 1,800 students matriculating in 1989 at
Washington's three law schools (University of Washington, University of Puget Sound and
Gonzaga University) are found 178 (10%) minority students. Approximately 12% of University
of Washington Law School students are minorities, about 10% are among the University of
Puget Sound student body and 9% of those attending Gonzaga are minorities. No reliabie
figures were readily available concerning retention and Bar exam pass rates.

Sas of April 1980, 371 state judges includes those newly authorized positions which had
been filied by appointment. The total of 371 judges is a changing number because of the
newly authorized positions which are constantly increasing the total number of judges
appointed or elected. As of November 7, the breakdown of minority judges according to levels
of the state benches is: one among nine members of the state's court of last resort; none
among the seventeen judges on the court of appeals; eleven from among the 144 superior
court jurists; one among the 106 district judges; and five out of the 95 municipal judges.
This breakdown does not include the Office of Administrative Hearings, which reported three
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the Supreme Court judge and one superior court judge, ail of the state’s minority judges are
reportedly in King County.

In sum, in 1988 the percentage of minorities on the bench (about 4%) was slightly
less than the percentage of minority lawyers (5%) as estimated by a 1988 bar survey.
However, in 1988 the percentage of minorities on the bench (about 4%) was substantiglly less
than the estimated percentages of minorities in the general population (about 11%).7 Also,
despite the recent election of two new minority judges—one to a King County district court and
one to the Seattle Municipal Court-the percentage of minority judges may still fail to
correspond with the percentage of minorities in the state population. This issue can be
examined further once 1990 census data is available. Regardless, it is clear from the available
1988 data that minorities are underrepresented among the state judges and are, unfortunately,
heavily concentrated in one of the thirty-nine counties in this state.

What is encouraging, however, is that there is some recognition that there is a
need for more racial and ethnic representation on the state benches. For exampie, a 1986
survey of aftorneys asked respondents, “To what extent do you agree that more ethnic and
racial minorities ought to be selected to Washington courts.” Thirty-one percent (31%)
responded favorably; twenty-two percent (22%) were unfavorable; and forty percent (40%)
remained neutral, neither agreeing or disagreeing with the statement.

Also, at most of the public forums held by the Task Force during September and
October of 1988, numerous speakers highiighted the problem. One attorney testifying before
the Task Force noted that:

a [minority] fitigant casts his or her eye about the courtroom realizing
that . . .the court reporter, the balliff, the court clerk, the judge, the
other lawyer and frequently their own lawyer are all white. . . .[T]hat
. . litigant can not help but fee! at least uneasy [about] whether that
forum will be capable of understanding and evaluating his or her life
experiences and the value of his for her] loss.

it was also contended that because of this underrepresentation minorities held a strong feeling
of distrust toward the judiciary.

minority administrative law judges out of fifty-six as of June 30, 1988.

’c. Sheldon, "Representativeness of the Washington Judiciary: Ethnic and Gender
Consideration,” 43 Washington State Bar News 31 (1989).

BFor additional information about similar perceptions, see Chapters 4 and 5 of this report.

SJulie R. Hunt, Ph.C., 1988 Public Forums on Raciai/Ethnic Bias in the State Court System
(Otympia; Washington State Minority and Justice Task Force, Office of the Administrator for
the Courts, January 1890), p. 54.




Because the credibility of our system is so insidiously undermined
by these concerns, it is imperative that everything possible be done
to assure . . .that minority judges are elected or appointed and that
minority court persons are hired.

Recognizing that the underrepresentation of minorities on the state benches is an
important problem, the questions become: How does the present judicial selection process
function? To what might the above results be attributed? What changes are needed in order
to correct the underrepresentation of minorities in the Washington judiciary?

THE SCREENING PROCESS AND (TS PREREQUISITES
Judicial selection is a winnowing process. Many attorneys are eligible, several
are considered, but only one is chosen. To understand judicial selection is to understand that

this screening eliminates all but the one. Why is this one most often not a minority?

Experience as a Pro Temporg Judge

Experience as a pro tempore judge is often a precursor to a permanent
judgeship. The judicial aspirant can gain valuable experience to add to his or her credentials,
and increased exposure to practicing attorneys. The screening and selection process for pro
tempore judges is different at each court level. Placement on the pro tempore judge approved
list does not guarantee you will be chosen to serve. For example, in King County Superior
Court only fifty or so attorneys, from a list of 300 names, cover most of the need through
repeated appearances.

Professional and Partisan Affiliation

Professional activities help to ‘nurture support from legal colleagues for those
attorneys considering a future in the judiciary. One judge admitted that his efforts in the
Young Lawyers’ Division and other professional assignments on behalf of the Bar brought him
recognition from older, influential lawyers who, subsequently, were willing to give their
endorsements. The value of political party affiliation and partisan activities may be more
crucial in some counties than in others, and might be considsred by the Governor in the
absence of formal input from the Bar.

10y,

nAt the time of the Task Force's survey of court personnel in June 1989, five of the

eighty-five attorneys listed by court administrators as pro tempore judges were identified as
minorities.
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Bar and Other Screening F’roceass;es12

The Washington State Bar Association (WSBA) assumes the responsibility for
evaluating potential Supreme Court and Court of Appeals applicants. The Board of Govemors
of the WSBA delegates evaluation responsibifities to the twenty-one member Judicial
Recommendation Committee (JRC) which produces one list of names for the Supreme Court
and another for the three divisions of the Court of Appeals. The lists are fashioned by the
JRC largely from persons who apply to the Committee, but occasionally names are submitted
by the Governor's Office and by Committee members. The Committee recommends only those
who are "well qualified." The Committee attempts to measure demonstrated legal ability,
mental and physical health, fairness, integrity, and courage.

The Judicial Recommendation Committee’s lists are submitted to the WSBA Board
of Governors for approval. Board members on rare occasions have added names to the lists.
The Board then sends the names of the "well qualified” candidates to the Governor, The lists
are periodically updated in order to keep the names current. This allows the Governor to
make an appointment to an unanticipated or sudden vacancy without waiting for another Bar
evaluation. One Bar official reported that *[tjhe Governor in recent years has always chosen
from the approved list, the list is broad enough that the Governor retains significant discretion.”
However, only one minority has ever been appointed to the Supreme Court through this
process.

The Seattle-King County Bar Association (SKCBA) has also formalized its
screening process. Two committees on judicial selection (Judicial Screening Committee (JSC
~ 1 and Il) have designed a thorough process which involves a detailed questionnaire to be filled
out by each applicant, an investigation by committee members involving contacting the
applicants' references, and candidate interviews. The committees have twenty-five members
each, including three non-lawyers. Care is taken to assure that the screening committees’
membership represents }he broad spectrum of the legal practice and includes racial and ethnic
minority representation. 4 USC 1 rates candidates for King County Superior Court and the

12The writer was unable to consult with all county bar associations. Two were selected
in order to provide an overview of the process, especially in counties with a diverse racial and
sthnic population.

13wsBA, "Judicial Recommendation Committes Guidelines,” 1985. For a historical account
and analysis of the contemporary state bar committee, see C. Sheldon, "The Recruitment of
Judges to the Washington Supreme Court: Past and Present," 22 Willamette Law Review 85
(1986).

140n the 1986-87 Judicial Screening Committee, there was one minority member; on the
1987-88 Committee, there were two minorities. The current Committees, JSC | and |I, have a
total of five minorities. Over the past five years, the Committee members have been broadly
based with minority representation increasing slightly almost every year and now constituting
10% of the total Committee membership. See also, R. Prentke and J. Fantel, “The Merit
Selection of King County Superior Court Judges,” 43 Washington State Bar News 35 (1989).




Court of Appeals, Division I. JSC II, which was formed in the Fall of 1989, is now responsible
for rating candidates for election and applicants for appointment to King County District Court,
as well as rating applicants for King County Court Commissioner positions. JSC |l rates
candidates for election to the Municipal Court and when requested, it also rates the applicants
being considered for an appointment at this court level. Through questionnaires, interviews
and contacts with references, the committees attempt to contact everyone on the reference list
in an effort to determine the legal competency, integrity, diligence and judicial temperament of
the applicant.

Each of the two screening committees uses a slightly different version of the
same questionnaire. However, both contain inquiries about the applicant's current position,
practice and court appearances; educational and employment history; judging experience; bar
and judicial discipline and malpractice matters; status of health; professional and civic
activities; honors; names of references from bench, bar and community; and a concluding
question: “Why should you be appointed or elected to this judicial position?"

Applicants for appointments are rated “exceptionally well qualified," “well qualified"
or, if not enough positive votes are received (it requires at least 3/4 vote of approval from a
quorum), the candidate’s name is left off the approved list. After approval by the Board of
Trustees, the Governor is sent a list which is arranged alphabetically under the two ratings.
No comments are provided. A person remains on the list for two years before a reapplication
is required. Those failing to be rated favorably by the committees can reapply after waiting
two years and the screening begins anew.'~ Those receiving *well qualified" often try again
for “exceptionally well qualified.”

Outside King County, the screening process to vacancies on all levels of the
bench is much more informal. Even in Spokane County, the bar does not have a selection
committee conducting interviews, and ratings are not issued. They have a very informal
structure, according to one Spokane jurist.

In Spokane, the Bar provides the appointing authority with the only professional
appraisal of the candidate’s competence and potential for the bench. The tendency to rely on
informal contacts has permitted an “old boy* nstwork to dominate, although the recent influx
of new and young attorneys has now and then intervened.

15Recently, the list contained thirty-seven names including some minorities who were
“exceptionally well qualified” or *well qualified.* Around seventy persons were interviewed to
compile the approved list of thirty-seven. Washington Supreme Court, *Report of Washington
Commission on the Courts, p. 184. According to SKCBA, over the past five years, the
Committees’ lists of "highest rated applicants reflected a much higher percentage [of women
and minorities] than represented in the Bar. Our list and the Goveror's appointments reflected
substantial amounts of experience in district and municipal courts, overwhelmingly favored small
firm practioners. . .and included substantial numbers [from] government jobs." Letter from R.O.
Prentke dated September 4, 1990. -




There are a number of other bar-related and political associations which screen
judicial candidates for both appointments and elections and which have developed their own
process and procedures. They include, for instance, the Washington Women Lawyers (WWL);
Washington Women'’s Political Caucus; the Loren Miller Bar Association; and the Asian Bar
Association of Washington (ABAW) to name just a few. Some of the issues considered by
these organizations include, but are not limited to, pro bono work, issues confronting women
and people of color, and community-related activities. For additional information on these
organizations' procedures regarding the screening and appointment process, please refer to
Appendix J.

THE APPOINTMENT PROCESS

Although all judges in Washington are elected on nonpartisan ballots, vacancies
due to resignations, deaths or incapacities are filled by gubernatorial appointments to supreme,
appellate and superior benches. District and municipal appointments are by county
commissioners (councils) and mayors, respectively. Actually, throughout the ?tate's history,
nearly two-thirds of all judges have been initially appointed to their positions. 6 Therefore,
given the importance of the appointment process in shaping composition of the state judiciary,
this section of the chapter highlights a few of the factors to be considered in the appointment
process.

For permanent appointments to all levels of the bench the formal process begins
with the submission of a letter of application with a résumé and letters of support to the
appointing authority for an announced vacancy. Commonly, considerable groundwork needs
to be laid before one makes a formal {etter of application to the appointing authority and a
request for evaluation by the bar. The letter of application to the Governor (or County Council,
Commissioners or Mayor) is accompanied or followed by letters of endorsements from non-
lawysr groups such as the State and County Labor Councils, Teamsters, Women’s Political
Caucus, Washington Education Association, law enforcement and police groups, some of
which interview the candidates. The consensus is that from six to twelve letters are ordinarily
sufficient, although twenty or thirty letters are not uncommon. A few telephone calls of support
from legal, community or political notables to the appointing authority make a difference.
Knowing the Governor or Mayor or having worked in their campaigns is helpful. Also, County
Commissioners, Mayors and Governors generally consider political party affiliation in making
judicial appointments. For example, of the last dozen appointments to the Supreme Court
(since 1970), only two did not share the Govemor's political party identification. Interestingly,
these two were the first woman (Carolyn R. Dimmick) and the first minority (Charles Z. Smith)
appointed to the state’s high court.

16Yourlg Lawyers Division, Washington State Bar Association, "Report on Judicial
Selection,” 1989, pp. 9-10, and Washington Women Lawyers, "Washington Women Lawyers
Examines Judicial Selection,” 8 SKCBA Bar Bulletin 13, 1989. Also note that all appointees,
with the exception of some municipal judges, must stand for election at the next general
election in order to finish the term of those they replace. Of course, after that, they must be
elected to their own regular four- and six-year terms.




Although the Governor and other appointers ?re not obligated to make their
appointments from the lists provided by the bar associations, / recently all appeointments have
come from those approved by the bar associations. The Governor's Office (under the
supervision of the Governor’s counsel) asks for access to the guestionnaires filled out by King
County applicants or sends a similar questionnaire to applicants in other counties. The
Governor's Office also requests signed consent forms to check on disciplinary actions taken
by WSBA, and contacts county bar presidents. The State Patrol is contacted concerning any
criminal records. Letters and phone calls are reviewed. County, civic, business and political
leaders are contacted concerning the candidates, along with sitting judges. After an initial
screening, personal interviews are scheduled with promising candidates.

The interviews are informal, non-political and consistent with Canon 7 of the Code
of Judicial Conduct.'® Questions in the thity minute interview on the candidate's position
regarding specific legal issues are avoided.

Sometimes the Governor asks them a variety of questions and some
of the questions will sometimes be in the areas of something that
might be of community interest and which will be a more general
question, perhaps asking them what they know and get their feelings
on things of that nature. . . .Some of the things [he is looking for]
is the role that judges are not the policy makers in the big "P" of the
political sense like the Legislature in terms of deciding these policies.
But | think their role is to: interpret the law and | quess we all have
some reality for what type of leeway [is allowed]. 9

The Governor attempts to:

emphasize, not only when he gets the Bar list {but] in talking with
people who work for those groups in other counties [that] we would
like them [to] encourage candidates, women and minorities, to be
part of the process.

70ne exception is a King County ordinance which obligates the Council to seek bar
recommendations. Chapter 270, King County Code, 1987.

8Canon 7 of the Judicial Code of Conduct admonishes that “Judges Should Refrain
From Political Activity Inappropriate to their Judicial Office. . . .[and] should not make pledges
or promises of conduct in office other than faithful and impartial performance of the duties of
the office; [or] announce their views on disputed legal and political issues; . . .*

1QWashington Supreme Court, "Report of Washington Commission on the Courts,* 82
(1989).

204, at 72.




The King County Council considers for appointment to district benches only those
candidates whose qualifications have been reviewed by bar associations that have been
conducting candidate evaluations for at least two years. Thus, in addition to the SKCBA's
recommendations, input is received from other local bar associations such as the Loren Miller
Bar Association, the Washington Women Lawyers, and now the Asian Bar Association. This
new (1987) process was designed to remove much of the patronage politics involved in some
of the earlier appointments. It has attracted more applicants and permitted more open
screening.

in Seattle, Mayor Norm Rice, who took office in January 1880, relied on an ad
hoc screening committee for his first two appointments to the Seattle Municipal bench. The
Committee membership included lawyers and non-lawyers.  The positions were widely
advertised “in order to generate a diverse field of candidates. More than twenty aspirants
applied to the Mayor's screening committee and eight finalists were interviewed. The two
finally chosen were minorities. The Mayor said the new judges brought ‘strong legal
experience, diverse backgrounds and proven administration abilities to the job.

THE ELECTORAL PROCESS

Although most jurists in Washington are initially appointed to fill a vacancy, with
the exception of a few municipal jurists, all appointees must face the voters in a nonpartisan
race at the next general election. Most will not face opposition. In the vast majority of judicial
election campaigns, the September primary is the crucial race. Except for district court races,
gaining over 50% of the vote in the nonpartisan race means the candidates are duly elected
and their names appear on the November ballot unopposed. For most candidates the
campaign must peak the first week of September. Thus, fundraising, organization and
campaigning begin and often end sooner for the nonpartisan judiciary than for partisan political
races. Planning for an election campaign must begin immediately after appointment or long
before the July filing date.

Although nonpartisan, the organization of judicial campaigns seems not altogether
different from partisan political contests.<® The difference, of course, is in the content of the
campaign which is dictated by provisions of the judicial canons. However, nonpartisan judicial
candidates are often invited to candidate “fairs” and "nights" along with the other partisan office
seekers, Sharing the platforms with aspirants to the State Legislature or U.S. Congress is often

21 Seattle Post-intelligencer, March 28, 1990.
24,

23 judicial races are nonpartisan, but they can be as political as any other race in today's
terms. Many candidates were not prepared for the financial hardship and the emotional drain.
Their campaigns were demanding personally, professionally and without question, exceeded
their cost estimates.” Linda D. McQuaid, *Fear and Loathing on the Campaign Trail," 4 SKCBA
Bar Bulletin 19 (March 1988).




a convenient means of gaining voter recognition, and Canon 7 often gives the judicial
candidate an excuse for not confronting the tough political or legal questions.

Both the Seattle-King County and Spokane County Bars, like most of the county
bars, are involved in the evaluation of candidates for the electoral process. In contested
elactions for all leveis of the bench the two SKCBA committees follow the same questionnaire,
investigation and interview process that they use for appointments. The final ratings released
to the media include an additional category of “not qualified.” If not enough information is
provided (usually the candidate refuses to submit to the committes evaluation) an “insufficient
information” rating results. The Spokane Bar polls its membership in each contested race
making public the preferences of the profession before the September primary and, if need be,
before the general election.

SKCBA also conducts an evaluation study of superior, district and municipal court
judges and superior court commissioners. Superior court incumbents are evaluated by the
Judicial Evaluation Committee (JEC) which is separate from the screening committees.
SKCBA's Young Lawyers Division Judicial Information and Evaluation Committee evaluates
district and municipal jurists. Every two years the JEC and SKCBA's YLD survey attorneys
familiar with judges’ performances. The judges and commissioners are rated from “excellent”
to “very poor* on diligence, courtirocom conduct, legal ability, decision quality, impartiality, and
courtroom administration. The results of the evaluations are released to the judges in
non-election years and to both judges and the public prior to the September primary in
election years.

As noted in the appecintment process, other organizations, such as Washington
Women Lawyers, the Loren Miller Bar Association, and the Asian Bar Association have a
evaluation process for judicial elections. See Appendix J for more details.

Of course, most judicial incumbents are not challenged at the polls. Even when
facing an opponent, most incumbents win. #t is considered by many in the legal profession
to be bad form to challenge an incumbent, unless obvious questions have arisen regarding his
or her competency. But when a contested race materializes, endorsements are encouraged.
As with the appointment process, groups are contacted and candidates are often interviewed.
Members of interest groups receive newsletters that discuss judicial ratings, and the public is
informed of endorsements through news releases or other campaign literature.

Newspaper endorsements play crucial roles in all elections.24  For instance,
judicial candidates in contested races might be interviewed by a group of newspaper editors.
These interviews tend to be more political and some judicial candidates have suggested that
the questions asked, if answered, might lead to violations of Canon 7 of the Code of Judicial
Conduct. Throughout any campaign, judicial candidates must exercise care in observing the
code. At the same time, the voter and special groups deserve an honest account of the
judicial candidates’ views if they are not forbidden by the Canons.

24Orman Vertress, “Politics and the Mass News Media,* Masters Thesis, Political Science
Department, Washington State University, 1983.
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Washington voters often ignore the nonpartisan judicial races on election day.
In the November balloting, sometimes 40% of those voting for president or senator neglect to
move down the ballot to vote for judicial positions. In primary elections in September, fewer
of the registered voters participate and, as in the general election, the "roll-off" for judicial races

is considerable. Nonetheless, those remaining voters who cast their baliots for judicial
offices in both primary and genergl elections are not as ignorant of candidates and issues as
often portrayed in the literature. For example, one judge observed that he had "been

amazed at the insights of people who know no more than what they read in the newspapers.”
He thought that “the public are perfectly capable of making good valid judgments without
being led around by their nose." Survey research confirms this judge's observation. in 1986
a survey of a sample of Washington attorneys (N=299) showed that 45% of them thought the
judicial voter possessed “Enough or "More than enough" information 1o vote on the
qualifications of judicial candidates, a not altogether discouraging number.2? A study of
Spokane County voters in 1883 and 1984 concluded that:

Popular elections should not be seen as infrequent gatherings of the
great unwashed, wherein rational outcomes are a matter largely of
chance occurrence. Rather the judicial electorates involve a rather
self-selected group of voting participants. These participants are
likely to be atypical of the general public with regard to their
uncommon interest in public affairs, their years of experience
following local affairs in their own area and their level of knowledge
about local government.

But what sources do the judicial voters draw upon in choosing one candidate
over another? When asked about the importance of various sources of information, the 31%
that supported a more representative bench responded as indicated in Table 7-1 on page 89.

25WSBA, Young Lawyers Division, *Report on Judicial Selection,” June 1, 1989), Appendix
D. ‘

2oy example, McKnight, Schaefer and Johnson, *Choosing Judges: Do the Voters Know
What They are Doing?* 62 Judicature 84 (1978).

27 See note 7, supra, for other results of the survey.

28N. Lovrich, J. Pierce and C. Sheldon, "Citizen Knowledge and Voting in Judicial
Elections,” 73 Judicature 33 (1989).




TABLE 7-1
SOURCES OF VOTER INFORMATION
Source of Voter Information Percent*
Newspaper editorials 57%
Newspaper ads 57%
B Results of law enforcement surveys 56%
Endorsements of special groups 54%
Results of bar preferential polls 52%
Recommendations from attorneys 51%
Door-to-door contacts with voters 50%
Voters' meetings with candidates 44%
Discussions with friends and family 42%

*Percent = Very Important to Important.

Other sources such as lawn signs and billboards (34%), mailings from candidates (29%), radio
ads (22%3 telephone canvassing (9%), and TV ads (8%) were not regarded as important voter
sources. S

The costs of campaigning for judicial office, although not prohibitive when
compared with the costs of running for other political offices, have increased over the years.
it is a rare case where a relatively inexpensive campaign succeeds. For superior and district
court races in King County, direct mailings costs often constitute a large item in the campaign
budget. For example, two successful candidates for the superior court in 1986 spent a total
of $42,000 and $49,000, respectively. A winning district court candidate spent $15,000. This
list of campaign expenses shows that direct mailing expenditures figured Isrge in all three
budgets. Their major expenses are broken down in Table 7-2 on page 90.%

29Note 27, supra,

30Sugr&\ note 23 at 2, -




TABLE 7-2
CAMPAIGN EXPENSES-KING COUNTY
Advertisements Superior Court District Court
Candidate #1  Candidate #2
Newspaper Ads $ 1,000 $ 2,600 $ 2,300
Yard Signs 1,100 800 1,400
Brochures 5,100 9,600 1,500
Direct Mailing 18,000 13,600 7,600
Radio 7,100 4,500 0
Bus Signs 6,600 6,700 0
Billboards 4,000 0 0
Television 0 0 0

PERCEPTIONS ABOUT THE SCREENING,
APPOINTMENT AND ELECTORAL PROCESSES

All the successful white judges interviewed feit that minorities were at no great
disadvantage in the appointment process, a view not held by the minority interviewees. White
judges advanced several reasons to explain the lack of better minority representation on
Washington courts. First, they believed that many of the bright young minority attorneys who
might be interested in an appointment lacked the varied legal experience to receive the bar's
endorsement. it was also their impression that young minority attomeys were often without the
soclal and political activity that brought them to the attention of the Governor, Mayor or County
Commission/Council members. Also, it appeared to them that many minorities were not
familiar with the process and are consequently reluctant to pursue appointments. It was their
perception that those older minority attomeys, who were well established and who would likely
receive the bar committees’ approval, seemed unwilling to relinquish a lucrative and stable
practice for a judgeship.

Another reason given by some of the white interviewees for the
underrepresentation of minority judges is the seemingly unintentional bias built into the bars’
scresening process. Conseguently, some judges felt that in King County a minority candidate
has a better chance of succeeding in a well organized election campaign. Because of fewer
mincrities among Spokane's population, the Spokane interviewees believed that the
appointment process, rather than the electoral process, provides a better opportunity.

From the perspective of the minority interviewees, two of whom were judges, the
process is a deterrent. Perhaps the overriding obstacls, referred to as "playing the game," is
unique to minority candidates. On the one hand, minority candidates, like all candidates, must
acquire broad experience, make the relevant acquaintances, and cater to those in the
*astablishment” to be successful. On the other hand, they must continue to remain close and




sensitive to their minority constituencies. Hence, a “Catch 22" situation arises. Paying
attention to the one side of the equation exacerbates difficulties on the other side. It is a
delicate balancing act; to succeed one must be, as one interviewee phrased it, a “consummate
politician:"

You have to integrate yourself into that network if you want to make
sure that you get a decent rating and decent consideration. And
that's why minorities who advance to these higher levels are isolated
and perhaps feel isolated from their own . . .ethnic constituency.
The time they have to spend [to play the game] the less time they
can spend with their own natural constituency.

For some minority aspirants to the bench, “playing the game" means a loss of
identity. They feel the effort needed to get elected or appointed is a great compromise which
white aspirants do not have to make, Whites are able to maintain their cultural affiliations
without being suspect by their community or by the legal profession.

The need for a sense of identity is, of course, not limited to minorities. However,
too often the images of psople of color have been defined by others. Consequently, unlike
their white counterparts, minority judicial aspirants are compelled to become the "consummate
politician” in order to reconcile the conflicting constituent and establishment roles. The majority
needs to recognize this possibie role conflict.

Although the screening process can be a difficult experience for all judicial
aspirants, minorities feel acutely sensitive fo the problem. As expressed by one minority
interviewee: "t is 2 demeaning process if you have any sense of privacy. You have to answer
their [screening committees] questions.” Often those questions are directed toward whether
the minority candidate "can grin and bear it* For example, gquestions may be posed
concerning how the candidate would respond to a racist slur. If an attorney, a court staff
member or a litigant made racist references, what would the candidate say or do? Are these
types of questions also directed toward white candidates? Minority aspirants “in most
instances will be reminded in ever so subtle ways [by the committees] that they . . .are
outsiders.* Consequently, the screening process remains suspect to some minorities wishing
1o seek a judicial position.

Too often the composition of the screening committees puts minority candidates
at a perceived or real disadvantage. It becomes increasingly discouraging:

A lot of minorities by conditioning experience are skeptical of what
decision-makers and people in positions of authority tell them. .
.They have seen time and time again themselves, their friends and
associates stymied or misled. . . .This goes to the fact that minorities
are not sufficiently a part of the decision making process. And until
they are it is always going to be a suspect process in their mind.

9




Some minorities perceive the various screening committees of the bars as having
a poor representation of or appreciation for members with criminal law, experience which has
been gained by working at a public agency or in the municipal court.®" According o some
minorities interviewed, practice with public agencies apparently is not held in high regard by
the screening groups and consequently, some minorities become discouraged. If this is true,
it may be extremely difficult for minorities *to impress" the bar screening committees, especially
since a larger share of minority attorneys are employed in government service, particularly as
public defenders. To successfully survive the screening process, minorities, therefore, believe
that they must be better than the serious white candidates.

Some minority candidates contend that a quota system seems to be at work.
To them, there seems to be a policy of replacing one mincrity with another, thus keeping the
percentage of minority judges somewhat constant. There appears litle hope that the
representation of minorities on the bench will ever reach (and never exceed) their percentage
in the population or in the legal profession.

ideally, an objective value-free appointment process should not distinguish
candidates on the basis of race or ethnicity. To generate some clues as to the objectivity of
the process, seventeen (including one retired judge) minority judges in Washington were
surveyed for this report by means of a mailed questionnaire. The survey attempted to
measure the level of anxiety each suffered in the interviews with and in their efforts to gain
approval from the various screening groups. In order to isolate which aspects of the
appointment process appear to impact minority candidates, seventeen white judges with as
near as possible comparable judicial backgrounds (e.g., age, years on the bench, gender, level
of court, appointed or elected ) were also surveyed. By comparing the responses of the two
comparable groups, some insight can be 2gained into the difference that the race/ethnicity
factor makes in the appointment process.3 Table 7-3 on page 93 reports the results.

3w, contrast to white attorneys, a larger share of minorities are employed as government
lawyers and public defenders [in the state]. For example, blacks are roughly three times more
likely than whites to work as public defenders . . . and almost twice as likely to work as
government lawyers.* George S. Bridges, Ph.D., Racial, Ethnic and Gender Differences in the
Washington Bar: Results from the 1988 Washington State Bar Survey, (Olympia: Washington
State Minority and Justice Task Force, Office of the Administrator for the Courts, February
1980), p. 10.

32The two groups were asked identical questions about the appointment process. Each
of the thirty-four was instructed as follows: “A number of experiences which ultimately lead to
appointment or election to the bench are especially stressful. That is, as you experience the
various situations and steps in the selection process, you feit different degrees of pressure,
strain, difficulty or embarrassment. For want of a better word, these various reactions can be
called anxiety. Some were stressful experiences and left you anxious while others even might
have been enjoyable. . On a scale of 10 to 1 (10 = highest level of anxiety and 1 = lowast
leve!) rate the following situations involved in working for a seat on the state benches." A total

of twenty-six of the thirty-four judges responded to the survey {76%). Eleven were minorities
and fiteen were whites.




TABLE 7-3
ANXIETY AND THE APPOINTMENT PROCESS
Appointment Factors Mean Anxiety Level*
Non-minority Minaority

Gaining knowledge of appointment process 4.0 4.3
Soliciting letters of sup,Port 5.2 4.1
Interviews with SKCB% screening committee 6.9** 8.4
Interviews with WSBA™ screening committee 7.2%* 54
Screening by Washington Women Lawyers 5.6 5.0
Governor's interview 6.8 6.2
Mayor's interview 6.5 6.5
Interview with Loren Miller Bar Association 54 4.7
Interview with Asian Bar Association 5.3 4.3
Gaining Endorsements From

Leading members of the bar 4.9 55

Women's Political Caucus 4.6 e

Local bar associations 4.5%* 7.2

County Republicans 5.0 whk

County Democrats 57 wh®

Political Ieaders 6.2** 4.3

Police guild 52 5.5

Labor organizations 5.6 6.0

* =Anxiety levels range from 10 to 1, with 10 being the highest. The mean reflects

the average for the identified group.
* =Anxiety levels over 6.0 and differences of 1.0 between minority and non-minority

judges are regarded as significant.
1

i**  =Insufficient number of responses to item.
SKCBA is the acronym for Seattle-King County Bar Assoclation.

2WSBA is the acronym for Washington State Bar Association.

The significant differences in minority and white reactions to various steps in the
appointment process would make it appear that the process is not as value free and objective
as it could be. Although the sample, of necessity, is small and the match between the two
groupings may not be perfect, the data are suggestive. An overview of Table 7-3 indicates
that minorities have more difficulty with those obstacles in the process erected by the iegal
profession, while the worries of the white judges hint at a concern for the political aspects of

the process.




It seems clear that the experiences with the SKCBA's appointment process,
culminating in the interview, weigh heavily on minority applicants. According to one
respondent:

The only description that one can attach o the process of meeting
20 plus faces around a table in a conference room that you do not
ordinarily have access to is stressful. . . .Until the Bar Committees
become more integrated this process probably will not [be] any less
stressful for minorities.

Gaining support from the "local bar association® also appears to be a more anxiety ridden
experience for minorities than for their non-minority counterparts. Again, the explanation may
lie with a comment given by one respondent:

The concern that | have about Bar evaluations is that if you are not
active and known in downtown Seattle in or around Superior Court
your value as a candidate is not held in high regard by the Bar.
Many minorities have gotten good endorsements from the community
and because the "white bar' does not know them, they are rated low.

The non-minority judges worry, on the one hand, about the legal profession’s
WSBA activities and, on the other hand, about the role of political leaders in the appointment
process. Clearly, most of the white judges were more critical of the political aspects of the
appointment procedures. For example, one respondent wrote:

Coming from an extensive criminal law background . . .| had little
anxiety related to my credentials and was quite comfortable with the
law related organizations. The farther | got away from law groups,
the higher the anxiety. . . .Keep politics out!

And another added that the “more ’political’ aspects® of the process “were particularly difficult”
For him/her, those “qualities that make someone a good judge are not necessarily the same
qualities that make a good politician.”

One possible explanation for the higher concemn for the WSBA's process on the
part of whites might simply be that they had a better chance of gaining an appointment and,
therefore, they experienced greater stress. Given the history of appointments to the supreme
and especially sppeals benches, minority applicants may harbor little hope for final
appointment to the Court of Appsals.

Are the reactions of minority and non-minority judges to the election process
similar? Again, the survey of the minority judges and the comparable group of white judges
provides some comparisons as reported in Table 7-4 on page 95.
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TABLE 7-4
ANXIETY AND THE ELECTION PROCESS
Election Situations Mean Anxiety Level*
Non-minority Minority
Gaining knowledge of election campaign 5.8 2.8
Organizing a campaign committee 6.8** 5.8
Gaining campaign funds 8.0 8.7
Gaining end{srsements from:
SKCBA 5.4** 8.0
Newspapers 6.8 6.0
Local bar associations 6.0 6.2
Political party leaders 5.8 6.0
Labor councils 58 5.0
Municipal League 7.3 el
Loren Miller Bar Association 5.3 3.0
Asian Bar Association 55 2.4
La Razg Bar Association falalel 26
SKCBA ' Evaluation Committee 6.5** 8.2
Community leaders 6.0** 42
Women's Political Caucus 4.8 4.2
* =Anxiety levels range from 10 to 1, with 10 being the highest. The mean reflects
the average for the identified group.
wx =Anxiety levels over 6.0 and differences of 1.0 between minority and non-minority
judges are regarded as significant.
‘1"** =Insufficient number of responses to tem.

SKCBA is the acronym for Seattle-King County Bar Association.

Although both white and minority judges regarded "ralsing campaign funds® as the
most onerous task in the electoral process, it tends to place minorities at a greater
disadvantage. Funds for elections come primarily from two sources: other attorneys and the
candidates’ own funds. Minority candidates frequently make less income than their white
counterparts and, consequsntly, have fewer personal funds available.

Gaining community leader's endorsements and organizing a campaign committee
constituted more stressful experiences for the non-minorities. Again, gaining the SKCBA's
election endorsement and evaluation support were more anxious experiences for minority
judges. One explanation for the contrasting views was offered by a minority respondent:

MSugra note 31 at 6.
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Persons who are involved in the elective process themselves are
easier to approach as are others who are closely associated with
political issues and are frequently approached. Lawyers are the
most difficult because they impart a feeling of superiority of intellect.
Minorities are presumed incompetent unless proven otherwise by
persons in the law. . . .In the [S]JKCBA and the other Bar
Associations—it would be helpful to have more minorities in the
screening process. '

CONCLUSION

It is evident that minorities are underrepresented on the state benches leaving
an image of a judiciary falling short of the ideal of justice. The methods by which judges are
selected vary among the various court levels, by jurisdictions, for appointments and for
elections, The appeals and district benches are poorly representative of minorities; although
in King County, the municipal and superior courts are beginning to reflect the communities
they serve. Jurisdictions outside of King County have an especially poor record of minorities
among the judiciary.

Judicial selection in King County is what has been referred to as a system of
high articulation, i.e., highly competitive, involvement of a number of interested parties-legal
and otherwise—and a predictable or structured process.”™ Aspirants to the bench can plan
strategies and focus their efforts. The appointing authorities and the electorate are provided
with the means to guide their choices. Perhaps all of the structural or procedural requisites
for a more representative bench are in place. However, the burden falls upon the screening
actors and the appointing authorities to ensure an open competitive process.

Despite recent efforts toward creating a “fairer* judicial selection system, there
remains some aspects of the process which appear to or tend to exclude minority judicial
aspirants and thus, contribute or perpstuate the problem of underrepresentation or poor
representation. First, an “informal® patronage system may still exist in the selection of pro
tempore judges in some courts., This problem exacerbates the perception of unfaimess in the
process, Equally important, it closes off a vital opportunity for many qualified minority
attomeys needing the "judicial experience" to add to their legal experience.

Also, we found little evidence outside of King County of a formal system of
selection. Rather, most judicial selection processes involve a low articulated process which is
informal, non-compstitive, and with narrow involverent from a few interested parties. An
informal process is unpredictable and it often leads to an imbalance between accountability to
the law and accountability to the people.

35N. Lovrich and C. Sheldon, "Assessing Judicial Elections: Effects upon the Electorate
of High and Low Articulation Systems,” 38 Western Political Quarterly 276 (1985).




The appointing authorities, on occasion, may also succumb to the informal
process and the political pressures brought to bear from outside the normal selection process.
Also, those outside the political or legal mainstream tend not to be given serious consideration
for the bench by the appointing authority. For instance, even though the procedures permit
names of qualified minorities for appointments to be laid before the County
Council/Commissioners and the Governor, they have failed to resutt in any recent appointment
of minorities to the Court of Appeals and to the District Court.

This seems difficult to explain away, if the "formal" process is at work. While
some organizations are obviously making strides in correcting the long-standing problem of
poor or no minority representation on their screening committees, all organizations need to
consciously work at ensuring that a cross-section of the minority community serves on these
committees. Moreover, the various organizations which screen judicial candidates may need
to review their methods for recruiting and selecting a cross-section of the minority community
which serves on the screening committees. The screeners need to show a greater
appreciation for the conflicting or dual roles of minority aspirants. Affiliations with the minority
community should not be viewed as suspect or as if the candidate is not capable of being
unbiased. -

Some bright spots bode well in the future for a more representative bench, as
some organizations, such as SKCBA, continue to review and revise their screening and
selection process.” Yet, in general, despite recent efforts toward fairness, the organized Bar
has an image problem with minorities. On their part, non-minorities, however, are uneasy with
the politics involved in selection. Likely this is reflactive of the view held by lawyers that
judges are accountable only to the law, which confiicts with the view held by many others that
judges are public servants and accountable to the people. A balance between the two views
is what is needed.

The media also has a vital role in making sure the judiciary is representative.
Through its efforts to educate the voter about the candidates, it should be also educating them
about the judicial selection process and the need for a more representative judiciary. Also, the
attentive voter continues to desire more information from the media and the candidate to help
them elect or re-elect a judicial candidate.

There is little support for changing the formal process by which judges are
elected in the state. The 1986 survey indicated that 58% of those Washington lawyers who
expressed a need for more ethnic and racial representation on state benches preferred the
non-partisan popular election system. These who felt no need for more minorities gave slightly
less support (51%) for non-partisan elections. Nonetheless, implementation of a number

36Sugra note 7. However, it is not the formal selection structures but rather the informal

methods that are played out within the formal structures that explain minority representation
on state benches. See B.L. Graham, "Do Judicial Selection Systems Matter? A Study of Black
Representation on State Courts," 18 American Politics Quarterly 316 (1930); B.L. Graham,
“Judicial Recruitment and Racial Diversity on State Courts: An Overview,* 74 Judicature 28
(1990); and N. Alozie, "Distribution of Women and Minority Judges: The Effects of Judicial
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of other recommendations may hopefully help to remedy the poor representation of minorities
among members of the state judiciary.

First, interested minority attorneys should begin to map out a long range plan to
gain a judgeship. They should accumulate considerable trial experience. For example, a
position with the county prosecutor's or public defender's offices has the advantage of offering
trial as well as political experience. Although access to practice with the large law firms for
minorities appears to be restricted, private practice experience is to be encouraged.
Community, charitable and professional activities are also important to gain public and
professional exposure. Political activity is helpful but likely not as crucial as often thought. In
Spokane and outside King County minority candidates will have to rely on “outside” help from
supporters. Pro tempore judging should be pursued although the opportunities for actually
serving are few. Appointments as mediators, arbitrators, masters and other adjunct, but
temporary court positions, can bring recognition and experience. In election campaigns, the
focus should be on those important sources used by voters who are concerned for a more
representative bench. All candidates must be patient but persistent. A mentor system might
also be worked out between minority judges and young minority aspirants to the bench.

Second, because of the pivotal role of the organized bar in the recruitment of
judges to the Washington benches, the legal profession needs to take the lead in making the
bench more representative. It is recognized that recently the bar has taken some steps in the
right direction (e.g., a separate screening committee for appointments to courts of limited
jurisdiction), but a number of recommendations seem in order. Minority bar groups (e.g.,
Loren Miller Bar Association, Asian Bar Association of Washington, and the Hispanic Bar
Association) should consider ways to provide more financial assistance and campaign workers
for their approved candidates. All bar screéning committees must include more minorities.
Members of screening committees should be culturally aware or cross-culturally competent to
rate all candidates. Advice from minority consultants could improve the content of the
screening processes. The various bar associations should also consider different criteria for
evaluating a judicial candidate. Serving as a municipal court judge is different from serving on
superior or appellate benches.

Third, law schools and private sources must provide more scholarship money for
minority students. Law schools should increase their minority support group efforts from the
first day of class to graduation. Hopefully, an increase in the number of minorities graduating
from law school would lead to an eventua! increase in the number of minority attorneys and,
in turn, an increase in the number and percentage of minority judges.

Fourth, the legislature and judiciary should investigate the possibility of public
financing of nonpartisan judicial races. In the meantime, the Bar, in cooperation with the
judiciary, should establish voluntary limits on campaign expenditures. ARlhough some
consideration has already been given to revising Canon 7 of the Code of Judicial Conduct, it

Selection Methods,* 71 Social Science Quarterly 315 (1990).

378, Abel, American Lawyers 99 (1990) and supra note 31 at 10, 32.




should-be changed or interpreted to allow candidates to provide the judicial voter with more
meaningful information. Of course, some restrictions should remain to prevent such
campaigns from deteriorating into what seems common today in other political races. In
conjunction with the reform of Canon 7, a voters’ pamphiet for primary elections which, of
course, would include the judicial races should be instituted.

Fifth, with respect to the pro tempore judicial positions, public agencies should
establish leave policies that would encourage their lawyers to serve as pro tempore judges and
to campaign for judicial office. It is often discouraging to take hard-earned vacation time or
unpaid leave to run for public office. Pro tempore judgeship opportunities should be made a
reality for minorities. Presiding judges need 10 encourage more minority pro tempore judges
in their cases.

Finally, the newly-established Minority and Justice Commission and the various
minority bar associations should organize workshops and seminars to inform potential minority
candidates about the laws and practices conceming fund raising, appointment and election
procedures and strategies, dictates of the Code of Judicial Conduct, and campaign
organization. Of course, the public should be made aware of the underrepresentation of
mineorities on the state benches and the need to correct the situation.




Thus, the major objective of the above tasks was to document the representation of minorities
in court employment and to ascertain the existence of adequate EEO and Affirmative Action
policies or procedures.

BACKGROUND

To determine the extent to which minorities are employed, a workforce analysis
of the various full-time job categories for nonjudicial court positions was conducted. That
analysis included a comparison of the current utilization of mincrities in those job categories
to their availability in the labor force. The analysis examined the representation of various
racial and ethnic groups —

African American/Black
Asian and Pacific islander
Hispanic/Latino

Native American

as full-time employees in the following Equal Employment Opportunity ("EEO") job categories:1

] Administrator: Occupations in which employees set broad policies,
exercise overall responsibility for execution of these
operations, or provide specialized consultation on
a regional, district, or area basis.

Includes: Court Administrators, County Clerks,
Deputy Administrators.

° Selected
Professionals: Selected occupations which require specialized and
theoretical knowledge, that is usually acquired
through college, graduate, post-graduate, or legal
education or through work experience and other
training that provides comparable knowledge.

The assignment of occupations to the EEO job categories was conducted by Dr. Jésus
A. Dizon, the Task Force's Research Specialist, taking into consideration the unique and
specialized nature of nonjudicial positions within the court system. The Research Specialist
categorized job titles into job groups based upon similar job skill requirements and job content.
However, it should also be noted that the availability data used for the analysis do not correlate
exactly to the specific nonjudicia! court positions which have been assigned to EEC job
categories. Therefore, comparisons have been made between court positions and comparable
types of EEO occupations in the extemnal labor force that are as closely related as possibte in
terms of skills and education required.
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. Paraprofessional:
® Technician:
. Protective

Service Worker:

° Office and
Clerical:

Includes: Staff Attorneys, Legal Analysts, Law
Clerks, Court Reporters, Accountants,
Managers, Bailiffs.

Occupations in which workers perform some of the
duties of a professional or technician in a supportive
role, which usually require less formal training or
experience than is normally required for professionat
or technical status.

Includes: Administrative Assistants, Judicial
Assistants, Legal Process Servers,
Paralegals.

Occupations which require a combination of basic
scientific or technical knowledge and manual skill,
that can be obtained through specialized post-
secondary school education or through equivalent
on-the-job training.

Includes: Interpreters, Systems  Analyst/
Programmers.

Occupations in which workers are entrusted with
public safety, security, and protection from
destructive forces.

Includes: Juvenile Court Detention Officers,

: District Court Probation Officers,
Juvenile Court Probation Officers,
Case Workers, Warrant Servers.

Occupations in which workers are responsible for
internal and external communication, recording and
retrioval of data or information, and other paper work
required in an office.

Includes: Court Clerks, Records Clerks,
Secretaries, File Clerks, Data Entry
Stafi.

To ensure that local demographics were taken into consideration, specific counties
were studied. The workforces of twenty-one (21) of Washington's thirty-nine (39} counties were

102




analyzed. The selected counties are as follow:

Adams Lincoln
Benton Mason
Chelan Okanogan
Douglas Pierce
Ferry Skagit
Franklin Snohomish
Grant Spokane
- Grays Harbor Stevens
King Walla Walla
Kitsap Whatcom
Yakima

The criteria for selection was the composition of the county's minority population and the extent
to which one would expect to find minorities available in the local labor pool to fill nonjudicial
court positions. -

FINDINGS

According to the 1989 demographic data, minorities represent about 12% of the
nonjudicial court employees. However, minorities are not employed in a variety of nonjudicial
court positions throughout the various court levels in the state of Washington. To the extent
that minorities are represented in nonjudicial positions, they are heavily concentrated in the
office/clerical category. A detailed analysis of the hiring and practices of each state court level
and the Supreme Court agencies would be appropriate to determine how to increase minority
representation throughout the various job categories.

For an overview of the demographic representation of various racial and ethnic
groups in full-time court positions, by EEO job category, for the various courts and Supreme

Court agencies, see Tables 8-3 through 8-8 at the end of this chapter on pages 110 through
115.

As noted in the introduction of this chapter, the workforce analysis was conducted
to determine the extent to which minorities are represented in nonjudicial court positions. The
first step of our analysis was to examine the demographic survey data provided by selected
county courts to the Task Force. That data consisted of the numbers of employees in the EEO
job categories by race and ethnicity. For this study, the number of employees, within
categories, for all courts, within a county, were combined to provide a composite for the
county. This approach was taken because many of the courts within counties have very few
employees making it virtually impossible to derive a statistically significant sample for a
comparative analysis. Furthermore, the United States census data regarding the availability
of minorities within job categories is statistically meaningful for each county overall, rather than
for municipalities or districts within counties.
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After examining the demographics of the various courts' employees (i.e., whether
minorities were employed and in which job categories), our second step was o determine
whether minorities were available in the various job categories.“ Based upon the comparison
of actual employment or utilization to availability, we found the following problems in the
selected counties listed on page 103:

° Counties with no minority employees where minorities are available:

Adams
Douglas
Ferry
Mason

Note: Lincoin County has no minority employees but the Census data
does not identify any available minorities in the job categories under
consideration.

] Counties where minorities are employed but are undemrrepresented in
comparison to their availability:

Benton Skagit
Frankfin Snchomish
Grant Spokane
King Walla Walla
Kitsap Whatcom
Okanogan  Yakima
Pierce
L There are numerous positions where minorities are underrepresented

and many counties where specific minority groups are particularly
underutilized. These findings are highlighted in Tables 8-1 and 82 on
pages 105 and 106.

2 is important to point out that the occupational data used to determine the availability
of minorities in the labor force were derived from 1980 Census data and therefore, there may
actually be more minorities available in the labor pool. This can be determined once the 1990
Census data is available for future analysis.
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TABLE 8+1
JOB CATEGORIES WHERE MINORITIES ARE UNDERREPRESENTED
IN COMPARISON TO THEIR AVAILABILITY BY COUNTY AS OF JUNE 30, 1989

Para- ' Protective

Administrator Professionat Professional Technical Sarvices

ADAMS X X
BENTON X X X
CHELAN X X
DOUGLAS X
FERRY X
FRANKLIN X X
GRANT . X X X X X

GRAYS HARBOR

KING X

KITSAP X X

LINCOLN

MASON

OKANOGAN X

PIERCE

o > X

SKAGIT

SNOHOMISH

SPOKANE

STEVENS

O S B B

WALLA WALLA

WHATCOM . X X

YAKIMA X
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TABLE 8-2
RACIAL AND ETHNIC GROUPS THAT ARE UNDERREPRESENTED
IN COMPARISON TO THEIR AVAILABILITY BY COUNTY AS OF JUNE 30, 1989

Aslan and
Pacific Hispanic/

Istander Latino

ADAMS X

BENTON X

CHELAN

DOUGLAS X

FERRY X

FRANKLIN X

GRANT ] X X X

GRAYS HARBOR

KING

KITSAP X X

LINCOLN

MASON X

OKANOGAN X

PIERCE

SKAGIT X

SNOHOMISH X

SPOKANE

STEVENS

WALLA WALLA X

WHATCOM ‘ X X

YAKIMA X

106




As part of this EEO and Affirmative Action Policy and Program Review study, we
reviewed information compiled by the Task Force regarding the EEO and Affirmative Action
policies and programs of the selected counties. The Task Force conducted a survey of the
superior courts, district courts, and municipal courts within the various counties to determine
whether EEO and Affirmative Action policies and programs were in effect. There are many
instances where no responses were provided by the designated court. However, based on
the limited number of responses provided, we found that the following counties repon that
affirmative action programs (as distinct from an affirmative action statement} are in place:

] Chelan {the District Court has adopted the general county program);

L Grays Harbor (the Superior Court has adopted the general county
program);

. King (the Superior Court has adopted a specific program for the court,
the Municipal Court of Algona has adopted the general city programy;

] Kitsap (the Superior and District Courts have adopted the general county
program);

. Okanogan (the Superior Court has adopted the general county program);

L] Pierce (the Superior and District Courts have adopted the general county
program; the Municipal Court of Tacoma has adopted the general cCity
programy),

L Snohomish (the District Court has adopted the general county program;
the Municipa! Court of Everett has adopted the general city program);

. Spokane (the District Court has adopted the general county program);

] Whatcom (the Municipal Court of Bellingham has adopted the general

city program}; and

. Yakima (the District Court has adopted the general county program and
the Municipal Court of Grandview has adopted the general city program).

Despite widespread problems of underrepresentation of minorities, only one of
the responding courts — King Cognty Superior Court ~ reports having a specific affimative
action program for its employees.

Ssince the initial data collection period, it has been brought to our attention that King
County District Court has a specific affirmative action program for its court in place. The
Washington State Supreme Court adopted an equal opportunity policy statement on October
4, 1990. See Appendix K for the text.
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CONCLUSION

Using the workforce analysis, our findings indicate that several problems exist
regarding the underrepresentation of minorities in nonjudicial court positions for the various
counties. However, the findings are based upon limited data and suggest the need for
additional study which would document the specific nature and severity of the various
problems. For example, an analysis of applicant flow data would be appropriate to determine
whether minorities are applying for positions. Tracking such data would help clarify whether
recruiting for underrepresented groups is necessary or an evaluation of the selection process
is required,

Another major limitation of the data used for this study is the fact that the
availability statistics from the U. S. Census are ten years old. [n addition, the availability data
are based upon groups of jobs which do not directly correlate to the specific nonjudicial court
positions which have been assigned to EEO job categories.

In order to obtain a more accurate and complete picture of the representation
of minorities in nonjudicial court positions, the following would be necessary:

® the collection and analysis of applicant flow data for minorities by EEO
job category and for each county;

* the collection and analysis of data regarding specific positions and pay
levels of minorities who are employed in nonjudicial court positions;

o the compilation of 19390 Census data regarding the avaitability of minorities
by EEO job category and by county,

L the conducting of an updated workforce analysis for nonjudicial positions
using the 1980 Census data; and

o the analysis of specific elements of court EEO and Affirmative Action
programs which were reported to the Task Force to determine strengths
and weaknesses of the programs.

To address the specific problems outlined in the Findings section of this chapter,
a Courtwide Workforce Diversity Program needs to be developed and implemented immediately.
Such a program would set forth minimum elements that each state court would adopt.
Depending upon the specific problem areas of the court, additional program elements would
be added and tailored to remedy those problems. The court-wide program would include, at
a minimum, the following:

. clearly established roles and responsibilities for an EEO/Affirmative Action
Officer, managers and other court personnel regarding the implementation
of the program,;
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L written program components for the workforce diversity program and
specific procedures for implementing the components;

. an updated workforce analysis for nonjudicial positions using 1980
Census data;

* compilation and analysis of workforce utilization and availability data on
an annual basis;

o written procedures for recruitment and selection processes to maximize
opportunities for minorities;

L annual analysis of applicant flow data/hiring patterns for minorities by
job category and for sach county;

. annual analysis of discharges and voluntary resignations to determine
the impact on the representation of minorities in the workforce;

. annual review of selection criteria, performance evaluations, disciplinary
practices and other human resource procedures to determine whether
minorities are adversely impacted,

] specific measures to provide training and employee development
opportunities for minorities;

. interna! procedures for processing complaints regarding EEO matters;

L internal monitoring and compliance reviews of the overall program; and

] regular communication and training for employees on the program.

In sum, minorities are underrepresented in certain nonjudicial positions in certain
counties. Addressing this problem would require a comprehensive courtwide program.
Otherwise, minority underrepresentation will continue to be an unfortunate reality in this state’s
court system.

109




TABLE 8-3 .
DEMOGRAPHIC REPRESENTATION: SUPREME COURT SUMMARY DATA*
AS OF JUNE 30, 1989

Asian & African-
Pacific American/ Hispanic/ Native
Position islander Black Latino American

M M

Judiclal Officers 0 0 0 1 0 0 0 4] 1 7
Administrators 0 0 0 0 0 0 0 0 0 0
Professlonals 0 0 1 0 1 0 0 0 5 2]

Protactive Service

Professionals 0 0 0 0 0 0 0 o 0 0
._- Paraprofessionats 0 0 0 0 0 0 1 0 7 1
Interpreters 0 0 0 0 0 0 0 1] 0 1]
Technicians 0 0 0 0 0 0 0 0 0 0

Protective Service

Worker 0 0 0 0 0 0 0 0 0 4]
[Uttice and
Clerical 0 0 0 c 0 0 0 0 0 o

* Summary Data for Full-Time Positions.
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TABLE 8-4
DEMOGRAPHIC REPRESENTATION: SUPREME COURT AGENCIES SUMMARY DATA*
AS OF JUNE 30, 1988

Asian & African-
Pacific American/ Hispanic/ Native
Position islander Black Latino American

M M M
Judiclal Cfficers 0 0 0 0 o 0 o o 1] 1
Administrators 0 o 0 o 1 )] 0 o 3 3
Professionals 0 3 1 0 ) 0 0 0 29 21

Frotactive Service

Professionais 0 0 0 0 0 0 0 0 0 0
Paraprofassionals 0 1 0 0 0 0 0 0 18 1
Interpreters 0 0 0 0 0 0 Y 0 0 0
Techniclans 1 1 0 1 1 2 1 1 27 28

Protacive Service

Worker 0 0 0 0 0 0 0 (4} 0 0
Office and
Clerical 0 o 0 0 0 0 0 0 2 3

* Summary Data for Full-Time Positions.
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TABLE 8-5
DEMOGRAPHIC REPRESENTATION: COURT OF APPEALS SUMMARY DATA*
AS OF JUNE 30, 1988

Asian & African-
Pacific American/ Hispanic/ Native
Paosition Islander Black Latino American

M M M
Judicial Officers 0 1 0 o ¢ 0 o 4] 2 21
Administrators 0 0 0 o 0 0 0 ] 1 1
Professionals 0 0 o 0 0 0 0 ¢ 17 10

Protactive Service

Professionals o 0 0 0 0 0 0 0 0 i
Paraprofessionals 0 0 0 0 0 0 0 o 5 0
Interpreters 0 0 0 ] 0 0 0 0 0 0
Techniclans 0 4] 0 0 0 0 0 0 0 ¢]

Protective Searvice

Worker 0 0 0 4} 4] 0 0 0 0 0
Office and
Clarica! 2 0 2 0 0 4] 0 0 32 3

* Summary Data for Full-Time Positions.
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TABLE 8-6
DEMOGRAPHIC REPRESENTATION: SUPERIOR COURTS SUMMARY DATA*
AS OF JUNE 30, 1988

Asian & African-
Pacific American/ Hispanic/ Native
Position istander Black Latino American

M M M
Judicial Officers 0 3 1 3 1 1 1 1 30 241
Administrators Y 0 0 0 0 1 3 0 73 14
Professionals 3 0 2 2 4 3 1 1 167 107

Protective Service

Professionals 1 2 4 15 3 7 4 4 112 124
Paraprofessionals 1 0 4 0 0 0 1 0 38 12
Interpreters 0 0 0 1] 3 1 0 0 0 1

Techniclans 0 o 0 0 0 0 0 0 4 0

Proteciive Service

Worker 3 1 1 6 3 5 0 1 63 84
[Oifice and
Clerical 16 12 11 4 7 1 4 0 348 54

* Summary Data for Full-Time Positions.
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TABLE 8-7
DEMOGRAPHIC REPRESENTATION: COURTS OF LIMITED JURISDICTION SUMMARY DATA*
AS OF JUNE 30, 1989

Asian & African-
Pacific American/ Hispanic/ Native
Position {slander Black Latino American

M M
Judicial Officers 1 1 0 3 0 1 0 0 AN 190
Administrators 4 o 0 0 o 0 1 0 94 19
Professionals 2 1 7 2 0 2 0 0 35 27

Protective Service

Professionals 0 0 o 0 1 0 0 0 15 9
Paraprotfessionals 0 ] ¢ 0 2 0 0 0 56 2
imerpreters 0 1] 0 0 5 2 0 0 0 0
Technicians 0 0 Y 1 0 o 0 0 0 3

Pratective Service

Worker 1 1 1 4 0 2 2 0 11 15
F Office and
Clerical 23 5 49 4 30 2 15 1 527 46

* Summary Data for Full-Time Positions.
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TABLE 8-8
DEMOGRAPHIC REPRESENTATION: ADMINISTRATIVE HEARINGS SUMMARY DATA*
AS OF JUNE 30, 1988

Asian & African-
Pacific American/ Hispanic/ Native
Position isiander Black Latino American

M M M
Judicial Officers 0 0 3 0 0 0 0 0 13 40
Administrators o 0 0 0 _ 0 0 0 4 1 2
Professionals 0 0 0 0 0 0 0 0 4 0

Frotective Service

Protessionals o 0 0 0 0 0 o 0 o 0
Parapratessionals 0 0 0 0 0 0 0 0 4 1
Interpreters 0 0 o ¢ 0 0 D 0 0 0
Techniclans 0 0 0 0 ol 0 0 0 0 0

rotective Semvice

Worker o 0 0 0 0 0 0 0 ¢ 0
"Office ang
Clerical 1 0 0 0o . 1 0 4 1] 3 (1]

* Summary Data for Full-Time Positions.
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OVERVIEW

SECTION V: CIVIL MATTERS

Given the limited funding and resources of the Task Force, Subcommittee Il on
"The Adjudication of Civil Cases: Minority Litigants" undertook two studies designed to examine
specific areas of civil law: landlord-tenant disputes and personal injury cases. In order to
study personal injury cases, the Subcommittee had to select a particular type of personal
injury case which would allow it to examine the impact of one's minority and non-minority
status, while keeping other factors (e.g., medical condition, age, occupation} constant.
Consequently, it undertook to sample asbestos cases to determine if similarly-situated minority
and non-minority plaintiffs receive comparable settlement amounts.

Finally, it should also be noted that Subcommittee Ili had initially hoped to
conduct a juvenile dependency study to examine possible differences in the practices and
procedures used to place minority and non-minority juveniles. The Subcommittee, therefore,
strongly recommends that the proposed “Juvenile Disposition and Placement Study”
(recommendation 13 on page 19) be expanded to include this area of study.

This section's chapters were prepared under the direction and guidance of
Subcommittee |il.

Subcommittee Hll: The Adjudication of Civil Cases: Minority Litigants.

Honorable Philip J. Thompson
Chairperson

Grace Y. Chien

Honorable LeRoy McCullough
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CHAPTER NINE

A REVIEW OF DIFFERENCES IN SETTLEMENT AMOUNTS:
RESULTS OF ASBESTOS STUDY

Prepared by
Jésus A. Dizon, Ph.D.

INTRODUCTION

This chapter reflects the results of the Minority and Justice Task Force's
examination of tort cases involving minority plaintiffs. The purpose was to determine if there
are biased or disparate results. A survey was developed that specifically examined the
possible treatment of minorities involved in asbestos litigation. To measure one aspect of bias,
the study compares minority and non-minority plaintifts in terms of settiement amounts by types
of disease and by general occupations.

Since state court records do not identify the plaintiffs’ race or ethnicity, the survey
was directed to lawyers who represent plaintiffs in asbestos litigation. Several law firms which
have a significant asbestos litigation practice were singled out as possible survey participants.
Among these law firms, eleven (11) attomeys active In asbestos litigation were mailed survey
forms. Attomey respondents were asked to provide data on cases resolved between 1985 and
1989,

Out of the eleven (11) attorneys who received survey forms, four (4) responded
with data from 432 cases {36% response rate). The overwheiming majority (89%) of the
reported cases were submitted by the Seattle law firm of Schroeter, Goldmark and Bender.
Since many of the initial cases did not have all of the requested data, information was
requested from Kitsap and King County Superior Courts. Kitsap County Superior Court
provided supplemental information on 100 cases which matched cases in the existing data
base. With this additional information, a total of 224 out of 432 initial cases had the minimum
information needed to analyze the cases by minority or non-minority status, age, gender, type
of work, type of diseasse, county, and total settlement received.
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Additionally, two attorneys were interviewed about individual asbestos cases
involving eighteen (18) minority clients from the sample cases obtained. These interviews were
conducted to supplement the quantitative data collected in the study.1 The primary questions
asked were: (1) if the verdict/settiement was considered low, high, or adeguate; (2) if the
minority status of the client may have affected the settlement amount; (3) if life expectancy
charts were used in calculating the verdict/settlement; and (4) what other factors may have
affected the outcome of the case. Anecdotal material was extracted from the interviews and
included in the discussion of the survey data.

A copy of the data collection instrument is in Appendix L. For more information
or details on the methodology and survey response rate, refer to Appendix M.

Before presenting the cases and settiement data analysis, it might be helpful to
provide a sample scenario describing the steps invoived in the processing of asbestos cases.

ASBESTOS LITIGATION SCENARIO

Persons who are exposed to asbestos and who have developed asbestos-related
diseases are often faced with incurable, progressive diseases and a high risk of contracting
cancer. Initially, the person suffers from shortness of breath, chest pain, abdominal pain or
some other allment and seeks medical advice. Physicians who determine that a patient suffers
from an asbestos-related disease normally suggests that the patient consult a lawyer, Patients
may have the right to obtain Worker's Compensation or federal benefits. They may also
decide to bring a lawsuit against asbestos manufacturing companies. Like most other tort
cases in Washington, a person has three years to file a lawsuit from the time he or she learns
of the asbestos-related disease. Failure to file a lawsuit within that time period results in being
permanently barred from bringing the lawsuit.

In Western Washington, most asbestos cases are filed in King and Kitsap
Counties, depending on the plaintiff's residence and occupational exposure to asbestos. Some
cases are filed in Federal District Court, when a plaintiff's exposure occurred in different states.
in general, four to five years may elapse from the time an asbestos case is filed to the time
the trial begins. In Federal District Court, trials are normally set approximately one year after
a complaint is filed.

After filing, some cases are accelerated because the plaintitf suffers from a terminal
asbestos related disease. The purpose of accelerating a case is to allow a terminally ill patient
his or her day in court as soon as possible. At the same time, some asbestos cases are
decelerated. The purpose of decelerating a case is to preserve a cause of action for a plaintiff
who currently suffers from minimal to no impairment, but whose condition could conceivably
deteriorate. If the plaintiff were to settle, he or she could waive the right to full compensation

YAl unattributed quotes are from those interviewed for this study. interviewees were
promised anonymity.
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for damages as a result of exposure to asbestos.

If an asbestos case is not settled and goes to trial, the plaintiff must provide
evidence of damages suffered and liability on the part of the defendant(s). I a verdict is
rendered in the plaintiff's favor, the defendant normally files an appeal, which places the case
on hold for an additional year or two.

As shown in
Figure 9-1, a majority of the
cases in the sample
involved non-minority
plaintiffs (91%). There were
only 21 minority cases in
the sample. Figure 9-1
also shows that ninety-
seven percent (97%) of the
plaintiffs in the sample
involved were male. By
age, a majority -of the
plaintiffs were in the 51 to

CASE CHARACTERISTICS

: FIGURE 8-1
ASBESTCS CASES BY NON-MINORITY/
MINORITY STATUS AND GENDER

Female Minority
3% 9%

Male
97%

70 year age group (67%).
(See Table 9-1 on page
121.)

Non-minority
91%

Non-Minority/

Gender Minority Status

There are a
limited number of cases
available Involving older
minorities who currently
suffer from asbestos-related
diseases because the shipyards and construction companies were traditionally “closed shops.”
Strong labor unions often resulted in the exclusion of minorities from certain jobs. Thus,
minorities are relative newcomers to these types of occupations. The insulator's union is one
example. In one of the interviews, an attorney noted that:

*Because the insulators’ union is a closed shop there are not many
black insulators. These were considered among the best jobs in the
shipyard; therefore, the jobs were handed down among family
members and blacks were excluded. It is not unusual o see three
generations of insulators who have all worked in the shipyards.”
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TABLE 9-1
AGE BY NON-MINORITY AND MINORITY STATUS
Age Non-Minority Minority Total
31-40 N 1 0 1
% 051 0.00 0.46
41-50 N 9 0 9
% 4.57 0.00 413
51-60 N 44 2 46
% 2234 9.52 21.10
61-70 N 89 11 100
% 45.18 52.38 45.87
71+ N 54 8 62
% 27.41 38.10 28.44
TOTAL 197 21 218
100.00%
No Answer = 6

Most of the cases reported were from Kitsap (54.1%) and King (43.7%) counties.
The rest were from Pierce (0.9%), Spokane {0.9%), and Whatcom (0.4%) counties.
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The distri- FIGURE 9-2
bution of the plaintiffs by WORK LOCATION AND NON-MINORITY/

work location (Figure 8-2) ‘ MINORITY STATUS
shows that most of the

non-minority plaintiffs
worked either in shipyards
or in construction. Other

H § Other ;
work locations included, for o0 Shiggard  Other
example, longshore and | shipyard Construction
friction-related work. 56% 42%

Among minority plaintifis,
the majority also worked in
the shipyards (59%).

Construction
25%

Asbestos-
related diseases found In
the sample of cases
include asbestosis, lung
cancer, mesothelioma, and

pleural plaques. Other FIGURE ¢-3

diseases were also TYPE OF DISEASE AND NON-MINORITY/
reported for these workers, MINORITY STATUS

(e.9., pulmonary disease). :

Mesothelioma is considered
the most serious asbestos-
related disease because it Cther Asbestosis  Other
is lIncurable and Asbestos! 4% B Plagues 52% 5%
debilitating; once |AS5Eao®s o
diagnosed, the patient

often dies in a matter of
months. Pleural plagues is
considered the least
savere. Most of the non-
minority plaintiffs suffered

from asbestosis (53%); a Lung Cancer Lung Coancer
few suffered from Non-Minority Minority
mesothelioma (19%); lung
cancer (12%); pleural
plaques (11%); and other
diseases (4%). Almost equal proportions of minority (52%) and non-minority (53%) plaintitfs
suffered from asbestosis. (See Figure $-3))

Non-Minority Minority

P. Plaques
14%

Mesothelioma
14%

ANALYSIS OF SETTLEMENT DATA

The analysis of the settlement data consists of comparing the settlement for
minorities and non-minorities, controlling for type of disease, work and age. A majority of the
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cases were disposed of by settlement with only five cases reaching the bench or a jury trial 2
The t-test statistic examines whether there is a significant difference between settiements
awarded to minority and non-minority plaintiffs for each type of disease and work.

The average settiement for the 224 cases in the sample was $115,322, with a
median settlement of $67,875. Among the cases, minorities had a statistically significant fower
average settlement than non-minorities.” The average settlement for minorities was about
$74,350 and the median was $57,375; for non-minorities the average settiement was $119,560
and the median was $69,475.

By type of disease, mesothelioma cases had the highest average settlement
($255,892) among all the cases, followed by lung cancer cases ($131,000), asbestosis cases
($87,044), pleural plagues cases ($46,896), and other asbestos related disease cases ($45,337).
By type of work, construction workers had the highest average settlement ($139,819), followed
by shipyard workers ($95,189), and other workers ($63,799).

Comparison of average settlement by type of work and disease is shown in Table
9-2. Among shipyard and construction workers, mesothelioma cases had the highest average
settiement ($285,987 and about $249,017, respectively). Average settlements for iung cancer
were the next highest for shipyard and construction workers ($67,688 and $144,801,
respectively).

TABLE 8-2
SETTLEMENT DATA BY WORK LOCATION AND TYPE OF DISEASE
Shipyard Construction Other
Settiement Settiement Settiernent
Average Mintmum Mzdmurn Averape Minimum Madmum Average Minimum Mrdmum]
Disaxsa
Asbestosin 60,356.61 3,000.00 325,168.00 106,238.17  4,000.00 309,000.00 83,975.00 27.950.00 140,000.0]
Cancer 67,688.00 6,000.00 149,180.00 14490128  7,500.00 330,000.00
Mano- ’
Thelioma 185,967.00 47,750.00 552,422.00 240,016.75  4,500.00 573,242.00
Ploural
Plaques 40,018.67 500000  76,875.00 3238050 741400 85,500.00 43,583.00 37,000.00 50,168.00
Other TO,085.50  53,566.00 104,825.00 20,125.00 26,125.00 28,125.00

2 study by the Federal Judicial Center showed that settiement is the predominant mode
of disposition in asbestos cases. See Thomas E. Willging, Trends in Asbestos Litigation
(Washington, D.C.: Federal Judicial Center), 1987.

34 test produced a probability value greater than 0.0005 with 10 degrees of freecdom.
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The compa.rison of FIGURE 9-4
minority and non-minority case SETTLEMENTS BY DISEASE TYPE AND
settlements for each type of NON-MINORITY/MINORITY STATUS
disease and work location is
shown in Figures 84 and S-5. .
Controlling for type of disease, pverage umem::;ﬂ"‘;‘""mw EE] Minorty
minorities had a lower average 200 pos
settiement amount for
mesocthelioma and lung cancer. | 250
For asbestos cases, minorities 200
had a statistically significant lower
average settlement than non- | 190
minorities. In cases involving 100
pleural plaques, mincrities had a
slightly higher average settlement 50
than non-minorities. Asbestosis Lung- Mesothailoma Pileural Cther
Cancer Plaques
Controlling for work * Number of casas shown on top of bars.
location, minorities also had a
lower average settlement amount FIGURE 9-5
among shipyard, construction SETTLEMENTS BY WORK LOCATION AND
and other types of workers. NON-MINORITY/MINORITY STATUS
Minorities had a statistically
significant lower average
settlement than non-mguoritias I Mon-Minorty 23] Minority
among shipyard workers. Average settlements ('000)*
160 (52)
The distribution of | 140
minority and non-minority case 120
settlements by different types of 100
disease and by age is shown in 80
Table 8-3. Unfortunatsly, there 60
were not enough minority cases 40
for every age group and disease 20
combination to make a complete 0
comparison. Only the asbestosis Srieyard WO?E"?_'S’C":‘E?on o
cases have more than one case * Number of casas shown on top of bars.

representation for minorities in

the 61 to 70 age group. These cases show that minorities have a lower average settiement.
In the 71 or more age group, asbestosis, lung cancer, and mesothelioma have more than
one case representation for minorities. These cases show lower average settlements in
asbestosis and mesothelioma cases for minorities, but not in lung cancer cases.

4A ttest produced a probability value greater than 0.0001 with 20 degrees of freedom.

5A t-test produced a probability value greater than 0.0001 with 10 degrees of freedom.
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‘ TABLE 9-3
SETTLEMENT DATA BY NON-MINORITY/MINORITY STATUS,
TYPE OF DISEASE AND AGE
Non-Minority Minority
Settlement Settiement
Number Average Number “Average
Age Disease
30-50  Asbestosis 8 100,958.33
Years  Lung Cancer 1 249,950.00
Pleural Plaques 1 13,838.00
Other 2 63,190.50
51-80  Asbestosis 23 109,458.87 . .
Years  Lung Cancer 3 165,101.67 1 167,250.00
Mesothelioma 8 336,937.61 . .
Pleural Plaques 9 64,364.78 1 18,500.00
Other . .
61-70  Asbestosis 50 73,621.54 8 63,822.25
Years  Lung Cancer 10 186,725.00 . .
Mesothelioma 13 318,500.62 1 141,838.00
Pleural Plaques 9 43,028.89 1 50,166.00
Other 5 21,745.00 1 60,075.00
714+ Asbestosis 27 96,637.70 3 48,779.33
Years  Lung Cancer 9 60,651.22 2 91,342.00
Mesothelioma 13 193,827.92 2 103,500.00
Pleural Plaques 3 21,740.67 1 76,875.00
Other 2 79,085.50 .

Wrongful death cases usually have higher settlements than cases where the
plaintiff is still alive. Among the 224 cases in the sample, the average settlement for wrongful
death cases was about $160,000. For non-wrongfu! death cases the average was about
$78,000. The same pattern is manifested for the different types of diseases and workers (i.e.,
wrongful death cases had higher settlement amounts for all types of disease and work).
Comparing minorities with non-minorities in terms of wrongful death settlements, minorities
again had a lower average settlement than non-minorities.
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TABLE S-4
SETTLEMENT DATA BY DECEASED AND NON-MINORITY/MINORITY
STATUS, AND BY WORK LOCATION AND DISEASE
LIVING DECEASED

Non-Minority Minority Non-Minority Minority

Settlement Settlemant Settiernem Settlernent

N Average N Average N Average N Average
Work Location:
Shipyard 38.00 53,254.84 9.00 83,172.56 33.0 152,139.88 2.00 54,369.00
Construc-
tion 25.00 88,733.40 2.00 59,625.00 27.0 193,622 85 2.00 132.342.00
Other 2.00 86.500.00 1.00 50,166.00
Disoase:
Asbestosis 79.00 81,636.37 000 6254280 27.0 B5,926.37 1.00 31,488.00
Lung
Cancer 1.00 47,750.00 230 135,492.00 3.00 116,644.67
Meoso-
thelioma 1.00 75,625.00 1.00 47,750.00 350 273,006.77 200 150,594.00
Pleural
Plaques 19.00 50,001.78 300 4851267 40 30,827.25
Other 3.00 28,654.00 100  60,075.00 5.0 45,338.20

it is said that verdict and settlements tend to be higher in Kitsap County than in
King County. To test this observation a comparison of settiements by county and the plaintiff's
minority/non-minority status is shown in Table 9-5 on page 127. The data shows the average
seftlements are higher, although not statistically significant, for Kitsap County cases than King
County cases for both minorities and non-minorities. Minorities still received lower average
settlements than non-minorities in both King and Kitsap counties.
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SETTLEMENT BY COUNTY ALP[;B]&EO%-?MINOHFFY/MINOHH'Y STATUS
AVERAGE SETTLEMENT

County Average Median Non-Minority Minority

King 103,751.23 57,500.00 108,032.09 73,438.42

Kitsap 124,261.96 75,187.50 128,208.76 75,584.78

Pierce 222,525.00 22,252.00 J

Spokane 92,250.00 92,250.00

Whatcom 168,000.00 168,000.00

OTHER POSSIBLE FACTORS AND VARIABLES

Like other asbestos workers, minorities working in the shipyards and in
construction suffered from diseases related to exposure from asbestos. However, compared
with non-minorities who sued for damages, minorities received lower average settlements. Can
this difference in average settlements be attributed to bias in the processing of asbestos cases
involving minority plaintiffs? Are there factors other than minority status which may explain the
lower average settlements for minorities?

Asbestos litigation is complicated and invoives many variables which include
special damages, pain and suffering, other medical conditions, wage loss, loss of consortium,
emotional distress, survivors, community standing, strength of witnesses, strength of defenses,
and numerous liability issues. The comparison between minority and non-minority in the
sample cases is based primarily on the analysis of settlement amounts by type of disease,
work and age. The survey information, therefore, is limited by not having access to data on
these other variables.

Settlements can occur before a trial begins, after trial begins but before a verdict
is given, or after a verdict is given. How attorneys and plaintifis use the above mentioned
variables can influence the settlement amount. The judge’s or jury's evaluation of these same
variables enter into determining the verdict which is then used in discussions of settlement
between the defendant and plaintiff.

The interviews with the two attomeys provide supplemental case information on
minority cases and are used here to Illustrate some of the above mentioned factors. For the
eighteen (18) or eighty-six percent (86%) of minority cases that these attomeys discussed, the
attorneys rated most of the settloments as “adequate®, “fair*, or "good”; one case was
considered “high;” only two cases were considered “low." Their perceptions are important to
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note since they illuminate some of the more subtle variables which can affect case outcomes,
but which are difficult to quantify given the budget limitations of the Task Force.

In evaluating the adequacy of the settiements, the attorneys sometimes compared
them with previous settlements. One attorney noted that asbestos cases “used to be worth
more money.” A pleural plaque settlement was noted as follows,

"This was adequate at the time of settiement for the type of disease;
today it would be worth about $20,000."

Another pleural plaque case settlement was evaluated as follows,

“The settlement was adequate but by today's standards it would be
high. In 1986 it was a good settlement.”

The case settlements that were considersd "low" had certain circumstances which
may have influenced the settlement. In some cases the plaintiff's ability to communicate may
have influenced the low settlement. This is typified in one case involving a minority shipyard
worker who suffered from asbestosis. The attorney noted that,

"The client had a very difficult time at the deposition; he said yes
when he meant no and was confused about dates. There was also
a statute of limitation problem. The language problem at the
deposition was a definite factor in his settlement. The case could
not have been tried because the plaintiff could not have performed
at trial.*

Also, a settlement conference involving a minority shipyard worker was described
by one attomey as follows,

"The claimant had a limited education and the system was very
foreign to him. He felt insulted at the settiement amount offered by
the defendants because he has suffered a disease. It was not the
most sensitive settlement conference attended. The defendants do
not identify with the claimants and the claimants are not able to
articulate what is wrong with them. They are surrounded by non-
minority attorneys.”

Unusual circumstances can also influence the settlement. One minority worker
who suffered from asbestosis was represented by his daughter. According to the attorney,
“the settlement was adequate but fairly low compared to some others." At the settlement
conference an unusual event happened. The attomey described it as follows,

"The daughter was very strange and was armrested at the settlement

conference on an outstanding warrant. She was able to get out of
Jeil and came to the conference. . . . [Ijt had an effect on the
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settioment. If she had been more normal there would have been a
better seftlement as the jury could not sympathize with her.”

Other variables can also resuft in high settiements. One example of a "high"
settlement involves a minority shipyard worker couple with pleural plaques. The attorney
evaluated the settiement as follows,

"These were excellent settlements. She received more than a lot of
people with pleural plaques would get. His award was very good,
especially since there was no video deposition. it helped that the
case was in Kitsap County because the couple was well known and
well liked in the community.”

Another example of & “good” settlement involves a minority shipyard worker who
suffered from asbestosis. The sattorney noted that other medical factors affected the
settlement,

"t was unusual because he had a stroke before the trial. He was
also totally disabled because of knee injuries on the job and the
stroke. The asbestosis was a minor part of the medical picture."

STANDARD PROCEDURES OR PRACTICES FOR ASBESTOS CASES

Occasionally, certain practices or procedures may indirectly, but adversely, impact
the case outcome. Most settlements are based on “standard" court room practices, such as
Kitsap County's practice of consolidating cases in groups up to seven; the comparison of
medical conditions with similar cases; or the use of Life Expectancy Charts as one factor in
determining com;:;earrsation."3 These may work for or against the plaintiff.

Because of the large number of asbestosis cases they are often grouped together
for processing. When this happens, “standard settlements® are used. One attorney described
a case as follows,

"There was one judge and seven settlement conferences scheduled
on the same day. The judge put the clients in categories and did
not differentiate for the specific clients.”

Certain medical conditions, like pulmonary conditions, exhibit variations depending
on the race of the individual. These variations may or may not be taken into consideration by
the attorneys. One attorney observed,

Bsettiement formulas are sometimes used to litigate large numbers of asbestos cases,
although asbestos cases have shown resistance to universal application of formulas. See

Thomas E. Willging, Trends in Asbestos | itigation (Washington, D.C.: Federal Judicial Center,
1987), p. 82.
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*In some of these asbestos cases there are questions regarding the
accuracy of the measure of the pulmonary functions. Supposedly,
the lungs of blacks are of a smaller capacity. Sometimes witnesses
need to be cross examinad to see if the studies which they refer to
have factored this in."

The other attorney, however, commented that

"generally, it can work to the disadvantage of a minority to do a race
correction on a pulmonary function test (PFT). R affects whether a
person will be considered normal or abnormal. They do not do a
race correction at Harborview but other doctors do it.*

Settlements are also guided by the plaintiff's life expectancy. Attorneys consider
the standard life expectancy tables in determining a plaintiff's loss when faced with a terminal
disease. Although these tables provide guidance they are not absolutely binding. Other
factors are considered in determining the life expectancy of an individual (e.g., health, past
injuries, and family history).

Attorneys vary in their opinion on the importance of these tables. One attorney
evaluated these tables as follows,

“The use of life expectancy charts Is very important when you are
talking about older claimants because if you live that long your
chances of living longer are improved.”

Another attorney gave the following opinion,

“Generally, | question the value of life expectancy charts. Cases can
be settled without the use of those charts. There is no direct
correlation between the chart and the settlement amount. They are
not being factored in by defendants. Their age is important because
of wages and young children, but most clients do not have any lost
wages because of the latency period before the onset of the disease.
Over 50% are retired. Only one minority client has been able to
collect lost wages."

As the examples above show, numerous factors influence the settlements
obtained. Combined with, or apart from the minority status of the plaintiff, some of these

factors may account for the lower average settlement amounts awarded to minority plaintiffs
in the sample cases discussed in this chapter.
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CONCLUSION

This study was conducted to determine whether bias or disparate treatment exists
in asbestos cases Involving minority plaintiffs,. The data used in the analysis include sample
asbestos cases and material from interviews with fwo attorneys who specialize in asbestos
litigation.

The data obtained from the survey was limited to client characteristics (age,
minority status, county, location of work, type of disease)} and setllement amounts. Survey
data allowed comparison of settlement data through analysis of cases by certain client
characteristics. The case settlement data analysis showed that minorities received lower
average settlements than non-minorities. Comparisons by disease type showed that minorities
had lower average settiement for asbestosis, mesothelioma, and lung cancer. Comparisons
by type of work also showed that minorities had a lower average settlement among shipyard
and construction workers. Minorities from King and Kitsap counties received lower average
settlements than non-minorities.

Asbestos litigation is complicated and involves many variables. In order to
attribute the differences in average settlements between minorities and non-minorities primarily
to a plaintif's race or ethnicity, it must also be shown that other factors or variables did not
influence the individual settlements. The interview material was used to illustrate what these
other factors are: consideration of special damages; the plaintiff's communicative skills; pain
and suffering; other medical conditions; wage loss; loss of consortium; survivors; and
community standing. R is possible that these factors, together with the plaintiff's racial/ethnic
status or minority status, may explain the lower average settlement received by the minority
plaintifts in the sample of asbestos cases. Further study is needed to control for these other
factors.
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CHAPTER TEN

LANDLORD-TENANT MATTERS

Prepared by
Jésus A. Dizon, Ph.D.

INTRODUCTION

Subcommittee Il of the Task Force studied landlord-tenant cases to determine
whether bias or disparate treatment exists in cases involving minorities. A data collection
instrument was drafted with the advice of attorneys from Evergreen Legal Services, one of the
largest legal aid services in Washington State. The instrument served to gather information
about recently resolved cases so that there could be a comparison of minority and non-
minority tenants in terms of types of disputes, types of resolutions and final case outcomes.

in addition, Subcommittee Ill, assisted by Evergreen Legal Services, selected a
pool of thirty-sight (38) attorneys who practice in the landlord-tenant area to participate in the
survey. Ten (10} frequently represented landlords and twenty-eight (28) frequently appeared
on behalf of tenants. The Subcommittee asked the landlords’ attorneys to provide information
on their 30 most recent cases, and asked the tenants’ attorneys to provide information on their
10 most recent cases. Total participation by all attomeys would have produced a maximum
of 580 cases, with an almost equal number of cases from landlord attorneys and tenant
attorneys.

1Court records were not helpful since Washington courts do not identify the client or
landiord by their racial or ethnic status. A study of landlord-tenant cases by the Washington
Public interest Research Group encountered a similar data collection problem in 1980. See
Francis Fischer, Statistical Analysis of R.C.W. 59.18 e Residential Landlord-Tenant Act
(Seattle, Washington: Washington Public Interest Research Group), 1980.
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Nineteen of the thirty-eight (38) attorneys responded. One of the nineteen
represented landiords and reported fourtesn (14) cases. Eighteen (18) of the responding
attorneys represented tenants. They reported one hundred (100) cases. The attorneys’ data
provided adequate representation of cases involving minority and non-minority tenants.

A copy of the data collection instrument is in Appendix N of this report. More
information on the methodology and survey responses can be found in Appendix O.

CASE CHARACTERISTICS AND PROCESS

This section of the chapter profiles the tenants in the sample and highlights
jurisdictional information, the locale of the case and the standard legal process for landlord-
tenant cases. The total number of respondents varied depending on the number of those
attorneys indicating “no answer" for a specific tenant characteristic.

Table 10-1 shows slightly more than one half of the survey cases contained
minority status information involving minority clients. In the cases in which the landlord was
the attorney's client, one-half of the tenants were minority (7) and one-half were non-minority
(7). By age, a majority of the tenants reported in the cases were in the 18-t0-40 year age
group (65.3%). By gender, more than one-half (59.5%) of the tenants were female. The rest
were males (28.8%) or couples (11.7%). (See Tables 10-2 and 10-3 on page 134.)

TABLE 10-1
TENANT CHARACTERISTIC: NON-MINORITY AND MINORITY STATUS

Non-Minority/Minority

Status Number Percent
Minotity 56 53.3%
Non-minority 49 46.7%
Total 105 : 100.0%
No Answer 5
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TABLE 10-2
GROUP OF TENANTS
Age Group Number Percent
18-30 years 33 33.7%
31-40 years 3 31.6%
41-50 years 14 14.3%
51-60 years 2} 8.2%
61-70 years 10 10.2%
70+ years 1 1.0%
Total 98 100.0%
No answer 16
TABLE 10-3
GENDER OF TENANTS
Gender Number Percent
Female 66 : 59.5%
Male 32 28.8%
- Couple 13 1.7%
- Total 111 100.0%
No answer 3

As shown in Table 104 on page 135, most of the cases reported were from King
(68 or 60.7%), Snohomish (10 or 8.9%), Pierce (9 or 8.0%), and Whatcom (8 or 7.15%)
counties. A majority of the cases were processed in Superior Courts (92 or 86.8%). Some
cases were processed in other courts, such as Small Claims Court or Federal Court.
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TABLE 104
TENANT'S COUNTY OF RESIDENCE

County Number Percent
Chelan 1 0.9%
Cowlitz 6 5.4%
Douglas 2 1.8%
Grant 2 1.8%
King - - 68 60.7%
Lewis i 0.9%
Okanocgan 3 2.7%
Pierce g 8.0%
Skagit 2 1.8%
Snohomish 10 8.9%
Whatcom 8 7.1%
Total 112 100.0%
No answer 2

The processing of landiord-tenant cases involves several steps. A case begins
when a landlord serves the tenant with a notice to terminate tenancy. The most common
notice is the 20-day notice to terminate a month-to-month tenancy. Except in the City of
Seattle, the landlord does not have to state any reason or “good cause" for the termination.

Another common notice is the notice to vacate because of tenant misconduct or
violation of a lease covenant. The landlord gives the tenant a specified time within which to
leave. if the tenant corrects the misconduct or violation within the time period, then the tenant
can stay. If not, the tenant is obligated to leave. If the tenant does not leave, the landlord

may commence an unlawful detainer action by serving the tenant with a summons and
complaint. '

The landlord does not have to file the notice of termination of tenancy In court

before serving it on the tenant. Landlords often use this option in the hope that the tenant will
leave after receiving the notice.

A tenant who receives a summons commencing an unlawful detainer action and
~ wishes to contest it must serve an answer to the summons on the landlord or the landlord’s
attorney within 6-12 days. If the tenant fails to answer or files a notice of appearance, the

landlord can file the action and obtain a default judgment and writ of restitution from the court
without further notice.

if the tenant responds, the landiord can obtain a Superior Court order obligating
the tenant to appear at a hearing to show cause why the court should not issue a writ of
restitution requiring the tenant's eviction. The hearing is scheduled for 6-12 days after the
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tenant receives a copy of the order.

At the show cause hearing, the court examines the parties and witnesses to
determine the merits of the case. The court disposes of the case in one of three ways: (1)
it there are material issues of fact, the court declines to grant the writ of restitution and orders
the parties to proceed to trial; (2) if a trial is not necessary because there are no material
issues of fact, the court may rule against the tenant and issue the writ of restitution, ordering
the sheriff to evict the tenant; or (3) the court may rule against the landlord and dismiss the
complaint. :

if the tenant fails to appear at the heéring, the court generally issues the writ,
ordering eviction of the tenant. If a trial is ordered by the court, the outcome of the case is
usually determined at trial. Settlement between the landlord and tenant is sometimes reached
before trial.

CASES AND OUTCOME DATA ANALYSIS

Types of Disputes

One-half (50%) of the disputes between landlords and tenants in the reported
cases concerned evictions for non-payment of rent. Next came evictions for misconduct (30%).
Examples of misconduct were drug use, unauthorized guests, noisy children, nuisance,
fighting, and organizing tenants. Other eviction disputes (12.5%) included damages of various

kinds (i.e., lock-out, waste, FIGURE 10-1
trespassing, mobile home IYPE OF DISPUTE BY
transfer, and refusal to accept NON-MINORITY/MINORITY STATUS

rent from government
subsidy). The remaining

disputes did not involve [ Noneminority  [] Minority TS Unknown
eviction. They were for 30
raising rent, claims for N —
damages to property, and | u 25 me
tenant property seizure. b
e 20 S P
Figure 10-1 | ' 5 1 M
compares minority tenants F 2
with non-minority tenants. An c 10
almost equal number of a
minority tenants (27 or 48% | & 54
of minorities) and non-minority s
tenants (25 or 51% of non- 043 _— _—r
minorities) reportedly  had Noanswer  Rom'  Msoonduct  Oter  Otner
disputes regarding eviction for Type of Dispute

non-payment of rent. There
were more evictions for
misconduct disputes for non-minorities {17 or 34.6%) than for minorities (14 or 25%).
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Tvpes of Case Hesolutions

Some cases are resolved through settlement. Some are decided at a show cause
hearing. Others are negotiated either with or without litigation, while others are decided by trial
in court. The case resolution types are defined as follows:

. Settiement-—-Case resolved at any stage, including situations in which party
abandons its claim. ‘

. Show cause--Judge's decision to issue writ of restitution or dismiss case
at show cause hearing resolves the dispute.

[ Trial-Decision of court after trial resoives dispute.

® Negotiated without litigation--Resolution achieved between landiord and
tenant prior to filing in court.

® Negotiated with litigation-Case resolved through negotiations between
the parties after documents filed in court.

in twenty-eight of the cases, the attorneys reported a combination type resolution.
These combinations included: (1) cases resolved from a combination of “settlement,”
"negotiated with litigation," and "show cause"; and (2) cases resolved from a combination of
"settiement,” “negotiated without litigation," and “show cause." For analytical purposes, Table
10-5 categorizes cases of the first type with those that were “negotiated with litigation." The
table categorizes combination cases of the second type with those that were "negotiated
without litigation.”

Table 10-5 on page 138 compares types of resolution of cases involving minority
tenants and cases involving non-minority tenants. Almost equal proportions of cases were
resolved in show cause hearings - 30.6% for non-minority tenants and 30.3% for minority
tenants. A higher proportion of cases were resolved through negotiations with litigation for
non-minority tenants (46.9%) than for minority tenants (33.9%). More cases were resoived
through settlement for minority tenants (16%) than for non-minority tenants (12.2%). Five (or
8.9%) minority cases were resoived by a trial only. No non-minority cases were resolved by
trial only.
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As shown in Figure 10-2, most of
the reported cases were “negotiated with
litigation” (43%). Next were cases that were
decided at show cause hearings (30%), and
cases that were settled (14%). Other cases
were “negotiated without litigation® (8%), or were
decided by a court trial (5%).

138

TABLE 10-5
TENANT MINORITY AND NON-MINORITY STATUS AND CASE RESOLUTION
Status Not Glven Non-Minority Minority Total

Resolution: N Percent N Percant N Percent N
No Answer 1 11.1% 2 4.1% 3 5.3% 6
Show Cause 0 0 15 30.6% 17 30.3% 32
Settlement 0 0 6 12.3% 9 16.0% 15
Negotiated-w/lltigation 3 33.3% .10 20.4% 7 12.5% 20
Negotiated-wo/Litigation 4 44 4% 1 2.0% 2 3.5% 7
Trial 0 0 o 0 5 8.9% 5
S,Nego-No Litigation Q 0 1 2.0% 1 1.7% 1
S,Nego-No Litlg.Showcause O 0 i 2.0% 0 0 1
S,Nego-Liigation 1 11.1% 13 26.5% 11 19.6% 25
S,Nego-Litig,Showcause 0 0 0 0 1 1.7% 1

Total 9 100.0% 49 100.0% 56 100.0% 114

FIGURE 10-2

CASE RESOLUTION

Trial
5%  Negotiated
w/o litigation
Negotiated 8%
w/litigation
43%
Settlement
14%
Show Cause 30%




Case Outcome

The data on the outcome of the cases showed a wide range of results, including:
unlawful detainer dismissed; ruling for tenant; case dismissed; repayment plan agreed upon
and tenancy reinstated; eviction suit dropped; damages awarded to client; landlord accepted
rent and tenant continued in possession; tenant provailed; default judgment for landlord;
landlord prevailed; writ and judgment for rent and attorney fees against tenant; and payment
of rent due. '

To interpret FIGURE 10-3
the meaning of the various _ CASE RESULTS AND NON-MINORITY/
outcomes in terms of "Who MINORITY STATUS

won the case?,” Figure 10-
3 uses three categories:
“enant's favor,” “landlord’'s
favor," and “neither 30
landlord's nor tenant’s
favor”® The data shows

] Non-minority [] Minarity Unknown

i N 25 - ]
that a majority of the cases m
resulted in the tenant's 2 20 -
favor (54%), with the r ]
landlords “winning* only o 151
31% of the cases. About f _
14.6% of the cases were ¢ 10
resolved in ‘“nefther the a
landlord's nor tenant's e 97 |7
favor.” s B m=a
Neither Landlords  Tenant's
Figure 10-3 Favored Faver Favor No answer

shows a slightly higher
proportion of outcomes
which favored the tenant were in the minority tenant’s favor-27 out of 56 or 48% for minority
tenants, while 25 out of 56 or 45% were for non-minority tenants. A higher proportion of case
outcomes that favored the landlord was also in cases in which the tenant was a minority (18
out of 32 or 56% for minorities and 12 out of 32 or 38% for non-minorities).

2Tenant's favor® was used for an outcome which was in the tenant’s favor; for example,
unlawful detainer dismissed or tenancy reinstated.

"Landlord's favor was used for an outcome that was in the landlord's favor; for example,
writ and judgment for rent and attorney fees against tenant, or landlord prevailed.

"Neither landlord's nor tenant’s favor® was used for an outcome in which the tenant and
the landlord both gained or both lost something in the settlement; for example, tenant agreed
to vacate with rent arrearage waived, tenant moved but landlord paid moving expenses, or
tenant got back prepaid rental but did not want to repossess the premises.
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INFLUENGE OF RACE AND ETHNICITY

The survey asked attormeys their
opinion as to whether the tenant’s race/ethnicity
had an infiuence on the outcome of the reported
case. As indicated in Figure 10-4, in most of the
cases (82%), attorneys said that neither the race
or ethnicity of the tenant had any influence on
the outcome of the case. In only about 18% of
the cases did the attorney say that race or

FIGURE 104

RACE/ETHNICITY INFLUENCE

IN CASE OUTCOME

Had Influence
18%

ethnicity influenced the outcome.

A few examples further illustrate the
attorneys’ views regarding the influence of race
or ethnicity on the case outcome: No influence

Case A,

Case B.

Case C.

Case D.

B82%
A  minority tenant was
issued an eviction notice
for non-payment of rent.
The outcome of the ensuing case was that a *judgement and writ was
issued despite the fact that (the) tenant alleged racial discrimination.”
The tenant lost. In his comments, the attorney noted that,

“Judge wouldn’t even consider racial discrimination as a defense - (the
judge said) ‘that’s not the Issue here, use other channels.” The judge did
not even read tenant’s answer or look at tenant’s letter of complaint
which she had written to manager's boss within 90 days prior to
receiving 20 day termination of tenancy notice.*

A minority tenant was issued an eviction notice for misconduct. The
tenant had to pay damages. In his comments, the attorney noted that

"Judge appeared not to belisve the tenant, and | believe it was due to
language barrier and race.*

Minority tenant was issued an eviction notice for misconduct. The tenant
vacated the premises, but other charges were dismissed. in his
comments, the attorney noted that

“Client vacated voluntarily; she believed she would continue to be
harassed by white resident manager. She believed manager's actions
were racially motivated.*

A minority tenant was issued an eviction notice for non-payment of rent.

The outcome of the case was that a *re-payment plan was agreed upon
and tenancy was re-instated.” In his comments, the attomey noted that,
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“Eviction for non-payment of rent believed to be pretext. Life styls,
cuttural differences between the defendant, white resident manager, and
white tenants believed to be real motive.”

In a few instances where the tenant was a minority, the attorneys noted that race

or ethnicity did not influence the outcome. The attorneys commented that race or ethnicity
was an important factor in the initiation of the dispute but not in the outcome of the case.

INFLUENCE OF ECONOMIC STATUS

The survey also asked the FIGURE 10-5
attorneys’ opinion as to whether the economic ECONOMIC STATUS INFLUENCE
status of the tenant had any influence on the ON CASE OUTCOMES

outcome of the reported case. In slightly less
than one half of the cases (44%) the attorney
said that the economic status of the tenant did
influence the outcome of the case. Also, it is
important to note that slightly more attorneys
said that economic status of the tenant
influenced the case outcome when the tenant No Infiuence
was a minority (about 56% of the cases) than 56%
when the tenant was not a minority (about 44%
of the cases), as indicated in Figure 10-5.

. Had influence
) 44%

Again, a few cases illustrate the
attorneys’ perceptions.

Case E. A minority tenant was issued an eviction notice for misconduct. The case
was “seftled with agreement to repair damages.” In his comments, the
attorney noted that, *| belisve tenant's racs and poverty led to incidents
underlying suit, but didn't affect outcome.”

Case F. A minority tenant had a dispute with the landlord regarding injunctive
relief for rebate of rent. The tenant “obtained injunction to remedy some
conditions." In his comments, the attomey noted that, “| believe court
was more sympathetic and saved injunction because of tenant's poverty
and Inability to move to better housing.*

Case G. A non-minority tenant was Issued an eviction notice for misconduct. The
*uniawful detainer (was) dismissed.” In his comments, the attomey noted
that, "Low income tenant (was) retaliated against for organizing protest
of apartment conditions.”
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CONCLUSION

In general, the data on the types of disputes, case resolutions and case outcomes
did not show significant differences in the treatment of minorities and non-minorities in landlord-
tenant cases. The data on types of disputes showed no significant difference between
minorities and non-minorities and no significant disparity between minorities and non-minorities
was evidenced in the case outcome data. The only differences found were in the case
resolution data. More non-minority cases than minority cases were resolved through
negotiation with litigation.

In general, the majority of attorneys did not see a connection between tenant’s
race/ethnicity and case outcome, and slightly less than half of the attorneys believed that the
tenant's economic status had any influence on case outcome. Also, among attorneys who
saw a connection between race, ethnicity, economic status, and case outcome, there were
more attorneys who saw a connection between the tenant’s economic status and case
outcome than attorneys who saw a connection between race/ethnicity and case outcome.

Although the sample of cases analyzed in this study do not show significant
disparate treatment of minorities in the courts, one should not conclude solely on the basis of
these findings that minorities do not experience bias in landiord-tenant matters. For instance,
racial or ethnic status, combined with low economic status, appear to result in a greater
participation by minorities in landlord-tenant disputes. More than half of the cases in this
study involved minority tenants. Therefore, while minority status appears not to be a significant
factor in the processing or adjudication of landlord-tenant cases in Washington State courts,
racial and ethnic status appears to be an important factor in the incidence or occurrence of
landlord-tenant disputes.
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SECTION VI
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OVERVIEW

SECTION VI: CRIMINAL MATTERS

in 1988, Subcommittee Il on "The Prosecution and Adjudication of Crimina!l Cases:
Minority Defendants” was in a dilemma. Ilts members wanted to examine whether differences
existed in the offenses with which minorities were charged and in the sentences which
minorities received. But, with only $317,000.00 for the Task Force to conduct about ten
empirical studies and a comprehensive cultural awareness education program, this examination
was not possible. Fortunately, the Sentencing Guidelines Commission was able to provide
data on the state’s sentencing practices. It determined that while little disparity existed
between the sentences received by minorities and non-minorities under determinate sentencing,
there was significant disparity between minorities and non-minorities in certain exceptional
sentencing cases—the first offender waiver and special sexual offender sentencing alternative.

Why, then, do minorities perceive that they are receiving harsher criminal
sentences? Some researchers and others, including the Sentencing Guidelines Commission,
contend that the disparate treatment may occur at different points along the criminal justice
continuum. For instance, minorities may be arrested more often than non-minorities who are
similarly situated, leaving minority persons with the perception that the entire criminal justice
system is unfair and biased. Therefore, given the findings of the Sentencing Guidelines
Commission and the persistent perception held by many minorities that they receive harsher
sentences, Subcommittee Il surveyed prosecutors, public defenders and community corrections
officers to determine if their cumrent practices and guidslines are consistent. These survey
results are reported in Chapters Eleven and Twelve of this section.

In addition, the Task Force is still seeking funding for a prosecutorial discretion
pilot study designed to examine the charging decisions and case outcomes in four to Six
counties. Subcommittee || Members contend that if the perception that minorities receive
disparate treatment at some point in the processing of their criminal cases is incorrect, it
should be dismissed as a misperception. However, if the perception is a valid one, the
problem should be corrected by the responsible institutions or agents within the criminal justice
system. This, however, can only be done once the Minority and Justice Task Force or its
successor, the Minority and Justice Commission, receives sufficient funding for the necessary
research.
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CHAPTER ELEVEN

REVIEW OF PROSECUTORIAL AND
PUBLIC DEFENDER STANDARDS AND GUIDELINES'

Prepared by
Gina R. Beretta, Ph.C.

INTRODUCTION

The perception that minorities receive harsher sentences than non-minorities was
a key issue raised at the public forums. (See Chapter Four) Another area of concern was
the broad prosecutorial discretion that exists, and the perceived racial and ethnic bias that may
emanate from this discretion. The gravity of these concerns prompted the Task Force's
Subcommittee on “The Prosecution and Adjudication of Criminal Cases: Minority Defendants”
to collect additiona! information on prosecutors' and public defenders’ perceptions of possible
racial and ethnic bias. Also, the Task Force decided to ascertain information on whether office
standards or guidelines regarding race and ethnicity are maintained by counties in Washington
State. Therefore, in May 1989, with the assistance of the Washington Association of
Prosecuting Attorneys (WAPA), the Task Force surveyed county prosecutors and public defense
attorneys regarding prosecutorial and public defense guidelines and their perception of racial
and ethnic bias.

The purpose of this chapter Is to report the results of the questionnaire and
provide a discussion and review of the standards and guidelines used by prosecuting attorneys
and public defense attorneys in Washington State. Three sections are included: (1) a
discussion of prosecutorial standards and guidelines; {2) a discussion of public defense
standards and guidelines; and (3) a section reporting on questionnaire results. Standards or

IStandards are a set of criteria used to determine a specific policy. Guidelines are
suggested or recommended procedures by which to determine a course of action,
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guidelines were requested from county prosecutors to determine whether such standards or
guidslines exist, and if so, to see to what extent, if any, these standards or guidelines address
or recognize the existence or the issue of race or ethnicity. Similarly, the Task Force decided
to examine public defense standards or guidelines for these same reasons.

PROSECUTORIAL STANDARDS AND GUIDELINES

The topic of racial and ethnic bias or discrimination in the criminal justice system
has been discussed and studied for several years. Much of the focus, however, has been on
judiclal actors and law enforcement personnel, rather than on the role of the prosecutor. The
potentially broad discretion held by the prosecutor makes his/her role pivotal in the
adjudication process—through the decision of whether to charge the defendant, the severity of
the charge, and the type of plea bargain offered and agreed upon.

The issue of prosecutorial discretion has gained greater importance in Washington
State with the passage of the Sentencing Reform Act of 1981 (SF%A).2 This legislation created
determinate sentencing or a presumptive determinate sentencing structure in Washington State
courts, removing much of the discretion previously afforded judges and putting it into the
hands of the prt:wseznc:utc)rs.3 A manual prepared by the Sentencing Guidelines Commission
which recommended sentencing ranges did include a section on recommended standards for
prosecutors, which includes guidelines for decisions to decline prosecution; evidence of
sufficiency for prosecution and the selection of charges and degree of charges; plea
dispositions; and sentence recommendations. Under the SRA, the treatment of minorities in
the courts is specifically addressed in two sections:

Under RCW 9.94A.340 the equal application of guidelines is addressed as follows:

“The sentencing guidelines and prosecuting standards apply equally
to offenders in all parts of the state, without discrimination as to any
element that doss not relate to the crime or the previous record of
the defendant.”

Additionally, under RCW 9.94A.380 1t is written,

*.the following facts shall never be considered in determining the
recommendation to be made: (i) the sex or marital status of the
defendant; (ii) the race or color of the defendant; (iil) the creed or
religion of the defendant; (iv) the economic or sccial class of the

2580 RCW 9.94A for the complete text of the Sentencing Reform Act.

SAlso refer to footnote 2 on page 35.
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defendant...“4

Clearly, then, the intent is to avoid any consideration of race, ethnicity, or other social
characteristics of defendants. However, the SRA in and of itself may not be sufficient for use
as a procedures manual to ensure consistency in guiding prosecutorial decision-making.

County prosecutors in Washington were asked whether or not their offices
maintain standards or guidelines for the filing and disposition of criminal charges.” Of the
thirty-five prosecutors who responded to the questionnaire, twenty-five initially reported that
their offices did, in fact, have such guidelines. Follow-up communication, however, indicated
that the majority of these county prosecutors (18 out of 25) were referring to their use of the
standards set forth in the Sentencing Reform Act and the Revised Code of Washington, rather
than standards or guidelines specific to their county. Seven prosecutors did apparently have
additional standards or guidelines. They were asked to forward a copy of their documents
to the Task Force for review. One had still not submitted a copy of guidelines by the end of
the data collection period. Therefore, this review of county prosecutorial guidelines will focus
on those six counties which did submit their standards for review, highlighting those guidelines
which are unique to each county and which are separate from the guidelines covered in state
law.

A REVIEW OF SIX COUNTIES' GUIDELINES

Purpose of Guidelines

Because of concerns for confidentiality, counties have been assigned alphabetical

" pseudonyms. Counties A and C reiterated the purpose of sentencing and prosecutorial

guidelines as set forth in the Sentencing Reform Act of 1881, which includes the importance

of the degree of punishment fitting the crime and the importance of making the criminal justice
system accountable to the public by developing a system for the sentencing of offenders.

County B stresses the issue of responsibility to the public by comments indicating
extensive public input was incorporated during the development of the guidelines. Yet, it
appears, to a iarge extent, that County B also generally follows the SRA. A desire to represent
the interests of the local community is also expressed, as is the continued importance of
prosecutorial discretion. Counties D, E, and F did not include a statement of purpose with the
information sent to the Task Force. The question which remains is whether the standards or
guidelines are enhanced by other policies consistent with the goals and purpose of the SRA.

4Senterlcing Reform Act of 1981.
sWa‘shtngton State counties which submitted county prosecutorial standards or guidelines

were Benton, Grays Harbor, King, Pierce, Snohomish and Thurston. Two of the five counties
sent only samples of their guidelines which were incomplete.

148




Charqging Decisions

Counties A, B, C, and F rely on the SRA recommendations for guidelines,
following the prohibition against taking race or ethnicity into account when making charging
decisions. County E stresses the importance of filing charges when there is sufficient
evidence, the need to consider every possible defense that may be offered, and the
importance of considering the wishes of the victim(s) in the charging decision.

Other Standards or Guidslines

Counties A, B and C have extensive written procedures for implementing the SRA
guidelines for plea negotiations, filing locations and sentencing recommendations. Their
guidelines include details on specific offenses—what the requirements are to file a charge of
first degree murder, for example, and other felonies. The element of these crimes are defined
within the Revised Code of Washington. Counties D and E also submitted examples of
specific offense charging guidelines utilized (also taken from the RCWs), as well as more
general rules for certain types of cases—-County D sent in guidelines for charging serious traffic
offenses (DWI, reckless driving, negligent driving), domestic violence cases and child abuse
cases, while County E forwarded information on domestic violence and child abuse cases.

General Comments

it is somewhat disturbing that sc few counties in Washington (seven out of
thirty-nine) have documents to aid in the interpretation and implementation of the
recommended standards set forth in the Sentencing Reform Act. Moreover, of the six counties
submitting prosecutorial guidelines to the Task Force, three appear to have fairly detailed
procedures for complying with the standards set forth in the Sentencing Reform Act. However,
a key issue that cannot be covered by examining the guidelines submitted by each county is
that of implementation. While counties A, B, and C maintain extensive written procedures for
the implementation of the Sentencing Reform Act, there is no effective way of measuring actual
compliance with the guidelines in individual cases.

PUBLIC DEFENSE ATTORNEY STANDARDS AND GUIDELINES

The presence or absence of standards or guidelines for public defense attorneys
has not generated the same degree of public interest or concern as has that for prosecuting
attorneys. In fact, this alone may be significant. That is, less is known about what public
defenders do, or what guidelines exist concemning the race and ethnicity of clients and
potential clients. in general, it appears that a defendant’s race or ethnicity may not impact the
selection or treatment of public defender’s clients. Public defenders generally have no choice
regarding the acceptance or rejection of clients or cases. The exceptions are in instances of
conflict of interest or if they already have full caseloads. Cases are accepted on the basis of
economic criteria which is based on the defendants’ indigence.
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Slightly less than fifty percent (50%) of the responding public defenders (14 out
of 32) indicated that their office had written standards for their defense services. However,
none of the respondents forwarded copies of their standards to the Task Force, with the
excaption of a copy of the Washington Defense Association’s Standards for Public Defense
Services (1 984).6 These standards address many of the practical issues encountered by
public defense attorneys, including: maximum allowable caseloads; appropriate compensation
(based on training and experience); minimum qualifications for public defenders; and
recommendations for the size of office support staff and supervisory positions. In January
1990, a revised version of these standards was endorsed by the Washington State Bar
Association's Board of Governors.” These revised standards include a section on non-
discrimination which states, “...Neither the Contracting Authority, in its selection of an attorney,
firm or agency to provide public defense representation, nor the attorneys selected, in their
hiring practices or in their representation of clients, shall discriminate on the grounds of race,
color, religion, national origin, age, marital status, sex, sexual orientation or hanciicap."a While
these guidelines offer a great deal of structure and guidance in the operation of a public
defense office, the county programs in Washington are not required to adhere to these
standards.” Additionally, Washington State processes a very high volume of indigence cases
compared to the rest of the nation, and minorities are statistically over-represented in the
state's poor popt.lle\tion.10 Therefore, while the indications are that a defendant's race or

EsFor complete text, see Standards of Public Defense Services: Obijectives and Minimum
Requirements for Providing Legal Representation to_Poor Persons Accused of Crimes in
Washington State (Seattle, Washington: Washington Defender Association), 1884.

7Washington State Bar Association Board of Governors Mesting, held January 11-13, 1980
in Olympia, Washington.

8Stamdards of Public Defense Services: Objectives and Minimum_Requirements for

Providing Legal Representation to Poor Persons Accused of Crimes in Washington State
(Seattle, Washington: Washington Defender Association), 1989.

%n 1989, SSB 5960 (Section 4) was adopted, which instructed all counties in Washington
State to adopt standards for the dslivery of public defense services. These standards could
be based on those endorsed by the Washington State Bar Association, but this was not
mandatory. Source: Second Substitute Senate Bill 5360, Section 4. Stst Legisiature, 1989
Regular Session.

107he Spangenberg Group Indigent Defense Services in Washington: Final Report
(Olympia, Washington: Washington Indigent Defense Task Force, Office of the Administrator
for the Courts, February 1989), p. 92. Also note that in 1980, 8.9% of the white population in
Washington State lived below the poverty line, compared to 20.9% of the Black population,
22.4% of the Hispanic population, 24.8% of the Native Americans, and 15.1% of Asians in
Washington State. See A Report on the Need for Civil Legal Services for Poor Persons in
the State of Washington (Seattle, Washington: Legal Aid Committee, Washmgton State Bar
Association, November 1988).
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ethnicity may not directly play a factor in the quality or quantity of legal representation they
receive, minority defendants may suffer indirectly via their over-representation among the
state’s poor. Overioaded and undercompensated public defenders may be unable to give the
same level of representation that private attorneys may provide to their clients.

It is important to realize that the absence of written guidelines may not indicate
a lack of informal standards that are imparted, learned and followed on the job (the same can
be said of prosecutorial guidelines).

RESPONSES OF PROSECUTORS AND PUBLIC DEFENDERS

in May and July of 1989, the Task Force sent out questionnaires concerning
perceptions of racial and ethnic bias in Washington courts and inquired into the presence or
absence of county standards/guidelines for both the charging of criminal defendants by
prosecutors and their defense by public defenders. The two questionnaires were similar in
content, though not Identical.

Questionnaires were originally mailed out to all county prosecutors in May of 1988
with a cover lefter by Mike Redman, the Executive Director of Washington Association of
Prosecuting Attorneys (WAPA). A follow-up ietter was mailed to non-respondents in mid-luly,
and foliow-up calls were then made in late~July. Prosecutors who had not responded received
a minimum of two follow-up calls. As of October 5, 1989, 35 of the original 39 questionnaires
{80%) had been completed and returned (one was anonymous).

A similar procedure was followed for the public defender questionnaires. The
original questionnaire was mailed to 47 public defenders throughout the state in July of 1889
with a cover letter from Desiree Leigh, Project Director of the Minority and Justice Task Force.
A follow-up letter was sent, and follow-up calls were made during the month of August. As of
October 5, 1989, 32 of the original 47 questionnaires (68%) had been completed and retumed
(three were completed anonymously). This section reports the results of these questionnaires,
and summarizes the relevant comments made by the respondents.

A large proportion of those questioned expressed a clear concern over the
treatment of ethnic and racial minorities in the legal system. More than one-half (61%) of the
attorneys (both prosecutors and public defenders) agreed that a defendant's iack of resources
can adversely affect his or her experience in the criminal justice system, as can the lack of
competent and impartial interpreters for non-English speaking and limited English speaking
defendants. This is perceived to be more of a problem in the eastern half of the state. Very
little support was expressed for statewide or uniform standards to guide prosecuting attorneys

M1he American Bar Association aiso has several publications on providing defense
services and standards for criminal defense, including "Providing Defense Services," *The
Prosecution Function and the Defense Function,” and *To Assure an Adequate Defense,” ABA
Standards for Criminal Justice, ABA Circulation Department, Chicago, lllinois.
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or public defenders—respondents generally felt that the counties are too distinct for uniform
standards to be of much use, given the diverse minority populations and available resources.
More were amenable to the development of standards or guidelines at the county level.
However, some resisted this too, wanting to maintain the ability to exercise discretion for each
individual case. Listed below, then, are the responaes to the gquestionnaires. Non-responses
are excluded from the calculation of pt-zrcentf;\gas.1

TABLE 11-1
QUESTION: DO YOU PERCEIVE THERE TO BE A PROBLEM
WITH ETHNIC AND RACIAL BIAS IN WASHINGTON STATE COURTS?

Yes No No Answer

Prosecuting Attorneys 4 28 3
(13%) (88%)

Public Defenders 14 18 -
(44%) (56%})

While the majority of both prosecutors and public defenders (88% and 56%,
respectively) indicated that they did not perceive any racial or ethnic prejudice in their county
courts, nearly half of the responding public defenders express the belief that there is a
problem with bias in Washington courts. Five attorneys pointed out that the biases which are
observed reflect the underlying prejudices of the community as a whole, rather than being
unique to the criminal justice system. As one prosecutor commented,

*.l believe there is ethnic and racial bias in our society that is
necessarily reflected in the judicial system...”

A few prosecutors also responded that there were more problems with bias of jury
members than court officials. Several public defenders, however, simply stated that minorities
were not treated the same as whites:

“Minorities don't get equal treatment, they are less likely to be
believed, (they) get longer sentences, and higher fines."

1250me respondents did not answer all questions and some answered both “yes* and “no"
to some questions.
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“Hispanics are treated differently-the court is less willing to explore
alternatives to incarceration; harsher penalties are given.”

TABLE 11-2
QUESTION: DOES THIS PROBLEM (RACIAL AND ETHNIC BIAS)
OCCUR IN CRIMINAL PROSECUTION?

Yes No No Answer
Prosecuting Attorneys ' 5 26 4
(16%) (84%)
Public Defenders 14 17 1

(45%)  (55%)

As with the general question regarding bias in the courts the statistical majority
‘on both sides said racial or ethnic prejudice was not a problem in criminal prosecution. But,
nearly half of the public defenders stressed that bias does occur in criminal prosecution:

“Blacks and other minorities are often prosecuted more harshly, and
get lesser plea bargains.*

“Blacks/ethnics are perceived as more dangerous, get more severe
sentencing-sometimes the court is paternalistic.”

"Cases are more likely to be filed against minorities than
non-minorities.”

Some comments from the prosecutors reflected their view that their counties are
not adversely affected by bias:

"My experience is that most everyone involved—police, prosecutors,
defense lawyers, judges, and court personneluare sensitive to the
issue and act fairly."

“| have seen no evidence of such bias in twelve+ years of criminal
prosecution.”

However, one prosecutor disagreed slightly:
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“t {racial or ethnic bias) occasionally occurs in sentencing,
particularly where the court has discretion to sentence based upon
perceptions of treatment needs and rehabilitation possibilities...it
occasionally occurs with jury decisions depending on the ethnicity
or race of the defendant or victim.”

TABLE 11-3
QUESTION: DO YOU BELIEVE THAT MINORITIES MAY ENCOUNTER BIAS
OR PREJUDICE FOR REASONS (e.g., Socio-economic Factors) OTHER
THAN THEIR RACIAL/ETHNIC MINORITY STATUS?

Yes No No Answer

Prosecuting Attorneys 16 14 5
(63%)  (47%)

Public Defenders 21 10 1
(68%) (32%)

Responses to this question clearly indicate that the majority of prosecutors and
public defenders surveyed (53% and 68%, respectively) think that prejudice does occur in the
legal system through reasons other than the defendants’ minority status. The lack of monetary
resources is considered a significant barrier to equal treatment of defendants—whether reflected
in the inability to hire an attomey, or limiting access to alternatives to incarceration:

"...99% of the prejudice is because of socioeconomic factors rather
than minority status.”

“Socioeconomic factors result in systematic bias, regardiess of
racial/ethnic factors.”

“(it} seems many minorities prosecuted are poor and get less breaks
as a result of this as well as minority status.”
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Language difficulties are also a potential roadblock for defendants, both to
receiving proper representation and to making a “favorable" impression in court. According to
some respondents:

“Where an interpreter has to be used it is always difficult to establish
rapport with a jury” (prosecuter's comment).

"Problems with (the) English language tend to result in lower
credibility..." (public defender's comment).

However, one prosecutor notes:

*.. am certain minorities could encounter bias or prejudice for a
variety of reasons including economic factors and their status in the
community. Howaever, | have not seen instances in which this has
been shown in the criminal justice system.”

TABLE 114
QUESTION: WOULD YOU FAVOR STATEWIDE OR UNIFORM STANDARDS
OR GUIDELINES FOR PROSECUTING ATTORNEYS?

Yes No No Answer
Prosecuting Attomeys 6 25 4
(19%) (81%)
Public Defenders 15 14 3
(52%) (48%)

Few prosecuting attoreys (18%) favored the idea of uniform guidelines. Most felt
that it would be detrimental to attempt to limit discretion and that guidelines would be difficult
or impossible to implement. Several relevant comments illustrate the sentiments expressed by
the majority of prosecutors: :

"Do not limit prosecutorial discretion to the 'nth’ degree. Latitude is
needed-to address unique circumstances, both individual and
countywide."

"Resources and local conditions and problems affect particular types
of cases. Uniform standards cannot be sst on a statewide basis."
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"} think statewide standards are virtually impossible, as is evidenced
by the stab at it in the Sentencing Reform Act.*

Even those prosecuting attorneys who do not find the proposal of uniform
standards objectionable are wary about whether such standards would be practical:

“l would appreciate a standard to assess our standards against, but
a mandatory statewide procedure would be difficult due to the variety
of counties and their sizes, needs, etc."

"Recommended uniform standards or guidelines would perhaps give
some starting point from which uniformity could arise in the treatment
of given individual cases from one jurisdiction to another. However,
individualized assessment of each case...should be within the sound
discretion of an elected prosecutor.”

Public defenders are more likely to favor uniform standards for prosecutors than
are the prosecutors themselves, although it is interesting that almost as many are against
uniform prosecutorial standards as are for them. Those who favored more uniform guidelines
for prosecutors were concerned with the latitude that exists in charging decisions:

“individual prosecutors are too often affected by politics and public
sentiment in the charging process.” '

Another public defender adds, .

“here is tremendous disparity in how the prosecuting attorneys
charge from county to county; i.e. what probably wouldn't be
charged in a large county is a major felony in smaller counties.”

Among those public defenders who do not support statewide prosecutorial
guidelines, two also commented:

“The state consists of such divergent areas, urban/rural with such
different population makeup—income, age, race, criminal
sophistication—it is hard to imagine prosecutorial or defense
standards/guidelines applicable to all.”

“Prosecutors and judges are elected by the community and should
be affected only by community guidelines, not state guidelines.”
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TABLE 11-5
QUESTION: WOULD YOU FAVOR EACH COUNTY PROSECUTOR
DEVELOPING HIS/HER OWN STANDARDS OR GUIDELINES?

Yes No No Answer
Prosecuting Attorneys 24 8 3
(75%) (25%)
Public Defenders 12 18 2
(40%) (60%)

The responses to this and the previous question seem to indicate that while
prosecutors are more in favor of countywide standards than statewide ones, public defenders
would not prefer guidelines for prosecutors set at the county level. Prosecutors are perhaps
confident in their ability to create county standards, while public defenders fear this would
allow prosecutors too much discretionary power. One prosecutor from a county in eastern
Washington comments:

"As & practical matter, | am concerned that uniform standards would
be set by large, westside counties. Our community would not accept
these standards. | also believe that smaller counties can afford to -
be more flexible; the prosecutor or chisf deputy is aware of ali felony
files and must approve any amendment. That provides a consistency
that larger counties may need more formal standards for.”

TABLE 11-6
QUESTION: WHEN CASES INVOLVING POSSIBLE RACIAL OR ETHNIC BIAS
ARISE, WOULD YOU CONSIDER ESTABLISHING AND USING A STANDING
COMMITTEE MANAGED BY THE WASHINGTON ASSOCIATION OF PROSECUTING
ATTORNEYS, WHICH WOULD SERVE AS A SOURCE TO DISCUSS
THE PROBLEMS OR ISSUES?
{asked of prosecuting attorneys only)

Yes No No Answer

Prosecuting Attorneys 21 12 2
(64%) (36%)
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The majority of prosecuting attorneys surveyed, or 64%, were amenable to the
establishment of a prosecutorial advisory committee. Some of their comments appear below:

“Should these problems arise in our geographical area, | fesel
additional input and viewpoints would be helpful.”

"When potentially identifiable racial or ethnic bias arises in a given
case, a standing committee would serve a valuable purpose in
specifically identifying the problem source, recommending probable
solutions, and determining the merit of such claims on an informal
basis. Education could also be emphasized by such a committee."

"l would be happy to have my procedures reviewed by a group of
my peers for fairness."

Those who were not in favor of establishing a standing advisory committee (36%)
appeared to fesel that such a measure was unnecessary due to the absence of racial or ethnic
bias in the system. One prosecutor said that there is a “lack of need for the committee
because true cases of bias are rare or nonexistent..". One prosecutor felt that a new
committee would simply add one more cog to the bureaucratic wheel:

“This state does not need additional bureaucracies. if a problem
arises it should be dealt with in a professional manner within the
parameters of existing institutions.”

Some prosecutors also felt that an advisory committee, if created, would be best
if it included members who were not prosecutors:

“issues of possible racial or ethnic bias should be resoived at the
local level without resort to outside groups since communications
among agencies and groups in a county must be encouraged.*

TABLE 11-7
QUESTION: WOULD YOU FAVOR STATEWIDE OR UNIFORM STANDARDS
OR GUIDELINES FOR PUBLIC DEFENDERS?
(asked of public defenders only)

Yes No No Answer

Public Defenders 9 21 2
(30%) (70%)
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Over two-thirds (70%) of the public defenders questioned were against the
adoption of statewide or uniform guidelines. The comments made reflect similar opinions to
those made by prosecutors who were not in favor of statewide prosecutorial standards-a
concern that statewide standards would not be applicable to all counties due to unique
features, and the desire to not be hampered by external restrictions. One public defender
comments,

“..each county in Washington has its own particular ethnic and
economic condition which would seem to suggest it's best for the
individual county to set their own standards.”

Adds another,

"sach case and each defendant is unique. | do not believe that case
preparation or managsment can be based on a set of restrictive
standards or guidelines. | base each defense upon providing an
ethical, competent job to the client."

However, one public defender who belonged to the minority favoring statewide
guidelines stated,

"standards should be uniform across the state to ensure fair and
equal treatment for all people. Allowing each county to develop their
own standards could well result in gross disparity and continuing, if
not institutionalizing bias and prejudice in various local areas.”

TABLE 11-8
QUESTION: WOULD YOU FAVOR EACH COUNTY DEVELOPING ITS OWN
STANDARDS OR GUIDELINES FOR PUBLIC DEFENDERS?
(asked of public defenders only)

Yos No No Answer
Public Defenders 11 18 2
{37%) (63%)

While a slightly higher percentage of public defenders favored the idea of county
guidelines versus statewide ones (37% versus 30%)}, those in favor were still very definitely in
the minority. Said one,
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“l do not understand the concept of uniform standards and
guidelines as it applies to public defenders...(we) owe a complete
duty of zealously advocating on behalf of each and every client.”

Prosecutors and public defenders were also asked to identify measures which
could guard against possible racial and ethnic bias in the courts in the future. For instance,
the majority of prosecutors (80%) and public defenders (53%) responded to this question,
revealing a wide variety of recommendations. These responses ranged from stressing the
importance of educating people about the potential for racial or ethnic bias in the courts 1o
recommending the monitoring of courts:

* more public communication. The better the communication the
better the system. If all parties invoived are aware of what is going
on, the system can work better.”

"..(i recommend) periodic, unannounced in-court monitoring of
arraignments, sentencings, suppression hearings, and trials by a
watchdog group. Monitoring should occur in a sampling of counties
where various ethnic groups are proportionately larger than the
general population. The watchdog group {should be) composed of
judges, prosecutors, defense lawyers, and citizenry.”

Finally, a few public defense attorneys felt that more prosecutorial guidelines
would be beneficial (9%), as would the inclusion of more minority actors in the criminal justice

system (6%).

In general, then, Washington State prosecutors and public defenders agree that:

1.

Statewide standards or guidelines for prosecutors or public defenders are
unwanted and impractical, due to too much variability between counties.
At most, each county should adopt its own guidelines.

Criminal defendants are hampered in the courts by a lack of resources
and interpreters and these disadvantages may be disproportionately
encountered by minority defendants due to their over-representation in
the lower socio-economic classes.

Education and awareness of racial and ethnic issues in the community
and the criminal justice system is an important step toward lessening the
probability of bias against minorities in the courts. In addition, while there
is less unanimity of opinion regarding the existence of racial and ethnic
bias in the state's courts and the criminal justice system, & large number
of those surveyed perceive such bias occurs.
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CONCLUSION

This chapter has outlined results of a questionnaire sent to prosecutors and
public defense attorneys in Washington State. The questionnaire covered issues of
perceptions of racial and ethnic bias in Washington courts, and the presence or absence of
county guidelines for charging and defending decisions.

A significant finding of the survey is that the majority of county prosecutors and
public defenders in Washington State agree that people who have fewer economic resources
experience disadvantages in the criminal justice system-they are less able to make bail, less
likely to be able to afford alternatives to incarceration, and less likely to have employment or
other such ties to the community. This is especially true for minority defendants, as they are
statistically more likely than non-minorities to live in poverty.

It is important to stress that this bias is not necessarily attributed to racial or
ethnic prejudices of individual actors in the criminal justice system. Rather, it appears to be
a result of a systemic, institutionalized bias which negatively impacts minorities in the courts
through their tack of financial resources. This means, of course, that the disparities in the
treatment of minorities in Washington courts may be difficult to remedy.

The majority of prosacutors and public defenders say they have no county-wide
written procedures for charging and defending, but profess to follow the state’s guidelines as
set forth in the Sentencing Reform Act of 1981, the Revised Code of Washington, and the
Washington Defender Association. Whether these guidelines are sufficient to ensure equal
treatment of minorities and non-minorities is uncertain, since there has been little experience
with such guidelines. Public opinion (as evidenced by reactions at public forums) suggests
they are not. Certainly, the creation of stricter or more specific standards by themselves may
not be enough. Whether new guidslines are created, or current ones remain in use, it may be
of value to implement a system to monitor and evaluate key decision-making processes during
the criminal justice process in order to identify factors which may disproportionately impact
minority defendants.
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CHAPTER TWELVE

A REVIEW OF SELECTED PRACTICES AND PROCEDURES
USED BY THE DEPARTMENT OF CORRECTIONS

Prepared by
Deanna Dahlke with the assistance of P. Diane Schneider and Désirée B. Leigh

INTRODUCTION

At the public forums, community members and legal professionals expressed
concerns regarding certain Department of Corrections policies and procedures. Their
perceptions of the problem included language barriers and the use of interpreters; procedures
for conducting presentence investigations and reports; and underrepresentation of minorities
as employees in the Department of Corrections (DOC). The significance of these concerns
prompted the Task Force to collect information on the presentence investigation procedures
and policies and to request DOC to provide data on the number of minority Community
Corrections Officers (CCOs).

In the fall of 1989 at the request of the Task Force, the Department of Corrections
distributed questionnaires to Community Corrections Officers in three area offices: Spokane,
Seattle, and Tacoma. Seventy-five questionnaires were distributed and 42 responses were
returned to the Task Force. Not all of those who retumed the questionnaires answered all
questions. For the most part, however, the responses were complete and useful. The
Department of Corrections also provided information regarding the race and ethnicity of all
officers working in these area offices as of October 10, 19809.

Therefors, the purpose of this chapter is to describe the information gathered from
these questionnaires which requested information on the presentence investigation procedures.
Areas of discussion include: 1) racial and ethnic composition or profile of offenders; 2) profile
of Community Corrections Officers; 3) information collected by the CCOs in preparing the
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presentence investigation reports (PSis); and 4) the-use of interpreters.

REPRESENTATION OF MINORITIES

Offender Profile

Task Force FIGURE 12-1
questionnaires distributed RACE AND ETHNICITY OF -
to Community Corrections IN-CUSTODY AND OUT-OF-CUSTODY
Officers requested the OFFENDERS

ractal and ethnic
background of offenders
who were subjects of
presentence investigations

for the previous three In-custody and out-of-custody offenders
months. Approximately

55% of the respondents Asian and Pacific Istander (0.8%)
included speocific

information on the racial African R
and ethnic composition of | American (22.3%) 48

in-custody and
out-of-custody  offenders.

Figure 12-1 lllustrates the Hispanic

percentages of in-custody (4.2%)

and out-of-custody Native | White
offenders according to their American (71.5%)
racial and ethnic (1.1%)

background. Minorities
constituted about 28% of
the total offenders
undergoing  presentence
investigations in the three
months prior to data
collection.

When the total number of offenders for whites and minorities are compared, there
is a difference in the racial and ethnic composition of in-custody vs. out-of-custody offenders
who were undergoing presentence Investigations at the time of the data collection. Figures
12-2 and 12-3 on page 164 illustrate the reported proportion of white to minority offenders.
in-custody offenders are split: 59 white offenders to 51 minority offenders, or about 54% to
about 46%. With out-of-custody offenders, that distribution is 197 white offenders to 49
minority offenders, or about 80% to 20%.
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FIGURE 12-2
COMPARISON OF
IN-CUSTODY OFFENDERS

Minorities
(46%)

FIGURE 12-3
COMPARISON OF
OUT-OF-CUSTODY OFFENDERS

Minorities®
(20%)

Whites
(80%)
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Recognizing that the seriousness of the crime weighs heavily or impacts the
decision to release an offender, there still remains some concern that the criteria for release
pending sentencing may be appiied disproportionately to racial and ethnic minorities. itis also
possible that the court's decision or request for a presentence investigation may be
inconsistently requested for minorities and non-minorities. This specific issue wouid require
further investigation since the scope of the Task Force’s inquiry did not request this
information, nor did it include the criteria for determining the need for a presentence
investigation.

Profile of Community Corrections
Officers {CCOs)

A concern mentioned at the public forums conducted by the Task Force revealed
a perception that minorities are underrepresented -@s Department of Corrections offi cials.
DOC's figures indicate that for the Community Corrections Officers in the three locations
surveyed, this may not be the case. According to the Department's October 1989 figures for
these CCOs: in the Seattle area 13% of the CCOs were minorities; in Tacoma 15.5% were
minorities; and in Spokane 10.9% were minorities. When compared to 1980 census data for
these counties, this seems to be a favorable minority representation. Minority representation
in the general population for King County was 11%, for Pierce County it was also 11%, and
for Spokane County it was 4%." Bear in mind that the 1890 census data is expected to show
increases in the number of minorities in these counties. Until such data is available, one can
assume that the number and percentages of CCOs compare favorably with the state’s minority
population.

At the same time, the other relevant issue is the offender profile compared to the
CCO profile. Minorities apparently constitute a larger percentage of the offender population
when compared with their numbers in the general population. As was indicated earlier, the
composition of the minority offenders bsing processed by the CCO conducting PSIs was
nearly 28%. Therefore, from the perspective of the offenders undergoing presentence
investigations, there are few minority CCOs compared with the number of offenders who are
minorities. From the sample, over 45% of the in-custody offenders awaiting sentencing are
minority persons while less than 20% of the out-of-custody offenders are minority persons.

1Brit:lges, George S., Racial, Ethnic and Gender Differences in the Washington Bar:
Results from the 1988 Washinaton State Bar Survey (Olympia, Washington: Washington State
Minority and Justice Task Force, Office of the Administrator for the Courts, February 1980), p.
29.
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FIGURE 124
RACE AND ETHNICITY OF
RESPONDING COMMUNITY
CORRECTIONS OFFICERS

Minorities
{20%)

Figure 12-4 lllustrates
the race and ethnicity
of CCOs responding.

Whites
(B0%)

Figure 12-5 illustrates the
composition of all offenders.

With respect to education,
all responding CCOs indicated that
they had at least a four-year college
degree. QOut of a total of twenty-four
white males who responded, seven
(29%) hold graduate degrees and three
(13%) have completed some
post-graduate study. Of the ten white
females responding, four (40%) hold
graduate degrees and one (10%) has
done some post-graduate work. Ten
minority males responded. One (10%)

FIGURE 12-6
COMPARISON OF NON-MINORITY/
MINORITY OFFENDERS UNDERGOING
PRESENTENCE INVESTIGATIONS

Minority Oftenders
(28.5%)

Non-Minority
Oftenders

(71.5%)

166




holds a graduate degree and two (20%) have done some post-graduate work. Only 1 of the
respondents was a minority female and she has not completed any postgraduate study at the
time of the data collection.

Various forms of training were also listed by the CCOs. Specific mention was
made of. on-the-job training; Criminal Justice Training Commission (CJTC) seminars; in-service
training; and state-sponsored training.~ Also mentioned were “professional’, police academy,
military police, and licensed practical nursing training. One respondent mentioned “20 hours
per year' which was confirmed by DOC administration as a minimum number of hours to be
spent in training each year.

Finally, all of the CCOs responding to the questionnaire listed a significant amount
of on-the-job experience. Twenty-seven or 64% listed the number of years they have been in
their current or a similar position. The range of years of experience was from 8 to 34. The
mean was 15.52.

INFORMATION GATHERED FOR PRESENTENCE INVESTIGATION REPORTS

General Backaround Information

The presentence investigation process begins when a conviction of a crime is
obtained either by plea of guilty or a finding of guilty at trial. At this time, the court may
request the investigation or may waive it at the offender's request depending on the severity
of the crime and whether the offender has prior criminal history or not. The investigation is
assigned to a Community Corrections Officer (CCO), who may be the supervising officer if the
offender has been convicted of a previous crime.

The CCO gathers information in accordance with the Sentencing Reform Act
(SRA). I includes personal information about the offender; family ties and social relationships,
educational background; and employment history. information is also collected regarding the
circumstances of the crime for which the offender has been convicted. Statements may be
gathered from the victim of the crime or the victim's family.

This information is assessed by the CCO to determine the seriousness level of the
offense and the offender score. The officer writes a report to the court which contains a
recommendation for a sentence appropriate for the offender ‘and the crime committed. The
CCO has some discretion in deciding which factors will be most influential and how heavily

2The definitions of *in-service® and *seminar* training were beyond the scope of the Task
Force questionnaire. If we define in-service training as classes or sessions provided to the
employee on specific subjects, t appears that certain subjects are covered as the need
presents itself. Some of this training would appear to be academic training. On-the-job
training implies that the employee is learning while performing the duties of the position under
the supervision of a resource person or supervisor. :
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each will weigh in determining the offender's score. The court is not legally bound by the
recommendation, but it has traditionally foliowed the recommendations closely as the CCO is
viewed as being more "objective* than the other parties involved in the case.

Two categories of factors are considered by Community Correction Officers
(CCOs) when preparing presentence investigation reports—-standard information and
supplemental information. The standard information is called for in the SRA. It is intended to
provide a purely objective look at the offense and prior criminal record in order to determine
an equitable sentence.> The CCO determines the severity level of the offense and using the
prior criminal record, the offender score is used to determine the appropriate sentencing range
on a grid developed by the Sentencing Reform Act. In general, the CCO collects this standard
or necessary information by means of a personal interview with the offender, consulting law
enforcement agency records, and by reviewing discovery material from the prosecutor's file.
According to Department of Corrections’ policy, officers are asked to verify this information
whenever possible. In this report this information is referred to as standard information.

SSentencing guidelines are designed to be objective while insuring that the punishment
fits the crime. But they cannot overcome all racial and ethnic disparities. In an earlier report,
Joan Petersilia and Susan Turner noted that previous studies supported the claim that
seriousness of crimes and prior criminal records expiain most of the apparent racial disparity
in prison sentencing. See Guideline-Based Justice: The Implications for Racial Minorities
(Santa Monica, California: The Rand Corporation, 1985). Therefore, the use of sentencing
guidelines does not eliminate racial and ethnic disparities even though it may overcome some
discrimination.

Petersilia’s latest research included more variables of the crime of conviction in attempting
to predict sentence length and incarceration than did her previous study. The findings of this
study indicate that the implementation of California's Determinant Sentencing Act appears to
have resulted in some racial equity in sentencing. The report concluded that the addition of
race as a variable in the prediction equation for specific types of crime did not improve the
accuracy of predicting whether the offender was given imprisonment or probation; nor did it
increase the accuracy of predicting the length of a prison sentence. There was no indication
that other factors masked a relation between race and imprisonment. See Stephen Klein, Joan
Petersilia and Susan Turner, “Race and Imprisonment Decisions in California,” Science 247
(1990): 812-816.
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Standard Information

The Task Force's questionnaire asked CCOs to indicate what information is
routinely collected for PSI reports and what information is routinely verified prior to sentencing.
Figure 12-6 illustrates the number of responses for the various standard information items. The
accompanying legend defines the codes used in the figure.

FIGURE 12-6
STANDARD INFORMATION COLLECTED AND VERIFIED -
FOR PRESENTENCE INVESTIGATIONS (PSI)
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Standard Information Codes

ov -Official versidn of the offense ML  -Military record
DV -Detendant’s version EM  -Employment history
wW -Victim's version Fl -Financial
0C -Other charges-convicted or not MT  -Mental heaith history
CH -Criminal history of offender MD  -Medical history
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MR -Marital history
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The most frequently listed information which was collected was the offender's
criminal history, employment information and family history. Next were substance use/abuse
and educational background. Half of the responses also included the mental and physical
heatth histories.

With respect to verification, the information most often mentioned as not verified
was educational history, particularly for offenders who are older than thirty-five years. [t was
mentioned seven times. Employment history was listed as the next most difficult information
to verity-mentioned four times. It was noted that this information may be complicated by
inaccurate or misleading addresses or by the type of employment, such as seasonal migrant
farm work. Some CCOs mentioned that the information was irrelevant to the SRA guidelines
or the sentence. Apparently they were not encouraged to concentrate on rehabilitation needs
of the offender since the intent of current sentencing statutes does not generally advance
rehabilitation as a goal. Other specific items mentioned as not verified were: medical;
personal; financial; military histories; substance use and abuse; and any drug and alcohol
treatment information.

Malf of the CCOs stated that time constraints often did not allow them to verify
information. At other times the responses were said to be returned too late to be included in
the report or were not returned at all. The lack of time was mentioned as often by CCOs with
two investigations underway as by CCOs with over 20.

Thus, time constraint may especially affect the in-custody offender in two ways.
First, the offender is the person most motivated to personally develop the investigation
information. Incarceration, however, makes this more difficult for the incustody offender than
for the out-of-custody offender. Second, the law allows a shorter period of time for
investigation for an in-custody offender than it does for an out-of-custody offender. Since
minorities are more likely to be held in custody, as demonstrated earlier in this chapter, they
may therefore be disproportionately impacted by an institutional bias.

Supplemental Factors Collected for PS| Report

The Task Force's questionnaire asked CCOs to identify which supplementat factors
might influence their recommendations to the court. CCOs were asked whether they had
identified additional factors which may influence their recommendations and, if so, to identify
which factors influence them to modify a recommendation within the standard range or outside
of the sentencing guidelines. Figure 12-7 on page 171 illustrates the supplemental factors
infiuencing recommendations. The accompanying legend defines the codes used in the figure.
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FIGURE 12-7
SUPPLEMENTAL FACTORS INFLUENCING RECOMMENDATIONS
IN PRESENTENCE INVESTIGATIONS (PSl)
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Supplementa! Factor Codes

Att -Attitude of the offender PiBg -Plea Bargain
Rmor  -Remorse SB -Substance use/abuse
HE -Heinousness of the crime Ag/Mt -Aggravating/mitigating circumstances
Disc -Discretion on the part of the CCO EM/FI -Employment/financial history
DSB -Sexually deviant behavior Viclm  -Victim impact
Trust -Offender violated position of trust Natr  -Nature of the crime
Rec -Recidivism Dngr -Offender's danger to the community
Volv -Vulnerability of the victim Plans -Future plans
Vio -Violence Soph -Sophistication of crime
Spt -Support Ser -Seriousness of the crime
CH -Criminal history MT -Mental condition of offender
VieW  -Victim/family wishes Char -Character of the offender
Rsp -Offender taking responsibility All -All factors are considered

The most frequently mentioned supplemental factor was the offender's attitude.
it was noted eleven times. For example, the degree of cooperation, apparent remorse and
concern for or attitude toward the victim accounted for five supplemental factors related to
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attitude. Also, expressed willingness to seek treatment and taking responsibility are each listed
under offender taking responsibility (RSP).  All of these have to do with the attitude of the
offender and the CCOs’ perception of that attitude. Attitude, therefore, may be a significant
factor which influences CCOs in their recommendations.

it should be noted here that the amount of cooperation an offender exhibits may
be related to one's cultural background. Some minorities tend to be less trusting of the legal
system and more reluctant to cooperate. For instance, this is demonstrated when minorities
enter into plea negotiations after they have been charged with a crime, or agree to undergo
drug or aicoho! treatment in lieu of incarceration. Whites tend to participate more in this
process than minorities.* Also, willingness to seek treatment can be dependent on one's
ability to afford that treatment. The abili%y to seek treatment can aisc depend upon long
waiting lists for those with limited income.

The next most frequently mentioned response was criminal history. It was raised
ten times by the CCOs responding to the question. Since it is also one of the standard factors
listed under sentencing guidelines, it obviously weighs heavily in recommendations, despite the
fact that this factor is aiready accountsd for in the sentencing grid.

Minorities may tend to have disproportionately longer criminal records because
arrest and crime rates in minority communities may tend to be higher. Or, racial and ethnic
minorities may be arrested or detained by police officers more often because they are more
“visible" to law enforcement officers and may fit a stereotypical profile. Therefore, this factor
may perpetuate an institutional racial and ethnic bias where none may be intended by the
individual CCO.

“Robert D. Crutchfield and George S. Bridges, Racial and Ethnic Disparities in
Imprisonment: Final Report (Seattle, Washington: Institute for Public Policy and Management,
University of Washington, March 1986), p. 26. Also, see Karen R. Lichtenstein, “Extra-Legal
Variables Affecting Sentencing Decisions," Psychological Reports 50 (1982): 611-619.

Ssometimes muttiple counts are filed and the prosecutor may agree to recommend
dismissal of the remaining counts at the time of sentencing as part of the plea negotiating
process, if the person is seeking treatment.
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Modification Recommended Within Standard Range

Follow-up questions sought those factors perceived to influence the sentencing
recommendation whether within or outside the standard range. The responses given were not
limited to those previously mentioned In earlier questions.

Seventeen different items were mentioned as influencing a sentencing
recommendation within the standard sentencing range. Again the offender’s attitude was most
frequently mentioned. Criminal history placed second, followed by the nature of the crime.
Remorse on the part of the offender and perceived danger to the community were mentioned
by some of the CCOs.

Figure 12-8 on page 174 illustrates supplemental factors influencing
recommendations inside the standard range.
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FIGURE 12-8
SUPPLEMENTAL FACTORS INFLUENCING PS] RECOMMENDATIONS
INSIDE THE STANDARD RANGE
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Att -Attitude of the offender PiBg -Plea Bargain
Rmor  -Remorse sSB -Substance use/abuse
HE -Heinousness of the crime Ag/Mt  -Aggravating/mitigating circumstances
Disc -Discretion on the part of the CCO EM/FI -Employment/financial history
DSB -Sexually deviant behavior Viclm  -Victim impact
Trust -Offender violated position of trust Natr  -Nature of the crime
Rec -Recidivism Dngr -Offender's danger to the community
VolV -Vuinerability of the victim Plans -Future plans
Vio -Violence Soph -Sophistication of crime
Spt -Support Ser -Seriousness of the crime
CH -Crimina! history MT -Mental condition of offender
VieW  -Victimffamily wishes Char -Character of the offender
Rsp -Offender taking responsibility All -All factors are considered

The Senténcing Guidelines Commission Implementation Manual suggests the use
or consideration of most of these supplemental factors which were listed in the responses to
the questionnaire. Many of them have to do with elements of the crime. This is in keeping
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with the intent of maintaining objectivity.

Those factors more clossely related to the individual circumstances of the offender
may be used at the discretion of the CCO. They include familial or community support for the
offender for treatment, honesty in revealing sexually deviant behavior, & physical or mental
handicap, and one’s immigration status. Perceived danger to the community and future plans
accounted for five responses. The influence and weight given to these items may also be
discretionary on the part of the CCO.

Recommendations for Sentences QOutside Standard Range

The question relating to recommendations for terms outside the sentencing
guidelines' standard range generated a greater variety of responses. Instead of focusing on
the offender’s attitude, responses to this question tended to focus more on the aspects of the
crime. None of these factors were mentioned significantly more than the others. The
frequency of responses for the various items was more consistent than the responses to the
previcus question. Fifteen of the twenty-five factors were mentioned two to four times. The
response "Aggravating/Mitigating Circumstances” was noted most often. it was mentioned five
times. Other aggravating or mitigating circumstances specified by the SRA and listed in the
answers to this question included: heinousness; sophistication and seriousness of the crime;
violation of a position of trust; victim’s vulnerability; criminal history; substance use/abuse; and
impact on the victim. Taking the latter responses into account, aggravating and mitigating
circumstances as specified in SRA would be the predominant factor with twenty responses.

Figure 12-9 on page 176 illustrates the supplemental factors infiuencing
recommendations outside sentencing guidelines.
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FIGURE 12-9
SUPPLEMENTAL FACTORS INFLUENCING PS! RECOMMENDATIONS
OUTSIDE SENTENCING RANGE
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Supplemental Factor Codes
Att -Attitude of the offender PIBg -Plea Bargain
Rmor  -Remorse SB -Substance use/abuse
HE -Heinousness of the crime Ag/Mt  -Aggravating/mitigating circumstances
Disc -Discretion on the part of the CCO EM/FI -Employmentfiinancial history
DSB -Sexually deviant behavior Vicim -Victim impact
Trust -Offender violated position of trust Natr  -Nature of the crime
Rec -Recidivism Dngr -Offender's danger to the community
Volv Vulnerability of the victim Plans -Future plans
Vio -Violence Soph -Sophistication of crime
Spt -Support Ser -Seriousness of the crime
CH -Criminal history MT -Mental condition of offender
VicW -Victim/family wishes Char -Character of the offender
Rsp -Offender taking responsibility All -All factors are considered

Task Force's questionnaire:

Aggravating and mitigating circumstances were addressed in Question 5 of the
“In the past three months, approximately how many times have

you listed mitigating and aggravating factors for the court’s consideration?” About half of the
respondents noted that they had included these once or twice. One person responded with
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“Never' and others noted that these types of circumstances were listed but not labeled as
such. According to one respondent, the Department of Corrections PSI instructions are very
specific in that aggravating and mitigating circumstances are not to be labeled. Instead they
are to be described in such a way that the court will recognize them and consider them if it
so chooses. For example, some CCOs noted that:

"50-56 times, but they are not labeled 'mitigating’ or ‘aggravating.™

Another CCO qualified the answer:

"No mitigating or aggravating factors for exceptional sentence have
been listed[;] information of an aggravating nature not sufficient for
exce[p]tional sentence was [sic] listed.”

Although the wishes of the victim was listed as influencing recommendations
outside the standard range, these factors are closely related to the factors of heinousness,
violation of trust, violence, child abuse and seriousness and therefore, are being listed or
considered elsewhere. Taken together these factors might significantly influence a
recommendation.

Other.factors mentioned for this category and not mentioned previously were the
sophistication of the crime and the mental condition and character of the offender. The "other”
category included the uniqueness of the crime, number of victims involved, other charges
against the offender, and whether the offender was provoked into the crime.

Infiuence of Cuttural Differences

The Task Force's questionnaire also asked CCOs about the infiuence of cultural
differences: “Do you believe cultural differences might infiuence your sentence
recommendations? The responses varied. Twenty-six (26) or 62% of the respondents
indicated "No.* Eight (8) or 19% indicated "Yes." And a few qualified their answers. The
responses are shown in Table 12-1.

TABLE 12-1

Number Percentage
No 26 62%
Yes B 19%
Maybe 3 7%
Qualified 2 5%
Other 1 2%
No answer/N/A 2 5%

42 100%
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Some CCOs who responded *No* to this question said they had processed 15,
21 and & PSls in the past three months. Their PS| cases were about equally split between
white and minority offenders, with slightly more African-Americans (Blacks) and a few Hispanics
(Latinos) listed. When listing factors which might infiuence their recommendations they
included those related to the crime and those described in the SRA and the implementation
Manual.

Aithough three other CCOs indicated that they are not influenced by cuttural
differences, they still described specific examples elsewhere in the questionnaire about how
they had taken cultural factors into consideration. For instance, they stated:

sMexican—female is subservient to the male—had to do with
family/alcohol. Went lower on scale."

"Family or social support, availability of resources; sometimes
amenability to treatment.”

While other respondents claimed not to take cultural factors under consideration,
they still noted instances where they would consider it. Therefore, for the most part, their
answers could be considered as providing an affirmative response regarding the influence of
cultural factors. For example, they stated the following:

"The only instance | can think of is in the recommendations for
certain treatment providers which work only or mostly with a certain
culture/minority."

"Sometimes. If a woman has not committed a violent crime and has
responsibility for small children, | would probably not recommend jail
time., i someone is an illegal alien and according to Dept. of
Immigration will likely be deported, | usually don’t recommend
supervision.”

The qualified answers to the question expressed some interest in considering
cultural factors but only after SRA guideline factors had been fully explored. Culural factors
might then play a minor role in modification of the sentencing recommendation. Both of these
responses came from CCOs who are not currently conducting any PSls.

“Occasionally unless the criminal history was such that you are left
without choices.”

"All factors pertaining to the individual and his offense have some
influence on me--certainly his cultural background, attitudes etc. are
and should be considered, but the primary focus has always been
the nature of the offense in terms of mitigating or aggravating
tactors.”
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Thus, although several CCOs definitely answered “yes” regarding cultural factors,
it is important to recognize that some do consider this factor. As one CCO stated:

"[Y]es, over the years in my treatment and correctional case work |

have indeed considered cultural norms as a part of my
recommendations to the court.”

Plea Barqaining

The topic of plea bargaining was mentioned as influencing recommendations both
within the standard range and outside it. Since whites appear to be more likely to negotiate
charges than minorities, this seems significant. CCOs expressed concern that an offender
might receive a more lenient sentence if he or she pleaded guilty to a less serious crime than
the original charge. Plea bargaining was listed once as generally influencing a
recommendation and again as influencing a recommendation within the standard range. When
it came to influencing a recommendation outside the sentencing guidelines, plea bargaining
was mentioned three times. H# is possible plea bargaining may play a role in the way
minorities are treated and it might be considered a possible institutional bias which indirectly
impacts the way minorities are treated compared with whites who have been detained for the
same crime.

USE OF INTERPRETERS

The Minority and Justice Task Force public forums revealed that language barriers
and the use of competent interpreters are some of the biggest concerns in the minority
community. Thus, the Task Force asked CCOs: "Do you retain the services of a ianguage

interpreter when the offender has demonstrated an inability to communicate in the English
language?”

Some CCOs report they have never needed the use of an interpreter while others
expressed dissatisfaction with qualifications and availability of interpreters. CCOs who had not
used an interpreter in the past indicated they would *find one" if needed. Iif a CCO was
preparing reports on a large number of offenders, the more aware he or she seemed to be of
the availability of interpreters and how to go about iocating skilled interpreters. Two CCOs,
claiming case loads of sixty and sixty-six offenders, indicated they had an "in-house interpreter*
available. One response:

SThe Task Force is seeking funds to conduct a prosecutorial discretion pilot study. The
main researcher is expected to work with Professor David Boerner, University of Puget Sound
Law School and former Chief Criminal Deputy Prosecuting Attorney for King County.
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“Yes. We have ‘in house" qualified interpreters for Spanish. For
other languages | get an interpreter whom defense counsel approves
of."

On the opposite end of the scale, one CCO who had not yet had occasion to
need an interpreter would determine qualifications this way:

“Agk the interpreter their level of skill and whether they fesi capable
to interpret. Evaluate their performance after the 1st session.”

When asked about their sources for locating qualified interpreters, the most
frequently mentioned source used for interpreters was coworkers. This included clerical staff
and other CCOs. Sixteen CCOs responded that if an interpreter was needed they would
depend on other state employess or seek assistance from other state agencies.

Ten CCOs stated they would look for a court-approved or certified interpreter.
Five CCOs indicated they would use a friend or family member of the offender. in this case,
no mention was made of ascertaining the ability of the person to be objective, to understand
legal terminology, or the ability to accurately translate those concepts.

Spanish was the most frequently mentioned language where an interpreter was
used and where resources were usually available. Difficulties were noted by CCQs who have
worked with clients who spoke uncommon dialects. In these instances accurate
communication was perceived to be more difficult to achieve and the officers provided
examples of solutions they had used to meet those needs. In a case involving a Cambodian
offender, the CCO received a referral from a DSHS refugee program. For a Vietnamese
offender, a coworker fluent in the language was used. For Sign, a person certified by the
Center for the Deaf was used. For a Filipino offender, the CCO reported to have had to “make
do” with a family member.

With respect to the qualifications of interpreters, the majority of CCOs seem
content with the interpreters they are using. Few expressed concern for determining the
qualifications of those individuals. In some cases the term “interpreter” was used to describe
the person used. In other cases they were described as “fluent” in the target language. Eight
CCOs mentioned *bilingual* persons that were available and some mentioned persons who
were *fluent* These terms were often used interchangeably suggesting that little weight is
given to an interpreter's ability to understand legal terminology and to accurately relay its
meaning to the offender.

There seems to be some assumption by some CCOs that the State has provided
interpreters and determined their qualifications. Six of the CCOs indicated that the "bilingual®
staff and interpreters they used had been tested and screened in the hiring process by the
State of Washington. Being a state employee or having acted as a court interpreter in the
past were assumed to be adequate qualifications. Unfortunately, a few suggested that any
person who claims to speak another language is qualified to interpret. The presence of
“pilingual" staff, either in clerical positions or as CCOs, is presumed to constitute adequate
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qualification for interpreting.

CONCLUSION

Out-of-custody offenders in this sample are predominantly white, and in-custody
offenders are nearly equally divided between whites and minorities. This suggests that the
criteria for release pending sentencing is applied disproportionally to racial and ethnic
minorities. It appears advisable to include this criteria in the scope of further investigation
should funding become available. :

This sample demonstrates that minorities are more likely to be held in custody
pending sentencing than whites. As a result, they are less able to personally develop the PSI
information. In addition, the time allowed for PSls for in-custody offenders Is shorter than that
aliowed for out-of-custody offenders. These factors each suggest an unintentional bias which
may contribute to the cumulative effect of an institutiona! bias on sentencing outcomes for
minorities.

Minorities employed as CCOs are wall represented in the counties surveyed
compared to the 1980 census statistics for the proportion of minorities in the general
population of the state. When comparing the racial and ethnic composition of the offender
population to the number of CCOs in the sample, a minority offender has a one in nine
chance of being assigned to a minority CCO. Final assessment of minority representation in
DOC employment should be reserved until 1980 census information is available. Yet, in
general, it appears that the Department of Corrections has been somewhat successful in its
recruitment of minority CCOs in the three locations noted earlier in the chapter (King, Spokane
and Pierce Counties).

CCOs appear to apply SRA guidelines objectively. Even so, race may be
indirectly correlated with factors resulting in some disparities. However, any bias which occurs
would not appear to be a result of blatant discrimination or individual acts of bias, but a resutt
of institutional practices or procedures which have a cumulative effect which may result in
disparate treatment.

CCOs vary in their opinion of the relevancy of cultural issues. Those having
direct experiences with offenders of varied racial and ethnic backgrounds appear more aware
of the significance of cultural issues. Ethnicity of the CCO appears to contribute to that
awareness. As noted by one CCO, cultural awareness has not been a topic of training but is
one which might be beneficial.

The issue of language barriers appears to be an area where DOC needs to take
responsibility.  Implementation of the Washington Administrative Code with regard to
interpreters and their qualifications is highly suggested. Responses to the Task Force
questionnaire indicate CCOs assume that a state employsee is qualified to act as an interpreter
it he or she speaks a second language. This does not provide equal service to the limited
English speaking. It may impair the outcome or impact the recommendations of a presentence
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investigation report, especially considering the importance of interviews conducted by the
CCOs and the weight the interviews carry in determining or influencing their recommendations.
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SECTION VI
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SECTION VII: EDUCATION PROGRAM

Shortly after the full Task Force approved the scope of its investigation, it
established an education subcommitiee (Subcommittee V) which was given the task of
designing a cultural awareness education program for the state court system. it was the Task
Force's intent to immediately address some of the overt, subtle or unconscious biased bshavior
or beliefs which may exist among persons working in the court system. Given the findings of
current research and the innovative cultural awareness programs being conducted in the private
sector, the education subcommittee decided to develop and implement a tailor-made program
{for the Washington court system.

In August 1989 and throughout the Spring and Summer of 1890, Subcommittee
V offered two types of introductory seminars (Phase | and Phase 1l) to approximately 700
judges, other legal professionals and nonjudicial personnel who work in the court system.
(See Appendices P, Q and R for additional information on the cultural awareness education
program.) The education subcommittee's proposed cultural awareness education program is
the first comprehensive integrated cuttural awareness education program specifically developed
for a state court system in the nation. Our educational efforts have been recognized by the
National Judicial College in Nevada and the National Center for State Courts in Virginia. (See
Appendices S and V.)

The members of the Education Subcommittee, along with their fellow Task Force
Members, believe that the introductory cultural awareness seminars must be an ongoing activity
which are integrated in the educational activities of the state judiciary. Equally important is the
apparent need to go beyond an introductory program and to develop various intermediate and
advanced seminars on special topics for targsted audiences.




The Members of Subcommittee V: Educational Program Designed to Increase
Cultural Awareness and to Prevent Possible Bias are:

Honorable James M. Murphy
Chairperson

S. Nia Cottrell

Chiet Ray Fjetland
Gil Hirabayashi
Sheila Kearn

Sharon A. Sakamoto
Myra Wall

Désirée B. Leigh, Project Director of the Task Force, managed the development
and implementation of the Task Force’s education program. Evelyn Gordon of US West
Communications also assisted the Education Subcommittee in designing the program. Gena
Gardenhire served as the Content Specialist Advisor for the education program and Ann
Sweensy, OAC Education Manager, assisted with Phase il of the program.
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CHAPTER THIRTEEN

THE DEVELOPMENT OF A CULTURAL AWARENESS EDUCATION PROGRAM:
A MODEL FOR STATE COURTS

Prepared by
Gena L. Gardenhire and Désirée B. Leigh

" think an educational program for the judges, for the lawyers, for
the whole court system . . . would show them the thinking of
minorities . . . | think that they're going to have to leam how a
minority thinks and how he reacts . . .

—A public forum speaker

INTRODUCTION

in accordance with its legislative mandate, and particularly in response to public
forum speakers who strongly recommended the development and implementation of a
comprehensive cultural awareness program for court staff, the Task Force’s Education
Subcommittee managed and delivered a series of cultural awareness seminars. Despite the
Task Force's initial efforts, the continuing need for cultural awareness education persists. The
ever-changing demographics of the United States and the mutual influence of different cultures
will inevitably reshape our society and its Institutions. Thus, the ongoing need for cultural
awareness education does exist.

1Julie R. Hunt, 1988 Public Forums on Racial/Ethnic Bias in the State Court System.
{Otympia, Washington: Washington State Minority and Justice Task Force, Office of the
Administrator for the Courts, January 1990}, p. 58.
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WHY IS IT IMPORTANT TO DEVELOP A
COMPREHENSIVE CULTURAL AWARENESS EDUCATION PROGRAM?

Many compelling reasons exist for developing a comprehensive cultural awareness
education program directed at the judiciary and its staff: (1) the changing national and state
population demographics; (2) the increasing demands of present and future litigants; (3) the
necessity of improving the efficiency of communication between court personnel and clientele;
{4) the importance of addressing and resolving individual acts of bias, many of which may be
unintentional or subtle; and (5) the responsibility of the court system to ensure that institutional
practices and procedures are applied in a positive manner.

Changing Demographics: National and State Trends

it is well documented that near the end of this decade, the complexion and
population of the United States will change dramatically. Census Bureau data compiled
between 1980 and 1988 demonstrate that while the white population grew by less than 10%,
minority populations significantly increased. The African American population grew &t a rate
of 12% through 1988, while the Hispanic (Latino) population experienced an increase of about
30% during the same period. Most significant, however, is the dramatic increase in the
number of Asians and Pacific Islanders. This population group increased by over 52%.2

At a recent conference on the "Future and the Courts" sponsored by the American
Judicature Society and the State Justice Institute this past May, Justice Robert F. Utter of the
Washington State Supreme Court noted that the “. . .white population growth rates will slow
substantially during the 1990's and begin to dec!ine wm.'lén forty years. Black Americans and
other races will see significant growth by 2030 to 2040.

During the 1980's, population growth rates in Washington State mirrored national
growth rates. For instance, 1989 census data for the state estimates that the largest ethnic
minority group is the Hispanic population, with Asians and Pacific Islanders being the largest
racial minority in the state. More specifically, the state's African American population increased
by about 25% between 1980 and 1989. The numbers of Native Americans, Eskimos and
Aleutians rose by about 17%. The Asian and Pacific Islander population jumped from 110,052
in 1880 to 165,220 in 1989--a 50% increase. These increases in the state's minority population
dwarfed the state’s white population growth rate, which was about 13% between 1980 and

2Time Magazine, April 8, 1990.

SRemarks delivered by Washington State Supreme Court Justice Robert F. Utter at the
*Future and the Courts* Conference sponsored by the State Justice Institute and the American
Judicature Society at San Antonio, Texas May 18-22, 1990. Rt is important to note that these
projections do not necessarily take into account the possible demographics of immigrants who
will enter the United States under the Immigration Act of 1990 which was passed by the United
States Congress on October 27, 19920.
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1989.4

According to Table 13-1 on Page 189, in April 1989, counties in Washington State
with the highest concentration of racial and ethnic minorities were King, Pierce, Snohomish
and Spokane. According to the Office of Financial Management, the largest racial minority
population among these counties is the Asian and Pacific Islander group, with 91,844 in King
County. The next largest Asian and Pacific Islander population resides in Pierce County, with
its number being approximately 23,600. Therefore, it is important to note that the counties with
the largest number of minorities are in Western Washington, except for Spokane County in
Eastern Washington.

In sum, changing population statistics in the state and the nation will produce a
convergence of new cultural norms and attitudes. This convergence is already beginning to
impact the court system. We can, thus, already foresee the benefits of an ongoing and
innovative cuitural awareness education program.

The Constantly Changing Court Clientele

A comprehensive cultural awareness education program would help court
personnel understand and respond effectively to the needs of changing court clientele. For
instance, an informal survey conducted by the staff of the Washington State Court Interpreter
Advisory Committee between October and December 1989 reveals that most state court
administrators have noted a growing and constant demand for foreign language interpreters
for litigants who have difficulty in communicating and understanding English. As was noted
in a recent Seattle Times news article, “‘more lawyers say they rely on go-between
communicators to explain American concepts and ideas” to many of the non-English speaking
United States citizens, legal permanent residents and aliens.® The same article also points out
that *more than 40 languages other than English are spgken in Washington's municipal and
superior courtrooms, the most prevalent being Spanish.”

4Washington State Office of Financial Management, "Population by Bureau of the Census
Racial Categories,* 11/88.

SCourts Shy on Interpreters to Help Immigrants, Jurors,” The Seattle Times 30 November
1990, p. C1.

Sibig, p. C2.
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The growing demand for linguists, who are also serving as cultural brokers in our courts,
means that court staff and others who interface with the court system may lack basic skills for
communicating across cultures, Being cross-culturally competent to serve the needs of a diverse state
population is a growing concern that future cultural awareness education programs will need to address
on a local and regional basis. Until academia incorporates such programs into standard curricula, the
court system must train its own employees for skills in communicating with culturally and linguistically
diverse litigants.

Another current issue which clearly illustrates the courts’ failure to keep pace with the
changing litigant is the disproportionate number of minority youth in the juvenile justice system. "Of
53,503 juveniles in public custody facilities, 30,128 (56%) are minority juveniles,”’ according to a recent
report published by the National Council of Juvenile and Family Court Judges. in Washington State, we
see a similar pattern. In 1986, according to the Research Department of the Office of the Administrator
for the Courts, the percentage of minority juvenile referrals was about 15% and in 1980 the percentage
of minority referrals is estimated to be about 21%. In addition, the proportion of minorities in the juvenile
justice system is greater than the proportion of minorities in the state population (about 11%).

Court staff and others involved in the administration of juvenile justice will need to understand
the competing value systems of children and adolescents raised in one tradition and interacting with
another culture. It wili therefore be increasingly important for judges, lawyers and court personnel to
recognize the difference between defiant or inimical acts displayed by different youth and truly criminal
or deviant behavior measured by any cuttural norm. Equally important will be the need to recognize the
positive and negative forces which coexist in all communities. Thus, "in a great many cases, the
juvenile's delinquent behavior may be a symptom of environmental problems that exists in_the minority
community. To ignore that in an effort to treat/correct the juvenile may be irresponsible. . B Therefore,
juvenile court practitioners need to understand various cuttural norms and values in their locale if they
wish to be effective.

In addressing the concerns of the changing litigant, many state courts may be overlooking
the need to enhance their understanding of and interaction with the Native American community of this
state. Most attormeys and judges have little, if any, experience with tribal courts, as noted earlier in
Chapter 5. Moreover, there is some indication that the Native American community is redsfining its tribal
courts and actively pursuing its rights in state and federal courts. Consequently, in a state where there
are over thirty tribal nations, we can only assume that an increasing awareness of local tribal courts and
their roles will tacilitate better relations.

OCther Benefits of a Cultural Awareness Education Program

One benefit of a cultural awareness education program is that it allows participants to

“National Council of Juvenile and Family Court Judges, *"Minority Youth in the Juvenile
Justice System: A Judicial Response," Juvenile and Family Court Journal, Volume 41, No. 3A,
1890, p. xi.

Bibid, p. 41.
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discuss and address individual misperceptions and biases. As was noted earlier in Chapter 5, minorities
and whites frequently have divergent perceptions about the same court system. Theretore, any cultural
awareness education program needs to incorporate all of these perceptions in a constructive manner.
This allows for individual misperceptions and biases to be addressed and corrected.

improved communication between minorities and whites is another by-product of a cultural
awareness education program. By developing a better understanding of various groups’ values and
norms, we eventually improve our interaction and communication with persons from diverse backgrounds.
Increased awareness of various racial, ethnic and cultural differences might also reduce the inevitable
clashes which may occur when one person’s cultural assumptions about another person are based on
preconceived biases or stereotypes.

Any cultural awareness program needs to go beyond addressing individual biases. There
are institutional practices and procedures which perpetuate or result in biased decisions or acts. Each
institution or organization has its own culture which consists of perceptions, norms and customary
practices. These norms and practices gradually become de facto,

The underrepresentation of minorities in the court system, for example, illustrate how an
institutional practice may indirectly perpetuate an existing bias. As noted earlier in Chapter 8 of this
report, most state courts report that their personne! guidelines include equal employment or affirmative
action statements. Despite the prevalence of such statements, the courts, however, have not significantly
increased the number of minority court employees. This may be due in part to the lack of
comprehensive programs specifically designed to recruit a diverse workforce for the court system. This
problem may also persist because many court administrators and personnel managers have few, if any,
established linkages to the minority community. Consequently, they tend to be unsuccessiful at actively
recruiting minorities residing in their county and in surrounding counties. Therefore, another benefit of
a cultural awareness education program is to discuss with participants recommended methods or
approaches for correcting this type of institutional bias, as well as other practices which may indirectly
perpetuate biased results.

Another benefit of a cultural awareness education program is to help those in a multicultural
court system understand the importance of the *appearance of faimess." At the Future and the Courts
Conference, it was noted that *the appearance of justice is essential becausse it assures the (minority)
community (that) they will be treated fairly when and if they should require access to justice. The
expectation of fairess is fundamental to building a world which would support a mufticultural,
mutltinational world.”

SRemarks made at Plenary Session IV: The Adversary System Taken From Manual on
*Future and the Courts Conference,” sponsored by the State Justice Institute and the American
Judicature Society on May 18-22, 1990 in San Antonio, Texas.
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AN INTEGRATED SYSTEMIC APPROACH TO CULTURAL AWARENESS EDUCATION:
WASHINGTON STATE'S MODEL

A cuttural awareness education program was designed by the Washington State Minority and
Justice Task Force's Education Subcommittes. It was being offered in three phases with an integrated
systemic approach being its primary objective. It was, therefore, designed to include a diverse
composition of court employees, such as judges, court clerks, court administrators, bailiffs, court
reporters, public defenders, prosecutors, and other criminal justice personnel. It allowed parsons serving
different functions in the court system an opportunity to share common perceptions and court
experiences, while trying to resolve some mutual concerns or problems involving racial and ethnic
minorities in the court system.

Brief Description of Task Force's Cultural Awareness Education Program

Phase |, which was offered at the state's 1989 Fall Judicial Conference, included two
introductory segments. Segment one was a three-hour presentation on *Fairmess in the Courts® by
Justice Juanita Kidd Stout, Pennsylvania Supreme Court (retired) and Justice Bruce McM. Wright, New
York Supreme Court. Both judges have experience in courts serving persons of varied ethnic, racial and
cultural backgrounds. They shared their personal experiences and views on the existence of individual
and institutional biases and how such biases can be manifested in the courts and the legal system.

Segment two of Phase | included an hour and one-half choice session on the "Philosophical
Aspects of Cultural Differences" by Dr. Edwin H. Nichols, a consultant who was formerly with the National
institute of Mental Health. Dr. Nichols’ presentation was a scholarly one. it focused on the historical
origins and development of cultural norms and values and the impact such value systems have on
judges’ behavior and their ability to understand racial, ethnic and cultural differences. In general, this
segment was designed to introduce participants to the impact which socialization may have on
perpetuating cultural biases, often unconsciously influencing one’s judgment. Segment two was repeated
at the 1990 Fall Judicial Conference. An additional three hours were added to the program for inclusion
of a cross-cultural role-playing exercise. In general, Phase | served as an appropriate beginning for an
open dialogue among state judges on issues involving the treatment of minorities in the court system.

Phase i of the Task Force's culiural awareness education program was a two-day seminar
offered in five sites throughout the state. The seminars were conducted by Nesby and Associates of
Seattle, Washington. During this two-day seminar, participants engaged in experiential exercises, lectures-
discussions, and small group discussions. They examined a variety of issues dealing with the treatment
of minorities in the courts,

The third phase of the Task Force's education program is being designed for future
presentations as a series of one-day special topic seminars to be given in several locations throughout
1891 and 1892. If funded, this phase would be an intermediate and advanced seminars on topics which
examine specific court practices, procedures and policies which directly or indirectly impact minorities,
(See Appendices P, Q, R, S and V for additional information on the Task Force's education program.)
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Recommendations for an Integrated Systemic Cultural Awareness Education Program

Any court system developing an integrated systemic cultural awareness program will need
to consider several factors:

e [nclude as many court personnel in diverse positions as possible.
® Minimize lecture/discussion format,

® Include various modes and methods of group learning activities and experiences. Small
and large group discussions perhaps are most valuable as participants are able to
exchange and validate personal experiences with others.

e Vary support materials to include a comprehensive manual or workbook, color-
integrated slides or charts, tables and graphs to supplement statistics.

®  Include videotaped courtroom scenarios which illustrate significant problem areas.

® Invite guest speakers who have expertise on specific legal or court-related issues.
Allow ample time for presentations and large group discussion of these issues.

e Include topics such as interpersonal communication skills; conflict resolution; team
building; and effective project/program management.

Additionally, development of group and individual action plans targeted towards resolving
issues within one’s scope of control or influence is highly recommended. In Phase Il of Washington
State’s education program, individual commitment statements were prepared by participants and later
planned for follow-up by Task Force staff. The purpose of the follow-up is to determine whether goals
and objectives of the cultural awareness program are being met, and if issues identified during the
seminar are being addressed and resolved. (See Appendices P and Q for additional information on the
Washington State's cultural awareness education program.)

CONCLUSION

Washington State took a proactive and visionary approach In addressing a problem in its
court system. Since initiation of the education program in 1989, the clientele of the courts have
continued to change. Moreover, some of the issues considered critical then have been overshadowed
by current dilemmas, such as increases in drug and gang-reiated crime rates; an overburdened court
system; increased needs for greater law enforcement; and the alarming frequency of malicious
harassment crimes.

As minority populations increase, the court system will need to respond swiftly to obtain a

clear and effective grasp of positive cuitural relationships among court employees and the greater
community. A court system in intercultural turmoil will be unlikely to efficiently manage the influx of new
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issues pertaining to race and ethnic differences without first examining and attempting to resolve existing
mutticultural conflicts.

Efforts to study, research and monitor current problems concerning racial or ethnic bias must
continue. At the same time, court systems must engage in educational programs that keep pace with
major cultural frends shaping our society.

There are a growing number of judicial professionals who recognize the necessity for greater
cuftural understanding. They are helping to make positive inroads in our society.

"Gourts will be slow in moving away from deep seated traditions, but
it will be in their best interest to learn to dea) effectively with the
legitimate concerns of our multiethnic society.”

Honorable Carmen Otero
King County Superior Court
Washington State

10remarks delivered by Honorable Carmen Otero, King County Superior Court,
Washington State. Remarks made at the "Future and the Courts" Conference sponsored by
the State Justice Institute and the American Judicature Society in San Antonio, Texas on May
18-22, 1990.
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SECTION VI
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OVERVIEW

SECTION VIll: SUMMATION AND CONCLUDING REMARKS

This final section of the Task Force's report highlights recommendations and
challenges for the state court system in the coming years.
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CHAPTER FOURTEEN

THE CHALLENGE FOR THE COURT SYSTEM

During the past two years the Washington State Minority and Justice Task Force
has served as a clearinghouse for concerns regarding the treatment of racial and ethnic
minorities in our state court system. After conducting public forums throughout the state and
several empirical studies to identify the possible existence of bias, the Task Force concludes
that minority bias does exist to some extent in this state’s court system. Infrequently, it is
manifested by the overt and subtle acts or decisions of persons within the court system. ltis
also occasionally manifested unconsciously by individuals within the court system. While their
intent may be to be fair and unbiased, their actions or decisions may still, unfortunately, result
in disparate treatment, which may or may not be apparent. 1t appears that institutionalized bias
(resulting from the system's formal and informal practices, policies, and procedures) often goes
unchecked.

Our research shows that minorities are not adequately represented among non-
judicial court employees and are underutilized in comparison to their availability in the
workforce. To address the problem of the poor representation of minorities in non-judicial
positions, the Task Force recommends the design and implementation of a Workforce Diversity
Program. The program would improve the representation of minorities in the court system by
establishing procedures for annual reporting requirements and procedures for the recruitment,
selection, retention, and promotion of minority court staff.

By July 1990, the Task Force estimated that only about 700 legal professionals
and court employees have been able to take advantage of introductory cultural awareness
training. This means that many legal professionals and court employees may still require some
form of basic training or education. Many court personnel and legal professionals have also
expressed interest in more advanced seminars dealing with bias as it is manifested in specific
areas of the law or in the institutional practices, procedures, and policies of the court.

To change the court’s image among minorities, many of whom tend to distrust
the court system, the Task Force recommends presentation of minority education seminars.
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APPENDIX A

THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE ESTABLISHMENT
NO. 25700-A-

OF A MINORITY AND JUSTICE COMMISSION

N Nt Vsl Vs Nt

WHEREAS, the Washington Judicial System is founded upon the
fundamental principle of the fair and equal treatment for all;
and

WHEREAS, the Court recognizes the need of all persons to be
treated equally;

WHEREAS, the Court recognizes that for any system of justice
to be responsible, it must be examined continuocusly to ensure
that it is meeting the needs of all people governed, to include
people of color;

Now, therefore, it is hereby

ORDERED:

That a Minority and Justice Commission be established to
identify the concerns and make recommendations regarding the
equal treatment of all parties, attorneys, and court employees in
the state courts.

It is further ordered that the Minority and Justice
Commission here created examine all levels of the State judicizal
system to ensure that judicial needs of people of color are
considered and ﬁo make recommendations for judicial improvement.

The Commission shall consist of at least fourteen (14)
members appointed by the Chief Justice, including representatives

from the following:
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Supreme Court (1)

Court of Appeals (1)

Trial Court Judge (3)

Washington State Bar Association (4)
Administrator for the Courts (1)
Trial Court Administrator (1)
College or University Professor (1)
Citizens (2)

In making appointments to the Commission, the Chief Justice
shall assure that racial and ethnic minority groups are
represented.

Of the members first appointed, six (6) shall be for three
(3) years, six (6) shall be for four (4) years, and two shall be
for five (5) years; thereafter, appointments shall be for a four-
year term except for the chair, who shall serve at the pleasure
of the Chief Justice. The Chief Justice shall designate the
chair of the Commission.

The chair, with the assent of a majority of the Commission,
may augment the Commission by additional task force members when
broader representation or specific expertise is required.

The Administrator for the Courts, with the advise of the
Commission and subject to budget considerations, shall provide
staff, budget and other resources for the activities of the
Commission.

The Commission shall file an annual report with the
Governor, Legislature, Supreme Court and Administrator for the
Courts rec0mmending appropriate action to promote equal treatment

for racial and ethnic minorities in the state judicial system.

The duration of the Commission shall be five (5) years,
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subject to renewal of additional years as may be determined by

this Court.

DATED at Olympia, Washington this *\W.__ day of October,

. ot G
/&<,_._..GQ o

e gg . mﬁ cf(/»'@ /Q/







APPENDIX B

PROPOSED EQUAL EMPLOYMENT OPPORTUNITY MISSION STATEMENT?

I. OBJECTIVE

The Washington State Minority and Justice Task Force strongly urges each court
to adopt the equal employment opportunity guidelines set forth in the Mission Statement in an
effort to ensure a diverse work force and to establish parity in the state’s judicial system. Each
court will promote equal employment opportunity through a program encompassing all facets
of personnel management including recruitment, hiring, promotion and advancement of all
persons regardless of their race, gender, sexual preference, color, national origin, religion, age
or handicap. This program, which will be pericdically evaluated, is not intended to modify or
reduce the qualifications standards for job categories or employee positions. Rather, its intent,
through all hiring, transfers and promotion practices is to reflect, in the composition of court
personnel, the increasing diversity of Washington State,

. SCOPE OF COVERAGE?

The Equal Employment Opportunity Guidelines apply to all court personnel,
including judicial officers, judges' staff and county clerks' staff (e.g., administrators,

professionals, paraprofessionals, technical persons and support staff). Court units are defined
as follows:;

The Washington State Supreme Court;

The Court of Appeals (Division |, Il and Hli};
Superior Courts/Juvenile Courts;

District Courts;

Municipal Courts; and

The Office of the Administrator for the Courts.

oo swNn -

For the purpose of these Guidelines, persons and vendors who contract with and
provide services to the court units would be encouraged to adhere to these provisions. This
would include but not be limited to temporary and provisional court employees, court reporters,
consultants, personne! services, and custodial services. Prosecutors, city attorneys, and offices

TThe Equal Employment Opportunity Mission Statement was adopted from similar
guidelines adopted by the Ninth Circuit Court of Appeals.

2For the Office of Administrative Hearings and other state agencies which employ
administrative law judges, please refer to RCW 41.06.150, Governor's Executive Order 85-09.
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of public defense would also be encouraged to adhere to these guidelines if their staff is
employed by the governmental unit or if the office has contracted with the court unit to provide
indigent defense services.

Hl. ORGANIZATION
A Implementation

The presiding judge of each court and each court support unit should implement
the Equal Employment Opportunity Guidelines. Each head of each court unit and
court support unit may submit proposed modifications in the plan to the presiding
judge, who may also submit proposed modifications.

B. Judges, Court Administrators and Supervisors

Judges, court administrators and supervisors should apply equal employment
guidelines and practices in their work units. This includes each employee
demonstrating the capacity to work effectively with a diverse workforce and
clientele and, where those abilities exceed general performance standards, to be
recommended for personnel actions (e.g., awards, promotions, etc.) recognizing
such achievements. It also requires providing training programs which enable
employees to develop the skills and abilities to interface and work effectively with
persons of various racial, sthnic, cultural, and linguistic backgrounds.

They should also ensure that all vacancies are publicly announced in majority- and
minority-owned publications.a This is designed to attract candidates who
represent the diversity of persons available in the qualified labor market.

All hiring decisions are to be based solely on job-related factors. They must also
see that the skills, abilities and potential of each employee are identified and
developed to their fullest extent, and that all employees are given equal
opportunities for promotions through in-houss training, voluntary transfers, job
restructuring, special assignments and outside job-related training.

C. Equal Employment Opportunity Guidelines Coordinator and Equal
Employment Opportunity Counselor

Each presiding judge with staffs in excess of eight (8) will designate one employee
to be the Equal Employment Opportunity Guidelines Coordinator and another

34 list of minority publications in the state of Washington may be obtained from the Public
Information Officer, Office of the Administrator for the Courts or the Minority and Justice
Commission. The recommended list is not exhaustive and it is recommended that you check
with local minority associations for their suggestions.




employee to serve as the Equal Employment Opportunity Counselor. In
jurisdictions where the court unit comprises eight (8) or less employess, the
presiding judge may designate a single person to serve as both Coordinator and
Counselor. Also, these positions are not necessarily envisioned as full-time staff
positions. Rather, they should be additional duties assigned to existing staff in
order to facilitate a positive equal employment opportunity program. Such
determinations shall be made by the presiding judge. Where feasible, the
Coordinator and Counselor should be someone other than the Personnel Director.

The Equal Employment Opportunity Guidelines Coordinator wili be responsible for
collecting, analyzing and consolidating the statistical data and statements prepared
by each court unit. The Coordinator wil! then prepare an annual report for the
presiding judge and the Office of the Administrator for the Courts providing
demographic information on staff, describing the court’s achievements in providing
equal employment opportunities; identifying those areas in which improvements
are needed; and explaining those factors inhibiting or promoting achievement of
equal employment opportunity. Based upon this evaluation and report, the
Coordinator will recommend, if needed, modifications in the guidelines to the
presiding judge.

As noted earlier, the presiding judge, in consultation with the court officers, will
designate for each unit one person to be the Equal Employment Opportunity
Counselor. One counselor may be designated to serve all empioyees and the
Counselor should report directly to the presiding judge. These counselors will be
responsible for collecting the unit's general statistical and demographic data and
statements and submitting reports to the Equal Employment Opportunity
Coordinator. The Counselor’s other responsibility will be to attempt an informal
resolution of discrimination problems before formal complaints are filed.

IV. PERSONNEL PRACTICES
A. Recruitment

To assist the state courts In developing personnel practices, which enhance the
representation of minorities, the Office of the Administrator for the Courts will retain
an outside consultant to assist with the development of a workforce diversity
program designed to increase the number of minority nonjudicial court employees
throughout the state. The program will take into account regional and local
conditions for recruiting, hiring, and retaining minority court employees. Each
court unit will seek qualified applicants who reflect the make-up of all such
persons in the relevant labor market. Each unit will use adequate means to
publicize vacancies to all segments of the relevant labor market, including
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announcements in minority-related publications and associations.?

B. Hiring

Each court unit will attempt to hire gqualified applicants so as to reflect the make-
up of all such persons in the relevant labor market. Each court unit will make its
hiring decisions strictly upon an evaluation of a person’s qualifications and ability
to perform the duties of the position satisfactorily. However, no court unit will
employ selection criteria that disproportionately exclude minorities and women.
Hiring the best qualified person shall be deemed a selection based on job-related
criteria. At the same time, the court unit must maintain an affirmative posture in
hiring in order to effectuate an equal employment opportunity program. This
posture must be extended to temporary and provisional court employees,
consultants, and others listed in paragraph three.

C. Promotions

Each court unit will attempt to promote employees so as to reflect the make-up
of all such persons in the relevant labor market. Each court unit will promote
employees according to their experience, training and demonstrated ability to

~ perform duties at a higher level. However, no court unit will employ promotion
criteria that disproportionately exclude minorities and women.

D. Voluntary Transfers

Each court unit will attempt to accommodate voluntary transfers and to encourage
training programs which could lead to internal transfers. Not only should the
transfers be for the employees benefit but attention should be paid to the
minorities and gender make-up of the unit from which the employees transfers and
the unit to which they are transferred. No involuntary decrease in salary should
be involved.

E. Advancement

Each court unit will seek to improve the skills and abilities of its employees
through cross-training, transfers, job restructuring, assignments, details and outside
training. Each court unit will attempt to make such opportunities available to
interested employees so as to reflect the make-up of all such persons in the
relevant labor market.

F. Discrimination-Free Work Place

A

Each court unit will provide a discrimination-free work place to its employees and

4pisase refer to footnote number 3 on page 206.




applicants. No court unit will tolerate verbal, physical or other harassment, or
discrimination in hiring or in the terms or conditions of employment, on the basis
of race, ethnicity, gender and sexual preference, religion, refusal of sexual favors,
sexual harassment, color, national origin, age or handicap.

G. Discrimination Complaints

The court adopts the procedures for resolving discrimination complaints set forth
in the attachment to this document. See pages 211 through 214.

V. EVALUATION

Each court's EEO Coordinator will prepare a brief report describing its efforts to
provide equal employment opportunities in:

A. Recruitment

Each court will describe briefly efforts made to bring a fair cross-section of the
relevant labor pool into its applicant pool, including listing all employment sources
used (e.g., state employment offices, schools, organizations, etc.). Each unit will
aiso explain the methods it uses to publicize vacancies.

B. Hiring

Each court will identify where its recruitment efforts resulted in the hiring of a
cross-section of the pool available and will, if known, explain those instances
where members of the cross-section of the pool did not accept employment with
the court when it was offered.

C. Promotions

Each court will briefly describe promotiona! opportunities which occurred and will
provide an analysis of the distribution of promotions, including a description of
those persons who were promoted to supervisory positions.

D. Each court unit will describe what efforts were made to improve the skills
and abilities of employees through cross-training, job restructuring, assignments,
detalls and outside training.

in addition, this evaluation should include information on factors inhibiting
achievement of EEO objectives such as no vacancles, minimal numbers of
qualified applicants in the relevant labor market and all persons in the unit having
received all relevant training. This report will also include a breakdown according
to race, ethnicity, sex, color, national origin, religion, age and handicap of the
court's personnel on forms to be provided by the Office of the Administrator for




the Courts. The report will cover personnel actions occurring as of June 30 and
will be submitted to the EEO Coordinator by August 1 of each year.

VI. ANNUAL REPORT AND ASSESSMENT

Each court unit will develop annually its own objéctives which reflect those
improvements needed in recruitment, hiring, promotions and advancement, and will prepare a
specific plan for the EEO Coordinator explaining how those objectives will be achieved.

The EEQ Coordinators will prepare for the Office of the Administrator for the
Courts ending June 30, consolidating the statistical and demographic data and statements
raceived from each court unit. The report will include forms to be provided by the Office of
the Administrator for the Courts, consolidating the information provided by each court unit. &
will also describe instances where significant achievements were made in providing equal
employment opportunities, will identify areas where improvements are needed and will explain
factors inhibiting achievement of equal employment opportunity objectives.

The annual report should also indicate:
A. The number of grievances initiated,;

B. The types of grievances initiated according to race, sex, color, national
origin, religion, age, or handicap;

C. The number of grievances resolved informally;
D. The number of grievances resolved formally without hearing; and
E. The number of grievances resolved formally with a hearing.

(The foregoing information will not identify the names of the parties involved.)

The Office of the Administrator for the Courts will be responsible for analyzing the
statistical and demographic data prepared and submitted by the EEO Coordinators. The
individual reports will be consolidated and the results shall be published in the annual report
prepared by the Office of the Administrator for the Courts. The consolidated report will also
be made available to the public upon request.
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ATTACHMENT

DISCRIMINATION GRIEVANCE PROCEDURES

I. SCOPE OF COVERAGE

All applicants for court positions and all court personnel may seek timely redress
of discrimination grievances through these procedures. These procedures, however, are not
intended to be a replacement for the working relationship which must exist between supervisors
and employses nor are they intended to interfere in the administrative processes of the court.

Il. DEFINITION

A discrimination grievance is any allegation that a person has been denied
employment, promotion, or advancement, or has been affected in any other terms or conditions
of employment, because of his or her race, sex, color, national origin, religion, age, (at least
40 years of age at the time of the alleged discrimination), or handicap. R also includes
allegations of restraint, interference, coercion, discrimination, or reprisal because a person has
raised an ailegation of discrimination or has served as a representative, a witness, or an EEQO
Coordinator in connection with a grievance. It does not include grievances regarding other
dissatisfactions in one's workplace.

Hl. RIGHTS OF PERSONNEL

A. Retaliation

Every grievant has the right to be free from retaliation, coercion, or interference
because of the good faith exercise of any of the rights under this plan.

B. Reprasentation

Every grievant and every person against whom a grievance has been filed has the
right to be represented by a person of his or her choice if such person is
available and consents to be a representative. Any representative who is a court
employee may accept such responsibilities if it will not interfere with his or her
court duties or constitute a conflict of interest.

C. Notice
Every peréon against whom a grievance has been timely filed has the right to

have notice of the charges filed against him or her and the right to reasonable
notice of any hearing conducted on a grievance.
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D. Preparation Time

All court employees involved in a grievance procedure may use a reasonable
amount of official time to prepare their case so long as it does not interfere with
the performance of their court duties.

V. PROCEDURES

A. Initiation of a Grievance .

1.

Any applicant or court employee, or his or her representative, who
fesls that he or she has been discriminated against on the basis
of race, sex, color, national origin, religion, age, or handicap, must
first timely present and discuss the problem with a trained Equal
Employment Opportunity (EEO) Counselor, who will attempt to
resolve the problem before a formal grievance is made.

if the EEO Counselor is unable to resolve an applicant’s or court
employee’s discrimination grievance, he/she or histher
representative may file a timely discrimination grievance with the
presiding judge and the EEO Coordinator. The grievance must
be accompanied by a copy of the EEQ Counselor’'s report.

B. Informai Resoiution Procedures

Upon receipt of a request by the grievant or his or her representative for an
appointment to discuss a discrimination grievance, the EEQ Counselor will:

1.

Schedule an appointed time for discussing the problem within ten
days.

At the onset of the discussion, advise the grievant that his/her
name will be used when the problem is discussed with ali affected
parties.

Take notes setting forth the alleged facts.

Prepare a dated statement listing the alleged facts as presented
by the grievant.

Have the grievant read and sign the statement to verify he/she
agrees the grievance is correctly stated.

Consult with the parties involved and seek to informally resolve
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9.

the issues.

Submit a statement within fifteen days of the meeting to the
affected parties with recommendations or corrective action to be
implemented.

Present the responding statement to the grievant. If the problem
is resolved, have his/her acceptance. If the problem is not
resolved, advise grievant of his/her right to file a formal grievance.

Immediately send copies of both statements to the parties involved.

C. Formal Procedures

1.

Iif the grievant objects to the proposed informal resolution or not
resolution was proposed, a written grievance may be filed with the
presiding judge and the EEO Coordinator requesting to have the
matter reviewed. Grievant must include with the written grievance
a copy of the statement drafted by the EEO Counselor.

if the grievant desires a formal hearing, he/she must request one
in writing. The request must be included in the written complaint.
Failure to include such a request will operate as a waiver of the
right to a formal hearing.

Review

Upon receipt or not later than five days of a grievance, the EEQ
Coordinator may request the presiding judge to:

i Investigate the matter;
il. Consult with the parties to seek a resolution;

lii. Prepare a report identifying the issues, the resuits of the
investigation, and recommendations.

Upon receipt of the EEC Coordinator's report and
recommendations, the presiding judge will:

i. Issue a final decision on the merits if it is found that no
hearing is necessary, or

ii. Appoint a three-member Review Board Panel, designate a

member as Chair, and set a date for review of the
griovance and scheduling of a hearing.
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if the grievance is directed toward the presiding judge, the next
most senior active judge shall serve in lieu of the presiding judge
for purposes described hereatter.

The Review Board Panel may consist of any active or senior judge
of the court or any employee of this court. f the formal grievance
is directed toward a judge of the court, the Review Board Panel
shall be comprised of three individuals from cutside the court.

Hearing

If a hearing is held, it must be held within thirty days of the filing
of the grievance. Each party will have the right to representation.
Both the grievant and the party named in the grievance, or his/her
representative, may produce, examine, and cross-examine
witnesses and submit evidence, written or oral. . The EEO
Counselor may appear as a witness but cannot represent either
of the parties involved. The Panel Chairperson shall preside at
the hearing which is to be held before the full panel. The rules
of evidence applicable in trials need not be observed, but the
Panel Chairperson may exclude irrelevant or unduly cumulative
testimony and evidence. The hearing will be open to the public
if the employee seeking review so requests. Other employees are
to be made available to participate in the hearing when requested
by the Panel.

The Review Board Panel shall issue a final decision containing
findings and conclusions to the presiding judge, the EEO
Coordinator, and all parties named in the grievance within thirty
days of the close of the record.

V. RECORDS

All papers, files, and reports will be filed with the EEO Coordinator at the
conclusion of any informail or formal proceeding into a grievance. No papers, files, or reports
relating to a grievance will be filed in any employee’s personne! folder.

VI. NOTICE

Copies of these procedures shall be given to all employees and, upon request,

to members of the public.

214




APPENDIX C

METHODOLOGY AND OTHER SURVEY INFORMATION REGARDING
THE LAWYERS' SURVEY, JUDGES' SURVEY, AND THE COURT PERSONNEL SURVEY.5

Overview

Three surveys were designed to measure minority bias in the courts as perceived
by lawyers, judges, and court personnel. Issues raised in five statewide public forums and
discussions by Task Force members identified research topics for the survey instruments for
judges, court personnel, and attorneys. Relevant questions-used in similar surveys from other
states’s racial/ethnic minority and justice task forces or commissions were adapted for the
questionnaire.

The final instruments included questions on courtroom interaction, cultural
awareness and sensitivity of court officials, treatment of minority litigants in civil and criminal
cases, selected tribal and state court jurisdictional issues, and the underrepresentation of
minorities among judges, attorneys, court employees, and jurors. Identical questions were
used in the three surveys, except for additional items in the attorney’'s survey. Additional
questions related to cultural awareness and court room experience were asked in the attorney
survey. The three surveys aiso differed in the type of background information requested from
the respective respondents. Each survey instrument was pre-tested with subjects similar to the
target groups.

The Task Force targeted court officials and personnel to participate in the three
surveys. All judges, magistrates, and commissioners were included in the survey of judges.
A sample of court personnel from all court levels was used in the survey of court personnei.
A sample of attorneys who had some courtroom experience was selected to respond to the
attorney survey.

Attorney Survey

The attorney survey was designed to obtain data on the perceptions and
observations of attorneys on the treatment of minorities in the courts. In selecting attorneys
to participate in the survey, the Task Force was interested in: (1) attorneys with court room
experience, (2) attorneys representing defence, prosecution, and plaintiff in civil and criminal
cases, and (3) ethnic minority and non-minority attorneys.

5Appendix C was prepared by Dr. Jesus Dizon, Research Specialist, Washington State
Minority and Justice Task Force.
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To implement these selection criteria various attorney associations whose
membership fit the criteria were requested to provide lists of their members. These include the
Washington Association of Prosecuting Attorneys, Washington State Trial Lawyer’s Association,
Washington Defenders Association, Loren Miller Bar Association, La Raza Bar Association,
Asian Bar Association, Washington Association of Criminal Defenders, various public defender
offices, and Washington Defence Trial Lawyer's Association. After obtaining the lists from these
associations, the lists were compared and duplicates were removed.

Table C-1 below shows the distribution of the attorneys who were included in the

survey.
TABLE C-1
ATTORNEYS SURVEYED BY TYPE OF PRACTICE

Number Number Percent
Sent Responding Responding

Criminatl: 971 316 32.5%

Prossecutors = 410

Defense = 561

Civil; 1608 593 36.9%

Plaintiff = 900

Defense = 708

Minority = 477 477 213 44.7%

One thousand one hundred and twenty two (1,122) completed surveys were
retumed out of a total of three thousand and fifty six (3,056) surveys malled to attorneys. This
represents a total response rate of 36.7%.

The following tables show the distribution of attomney respondents by gender, age,
racialfethnic group, and primary practice. A maijority of the respondents (74.7%) were male.
The average age was forty years. Most of the attorneys were Caucasian/White (80.5%), and
only 19.5% were raciai/ethnic minorities. By primary area of practice, most of the respondents
were either in criminal law (33.8%) or civil litigation (31.8%).
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TABLE C-2
ATTORNEY RESPONDENTS BY GENDER

Gender Number Percent
Female 281 25.3%
Male 828 74.7%
No information 13
TABLE C-3
ATTORNEY RESPONDENTS BY AGE
Age Number Percent
30 or less 103 9.3%
31-35 261 23.5%
36-40 317 28.6%
41-45 213 19.2%
46-50 102 9.2%
51-55 - 40 3.6%
. 56-60 34 3.1%
= 61-65 21 1.9%
664+ : 18 1.6%
TABLE C-4
ATTORNEY RESPONDENTS BY RACIAL/ETHNIC GROUP
Racial/Ethnic Number Percent
Group
Asian 73 6.6%
Black 70 ' 6.4%
Caucasian 886 80.5%
Hispanic 32 2.9%
Native American 10 0.9%
Other/Combination 30 2.7%
No information 21
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TABLE C-5
ATTORNEY RESPONDENTS BY PRIMARY PRACTICE

Primary Practice Number Percent
Real Property 53 4.8%
Labor Law 19 1.7%
Criminal Law 374 33.8%
Family Law 54 4.9%
General Practice 102 9.2%
Probate 4 0.4%
Juvenlle 5 0.5%
Taxation 5 0.5%
Business 12 1.1%
Civil Litigation 352 31.8%
Corporate Law 10 0.9%
Government 51 4.6%
Other 66 6.0%
No information 15

Judges' Survey

The judges' survey was designed to obtain data on the perceptions and
observations of judges, commissioners, and magistrates regarding the treatment of minorities
in the courts. All (466) Washington state judicial officers were sent the survey. Table C-6
below shows the distribution of the judicial officials grouped by court level who were sent
surveys, and the response from each group.

TABLE C-6
JUDICIAL OFFICERS SURVEYED AND THEIR RESPONSE
Court Level Number Number Percent
Sent Responding Responding

Supreme Court 9 6 66.7%
Court of Appeals 23 17 73.9%
Superior Court 214 136 63.6%
District/Municipal

Court 220 109 50.0%
Total 466 275 58.0%
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Two hundred and seventy five (275) completed surveys were returned,
representing a fifty nine percent (59.0%) total response rate. Seven (7) respondents did not
identify their court level.

The following tables show the distribution of the judicial respondents according
to gender, age, and racial/ethnic group. A majority (84.4%) of the respondents were male and
the average age of all respondents was fity one years. By racial/ethnic group, a majority
(92.9%) of the respondents were Caucasian/White.

TABLE C-7
JUDICIAL RESPONDENTS BY GENDER

Gender Number Percent
Female 42 15.6%
Male 227 84.4%
No information 6

- TABLE C-8

__ JUDICIAL RESPONDENTS BY AGE
Age Number Percent
31-35 8 3.0%
36-40 33 12.3%
41-45 54 © 20.1%
46-50 41 15.3%
51-556 34 12.7%
56-60 46 17.2%
61-65 34 12.7%
66+ 18 6.7%
No information 7
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TABLE C-9

JUDICIAL RESPONDENTS BY RACIAL/JETHNIC GROUP
Racial/Ethnic Number Percent
Group
Asian 4 1.5%
Black 5 1.9%
Caucasian 250 93.2%
Hispanic 2 0.7%
Combination 7 2.6%
No information 7

Court Personnel Survey

The court personnel survey was designed to obtain data on the perceptions and
observations of court personnel on the treatment of minorities in the courts. All court
personnel for the Supreme Court, Court of Appeals, and Superior Courts were included in the
survey. Only court personnel from the 80 courts of limited jurisdiction with the highest case
filings in 1988 were selected for the court personnel survey. This sampling represents all of
the district courts and most of the municipal courts. A list of court interpreters was also used
in the mailing, to obtain data from interpreters who were not court employees but whose
services where contracted in judicial proceedings.

Table C-10 below shows the distribution of the court personnel who were sent
surveys grouped by court level, and the response from each group.

TABLE C-10
COURT PERSONNEL SURVEYED AND THEIR RESPONSE
Court Level Number Number Percent
Sent Responding Responding

- Supreme Court 50 21 42.0%

Court of Appeals 102 51 ’ 50.0%

Superior Court 783 293 37.4%

District/Municipal 895 266 29.7%

interpreters 83 _ _

No information 13 15.6%

Total 1913 644 33.6%




Six hundred and forty four (644) surveys were completed by the court personnel,
representing a thirty four percent (34.0%) total response rate. The number of responding
interpreters who were not court employees are counted in the breakdown by court tevel.
Among those who responded thirteen (13) did not identify the court level in which they worked.

The following tables show the distribution of court personnel respondents by
gender, age, racial/ethnic group, and occupation. A majority of the respondents female
(82.1%). The average age of all respondents was 41 years. Most of the respondents (85.6%)
were Caucasian/White, and only 8.4% were racialfethnic minorities. By occupation, there were
more court clerks {39.4%) among the respondents than other court occupations.

TABLE C-11
COQURT PERSONNEL BY GENDER
Gender Number Percent
Female 523 82.1%
Male 114 17.9%
No information 7
TABLE C-12
COURT PERSONNEL BY AGE
Age Number Percent
30 or less 103 16.2%
31-35 103 16.2%
3640 109 17.2%
41-45 123 19.4%
46-50 80 12.6%
81-585 45 7.1%
56-80 48 7.6%
61-65 13 2.1%
66+ 10 1.6%
No information 10
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TABLE C-13
COURT PERSONNEL BY RACIAL/ETHNIC GROUP

Racial/Ethnic Number Percent
Group
Aslan 21 3.3%
Black 17 2.7%
Caucasian 542 B5.6%
Hispanic 21 3.3%
Native American 14 2.2%
Other/Combination 18 2.8%
No information 11
TABLE C-14

COURT PERSONNEL BY OCCUPATION
Occupation Number Percent
Court Clerk 240 39.4%
Records Clerk 14 2.3%
Law Clerk 34 5.6%
Legal Assistant 13 2.1%
Court Administrator 52 8.5%
Juvenile C. Adm. 3 0.5%
Court Reporter 27 4.4%
County Clerk 29 4.8%
Manager 10 1.6%
Admin. Assist, 23 2.3%
Secretary 14 2.3%
Bailiff 41 6.7%
interpreter 30 4.9%
Other 79 13.0%




AFPPENDIX D 1
LAWYERS' SURVEY RESPONSES

Never = 0% of the time.

Seldom 1 to 10% of the time.

Sometimes 11 to 50% of the time.

Often Over 50% of the time.

No Response Not applicable, no direct experience, no basis for opinion;
missing answers; or no response,

]

1

il

Some- No o
Often  times Seldom Never Response
A. Interaction with Minorities. .

1. In your professional capeacity, how often have yo
worked directly with: .

a. Minority judges, commissioners, or magistrates 122 280 420 263 37
11.2% 258% 383.7% 242% -~
b. Minority hoaring examiners 8 51 200 545 318
1.0% 6.3% 24.9% 67.8%  --
¢. Minority arbitrators 4 32 141 668 2n
0.5% 38% 16.7% 79.1%  --

d. Minority lawyers 170 421 467 43 2}
154% 382% 424% 3.9% --

e. Minority court personnsl 188 444 368 g7 35
173% 40.8% 33.9% B8.0% -

f. Minority litigants 27 247 449 371 28
2.5% 22.6% 41.0% 339% --

g. Minority witnessss 27 316 441 306 3z
25% 25.0% 40.5% 28.1% --

“— B. Coumwmlnm:tionduﬁngthohmﬁwyuml

1. Have you observed court personneol being less respectful 4 27 50 800 241

or courteous to minority judgss than thsy are to non- 0.5% 3.1% 5.1% 20.8% --
minority judges?

2. Havo you obsorved court personnel being less respectful 10 58 136 819 %9
or courteous 1o minority attornoys than they are to 1.0% 5.7% 13.3% 80.1% --
non-minority attornoys?

3. Have you observed court personnel being less respectful 37 144 228 630 83
or courteous to minority litigents than thoy are to non- 3.6% 13.9% 21.9% 60.6% --
minority litigants?

Survey respondents were provided the following instructions:

Basad upon your oxperionco in tho logal practice in Washington Stato during the last fivo yoars, does the treatment
of raciai/ethnic minoritiss vary from that of non-minorities? For the purpose of this survey, racialf/ethnic minority
is dofined as one identified as: Asian or Pacific Islander; Black/African-American; Hispaaic or Latino; or Native
American. In addition, differences in the treatment of minoritias versug non-minorities is assumed to be attributable
to the minority sistus. For each item below, ploaso circlo the number which is closest to your answer using the

following scala:
1 = Nover (0%)
2 - Seldom (1 to 10% of the timos)
3 - Sometimes (11 to 50% of the tims)
4 - Ofien (Over 50% of the time)
N/A - Not applicabls, no direct experience,

no beasis for opinion.

If you have comments on the treatment of minoritiss in the state courts, ploase writo them on soparate pages and
attach them to the questionnaire.

2

Non-responsas are not included in the calculation of percontagesa.




C.

10.

1L

12.

13.

14.

15.

16,

17.

18.

Have you observed court porsonnel being leas respectful
or courteous to minority witnoxess than they are to
non-minority witnessss?

Have you obssrvad criminal defsnse attorneys boing less
respectful or courtecus in cross-examining minority
witnessos than they are to non-minority witnesses?

Have you obssrved criminal defonse attorneys being loss
respectful or courteous in cross-examining minority
litigants than they are 1o non-minority litigants?

Havs you observed criminal dofonse attornoys boing less
respectful or courteous in cross-examining minority
victims than they are to non-minority victims?

Have you observed prosacutors being less respectful ar
courieous in cross-examining minority witnesses than
they are to non-minority witnossss?

Have you obsarved prosecutors being less respectful or
courteous in cross-examining mioority litigantx than
they are to non-minority litiganis?

Have you obssrved prosecutors being less respectful or
courtsous in cross-examining minority victims than
thoy are 1o non-minority victims?

In civil cases, have you observed counsel for cither
party being loss respectful or courteous in cross-
oxamining minority litigants than they are to non-
minority litigants? :

In civil casss, have you observed counsel for either
party being less respectful or courteous in cross-
exemining minocrity witnesses than they are to non-
minority witnesses?

Have you obssrved non-minority sttorneys being loss
respectful or courtsous to minority atiorneys than they
are to non-minority attornoys?

Have you cbserved non-minority attoroeys objocting
mors often to presentations of minority attornoys than
they do to those of non-minotity attornsys?

Have you observed judges paying lass attention to
statemnents of minority attorneys than they do to those
of non-minority attornoys?

Eave you obssrved judges addressing minority attorneys
less formally than they do non-minority attorneys
during legal procesdings?

Have you observed judges interrupting the
presentations of minotity attorneys more than they do
thoss of non-minority attornoys?

Have you observed judges making comments sbout the
personel appoarance of minority litigants more than
that of non-minority litiganta?

Accessibility to Logal! Counsel and the Couris

Bansod on your porcoptions:

1.

2.

Po minoritios distrust the courts more than non-
minorities?

Do minoritios utilizn tho conrts lass than non-minorities
bocausn thoy distrust the lsgal system?
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No

Often  iimes Seldom Never Responss

26
2.5%

10
1.5%

1.4%

1.2%

27
3.9%

32
4.6%

16
2.4%

11
1.4%

12
1.5%

13
1.3%

10
1.1%

14
14%

13
1.3%

i1
1.1%

10
1.0%

anl
na%

166
21.8%

111
10.8%

48
7.1%

43
6.5%

43
6.4%

96
13.9%

99
14.3%

66
9.8%

66
8.2%

61
7.6%

13%

36
38%

65
6.6%

42
42%

47
48%

45
4.6%

423
45.1%

261
343%

192
18.7%

146
21.6%

137
20.9%

145
21.7%

133
19.2%

137
19.9%

122
18.1%

157
19.5%

159
19.7%

195
19.7%

108
11.5%

124
12.6%

97
9.8%

96
9.8%

101
10.3%

149
15.9%

205

-26.9%

699
68.0%

473
69.9%

458
2%

473
70.7%

436

. 63.0%

422
61.2%

470
69.7%

57t
70.9%

575
71.3%

711
.7%

787
83.6%

779

79.3%

837
84.6%

825
84.3%

822
84.0%

6.8%

130
17.1%
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Some-~ No

Often times Seldom Never Response

3. Do minorities utilize the courts less than non-minorities 284 291 134 81 332
because thoy cannot afford costs associated with trials? 35.9% 368% 17.0% 103% --

4. Do more minority defendants than non-minority 202 248 150 94 428
defendants fes! that they will not be adoquatsly 29.1% 35.7% 21.6% 13.5% -

represented by court appointed atterneys?
Based on your courttoom oxperionce;

5. Have you observed minority dofondants ropresented by 50 89 158 320 505
court appointed attorneys ploading guilty more than 8.1% 14.4% 25.6% 51.9% -
non-minority defendants charged with the same crime
and a1} other factors being equal?

6. Have you observed court appointed attorneys explaining 26 60 136 448 452
court proceodings lsss adequately to minority 3.9% 9.0% 20.3% 66.9% --
dofondants than they do to npon-minority defendants. :

7. Have you observed judges donying full Jegal rights to 28 2 84 524 414
minority defondrnts who are not citizons? 4.0% 10.2% I1.9% T740% --

8. Have you observed attornoys inadequately represonting 21 T4 129 473 425
minority defendants who ars not citizens? 3.0% 10.6% 18.5% 67.9% --

Disparate Treatment of Minoritics: Criminal Cases.

Basod on your courtroom obasrvations:

1. Are minority defendants less likely to be roicassd on 129 140 145 208 500
thoir own recognizance than non-minorities charged 20.7%  22.5% 23.3%  33.4% --
with the same crime and all other factors boing equal? .

2. Do non-minority defondants avoid trial by pleading 47 108 175 243 548
guilty to a losssr charge more thaa minority 82% 19.0% 30.5% 42.3% .-
dofendants?

3. Do non-minority defendants receive the first-time 58 15 114 225 650
offender waiver more than minority defendanis? 123% 159% 242% 471.7% --

4, Do non-minority defendants receive tho specinl scxual 3% 58 66 170 789
offsnder scntencing altoroative more than minority 11.7% 17.4% 198% 51.i1% --
defendanis?

5. Do non-minority defendants roceive dofomrod 46 112 112 222 630
prosocution mofo than minority defendants? 9.3% 22.8% 22.8% 451% --

6. Arc bail amounts higher for minority defendants than 15 137 118 . 220 572
for non-minority defondants charged with the same 13.6% 249% 21.5% 40.0% --

crime and all other factors being equai?

7. Are minority defendants more likely to receive jonger 93 127 132 226 544
jail sentonces than non-minoritiss convictod of the same  16.1% 22.0% 22.3% 39.1% --
crims and all other factors being equal?

8. Do non-citizen defendants understand the mmpact of a 179 160 116 35 632
guilty verdict on their present and future immigration 36.5%  32.7%  23.71% 1% --
status?

9. Does counsel request dispositional alternstives (o.g., 38 120 137 219 608

drug treatmernt programs, supervised home releass) for 7.4% 233% 26.7% 42.6% --
non-minority defendants more than for minority
dofondants?

10. Is there a greater disparity in the result of criminal 68 140 132 215 567
prosecution whon the victim is a minority rather than 2 12.3% 252% 23.8% 38.7% --
non-minority and all other factors boing equal?

Hasnd on your percoptionx

11. Do minority defendants seo themselves disadvantaged 318 300 93 3t 380
more than non-minority defendants? 42.9% 404% 12.5% 42% --




Some- No

Often  limes Seldom Nover Response
12. Do minority defsndants faar that they will be found 39 108 265 281 429
guilty more than non-minority defondants? 5.6% 156% 382% 40.5% --
E. Disparato Treatmont of Minoritios; Civil Cascs.
Basod on your cxperience in the legal practics:
1. Havo you observed jurios recommending lower 34 85 104 301 598

judgments/damagess to minority plaintiffs than 1o non- 6.5% 16.2% 19.8% S574% --
minority plaintiffs for similar cases?

2. Have you cbsorved attorneys recommending smaller 39 106 133 334 510
sattloment amounts in personal injury cases for 6.4% 17.3%  21.7%  54.6%  --
minority plaintiffs than for non-minority plaintiffs?

3. Have you observed minority litigants socking rocourse 9 21 76 393 623
through arbitration more than non-minerity litigants? 18% 42% 152% 78.8% --

4. Havo you obssrved non-minority litigants settling out 19 67 118 369 549
of court more than minority litigants? 3.3%.  11.7% 20.6% 644% -

5. Have you observed judges ruling in favor of agricultural 16 20 24 160 902
employers more than agricultural workers? 7.3% %.1% 109% 7279%  --

6. Havo you observed minority partiss in domestic 24 46 56 275 21

relations cases being treated loss advantagsously than 6.0% 11.5% 14.0% 6B.6% .-
non-minoerity parties?

Based on your perceptions:

7. Do minority. litigants see themselves as disadvantaged 167 260 166 89 440
in civil matiera more than non-minority litigants? 24.5% 38.1% 24.3% 13.0% --

F. Interaction with Tribal Courts.
1. Have you observed cases where a state judge did not 16 3z 21 124 929

sccord full faith and credit to the decisions rendered by 8.3% 16.6% 10.9% 642% --
a tribal court, whon they wero applicable?

2. Do state courts lack sufficient undarstanding of tribal T 28 53 44 853
sovereignty and tribal court jurisdiction? 299% 33.3% 20.1%  16.7%  --
3. In child custody cases, have you observed casss where 17 24 25 120 936
the atate court has pre-empted the tribal court's 9.1% 129% 13.4% 645% -
decision?
4. How ofton heve you sppeared bofore & tribal court? 16 28 65 598 415
2.3% 40% 9.2% 84.6% --
G. Inmxproters. .
1. Are qualifiod interpreters available for non-English 423 208 123 21 347 "
spoaking witnosses/litigants st all lovels of legal 54.6% 268% 159% 2.7% --
proceedings?
2. Have you heard complainis about intorproters not 86 223 173 310 330
accurately represonting the ideas communicated by 10.9% 28.2% 21.8% 39.1% ..
non-English speaking litigants or witnesses?
3. Are qualificd interproters available for the hoaring 197 159 122 44 600
fmpeirod at all Jovels of legel procosdings? 37.7%  30.5% 23.4% B.4% -

H. Minorities and the Jury,
Based oz your courtroom observations:

1. Aro minorities adoquately represonted in tho jury pools? 300 178 327 155 162
31.3% 18.5%  34.1% 16.1%  --

2. Are minorities adequately ropresented on jury panols? 261 201 334 157 169
27.4% 2L1% 350% 16.35% -

3. Do prosocutors systomatically use porcmptory challonges 95 167 173 180 507
to ¢liminate minorities from juries? 154% 27.2% 28.1% 29.3% .-
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Do eruninsl dofonse attorneys systsmatically use
peremptory challenges to eliminate minoritiss from
juries?

Do plaintiffs® attorooys systematically use peromptory
challonges to eliminate minorities from juries?

Do dofonse attorbeys in civil mattars systematically use
peremptory challenges to eliminate minorities from
juries?

Basod on your perceptions:

Do mipority litigants fse]l that they will not ba judged
by a jury of their peers more than non-minority
litigants?

Do jurors give less eredibility to minority victims than
to non-minority victims?

Do jurors give less crodibility to minority expert
wilnesses than to non-minority oxpert witnesses?

L Cultural Awaroness and Sensitivity of Court Officials.

1.

10.

11.

12.

13.

14.

Have you observed judges making jokes or demeaning
romarks about minoritics in the court or in their
chambers?

Have you observed cmses whore judges weore lacking
cross-cultural understanding?

Have you observed attornoys making jokes or
demecaning remarks about minorities?

Have you observed cases where attorneys were lacking
cross-cultural understanding?

Have you observed court personnsl making jokes or
demeaniog romarks about minorities?

Have you observed casss whore court smployses wers
lacking cross-cultural undsrstanding?

Notwithstanding language barriers, have you cbserved
judges failing to communicate effoctively with minorities
from different races, ethnic groups or cultures?

Notwithstanding language barriers, have you observed
attorneys failing to communicate offectively with
minoritios from differont races, ethnic groups or
cultures?

Notwithstanding language barriers, have you observed
other court employses failing 1o communicate effectively
with minorities from differont racos, ethnic groups or
cultures?

Do judges' percoptions about rocont immigants impact
their porcoptions about minoritiss in genoral?

Do sttornoys’ pefcoptions about rocont immigrants
impact their porceptions about minorities in general?

Do court employses’ porceptions about recent
mnmigrants impact their perceptions about minorities in
genoral?

Do judges' perceptions about illogal aliens impact thoir
porceptions about minoritiss in goneral?

Do attornoys’ perceptions about illogal aliens impact
their percoption about minorities in general?
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23
3.7%

87
14.0%

277
33.9%

112
14.0%

68
11.0%

25
2.4%

135
13.5%

a3
7.8%

168
16.5%
4.6%

102
10.7%

88
8.9%

83
8.4%

92%

1.8%
49
9.4%
156
28.6%

145
25.0%

Somes-

84
14.0%

92
14.6%

171
27.5%

33
40.5%

266
33.3%

168
27.1%

95
9.1%

1
27.2%

313
20.4%

383
31.5%

159
153%

289
30.4%
22.6%

264
26.1%

236
24.0%

1350
28.6%

181
30.5%

158
30.3%
171
31.3%

196
33.7%

284
47.4%

268
42.6%

222
35.7%

158
19.3%

267
33.4%

199
321%

257
24.6%

300
30.0%

404
38.0%

300
29.4%

287
27.6%

273
28.7%

as2
35.6%

389
3B.5%

346
152%

156
29.8%

211
35.6%

163
31.2%
163
29.9%

184
.7%

208
34.7%

246
39.1%

142
22.8%

52
6.4%

155

19.4%
" 184

29.7%

666
63.9%

292
29.2%

263
24.7%

169
16.6%
52.4%

287
30.2%

azs
32.9%

266
26.3%

319
32.4%

170
32.4%

155
26.1%

152
29.1%

56
10.3%

9.6%

No

123

576

541




Some- No

Often  jimes Soldom Never Responso

15. Do court employses’ percoptions about iflogal aliens 158 172 163 56 573
impact their perceptions about minorities in goneral? 28.8% 31.3% 29.7% 10.2%  --
16. Have you obssrved judges labeling litigants by their 554 244 125 31 168
racial or sthnic origin? 58.1% 25.6% 13.1% 3.2% --
17. Have you observed attorneys Iabeling litigants by their 368 316 240 55 143
racial or othnic origin? 37.6% 32.3% 24.5% 5.6% -
18. Have you obsorved court personnel labeling litigants by 491 248- 161 38 184
their racial or ethnic origin? 52.3% 264% 172% 4.1% --
19. Have you observed any instances or cases involving the 517 227 149 49 180
bissed treatmont of minorities in the state couris? 549% 24.1% 158% 52% --

J. Ropresontation of Minority Court Officials and Personnol
Not No

Basod on your opinjon:

1. Are minoritics adoquatoly ropresentod among the
judiciary at the following levels?

Supreme Court 381 482 229 30
34.9% 44.1% 21.0%  --

Court of Appeals 204 563 325 30
18.7% 51.6% 29.8% --

Superior Court 431 493 170 28
394% 451% 155% .-

District Court 240 515 336 3
220% 472% 308% --

Municipal Court 33s 399 355 33
30.8% 36.6% 32.6% --

2. Are minoritios adequately represented among:

County Clerks 248 389 452 33
22.8% 357% 41.5% -

Court Administrators 183 420 486 33
16.8% 38.6% 44.6% --

Bailiffs 340 402 346 34
313% 369% 318% --

Court Clorks 357 375 355 35
328% 34.5% 32.7% --

Support Staff 427 288 374 33
392% 264% 343% --

3. Are minoritios adequatoly ropresentod among:

Public Defenders 375 315 401 31

344% 289% 368% --

Prosecutors 247 468 377 30

22,6% 429% 345% --

Private Attorneys 273 582 134 28
254% 532% 21.4%. --

4. Are minoritiss provided advancesent cpportunities in 251 142 687 42
the courts? 132% 131%  63.6% --




K. Court Experience.

1. During the past five years,how
often did you appear in court?

Weskly

Monthly

Yearly -

1-3 Times a Yoar

4-7 Timoes 2 Year

8-11 Times a Year
Never

No Responss

2. Do minorities have the same access to mentor
relationships as non-minority attorneys?

L. Demographic Information.

HNumber

Yo Do

176 263

16,7% 25.0%

606
268
24
28
54
98
13
26

Not
Sure

615

58.3%

To help us interpret the information gathored on this form, please answer the following demographic questions.

1. What is your gender?

2. What is your age?

3. What is your racial/ethnic
background?

4. What year were you admitted
to the Washington bar?

5. What is your primary county
of practice?

Femalo
Male
No Responss

30 Years or less
31-35 Years
36-40 Years
4]1-45 Yeuars
46-50 Yoars
51-55 Yoars
56-60 Years
61-65 Years
66 or more years
No Responso

Asian or Pacific Islander
Black/ African-~ American
Caucasian/ White
Hispanic or Latino
Native American

Other

No Rosponss

Bofore 1941
1545-1950
1951-1960
1961-1970
1971 -1980
1981+

Adnms
Asotin
Benton
Cholan
Clallam
Clark
Cojumbis
Cowlitz
Douglas
Ferry
Franklin
Garfisld
Grant
Grays Harbor
Island
Jofforson
King
Kitsap
Kittitas
Klickitat
Lewis
Lincoln

229

umber

281
828
13

103
261
317
213
102
40
34
21
18
13

73
T0
886
32
10
30
21

31
11
43
100
463
474

Ec|cent

25.3%
74.7%

9.3%
23.5%
28.6%
19.2%

9.2%

3.6%

3.1%

1.9%

1.6%

6.6%
6.4%
80.5%
2.9%
0.9%
2.7%

2.8%
1.0%
38%
8.9%
41.3%
42.2%

0.1%
0.0%
1.4%
0.9%
0.3%
2.5%
0.0%
1.1%
0.2%
0.3%
0.6%
0.0% -
1.1%
1.1%
0.5%
02%
52.9%
2.3%
02%
0.1%
0.6%
0.1%




Humber ercent

Mason 4 0.4%
Okanogan 7 0.6%
Pacific 2 0.2%
Pend Oreills 1 0.1%
Pisrco 99 9.2%
San Juan 0 0.0%
Skagit 12 1.1%
Skamania 1 0.1%
Snohomish 53 4.9%
Spokano 7 6.8%
Stavens 5 0.5%
‘Thurston : a7 3.4%
Wahkiakum 1 0.1%
Walla Walla 4 0.4%
Whatcom 16 1.5%
Whitman 8 0.7%
Yakima 41 38%
No Response 42 -
6. What is your primary arom of Real Property Law 53 4.8%
practica? Labor Law 19 1.7%
Criminal Law 374 33.3%
Family Law 54 49%
General Practice 102 9.2%
Probate Law 4 0.4%
Juvenile Law 5 0.5%
Taxation Law 5 0.5%
Business Law 12 1.1%
Civil Litigation 352 31.8%
Corporate Law 10 0.9%
Government/ Admin. Law 51 4.6%
Other 66 6.0%
No Rosponse 15 --
7. What is your primary type of Sols Practico - 134 12.2%
practice? Sole Practico w/Associates 42 3.8%
Solo Practico Sharing Space 39 3.5%
City/State/County Government 176 16.0%
Federal Service 9 08%
Judge 2 0.2%
Commissioner - -- i
Magisirate -- --
Administrative Law Judgs 1 0.1%
Hearings Examiner H 0.1%
Partner (2-15 partners) 250 26.3%
Partnsr (16-50 partners) 56 5.1%
Partner (514 partners) 19 1.7%
Associete (2-15 partnors) 90 82%
Associate (16-50 pariners) 36 3.3%
Associate (514 partners) 16 1.5%
Law Professor 2 0.2%
Corporate Counsel 18 1.6%
Public Defender 105 9.5%
Leogal Services/Lagal Aid 32 2.9%
Other 34 3.1%
No Responss 20 --
8. Do you belong to any of the Washington Statoe Trial Lawyers 474 42.2%
following attorney associations?® Association
Washington Dofonder Association 167 14.9%
Washington Defonse Lawyers 287 25.6%
Associztion
A Minority Bar Association 99 8.8%
Washington Association of 148 13.2%
Prosecuting Attornoys
Other 275 24.5%

3 Porcontages for each item indicate memborship of respondants in that association. A respondent may also be a
member of another attorney association.
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APPENDIX E 1
JUDGES’ SURVEY RESPONSES

Never = (% of the time.

Seldom = 1 to 10% of the time.
Sometimes = 11 to 50% of the time.
Often = Over 50% of the time.

No Response = Not applicable, no direct experience, no basis for opinion; missing
' answers; Or no response.

Some- No o
Ofteny limes Seoldom Never Response
A. Interaction with Minoritics.

1. In your professional capacity, how often have you worked
directly with:

a. Minority judges, commissioners, or magistratos 37 47 112 69 10
140% 17.7% 423% 26.0%  --
b. Minority lawyers 45 110 103 12 5
16.7% 40.7% 38.1% 4.4% -
¢. Minority court personnel 68 59 111 32 3
252% 21.9% 41.1% 11.9% --
d. Minority litigants 111 103 50 4 7
41.4% 384% 18.7% 1.5% --
c. Minority witnosses 86 107 66 6 10

32.5% 40.4% 249% 23% we

B. Courtroom Interaction during the last five yoars

1. Have you bbsorved court permonnol being loss respectful  -- 2 14 186 73
of courteous to minority judgss than they are to non- -~ 1.0% 6.9% 52.1% .-
minority judges?

£ 2. Have you observed court personne] being less respectful - 4 20 239 12
i or courtecus to minority attornoys than they are to nop- -~ 1.5% 7.6% 90.9% -

mincrity atterneys?

3. Havo you observed court personnel being less respectful 3 11 57 199 5
or courteous 1o minority litigants than they are to non- L1% 4.1% 21.1%  73.7% -
minority litigants?

4. Have you observed court personncl being less raspectful  -- 8 45 209 13
of courtecus to minority witnesses than they are to non-  «- 3.1% 172% 793%  --
minority witnessas?

5. Have you observed criminal defenss altcrnoys being leas  -- 8 48 192 27
respoctful or courteous in cross- examining minority -- 2% 19.4% 77.4% --

witncsacs than thoy are to non-minority witnesses?

1

Survey respondents were provided the following instructions:

Based upon your court expetionce in Washington Stato during tho Iast five yoars, doos the treatment of racial/ethnic
minorities vary from that of non~minorities? For the purposs of this survey, racial/ethai: minority is dofinsd as one
identified as: Asian or Pacific Islander; Black/African- American; Hispanic or Latino; or Native American. In addition,
differences in the treatment of minorities versus non-minoritiss is assumoed to bo attributable to the minority status.
For each item below, ploass circlo tho nnmber which is closest to your anzwar usting the fullowing acalo:

1 - Never (0%)

2 = Seldom (1 to 10% of the time)

3 - Somstimes (11 to 50% of the times)
4 - Often (Over 50% of the time)
N/A - Not applicabls, no direct experioncs,

no basis for opinion.

If you have commsnts on ths treatment of minorities in tho state courts, please write thom on separate pages and
attach them to the questionnaire.

2

Non-responsss are not included in the calculation of percentages.
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No
Dften iimes Seldom Never Response

6. Have you observed criminal dofense attormeys being less  -- 9 50 189 27
rospectful or courteous in cross-examining minority -~ 3.6% 20.2% 762%  --
litigants than they are to non-minority litigants?

7. Have you obsarved criminal defonse attorneys being less -« 10 40 198 27
respectful or courteous in cross-oxamining mioority -- 4.0% 16.1% T79.8% --

victims than thoy are to non-minority victims?

B. Have you observed prosocutors being less respectful or 1 10 - 55 186 23
courleotss in cross-examining minority witesses than they  0.4% 4.0% 2i.8% T738% --
are to non-minority witnossss?

5. Have you observed prosccutors boxng Isss respectful or -- 10 61 183 21
COurtsous in cross-examining minority litigants than they -- 3.9% 24.0% T2.0%  --
aro to non-minority litigants?

10. Have you observed prosecutors being less respectful or  -- 5 38 206 26
courteous in cross-examining minority victims than they -« 2.0% 153% 82.7% --

are to non-minority victims?

11. In eivil cases, have you observed counsel for oithor party 1 4 42 185 43
being less respectful or courtecus in cross-examining 0.4% 1.7% 12.1%  79.7%  --
minority litigants than they are to non-minority litigants?

12. In civil cases, have you obsarved counsel for ocithor party 1 4 59 162 49
boing less respsctful or courteous in cross-examining 0.4% 1.8% 26.1% © L.1% --
minority witnetses than they ars to non-minority
witnesses?

13. Have you observed pon-minority attorpeys being loss 1 5 34 211 24
respectful or courteous to minority attormeys than they 0.4% 2.0% 13.5% 84.1% --
are to non-minority zttornoys?

14, Havs you observed non-minority attornoys objocting mors - 5 28 211 3
often 1o presentations of minority attoroeys than thoy do -~ 2.0% 11.5% 86.5%  --
to those of non-minority attorneys?

15. Have you observed judges paying less =sttemtion to 1 2 13 220 39
statements of minority sttorneys than they do to those  0.4% 0.8% 55% 93.2% --
of non-minority attornsys?

16. Have you observed judgss addressing minority attorneys -- 1 15 217 42
less formally than they do non-minority attorneys during ~- 0.4% 6.4% 93.1% -~
logai proceadings?

17. Have you cbserved judges interrupting the prosontations -- 2 9 222 42
of minority attornoys more than they do those of non- -- 0.9% 3.9% 95.3% --
minority attorneys?

18. Have you observed judges making comments about the -- 1 11 220 43
porsonal appoarance of minority litigants more than that  -- 0.4% 4.7% 948% --

of non-minority litigants?
Accexvibility to Legal Counsol and the Courts.

Based on your percoptions:

1. Do minorities distrust the courts moro than non- 39 117 46 21 52
minorities? 17.5% 525% 20.6% 9.4% -
2. Do mincrities utilizs the courts less than non-minoritiss 14 66 67 30 98
bocause they distrust the legal system? 7.9% 37.3% 379% 16.9% --
3. Do minoritios utilizo the courts less than non-minorities 35 87 39 2 87

because thoy cannot afford costs associated with trials? 18.6% 46.3% 20.7% 144% --
4. Do more minority dofondants than non-minority 11 74 81 42 67
dofondants foel that they will not be adequately 35.3% 3s.6% 33.9% _ 202% -
represonted by court appeinted attornoys?
Basod on your courtroom sxpericnce:
5. Have you observed court sappointed attorneys advising 4 7 43 179 42

minority defondants more than non-minority defendents 1.7% 3.0% 18.5% 76.8% --
to plead guilty?
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Some- No

Often  iimes Seldom Never Respopse

6. Have you ohserved court appointed attornoys explaining 3 1 a0 185 46
court procoodings less adequately to minority defondants 1.3% 48% 13.1% B0.8% -
than they do to non-minority defsndants?

7. Have you obsarved judges donying logal righta to minority 1 4 12 209 49
defondants who are not citizens? 0.4% 1.8% 53% 92.5% .-
8. Heve you observed attorneys inadequatoly representing 3 i5 28 190 39
minority defendants who are not citizons? 1.3% 6.4% 11.9% B80.5% --

D. Disparato Trestment of Minorities: Criminal Cases,
Based on- your courtroom observations:
1. Are minority dofondanis jess likely to bo relozacd on their 7 35 56 139 38

own recognizanco than non-minorities charged with the  3.0% 14.8% 23.6% 58.6% --
same crime and all other factors being equal?

2. Do non-minority dofendants avoid trial by pleading guilty 3 25 61 118 68
to a lesser charge more than minority defendants? 1.4% 12,1% 29.5% 57.0% --

3. Do non-minority defondants receive the first-time offender 6 15 32 113 109
waiver more than minority defendants? 3.6% 2.0% 19.3% 68.1% --

4. Do non-minority defendants receive the special sesxual 5 12 25 34 145
offender mcmtoncing alterpative more than minority 3.8% 9.2% 22.3% 64.6% --
dofondants?

5. Are bail amounts higher for minority defendants than for 2 11 42 170 50

non-minority defendants charged with the same crimo and  0.9% 4.9% 18.7% 75.6% --
all other factors being equal?

6. Are minority defendants more likoly to recoive longer jail 5 19 43 174 34
sentonces than non-minorities convicted of the same crime  2.1% 7.9% 17.8% 72.2% --
and all other factors bsing equal?

7. Do non-BEnglish spoaking deofondants understand the 92 71 29 9 74
impact of & guilty vordict on their preseat and future 458% 35.3% 14.4% 4.5% --
immigration status?

8. Does counsel tend to recommond dispoxitional alternatives 8 29 58 116 64
(s.8., drug treatment programs, supervisad home release) 3.8% 13.7% 27.5% 55.0%  --
for non-minority defendants more than for minority .
defendants?

9. Is thers a groater disparity in tho result of criminal 3 21 64 135 52
presscution whon the victim is a minority rather than a 1.3% 2.4% 28.7% 60.5% --
non-minority and all other factors boing equal?

Based on your parcoptions:

10. Do minority dofendants sec thomseclves disadvantegod 52 108 40 17 58
moro than non-minority defandants? 24.0% 49.8% 18.4% 7.3% -
11. Do minority defsndants foar that they will be found guilty 37 95 41 17 85
mors than non-minority defondants? 19.5% 50.0% 21.6% 8.9% -

E. Disparsto Troatmont of Minorities: Civil Cams,
Bascd on your courtroom experisnce:

1. Have you observed juries awarding Jower comnpensation to 2 11 21 105 136
minortity plaintiffs than to non-minority plaintiffis for 1.4% 7.9% 15.1% 75.5% .-
similar casas?

2. Have you observed attornoys recommending smaller 2 6 16 104 147
mottioment smonnts in personal injury cases for minority 1.6% 4.7% 12.5% 81.3% --
plaintiffs than for non-minority plaintiffs? -

3. Have you observed minority litigants secking recourse -- 1 9 a3 182
through arbitration more than non-minority litigants? - 1.1% 9.7% 89.2% --

4. Have you observed non-minority litigants setiling out of 1 7 21 91 155
court more than minority litigants? 0.3% 5.3% 17.5% '~ 758% --
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Some- No

Often times Seldom Never Response

5. Have you observed judges ruling in favor of agricultural 1 4 9 83 178
employers more than agricultural workers? 1.0% 4.1% 9.3% 85.6% -~

6. Have you obsorved minority parties in domestic relations - 2 20 139 114
cases being treatod loss advantagoously than non-minority - 12% 12.4% 863% --
parties?

Based on your perceptiont

7. Do minority litigants see themsslves as disadvantaged in 13 71 45 23 123
civil mattors more than non-minority litigants? 8.6% 46.7% 29.6% 15.1% --

F. Interaction with Tribal Courts.

1. Have you observed cases where a stats judgs did not 2 2 7 107 157
accord full faith and credit to the decisions rendered by 1.7% 1.7% 59% 90.7% --
a tribal court, when they were applicable?

2. In cases whore there are conflicting jurisdictional i=ssues, 42 35 34 12 152
do attorneys conduct adequate ressarch in the area of 34.1% 28.5% 27.6% 9.8% --
Native American law?

3. Do state courts lack sufficient understanding of tribal 36 78 26 17 118
soversignty and tribal court jurisdiction? 229% 49.7% 16.6% 108% --

4. In child custody cases, have you observed casss whers the 2 4 22 87 160
state court has pro-empted the tribal court's decision? 1.7% 35% 19.1% 75.7% --

G. Interproters.

1. Are qualified interpreters avsiiable for pon-English 152 55 27 5 36
speaking witnossesflitigants at all lovels of logal 63.6% 23.0% 11.3% 2.1% .
proceedings?

2. Have you heard complaints about interpreters not 12 55 73 112 23

accurately represcnting the ideas communicated by non- 4.8% 21.8% 29.0% 44.4% .-
English speaking litigants or witnesses?

3. Are qualified interpreters available for tho hearing 108 52 35 - 16 64
tmpaired at all levels of lagal proceadings? 512% 24.6% 16.6% 7.6% --

H. Minoritics and the Jury.

Basod on your courttoom observations:

1. Are minorities adequately represented in the jury pools? 79 51 80 20 45
343% 222% 348% 8.7% --
2. Are minoritiss adequately ropresented on jury panels? 7] 61 81 17 44
312%  264% 351I%  7.4% -~
3. Do prosecutors systematically use pormptory chaflenges 7 a2 72 108 56
to sliminate minorities from juries? ax 14.6% 329% 49.3% -
4. Do criminal defonse attorooys systematically use 3 24 85 105 58
paresnptory challenges 10 eliminats minorities from jurica? 1.4% 11.1%  392% 484% --
5. Do phuintiffs' attornoys systematically uss peremptory 3 17 7 89 94
challonges 1o eliminate minorities from juries? 1.7% 9.4% 398% 492% --

6. Do dofonmo attorncys in civil matters systematically use 5 3 56 81 102

peromptory challenges to eliminate minorities from juriea? 2.9% 17.9% 32.4% 468% --
7. Do you think that minority Ltigants feel that they will 36 a5 49 21 83

not bo judged by a jury of their pors more than non- 18.8% 44.8% 2558 109% --
minority litiganta?

8. Do you think that jurors givo less credibility to mmonty 6 44 92 " 66 67
wictims than to non-minority victims? 29% 21.2% 44.2% 31.7%  --
9. Do you think that juroms give loss crodibility to minority 4 24 61 76 110

oxpost witnommes than to non-minority oxpert witnesses? 2.4%- 14.5% 37.0% 46.1% --
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Some-~

No
Often times Seldom Nuver Response

L Cultural Awaroncss and Sansitivity of Court Officials

1. Have you observed judges making jokes or dameaning 1 25 81 151 17
remarks about minorities in the court or in their 0.4% 9.7% 31.4% 58.5%  --
chambers?

2. Have you cbserved cases where judges wore lacking cross- 9 74 93 69 30
cultural undsratanding? 7% 30.2% 38.0% 28.2% --

3. Have you obssrved attorneys making jokes or demeaning 7 58 i15 83 12
remarks about minorities? 2.7% 22.1%  43.7%  31.6%  --

4. Have you chserved camsss whero atternoys were lacking 6 98 38 .56 27
croas-cultural undorstanding? 2.4% 39.5% 35.5% 22.6% --

5. Havo you obssrved court personnol making jokes or 5 28 94 136 12
demeaming romarks sbout minorities? 1.9% 10.6% 35.7% S51.7% --

6. Have you observed casos where court employees were 9 61 108 74 23
lacking cross—cultural understanding? 3.6% 242% 429% 29.4%  --

7. Have you observed judges failing to communicate 9 59 33 83 36
offoctivoly with minoritiss from different races, othnic 3.8% 24.7% 368% 347%  --

groups or cuitures?

67 108 68 25
3% 268% 432% 272% -

8. Have you observed sttorneys failing to communicate
effoctively with minorities from. diffsrent races, ethnic
groups or cultures?

[t |

9. Have you observed other court employees failing to 8 . 60 104 7 26
communicate offectively with minorities from different 3.2% 241% 41.8% 30.9% --
races, othnic groups or cultures?

10. Do you think that judges’ porcoptions about new 5 42 81 79 68

- fmmigrants impact their perceptions about mincrities in  2.4% 20.3% 3%.1% 38.2% --

goneral?

11. Do you think that attorneys’ percoptions nbom new 3 42 86 K 73
bnmigrants impact their perceptions about minorities in  1.5% 208% 42.6% 351% --
generzal?

12. Po you think court employeces’ perceptions sbout now 6 41 83 74 mn
immigrants impact their perceptions about minorities in  2.9% 20.1% 40.7% 363%  --
general? :

1. Roprescntation of Minority Court Officials and Personncl.
Basd on your opinion:
No
Yoz Ho  Not Sure Response

1. Are minorities adaquatsly represented among the judiciary
at the following lovels?

Supreme Court 122 73 64 16
47.1% 282% 24.7% --

Court of Appeals 50 121 89 i5
19.2% 46.5% 342% --

Superior Court 105 90 64 16
40.5% 34.7% 24.7% .-

District Court 71 102 37 I5
27.3% 3952% 33.5% .-

Municipal Court 86 73 102 14
33.0% 28.0% 3%9.% --

2. Are minorities adequately repressntod among:

County Clorks 2 81 127 15
20,0% 312%  48.8% “e

Court Administrators 43 92 128 15
16.5% 35.4% 48.1% -~
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Yeos No Not Sure Response

Bailiffs 75 " 114 15
28.8% 27.3% 43.8% .-

Court Clerks 79 15 106 15
304% 288% 40.8% --

Support Staff 89 66 103 17
34.5% 25.6% 399%  --

3. Are minoritiss adequately represeated among:

Public Defenders 114 65 80 16

44.0% 25.1% 30.9% --

Prosecutors ' 82 96 80 17

31.8% 37.2% 31.0% --

Private Attornoys 97 82 80 16

37.5% 31.7% 30.9% .-

4. Are minorities provided advancement opportunities in the 123 19 104 29
courts? 50.0% 7.7% 42.3% --

K. Pemographic Information.
To heip us interpret the information gathered on this form, please answer the following demographic questions.

Number  Bercent

1. What is your gender? Femals . 42 15.6%
Male 227 84.4%
No Response 6 -
Z. What is your age? 30 years or less ) -- --
31-35 Yoars 8 3.0%
36-40 Years 33 123%
4145 Yenrs 54 20.1% .
46-50. Yoars 41 153% i
51-55 Years 34 12.7%
56-60 Years 46 17.2%
61-65 Yoars 34 127%
66 or moro years 18 6.7%
No Response 1 ..
3. What is your racial/ethnic Asiap or Pacific Islander 4 1.5%
background? Black/ African- American 5 1.9%
Caucasian/White 250 92.9%
Hispanic or Latino 2 0.7%
Native Amorican -- --
Other 8 3.0%
No Response 6 --
4. What is your current court lovel? Suproms Cournt 6 2.2% G
Court of Appeals 17 63%
Superior Court 136 20.7%
District Court 51 19.0%
Municipat Court 3s 13.1%
Distriet/Municipal Court 23 8.6%
No Response . 7 --
5. What is your judicial position? Judge 219 B2.6%
Commissioner 42 15.8%
Magistrate 4 1.5%
No Responss 10 -
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B.

APPENDIX ¥ 1
COURT PERSONNEL SURVEY RESPONSES

Never = (% of the time.
Seldom = 1 to 10% of the time,
Sometimes = 11 to 50% of the time.
Often = Over 50% of the time,

No Response
missing answers; OT NO rESpoOnse.

Not applicable, no direct experience, no basis for opinion;

Some- No 2
Often limes Secldom Never Response

Intoraction with Minorities.

1. In your professional capacity, how often have you
worked directly with:

a. Minority judges, commissionsrs, or magistratos 52 58 118
9.1% 10.1% 20.6%

b. Minority lawyers 61 175 282
10.2% 292% 47.1%

c. Minerity court personnsl 149 136 150
24.5% 22.4% 31.3%

d. Minority litigants 221 209 110
37.8% 358% 18.8%

©. Minority witnessos 147 207 158
26.2% 368% 28.1%

Courtroom Interaction during the last five yoars,

1. Have you observed court personmel boing less respectful 3 12 15
or courteous to minority judges than they are to non- 0.9% 3.5% 4.4%
minority judges?

2. Have you observed court personne! being less respectful 2 15 42
Or courteous to minority attorneys than thoy are to 0.4% 2.8% 7.7%
non-minority attorneys?

3. Have you observod court personnol being less respectful 14 39 82
or courteous to mipority litigants than thoy are to non- 2.5% 6.8% 14.4%
minority litiganis?

4

4. Have you obssrved court permsonnel being less respectful 63
oI courtecus to minority witnesses than they are to 1.6% 51% 11.5%
non-minority witnessas?

Survey respondents were provided the following instructions:

346
60.3%

81
13.5%

133
21.9%
7.5%

50
8.9%

313
91.3%

485
89.2%

435
76.3%

. 447

81.7%

301

Basod upon your coutt experience in Wathington State during the last five yoars, does the trestmsnt of racial/ethnic
minoritios vary from that of non-mineritica? For the purposs of this survey, racialfethnic nmnority is defined as one
identifiod ns: Asian or Pacific Istander; Black/African-American; Hispanic or Latino; or Native American. In addition,
differences in the treatment of minoritiss versus non-minoritiss is assumed to bo attributable to the minority status.
For ocach itom below, ploass citcle the number which i8 closcst to your answer using the following scale:

1 - Nover {0%)

2 - Saldom {1 to 10% of the tims)

3 = Sometimes (11 to 50% of the time)
4 - Ofton (Over 50% of the timo)
N/A = Not applicabls, no direct experience,

no basis for opinion.

If you have comments on the treatment of minorities in tho state courts, pleass write them on separate pages and
atiach them to the gquestionnaire.

2

Non-responses are not included in the ealculation of percentages.




i0.

11.

12.

13.

14.

15.

16.

17

18.

Have you observed criminal dofonsio attorneys being less
respectful or courteous in cross-exemining minority
witnasses than they are to non-minority witnessss?

Have you obssrved criminal defonso attornoys being less
respectful or courteous in cross-oxamining minority
litigants than they are to non-minority litigants?

Have you observed criminal defonso attornoys being less
respectful or courteous in cross-examining minority
victims than they are to non-minority victims?

Have you observed prosecutors being less respectful or
courteous in cross-oxamining minority witpesaes than
they arc to non-minority witnesses?

Have you observed prosocutors being loss respectful or
courteous in cross-examining minority litigants than
thoy are to non-minority litigants?

Have you observed prosecutors being less respectful or
courteous in cross-oxamining minority victims than
they are to non-minority victims?

In civil cases, have you observed counsol for either
party boing loss respectful or courtecus in cross-
examining minority litigants than they am to non-
minority litigants?

In civil cases, have you observed counsel for either
party being loss respectful or courteous in cross-
examining minofity witncsses than they are to non-
minority witnessoes?

Have you obssrved non-minority sttornoys being less
respectful or courteous to minogity attorneys than they
are 1o non-minority attorneys?

Have you observed non-minority attorneys objecting
more often to presentations of minority attorneys than
they do to those of non-minority attornoys?

Hzve you obssrved judges paying less attention to
statements of minority attornoys than they do to thoso
of non-minority attorneys?

Have you observed judges addressing minocity stiorpoys
loss formnlly than they do non-minority attormeys
during legal proceedings?

Have you observed judges interrupting the
presontations of minority attornoys more than thoy do
those of non-minority attorneys?

Have you observed judges meking comments about the
personel appearance of minority litigants more than
that of non-minority litigants?

Accessibility to Logal Counsel and 1tho Courta

Based on your porcoptions:

1.

4,

Do minoritios distxust the courts more than non-
minoritias?

Do minoritios utifizo the courts loxs than non-minoritiss
bocauss they distrust the legal system?

Do minorities atilizs the courts less than non-minorities
becausc they cannot afford costs associated with trials?

Do more minority dofendants than noa-minority

defondants foel that thay will not bo adequately
represented by court appointed attorneys?
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10
2.1%

12
2.5%

12%

18.7%

43
10.0%

98
2.1%

13.4%

Some-
limes

20
4.1%

18
3.8%

29 -
6.1%

28
58%

26
5.5%

28
58%

21
4.9%

1s
3.6%

15
3.0%

2.0%

14
2.9%

1
23%

10
1.9%

216
43.4%

128
29.8%

113
25.5%

156
359%

68
14.3%

63
132%

70
14.5%

65
13.6%

51
10.6%

58
13.4%

63
153%

57
11.3%

10.7%

33
6.7%

34
71%

41
79%

119
23.9%

142
33.0%

123
27.8%

130
30.0%

434
90.0%

462
88.8%

14.1%

117
272%

109
24.6%

90
20.7%




Some-~ No

Bassd on your courtroom oxperience:

5. Have you obsarved court appointed attorneys advising 20 33 60 333 198
minority defondants more than non-minority defendants  4.5% 7.4% 13.5% . 74.7% -~
to plead guilty?

6. Have you observed court appointed attorneys oxplaining 14 41 438 363 178
court proceodings less adequately to minority 31.0% 8.8% 10.3% 77.9% -~
defendants than they do to non-minority defendants? ’

7. Have you observed judges denying legal rights to 5 15 9 447 168
minotity defendants who are not citizons? 1.1% 3.2% 1.9% 93.9% --

8. Have you obsorved attorneys inadequatoly mopresenting 9 17 42 382 194
minority defendants who are not citizens? 2.0% 38% 9.3% 84.9% -~

D. Disparale Treatmont of Minorities: Criminal Cases.

Basod on your eourtroom observations:

1. Are minority defendants less likely to be moleased on 25 47 90 298 184
their own rocognizance than non-minorities charged 5.4% 102% 19.6% 648% --
with the samo crime and all other factors being equal?

2. Do non-minority defendants avoid trial by pleading 21 61 120 196 246
guilty to a lesser charge more than minority 53% 153% 30.2% 492% -
defandants?

3. Do non-minority defsndants receive the first-time 12 26 62 261 283
offonder waiver more than minority defondams? 33% 72% 172% T72.3% --

£ .

4. Do non-minority defandants recoive the special soxual 14 14 33 213 370
offonder socntancing slternative more than minority 51% 5.1% 120% 71.1% --
dofendants?

. 5. Are bail amounts higher for minority defendants than 13 21 63 333 214

—_ for non-minority defendants charged with the same 3.0% 49% 147% 17.4% --

crime and all other factors being equai?

6. Are minority defendants more likely to receive Jonger 14 38 65 339 187
jail ssntences than non-minorities convicted of the same  3.1% 83% 144% 742% --
erims and all other factors being oqual?

7. Do non-English speaking defendants understand the 151 101 62 34 296
impact of a gnilty verdict on their present and future: 434% 290% 17.83% 9.8% --
immigration status?

8. Does counsel tend to recommend dispositional 25 53 85 251 230
altornatives (o.g., drug treatmont programs, supervised 6.0% 12.8% 20.5% 60.6% --
home release) for non-minority defondants more than
for minority dofondents?

9. Is there a greater disparity in the rosult of criminal - 19 36 75 289 225
presecution when the victim is a minority rather than a  4.5% 8.6% 17.9% 69.0% --
non-minority and all other factors being equal?

Basod on your perceptions:

10. Do minority defondants see thomselves disadvantaged 121 187 99 66 171
more than non-minority defendants? 25.6% 35.5% 209% 14.0% --

11. Do minority defendants foar that they will be found 103 176 91 7 203
guilty more than pon-minority defondants? 234% 399% 20.6% 161% --

B. Dispmt.n'rtutmam'oflﬁnmiﬁu: Civil Camox,

Bansod on your couftroom expesioncs:

1. Havo you obsorved jurics awarding lower compensation 9 11 40 207 Tt
to minority plaintiffs then 1o non-minority- plaintiffs for 3.4% 4.1% 150% TI.3% .-
similar cases?

2. Have you obsorved attornoys rocommonding smaller s 6 29 205 395

sottiesnent amounts in personal injury cases for 20% ° 2.4% 11.6% 839% --
minority plaintiffs than for pon-minocrity plaintiffs? .

239




3. Have you observed minority litigants seeking recourse
through arbitration more than non-minority litigants?

4. Have you observed non-minority litiganis settling out
of court more than minority litigants?

5. Havo you cbserved judges ruling in favor of agricultural
employers more than agricultural workers?

6. Have you observed minority parties in domestic

relations cases being treated lass advantageousxly than
non-minority parties?

Basod on your perceptions:

7. Do minority litigants ses themselves as disadvantaged
in civil matters moro than non-minority litigants?

F. Intoraction with Tribal Courts.

1. Have you observed cases whore a state judge did not
accord full faith and credit to tho decisions rendered by
a tribal court, when they were applicable?

2. In cases where thore are conflicting jurisdictional issues,
do attorneys conduct adequate research in tho area of
Native American law?

3. Do siate courts lack sufficient understanding of tribal
soveroignty and tribal court jurisdiction?

4. In child custody cases, have you observed cases where
the state court has pro-empted the tribal court’s
decision?

G. Intorproters.

1. Are qualified interproters available for non-English
speaking witnozses/litigants at all lavels of logal
proceadings?

2. Have you heard complaints about interpreters not
accurately ropresenting the ideas communicated by
non-English speaking litigants or witnosses?

3. Aro qualifisd interproters available for the hearing
impaired at all levels of Isgal proceedings?

H. Mincritios and the Jury.

Bassd on your courtroom obasrvations:

I. Are minorities edequately repressnted in the jury pools?

2. Are minorities adequately represented on jury panols?

3. Do prosecutors systematically use peremptory challenges
to oliminate minorities from juries?

4. Do crimical defonso attornoys systematically use
povemptory challonges to eliminate minoritiss from
juries?

5. Do plaintiffy’ attornoeys systematically use poremptory
challenges to oliminate minoritiss from juries?

6. Do dofonmo attornoys in civil matters systematically use
poromptory chaliengea 1o eliminate minorities from
juries?
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Ofton times Seldom Never Respopse

2
1.0%

2.6%

3.2%

2.1%

49
14.2%

52
46.0%

17.1%

2.1%

406

15.2%

24
4.5%

264
61.5%

145
34.6%

141
32.9%

13
3.5%

22%

20%

1.3%

Somo-

5
2.6%

24
10.4%
4.2%

15
4.5%

121
352%

17
15.0%

36
27.9%

8.0%

82
15.2%

69
12.9%

80
18.6%

96
229%

100
23.4%

39
10.5%

31
8.5%
33
9.6%

31
10.4%

32
16.8%

41
17.8%

15
7.9%

k)|
9.3%

82
23.8%

20
17.7%

24
18.6%

18
16.1%

37
6.9%

85
159%

51
11.9%

136
32.5%

145
339%
24.9%
104
28.5%
94
273%

81
27.1%

152
79.6%

159
69.1%

160
84.7%

282
84.2%

92
26.7%

121
89.0%

24

21.2%

47
36.4%

B2
73.2%

15

2.3%

356
66.7%

34
7.9%

42

10.0%

42
9.8%

26
6L.1%
60.3%
210
61.0%

183
612%

No




Some-
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Based on your perceptions:

7. Do you think that minority litigants feel that they will 86 163 %0 67 238
not be judged by a jury of thoir pecrs more than non- 212% 40.1% 22.2% 16.5%  --
minority litigants?

8. Do you think that jurors give loas crodibility to 35 85 147 71 206
minority victima than to non-minority victims? 8.0% 19.4% 33.6% 39.0% --

9. Do you think that jurors give laas credibility to 24 55 i25 219 221
minority expert witnossea than 1o non-minority expert 5.7% 13.0% 29.6% S1.8% --
witnossss?

L Cultural Awaroness and Sensitivity of Court Officiala

1. Have you obssrved judges making jokes or demeaning i4 52 Bl 435 62
romarks about minorities in the court or in their 2.4% 8.9% 13.9% 747% -~
chambors?

2. Have you observed cases where judges were lacking 1 83 11 323 94
cross-cultural undorstanding? 6.0% 15.1% 202% 58.7% --

3. Hawve you observed atiornoys making jokes or 17 84 153 328 62

remarks about minorities? 2.9% 144% 263% 564% -~

4. Have you observed cases where attornsys were iacking 33 119 129 265 98
cross-cultural undarstanding? 6.0% 21.8% 23.6% 48.5% --

5. Have you obsorved court personnel making jokes or 27 89 185 298 45
domeaning remarks about minorities? 4.5% 149% 309% 49.7% --

6. Have you observed cases where court employees were 47 116 167 233 81
lacking cross-cultural undorstanding? 8.3% 20.6% 29.7% 41.4% -~

7. Have you observed judgss failing to commmumnicato 27 82 163 288 84

offoctively with minorities from different races, ethnic 48% 14.6% 29.1% S514% --
groups or cultures?

8. Have you observed sttorneys failing to communicate 23 99 134 243 95
effectively with minoritiss from different races, sthpic 42% 18.0% 33.5% 443% --
groups or cuitures?

9. Have you observed other court employees failing to 31 119 193 232 69
communicato affectively with mincrities from different 54% 20.7% 33.6% 40.3% --
races, othnic groups or cultures?

10. Do you think that judges' percoptions about pew 19 54 i20 237 214
tmmigrants impact their percoptions about minorities in = 4.4% 12.6% 27.9% 55.1% --
goneral?

11. Do you think that attorneys’ perceptions about pow 18 69 131 203 223
tmmigrants impact their perceptions sbout minorities in  4.3% 164% 31.1% 482% --
gonoral?

12. Do you think court employees' perceptions aboat now 23 o0 145 209 177
tmmmigrants impact their perceptions about minorities in = 4.9% 19.3% 31.0% 448% --
goneral?

J. Roprosontation of Minority Court Officiais and Permonnel
No

Basod on your opinion:

1. Are minorities adoquatoly reprosontod among the
judiciary at the following lovels?

Supreme Court 105 132 359 38
173%  21.8% 609% --

Court of Appeals 76 133 395 40
12.6% 22.0% 654% --

Superior Court 168 117 263 36
27.6% 29.1% 43.3% --

District Court 158 184 r} 3k
258% 30.0% 442% --
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Municipal Court

2. Are minorities adoquatoly ropresontad among:

County Clerks

Court Administrators

Bailiffs

Court Clerks

Support Staff

3. Are minoritiss adoquately repressnted among:

Pubtlic Dofonders

Prosecutors

Private Attorneys

4. Are mincrities provided sdvancemont opportunitica in

the couris?

E. Demographic Information.

Some-~
limes

153
24.9%

165
26.8%

121
19.6%

164
26.8%

236
38.1%

233
37.8%

210
33.8%

178
28.7%

209
338%

245
41.0%

No
Scldom Never Response

143
23.3%

184
29.9%

233
37.8%

189
30.8%

197
31.8%

176
28.5%

173
27.8%

206
33.2%

162
26.2%

64
10.7%

318
51.8%

266
43.3%

262
42.5%

260
42.4%

186
30.0%

208
33.7%

239
38.4%

236
3s1%

248
40.1%

289
48.3%

30

To help us interpret the information gathored on this form, ploaso answor the following demographic questions.

Numbor  Porgent

1. What is your gender?

2. What is your ags?

3. What is your racial/ethnic
background?

4. In what court lovel amo you
employed?

5. In which county are you
employod?

Femalo
Mzaio
No Responss

30 Yoars or less
31-35 Years
36-40 Years
4]1-45 Years
46-50 Years
51-55 Yoars
56-60 Years
61-65 Years

66 or more yoars
No Response

Asian or Pacific Islander
Biack/African- Amarican
Caucasian/White
Hispanic or Latino
Native Amorican

Other

No Response

Suprome Court

Court of Appeels
Superior Court

District Court

Municipal Court
District/Municipal Court
No Response

Adams
Asotin

Benton
Chelan

242

523
114
7

103
103
109
123
80
45
48
13
10
10

21
17
542
21
14
i8
19

21
51
293
180
15
11
13

4

2
20
11

82.1%
179%

16.2%
16.2%
17.2%
19.4%
12.6%
7.1%
1.6%
2.1%
i1.6%

3.3%




6. What is your position?

7. Where do you ususlly work?

Clallam
Clark
Columbia
Cowlitz
Douglas
Ferry
Franklin
Garfield
Grant
Grays Harbor
Island
Jefferson
King

Kitsap
Kittitas
Klickitat
Lowis
Linceln
Mason
Okanogan
Pecific
Pond Oreille
Piorco

San Juan
Skagit
Skamnnia
Snohomish
Spokane
Stevens
Thurston
Weahkiakum
Walla Walla
Whatcom
Whitman
Yakima

No Response

Court Clerk

Record Clerk

Law Clerk

Logal Assistant

Court Administrator
Juvenils Court Administrator
Court Reportor

County Clerk

Office Manager
Administrative Assistant
Secretary

Cashier

Interpreter

Bailiff

Other

No Response

In Court

Outgide Court

Both Inside and QOutside Court
Other

No Response
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113
182
300
20
29

EOTNHI

09%
29%
03%
1%
0.7%
0.0%
03%
0.0%
22%
2.2%
1.4%
0.7%
27.3%
3.2%
0.7%
03%
1.4%
0.0%
0.7%
0.7%
02%
0.3%
8.3%
0.3%
3.6%
0.0%
10.2%
10.7%
0.9%
58%
02%
0.7%
1.9%
0.3%
1.7%

39.4%
2.3%
5.6%
2.1%
8.5%
0.5%
4.4%
48%
1.6%
1.8%
2.3%
0.8%
4.9%
6.7%

122%

18.4%
29.6%
48.8%

3.3%







APPENDIX G: THE SURVEY QUESTIONNAIRE

THE WASHINGTON STATE BAR ASSOCIATION S ASSISTING THE STATE OF WASHINGTON MINORITY
AND JUSTICE TASK FORCE IN CONDUCTING A DEMOGRAPHIC SURVEY OF THE BAR MEMBERSHIP.
RESPONSE TO THIS SURVEY IS VOLUNTARY. INFORMATION WILL BE USED FOR VALID STATISTICAL
PURPOSES ONLY. -

MEMBERSHIP SURVEY

1.0  GENDER Female Male
20  DATE OF BIRTH (Month/Day/Year) f

3.0 RACIAL OR ETHNIC GROUP

Aslan Biack ____ Caucasian

Hispanic Native American Other (Spectfy}

4.0 LAW SCHOOL GRADUATED

Gonzaga Unliversity University of Puget Sound
Unlversity of Washington Other{Specify)

5.0 YEAR FIRST ADMITTED TO PRACTICE

6.0 YEAR ADMITTED TO WASHINGTON BAR

7.0 COUNTYWHERE YOUR OFFICE IS LOCATED

8.0 TYPE OF PRACTICE OR OTHER PROFESSIONAL ACTIVITY

Govemment Attomey Legal Services/Public Defender
Private Practice Corporate Counse!

Law School Faculty (full-ime) Law Schoo! Faculty {(adjunct)
Other Law Related (Spactfy)
Non-Law Related (Specify)

[T

9.0 IE_IN PRIVATE PRACTICE OF LAW AS OF JULY 1, 1988 WERE YOU

Sole Practioner
Law Flm: Partner Associate

10.0 WASHINGTON STATE BAR ASSOCIATION ACTIVITIES

Officer {Cument) Officer (Pest)
Committes (Cumrent) Commiitee (Past)
Task Force (Curmrent) - Task Forcs (Past)
Section Member

11.0  APPROXIMATE GROSS ANNUAL INCOME
$25,000.00 or Below $25,001.00 - $50,000.00
$50,001.00 - $75,000.00 $75,001.0C - $100,000.00

$100,001.00 or Abova

IF YOU ARE WILLING TO RESPOND TO A RESEARCH PROJECT RELATING TO THE STATUS OF ETHNIC
MINORITIES AND WOMEN IN THE LEGAL PROFESSION IN WASHINGTON, PLEASE PROVIDE THE FOLLOWING:

NAME
ADDRESS iy STATE il

(You may retum this survey saparatalyo:wnhyourCLEAmm It retumed saparately, please fold and staple or
tape so that the Bar Association address and your stamp are visible [see reverse side] to the postmaster.)
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APPENDIX H

THE SAMPLE AND SAMPLE SELECTION FOR THE BAR SURVEY QUESTIONNAIRES

Representativeness of the Bar Survey Sample

This part of the report discusses the survey sample. A major concern is whether
the results of the Bar survey are statistically representative of the actual composition of the
Washington State Bar Association. Because the survey data are based upon a “self-selected”
sample of the Association’s membership--that is, those attorneys who decided to respond to
the questionnaire—-there may be biases in the sample which make generalization to all Bar
Association members impossible. Most important, of course, are race, ethnicity and gender
and whether the composition of the survey sample with respect to minorities is similar to the
Association's entire membership.

Regrettably, there exists no readily available and recent census of attorneys in
Washington State with information on their race, ethnicity and gender. Determining the
“representativeness” of the Bar survey sample with respect to race, ethnicity and gender
becomes a matter of estimation from other available sources of information on attorneys and
the general population in the state and the nation as a whole.

One approach to this estimation problem compares information on the racial and
ethnic composition of: 1) the sample; 2) all attorneys in the United States; 3) the general
population of Washington State; and 4) the population of the United States. In the case of
Blacks, two particularly important findings emerge when these sources of information are
compared. First, there is a smaller share of Black attorneys in the Washington Bar sample
than in the nation as a whole. While the sample includes 1.3% Blacks, the census of attorneys
in the United States based on census and other figures, includes 3.4% Blacks. Seceond, the
general population of Washington as a whole includes much smaller percentages of Blacks
than the United States population. Blacks represent 2.3% of the state’s population, while they
represent 11.2% of the United States population.

If the racial and ethnic composition of Washington's population were similar to
the’nation as a whole, we would expect that the composition of the Washington Bar would
approximate that of all attorneys in the United States. Thus, we would expect there would be
approximately 3.4% Black attorneys in the survey sample. Of course, Washington's general
population actually has a smaller percentage of minorities than the United States population.
it is therefore not unreasonable to expect that the Washington Bar would have different
percentages of minorities than the census of attorneys in the United States.

6Appfenciix H. was prepared by George S. Bridges, Ph.D.
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One possible approach to this estimation problem is to compare the percentages
of minority attorneys in the state and United States with the percentages of minorities in the
general populations of the state and the nation as a whole. All other factors being equal, the
percentages of Black attorneys in Washington should equal the percentages of Black attorneys
in the United States as a whole, once adjustments are made for differences between the racial
and_ethnic_composition of the populations of Washington State and the country as a whole.
Given that the actual percentage of minority attorneys in Washington is unknown, we may
assume that the ratio of (1) the percentage of minority attorneys in the state to (2) the
percentage of minorities in the general population in the state should roughly equal the ratio
of the percentage of minorities attorneys in the United States to the percentage of minorities
in the general population in the United States.

In fact, a larger percentage of Black attorneys is observed than would be expected
if the percentages of minority attorneys are proportional to the percentages of minorities in the
general populations. According to this reasoning, the survey sample should contain
approximately .7% Blacks-3.4% divided by 11.2% and all multiplied by 2.3%~rather than 1.3%.
By this standard, the sample slightly over-represents Blacks.

Such differences may be explained by many factors. For example, there may be
more Black attorneys in Washington State than expected because there may be more Black
professionals in Washington than in other areas of the country. An alternative explanation of
the overrepresentation of Biacks looks to the rate at which persons responded to the survey.
Dus to the topic of the survey and concerns of the Task Force, Black attorneys may have been
more interested and willing to respond to the survey than other attormeys. With higher
response rates, Blacks would appear overrepresented in the survey data.

An alternative and less formal approach to estimating the representativeness of
the sample is to survey informally minority bar associations across the state of Washington,
compiling the number of attorneys participating in these organizations. As part of the study,
such a survey was conducted for Black attomeys. The results of that survey yielded estimates
quite similar to those reported above. For a further analysis of these issues, see Minority and
Justice Task Force, 1988 Bar Membership Survey Data, April 19889,

The largest concemn in this type of study is whether sampling biases, large or
small, in any way distort the interpretation of the empirical results. Two points are important
here. First, sampling biases such as those described above, however large or small, distort
point estimates of population values such that it is impossible to estimate accurately population
values or characteristics. For example, the sampling biases with respect to race, sthnicity or
gender preclude precise estimation of the actual number of minority attorneys in the State Bar.

Second, the biases may distort analyses of relationships between variables such
as race and income, educational attainment and income, gender and educational attainment,
and so forth. In order to assess the possible effects of sampling biases with respect to
race, ethnicity and gender, the analyses reported in Section [V-the multivariate analyses of
factors associated with attorney income-were replicated with sampling weights in order to
adjust for the potential effects of underrepresentation and/or overrepresentation of some racial
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or ethnic groups and the composition of the sample with respect to women. Results of these
additional analyses were negative-the findings reported in Section IV were replicated
completely when sampling weights were included.
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APPENDIX |

LIST OF RANKED LAW SCHOOLS INCLUDED IN 2
"RANKING THE LAW SCHOOLS: THE REALITY OF ILLUSION?*

Boston College

Brigham Young University
Boston University

University of California, Berkeley
University of California, Davis
University of California, San Francisco
University of California, Los Angeles
University of Chicago

University of Connecticut
University of Colorado
Columbia University

Cornell University

Duke University

University of Florida

George Washington University
Georgetown University

Harvard University

University of lllinois

University of lowa

University of Michigan
University of Minnesota
University of North Carolina
Northeastern University
Northwestern University

New York University

University of Pennsylvania
Rutgers University

University of Southern Califomia
Stanford University

University of Texas

Vanderbilt University

University of Virginia

University of Washington
William and Mary

Yale University

TThis list is comprised of law schools which ranked in the top twenty percent (209%) of all
accredited law schools in the country. The law schools have been listed in alphabetical order,
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APPENDIX J

VARIOUS JUDICIAL SCREENING COMMITTEES:
THEIR PROCESSES AND PROCEDURES

The Washington Women Lawyers (WWL) of SKCBA endorses and rates candidates
for appointments and elections to the municipal, district and superior benches. The State WWL
evaluates and endorses aspirants for the appellate benches. The King County WWL's
screening committee is composed of fourteen members, selected by the president of the
organization and with an eye toward balancing representation between private and public
sectors, plaintiff and defense bars, and prosecutor and defense attorneys. In contested races
for municipal, district and superior benches in King County, the WWL invites the contenders
to an interview session with members of its screening committee. Not all accept the invitation.

For appointments, announcements of the group’s screening sessions are
published in the SKCBA Bar Bulletin and aspiring candidates can call to schedule an interview.
A version of SKCBA's candidate questionnaire is used by the screening committee in
preparation for the interviews, and, of course, special attention is given to the candidates’
attitudes toward gender issues. A three step rating system, recently more clearly defined, is
used-*highly qualified," "qualified," and “unqualified.* Hf a candidate declines to participate in
the evaluation by the screening committee, he or she receives a “no rating® designation.' The
recommendations of the screening committee now go directly to the WWL governing board for
final approval rather than to the general membership and then to the appointing authorities or
to the media in elections. The WWL also holds forums on “How to be a Judge" in order to
encourage judicial aspirants to come forward.

The Washington Women's Political Caucus also works toward influencing the
appointment and election of judges to all levels of the state judiciary. The state organization
pays attention to those being considered for the appellate benches and, if a local chapter is
not active, for other appointments. Because little time is available for evaluations of possible
appointees, the caucus usually relies on an informal network for gathering information.
Candidates are rarely Interviewed, but sufficient information on their attitudes toward
fundamental women'’s Issues (e.g., Equal Rights Amendment, Roe v. Wade, government's role
in child care) is collected from candidates, references, and the informal network. Often letters
to the appointing authorities will urge rejection of a candidate because of his or her
unacceptable views on gender issues.

For elections, the Caucus’s ten person evaluation committee gathers information
on a candidate’s record on women's issues and submits its recommendations to a steering

1Fleatcemly, approximately twenty-five applicants were considered for two municipal court
vacancies, but only six received favorable WWL endorsement. The 1989 committee had no
minority attorney representation although previously minorities had been appointed to the
committee.
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committee or to the full membership for a formal vote. The Caucus's endorsement can be
used in the candidate’s campaign materials and a press release notifies the voters of the
Caucus's decision. The Caucus also gives special endorsements several months before the
July deadline for filing for elective office. These early endorsements are designed to
discourage others from filing against a favored candidate. On occasion, the group will release
its evaluations of an unacceptable judicial candidate even though he or she might remain
unchallenged on the ballot. The caucus regards its role as a watchdog, providing a veto over
the appointment or election of candidates—judicial and otherwise—who fail to be sensitive to
women's issues.

The Loren Miller Bar Association, with a membership of approximately 175
African-American attorneys throughout the state, has a six-member judicial evaluation committee
that screens and rates candidates for both elections and appointments and for all levels of the
state and county benches. In King County the committee makes itself available for interviews
with candidates when a vacancy is announced and prior to the September primary elections
in contested races.

Community activities, pro bonoc commitments, sensitivity to issues confronting
pecple of color, and public service involvement are special concerns for the committee. The
rating system varies from “exceptionally well qualified” to “unqualified.” Those interviewed are
all notified of the results of the evaluation and the ratings are released to the press before
elections and to the governor, county council or mayor for appointments.

A seven member screening committee of the Asian Bar Association of Washington
follows a process similar to that followed by SKCBA. A questionnaire similar to SKCBA's is
used which also gathers information on issues of special interest to Asians and minorities (e.g.,
memberships in private clubs, minority clients, pro bono work and activities in minority
communities). Background work on possible appointees is divided among the members of the
committee, interviews are conducted, and prior to a final vote on a rating, input is considered
from the general membership of approximately one hundred attorneys and other interested
parties. The committees rating decision is final and released directly to the appointing authority
or to the media in contested elections. Recently, the Association has sponsored a *brown bag*
luncheon session on judicial selection in order to inform and encourage members and others
to consider a judgeship.

The Seattle Municipal League also evaluates judicial candidates in contested
elections for the superior court and for Division | of the Court of Appeals. A subcommittee of
the League’s Candidate Evaluation Committee, composed of interested League members and
seven or so invited attorneys (a total of twelve to fifteen members} is responsible for screening
and rating candidates. Candidates in contested races are invited to a general orientation
session with the League where procedures, goals and criteria are discussed. Later, each
candidate is interviewed by the subcommittee at a thirty minute session. On occasion,
candidates may be rated without the interview, and, of course, a candidate may decline to
participate. Based on the results of the interview, on responses from references and others
who the subcommittee may contact, and on the members own investigation (using media
accounts, letters, personal knowledge, etc.), each candidate is rated on a scale from




“outstanding,” “very good,” “good,® *fair,” to “poor.* When an aspirant’s file is incomplete or if
he or she declines to participate, they receive a *no rating because of not enough information”.
A press conference is called and the results of the evaluation are released before the
September primaries and, if necessary, the November elections.

2A knowledgeable member of the League estimated that the League's rating can swing
5% or 6% of the vote. In close races, of course, this swing in the vote can determine the
outcome. The League is nonpartisan and attributes much of its Influence to this fact,
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APPENDIX K

BarsARA DURHAM (206} 2357-2049

JUSTICE
TEMPLE OF JUSTICE
MalL STopP AV-Il
OLYMPIA, WASHINGTON

a98504-05H
TO: All staff
FROM: Durham, J.
DATE : October 17, 1990
RE: Equal Opportunity‘Program

At the October 4, 1990 en banc, the Court adopted the
attached Equal Opportunity Program. This program was developed
and recommended to the Court by the Supreme Court Personnel
Policies Development Committee. The intent of the program is to
provide equal employment opportunities for all current staff and
potential employees of the Court.

All employees share the responsibility of equal employment
opportunity within the Court. Please read the program and become
familiar with its concepts. Your department head or our
Personnel Department can answer any questions you may have about
the program.

Enclosure: Equal Opportunity Program

cc: Justices
Department Heads
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EQUAL OPPORTUNITY PROGRAM

Equal Opportunity Policy Statement

Tt shall be the policy of the judicial branch to provide equal
employment opportunity to all persons regardless of race, ceolor,
gsex, creed, religion, sexual orientation, age, national origin,
disability, marital, veteran’s or disabled vateran' s status.

The judicial branch will continue to strive to eliminate all
barriers to equal employment opportunity and improve employment
opportunities available for protected group members in all areas
of employment. This will include recruitment methods which will
encourage protected group members to apply for available positions.

This policy applies equally to all job clagsifications and titles
and all types of appointments. It governs all employment policies,
practices and actions including, but not limited to, recruitment,
appointment, retention, training, disciplinary actions, rate of pay
or other compensation, reallocation, promotion, transfer, reduc-
tion-in-force, termination, safety, and all employee benefits and
welfare of judicial branch employees. Reasonable accommodations
will be made for persons of disability.

Major responsibility for implementation of this program rests with
the department heads of the judicial branch but all employees share
a responsibility by active support and commitment to the principles
and practices of equal employment opportunity.

Equal Employment Opportunity Practices

1, The Personnel Department will assess current staff to jidentify
protected group members. Comparisons will be made with state-
wide (and/or county) labor force availability base statistics.
Reports will be sent, at least once a Yyear, to the Chief
Justice, Justice responsible for personnel matters, and all
department heads.

2. All recruitment efforts will include an equal employment
opportunity statement in the advertisement. Recruitment
efforts will include publication of employment opportunities
in a manner which will encourage protected group applications,
such as publication with protected group organizations and
news media. An analysis will be made by job classificatlon
at least once a year, (more often if necessary) to determine
the most effective method of recruiting protected group
members for available positions and whether the percentage of
protected group applicants is similar to the labor force
availability base statistics.
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Equal Opportunity Program
Page 2 :

8.

Reasconable accommodations will be provided for persons of
disability, whenever possible, in order for them to obtain or
retain employment.

A review will be conducted of screening methods, internal
career ladders, upward mobility systems, and the availability
of job-related and discretionary training tuition reimbursed
education courses. Revisions will be made in these areas if
artifieial barriers are found to be impeding upward mobility
for any judicial branch employee.

When it is determined to be mutually beneficial, the
departments will approve and provide necessary training for
protected group members according to an approved staff
development program. Job rotation and/or cross training with
other positions will be used whenever feasible to enhance
protected group members’ skills.

The Personnel Department will provide individual counseling
in career advancement opportunities in state government to all
protected group members when requested.

Equal employment opportunity, affirmative action, cultural
awareness and sexual harassment training will be conducted for
management, supervisors, and employees.

Judicial branch employees will be encouraged to express their
suggestions, interest and concerns in all phases of the
administration of the equal employment opportunity program.

Alleged cases of discriminatory treatment of any of the
protected group members shall be reviewed by a three person
committee appointed by the Justice responsible for personnel
matters.

Adopted 10/4/90 En Banc
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APPENDIX A: DEFINITIONS

AFFIRMATIVE ACTION: Procedures by which racial/ethnic minorities,
women, persons in the protected age category, persons with disabil~
ities, Vietnam era veterans, and disabled veterans are provided
with increased employment opportunities. This also includes pro-
grams for monitoring progress and problem identification. It shall
not mean any sort of quota systemn.

AVAILABILITY BASE: The percentage of protected group members who
have or who are capable of attaining the requisite skills for entry
into a specific job group in a designated recruitment area.

EQUAL EMPLOYMENT OPPORTUNITY: The opportunity to obtain employ-
ment, promotions, and other benefits of employment without
discrimination because of race, color, religion, sex, marital
status, sexual orientation, national origin, age, physical sensory
or mental handicap, or status as a disabled or Vietnam era veteran.

JOB CLASSIFICATION: Any position or position in a class.

PERSONS OF DISABILITY: Persons with physical, mental or sensory
impairments that would normally impede an individual in obtaining
and maintaining permanent employment and promotional opportunities.
The impairments must be material rather than slight; static and
permanent in that they are seldom fully correctable by medical
replacements, therapy or surgical means.

PROTECTED GROUP: Refers to group(s) with respect to race, creed,
color, national origin, sex, age, marital status, veteran status,
or the presence of any sensory or physical disability.

UPWARD MOBILITY: The opportunity to advance to a higher job class.

(Taken from Affirmative Action Plan Guidelines, Department of
Personnel, March, 1990C.)

EEQPOLIC
10/4/90
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APPENDIX L

DATA COLLECTION INSTRUMENT FOR ASBESTOS CASE STUDY

Case #.

Marital Status.

Date of Filing.
Date of Resotution.
Number of Resolution Types.

Final Total Plaintiff Dentand

Fnal Total Defendants Offer.
Special Damages.
Total Settiement/Verdict.

oini

CIVIL LITIGATIONS-ASBESTOS

SURVEY INSTRUCTIONS

This refers to the numerical identification of each case, to differentiate it
from another, The pumber can be your own filing number or just & oumber
from 1 to 10.

Give the client’s county.

Give the client’s gender.

Indicate whether the client is a minority or not a minority. For the purpose
of this study, a minority is one who belongs to one of the following
racial/ethnic groups: Asian or Pacific Islander, Black or African American,
Hispanic ar Latino, or Native American. A non-minority is one who is White
or Caucasian.

Indicate whether client is married, divorced or single.

Select the client’s age grouping.

Indicate the month, date and year when the case was filed.

Indicate the month, date and year when the case was resolved.

Indicate how many of each category of resolution was obtained for the client.
This question assumes that the plaintiff had claims against more than one
defendant in the case.

Provide the final total doliar amount demanded by the plaintiff from alf the
defendants.

Provide the final total dollar amount offered by all the defendants.

Provide the amount of special damages awarded to the plaintiff at the time
of the resolution.

Provide the total amount of settlement/verdict awarded to the plaintiff at
the time of the resolution. '

Please give your evaluation of the adequacy of the total settlement/verdict,
i.c., was it adequate, low or high. They give the reason for your evaluation.

Twenty-five pages with two forms each are attached for you 1o complete. If you need more forms, either photocopy the

form or contact:

Dr. Jesus Dizon

Office of the Administrator for the Courts

Telephone (206) 753-3365

Please return the completed forms by October 23, 1989. A retwrn envelope has been inciuded for your convenience,
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Minority and Justica Task Foree
Civil Cases « Asbestos - Plaintiff

Case ¥ ’ County:

alms at at 1 Y13 lut

Gender: __Female __Male. Mivority: __ Yes __No  Decessad? __ Yes __No

Marital Statwe: __ Marrisd ___ Divoresd __ Single. No. of childrem:

Age __ 18-30 _ S1-40 __41-80 ___$1-60 __61-T0 __ Ti+

Condition: ___ Pleura! Plagues ___ Asbestosis __ Lung cancer __ Mesothalioms __ Other:

Work type: ___ Shipyard Conltruetlc‘m ___Longshore ____ Frictlon ___ Other
DATE o FILING(mdy): __ __ __ DATE of RESOLUTION(mdy}:
Number of resolution types: __ Sattlement __ Arbitration __ Dismissal __ Jury ‘Trial (plaintifl won)
___ Jury trisl {(defendant won) ___ Non-jury trial (plaintiff won) __ Nom-jury trisl (defendant won)
Final Total PlaintiT Demand: $ Pinal Total Defendants Offer: §

Special Damagws: § Total Settlemant /Verdict: $

In your gpinion, was the totai settiement/verdict: ___ Adequate ___ Low __ High?
Why?

Cane # County:
aiment at ase

Gender: ___ Fernals ___ Mala, Mimority: __ Yes __No  Decessed? __ Yes Ne

Marital Statwe: ___ Married ___Divoresd __ Single. No. of children:

Age __18-30 3140 ___ 41-50 __ 81-80 __61-TO __ 71+

Condition: __ Pleural Plaques __ Asbestosis ___ Lung cancer ___ Mesothalioms __ Other:

Woek type: ___ Shipysrd __ Comstructlon __ Longshore ____ Frietlon __ Other
DATE of FILING(mdy}: DATE of RESOLUTION(mdy): __ ___
Numbet of resciution types: __ Settlement ___ Arbitration ___ Dismiseal __ Jury Tria! (plaintiff won)
—_ Jury trial {defendant won) ___ Non-jury trial (plaintiff won} ___ Non-jury trial (defendant won)
Final Total Plalatiff Damand: § Yiaal Total Defendanta Offer: §

Special Damages: § Total Setiboenent/Vardict: §

In your ppinion, was the toial settlement/verdict: __ Adequate ___Low __ Hight
Why?t




APPENDIX M

METHODOLOGY, SURVEY RESPONSE, AND INTERVIEW INFORMATION
FOR ASBESTOS CASE STUD

Methodology

The survey was directed at lawyers who represent plaintiffs in asbestos litigations.
Case data comes from the information provided by the attorneys surveyed. Court records
could have been used primarily because courts do not identify the race or ethnicity of the
plaintiff.

In planning the study, opinions were obtained from lawyers who have represented
plaintiffs in asbestos litigation as to the types of questions to ask and the selection of
respondents for the survey. The assistance of the law firms of Bateman and Hanneman, and
Schroeter,Goldmark & Bender were helpful in obtaining background information on the
processing of asbestos cases. This information was used in the design of the survey.

The survey instrument contained questions about client background (gender,
minority or non-minority status, age, disease suffered, work environment), when the cases were
filed and date of resolution, county, number and type(s) of resolution, total plaintiff demand,
total defendant offer, special damages, total settlement/verdict. In addition to the facts of each
case, lawyers were also asked their opinion on whether the total settlement/verdict was
adequate, low, or high.

With the assistance of Schroeter, Goldmark, & Bender, law firms who practice in
the asbestos litigation area were selected to participate in the survey. Eleven (11) lawyers
from these law firms were identified as active in asbestos litigation. These lawyers were from
various parts of the state. The survey was intended to gather information about recently
resolved cases. Lawyers were therefore asked to provide information on cases resolved during
the period 1985-1989. Follow-up telephone calls were made two weeks after the surveys were
mailed to those lawyers who had not yet responded to the survey request.

Survey Response

Qut of the eleven lawyers who were sent survey forms, four (4) responded with
432 cases; a 36.4% response rate from the lawyers. The majority of the cases reported came
from Schroeter, Goldmark and Bender (89.4% of the cases).

Many of the initial cases reported did not have all of the information requested,

3The information provided in this Appendix was prepared by Dr. Jesus A. Dizon, Research
Specialist, Washington State Minority and Justice Task Force.
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e.g. date of filing, date of resolution, type of work, county, number and types of resolutions,
total plaintiff demand, total verdict/settiement. To complete the data, Kitsap and King county
Superior Courts were requested to provide as much comparable information as was available
from their files.

King County was unable to provide the information requested, their system did
not identify claimants by racial/ethnic status. Kitsap County Superior Court provided
supplemental information on their cases, out of which 100 cases matched the Kitsap county
cases reported by Schroeter, Goldmark and Bender.

With the additional information from Kitsap county, a total of 224 (out of 432)
cases had the minimum information needed to analyze cases by minority status, age, gender,
type of work, type of disease, county, and total settlement received.

interviews

Additionally, two attorneys were interviewed about individual asbestos cases
involving eighteen (18} minority clients from the sample cases obtained. These interviews were
conducted to supplement the quantitative data from the survey. The primary questions asked
were: (1) if the verdict/settiement was considered low, high, or adequate; (2) if the minority
status of the client may have affected the settlement amount; (3) if life expectancy charts were
used in calculating the verdict/setilement; (4) what other factors may have affected the outcome
of the case. Anecdotal material was extracted from the interviews and included in the
discussion of the survey data. :




APPENDIX N

DATA COLLECTION INSTRUMENT FOR LANDLORD-TENANT CASE STUDY

CIVIL LITIGATIONS-LANDLORD-TENANT MATTERS
SURVEY INSTRUCTIONS

The Minority and Justice Task Force was suthorized by the State Legislature to study the treatment of minorities in the
state courts. It is gathering data on landlord-tenant disputes as part of its efforts to study the status of minorities in the
sample of civil cases. The results of this study will be incuded in the Task Force's 1990 final report to the Legislature.

Survey Instructions

Picase complete the attached forms for the ten recent landlord-tenant cases that you handled and have been resolved.

Each page contains two forms, one form per case. Fill in the requested information for each case by choosing one of the
options given or fill in the appropriate information when no options are provided. Each item is further explained as

follows:

Case #.

Mazrital Status.

Date of Filing.
Date of Resolution.

Resotution Type.

Opinion—Tenant's Race.

This refers to the numerical identification of each case, 1o differentiate it
from another. The number can be your own filing number or just a number
from 1 to 10.

Indicate if the client is a landlord or a tenant.

Indicate if the client is a defendant or a plaintiff.

Give the client’s gender.

Indicate whether the client is a minority or not & minority. For the purpose
of this study, a8 minority is one who belongs to one of the foliowing
racial/ethnic groups: Asian or Pacific Islander, Black or African American,
Hispanic or Latino, or Native American. A non-minority is cne who is White
or Caucasian.

Indicate whether client is married, divorced or singie.

Select the client’s age grouping.

Indicate the month, day and year when the case was filed.

Indicate the month, day and year when the case was resolved.

Select the court type where the case was resolved.

Give the client’s county.

Select the dispute type. If the dispute is not among those given, please
choose “other” and specify the category of dispate.

Select the type of resolution.
Fill in the outcome information.

Indicate if the outcome was or was not influenced by the tenant's race.




Oin;

‘Tenant’s Economic Statns, Indicate if the outcome was or was not influenced by the tenant’s economic
status,
Commentx, Provide additional comments about the case’s outcome.

Five pages with two forms each are attached for you to complete. If you need further information regarding the study
please contact:

Dr. Jesus Dizon
Office of the Administrator for the Courts
Telephone (206) 753-3365

Bob Stalker
Evergreen Legal Services
Telephone (206) 464-5933

Please return the completed forms by October 23, 1989. A return envelope has been included for your convenience.
Thank you for your participation in this study.
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Minority snd Justice Task Feree -
Civil Casen - Landlord~-Tenant. Matters

. I.audlotd ‘Tmmt Litigwnt: ___ Defendant __ Plsintifl

Female __ Male. Mimority: __Yer ___No
- Maried | Divoreed __ Single.

$1-40 * ___ 41-60 — 5180 __ 6170 N
ey bmd_u-u-{m) R
m Type:__ Superior __ Small Claime

Eﬂetion(mt non-p-yrpcnt)- __ Eviction (misconduet:

. Negotisted w/ litigation
_;_ Court declsion (trial)

In m opuim, wis the cutcoma infiuenced by the tanant's racal Yeu No.
In yolr ophh. w lhn oul.e.cml inﬂumeui hy the- unnnl'l economic status?l Yes No.

Caseh Cﬂ-t. ) x.muml —__ Tenant Litigust: __ Dafendant _ Plaintiff

T“l lnfun-lh Coee T
: . Comda Pcmlh -_Ml.lc. Minosity: Yo No

‘ Marital Statm __ Murmied __ Divorced __ Single.

T Ages__18-30 __ 3140 " __41-50 __§1-80 __61-T0 __ 7+
Date dmn((mdy) o Dalaelresciution(mdy): __ __
Co-lr , Comwrt Type: __ Superior __ Small Claims
E n.p-u: ‘Evictlon (rent: non-paymt) __ Eviction (misconduet:
o Eviction (Other:_______ )} __ Other:

R-ohﬂm 'hnn: Settiemant ___ Negotisted wjo litigation ___ Negotinted w/ litigation

A Couri decision (uhuw cause henring} ___ Court decislon (trial)
Whal was Ih- ‘owbcomat

In your opinion, was the outcome infiuenced by the tenant’s race? Yoo No.
In your opiniom, was the outcome influenced by the tenant'’s sconomic statuat Yes Ne.
Cormments







APPENDIX O

METHODOLOGY AND RESPONSE INFORMATION FOR
LANDLORD-TENANT CASE STUDY

Methodolo

The study was directed at attorneys who represent clients with iandiord-tenant
problems. Case data comes from information provided by the attorneys surveyed.“ The
attorneys were asked to supplement the facts provided in the survey with their opinion on
whether race and ethnicity and economic factors influenced case outcome.

In planning the study, opinions were obtained from attorneys concerning the
types of questions to ask and the selection of respondents for the survey. Since more
minorities reportedly make up a disproportionate percentage of the poor population in
Washington State, it was assumed that minorities would more likely be represented by legal
aid attorneys than other legal practitioners. Therefore, the assistance of Evergreen Legal
Services, one of the largest legal aid services in Washington State, proved helpful in obtaining
background information on the processing of landlord-tenant cases. Their assistance was also
helpful in designing the survey.

A data collection instrument was designed to gather information about recently
resolved cases from attorneys for landlords and tenants. The following questions were asked:
client background {gender, minority or non-minority status, age); when the cases were filed and
date of resolution; at what level resolved {agency, court, county); type of dispute; how cases
were resolved and eventual outcome; and attorney's opinion as to the importance of racial and
ethnic and economic status considerations in case outcomes.

With the assistance of Evergreen Legal Services, a pool of thirty eight (38)
attorneys who practice in the landlord-tenant area was selected to participate in the survey.
Ten (10) frequently represented landlords and twenty eight (28) frequently appeared on behalf
of tenants. Atftorneys representing landlords were all from King County, but tenant
representatives were from various parts of the state, including eastern Washington.

In order to equalize the information acquired from each side of the issue, those
attorneys representing landlords were asked to provide information on their 30 most recent
cases, whereas tenant attorneys were asked to provide information on their 10 most recent
cases. Total participation by all attorneys would have produced a maximum of 580 cases, with
almost equal number of cases from landlord attorneys and tenant aftorneys. Follow-up

4Court records could have been used primarily but many courts do not use minority
status as an identifier of individual cases. A statistical study of landlord-tenant cases by the
Washington Public interest Research Group encountered the same problem in 1980 (Fischer
1980, p. 27).




telephone calls were made two weeks after the surveys were mailed to those attorneys who
had not yet responded to the survey request.

Survey Response

Out of the eleven lawyers who were sent survey forms, four (4) responded with
432 cases; a 36.4% response rate from the lawyers. The majority of the cases reported came
from Schroeter, Goldmark and Bender (89.4% of the cases).

Many of the initial cases reported did not have all of the information requested,
e.g. date of filing, date of resolution, type of work, county, number and types of resolutions,
total plaintiff demand, total verdict/settlement. To complete the data, Kitsap and King county
Superior Courts were requested to provide as much comparable information as was available
from their files.

King County was unable to provide the information requested, their system did
not identify claimants by racial/ethnic status. Kitsap County Superior Court provided
supplemental information on their cases, out of which 100 cases matched the Kitsap county
cases reported by Schroeter, Goldmark and Bender.

With the additional information from Kitsap county, a total of 224 (out of 432}
cases had the minimum information needed to analyze cases by minority status, age, gender,
type of work, type of disease, county, and total settiement received.




APPENDIX P

A PROPOSED CULTURAL AWARENESS EDUCATION PROGRAM
FOR THE JUDICIARY, COURT OFFICIALS AND OTHER COURT EMPLOYEES®

GENERAL PURPOSE

This type of educational experience should enhance the participants’ knowledge
of various racial, ethnic and cultural groups. It should also improve their skills and abilities to
contribute to a more racially, ethnically and culturally diverse and discrimination-free state court
system. The general program objectives are:

1. To identify and discuss the various norms, values and cultural differences
of the major racial, ethnic and cultural groups, including a discussion of
the origins and evolution of the groups' contemporary values, norms and
cultural differences;

2. To identify behavior and behavioral patterns that are biased, as well as
those which are supportive of a diverse and discrimination-free
environment;

3. To inform participants about the impact or possible consequences which
racial, ethnic or cultural stereotyping may have on their decisions and
behavior;

4. To identify the forms in which institutional bias may be manifested in the
judicial system's policies, practices and procedures;

5. To identify and discuss the results and impact of institutional bias and
discrimination; and

6. To discuss or recommend policies and procedures which could counter
or eliminate institutional bias and discrimination in the judicial system,

SThis outline for a proposed cultural awareness education program has been revised by
Desiree B. Leigh, Project Director of the Washington State Minority and Justice Task Force.
The revised outline reflects her recommended changes to the recent education program
conducted by the Washington State Minority and Justice Task Force during 1989 and 1990.
The program'’s initial outline was prepared by Desiree B. Leigh and the following Technical
Support Task Force Members: Gil Hirabayashi, Community Relations Service, United States
Department of Justice,; Evelyn Gordon, U.S. West Communications; and Myra Wall, Washington
State Criminal Justice Training Center.




GENERAL PARAMETERS

The minimum number of contact hours should be between 14 and 28 hours, with
daily sessions not to exceed seven hours of actual training or instruction.

The ideal group size for instructional purposes is between twenty-four and forty-
eight, depending on the nature and degree of experiential activities which are
included in the seminar or session.

It is strongly recommended that the audience or participants be mixed in terms
of race, ethnicity, culture, gender, age and occupations.

The consuiting staff must include a gender, racial, and ethnically mixed team of
consultants/facilitators.

it is strongly recommended that the consulting staff include a legal professional
or other professional who Is knowledgeable about the judicial system and the
treatment of minorities in the court system.

The training team should possess three years of training platform/presentation
skills, and have a command of adult leaming processes and experiential activities.

If possible, the consulting firm should have on staff, or available to the staff
preparing the curriculum and conducting the program, a certified psychologist or
psychiatrist who has some knowledge of or experise in conducting cultural
awareness seminars or similar programs.

The consulting firm should conduct a "needs" assessment(s) to determine the
participants’ level of awareness, participants’ areas of interest, and the specific
instructional methods/techniques which would best facilitate the participants’
understanding of the subject matter.

RECOMMENDED METHODOLOGY OR APPROACH
In general, consuitants/facilitators will need to provide a balanced and integrated
program of information and exercises, using a variety of instructional methods
(e.g., lecture-discussion, small group exercises, etc.) and a wide assortment of
training aids {e.g., muitimedia techniques).

Seminars must develop necessary skill building.

Consultants/facilitators should utilize experiential activities that allow for practice
and necessary skill building.

In their presentations, consultants/facilitators must include material pertinent to the




treatment of minorities in the judicial system. All modules or presentations must
also include court-relevant information and should emphasize the relationship or
relevance of material to the treatment of minorities in the judicial system.

® Consultants/acilitators must include contemporary and regionally relevant material.

° There must be feedback and dialogue between the consultants/facilitators and the
participants.

* Presentations by guest speakers, who can provide information on substantive

areas of the law or on legal procedures, should be incorporated into the program.

L] Strong facilitation skills are required, especially in the area of helping participants
recognize the impact of their own behavior.

. Consultants/facilitators will need to encourage development of a networking
system among participants.

° Consultants/facilitators must work with participants to develop meaningful and
realistic action plans.

® Several months after the completion of each seminar, the consultants/facilitators
should contact the participants to determine if the action plans were impiemented
and to determine the effectiveness of training.

. Consultants/acilitators may need to develop a two-track system. One would be
for participants who may need an introductory program and the other would be
for participants who may need a more advanced program.

PILOT PROGRAM

The consultants/facilitators should have primary responsibility for development of
the program and its implementation. However, prior to implementation, the consuitants/
facilitators must conduct a pilot or mock program which should be critiqued and evaluated on
the basis of several criteria, including, but not limited to: content, methodology or approach;
and each presenter's knowledge and expertise. Any reasonable recommendations or
requested revisions should then be incorporated into the program prior to it being presented
to judges, court officials and other court empioyees.







APPENDIX Q

WASHINGTON STATE MINORITY AND JUSTICE TASK FORCE
CULTURAL AWARENESS SEMINAR

Agenda
Day One
8:00 a.m. introductions and Weicome
Justice Charles Z. Smith, Washington State Supreme Court
8:10 a.m. Opening Remarks and Focus
Desiree B. Leigh, Project Director, Minority and Justice Task Force

8:15 am. Expectations and Rationale

8:50 a.m. Key Terms and Definitions

9:15 am. Break

9:30 a.m. Cross-Cultural Simulation

12:00 p.m. Lunch

1:00 p.m. Trends and Demographics

2:00 p.m. Cultural Dilemma Identification Exercise

2:35 p.m. Core Values of U.S. Racial and Ethnic Groups
. 315 p.m. Break
L 4:00 p.m, Core Value Conclusions and Applications
4:40 p.m. Summation

5:00 p.m. Adjournment

Day Two (Option One)

8:00 am. Reconvening

8:20 am. Regional Justice Issue Presentation

9:25 a.m. Regional Justice Issue Presentation

10:25 a.m. Break

10:35 am. Culture lceberg and Organizational Conflict

12:30 p.m. Lunch

1:30 p.m. Courtroom Simulation

3:45 p.m. Personal Goa! Statements

4:15 p.m. Summary and Final Evaluations

4:30 p.m. " Adjournment




Day Two (Option Two)

8:00 a.m.
8:20 a.m,
9:25 a.m.

10:25 a.m.
10:35 a.m.
12:30 p.m.

1:30 p.m.
2:30 p.m.
3:15 p.m.
3:45 p.m.
4:00 p.m.

Reconvening

Regional Justice Issue Presentation
Regional Justice Issue Presentation

Break _
Cuiture Iceberg and Organizational Conflict
Lunch

Regional Justice Issue Presentation

“Bias in the Courtroom” - Video Tape and Discussion
Personal Goal Statements

Summary and Final Evaluation

Adjournment




APPENDX R

TASK FORCE PROJECT DIRECTOR'S REMARKS BEFORE
THE BOARD FOR TRIAL COURT EDUCATION

Seattle, Washington
October 12, 1980

INTRODUCTION

THANK YOU FOR THIS OPPORTUNITY TO APPRISE YOU OF THE TWO-DAY
INTRODUCTORY CULTURAL AWARENESS SEMINAR THAT NESBY AND ASSOCIATES
CONDUCTED FOR THE WASHINGTON STATE MINORITY AND JUSTICE TASK FORCE THIS
PAST SPRING AND SUMMER. [N THE FINAL ANALYSIS, THE SEMINAR WAS SUCCESSFUL
DESPITE THE SHORT DEVELOPMENT TIME GIVEN TO THE CONSULTING FIRM. ALSOQ,
THERE WERE SOME INITIAL HURDLES WHICH WE HAD TO OVERCOME IN ORDER TO
TAILOR THE PROGRAM TO MEET THE TASK FORCE'S NEEDS. FOR INSTANCE:

. MOST MODULES AND PRESENTATIONS HAD TO BE REDESIGNED TO
ENSURE THAT EACH ONE INCORPORATED COURT-RELEVANT DATA,;

® THE CONSULTING FIRM INITIALLY HAD SOME DIFFICULTY
INCORPORATING THE TASK FORCE'S SPECIFIC RESEARCH FINDINGS
ON THE TREATMENT OF MINORITIES IN THE STATE COURT SYSTEM
INTO THEIR STANDARD PROGRAM; AND

. WE HAD TO RETAIN A CONTENT SPECIALIST ADVISOR TO WORK
CLOSELY WITH THE FIRM IN DESIGNING AN APPROPRIATE PROGRAM.

FORTUNATELY, BY THE FOURTH SEMINAR, THE CULTURAL AWARENESS
SEMINARS DID COMPLY WITH MOST OF THE TASK FORCE'S REQUESTS. AND
EXPECTATIONS.

BRIEF DESCRIPTION OF THE SEMINAR

FOR TODAY’'S MEETING, AN AGENDA OF THE SEMINAR IS INCLUDED IN THE
MATERIAL. PLEASE REFER TO ATTACHMENT 3, PAGE 3. AS YOU CAN SEE, THE SEMINAR
INCLUDED A VARIETY OF TOPICS DESIGNED TO INCREASE PARTICIPANT'S BASIC
KNOWLEDGE ABOUT VARIOUS RACIAL, ETHNIC, AND CULTURAL GROUPS. FOR EXAMPLE,
THE TRENDS AND DEMOGRAPHICS MODULE PROVIDED INFORMATION ON THE CHANGING
U.S. POPULATION TRENDS, AS WELL AS STATISTICS ON MINORITIES AS COURT
EMPLOYEES (E.G., JUDICIAL OFFICERS, ADMINISTRATORS, PROFESSIONALS, CLERICAL,
ETC.). ANOTHER EXAMPLE IS THE CORE VALUE MODULE, WHICH PROVIDED SOME BASIC
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FACTS ON THE NORMS AND VALUES OF VARIOUS GROUPS. THE PROGRAM WAS ALSO
ENHANCED BY THE REGIONAL JUSTICE ISSUES WHICH INCLUDED GUEST SPEAKER
PRESENTATIONS ON THE FOLLOWING TOPICS:

COURT INTERPRETERS AND HOW TO IDENTIFY GOOD TRANSLATION
AND INTERPRETING SKILLS;

TRIBAL AND STATE COURT JURISDICTIONAL ISSUES;
THE USE OF PROSECUTORIAL DISCRETION,;

JUVENILE AND FAMILY MATTERS, SUCH AS UNDERSTANDING YOUTH
BEHAVIOR VERSUS GANG-RELATED BEHAVIOR; AND

ADMINISTRATIVE LAW MATTERS AND MINORITIES.

THE REGIONAL JUSTICE ISSUES VARIED FROM SEMINAR TO SEMINAR
DEPENDING ON LOCATION AND AUDIENCE COMPOSITION.

NUMBER AND LOCATION OF SEMINARS

THE TASK FORCE HAD PLANNED TO CONDUCT SIX SEMINARS. BUT, DUE TO
BUDGET CONSTRAINTS [T CANCELED THE LAST GENERAL SEMINAR SCHEDULED FOR
SPOKANE IN EARLY SEPTEMBER. THE FIVE SEMINARS WHICH WERE DELIVERED TOOK
PLACE IN FIVE KEY LOCATIONS:

SILVERDALE AT THE SUPERIOR COURT JUDGES' CONFERENCE;
OLYMPIA;

SPOKANE AT THE JUVENILE COURT ADMINISTRATOR'S CONFERENCE;
BELLEVUE; AND

WENATCHEE.

ATTENDANCE

THE TASK FORCE WAS VERY PLEASED WITH THE ATTENDANCE AT THE
SEMINARS. WE ESTIMATE THAT THEY WERE:

89 ATTENDEES AT THE SUPERIOR COURT JUDGE'S CONFERENCE;

71 JUDICIAL OFFICIALS, ATTORNEYS, COURT STAFF, AND
INTERPRETERS AT THE GENERAL SESSION IN OLYMPIA;

36 JUVENILE COURT ADMINISTRATORS AT THEIR CONFERENCE;
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. 71 PROSECUTORS, PUBLIC DEFENDERS, JUDGES, AND COURT STAFF
AT THE BELLEVUE GENERAL SESSION; AND

° 24 JUDGES, PROSECUTORS, AND COURT STAFF AT THE WENATCHEE
SEMINAR.

WE HAD APPROXIMATELY 80 PERSONS ON THE WAITING LIST.

FUNDING/SUPPORT

IN ASSESSING THE COSTS OF DELIVERING THIS TWO-DAY INTRODUCTORY
CULTURAL AWARENESS SEMINAR, | ESTIMATE THAT THE TASK FORCE SPENT ABOUT
$120,000.00 OUT OF ITS GENERAL FUNDS. THIS AMOUNT DOES NOT INCLUDE THE STAFF
SUPPORT PROVIDED BY THE OAC AND THE ASSISTANCE RENDERED BY INDIVIDUAL TASK
FORCE MEMBERS.

ACCORDING TO THE EDUCATION DIVISION, B.T.C.E. CONTRIBUTED
APPROXIMATELY $32,000.00 TOWARD TRAVEL AND PER DIEM, WHICH DOES NOT INCLUDE
COSTS AFFILIATED WITH THE SUPERIOR COURT JUDGES' ASSOCIATION.

THE FUTURE

WASHINGTON STATE'S EFFORTS IN THE AREA OF CULTURAL AWARENESS
EDUCATION HAS BEEN RECOGNIZED BY OTHER STATE COURT SYSTEMS AND THE
NATIONAL JUDICIAL COLLEGE. WE BELIEVE THAT WE ARE IN THE FOREFRONT. WE ALSO
BELIEVE THAT WE CAN IMPROVE UPON FUTURE PROGRAMS. WE, THEREFORE,
STRONGLY RECOMMEND THE FOLLOWING FOR ANY FUTURE CULTURAL AWARENESS
SEMINARS:

1. A HETEROGENEOUS GROUP OF PARTICIPANTS;

2. A CONSULTING FIRM WHICH HAS A LEGAL PROFESSIONAL OR OTHER
PROFESSIONAL FAMILIAR WITH THE LEGAL SYSTEM OR COURT
SYSTEM ON STAFF TO ASSIST IN MAKING ALL MODULES RELEVANT
TO THE LEGAL PROCESS AND THE COURT SYSTEM,;

3. A TRAINING TEAM WHICH IS RACIALLY AND ETHNICALLY MIXED TO
ENSURE THAT THE PERSPECTIVES OF VARIOUS RACIAL AND ETHNIC
GROUPS ARE INCORPORATED INTO THE PROGRAM'S CONTENT;

4, SUFFICIENT DEVELOPMENT TIME-A MINIMUM OF FOUR MONTHS

PRIOR TO THE PILOT AND A MINIMUM OF THREE MONTHS BETWEEN
THE PILOT AND DELIVERY OF THE FIRST PROGRAM,;
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5. A NEEDS ASSESSMENT OQUGHT TO BE CONDUCTED PRIOR TO THE
DEVELOPMENT OF THE PROGRAM IN ORDER TO ASSESS THE FUTURE
AUDIENCE'S LEVEL OF AWARENESS AND THEIR KNOWLEDGE OF THE
SUBJECT MATTER,;

6. INCORPORATION OF CURRENT RESEARCH ON THE TREATMENT OF
MINORITIES IN THE LEGAL SYSTEM; AND

7. INCLUSION OF TOPICS ON SUBSTANTIVE AREAS OF THE LAW, AS
WELL AS INSTITUTIONAL BIASES.

IN TS FINAL REPORT TO THE LEGISLATURE IN DECEMBER, THE TASK FORCE
WILL RECOMMEND AND REQUEST FUNDS TO SUPPORT A TWO-TRACK CULTURAL
AWARENESS EDUCATION PROGRAM. THIS APPROACH WILL INCLUDE CONTINUATION OF
AN INTRODUCTORY TWO-DAY SEMINAR FOR COURT EMPLOYEES NEEDING SUCH A
PROGRAM AND A MORE INTERMEDIATE OR ADVANCED ONE-DAY SEMINAR ON SPECIAL
TOPICS. SOME EXAMPLES OF SPECIAL TOPICS ARE: A REPRESENTATIVE JURY
POOL/PANEL; HOW TO RECRUIT AND RETAIN MINORITY COURT EMPLOYEES; AND HOW
TO LOCATE AND USE A COMPETENT INTERPRETER. THE TASK FORCE HAS ALSO
REQUESTED ABOUT $59,000.00 FROM THE LEGAL FOUNDATION OF WASHINGTON TO
SUPPORT THE INTERMEDIATE OR ADVANCED SEMINAR, WHICH THE TASK FORCE CALLS
PHASE Iil.

CONCLUSION
FINALLY, ON BEHALF OF THE TASK FORCE'S CHAIRPERSON, JUSTICE
CHARLES Z. SMITH, AND ALL THE TASK FORCE MEMBERS, | WOULD LIKE TO EXTEND OUR
THANKS AND APPRECIATION TO THE BOARD FOR HAVING THE FORESIGHT AND VISION
TO SUPPORT THE FIRST COURT-WIDE CULTURAL AWARENESS EDUCATION PROGRAM IN
OUR STATE AND ONE OF THE FIRST IN THE COUNTRY.

| WILL BE HAPPY TO RESPOND TO ANY QUESTIONS, IF TIME PERMITS.
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APPENDIX S AFFILIATED WITH

AMERICAN BAR Assoctation

THE NaTioNAL JupiciaL COLLEGE

hunxzar Co112GE Bipc. @ UNIVERSTTY OF NEvaDA, RENO o Reno, Nevana 89557

Tereriions. (702) 784-6747
V. RORIRT PAvant, Desn October 3, 1990 1-800-25.JUDGE

LAURANGE M. HYDL Jx. Associate Dean ' FAX (702) 784-4234

Jusnice Tou C. Qlaxk 1899-1977
Chairman of the Foundrss

Jubce Frank J. Munmay

Des i ree B. Leigh Chairperson, Emevitus
Project Director
Minority & Justice Task Force
Office of the Administrator
for the Courts
1206 S. Quince St., Mail Stop EZ-11
Olympia, WA 9B504

Dear Ms. Leigh:

Thank you very much for your letter of September 24, 1990, including
the education program and the curriculum outline for the Cultural Avareness
Seminar.. Your observations and recommendations are most appreciated as The
National Judicial College proceeds to do more work in this area.

As I believe you are aware, NJC has prepared and presented, as part of
a course module project, a seminar on Equal Justice in the Courts. The
pilot vas presented on September 10 for Arizona judges. It attempted to
incorporate matters of racial and gender sterotyping into substantive law
matters. According to the evaluations of the participants, it vas very
successfully done.

Enclosed please find the course materials notebook used in the Arizona
presentation. As part of the project, this material will be developed into
a course module which will be distributed to all of the state judicial
educators.

Vashington is certainly taking a leading role in this aspect of
judicial and court official training and your activities are going to be
helpful as this kind of project moves across the nation. Dr. Steve Veller
vho was the project director for the Equal Justice in the Courts project
extends his thanks for the materials sent.

Yours very truly,

V. Robert Payant—-
Dean

VRP:pv
Enclosure

ce: Justice Charles Z. Smith

Judge James M. Murphy
Lorraine Weber
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APPENDBSST Department of Justice

Community Relations Service

Northwest Regional Office

Room 1898
915 Secornd Street
Seattle, Weshington 9810}

October 17, 1990

Honorable Justice Charles Z. Smith
Temple of Justice

MS AV-11

Olympia, WA 98504

Dear Justice Smith:

Region 10 of the Community Relations Service (CRS) of the United States
Department of Justice has been pleased and honored to provide technical
assistance to the State of Washington's Minority Justice Task Force.

This assignment has been made highly productive through the motivation and
outstanding efforts of the Task Force Project Director, Ms. Desiree Leigh.
Although 1 have found her accomplishments to be enumerable, I enthusiastically
welcome this opportunity to commend her for the direction and expert guidance
proven to be effectlve and mutually beneficial. Ms. Leigh's leadership and
vision have created adroit strategles that will become proven practices in the
future, 1 am certain that as the Judiciary looks at its history years from
now the efforts of the Task Force will be regarded as a milestone. It is my
sincere opinion this will in great measure be due to the extracrdinary hard
work and competence of Ms. Leigh.

During the past two plus years our working relationship with Ms., Leigh has
been demanding, but most rewarding and exciting. We are proud to have been
associated with her and pleased that you have given us the honor of this
opportunity. The Task Force 1s a history making project and we wish to extend
to you our commendation for Ms. Leigh's outstanding contribution in enhancing
the principles of a democratic society and the pursuit of equal justice.

Sincerely yours,

A

Lamb, Jr.
Regional Director
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Yenr

1952
1956
1960
1964
1968
1972
1976
1980
1984
1988

Year

1854
1958
1962
1966
1870
1974
1978
1982
1986

1989

Eligible

to Vote
1,533,500
1,622,500
1,753,700
1,857,900
1,975,000
2,306,000
2.546,000
2,992,000
3,182,000
3,417,000

Eligible

to Vote
1,593,300
1,703,200
1,813,500
1.869,400
2,078,000
2,419,000
2,651,000
3,119,000
3,307,000

3.473.053

Preéide

APPENDIX U

ntial Elections

(1952-1988)

Registered
Voters

1,392,594
1,451,375
1,527,510
1,582,046
1,649,734
1,974,849
2,065,378
2,236,603
2,457,667
2,499,309

Even-Year Elections
(Non-Presidential)

Votes
Cast

1,116,414
1,164,104

1,257,952

1,276,956
1,310,942
1,519,771
1,584,590
1,772,904
1,931,546
1,823,016

(1954-1986)

Registered
Voters

1,292,871
1,375,035
1,446,583
1,472,054
1,562,916
1,896,214
1,860,900
2,105,563
2,230,354

2,221,407
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Votes
Cast

© 890,509
978,400
971,706
987,134

1,123,000

1,044,425

1,028,854

1,404,831

1,358,160

1,068.721

Percent of

Percent of

Eligible Voters Eligible Voters

Registered

90.81
89.45
87.10
85.15
83.53
85.64
81.12
74.75
77.24
73.14

Percent of

Registered

81.14
80.73
79.77
78.74
75.21
78.38
73.97
67.51
67.44

63.96

Voting

72.80
71.75
71.73
68.73
66.38
65.91
62.24
59.25
60.70
56.28

Percent of
Eligible Voters Eligible Voters

Voting

55.89
57.44
53.58
52.80
54.04
43.18
38.81
45.04
41.07

30.77







National Cénter Jor State Courts

300 Newport Avenue
Williamsburg, Virginia 23187-8798
{B04) 253-2000 / FAX; (804) 220-0449

Larry L. Sipes
Presiden!

October 30, 1930

Ms. Desiree Leigh

Project Director

Washington State Minority and
Justice Task Force

3200 Cotumbia

Seafirst Center

701 Fifth Avenue

Seattle, Washington 98104-7097

Dear Ms. Leigh:

Permit me to congratulate you and your Task Force for putting
together an outstanding cultural awareness seminar curriculum outline and
notebook.

As you know, judges and court administrators throughout the nation
often call the National Center for State Courts and reguest substantive
judicial administration information on a multitude of matters. Within
the past two years, the National Center has received many requests for
information on the cultural sensitization of judges and court
administrators. Up until now, very 1ittle information had been collected
and compiled that dealt with cross-cultural communication barriers in the
courtroom, minority trends in the justice system, stereotyping and
minority perceptions of the courtroom setting, organizational conflict,
and cultural sensitivity to verbal and nonverbal communication in the
courtroom. Your efforts in compiling this type of material will no doubt
assist us as well as the national court community in addressing the needs
of minorities who feel that they are not treated fairly in the courts.

Again, thanks for sharing with the Center and the National Consortium
of Task Forces and Commissions on Race/Ethnic Bias in the Courts your
great work. I am

““Phillip A. Lattimore III
Staff Attorney
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. The National Center for State Courts has headquarters in Williamsburg, Virginia;
and offices in San Francisco; Denver; and the Disriet of Columbia, Boston, and Kansas City metropolitan arcas.
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