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A. ISSUES

1. When a defendant is amenable to process and there
is a long delay between charging and arraignment, the courts will
establish a constructive arraignment date for speedy trial purposes
of 14 days after arraignment, unless the State can show that it has
acted with good faith and due diligence in bringing the defendant to
court. During the nearly six-year delay between charging and
arraignment, the defendants were incarcerated in Canada, resisting
commitment and extradition. The State pursued extradition without
assurances that the defendants would not face the death penalty if
convicted, until Canada's highest court finally held that such
assurances would be required. Did the trial court correctly find that
the defendants were not amenable to process until the Canadian
court ruled, that the State was not required to forego the death
penalty option before its appeals were exhausted, and that the
defendants' speedy trial rights under CrR 3.3 were not violated?

2. A lengthy delay between charging and arraignment
triggers inquiry into the other factors that determine whether the
constitutional right to a speedy trial was violated: the reason for the
delay, whether the defendants asserted the right, and prejudice to

the defendants. The defendants caused the delay by fighting
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extradition and appealing committal. Neither defendant demanded
a speedy trial until more than four years after charges were filed.
Neither defendant has even alleged actual prejudice from the delay.
Does the sum total of these factors weigh against a finding that the
defendants' constitutional rights were violated?

3. Before a defendant's statements may be admitted at
trial, the State must show by a preponderance of the evidence that
they were voluntarily made; voluntariness is determined from the
totality of the circumstances. The defendants admitted their guilt to
undercover police officers posing as dangerous gangsters; these
"gangsters" offered to destroy incriminating evidence and involve
the defendants in a lucrative criminal enterprise. The defendants
were not in custody, and met with the "gangsters" freely and
repeatedly. Videotapes of the confessions show the defendants,
appearing comfortable and relaxed, laughing at times as they
describe how they carried out the brutal murders. Was the trial
court correct in concluding that the confessions were voluntary?

4. To prevail on a claim of ineffective assistance of
counsel, a defendant must show deficient performance that
affected the outcome of the trial. Legitimate trial strategy cannot

support such a claim. Defense counsel here used the death
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penalty to impress upon jurors the serious consequences that could
result from false confessions, and to attack the credibility of the
State's witnesses. The jurors heard and saw the defendants
laughing and giggling as they described committing these brutal
murders in videotaped confessions. Have the defendants failed to
show that counsel's decision to inform the jurors that this was not a
death penalty case, thus leaving counsel free to use the death
penalty to tactical advantage, was ineffective assistance?

5. The trial court has a duty to excuse from service any
juror unfit for the task. The trial court found that Juror No. 4 slept
through parts of the trial, removed notes from the courtroom in
violation of instructions, expressed a desire to get off the jury, and
lied to the court. Did the court act within its discretion when it
excused the juror from further jury service and replaced her with an
alternate who had sat through the entire trial?

6. A defendant has no right to be tried by a particular
juror. The trial court removed Ju'ror No. 4 and replaced her with an
alternate juror who had been accepted by all parties and had sat
through the entire trial. There is no evidence that the alternate was
tainted or biased. Have the defendants failed to show that their

constitutional right to an impartial jury was violated?
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7. Before evidence of "other suspects" may be admitted
at trial, the defendant must show a clear nexus between the alleged
other suspect and the crime. Motive, ability and opportunity are not
enough; there must be some step taken by the third party that
indicates an intention to act. The trial court excluded a tip from a
confidential informant whose mental stability was in question, and
who had relayed what he regarded as suspicious behavior by a
member of a Muslim extremist group; there was no admission to
the murders, no showing that the group was anywhere in the
vicinity at the time of the murders, and no evidence of any step
taken. The court also excluded evidence of an extremist group,
where there was no evidence tying the group to the murders. The
court admitted evidence of a tip from a different confidential
informant that a criminal organization had "put out a contract" on an
East Indian family in Bellevue. Did the trial court properly exercise
its discretion in deciding which evidence met the legal criteria for
"other suspects" and which did not?

8. The right to cross-examine adverse witnesses is not
absolute; questioning that only remotely tends to show bias or
prejudice, or that is based on vague or speculative evidence, is

properly rejected. The defendants attempted to get the excluded
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"other suspect" evidence before the jury under the guise of
impeaching the thoroughness of the investigation. Did the trial
court properly exercise its discretion by rejecting this attempt to
"back-door" otherwise inadmissible evidence?

9. Expert testimony is not admissible unless it is helpful
to the trier of fact. The defendants argued at trial that their
confessions were coerced. The undercover officers who elicited
the confessions were fully cross-examined on the circumstances
under which the confessions were obtained. The jury saw and
heard the videotaped confessions. Did the trial court properly
exercise its discretion in excluding expert testimony on "false
confessions" as not helpful to the jury under these circumstances?

10.  Expert testimony is not admissible unless it is helpful
to the trier of fact. The defendants at trial argued that the RCMP's
undercover operation was flawed, and likely to lead to false
confessions. They proposed an "expert" who had experience in
undercover narcotics investigations in the U.S., but they produced
no evidence of accepted standards for undercover murder
investigations in Canada. Based solely on review of the case file,
the "expert" characterized the defendants as unsophisticated, naive

and immature. The jury saw or heard almost every interaction
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between the RCMP officers and the defendants. Did the trial court
properly exercise its discretion in excluding this testimony because
it would invade the province of the jury?

11.  Ajuryis presumed to follow instructions to disregard
testimony. In this case, several police officers made remarks that,
while based on their observations of the defendants, may have
crossed the line into interpretations of behavior and indirectly
commented on guilt. The trial court immediately sustained timely
objections, struck the remarks, and instructed the jury to disregard
them. Do the remarks fail to justify reversal of these convictions?

12.  The trial court should grant a mistrial only when the
defendant has been so prejudiced that nothing short of a new trial
can ensure a fair hearing. In this six-month trial, several witnesses
gave testimony that arguably violated the court's rulings on motions
in limine. Where information was imparted to the jury, much of it
was inconsequential. Where timely objections were raised, the trial
court sustained them, struck the offending testimony, and instructed
the jury to disregard it. Did the trial court properly exercise its
discretion in denying the motion for a mistrial?

13.  To prevail on a claim of prosecutorial misconduct, a

defendant must show that the conduct was both improper and
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prejudicial. The challenged comments must be examined in the
context of the total argument, the issues in the case, the evidence
addressed in the argument, and the instructions given to the jury.
The four isolated remarks challenged here came during a State's
closing argument that totaled almost eight hours. Three of the
comments came during rebuttal. The jury was instructed to
disregard one of them, while another drew no objection. None of
the challenged comments touched directly on the central issue in
this case — whether the defendants' confessions were true. Did the
trial court act within its discretion in denying the defendants' motion
for a mistrial based on these comments?

14.  The cumulative error doctrine applies only where
several trial errors, standing alone, may not justify reversal, but
when combined may deny the defendant a fair trial. Most of the
claims of error here are meritless; any that might have some merit
nevertheless had no effect on the outcome of this six-month trial.
Should this Court conclude that the cumulative error doctrine

cannot justify reversal of the defendants' convictions?
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B. STATEMENT OF THE CASE

1. PROCEDURAL FACTS.

On July 31, 1995, the State of Washington charged Glen
Sebastian Burns and Atif Ahmad Rafay with three counts of
Aggravated Murder in the First Degree; the charges were based on
the murders of Rafay's parents, Tariq and Sultana Rafay, and his
sister, Basma Rafay, at their home in Bellevue, Washington on July
12, 1994. CP 1-9. Burns and Rafay were arrested in Canada on
July 31, 1995. 114RP' 95; 115RP 160; CP 542-46.

Following lengthy litigation in the courts of Canada, the
Canadian Minister of Justice was required, as a condition of the
defendants' surrender to the United States, to seek assurances that
they would not face the possibility of the death penalty if convicted.
CP 53-81 (Court of Appeal for British Columbia), 834-65 (Supreme
Court of Canada). The King County Prosecuting Attorney
ultimately gave such assurances, and the defendants were

returned in the spring of 2001 to face these charges. CP 534.

"In referring to the verbatim report of proceedings, the State adopts the
numbering system set out in Appendix A of the Brief of Appellant ("BOA")
(Rafay). Additional volumes are referred to by date.
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Problems between the defendants and their attorneys
delayed the trial. Late in 2001, Rafay became dissatisfied with his
court-appointed attorneys, Gary Davis and James Koenig, and
moved to replace them. 1RP 70-89; 2RP 69-125; 3RP 5-74, 82-92;
4RP 1, 75-102; 5RP 1-44. The trial court ultimately allowed Davis
and Koenig to withdraw, and ordered appointment of new counsel.
CP 3635, 3661. On April 12, 2002, attorneys Veronica Freitas and
Marc Stenchever filed notices of appearance on behalf of Rafay.
CP 3663-66. Rafay's new attorneys promptly sought a continuance
of the time for trial to April 28, 2003; Burns agreed, and the motion
was granted. CP 1745, 1746, 3667, 3668.

Burns initially was represented by Theresa Olson and Neil
Fox. 1RP 1. Following an incident at the King County Jail on
August 10, 2002, Olson was removed from the case. 7RP 6-7; CP
1985-86. Finding that a conflict of interest had arisen between
Burns and The Defender Association, the trial court allowed Fox to
withdraw from the representation as well. 7RP 87-99; CP 1984-88.
New counsel appeared on behalf of Burns on August 27, 2002:
Jeffery Robinson, Song Richardson and Amanda Lee of Schroeter,

Goldmark & Bender. 7RP 144; CP 1996-97.
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Burns's new attorneys eventually asked that the trial date be
pushed back to September 8, 2003, and the court acquiesced.
10RP 101-02, 112; CP 2421. Trial was later continued, with the
defendants' agreement, to October 13, 2003. 32RP 101-03; CP
2468, 3794.

Following more than a month devoted to jury selection, the
parties began opening statements on November 24, 2003. 64RP 7.
The jury heard closing arguments almost six months later, on May
18-20, 2004. 148RP - 150RP. On May 26, 2004, the jury found
each defendant guilty of three counts of Aggravated Murder in the
First Degree. CP 3175-80, 4181-86.

Sentencing was postponed while attorney Robinson filed a
motion for withdrawal, as well as a motion for new trial based on
ineffective assistance of counsel on behalf of Burns. 152RP 2-3.
Rafay, apparently also dissatisfied with his attorneys' performance,
filed a pro se motion for a new trial based on ineffective assistance
of counsel. 154RP 4. The trial court postponed ruling on these
motions, and appointed a new attorney for each defendant to

present the motions to the court.? 154RP 7-8, 26; CP 3195, 4189.

% The court declined to allow original counsel to withdraw at this point, instructing
them to cooperate with the newly-appointed attorneys in presenting the
defendants' motions. 154RP 31-32; CP 3195, 4189.
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Burns, through his attorneys, also filed a separate motion for
new trial based on alleged trial error, in which Rafay joined. 154RP
5-7,11; CP 4775-76. The trial court denied this motion. 154RP 24,
45; CP 3194, 4188.

Prior to sentencing, Burns moved to represent himself on the
motion for new trial based on ineffective assistance of counsel.
156RP 2-44; CP 3198-3201, 3206-28, 3314-20. He asked to keep
newly-appointed counsel Bill Jaquette as standby counsel. 156RP
24. After questioning Burns, the trial court denied the motion,
finding that it was untimely made and that granting it would unduly
delay the proceedings. 156RP 16-25, 44-47; CP 3202, 3203.

When the sentencing hearing was finally held, on October
22, 2004, Jaquette moved on behalf of Burns to continue the
hearing for four months so that he could investigate Burns's claims
of ineffective assistance of counsel; Jaquette also informed the
court that Burns had privately retained yet another attorney, Brian
Todd, and that Todd would ultimately pursue the motion. 157RP 1-
5. Todd indicated that he and Burns might need only a week or two

to prepare for a hearing on the motion. 157RP 5-7.
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Katie Ross, Rafay's new attorney, citing the enormity of the
task of preparing a motion for new trial based on ineffective
assistance of counsel in a case of this size, ultimately moved to
withdraw Rafay's motion without prejudice. 157RP 8-11.

Noting previous delays, the trial court refused to continue the
sentencing hearing. 157RP 12-13. In response, Burns withdrew
his motion for new trial. 157RP 13-15. The trial court granted the
motions to withdraw, adding that it found "absolutely zero merit to
these claims." 157RP 29-33.

The parties proceeded to sentencing. 157RP 33. Burns
gave a lengthy allocution, criticizing his trial attorneys and
complaining that his trial was unfair. 157RP 44-87. The trial court
described Burns's remarks as "chilling in the lack of remorse that
you expressed for this brutally massacred family" and a
"remarkable example of selective memory." 157RP 87. The court
described Burns as "not immoral, you're amoral," and an "arrogant,
convicted killer." Id. The court concluded: "You were convicted,
Mr. Burns, based on your own chilling, casual confession and the
confession of Mr. Miyoshi, and a mountain of circumstantial
evidence as to your opportunity to kill and your motive for killing:

selfish greed." 157RP 88.
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Rafay's allocution was much shorter; he too proclaimed his
innocence, and he insisted that he loved and grieved for his family.
157RP 103-06. The court expressed its belief that Rafay was
remorseful, and had been so at the time of the murders. 157RP
106-07. As with Burns, the court said Rafay had been convicted
"on your own confessions, frightening confessions casually given
about how you did these things and why you did it." Id.

The court sentenced both defendants to three terms of life
imprisonment without possibility of parole. 157RP 88, 108.

2, SUBSTANTIVE FACTS.

a. Introduction.

Sebastian Burns and Atif Rafay were both 18 years old in
July of 1994. Ex. 22 at 1; Ex. 78 at 1. Both were Canadian
citizens, and the two were best friends. CP 58; Ex. 76 at 4; Ex. 543
at 38. With their former West Vancouver High School classmate,
Jimmy Miyoshi, they formed a close trio. 104RP 103-04.

Atif Rafay's immediate family consisted of his parents, Tariq
and Sultana, and a sister, Basma. 109RP 34-39. Atif, the only son,
was his parents' pride and joy. Ex. 76 at 5.

The Rafay family had only recently moved to Washington

State from Vancouver, British Columbia, Canada. Ex. 78 at 1.
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Tarig Rafay was an engineer, and had obtained work in the area.
Id.; 98RP 15. By the time that his family was settled in Washington,
Atif had left for his freshman year at Cornell University. Ex. 78 at 1.

Atif's parents were devout Muslims. 98RP 18-19; 109RP 59-
62, 65-66; Ex. 68 at 2; Ex. 72 at 88. Atif did not share their
religious devotion; he did not consider himself a Muslim, and did
not have Muslim friends. Ex. 72 at 88-89.

Atif had a troubled relationship with his sister, Basma, who
was autistic.® Ex. 72 at 69. Atif said that he was afraid of Basma,
and that she was "gross." Id. Tariqg and Sultana took care of
Basma; Atif had little to do with her. Ex. 72 at 70.

b. The Murders.

Shortly after 2:00 a.m. on July 13, 1994, Sebastian Burns
called 911 from the Rafay home and, in a breathless voice,
reported that there had been "some kind of break-in." 101RP 18-
21; Ex. 446. Burns added that he thought his friend's parents were

dead: "There's blood. They're not breathing. There's blood all

* Basma had developed normally up to the age of five or six, when she stopped
speaking. 98RP 20; 109RP 37-39. Sultana feared that she may have caused
her daughter's developmental problems by not giving Basma enough attention
after Atif was born. 69RP 186.
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over his face." Id. Telling the 911 operator that he did not think it
was safe to stay in the house, Burns said, "We'll be outside." Id.
i The police response.

The Bellevue Police Department responded swiftly. Offiéer
Hromada was the first on the scene, arriving at approximately 2:06
a.m. 67RP 184-85, 187, 197. While driving through the cul-de-sac
looking for the house number, Hromada was stopped by two young
men furiously pounding on his car and yelling. 67RP 190-92.
Burns and Rafay were almost incoherent, screaming about blood
and bodies "everywhere" in the house.* 67RP 193-96. Hromada
told them to calm down and sit on the curb. 67RP 199-200. The
two immediately quieted down, and sat on the curb as directed.
67RP 200-02. They asked no questions during the 15-20 minutes

that Hromada waited outside with them, nor did they volunteer that

there might be someone still alive in the house.” 67RP 205-08.

* In contrast to Burns's breathless call to 911 (Ex. 446) and the defendants' near-
incoherent screaming a few minutes later when police arrived, neighbors heard
two teenagers conversing relatively calmly in the cul-de-sac outside the Rafay
house at around 2:00 a.m.; the neighbors observed the two for about five
minutes, until police arrived. 70RP 207-08, 210-14; 71RP 81-85.

° Rafay was well aware that his sister was still alive; he later told police that he

had heard Basma moaning in her room before he left the house to await the
arrival of the police. Ex. 69 at 6-7; Ex. 72 at 65-66; Ex. 78 at 2.
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After a few minutes, Hromada turned the two over to Officer
Piculell. 67RP 211; 69RP 73. Burns was clutching his stomach in
a dramatic way and contorting his face, as if he were in severe
pain. 69RP 78. Burns refused medical attention, and rebuffed
Piculell's attempts at reassurance. 69RP 79-82. Rafay sat
motionless, staring straight ahead, but became "fidgety" when
Piculell began to question him. 69RP 82-83. Rafay answered
questions about himself and his family, and briefly described his
and Burns's activities that evening. 69RP 85-88. Burns ultimately
calmed down, and answered similar questions. 69RP 91-95.

Officer Lewis eventually took over, placing Burns and Rafay
in the back of his patrol car for about five minutes; the two were
quiet and subdued at that point. 77RP 12, 14-16. Eventually,
Lewis took a statement from Rafay (Ex. 78), while Officer
Deffenbaugh took one from Burns (Ex. 22). 69RP 11, 13-29; 77RP
16-48. After completing the statement, Lewis transported Rafay to
an interview room at the Bellevue Police Department, where a
second statement was taken by Detectives Bob Thompson and Jeff

Gomes (Ex. 69).° 77RP 48-49. Deffenbaugh, after taking Burns's

® When police told Rafay that he would have to go to the station and talk to
detectives, he seemed startled, and asked more than once why he had to do
that. 71RP 205-09.
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statement at the scene, transported him to the police station, where
a second statement was taken by detectives (Ex. 68). 69RP 21.

Meanwhile, police were discovering a scene of brutal
carnage inside the Rafay home. They went first to the upper level
of the house. 66RP 108; 67RP 33. Hearing gasping noises, they
started down a lighted hallway. 66RP 108, 112-13; 67RP 40-41.
The master bedroom was very dark. 66RP 115; 67RP 42-44, 130-
31, 133. With the aid of a flashlight, police could see a body on the
bed; the head and face were unrecognizable.” 66RP 115-16, 119;
67RP 43-45. Later inspection revealed a "massive" deposit of
blood spatter on the wall at the head of the bed, to the extent that it
actually ran down the wall; there was so much blood that it evaded
quantification even by an expert in bloodstain pattern analysis.
81RP 53; 91RP 48; 92RP 134, 148-49; 93RP 39-41. Based on this
scene, police initially suspected suicide by shotgun. 66RP 151;
67RP 45, 59-60; 68RP 142.

Police then moved on to Basma's room, the source of the
gasping sounds; they found her lying on the floor behind the door,

still alive. 66RP 120-23; 67RP 46. There was a hole in the wall

” The medical examiner compared the force used on Tariq Rafay to a bowling
ball dropped from several stories high directly into the center of his face. 107RP
90.
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behind the door; the drywall had been caved in and a piece of it

was hanging. 66RP 150-51. Medics transported Basma, who was
bleeding profusely from the head, to Overlake Hospital. 67RP 171-
72; 68RP 119-20, 199-200. She died later that day. 107RP 36-38.

When police moved to the downstairs part of the house, they
found Sultana Rafay's lifeless body, her bloody head covered by a
cloth. 66RP 129-31; 67RP 50-51. In the adjacent bedroom, police
found a messy scene, with boxes and other things lying around on
the floor. 67RP 51-52.

Police also checked the outside of the house. They noticed
that a sliding glass door leading onto a deck, providing a way of
entering or leaving the house, was half-way open.? 68RP 162-64.
There were no signs of forced entry to the house. 66RP 85; 67RP
57; 68RP 114; 92RP 179.

Detective Thompson arrived at the Rafay house at about
5:00 a.m. 98RP 167. Thompson described the scene in Tariq
Rafay's room as "horrific" — while he had been to hundreds of crime

scenes and seen many dead bodies, "that one will always stick in

® This is consistent with Burns's confession, in which he said that they left the
Rafay house after the murders through a sliding door upstairs. Ex. 542 at 20-21.
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my mind, just because of the violence that was in that scene."
98RP 179-80. Thompson had never seen anything like it before or
since. 98RP 183.

il The defendants' statements.

In all, police interviewed the defendants three times in the
days following the murders: at the scene on the morning of July 13,
1994 (Ex. 22, 78); at the police station later that morning (Ex. 68,
69); and late in the afternoon on July 14th (Ex. 72, 76). In these
statements, the defendants gave a narrative of their activities in the
days leading up to the murders, including a detailed version of
events on the night the Rafay family was murdered.

Rafay told police that his family had moved to their new
Bellevue home during the winter of 1993-94, while he was away at
Cornell for his freshman year. Ex. 78 at 1. Rafay had visited briefly
in late May, after school ended, then spent time in Canada with
relatives and friends. |d.; Ex. 69 at 12-16.

Both defendants reported that they had arrived in Bellevue
for a visit on Thursday evening, July 7, 1994. Ex. 78 at 1; Ex. 22 at
1. Burns described their activities on Tuesday, July 12th (the day
of the murders) in detail, starting from the time they awoke. Ex. 22

at 1. Getting to the evening, Burns said that he took a shower at
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about 7:45 or 8:00 p.m., just before they went out. Ex. 22 at 2.
Both described going to the Keg Restaurant in Factoria, and then to
the Factoria Cinemas for the 9:40 p.m. showing of "The Lion King."
Ex. 22 at 2; Ex. 78 at 1-2. Burns gave detailed descriptions of the
hostess and the waiter at the Keg. Ex. 22 at 2.

Both defendants said that they went to a restaurant in
downtown Seattle after the movie.® They arrived at around
midnight, and stayed an hour or more. Ex. 22 at 2-3; Ex. 78 at 2.
Once again, Burns gave a detailed description of the wait staff they
encountered. Ex. 22 at 2-3. The defendants said they left the
restaurant for a nearby nightclub, the "Weathered Wall," but arrived
just as it was closing. Ex. 22 at 3; Ex. 78 at 2. Burns said that he
went back into the restaurant to use the restroom, and then they
headed back to the Rafay house, arriving between 1:45 and 2:00
a.m.on July 13, 1994. Ex. 22 at 3; Ex. 78 at 2.

Both defendants reported parking the car in the garage and
entering the downstairs level of the house. Ex. 22 at 3; Ex. 78 at 2.
The first body they discovered was that of Sultana Rafay, lying in a

pool of blood on the floor of the family room. Ex. 22 at 3; Ex. 78 at

® Steve's Broiler, a 24-hour restaurant in downtown Seattle. 74RP 197-200;
75RP 15-18.
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2. They ran upstairs to Tariq Rafay's room and found him lying in
bed, with a large amount of blood on the bed and on the wall
behind his head. Ex. 22 at 4; Ex. 78 at 2. Rafay reported hearing
his sister, Basma, moaning in her room. Ex. 78 at 2.

Rafay took the time to notice a number of things in addition
to the bloodied bodies of his parents and the cries of his wounded
sister. He reported that boxes had been moved and opened in the
downstairs bedroom where Burns had been staying. Ex. 78 at 2.
He noticed that someone had moved things around in his own
room, and he believed that his stereo and "Discman" CD player
were missing. Id. at 3. He also noticed that the cabinet under the
television was open and the VCR was missing. Id.

After Burns called 911, the two went out the front door and
waited for police in the driveway. Ex. 22 at 4; Ex. 78 at 2.

In his statement later that morning, Burns added some
details about their activities of the previous evening. He said that
he and Rafay "chatted with the staff" at the movie theater, and he
described some technical problems that kept the curtain from
opening at the beginning of the movie. Ex. 68 at 2-3. He reported
what he had eaten at the restaurant in Seattle, and gave additional

details about the waitresses. Id. at 3. In spite of the fact that
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neither he nor Rafay was wearing a watch, Burns seemed fairly
certain about the times associated with each activity. Id. at 4, 2-4.

Rafay, in his second statement that morning, also gave
additional details about their activities of the day before, including
visits to Barnes & Noble, Safeway and Silver Platters. Ex. 69 at 1-
2. They returned home at about 5:30-6:30 p.m., and had dinner
with the Rafay family. Id. at 2. They left at around 8:30 p.m. to go
to the Keg, where they ate again. |d. at 3. After the movie, they
went to another restaurant in Seattle. |d. at 4.

Rafay said that, after finding his mother dead on the floor,
and before going upstairs to check on his other family members, he
and Burns went into the guest room downstairs and noticed that
"everything was upturned.” Id. at 6. Rafay then went into his
father's room, saw the blood on the wall, and "freak[ed] out." Id. at
7. He could hear his sister moaning, but he "didn't wanna hear
that," so he "just ran." Id. When pressed for further details about
what he did in the house, Rafay repeatedly said that he didn't know
or couldn't remember. Id. at 8, 9, 10, 11.

Detectives were struck by several things in these initial
statements. First of all, there was Rafay's reaction to seeing his

mother lying on the floor. He did not roll her over, or shake her, or
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attempt to see what was wrong — he just said she was dead. 98RP
194-95. Similarly, seeing blood in his father's bedroom, he did not
call out or run up to his father. 98RP 195. He heard his sister
moaning, but never went in to check on her. 98RP 195-96. In spite
of the carnage, he somehow noticed that his Walkman (Discman)
was missing. 98RP 197. And he showed no emotion, even when
detectives expressed empathy with his situation. 99RP 54-58.

As to Burns, Detective Thompson was surprised by his
statement that he could see blood on Tariq Rafay's head from the
doorway; Thompson had just been in Tariq's bedroom, and even at
5:00 a.m., when it was already starting to get light, it was dark in
there. 99RP 68-69. In addition, both Burns and Rafay were quite
detailed as to the times of their activities on the previous evening,
even though neither wore a watch. 99RP 66-67. While Burns had
said that he was afraid the killer might still be in the house, he went
no farther than the end of a very short driveway to sit down and
wait for police. 99RP 70. And Burns seemed "put out" by having to
talk to the police. 99RP 75-76.

Detectives Thompson and Gomes decided they needed to
talk to Burns and Rafay again. 90RP 95-96; 99RP 79-80. The

detectives went to the Bellevue Motel at around 3:00 p.m. on
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Thursday, July 14th, but the defendants were not there.'® 90RP 96;
99RP 101. Acting on a hunch, they found them at a nearby Barnes
& Noble bookstore. 90RP 97-98; 99RP 101-02. When the
detectives said that they wanted to talk to each one individually,
Burns reached toward Rafay and said, "We'll go together," but the
detectives would not allow that. 90RP 101-02; 99RP 102-04.

They started with Rafay, sitting down at a picnic table in a
nearby park. 90RP 100; 99RP 104-05. When asked what he and
Burns did in the days following their arrival in Bellevue on Thursday
night, July 8th, Rafay mentioned a mall and a lot of time watching
television, but said that "all the days seem to be blur[re]d." Ex. 72
at 4-5. They stayed up late and slept late. |d. at 7. They ate pizza
and "cruised around"; the days were "a mis[hjmash." Id. at 9, 12.

On Sunday or Monday they drove to Vancouver. |d. at 12.
They stopped at Burns's house, picking up his bank book and a
shirt. 1d. They stopped to eat, and then headed back; Rafay
denied seeing any friends, saying that there wasn't time. |d. at 13.

When pressed for further details of their stay in Bellevue,

Rafay was vague: "Maybe we just hung out, we may have even

' Since the Rafay home was a crime scene, Bellevue Police had rented a room
for Burns and Rafay at the Bellevue Motel. 72RP 42-43.
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gone for a drive or something, or, but | don't remember anything
specific. | just don't remember. We, we, | guess we, | guess we
wasted insane amounts of time just hanging around and eating
food and lying around." Id. at 15-16.

By contrast, Rafay was clear on their activities on Tuesday,
right before the murders. He mentioned Silver Platters, Barnes &
Noble, Safeway, and a Mitsubishi dealer. Id. at 16-17. They ate
dinner at home, went to the Keg, and then to "The Lion King." Id. at
18-20. Rafay described the waiter at the Keg, and he knew what
they ate there. Id. at 22-23. He described their time at the movie
theater in great detail, including how they ran up and tried to pull
back the curtains when they were stuck. Id. at 25-29. When
asked, Rafay described the movie's ending.’’ 1d. at 29.

Rafay also knew exactly where they parked at the restaurant
in Seattle, where they sat and what they ate; he described the
waitresses in great detail. Id. at 31-37. After finding a nearby
nightclub closed, they drove straight home. |d. at 38-40.

When asked what he did and said once inside the house,

Rafay's answers were rife with "I don't know" and "I can't [or don't]

" "The Lion King" had been released in Seattle and Vancouver, British Columbia
on June 24, 1994, three weeks before the murders. 112RP 84-85; Ex. 498.
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remember." |d. at 41-85. He did report seeing the bloodstain on
the wall in his father's bedroom, even though the light was off and
he did not go very far into the room. |d. at 54, 57. He admitted that
he never liked his sister, and that he found her "gross." Id. at 69.

When asked why anyone would want to kill his parents,
Rafay recalled his mother talking about "enemies of the family"
from the Shiite religious sect.'? 1d. at 87. When confronted with the
fact that he had made no attempt to notify any relatives about the
murders, but was instead sitting around with Burns reading
magazines,' Rafay reacted defensively, claiming he felt insulted.
Id. at 91-94. When asked whether Burns might have done the
killing, Rafay responded, "Never in a million years." Id. at 96.

At the conclusion of the interview, Thompson and Gomes
drove Rafay back to the motel. 99RP 214. Returning to the
bookstore, the detectives found Burns upset that he had been kept
waiting so long. 95RP 24-25; 99RP 225-26; Ex. 76 at 1. As with

Rafay, they interviewed Burns in the park. 95RP 26; 99RP 226.

"2 Rafay had previously told police that he could not think of any enemies of his
family, either in the U.S. or in Pakistan. Ex. 78 at 3.

3 Rafay also rented videos using his father's Blockbuster card during their stay in
the motel. 76.5RP 18-19; 101RP 222-26.
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When asked what they did in the first days of their visit,
Burns, like Rafay, mostly could not remember. Ex. 76 at 4-5, 7-8.
Like Rafay, Burns did recall the trip to Vancouver. |d. at 8-11.
Contrary to Rafay's statement, however, Burns reported visiting
Jimmy Miyoshi at Miyoshi's workplace. |d. at 10.

Burns recited much of the same details of their activities on
the day of the murders as Rafay had. |d. at 11-15, 18-25. Burns
said that he had showered in the downstairs bathroom before they
went out that evening. Id. at 15-16. But when it came to what they
did when they returned to the Rafay home after the evening's
activities, Burns, like Rafay, responded to many questions with "
don't remember" or "l don't know." Id. at 27-38. Burns said that he
could see blood on Tariq Rafay's face and on the wall, although the
bedroom was dark and Burns did not go past the doorway. Id. at
32-33. Burns had no idea who might have done this. Id. at 39-40.

After the interview, the detectives took Burns back to the
motel. 95RP 35; 100RP 166-67. Having learned from Rafay that
the room had no telephone, they arranged to have one put in. Ex.

72 at 92; 95RP 19-21, 35.
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ii. Flight to Canada."

On Friday morning, July 15th, at about 11:30 a.m., Detective
Gomes went to the Bellevue Motel and found the defendants gone.
95RP 43-45. At about noon on the same day, some of Rafay's
family members arrived at the motel, also looking without success
for the defendants.” 95RP 45; 100RP 174. Gomes contacted
Canadian Customs to determine whether the two had crossed the
border into Canada.'® 95RP 49-50. Gomes was notified at 2:10 on
Friday afternoon that Burns and Rafay had in fact entered

Canada."” 95RP 52-53.

'* While the defendants characterize their actions as simply a return "home"
(BOA (Burns) at 21; BOA (Rafay) at 29), the Supreme Court of Canada saw it
differently: "We accept that when the respondents are in British Columbia they
are 'at home.' They are also using 'home' as a safe haven. A murderer who
flees the scene of a crime across an international boundary is seeking a 'safe
haven' irrespective of whether he or she holds citizenship in the state from which
flight commenced, or in the destination state, or in neither." CP 848.

'* Detective Thompson had learned only that morning that members of the Rafay
family were in town and planned the funeral for that day. 100RP 169.

'® Detective Gomes was unaware at this point that Lieutenant Mott had received
a call from the Canadian Consulate inquiring whether the defendants were being
held in custody, or were free to leave. 95RP 51-52; 72RP 193-95.

"7 The Canadian Customs Inspector later described Burns and Rafay as "very
pale, very nervous." 77RP 153.
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The funeral for the murdered Rafays was held on Friday,
July 15, 1994 at 1:30 p.m. at a mosque in the Northgate area of
Seattle. 98RP 45-48. Close to 500 people attended. 98RP 59-60.
Burns and Rafay did not. 89RP 156-57; 98RP 60; 100RP 174-75.

Within a month of their return to Canada, the defendants,
along with their friends Jimmy Miyoshi and Robin Puga, moved into
a house at 2021 Philip Avenue in North Vancouver. 104RP 185-86;
108RP 144.

(2 The Bellevue Investigation.

In the immediate aftermath of the murders, Bellevue Police
canvassed the neighborhood. 71RP 191-92; 73RP 33-34, 78.
Julie Rackley, whose house was just to the northeast of the
Rafays', reported hearing hammering sounds, as if someone were
putting up pictures, on the evening of July 12th. 70RP 91. Rackley
was unable to pinpoint where the sounds were coming from. 70RP
92. After trying to recreate her activities of the evening, Rackley's
best estimate of the time she heard the sounds was between 9:45
and 10:15 p.m. 70RP 101.

Mark Sidell, another near neighbor of the Rafays, heard

what he described as hollow pounding sounds on that evening; at
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the time, he attributed the sounds to someone unpacking boxes.®
71RP 65-66. Sidell's best estimate of the time was between 9:10
and 9:20 p.m. 71RP 66. Sidell's wife, Judy, was inside watching a
movie with the windows open; she heard no hammering or banging
sounds up until 11:30 p.m., when she fell asleep. 70RP 206.

Detectives collected a mountain of evidence from the Rafay
residence. Among the most significant items were blood and hair
from the downstairs shower. Eleven hairs were collected from the
floor of the shower stall; they were dispersed in a circular pattern,
between 6 and 18 inches from the drain. 80RP 70-71. In 1995, a
forensic serologist, Dr. Edward Blake, was able to link one of those
hairs to Burns with a high degree of certainty. 112RP 132-33. In
2001, using more sophisticated DNA technology, Dr. Blake was
able to link two additional hairs to Burns. 113RP 5, 8-18.

Blood evidence pointed to the murderer having showered
downstairs.'® Sprayed with Leucomalachite Green, a reagent that

turns green when it comes in contact with blood, the wall on which

'® In a later attempt to recreate the sounds, detectives hit the walls of the Rafay
home with a piece of pipe, a hammer, and an aluminum baseball bat while the
witnesses listened from their homes. Both Rackley and Mark Sidell identified the
bat as the likely source of the sounds they had heard. 95RP 69-70.

'® This is consistent with Burns's confession, in which he said that he had

showered after the murders to clean the blood off himself and the baseball bat he
used to kill the Rafays. Ex. 542 at 28, 47.
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the shower head was located "lit up" as if "turning on a Christmas
tree." 91RP 102-03, 171. An evidence technician collected some
samples. 80RP 55-56, 73-89. These blood samples were linked

through DNA analysis to Tariq Rafay. 94RP 73-74; 113RP 20-30.

The blood spatter in the shower was not consistent with a
person simply leaning into the shower to wash off an implement,
because the small amount of blood on the back wall indicated that
something was blocking the spatter of water and blood onto that
wall; it is likely that a person in the shower created the spatter
pattern. 91RP 9-14; 92RP 95, 98; 94RP 73. The evidence in
Tarig's room and, to a lesser extent, Basma's, led to the conclusion
that whoever wielded the weapon would have gotten a significant
amount of blood on himself. 92RP 95-96; 93RP 193-94.

Not surprisingly, many of the latent prints found in the Rafay
home belonged to various members of the Rafay family, including
Atif Rafay, and to Sebastian Burns, who had been staying in the
house for days. 84RP 97-98, 124-72. The fingerprint examiner,
Carl Nicoll, focused particular attention on the overturned boxes in
the downstairs bedroom, because the call had come in as a
burglary. 85RP 14, 24, 28, 45-46. Nicoll discovered a set of three

prints on the inside lip of the lid of one of these boxes. 85RP 24,
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46, 52-53. One of the prints was from a right index finger; based on
the orientation of the other two, it was likely that they represented
the middle and ring fingers of the same person. 85RP 57-58. The
index finger belonged to Sebastian Burns. 85RP 60. The box was
tipped over and its contents spilled toward the floor; the prints could
not have been left there when the box was closed.?’ 85RP 63-67.
Ninhydrin, the chemical Nicoll used to develop the latent
prints on the porous surfaces of the boxes, reacts primarily to
amino acids, a component of perspiration. 85RP 10. The process
is generally a slow one, and most of the fingerprints on the boxes
took three days to develop fully. 85RP 69-70. Burns's prints were
the exception, however; they developed at a speed unlike anything
Nicoll had seen in his 32-year career. 85RP 70-72. This indicated
a substantial deposit of perspiration on those prints. 85RP 71.
Additional evidence was consistent with the defendants'
confessions.?! An expert in crime scene analysis concluded that
the likely order of the killings was Sultana, then Tariq, then Basma.

94RP 64-66. The fact that Tariq's blood was found in Basma's

% This is consistent with Burns's confession, in which he said that they moved
things around to simulate a break-in. Ex. 543 at 18.

%' These confessions are set out in detail in §§ B.2.d.viii and ix, infra.
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room made it a virtual certainty that the father was killed before his
daughter. 94RP 23-26; 113RP 51-55. Burns, in describing the
murders to an undercover RCMP? officer, said that he killed "the
mother" first, "[tjhen the dad and then the sister." Ex. 542 at 31-32.

It appeared that Sultana and Tarig moved little if at all during
the attacks on them. 92RP 184, 187; 93RP 37. Basma, however,
was a very different story. Evidence at the scene showed that she
was in motion during the attack. 94RP 29, 32, 36, 42-43, 56-57,
59-60. Basma had serious injuries on her arms and hands that
showed how vigorously she had tried to defend herself. 107RP
161-63. When an undercover RCMP officer asked if any of the
victims had fought back, Burns responded, "Well, [t]hat's a story
that hasn't really been told . . . ." Ex. 543 at 40. As Burns and
Rafay both laughed, Burns described how Basma was "standing up
and walkin' around," and thus "took a little more bat work." Id.

The medical examiner concluded that the blunt-force injuries
sustained by all three of the Rafays were consistent with a baseball
bat. 107RP 47, 66, 82, 90-92, 141-42. Fragments recovered from

indentations in the wall of Basma's room indicated that the damage

2 Royal Canadian Mounted Police. 108RP 103.
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was likely caused by a metal baseball bat. 88RP 5-28. Burns told
an undercover RCMP officer that he used a metal baseball bat to
murder the Rafays. Ex. 542 at 20, 53.

Spraying the carpet in Tarig's and Basma's rooms and the
hallway outside those rooms with a chemical to detect blood,
investigators observed "soft, curved patterns” consistent with a
shoeless foot. 91RP 118-22, 134-47; 93RP 153. Burns told an
undercover RCMP officer that he committed the murders wearing
only his underwear. Ex. 542 at 28-29; 99RP 127.

The evidence on the east wall of Tariq's room cast some
uncertainty on where the attacker stood while wielding the murder
weapon, and how many persons may have been in the room during
the attack. The east wall contained a sliding glass door. 91RP 49.
The head of the bed was against the south wall. 91RP 55. The
entry to the bedroom, and thus the approach to the bed, was from
the west. 91RP 68.

While the majority of the blood was deposited on the wall
above the head of the bed, there was some blood spatter on the
east wall next to the bed. 91RP 48-49, 87-88. There was an area
on that wall, extending 62 inches up from the floor and about 24

inches wide, that appeared to be devoid of blood spatter. 91RP 88-
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89. Crime scene analyst Kay Sweeney concluded that something,
most likely a person, had blocked the blood spatter. 91RP 90.

Based on this void, and on a pillow found on the east side of
the bed that crime scene analyst Ross Gardner believed had been
moved off the bed during the attack, Gardner hypothesized that
there was a second person on the east side of the bed while the
attacker directed blows at Tariq from the west side. 93RP 64-68,
119-21, 183. Gardner acknowledged, however, that he could not
exclude the possibility that the attacker struck blows from the west
side of the bed, then walked around to the east side and moved the
pillow while striking additional blows; he simply did not find that
"logical." 93RP 120-21.

There was in fact evidence that the killer had delivered blows
from the east side of the bed. Sweeney had observed a circular
deposit of apparent blood, approximately the size of a baseball bat,
on the carpet in that area; using a different technique, Gardner
observed two contact marks on the east side of the bed that he
believed represented a weapon in contact with the floor. 91RP 91-
92; 93RP 153, 155-56. Sweeney also noted a cast-off pattern of

blood extending across the east wall and onto the ceiling that was
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consistent with a person standing on the east side of the bed and
swinging a bat right-handed. 91RP 93.

Based on the defendants' statements, it is likely that only
Burns was present in Tariq's bedroom when Tariq was murdered;
both Burns's and Rafay's confessions indicated that Rafay played
little active role in the murders, and watched only the murder of his
mother. Ex. 542 at 18, 31; Ex. 543 at 39, 40. Neither defendant
ever mentioned the participation of a third party, and both indicated
that Miyoshi was not present. Ex. 542 at 32-33; Ex. 543 at 51.

Several pieces of evidence could not be tied to any of the
known players with certainty. Two small blood stains from the
garage floor contained sufficient DNA for Dr. Blake to develop a
genetic profile. 113RP 58-60. While one was compatible with
Tariq Rafay, the other contained a mixture of male and female DNA
from at least three persons not previously connected with the Rafay
home through any other evidence. 113RP 61-62. Blake explained
that myriad biological material ended up on floors as a result of
talking, expectorating, etc. 113RP 63. There was no way to know
when this material was deposited on the garage floor. 113RP 64.

In addition, a hair recovered from the sheet on Tariq Rafay's

bed could be attributed only to an unknown male. 113RP 9-10.
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Two cigarette butts found in the Rafays' back yard almost six weeks
after the murders could be attributed only to a different unknown
male. 83RP 67, 75-76; 113RP 10.

d. The Canadian Investigation.

Over the course of approximately three months, the Royal
Canadian Mounted Police ("RCMP") conducted an undercover |
operation into the murders. The investigation culminated in Burns
and Rafay describing to undercover officers how and why they
killed the Rafay family.

i. The RCMP decides to investigate.

In early January 1995, a sergeant with the RCMP's Serious
Crimes Unit, having learned of the Rafay murders through the
media, contacted the Bellevue Police to offer assistance. 101RP
26-27. On January 11, 1995, Bellevue detectives met with RCMP
investigators in Vancouver, British Columbia, and shared
information about the investigation. 101RP 27-30; 108RP 107-08.
The Bellevue Police asked the RCMP's assistance in obtaining
financial records, as well as DNA, blood, and hair samples from the
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