
No. 06-1-03538-7 

CDAI#~ 

IN 'lHE <XlJRl' OF APPEALS OF 'lHE STATE OF WASHING'lm 
DIVISIOO CfiJE 

ulgS3/Cf 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 

RAYttDID D. MCXDY, 

APPELLANT, 

v. COU/t ' .' 
D/~ ~() 

STATE OF WASHINGIm, 

~. 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 
AAAAAAAAA*kA*AAAAAA*AAAAAA**AAAA***AA*AA*A****A*AA 

W APPEAL FRGi 'lHE SUPERIOR <nJRT OF THE 
STATE OF WASHINGIm FOR KING <nNlY 

'lHE HCN:JRABLE PARIS K. KALLAS, JULGE 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 

BRIEF IN SUPPOR.l' OF APPELLl\Nl' I S 
PmSOilAL RESTRAINT PEITI'IW 

PURSUANl' 'ID (RAP) 16.3) 

AAAAAAAAAAAAAAAAAAAAAAAAAA*****AAAAAAAAAAAAAAAAAAA 
AAAAAAAAAAAAAAAA*AAAAAAAAAAA**AAAAAAAAAAAAAAAAAAAA 

Rayaooo D. ~y 
Appellant 

D.O.C. 270764-H4-~52-1 
Stafford Creek Correctional Center 

Aberdeen, Wash 98520 

L~ 

) 
) 



, .. 

{ 

TABLE OF a:Nl'ENl'S 

Pl\GES: 

TABLE ()F' ~:....... • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• II, III, IV 

A. 

B. 

c. 

D. 

J\.C3SI~ ()F' ~ •••••••••••••••••••••••••••••••••••••••••••••••• ,. • 1 

ISSUES ~ ~ ASSI~ OF ERRORS ••.....•••••••...........•••• , 

srA'l'EMEN'r OF 'DIE ~ ••••••••••••••••••••••••••••••••••••••••••••••••• 3 

~ ........................................... ................... 6 

Issues: 

1. > 

2.> 

3.> 

4.> 
5.> 

SUMMARY OF 'DIE ARGUMENT •••••••••••••••••••••••••••••••••••• 6 

SUMMARY ()F' 'DIE ARGUMENT •.••••.•..........•••.••••.......••• 20 

SUMMARY OF THE ARGUMENT •••.••....•.••••••••••••••.•.•.•••.. 26 

SUMMARY ()F' 'DIE ARGUMENT •••••••••••••••••••••••••••••••••••• 28 

SUMMARY ()F' 'DIE ARGUMENT •••••••••••••••••••••••••••••••••••• 3'2 

E. ~SI<:N ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • 37 

I 



STATE CASES: 

, , 

TABLE OF AU'IHORIES 

1. Evans V. Superior Oourt, 11 cal. 3d 617, 114 

PAGES: 

cal. Rptr. 1 21 ( 1974) •••••••••••••••••••••••••••••••••••••••••••••••• 8 

2. Harrison V. Whitt, 40 Wash.App 175, 177 
698 P.2d 87, review denied, 104 Wh.2d 1009 (1985) ••••••••••••••••••• 31 

3. Pepper V. J.J. Wlecme Oonstr.Oo., 73 Wash.App 523 
547-48, 871 F.2d 601, review denied, 124 Wh.2d 1029 (1994) •••••••••• 31 

4. Preston Mill 00. V. Deparbnent of Labor & Indus., 
44 Wh.2d 532, 536, 268 P.2d 1017 (1954) ••••••••••••••••••••••••••••• 30 

5. state V. Badda, 63 Wh.2d 176, 385 P.2d 359 (1963) ••••••••••••••••••• 36 

6. state V. Boot, 40 Wh.2d 215, 697 P.2d 1034 (1985) ••••••••••••••••• 8,20 

7. state V. Cbe, 101 Wh.2d 772, 789, 684 P.2d 688 (1984) ••••••••••••••• 36 

8. state V. Gates, 28 Wash. 689 695 P. 385 (1902) •••••••••••••••••••••• 28 

9. State V. Hewett, 86 Wn.2d 487, 492 n.4, 545 P.2d 1201 (1956) ••••• 27,31 

10. State V. Hilliard, 89 Wn.2d 430, 573 P.2d 22 (1977) •••••••••••• 7,10,19 

11. State V. James, 30 Wash.App 520, 523, 635 P.2d 1102 (1981) ••••••••••• 7 

12. State V. Ortiz, 34 Wash. App 694,699, 664 P.2d 1267 (1983) ••••••••••• 7 

13. state V. Smith, 36 Wash. App 133, 672 P.2d 759 (1983) •••••••••••••••• 7 

14. State V. Williams, 49 Wn.2d 345, 360, 301 P.2d 769 (1956) •••••••• 27,31 

FEDERAL CASES: 

1. Bake V. Bardo, 177 F.3d 149 (3th Cir 1999) •••••••••••••••••••••••••• 36 

2. Boles V. Foltz, 816 F.2d 1126, 1132 (6th Cir (1987) ••••••••••••••••• 36 

3. Holsclaw V. Smith, 822 F.2d 1041 (11th Cir 1978) •••••••••••••••••••• 37 

4. GARY V. Klauser, 282 F.3d 633, 639 (9th Cir 2002) ••••••••••••••••••• 18 

5. Gr.ant V. City of Long Beach, 315 F.3d 1081 (9th Cir 2002) •••••••• 17,18 

6. Jacob V. Horn, 395 F.3d 100 (3rd Cir 2005) •••••••••••••••••••••••••• 36 

II 



, 
( 

TABLE OF AU'ffiORIES' CONT' D 

PAGES: 

FEDmAL CASES: aNI" D 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

Jermyn V Horn, 266 F.3d 257, 282 (3rd Cir 2001) •••••••••••••••••••••• 36 

OSborn V. Shillinger, 816 F.2d 612 (10th Cir 1988) ••••••••••••••••••• 37 

Rice V. Marshall, 816 F.2d 1126, 1132 (6th Cir 1987) ••••••••••••••• 35,36 

state V. Bagley, 641 F.2d 1235 (9th Cir 1981) •••••••••••••••••••••••• 24 

U.S. V. GillVER, 596 F.2d 857 (9th Cir) 444 U.S. 860, 
100 S. ct. 124, 62 L.Ed.2d 81 (1979) •••••••••••••••••••••• ···········24 

U.S. V. Irwin, 612 F.2d 1182, 1186-87 (9th Cir 1980) ••••••••••••••••• 25 

u.s. V. Kilrain, 566 F.2d 979,982 (5th Cir) 
cert denied, 439 u.s. 819, 99 S. Ct. 80, 
58 L.Ed.2d 109 (1978) .••.....••.•••.....•.••.•.•..••••••. 24 

u.s. V. Maingan, 618 F.2d 1127, 1133 (1982) •..••......••• 18 

U.S. V. Meinster, 478 F.Supp 1131, (S.D. Fla 1979) •••...• 24 

U.S. V. Peele, 574 F.2d 489 (9th Cir 1978) ..•...•..•.•... 10 

U.S. V. Sander, 615 F.2d 215, 219 (5th Cir 1978) ..•••••.. 10 

U.S. ·V. Woods, 554 F.2d 242 (6th Cir ) 
cert denied, 430 U.S. 969, 97 S. Ct. 1652, 
52 L.Ed.2d 316 (1977) •••••..••••••••••••.•.•.••...•••••.• 24 

U.S. SUPREME COURT CASES: 

1. Johnson V. Zerbst, 304 U.S. 458, 463 (1938) ..•....••.•.•• 23 

2. Maine V. Moulton, 474 U.S. 159, 106 S. Ct. 477 (198~) •. 21,22 

3. Manson V. Brathwaite, 432 U.S. 98 
53 L.ED.2d 140, 97 S. Ct. 2243 (1977) ...••.••..••.••..... 8 

4. Massiah V. United States, 377 U.S. 201, 
48 S. Ct. 1199 12 L.ED.2d 246 (1964) .......•.•.•.•.•. 22,25,33 

5. Simmons, V. United States, 390 U.S. 377, 
88 S. Ct. 19 L.ED.2d (1980) .......•...•...•••..•.•.••••.. 18 

III 



" 

TABLE OF AUTHORIES, CONT"D 

PAGES: 

U.S. SUPREME COURT CASES: CONTID 

6. Spano V. New York, 360 U.S. 315, 
79 S. Ct. 1202,3 L.Ed.2d 1265 (1959) ................•..•. 22 

7. Strickland V. Washington, 466 U.S. 668, 
687, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1980) .•••..•....•.. 32,36,37 

8. United States V. Henry, 447 U.S. 264, 
100 S. Ct. 2183, 65 L.Ed.2d 115 (1980) ................... 22,23 

9. United States V. Wade, 388 U.S. 218, 
18 L.Ed.2d 1149, 87 S. Ct. 1926 (1967) ...••...••.•........ 7 

10. Wainwright V. Sykes, 433 U.S. 72, 
53 L.Ed.2d 594 S. Ct. 2497 (1977) •.......••..............• 35 

11~. In re Winship, 397 U.S. 358, 364, 
90 S.Ct. 1068, 25 L.Ed.2d 368 (1970) ...•.........••.....•. 28 

12. Wardius V. Oregan, 412 U.S. 470, 
73 L.Ed.2d 82,93 S.Ct. 2208 (1973) •.•....•...••.••...... 8,20 

STATUTES, RULES, AND OTHERS: 

United States Constitution: 

Sixth Amendment, ..••...•...••.....•.•••...• 2,3,7,20,21,23,31,33,34,37 

Fourteen th Amendment, ............................................ 2 ',3 

Washington State: 

Article 1, § 22 .............................................. 2,33,34,37 

Court Rules: 

CR 26 (4)(b) ..•...............•.••...................••......•.•.. 5 

erR 3.5 ........................................................ 32,33 

erR 3.6 ............................................. . ............. 32 

erR 4.7 .................................................. 7,8, 11 , 13 , 19,37 

erR 8.3 (b) ...................................................... 5,33 

STATUTES: 

R.G.W. 58.020 .........•.........•...•..•.•....•.•.•...•........... 28 

VI 



! 
I 

A. ASSIGNMENT OF mRORS: 

" 

1. The May 1-2, 2007 in-court identification of petitioner 

was tainted by the February 13, 2006 photo-montage created by Detective 

Aakervik of the Seattle Police Department, which was impermissibly 

suggestive, 1llldermining the out come of the jury's verdict and conviction. 

2. The testimony of the State's witness, to-wit, jailplant/ 

informant, King C01lllty inmate Kevin Scott Olsen, which probative value 

was out weighted by the danger of llllfair prejudice, denied petitioner 

a fair trial. 

3. The rebuttal evidence, to-wit, the surveillance tape from 

the Key Bank incident, which ultimately convicted petitioner, was mis

represented to the jury, and its prejudicial effect to petitioner, denied 

petitioner a fair trial. 

4. The totalli ty of the circumstance surro1lllding the evidence 

viewed in the light most favorable to the State, does not establish a clear 

and convincing corpus delicti or logical nexus supporting the conviction 

of three C01lllts of first degree bank robberies, and 1lllder minded the jury's 

verdict and conviction. 

5. During the critical stages of petitioner's trial and pretrial 

proceeding, petitioner appointed c01lllsel's preformance felled belew~a~reasonble 

objective standard, denying petitioner effective assistance and representation 

of c01lllsel. 

B. ISSUES PRETAINING TO ASSIGNMENT OF ERRORS: 

1. After conducting a photo-montage identification procedure, on 

February 13, 2006; February 27, 2006; and March 2, 2006, which none of the 

victim tellers' positively identified petitioner as the robbery suspect, 

proceeding Pro-Se, the State denied petitioner's motion for a line-up on 
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May 15, 2006. With know indenpendent identification other than the 

photo-montage, did the State denied petitioner due process and equal 

protection, pursuant to the Sixth and Fourteenth Amendment of the 

United States Constitution? 

2. While in-custody waiting for trial on the February 21, 2006 

VUCSA arrest, and the deli very charge, petitioner was charged with two 

counts of first degree bank robberies. On April 12, 2006 petitioner was 

granted a motion to proceed Pro-Se. On September 1, 11, 2006 incident to an 

interview with a F.B.I. informant Kevin Scott Olsen, who alleged that 

petitioner confessed to robbing four banks. This information was a result 

of Kevin Olsen assisting petitioner proceeding Pro-Se with legal rearch 

and trial strategies, to-wit, work-product. Did the testimony of Kevin Scott 

Olsen violated petitioner's due process and equal protection, pursuant to 

the Massiah Doctrine, and denied petitioner the right to effective Pro-Se 

representation and a reaso~e Pro-Se defense, pursuant to the Sixth Amendment 

of the United States Constitution? 

). Proceeding Pro-Se, Petitioner acquired relevant pretrial 

evidentiary discoveries, t6-wit, video analysist expert, who, after examining 

the surveillance tape from the February 1), 2006 Key Bank incident, submitted 

a conclusion and report, and would have testfied that the surveillance tape from 

the February 1), 2006 incident was, (1) Provided little information. (2) 

Was of poor quality and the system was in disrepair. (J) 90% or more of the 

alleged activity from the surveillance tape was missing. By the jury not being 

informed of this expert's testimony, before viewing this tape as rebuttal 

evidence, denied petitioner due process and equal protection pursuant to 

Washington State Constitution Article 1, § 22, and the Fourteenth Amendment 
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of the United States Constitution, also undermining the outcome of 

the proceedings and verdict. 

4. As a result of an alleged demand-note, a montage, 

dusted palm-print, and the testimony of an informant, the mis

representation of the evidence, to-wit, the Key Bank's surveillance 

tape, here, other than the alleged dusted palm-print, petitioner 

was convicted without any other clear and convincing evidence. 

Do the record reflects a prima facie showing, that viewing the 

evidence in the light most favorable to the State, establish each 

elements or the identity of petitioner beyond a reasonable doubt? 

5. For five months Mr. McKay assisted petitioner pursuant 

to cause number 06-1-03538-7 as stand-bt counsel,before taking 

over as Attorney of record. Mr. McKay was aware of all five Pro-Se 

assigned expert witnesses who preformed pretrial evidentiary 

examination of evidence the State were to present~d in its case

in-chief as follows: 1.) Demand-note; 2.) Photo~montage; 3.) 

Palm-print; 4.) Surveillance tape; 5.) Private investgator. By 

not calling available witnesses during critical stages of defense 

case-chief, denied petitioner exculpatory due process and effective 

assistance of counsel pursuant to the Sixth and Fourteenth 

Amendment of the United States Constitution? 

C. STATEMENT OF THE CASE: 

On February 9, 2006 petitioner was arrested in Dowm Town 

Seattle for allegedly delivering a controlled substance to an 

undercover Seattle Police Officer. Incident to the arrest, the 

the arresting officer founded what appeared to be a bank demand-
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note on petitioner's personal. See Exs. 1 & 2. On the morning 

of February 10, 2006 at 11:00am, Officer Sean Hamlin of the Seattle 

Police Department, also (SPD), e-mailed Detective Rodgers who 

informed Detective Aakervik, both of SPD, that petitioner was 

arrested on February 9, 2006, and the arresting officer founded a 

bank demand-note on petitioner personal. See Ex.3 2 of 5 at 12. 

As a result of this information, Detective Aakervi~ stated that 

petitioner's "identity" matched that of a robbery suspect. At 

1 :4Opm February 10, 2006, Detective Aakervi.Jc- contacted King County Prosecutor 

Attorney's Office and spoked with Laura. Poellet, briefed her on his investigation 

concerning petitioner and alleged bank robberies, and requested that she 

have petitioner held in-custody pending a February 14, 2006 line-up. See Ex.3 

3 of 5 at 14-16. On February 13, 2006, Detective Aakervilt was informed by 

the King County Prosecutor Attorney's and King County Jail that petitioner was 

released from custody February 10, 2006 at 10:3Opm. Here on February 13, 2006 

at 1 :3Opm Detective Aakervik created a photo-montage (#55360). See Ex.3 

3 of 5 17-22. On February 21, 2006 petitioner was arrested on a $50.000.00 

VUCSA warrant filed on February 15, 2006.' On February 27, 2006 and March 

2, 2006 Detective Aakervik conducted a photo-montage identification procedure 

with the montage created on February 13, 2006. While in-custody waiting for 

It was o:ply after the February 21, 2006 arrest for a $50.000.00 
outstanding VUCSA warrant is'sued on February 15, 2006, as L -:Eesi1lt'OI 
the February 9, 2006 incident, that petitioner was first informed about 
the alleged demand-note, which was incorporated in the information for the 
pretextual and unlawful February 15, 2006 issuing of an arrest warrant. 
See Petitioner's PRP now pending in this court challenging the State's 
unconstitutional securing of an arrest warrant, prusuant to cause number 
06-1-03531B-7 
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trial frOOl the Februrary 21, 2006 VUCSA warrant arrest, on April 7, 2006 

as a result of the Certification For Determination Of Probable Cause filed 

on March 31, 2006 by Detective .Aakervik, Petitioner was charged with two 

COWlts of first degree bank robberies. See EX4. On May 15, 2006 proceeding 

Pro-Se, Petitioner was denied a motion requesting a line-up. See EX5, see also 

RP (5/15/06) 19. 2 On February 22,23, 2007 proceeding Pro-Se Petitioner was 

denied a motion to dismiss pursuant to CrR 8.3 (b) and CR 26 (4)(n). See EX6 

also RP (2/23/07) 29-35, and appendixs MH. Petitioner was brought to trial 

on Hay 1, 2007 and convicted of three counts of first degree bank robberies 

on May 10, 2007. See RP (5/0.9/07) • On June 8, 2007 Petitioner subnitted 

2 

Through out the H"remaining of this brief the Verbatim Report Of Proceedings 
will be referred to as follows: RP 5/15/06, (One volumes of verbatim report 
of proceedings, also (VRP), before ~he Honorable 'Theresa Doyle, reported by 
Thanas G. Karis); RP 6/1/06, (One volumes of VRP before the1!bnorable 'Theresa 
Doyle, reported by David Pierce); RP 9/15/06, (One volumes of VRP before the 

-Honorable Richard A. Jones, reported by Joanne Leatiota); RP 12/14/07, (One 
voluoes of VRP before the Honorable lanra Inveen, reported by Jane Lamerle); 
RP 2/22/07, (One volumes ofVRP before the Honorable Catherine Shaffer,reported 
by Pete S. Hunt); RP 2/23/07, (One voluoes of VRP before the Honorable Catherine 
Shaffer, reported by Pete S. Hunt); RP 4/30/07 (One volumes of VRP before the 
HOIlOrable Paris K Kallas, reported by Pete S. Hunt); RP 5/01 1071, OOne voluoes 
of VRP before the HOnorable Paris K. Kallas, reported by Joarme Leatiota); 
RP 5/02/07, OOne voluoes of VRP before the Honorable Paris K. Kallas, reported 
bY Pete SHunt); RP 5/07/07, (One voluoes of VRP before the lbnorable Paris 
K. Kallas, reported by Pete S. Hunt); RP 5/08/07, )One voluoes of VRP before 
tIle Honorable Paris K. }{all c,ts, reported by Pete S. Hunt); RP 5/09/07, (One 
voulmes of VRP before the HOnorable Paris K. Kallsa, reported by Pete S. Hunt); 
RP 5/22/07, (One voluoes of VRP before tlle Honorable Paris K. Kallas, reported 
by Pete S. Hunt); RP 6/08/07, (One voulmes of VRP before the Honorable Paris 
K. }{all as , reported bY Pete S. Hunt). 
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a notien of ~ to the Comt of ~s Divisien One. en Noveoiler 30, 2007 

Neilsen, Branan & Koch filed an Opening Brief en behalf of petiticner pursuant 

to cause nmiJer 06-1-03538-7 and COAl 60134-2-1. See Appendix c. en January 

22, 2008 petiticner filed a Brief in suwort of petiticner's STATEMENl' OF 

AIDITIOO GlUJNOO FCR RE.'VIEJi. See Appendix D. en Jaunary 28, 2008 the state 

filed its Brief of RespcnEnt. See Appendix E. en February 18, 2008 petiticner 

filed a Reply to the state's Brief of RespcnEnt. See Appendix F. 'lbi.s Personal 

Restraint Petitien follows. 

D. ARGJt1mT: 

~ OF '!HE ARGlM!Nl'. 

'lbe :record shows no independent origin source or ~ting circmlstances 

that defeats petiticner's calStitutiooal staOOing and right to an in-custody line-up 

prior to trial. 

1. 00 to an alleged deman-note fouOOed en petiticner's persons, incident 

to a February 9, 2006 VUCSA arrest, petiticner became a suspect into fcur counts 

of bank ntileries. See Ex.7. Although petiticner was released fran custody en 

February 10, 2006 for the Fe.hlrary 9, 2006 VUCSA arrest, en February 10, 2006 

. Detective Aakervik of the Seattle Police Deparbnent attenpted to have petiticner 

held in-custody pending a possible Fehlraury 14, 2006 line-up. See Ex.3 2 of 5 at 

16. en February 13, 2006 (SID) Detective Aakervik created a Photograprlc ~tage. 

See ExB. ('55360). 

Also en February 13, 2006; February 27, 2006; and March 2, 2006 Detective 

Aakervik caJduct:ed a phot:ograpli.c lIl)[ltage identificatien procedure with the 

following fcur banks: 1.) Key Bank 02-13-06, TUan Lee(VT), and Yen Huynh (W). See 

Ex.3 , of 5 at 22; 2.) sterling Saving Bank 20-27-06, Marlena Willey (VT), Olga 

~e (W), Rldy Elwood (W), Ken Jackscn (W); 3.) Washingt.al Mutual Bank 02-27-07, 

Sarah Trinkwald (W), Shirley So (VT); 4.) U.S. Bank 03-02-06, Eric Van Diest (W), 
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Jasmine Ftmg (VT). other then the sterling Saving Bank's witness Rudy Elwood 

who stated she was pretty certain petiticner was the robbery suspect, there 

were not on positive identification fran any of the four victim tellers. See 

EX.3 4 of 5 at 24-28; nevertheless, on May 15, 2006 petiticner was denied a 

notion for a in-custody line-up prrsuant to erR 4.7 (b) (2) (i). See Ex.5 • 

• • • A defendant is guaranteed no noJ:e than a fair identification process that 

is, a process that is not so i:mpremissibl y suggestive as to rise to a substantial 

likelihood of misidentification. See State V. Ortiz, 34 Wn.App 694, 699, 664 P.2d 

1267 (1983). [However] '!be state has the burden of proving by clear am cawincing 

evidence that an in-court identification of an origin independent of an earlier 

UIlCalStitutiooal identification. See state V. Smith, 36 Wn.App, 133,671 P.2d 759 

(1983). • •• Secald, even if the Px>tographic identification was questiooable, the 

in-court identification is proper if it has an indepement origin. See state V. 

Hilliard, 89 Wn.2d 430,573 P.2d 22 (1977) ,at 493 citing U.S. V. wade, 388 U.S. 218 

87 S.ct. (1926). Discretion is ablsed only when no :reasc:nIDle perscn would take the 

the view adopted by the trial court. See state V. James, 30 Wn.App 520, 523. 635 

P.2d 1102 (1981). 

On May 15, 2006 when asked by the trial court, " .•• , what is your authority for 

demanding that the state cxnhlct a line-up after the Staste' s investigation?", See 

RP (05/15/06/) 18 at 22-24. Here, petiticner brough to the trial court's-:att.eritton 

the substantial risk of an in-court misidentificaticn due to the i.npremissible 

am suggestive IOOIltage created by Detective Aakervil on February 13, 2006, am 

petiticner claimed authority uOOer the Sixth amerrlnent am Due Processs of the U.S. 

Constitution. See also RP (05/15/06/) 19 at 1-12. 
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After asking prosecuting attorney Hr. Ferrell, " ••• [does] dpes the court 

have any authority to order the prosecutor to conduct a line-up?lt. 

'The trial court denied petitioner's IOOtion for a line-up, stating that, 

" ••• I am unaware of any authority , legal authority, that would authorize 

the court to order the State to do aline-up.", See RP (5/15/07/) 19 

at 18-25 and 20 at 1. In State V. Boot, 40 Wn.App 215, 697 P.2d 1034 

(1985), Boot argues that the line-up could have proviede exculpatory 

evidence and that the State violated his right to due process by failing 

to bold the line-up, replying on Wardius V. Oregan" 412 u.S. 470, 37 L. E.d 

2d 82, 93 S. Ct. 2208 (1973) and Evans V. Superior Court, 11 Cal. 3d 617 

114 Cal. Rptr. 121 (1974). In Wardius, the court held that defendants 

DJ.lSt have the discovery rights reciprocal to those given the State. In 

ENans, a trial judge ruled that the defendant was entitled to a line-up. 

but that the trial court lacked the discretion to compel the State to hold 

a line-up. The California Supreme Court reversed, finding that the trial court 

has authority to compel a line-up when necessary to afford due process. 

See State V. Boot, Supra at 219. 

• •• Because there is an applicable court rule providing for a line-up 

at the defendant's request, and because the defendent util:tzed this rule 

to obtain a discovery order, we need not detenni.ne whether there is an 

independent due process right to a line-up. Boot at 219 • 

••• Wardius requries that reciprocal discovery be available to the 

defendent and the State. CrR 4.7 complies with Wardius by providing 

equal access to a court ordered line-up. Boot at 219. [E]ach case must be 

considered on its own facts, ... See Manson V. Brathwaite, 432 u.S. 98, 53 

L.Ed 2d 140, 97 S. Ct. 2243 (1977). Here in petitioner's case now before 
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this court, there is IX) indeperxEnt origin or extermating circonstances that 

lNOUld have defeated petitioner.' s standing and right to an in~custody line-up 

prior to trial. 

Do to the results of the February 13,27 2006 and March 2, 2006 pretrial 

photographic identification procedure conducted by the State, in petitioner's 

case now before this court, petitioner had Constitutional Standing to demand a 

line-up indepenent to the impermissible suggestive photo-montage identification 

procedure , prior to an in-court identification, by witnesses who's in-court 

identification was tainted by the photographic identification procedure conducted 

by SPD Detective Aakervik on February 13,27 and March 2, 2006. See Ex.3 

Here, not only was petitioner denied due process by the denial of a discovery 

order pursuant to CrR 4.7 (b)(2)(i) , See Ex.5, the State was allowed to submit 

State's exhibit 15 for identification and admittance, to-wit, the February 13,2006 

photographic montage to assist the eyewitnesses with their in-court identification 

of the petitioner, over one year after the commission of the crime. See RP (05-

01-07) 24 at 19-23. 3 

The record reflects a prima facie showing that State's exhibit 1. was admitted 

without first laying a sufficient foundation. Here, State's exhibit 1. was 

re-admitted as State's exhibit 15, see RP (05-02-07) 6 at 24-25 and 7 at 1-9, See 

also RP (05-02-07) 21 at 9-16. 

In determining propriety of pre-trial identification procedure, likelihood 

of irreparable misidentification must be balance against the necessity for 

Prior to giving up petitioner's Pro-Se status, Mr. McKay, before becoming 
attorney of record, assisted petitioner proceeding Pro-Se as stand-by counsel, 
and was aware of petitioner's pretrial motion to suppress Photo Identification 
to-wit, State's exhibit 15, which the State acknowleged on the record. See RP 
(12-14-06) 33 at 8-10, see also RP (05-22-07) 6-12 (Portion of the proceedings 
herein sealed). Petitioner's hearing on a motion for a new trial. Here petitioner 
argued ineffective assistance of counsel, for not arguing submitted motion to 
suppress photo ID, pursuant to State's exhibit 15, see also Exs. 8,12. 
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for Government to use the identification procedure in question. See U.S. v. 
Peele, 574 F.2d 489 (1978). The State has the burden of proving that the 

in-court identification has an independent origin of State's exhibit 15, citing 

State V. Smith, Supra, in dictum. " ••• , even if the photographic identification 

was questionable, the in-court identification is proper if it has an independent 

origin". See State V. Hilliard, Supra. 

Here the ultimate issue is, did or could the State show by clear and convincing 

evidence that it had an origin independent of the Photographic Identification? 

Below petitioner, from the record, will establish a clear and convincing 

prima facie showing that the photo-montage created by Detective Aakervik, which 

tainted the in-court identification of petitioner, was impermissibly suggestive, 

and constituted an irreparable misidentification. 

1.) Proceeding Pro-Se petitioner required the expert assistance of photo-

montage expert Dr. Geoffrey R. Loftus. Who examined the montage in question, referred 

to as State's exhibit 15, along with the issues raised in petitioner's motion to 

suppress photographic identification. See Ex.8. During petitioner's trial, Dr. Loftus 

testified to the followings: (a) That the montage, State's exhibit 15, was biased. 

(b) That the witnesses described the bank robber as being fairly dark-complexed, 

and petitioner picture looked the darkest in the montage. (c) Not only was 

petitioner's picture the darkest, which would draw attention to it in two senses, 

but it's also the largest. See RP (05/08/07/) 36 at 17-25 and 37 at 1-10. 

2.) During petitioner's trial, several State's witnesses gave testimonies 

consistance with Dr. Loftus's conclusion and analysis of the suggestive and biased 

montage created and used to conduct a photographic identification procedure with 

the State's •••••••••••• 
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witnesses on February 13,27, 2006 and March 2, 2006, with. each witness making 

an in-court identification of petitioner which was tainted by the above montage 

State's exhibit 15, on May 1-2, 2007. 'D1e State's eyewitnesses testified 

as follows: 

1. ) STEHLING SAVING BANK, December 27, 2005 

(a) Marlena Willey (victim/teller) 

DIRECr-EXAMINATION 

(Q): Do you remember if you told Jeff that it could be nunber five? 
(A): I didn't 
(Q): You didn't? 
(A): No." 
(Q): So at sane point .. Whendidyou tell saneone that you thought it could be 

nunber five? 
(A): The next day. 
(Q): Who did you tell? 
(A): I just told one of the CSRs that works next to me. 
(Q): What is a CSRs? 
(A): I am sorry, a teller. 
(Q): lIIen did you tell me? 
(A): Last night 
(Q): Were you ever infomed of What nunberW:iether the actual suspect was in the 

montaeg or What nunber he was at in the IIDntage? 
(A): Yes--no. See ~ (5/01/07/) 29 at 4-24 

• ·i 

The denial of petitioner's May 15, 2006 discovery order pursuant to CrR 4.7 
to-wit, IIDtion for:a.ca:p:u:sl. in~~line-up, undenninds the indicia of 
reliability of Ms. Willey testimony and in-court identification. Here the 
record on its face reflects a prima. facie showing that Ms. Willey in~t 
identification was tainted by the impermissible suggestive IIDntage (State's 
exhibit 15), and prosecutorial misconduct, to-wit, leading the witness on 
driect-examination, SeeR!? (5/02/07/) 27-29. Over a tear after the coomission 
of the crime, Ms. Willey was 90% positive that the robbery suspect was someone 
other than the petitioner, viewing the February 13, 2006 IIDntage, State's EX. 15. 
See RP (5/02/07/) 3O~::;'-at 13-17. However, Do to a phone conversation the 
night before Ms. Willey May 1, 2007 testim(JOY with State's prosecuting attorney 
Mr. Ferrell, she testified that she changed her mind and petitioner was the 
person lib> robbered her on December 27, 2005. 
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, . , . 

(Q): ••• So what is it llOW, Ms. Willey, where are you at to m.nnber 
one versus nmnber five? 

(A): Without --without being a hundred percent sure still, I believe number one. 
(Q); Nmnber one. 
(A); can I look at the picture again? 
(Q): Let me harrl it up to you. 
(A): .00' Still not a hlJIXhai percent sure, but looking at this [State's Ex.15] 

right llOW possibly I1llIliJer five lII.U.1ld be what I wouls. pick. Just right now 
looking straight on. See RP (05/01/07/) 30 at 13-25 and 31 at 1. 

(Q): NcM, Ms. Willey, do you see the person in-court today that you saw in your 
branch back in DeceniJer 2005? 

(A): Yes. 
(Q): "Yes" what? 
(A): I do. 
(Q): Where is that person? 
(A): He is sitting behiOO the table. 
(Q): NcM, this is very inp>rant, Ms Willey. Is there any question in your mind 

about that? 
(A): No. See RP (05/01/07/) 33 at 23-24 and 34 at 1-8. 

CROSS-EXAMINATION: 

(Q): ••• So initially when Detective Aakervik showed you that photo I1Dl1tage 
you were 90 percent certain it was photo number one? 

(A): Yes. See RP (05/01/07/) 35 at 14-18. 
(Q): ••• so would it be fair to say that your meJlDry was probably better closer 

to the time of the bank robbery than it would be today? 
(A): Yes. See (05/01/07/) 36 at 3-6. 
(Q): ••• , lII.U.1ld it be fair say that you are not sure between those two 

[one and two] photographs? 
(A): A huOOred percent, no. See RP (05/01/07/) 37 at 14-19 . 

(b) Ken Jackson (Witness (SSB» 

D~-EXAMINATION: 

(Q) : 
(A): ••• so probably about two, three minutes later, I would say the person 

[robbery suspect] came back out, and I siad, "Have a good day." He 
smiled and said, ''Have a good day." Right after that, they said he 
just robbered the bank. See RP (05/01/07/) 45 at 12-16 

(Q): ••• Just take a secan, if you could, do you see the person in court 
today that you saw in the bank on 12/27 of 2005? 

fA): No. 
(Q): How sure are you about that? 
(A): Again, I'd ~ly say it's 50/50. 

CROSS-EXAMINATION: 

(Q): M3nents ago, my client [petitioner] passed you in the halL •. 
(A): Yes. 
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(Q): 
(A): Yes, he did. 
(Q): At that time you stated that was not the person who robbered the bank? 
(A): Correct. 
(Q): Is that still your position? 
(A): It's still. RP (5/01/07/) 50 at 7-10 and 50 at 22-25 and 51 at 1-6. 

(c) Rudy Elwood (witness (SSB» 

CROSS-EXAMINATION: 

(Q): Let me show you the same montage. Let me asb you, of those pictures, 
which individual seems to have the darkest complexion? 

(A): That would be--(indication). 
(Q): NmIber five 
(A): Correct.!! RP (5/02/07/) 71 at 5-10 

(d) Olga ~re (witness (SSB» 

DIREO'-EXAMINATION : 

(Q): Now, Olga, gO you see the person in court today you saw in Sterling 
Saving on 12/27 of 2005? 

(A): Yes, I think so. See RP (5/02/07/) 82 at 23;..25. 

CROSS-EXAMINATION : 

(Q): Nonetheless, out of that group. [State's Ex. 15) who would you say has 
the darkest complexion? 

22 

Here the May 15, 2006 denial of petitioner's discovery order pursuant 
to CrR 4.7 for a line-up prior to trial, under minds the integrity of 
~. Elwood's in-cou:rt identification. The ultimate issue here is, if her 
in-court identification had not been tainted by the impennissible 
suggestive February 27, 2006 {ilotographic montage (State's Ex. 15) could 
she have been able to positive identify petitioner in a May 15, 2f1x, line-up? 
Here ~. Elwood Its co-lIlOrker Mr. Ken Jackson ( an African American) not 
only viewed the robbery suspect at the same time ~. Elwood, but had a 
a full view ~c.nl greeded the suspect entering and existing the bank, and 
testified that petitioner was not the person he, Mr. Jackson, say robbered 
the bank on 12/27 of 2005. 
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(A): He. 
(Q): Nl.IIIber five? 
(A): Yes, this person. RP (5/02/07/) 87 at 11-15. 

2.) u.s. BANK February 6, 2006 

(a) Jasmine FlIng (victim/teller) 

DIRECT-EXAMINATIOO : 

(Q): Tell us what happened that day? 
(A): ••• , and I saw that gentleman, like the gentleman over there, ••• See 

RP {5/02/07/) 92 at 23-24 and 93 at 1-13. 
(Q): On the front page still, let's go back to the front page, did you note 

which picture, what nl.IIIber picture? 
(A): Yes. 
(Q): And what was the 1llIIIber? 
(A): Nl.IIIber six. See RP (5/02/07/) 99 at 4,..:9 
(Q): Showing you what has been noW admitted as State's Exhibit No. 10, does 

it say there which nl.IIIber you picked? 
(A): Uh-lruh. 
(Q): Five? 
(A): Uh-lruh. See RP (5/02/07/) 99 at 25 and 100 at 1-5 

CROSS-EXAMINATION : 

(Q): Who's got the darkest facial complexion? 
(A): This one 
(Q): Nl.IIIber five? 
(A): Uh-lruh. 
(Q): In fact, let me hand that up to you. Are any of the other even close, 

in your opinion, in tenns of dark complexion? 
(A): Yes. 
(Q): Which one? 
(A): No, I mean like this is the only one that-
(Q): That you would consider dark? 
(A): Yes, uh-lruh. See RP (5/02/07/) 103 at 19-25 and 104 at 1-5. 

(b) Eric Van Diest (witness (U.S.B» 

(Q): Did you ever point at a picture? 
(A): 'Ibere was one that--I don't know how to put it, hIt there was one that 

seemed more:; likely than the others. 
(Q): And which number was that? 
(A): Nl.IIIber five. See RP )5/02/07/) 156 at 11-16 • . 
(Q): So when you were pointing--Iet me put 15 up. When you made a point 
toward IllIIiher five in the picture, what was it that made you want to point 

to [State's Ex. 15 IRIIiber five] that? 
(A): The skin tone. See RP (5/02/07/) 157 at 23-25 and 158 at 1.~2. 
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CROSS-EXAMINATION: 

(Q): You stated on d:i.imt:. :examination that what stood out to you about the 
photographs was the skin tone. 

(A): Correct. 
(Q): Would you say that nonber five is probably the darkest complE~atll of 

those photographs? 
(A): In these pictures [State's Ex. 15] yes. 
(Q): Thank you. And that's Whatill~iallybrO\.lght your attention to that 

photograph? 
(A): Correct. See RP (5/02/07/) 158 at 20-25 and 159 at 1-3 • 
• • • (Q): SO you were both present[ Jasmine Fung (Teller) and Mr. Van Oiest 
(witness) ] Wen the Detective was showing this [ State's Ex. 15] montage? 
(A): Yes. See RP (5/02/07/) 160 at 11-13. 
(Q): \im you present when she [ Jasmine Fung (teller)] gave her opinion? 
(A): I was. 
(Q): So you were present Wen Ms. Fung made her choice? 
(A): If I remember correctly, she did not pick one either. Yeah, she did 

not pick one either. See RP (5/02/07) 160 at 17-21. 

3.) KEY BANK February 13, 2006. 

(a) Tuan Lee (Victim/teller) 

OIRm'-EXAHINATION : 

(Q): 

(A): 
(Q): 

Tuan, I am going to hand you what's been admitted as State's [Ex.] 15. 
Do you recall if a detective or police officer ever showed you that 
[ State's Ex. 15] mont~e? 
No." See RP (5/02/07/) 21 at 18-21. 
Have you been able to look at that [ State's Ex. 15] since you have 
come to court today? 

" Here the recoro is clear that on February 13, 2006. SPO Detective 
o. Aakervik 14810 conducted a photographic identification with victim! 
witnesse tellers, Tuan Lee and Yen Huynh at the Key Bank as follows: 

It ••• While at the Bank [ Key Bank 666 S. Dearborn, Seattle] I showed 
a montage [155360, also State's Ex. 15] containing a photo of Raymond 
McCoy to two victim/witness tellers (separately). Prior to showing them 
the montage I told them that the montage mayor may not contain a picture 
of the robber. VT Tuan Lee looked at the montage [ State's Ex. 15] and 
pointed to the photo of McCoy. He was not positive and thought the suspect 
mll)Y have liCieQ.~ a little younger. Yen Huynh looked at the monbg~ and was 
unable to make a pick." See Ex.3 3 of 5 at 22, (Continuation 
Sheet) incident number 05-547018 (Master). " .•• While investi
gating the robbery at the bank Detective showed the montage 
to-t-wo-victim/wi t-ftess •••••••••• 
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· . 

(A): I looked at it [State's Ex. 15] earlier. 
(Q): Did you see or are you able to tell whether-or make any estimation 

whether"the person you saw in the bank that day is in that IOODtage? 
(A): Yes, I was able to ra:ognize, because I remember the facial structure 

was quite different fran all the others. 
(Q): Which picture? 
(A): The bottan middle left--bottan middle. 
(Q): Bottan middle? 
(A): Yeah. See RP (5/02/07/) 21 at 22-25 and 22 at 1-9. 

OlOSS-EXAMINATIOO : 

(Q): Would it be fair to say that your meroory of events--this occurred in 
February of last year. This is 15 months later. Would it be fair to 

;: ~. -':say that yourmeroory of events shortly after this incident occurred is 
better than it is now? 

(A): I wouldn't§iijr ·better. , ,T"guess;.some1;hing--when I went into the interview 
with you, I stated that I could only point out the suspect about 50 to 60 
percent. But when I was shown that IOODtage [State's Ex. 15] earlier, 
today, I was able to pick that out right away. So I guess just that's 
--something of the facial structure that actually strike me. 

(b) Yen Huynh . (witness/teller) 

DIRECT-EXAMINATlION : 

(Q): Did anybody ' that day show you any pictures, you know, the six IOOntage 
pictures? Do you I:'anemher anybody showing you any picks? 

(A): I don't remember I see any pictures. 
(Q): Do you recall at any time after the robbery anybody caning back to the 

bank and showing you a photo IOOntage? 
(A): No. See RP (5/02/07/) 53 at 20-25 and 54 at 1-2 

" ~:11D 
tellers. One teller pointed to ttCoy's photo in the montage, but was 

not positive and thought that the suspect may have been a little younger. 
The second teller was unable to make a pick ••• " See Ex.4 (Certification 
For Determinati6nOf Probable Cause) 3 of 4. Here as with victim tellers 
Ms. Willey (SSB 12-27-05); Ms. Fung (U.S.B 02-D6-06); and Mr. Lee (KB 
02-13-(6), there is no independent origin or extenuating circunstances, that 
justify the denial of petitioner's May 15, 2006 discovery order for a 
corporeal line-up prior to trial independent of the impermissible 
suggestive IOOntage, State's Ex. 15 which tainted the in-court identification 
of petitioner resultingiir:a mis-carriage of justice. 
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•• • (Q): Showing you what's been marked and identified-- excuse me, marked 
and admitted as State's Exhibit 15, have you seen this before, before 
right now? 

(A): Yes, I dili, 
(Q): ~ did rou first take a look at this? 
(A): This monnng. 
(Q): And were you able to tell whether-- you could tell whether the person 

that you saw in Key Bank that day way-- is in this photo montage? 
(A): I am not 100 percent sure. like I said, he had a hat, and I just 

recognize him because he has black skin, dark skin. 
(Q): lmch nunber? 
(A): P'rO.ID.:: here, r'd say this one was closest one in my II1eIOOry. 
(Q): The bottan middle? 
(A): Bottan middle. 
(Q): If we were to --let me take that back fran you. It sounds like a 
lot of this is based on the complexion of the person's skin? 
(A): Yes. See RP )5/02/07/) 54 at 8-25 and 55 at 1-3 • 
• • • (Q): And you are about SO/SO? 
(A): SO/SO, yeah. I an just not one lnmdred percent sure that his face. 

See RP )5/02/07/) 55 at 23-25 

'{l«>ss-EXAMINATIOO: 

(Q): I am going to hand you the exhibit that was up there so that you 
get :a really close look at it. Of those six'LState's Ex. 15] 
fi~es, who would you say has the drakest canplexion? 

(A): It s the bottan middle. 
(Q): No.5? 
(A): No.5. 
(Q): So out of these six picture, one of the reasons that you felt that he 

most closely resembled the person at the bank was because of his 
daJrk complexion? 

(A): Yes, sir. 
(Q): So you are not say, based on independent recollection, that you 

remember this is the person who did it. You are kind of using 
this as a reference point; is that correct? 

(A): Yes, sir. See RP (5/02/07/) 57 at 17-25 and 58 at 1-14. 

RFDIRECT-EXAMINATIOO : 

(Q): Without considering the photos, Ms. Huynh, does this person [petitioner] 
look like the person you saw? 

(A): Not very clearly look like. like very similar, but I an not sure 
if its him. 

In Grant V. City of Long Beach, 315 F • .3d 1081 (9th eir 2(02) the 

court held: 

" ••• Whether the identification supplied by victim Haines and Dale provide 
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probable cause for Grant's arrest [ or in-court identification] irwolves two 

related inquires: (1) Did the officer employ an identification procedure 

so impennissibly suggestive as tb give rise to a substantial likeliwood of 
~ ---

missidentification. See Simoons V. United states, 390 U.S. 377, 88 S. ct. 

19 L.Frl.2d (1968). Arxi if so, (2) did the witnesses exhibit sufficient 

indicia of reliability to protect the integrity of their identification?". 

See United States, V. Maingan, 618 F. 2d 1127, 1133 (1982). Grant, 315 F. 3d 

at 1086. 

" ••• Even though Haines and Dale selected Grant fran a arguably suggestive 

photograph array, their identification may still serve as a basis for probable 

cause if sufficient indicia of reliability are present. Haingan, 318 F.2d 

at 113. Inlicia of reliability include: 1) the op(X)rtunity to view the 

criminal; 2) the degree of attention paid to the criminal; 3) the accuracy 

of the prior description of the criminal; 4) the level of certainty; and 

5) and the length of time between the crime and the conforntation. See 

Gary V. Klauser, 282 F.3d 633, 639 (9th Cir 2002) (Citing Manson V. Brathwaite, 

432 U.S. 98, 114, 97 S. ct. 2242, 52 L.Frl.2d 140 (1977)). Grant, 315 F.3d 

at 1087. Awlying the facts fran the Sinloons court, in petitioner's case now 

before this court, 1.) '!be witnesses/tellers' ~rtunity to view the 

robbery suspect, averaged 1-2 minutes, 4-30 seconds, only briefly, and a 

good side profile; 2.) '!he witnesses/tellers' degree of attention paid to 

the robbery suspect, less than two minutes and briefly; 3.) The accuracy 

of the prior descrption of the robbery suspect, the witnesses/teller's 

described the robbery suspect with inconsistance variations of ages and heights; 

4.) '!be Witnesses/teller's gave nQ 100% level of unquestionable certainty; 

5.) '!he length of time be~ the crime and the conforntation, 15-17 IIDnths, 
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which com~titutes AXr.AtSSi.V~; leIW'ht of time. Here, on ite face, the February 

13,27, 2006, and March 2, 2006 photographic identification procedure and 

its results, only substantiates petitioner's constitutional standing and due 

process rights to an independent in-custody corporeal line-up prior to the 

in-court identification, which constitutional standing was denied petitioner 

by the trial court on May 15, 2006. See Ex. 5. As stated by the State, that 

" ••• Ultimately, the only issue in this case is "identity". See RP (05/CF) /m /) 

47 at 18-19. Here, petitioner reiterates, can the State demonstrate from the 

record, pursuant to cause number 06-1-03538-7, an independent origin or 

extenuating circumstance justifying their use of State's exhibit 15 to asist 

witnesses/tellers' with their in-court identification of petitioner? Also, is 

there clear and convincing evidence justifying the trial court's denial of 

petitioner's May 15,2006 discovery order pursuant to erR 4.7? " ••• , the 

in-court identification is proper if it has an independent origin ••• ". State 

V. Hi lli ard, Supra. Here in the Hilliard court's at 440 concerning an indepen

dent origin, the court held: 

n ••• Here the witness recognizied the defendant prior to the assault, and 

spent several minutes talking with him. The victim had ridden with the defendant 

for 30 to 45 minutes a few months earlier and was with him on another occasion 

for about 5 minutes. These factors lead us to conclude that the in-court 

identification had an independent origin and was properly admitted ••• n 

In petitioner's case now before this court, the record will show, that the 

only independent origin, pursuant to cause number 06-1-03538-7 is the February 

13, 2006 photographic montage identification procedure conducted by Detective 

Aakervik, which was triggered as a result of an alleged deman-note founded 

on petitioner's person incident to the February 9, 2006 VUCSA arrest. See Ex.7 
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nDue Process Clause of it own force does not require State to adopt 
discovery procedure for the benefit of criminal defendants, but in the 
absence of a strong showing to State interest to the contrary, any discovery 
procedure adopted must be a two-way street. n 

Wardius V. Oregan, 412 U.S. at 2212-13 

nState could not, under due process clause force compliance with its 
notice of alibi [ or discovery] statute on the basis of a totally 
unsubstantiated possibility that the statute might be read in a:..::.marmer 
contrary to its plain language, which afforded no reciprocal discovery 
right to defendant. n 

Wardius V. Oregan, 412 U.S. at 2214. 

According to State V. Boot, Supra at 219 citing Wardius V. Oregan, the 

denial of petitioner's discovery order for a line-up did not constitute 

harmless error; therefore, petitioner respectfully requests this court to 

reverse the conviction pursuant to cause number 06-1-03538-7 and dismiss 

without prejudice. 

SUMMARY OF THE ARGUMENT: 

The testimony of the State's witness, informant/jailplant, Kevin Olsen 

violated petitioner's Sixth Amendment right of the U.S. constitution, and the 

Massiah's Doctrine. Which danger of unfair prejudice outweighted the Proootive 

vaule of allowing the self-serving uncollaborated testimony of State's witness 

Kevin Scott Olsen during petitioner's trial. 

2. Five months after adversary proceedings had been initiated 

against petitioner, the State on September 1, 2006, incident to an interview 

with a F.B.I. source/informant, to-wit, Kevin Olsen, who allegedly infromed 

the interviewing F.B.I. agents and (SPD) Detective Aakervik that he, Mr. Olsen 

was housed in the same cell/units at the King County Jail with petitioner 

Raymond D. McCoy, and that he, (1) Had regular contact with McCoy (petitioner) 

and knew he ( petitioner) was defending himself on bank robbery charges; (2) 

~ cdnitted to him that he :rotilered sane banks am used the IOOIleY to roy 
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oocaine, that he was arrested for narcotics, ani the police founded a 

deman-note en him; ani Mr. Olsen informed Detective Aakervik about ptitiaJer's 

Pro-Se work-product. See Ex.9. On Sep'teIrber 21, 2006 the handwritten 

ani recorded statements taken fran Mr. Olsen en Sep'teIrber 11, 2006 was dis

closed to petitiaJer through starn-by counsel. See Ex.10, also RP (02/22/07/) 

34 at 14-18. On 0ece.0iJer 14, 2006, the facts <XXlCerIling the circumstance 

leading to the Sep'teIrber 1, 11 ,2006 interviews with Mr. Olsen was disclosed 

to petitioner. See RP (02/22/07/) 73-74 at 1-11. 

As stated by Mr. Olsen in his written ani recorded statements, we [petitiaJer 

ani Mr. Olsen] helped ani spended time going over ani discussing legal research 

ani trial defense strategies. During these Pro-Se trial ~ticns, Mr. Olsen 

was allowed for the purpose of assisting petitioner with defense strategies 

and trial perpareticns, to view petitioner's discovery files, to-wit, witnesses 

statements, police reports, ani expert witnesses correspondents pursuant to 

the n:tiJeries allegaticns. See EX.11 

After the interview with Mr. Olsen en Sep'teIrber 1, 2006 Mr. Olsen informed 

the state that he ~d return back to the Jail ani will continue his relatien

ship with petitioner, ani contact the state (DetectiveAakervik) if he c:btain 

further informatien. Here the record en its face reflects a prima facia showing 

that the state was clearly aware of Mr. Olsen's surreptitiously intenticns; to 

return back to the Jail as an Wldisclosed Wldercover infranant, to continue a 

relaticnship with petitioner for the purpose of obtaining further informatien 

of the pending :roI:ileries allegaticns, pursuant to cause nmtJer 06-1-93538-7 • 

.. • • • Proof that state must have knc7tm taht statement fran accused in absence 

of counsel suffices to establish SixthArnetrlnent violatien.... Maine V. fIbulton, 

474 U.S. 159, 106 S.ct. 477 (1985). '!be state was clearly aware that Mr. Olsen 
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and petitioner was engaged in legal research, discussing defense and trial 

strategies pursuanttQ pending robberieS allegations. Mr. Olsen also informed 

the State that peitioner was proceeding Pro-Se. See Ex.9 

" ••• State knew that defendant and co-defendant were meeting for the 

express purpose of discussing pending charges and planning defense, and thus 

knew that defendant would make statement that he had constitutional right not to 

make to State agent prior to consulting with counsel. 474 U.S. at 477.- 2 

" ••• At the least, the prosecutor and police have an affirmative obligation 

not to act in a manner that circumvents and thereby dilutes the protection afforded 

by the right to counsel.". 474 U.S. at 478-79, citing, Spano V. New York, 360 

360 U.S. 315, 79 S Ct. 1202, 3 L.Ed.2d 1265 (1959); Massiah V. United States, 377 

U.S. 201, 84 S.Ct. 1199,12 L.Ed.2d 246 (1964); United States V. Henry, 447 U.S. 

264, 100 S.Ct. 2183, 65 L.Ed.2d 115 (1980). 

In Spano V. New York, Supra, the defendant, who had already been indicted 

was coercively interrogation by police until the early morning despite his repeated 

requests to see his lawyer. 474 U.S. at 484. The position of the consurring 

Justices in Spano was adopted by the court in Massiah V. United States, Supra, 

••• Massiah made several incriminating statements, and those were brought before 

the jury through the testimony of the Government agent. We reverse Massiah 

conviction on the ground that the incriminatings statements were obtained in 

violation of Massiah right •••••••••••• 

12 

Although petitioner a&kessed the issues surrounding the note taking 
during the interviews with Mr. Olsen by Detective Aakervi.k, See RP(02/22/07/f (.;~=" 
16 at 6-15, petitioner was denied the right to effective cross-examine 
Detective Aakervik concerning the depths of infonnaticn pertaining to petitioner's 
Pro-Se work-product, because all notes was destroyed fran both Se:pt:eniler 1, 11 
2006 interviews with the state's witness Mr. Olsen. 
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under the Sixth l\meninent. 474 U. S. at 484-85. We applied this principle 

IIDSt recently in United states V. Henry, SUpra, were the court held: 

" ••• Henry was arrested and indicted 
for bank roI:ilery, counsel was ~inted 
and Henry was held in jail pending trial. 
Nicholse, an imlate at the same jail and 
a paid infonnant for the Federal Bureau 
of Investigation, told a Governnelt agent 
that he was halse in the cellblock 
as several Federal prisons, including 
Henry. '!be agent told Nicholse not to 
intiate any ccnversation and not to question 
Henry regarding the bank roI:ilery. Nicholse 
and Henry subsequently engaged in sane ccnver
sation during which Henry told Nicholse about 
the roI:ilery. Nicholse testified about these 
ccnversation at Henry's trial, and Henry was 
ccnvicted. " 

An accused speaking to a known Government agent is o/picall aware that 

his statement nay be use against him. '11le adversary position at that stage 

are well established; the parties are then "anns' length" adversaries. When 

the accused is in the ccmpany of a fellow inmate who is acting by prearrangement 

as a Govermle1lt agent, the same cannot be said. United states V. Henry, SUpra, 

at 2188-89. Here the trial court's ruling that there were a waiver, See RP 

(02/23/07/) 30 at 6-18, this ruling is contrary to the decision in United states 

V. Henry, SUpra, which states: 

" ••• febreover, the concept of a knowing and vohmtary waiver of Six l\meninent 

right dose not apply in the exntext of ccmnunication with an undisclosed uOOer-

cover infonnant acting for the Govermnent. See Jolmson V. zerbst, 304 U.S. 458, 

58 S. Ct. L.Ed 1461 (1938).,3 Prior to Henry, this court held'I:;;bhat 

, 3 

. ~ere petitioner cites the Henry court in analysis, that 
petltloner was charged with bank robbery, indicitum that the 
F.B.I.'s source/informant Kevin Scott Olsen was housed in the 
same cellblock with petitioner, and running on all four that 
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to establish a violation of Massiah defendant must show that 

he suffered prejudice at trial as a result of evidence obtained 

from interrogation outside the present of counsel". See United 

States V. Bagley, 641 F.2d 1235 (9th Cir 1981), Citing U.S. V. 

Glover, 596 F.2d 857, 862-64 (9th Cir) 444 U.S. 860, 100 S. Ct.124, 

62 L.Ed.2d 81 (1979); U.S. V. Irwin, 612 F.2d 1182, 1186-87 (9th 

Cir 1980) Accord, U.S. V. Sander Supra [ 615 F.2d 215, 219 (5th Cir 

1980)]; U.S. V. Kilrain. Supra, [566 F.2d 979, 982 (5th Cir),cert. 

denied, 439 U.S. 819, 99 S. Ct. 80, 58 L.Ed.2d 109 (1978)]; U.S. v. 
Woods, 554 F.2d 242 (6th Cir 1976), cert, denied, 430 U.S. 969, 

97 S. Ct. 1652, 52 L.Ed.2d 361 (1977); U.S. V. Meinster, 478 F.Supp. 

1131 (S.D • . Fla 1979). Here in petitioner's case now before this 

court, petitioner sustained prejudice, by the State presenting the 

testimony of jail/plant informant Mr. Olsen to summarize his past 

and present criminal history before the jury. See RP (05/07/07/) 

49 at 1-9. Petitioner sustained prejudice by Mr~ Olsem1:s ~estimoJJ.y 

concerning conversations with Petitioner in-custody, after his 

(Mr. Olsen) prearrangement with the State on September 1,2006 

pertaining to petitioner's Pro-Se work-product, to-wit, trial 

preparations and defense strategies. See RP (05/07/07/) 64 at" 

,3 CONT'D 
Mr. Olsen and petitioner engaged in conversation about the 

pending robbery charges, and Mr. Olsen testified about those 
conversations at petitioner's trial. Petitioner would like to 
point out to the reviewing court, is that the ultimate issues 
which distinguish petitioner's case from the Henry court, is the 
third party intrusion into petitioner's Pro-Se work-product. 
And the danger of unfair prejudice which outweighted the probative 
vaule of allowing Mr. Olsen to testify during petitioner's trial. 
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16-25. Petitioner sustained prejudice by Mr. Olsen testimony 

which made reference and inference to inadmissible evidence, 

to-wit, an alleged bank demand-note. 2, n ••• If you [Mr. Olsen] 

could make sure the jury doesn't see the note ••• n See RP 

(05/07/07/) 58 at 5-8 and 60 at 10-13. 

Here petitioner shows that he suffered prejudice as a result 

of Mr.Olsen's self-serving uncollaborated testimony. Further, the 

trial court concedes as much by stating on the record, n ••• In 

terms of whether there's been prejudice to you [ petitioner], of 

course there's been material prejudice to you ••• n See RP (02/23/ 

07/) 35 at 15-19. 

The interview with Mr. Olsen on September 11, 2005, allegedly 

after the September 1, 2006 interview, violated petitioner's Sixth 

Amendment right, Mr. Olsen testimony pretaining to pending robbery 

allegations and petitioner's Pro-Se work-product, denied petitioner 

a fair trial, and constituted a violation of the Massiah Doctrine 

pursuant to Massiah V. United States, Supra. Therefore petitioner 

respectfully requests this court to reverse the conviction purusuant 

to cause number 06-1-03538-7 and dismiss without prejudice. 

2 , 

According to the State, the alleged bank note recovered 
from petitioner person on February 9, 2006, See Ex.~~,7ift was 
this note the State considered its chief evidence and corpus 
delicti as the nexus to petitioner and three counts of first 
degree bank robberies. See RP (04/30/07/) 19 at 1-4 and 24 at 
20-22, see also RP (05/08/07/) 159 at 11-16. This evidence 
presented at petitioner's trial for admission as State's exhibit 
1. was denied. see RP (05/01/07/) 15 at 1-3. 
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stM-tARY OF 'mE ARGlM!N.l': 

'!be jury was misleaded by the mis-representation of the state's 

rebuttal evidence, to-wit, the Key Bank's surveillance tape, and 

material facts surrounding the contents of the surveillance tape 

which was withhelded fran the( jm;y and prej~al -::-effeefs'"of?' . -

this withhelded information denied petitioner a fair trial. 

3. Before resting defense case-in-chief, petitioner was advised by 

defense counsel to take the stand, and give rebuttal testiIoony to state's 

witness/jailplant informant Mr. Olsen. During petitioner's testinDny 

petitioner testified , that on February 13, 2006 arround 10: OOam to 10: 30am 

petitioner s~ at the Key Bank to exchange cions for U.S. paper currency. 

After checking on petitioner's mail at tpe Social Security Office, whim 

is just above the Key Bank that's located in the same building. See RP 

(05/08/07/) 96 at 8-10 and 98 at 1_5. 3 ' 

After testifying on May 8, 2007, the state contacted Mr. Eric Blank on 

the IIDrning of May 9, 2007 requesting the original surveillance tape, whim 

petitioner, prcceeding Pro-Se had the trial court release for pretrial 

examination. See Appendix G. 'rtlis evidence, to-wit, the Key Bank's ,sur
Vy 

veillance tape was admitted and presented for the jury's viewing as ~ 

" evidence, in rebuttal to petitioner's testinDnial statement about entering 

the Key Bank on February 13, 2006 to exchange cions for paper currency. 

3, 

Proceeding Pro-Se, petitioner assigned an approved private investigator 
six IOOIlths before trial, to contact haneless organizations and detox centers 
to establish possible alibis, between December, 2005 to February 13, 2006. 
See Ex.17. Petitioner turnedover documents fran DSHS to defense counsel 
confinning that petitioner had been awroved for out-patient substance abuse 
treabnent, starting date: February 10, 2006 endding date: May 10, 2006. 
See also EX. 17. 
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liTo lay a proper foundation for the use of video tape for 

testimonial (as opposed to merely demonstrative) purposes, the 

proponent must show that the video in fact shows what it purports 

to show; it must be clear. State V. Hewett, 86 Wn.2d 487, 492 n.4, 

545 P.2d 1201 (1979) (Citing State V. Williams, 49 Wn.2d 345, 360, 

301 P.2d 769 (1956). If it does not show what it purports to show 

then the video, and testimony derivered from it, are not probative." 

Here, viewing the evidence here in light most favorable to the 

State, does the State's exhibit 59, the Key Bank's surveillance 

tape from the February 13, 2006 supports, (1) The suspect's hand 

is on or touching the teller's counter; (2) The suspect passed 

the teller a note and plastic bag, beyond a reasonable doubt? 

After giving up petitioner's Pro-Se status, and before trial, 

petitioner turned over to Mr. McKay (attorney of record) the report 

from Mr. Eric Blank. See Ex.14. Which concluded, after examining 

the surveillance tape from the Febraury 13, 2006 Key Bank incient, 

that, a) The tape gives little information; b) That 90% or more of 

the recording was missing; and c) The system was in disrepair. 

During petitioner's trial, to rebuttal petitioner's testimony, 

which petitioner testified to stopping at the Key Bank the morning 

of February 13, 2006~ the State presented State's exhibit 59, the 

Key Bank's surveillance tape, and Detective Aakervik testimony to 

prove that petitioner wasn't at the Key Bank before the robbery 

tooked place at 3: 22pm. The prej udice petitioner sustained, by defense 

counsel ~ot calling Mr-. Eric Blank to testify in rebuttal to the presentation 

of State's exhibit 59, outweighted its probative vaule. Denying petitioner a 
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fair trial and misleading the jury by allowing the jury to view the video 

as best evidence. Therefore, petitioner respectfully requests this court 

to reverse the conviction pursuant to cause number 06-1-03538-7 and dismiss 

without prejudice. 

SUMMARY OF THE ARGUMENT: 

The evidence presented to the fact finder was misrepresented and insuf

ficient, there Qy, undermining the guilty verdict of three counts of first 

degree robberies. 

4. On Febraury 9, 2006 petitioner was arrested for allegedly delivering a 

controlled substance to an undercover Seattle Police Officer. Incient to the 

arrest the arresting officer founded what appeared to be a bank deman-note on 

petitioner's person. It was this alleged bank deman-note that resulted in, 

1.) That petitioner became a robbery suspect; 2.) A photographic montage 

identification of petitioner; 3.) An alleged match of petitioner's right pilm 

print dusted and lifted from a teller's window/counter top; 4.) The testimony 

of a jailplant/ informant, and 5.) The viewing of a surveillance tape. This 

evidence convicted petitioner of three counts of first degree bank robberies. 

Corpus Delicti. Every person charged with the commission of a crime is 

presumed innocent until the contrary is proved by competent evidence beyond 

a reasonable doubt. R.C.W. 58.020. 

The Due Process Clause protects the accused against conviction except 

upon proof beyond a reasonable doubt of every fact necessary to constitute 

the crime with which he or she is charged. In re Winship, 397 u.s. 358, 364 

90S. ct. 1068, 25 L.Fd.2d 368 (1970). "'I11e CX:>rpu5 delicti of every offense 

is made up of two elenent:s: First,. the existence of a certain act or result 

forming tl.te basis of the cri.ne charged. Se<X>nd, the existence of criminal 

agency as the cause of this act or result. State V. Gates, 28 Wash. 689, 

69 P. 385 (1902). Only when these factors are established do we inquire 
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as to the identity of the person who cx:mnitted the criminal act. II Here in 

petitionerls case now before this court, the record is clear on its face that 

the chief evidence originally relied on by the state as corpus delicti to 

show the criminal agency 'of first degree robbery, was the alleged bank deman-

rx>te fotmded on petitioner, incient to the February 9, 2006 VUCSA arrest. 

'Dle state concedes as much here on the record that it was in fact relying on 

this evidence (bank deman-rx>te) as corpus deliciti of the offenses charged 

and a logical nexus to three counts of first degree bank robberies. 

"This, ••• And I believe it was this note on the defendant which really 

triggered the police officers I focus on him [petitioner] as a suspect in this 

string of bank robberies ••• II See RP (04/30/07/) 19 at 1-4. 1I ••• And so, again, 

welre not-- this is very probative critical evidence [alleged bank demand-not:es 

State's pretrial exhibit No.1] in this case and we would ask the court to 

allow this in ...... See RP (04/30/07/) 24 at 20-22, 11 ••• 1 think I keep going 

back to that [State's pretrial exhibit No.1] and I guess I am --we haven't 

rested yet and I guess just going back to it, I am--I am concerned because it 

is such canpelling evidence, you know, in regard to cx:mron scheme or plan that 

this evidence is so relevant in regard to-- I think the problem that we find 

ourselves in, if I were sitting on a jury--as a juror in this case, I think 

this where I cane from. If I were sitting as a juror in this case, I think 

my nat~tion a>uld be, why did they--A, why did they--what focused their 
,-

attention on Mr. McCoy; and ultimately, they didn't just pick him out of thin 

air. • •• ArXi I think it really--what it does is it gives the jury such a tunnel 

vision or telescoped view of the case". See RP (05/08/07/) 159 at 2-19. 

Although this alleged deman-note was on the back of a'letter fran the 

Social Security Office addressed to the petitioner, Ms. Hannah Mcfarland, 

(Handwritting Examiner) would have testified, that after examining the note, 
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that petitioner was not the author of the alleged bank note. See Ex.15. 

Although the State witness stated that she would be able to identify the 

robbery suspect if she ~e to see him again, on May 15, 2006 petitioner was 

denied a discovery order requesting an in-custody line-up. See Exs.5&14. 

There are no clear and convincing evidence in the record to support the 

state 1 s claim that the alleged lifted palm-print was lifted from said location. 

'!his alleged dusted print fran the Key Bank incient was the State 1 s nucleus 

in its case-in-chief, which resulted in a g4uilty verdict of three counts of 

first degree bank robberies. During petitioner 1 s trial the State presented a 

m:anber of quality photographs of the tellers 1 counters and windows, but not 

one photo of the alleged lifted print. 121 See Ex.16. Also, the alleged lifted 

print card was not initial by another officer other than the officer who dusted 

the print, this initialing would have shown the authenication of the alleged. 

dusted and lifted area. 

CirClIllStantial evidence. An insufficiency of the evidence may arise fran 

a lack of presuasive force or the inconclusive nature of the evidence. 

Preston Mill Co. V. Departnent of Labor & Indus, 44 Wn.2d 532, 536, 268 P.2d 

1017 (1954). The State is correct that circumstance evidence is as good as 

, 2 , 

The record reflects a prima facie showing that Mr. McKay (then stand-by 
counsel) before being assigned attorney of record, were clearly aware of 
petitioner's motion to severance, resevred, and renew a motion to severance, 
after the State's case-in-chief. See Rp (12/14/06f) 36 at 8-17, and RP 
(02/23/07/) 43 at 13-24. Defense counsel's failure to renew petitioner's 
motion to severance, which probative vaule or trial tactics was outweighted 
qy the danger of unfa~ prejudice, and denied petitioner due process of law 
pursuant to the Fourteenth Amendment of the U.S. constitution. 
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direct evidence. But "circumstance evidence" does not mean "inconlusive 

and unpresuasive direct evidence." The trier of fact cannot resort to 

mere theory conjecture to choose between eqwi[ll¥ :""easonable inferences from 

facts, under only one of which the defendant would be liable. Harrison V. 

Whitt. 40 Wash.App 175. 177. 698 P.2d 87. review denied. 104 Wn.2d 1009 

(1985); Pepper V. J.J. Welcome Constr. Co •• 73 Wash.App 523. 547-48. 871 

P.2d 601. review denied. 124 Wn.2d 1029 (1994). Here the record will show 

on its face that the chief evidence that turned the petitioner's trial was 

the jury's viewing of State's exhibit 59. (the Key Bank's surveillance 

video tape) during rebuttal cross-examination. 

Therefore, to lay a proper foundation for the use of video tape to 

preserve testimonial evidence, the proponent essentially must meet the 

requirement of State V. Williams. 49 Wash.App 354. 360. 301 P.2d 769 (1956). 

That is, (1) That the video and audio protion of the video tape are func

tioning properly; (2) the operator is trained and experienced in the use 

of video taping equipment; (3) the audio and visual protion of the recording 

are authentic and acuurate; (4) no changes, addition, or deletions have been 

made; (5) the video tape has been properly preserved; (6) the video protion 

is clearly visible and the audio protion sufficiently understandable; and 

(7) the speskers must be identified. See Hewett at 496, Supra, citing 

State V. Williams, Supra. 

Here the record will show that the State did not meet the requirements 

in State V. Williams, Supra, therefore the admissibility of State's Ex.59 

violated petitioner's Sixth Amendment right, and denied petitioner a fair trial. 

Therefore, petitioner respectfully ask this court to reverse the 

conviction pursuant to cause number 06-1-03538-7 without prejudice. 
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SUMMARY OF THE ARGUMENT: 

Petitioner received ineffective assiatance of counsel during the critical 

stages of pretrial CrR 3.5 hearing and trial proceedings. 

5. To the extent of defense counsel failure to move the trial court to supress 

the alleged statements made to State's witness/informant that petitioner confessed 

to robbing banks, and the testimony of Mr. Olsen which probative vaule was 

outweighted by the danger of unfair prejudice. See RP (04/30/07/) 3 at 21-25 

and 4-5. Defense counsel advising petitioner to testify before resting defense 

case-in-chief. See RP (05/08/07/) 92 at 14-25 and 93 at 1-5, see also RP 

(05/09/07/) 39 at 18-23. Defense counsel failure to challenge the admissibility 

of mis-represented and damaging evidence, to-wit, the Key Bank's surveillance 

tape. See RP (05/09/07/) 12 at 16-25. Defense counsel failure to call or 

turn over Mr • . Eric Balnk (video analysis expert) report and conclusion of his 

examination of State's exhibit 59. See RP (05/09/07/) 4 at 1-5, denied 

petitioner effective assistance and representation of counsel. 

To prevail on an effective assistance cliam, trial counsel conduct must 

have seen deficient in some respect. Strickland V. Washington, 466 u.S. 

668, 687, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1984). Here not only did defense 

counsel not move to supress Mr. Olsen's statements, which he alleged petitioner 

confessed to robbing banks, but advised petitioner to take the stand before 

resting defense case-in-chief, which consisted of the testimony of Mr. Geoffrey 

Loftus, who testified on behalf of defense concerning the biased and suggestive 

photo-montage, which defense counsel also failed to argue petitioner's pending 

motion to supress photo ID pursuant to CrR 3.6. See RP (05/22/07/) 6 at 17-19. 

Defense counsel (Mr. McKay) failed to call Mr. Eric Blank to give 

material testimony in rebuttal to the State's mis-representation of the Key 

Bank t s surveillance tape. On December 15, 2006 , petitioner's pretrial discovery 
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record will show that Mr. McKay (than stand-by counsel pursuant to cause 

number 06-1-03538-7) had a telephone conference with Mr. Eric Blank ragarding 

his examination of the Key Bank's surveillance footage. See Ex.14. First 

on Deaneber 15, 2006 and against on January 1, 2007, regarding the status of, 

and after preparing IIHIDrandum regarding video footage, and suggested cross

examination questions. See against Ex.14. Here fran the record petitioner 

will establish a prima facie showing that, (1) Defense counsel's preformance 

during critical stages of petitioner's trial was deficieenti (2) That petitioner 

was prejudiced by the unprofessional deficient prefonnance. 

(a) Although petitioner was denied a I1Dtion to dismiss pursuant to 

CrR 8.3, for Mr. Olsen's (state's witness/infonnant) third party intrusion 

into petitioner's work-product, proceeding Pro-Se, this in its self did not 

bared defense counsel fran I1Dving to suppress Mr. Olsen's testiITDny, which 

probative vaule was outweighted by the danger of unfair prejudice, after the 

trial court open the door for defense counsel to argue the admissibility 

pursuant to CrR 3.5. See RP (04/30/07/) 4 at 20-21. This trial strategy by 

defense counsel falls below an obj ecti ve standard of reasonableness, denying 

petitioner due process and effective assistance of counsel pursuant to the 

Sixth Amendment of the U.S. constitution ,and Article 1, § 22 of the Washington 

State constitution. As a result of defense counsel's deficient prefonnance 

petitioner's sustained prejudice, fran Mr. Olsen's prejudicial, self-serving 

and uncollaborated testiITDny, which was a violation of the Massiah Doctrine 

pursuant to Massiah V. United States, Supra. 

(b) Defense counsel, according to the understanding between petitioner 

and defense counsel, was to rest defense case-in-chief after the testiITDny of 

Mr. Geoffrey Lotus (photo-IIDntage expert), however, during recess-:eefo~·::t.he 
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canpletion of Mr. lDtus' s testiIoony, petitioner was advised by defense ') ;"ll;;;~l 

counsel, against petitioner's better judgement, to take the stand to give. 

rebuttal testirrony to Mr. Olsen's statements. This openned the door to 

evidence which Mr. McKay was clearly aware of the status and circumstance 

surrouOO.ing the evidence used by the state to rebuttal petitioner's testinoly 

which petitioner testified to stopping by the Key Bank on the DDrning of 

February 13, 2006. 'Ibis evidence, to-wit, the Key Bank's surveillance tape, 

placed petitioner's creditability at issue; nevertheless, without objecting 

the state was allowed to present this evidence to the jury as best evidence. 

Here also, the trial strategy by defense to use a state witness, and IX>t call 

Mr. Eric Blank in rebuttal, during this critical stage of petitioner's trial 

clearly falls below an objective starrlu:d of reasonableness, and constitutes 

deficient prefonnance, which petitioner sustained prejudice, resulting in a 

denial of due process and effective assistance and representation of counsel 

pursuant to the Sixth and Fomteenth AmeIrlnent of the u. S. constitution and 

Article 1, § 22 of the Washington state constitution. 

During cross-examination defense counsel allowed the prosecutor, without 

objecting, to interrogated petitioner about the Key Bank's surveillance tape 

and Mr. Eric Blank's conclusion and report, which clearly consitutes burden 

shifting. See RP (05/0S/07/) 114 at 5-25 and 115 at 1-11. Defense counsel 

aware of the circmlstance surrounding Mr. Lee' s tennination for embezzling 

$10.000.00 fran the Key Bank, which he force balanced his journal not to be 

detected; however, the state was allowed to subnit Mr. Lee's journal. See 

state's Ex.5S. without any objection fran defense <XJUIlSel, to the jury for 

and during deliberation. See RP (05/0S/07/) 126 at 12-15 and 127 at 10-14. 

Defense ootmSel knowing the facts concenting the disrepair of the 

Key Bank's surveillance tape, without objection allowed Detective Aakervik 
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• 
on direct-examination to give testiIoony before the jury about the time 

functioning and contents of the Key Bank's surveillance tape and Mr. Lee's 

[journal] balance sheet, misleading the jury with unliable facts and 

testiIoony. See (05/09/07/) 26 at 1-18. Here roost critical and damaging 

is defense counsel failure to turn over Mr. 0 Eric Blank's examination report 

of his examination and conclusion of the Key Bank's smveillance tape. See 

RP (04-30-07-) 10 at 8-17., here Mr. McKay (defense counsel) knowingly allowed 

the state to mislead the trial court and the jury to beli~~ that state's 

Ex.59 (Key Bank's surveillance tape) showed the entire day of February 13,2006. 

which is contrary to Mr. Eric Blank's examination and conclusions of State's 

Ex. 59, which he reports that 90% or IIDre of the recording fran that day is 

missing. Finally, defense counsel allowed the state's witness Mrs. Yen H. 

fran the Key Bank to carmit prejury on direct-examination, without impeaching 

her creditability, when asked, why she was IX> longer lIIlOrking at the Key Bank? 

which she replied, she decided to IIDVe on, not that she was clearly tenninated 

far violating company policies: 

" ••• No, your honor, that's related to the investigation of the employees 

[ Mr. Lee and Mrs. Yen H.], and the reason those employee were tenninated fran 

the Bank [ Key Bank]. It is my 1lIXierstanding that the defendant [ petitioner] 

has sought this infomation far potential :inp!achment purposes as well ••• " 

See RP (12/14/06) 9 at 17-22. 

In Rice V. Marshall, 816 F.2d 1126, 1132 (6th Cir 1987) the c:x>urt held: 

" ••• The magistrate found that counsel's failure to object or seek 

supression of evidence of the weapon constituted a prcx:edural. default which 

would foreclose consideration of the double joepardy issue unless "cause" 

and "prejudice" ~e established, citing, Wainwright V. Sykes, 433 U.S. 72 

53 L.Ed.2d 594 S. ct. 2497 (1977). The magistrate then found that the 
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appointed attorney had rendered cause for the procedure default 

and that Rice was clearly prejudiced by his attorney deficient 

performance". Rice V. Marshall, Supra. Here before and during 

petitioner's trial, defense counsel failure to move the supress 

the testimony of Mr. Olsen or object to the mis-representation 

of State's Ex.59, clearly prejudiced and denied petitioner 

effective representation of counsel pursuant to the Sixth Amendment 

of the U.S. constitution. 

In addition to establishing that his attorney preformed 

deficient, Jacobs must demonstrate that he was prejudice by cOUBssI's 

error. See Strickland, 466 U.S.~'694. The prejudice component 

requires Jacobs to show "that there is~reasonable probability 

that, but for counsel's unprofessional errors, the result of the 

proceedings would have been different." Id. at 694. Jacobs need 

not show that counsel's deficient preformance "more likely than 

not altered the outcome in the case" -- rather, he must show only 

"a probability sufficient to undermine confidence in the outcome." 

Id. at 693-94. This standard is not'''a stringent one'''. Jermyn V. 

Horn, 266 F.3d 257, 282 (3rd Cir 2001)(quoting Bake V. Barbo, 177 

F.3d 149 (3rd Cir 1999). See Jacob V. Horn, 395 F.3d 100 (3rdClV2005). 

Every defendant has the right to a fair trial, which is 

guaranteed both by the Federal and State constitution. United 

States constitution Sixht Amendment; Washington State constitution 

Article 1, § 22. Cumulative trial error may deprive a defendant 

of this right. State V. Coe, 101 Wn.2d 772, 789, 684 P.2d 688 

(1984); State V. Badda. 63 Wn.2d 176, 385 P.2d 859 (1963). See 

also Boles V. Foltz, 816 F.2d 1126, 1132 (6th Cir 1987) (ineffective 
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• 
failure to move to supress); Holsclaw V. Smith, 822 F.2d 1041 

(11th Cir 1978) (failure to argue the insufficiency of the evidence 

was ineffective); Osborn V. Shillinger, 816 F.2d 612 (10th Cir 

1988)(Abandoned duty to loyaty to client.).,3, 

Do to cumulative trial errors presented above by petitioner 

in this brief, petitioner ineffective assistance claims meets the 

two elements in Strickland V. Washington, Supra, (1) The defense 

counsel's performance was deficient; (2) Do to the unprofessional 

performance of defense counsel, petitioner sustained prejudice, 

which denied petitioner a fair trial, and voilated petitioner's 

due process and rights to effective assistance and representation 

of counsel pursuant to the Sixth Amendment of the U.S. constitution 

and Article 1, § 22 of the W~shington State constitution. 

Therfore, petitioner respectfully asks that this court reverse 

and dismiss without prejudice the convictions pursuant to casue 

number 06-1-03538-7. 

E. CONCLUSION: 

On May 15, 2006 petitioner was denied exculpatory discovery 

pursuant to CrR 4.7, to-wit, a corporeal lineup. This denial of 

exculpatory discovery undermined the May 1-2, 2007 in-court identi-

, 3 , 

During direct-examination of State's witness Mr. Daniel Read 
(support employee) defense counsel failure to ask State's concerning 
State's Ex.59, (1) Were you able to determine did the suspect's 
hand ever touched the counter?; (2) Were you able to determine did 
the suspect passed a note or plastic bag to the teller?; (3) Were 
you able to determine if the time functioning was current and 
functioning properly? See RP (05/09/07/) 3 at 23-25 and 4 At 1-5. 
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• ficaiion of petitioner which was tainted by the impermissively 

suggestive photographic montage created by Detective Aakervik 

on February 13, 2006. During trial the withheld material facts 

of the evidence and the prejudicial testimony of Mr. Olsen, denied 

petitioner a fair trial. The record on its face is sufficient to 

demonstrate and establish that petitioner recieved ineffective 

assistance and representation of counsel, and that petitioner was 

prejudiced by counsel's deficient preformance. View in the light 

most favorable to the Satae, the evidence relied on can not clearly 

and convincingly, show a corpus delicti, or logic.l nexus to~~upport 

beyond a reasonable doubt each and every element to the crime 

charged pursuant to cause number 06-1-03538-7. Finally, do to the 

number of defense counsel's trial errors and mis-representation 

of the evidence, undermined the confident in the outcome of the 

trial. Therefore, this court should vacate the prosecution and 

dismiss. 

Submitted: this __ ~/~~ ______ day of ___ l~)~u~:;~. ~e/~ ____ , 2008 

Petitioner 
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FEB. 10.2006 4:44PM 

~ SEATTLE 
~~ POLICE 

DEPARTMENT 

DATE 

2/9/2006 ITIME 

2245 
STATEMIONTOF o COMPlAINANT 
NAME (LAST. fiRST, '-4.1,) 

Officer W. Johnson #5653 

WEST peT ADMIN NO. 6886 P. 5 

INCIDENT NUMBER 

06-056860 
5TA TEMENT FORM UNIT FILE NUMBER 

I PLACE 

I Seattle PD-East 

o wrrNESS 0 VICTIM [8J OFFICER o OTHER 

On the above listed date [ was working as an arrest team officer assisting Seattle Police Department West Precinct ACT and 
DEA with a narcotics buy bust in the area of Pioneer Square. At 2202 hours I was advised by an observation officer that a good buy 
had just occurred meaning that an undercover officer/agent had just purchased narcotics and had given a good buy signal indicating 
the completion of the transacrion. The observation officer instructed us to move in to locate and arrest the described suspects on 
South Washington Street in the 150 block. The suspects were standing on the north side of the street near an alleyway. The suspecrs 
were described as a B/F wearing a pink hoodie, a tall BIM with a blanket wrapped around his shoulders wearing a hat. Upon arriving 
in the area. I observed the rall ElM with the blanker on his shoulders standing behind the BIF wearing the pink hoodie. J gOl out of 
the vehicle and approached the suspects stating, "Seattle Police, Get down on the ground!" The suspect got down on the ground and 
I placed him under arrest. As J attempted to handcuffrhe suspect, I had to move his left hand from undemeath his body to handcuff 
him_ Once the suspect was handcuffed I rolled him over to check him for weapons and I located a $20.00 bill that was undernealh 
his body. r collected the money and compared it to the copy of the buy money that I was given during the briefing. I matched the 
money to one of the twenties that was on the original handout sheet. I transported the suspect to the Seattle Police West Precinct and 
conducted a strip search. I did not locate any other items of evidence on his person. I photocopied the twenty that I col1ected from 
underneath me suspect and returned it to the operation supervisor. I also located a handwritten note from rh~ suspects len front pants 
pocket that appeared to be a bank robbery note. 1 packaged the copy of the buy money and the original handout and the handwritten 
note for evidence submission. The suspect was identified as McCoy, Raymond D. 8/M/08·1 0-1959. EOS. ,-------; 

-_ ......... -
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WiTNESS 
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UNIT FILE NUMBER 
91A-SE-920 1 6 

PAGE 2 OF 5 

12-27-05 1323 hr. A BtM-su'spedeiiteH:ed'fhe 'SterHn!(Sayil1gs Bank and made a verbal demand for money. 
The VT complied and the suspect fled the bank on foot (See SE-16, FD-430 and SPD Incident report for details). 

12-28-05 1400 hr. Received bank surveillance CD from SA Carr. I delivered the CD to the FBI Photo Lab 
and requested that photos be created. 

12-28-05 1545 hr. E-mail to SPD Communications requesting 911 CD surrounding this incident. 

12-29-05 1345 hr. Created PSVCTF bulletin (05-47) and distributed to SPD via e-mai l. 

12-29-05 
1955. 

1400 hr. PIC from SPD Ofc. Danley. He thinks the robber looks like Ronald StClair DOBI1 0-18-

12-29-05 1600 hr. PIC to DOC Officer L. Mills. I provided her with Stclair information. She stated that 
she would contact me later with any information 

12-29-05 1645 hr. PIC from DOC L. Mills. She stated that Stclair is in prison. He was arrested on 11-08-
2005 and is scheduled to be released in 2008. 

12-31-05 1110 hr. Attempt robbery at th~ i,Vashington Mutuai Bank, 1501 4th Ave. The robber was 
described as a BIM 30-40. (See SPD 05-552486 I FBI 92038 for details). Based on the suspect description , MO 
& bank surveillance photos tIlls appearsio' be the same suspect that robbed the Sterling Savings Bank on 12~27-
2005. . 

01-04-06 1000 hr. Received SPD Fingerprint Analysis Report. "The one card of lifted latent prints is not of 
comparison value." Placed in file. . , 

02-06-06 1130 hr. The US Bank, 240 1 3rd Ave, Seattle was robbed by a single BIM (See SPD 06-05202'11 
FBI 91 A-SE-92159) for details. ~as·etl()ri. t]:n;f;'StlSpect;desctiption; MQ. .. ~ ·panlq;uf;Y,~!u'~Il9~i.f}h919~rttlri s~af}.ar& 
t~:~m~tlif~!~~~~ 'SU'§pecti; . 

02-09.~06 1015 hr. Created PSVCTF pattern robbery worksheet. Placed in file. ~\ ~, ' 
C::c' -

" . ~ ~ 

02-10-06 -11 00 hr. Received e-mail from:~;tfi~$~~~It~~tl-n-(via Det Rodgers). He adv~d thg.~a ~IM 
was arrested last night (02-09-2006) for selling narcotics to an undercover SPD officer. Search ii'iCldenftbarrest 
officers found a demand note in his possession that stated "ATTENTION THIS IS A HOLD UP P[EAS~N() 
DYE PACKS OR TRACKING DEVICES". The suspect was identified as: ~,,' 

Raymond D. McCoy 
BIM 08-10-1959 
Height: 602 
Weight: 220 
LKA: 318 2nd EXT S, Seattle W A 

. SERIAL UNIT INVESTIGATING OFFICER 

.~ 

SERIAL UNIT APPROVING OFFICER 

::. 
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13 02-10-06 1320 hr. PIC to FBI victim coordinator and requested that she contact the vrw's from the three 
banks and warn them of a possible line-up for Tuesday (02-14-2006). 

14 02-10-06 1340 hr. PIC to King Co. Pros~cutor's Officeand spoke to Laura Poellet - she will be handling 
the first appearance cal endar tomorrow. }1~~~{I~l'rer:«>lhtij~~iI'lNiestjgatj0'P':'~Fitt<r€'qtres!¢<!lhl:I~f~e@~y,:~b;e;ll~ld 
until I could do a line-up ()n Tuesday. She stated that she needed a copy of the report and officer statements and 
that she wouldpr~1s~/ttti:$itCi,~~~~~~~~~~i~!1()1tJ!~liti:41~~. 

15 02-10-06 1620 hr. Detective Rodgers contacted Officer Wayne Johnson at the West Precinct and requested 
that he fax statements and arrest report to DPA Laura Poellet. He agreed. 

16 02-10-06 -1900 hr. Detective Rodgers and I responded to the King Co. Jail in an attempt to interview 
McCoy. McCoy told the jail staff that he did not want to talk to anybody at that time, but to come back maybe 
tomolTOW. 

17 \ 

18 ' 

I 
19 

I 
20 

2 1 

22 

02-13-06 -0930 hr. PIC from DPA Laura Poellet Tel. 206-296-9502. She stated that McCoy was not on 
Saturday's calendar. 

02-13-06 
2230 hr. 

-0935 hr. PIC to the King Co. Jail. They stated that McCoy was released on 02-10-06 at about 

02-13-06 0950 hr. PIC to SPD Narcotics Unit ~fl(:t;,~lit)lke~~rie't'8a~Ei¢ig&t~ij,e~~ilti~h;oI1~J9:iI1&e~ti~g~t10h . He 
stated that he would look into the VUCSA arrest and contact me. 

02-13-06 -1330 hr. Created montage containing photo of McCoy (#55360). Placed in file. 

02:J,4.-06 1522 hr. The Key Bank, 666 S. Dearborn, Seattle was robbed by a singleBIM (See SE-16 & 
LHM for details). Based on the susPt1Gt descripriOri this appears to be an unknown pattern robber. The suspect 
presented a demand note that said something to th~e effect'of' ATTENTION THIS IS A HOLD UP PLEASE 
REACH INTO DRAWER AND GET YOUR $1 OO'S AND CAREFULLY PLACE INTO THE PLASTIC 
BAG'. The suspect took the money and demand note and fled the bank. 

While at the bank I showed a montage containing a photo of Raymond McCoy to the two victim I witness tellers 
(separately). Prior to showing them the montage I told them that the montage mayor may not contain a picture 
of the robber. VT - Tuan Le looked at the montage and pointed to the photo of McCoy: He was not positive and 
thought the suspect may have been a little younger. Yen Huynh looked at the montage and was unable to make 
a pick. 

The wording on the demand note .~~'3¥~~}Biti1iMr40 the wording on the demand note recovered from Raymond 
McCoy when he was arrested for VUCSA on 02-09-2006 (See 06-056860). 

~ 

23 02-21-06 0945 hr. PIC to the King Co. Jail. McCoy was arrested for an outstanding $50,00.00 VUCSA 
warrant earlier today. 

I INVESTIGATING OFFICER L./ :::AL 1/ ,/UNI7T I INVESTIGATING OFFICER 

t:::.:?"7/1/?/C(::{/2' t// /c 7 t? ,.. (/ /' 
Form 5.72 CS21.866 Rev. 4197 ,- ,--------------'--------------1 
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24 02-21-06 ~ 11 00 hr. Detective Rodgers and I responded to the King County Jail in an attempt to interview 
McCoy. McCoy stated that he did not want to talk to the police without an attorney. 

25 02-27-06 1240 hr. Responded to Sterling Savings Bank, 1406 4tb Ave, Seattle. I contacted and showed 
montages {#55360) to the listed witnesses. Each witness was interviewed alone and prior to showing the 
montage I had them read the SPD Montage Identification Sheet. 

Willey reviewed the montage and s~lectetti%~0(#jl. She stated that she was about 90% 
of her pick. 

i~!g~~Q().r:;e: Moore reviewed the montage andft~._~~"i~M:}ie·#5. She stated that she was not certain and 
did not want to make a definite pick. 

Elwood reviewed the montage She 
was pretty certain and signed and dated 

.. _ .....•............•••. : .....•..... :I.tTin: Jackson reviewed the montage . . -I --_X_'" . 
ld. IPoi:Q~~at;i~1~-'.ft.;#6: He stated that he was about 60% 

certain. 

26 02-27-06 1310 hr. Respond~? to~~~~t~.~.~?n Mutual Bank, 1502 4th Ave, Seattle. I contacted and 
showed a montage (#55360) tollllt.!iilmi:aIa'. Shirley So was not working. I interviewed Trinkwald at her 
desk and prior to showing the montage I had her read the SPD Montage Identification sheet. Trinkwald 
reviewed the montage and~~_gl.'\t~ : I~K,I!:~n~,r~k. 

27 03-02-06 1520 hr. Responded to US Bank, 2401 3rd Ave, Seattle. I contacted and showed a montage 
(#55360) to the listed witnesses. Prior to showing them the montage -I had them read the SPD Montage 
Identification Sheet. 

29 

30 

Erli~iWi1~i~st:van Diest reviewed the 
!lot comfortable to make a positive ID. 

;l~fDil.,"Bu.Dg: Fung reviewed the montage ail1n~~~~!~~~~III::'~ 
ruled out all the others in the Sh '" 

•. <>0" ..... n11T he was 

03-02-06 1620 hr. Responded to Washington Mutual Bank, 1501 4th Ave, Seattle. I contacted Shirley So 
to showing her the a e I had her read the SPD Montage Identification Sheet. So reviewed the 

03-15-06 1400 hr. 
13-2006 (06-062738). '_fi~tt~~i ;~ffi§, :~ 
card marked 06-062738". 

Request results for the Key Bank robbery on 02-
~iRII'mliv~a~~fiil.rf.'~~i~y with the latent print 

03-21-06 1055 hr. Raymond McCoy is still being held in the King County Jail. 

SERiAl UNIT INVESTIGATING OFFICER SERIAL UNIT APPROVING OFFICER SERIAl • 
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PROSECUTING ATTORNEY CASE SUMMARY AND REQUEST FOR BAJL ANDIOR 
CONDITIONS OF RELEASE 

10 The facts are contained in the Certification for Determination of Probable Cause written 
by Detective D.T. Aakervik regarding Seattle Police Department incident numbers 05-547018, 

11 05-552486, 06-052027 and 06-062738. The events described in the certification occurred in 
King County, Washington. 

12 

13 
REQUEST FOR BAIL 

14 The State requests bail of$100,000. The defendant has the following criminal 
convictions: Felonies - Theft in the Second Degree (2005, 2003), VUCSA ~ Possession (2002), 
VUCSA - Delivery (2000), Forgery (1983), Burglary in the First Degree (1980), Burglary in the 

15 Second Degree (1980); Misd,emeanOJ:;s - Theft in the Third Degree (2004, 1995), Attempted 
16 VUCSA (1999), Assault in th~l0urth Degree - Domestic Violence (1996), Possession of 

Marijuana (1983). He currently is being held in King County Jail on $10,000 bail on a charge of 
17 VUCSA - Delivery (cause number 06-1-01623-4 SEA); trial in that case is scheduled for April 

18. 

18 

19 

20 
Laura E. PoeIlet, WSBA #29137 

21 

22 

23 

{ " 

Prosecuting Attorney Case 
Summary and Request for Bail 
andlor Conditions of Release - 1 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
~_e~:t:lc:, _Vl~_h_i~gton 98104 
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6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 THE STATE OF WASHINGTON, ) 
Plaintiff, ) 

8 v. ) No. 06-1-03538-7 SEA 
) 

9 RAYMOND DWAYNE MCCOY, ) 

10 

11 

) MOTION, FINDING OF PROBABLE 
) CAUSE AND ORDER DIRECTING 
) ISSUANCE OF WARRANT AND 

_____________ D_e£_en_d_an_t_, _____ ) FIXING BAJL 

12 The plaintiff, having infoImed the court that it is filing llerein an Infonnation charging 
the defendant with the crimes of Robbery in the First Degree, Count I, and Robbery in the 

13 First Degree, Count ll, now moves the court pursuant to CrR 2.2(a) for a detenrunation of 
probable cause and an order directing the issuance of a warrant for the arrest of the defendant, 

14 and 

15 

16 

17 

18 

(X) fixing the bail of the defendant:in the amolUlt of $100,000, cash 
or approved surety bond, 

( ) directing the release of the defendant, after booking, on his or 
her personal recognizance and promise to appear for arraignment at 
the scheduled time and date. 

In connection with this motion, the plaintiff offers the following incorporated materials: 
19 The Seattle Police Department certification or affidavit for detennination of probable cause; the 

Seattle Police Department suspect identification data; and the prosecutor's summary in support 
20 of order fixing bail andlor conditions of release. 

21 If the defendant is not in custody, the plaintiff has attempted to ascertain the defendant's 

22 

23 

current address by searching the District Court Infonnation System database, the driver's license 

MOTION, FINDING OF PROBABLE CAUSE AND 
ORDER Dffi.ECTING ISSUANCE OF WARRANT 
AND FIXING BAIL - 1 

Norm Maleng, Prosecuting Attorney 
W554 IGng County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
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1 and identicard database maintained by the Department of Licenses, and the database maintained 
by the Department of Corrections listing persons incarcerated and under supervision. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

NORMMALENG 
Prosecuting Attorney 

By: b~ PA-<2((fl. k 
Laura E. Poellet, WSBA #29137 
Deputy Prosecuting Attorney 

FINDING OF PROBABLE CAUSE AND ORDER FOR ARREST WARRANT 

The court finds that probable cause exists to believe that the above-named defendant 
committed an offense or offenses charged in the information herein based upon the police agency 
certification/affidavit of probable cause incorporated and pursuant to CrR 2.2(a). 

IT IS ORDERED that the Clerk of this Court issue a warrant of arrest for the above
named defendant; and 

IT IS FURTHER ORDERED that 

(X) the bail ofthe defendant be fixed in the amount of$100,000, 
cash or approved surety bond. 

( ) the defendant be released, after booking, on his or her personal 
recognizance and promise to appear for arraignment at the 
scheduled time and date. 

( ) Additiomil Conditions: ____________ _ 

IT IS FURTHER ORDERED that the defendant be advised of the amount of bail fi."£ed by 
the court and/or conditions of his or her release, and of his or her right to request a bail reduction. 
Service of the warrant by ~ or teletype is authorized. 

SIGNED this + day of April, 2006 . 

Presented by: 

1c>~~(lLb 
Laura E. Poellet, WSBA #29137 
Deputy Prosecuting Attorney 

MOTION, FINDING OF PROBABLE CAUSE AND 
ORDER DIRECTING ISSUANCE OF WARRANT 
AND FIXING BAIL - 2 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
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SEATTLE 
POLICE 
DEPARTMENT 

CAUSENO. ________________________ _ 

CERTIFICA TION FOR DETERMINA nON 

OF PROBABLE CAUSE 

INCIDENT NUMBER 

05-547018 
UNIT FILE NUMBER 

91A-SE-92016 

That D.T. Aakervik is a Detective with the Seattle Police Department and has reviewed the 
investigation conducted in Seattle Police Department Case Number 05-547018; 

There is probable cause to believe that Raymond McCoy committed the crime(s) of Robbery. 

This belief is predicated on the following facts and circumstances: 

(1) SPD 05-547018 
On 12-27-2005 at about 123PM a lone BIM entered and robbed the Sterling Savings Bank, 1406 
4 th Ave, Seattle W A. The suspect approached the victim teller, reached over the counter and said 
"GIVE ME THE MONEY." The teller was holding money in her hand and reacted as ifhe were 
joking. The suspect stated 'THIS IS NO JOKE, THIS IS A ROBBERY, GIVE ME THE 
MONEY.' The teller complied and the suspect fled the bank on foot. 

The robbery was captured on the banks surveillance system and a subsequent audit revealed a 
loss of $450.00. 

The suspect was described as: 

Race: Black 
Sex: Male 
Age: 40's 
Height: 600 
Build: Slim 
Complexion: Dark 
Clothing: Dark jacket & baseball type cap 

(2) SPD 05-552486 
On 12-31-2005 at about l1AM a lone B/M entered and attempted to rob the Washington Mutual 
Bank, 150 1 4th Ave, Seattle W A. The suspect approached the victim teller, and in a low voice 
stated "GIVE ME." When the teller asked him to repeat himself the suspect again stated "GIVE 
ME." When asked to repeat himself a third time the suspect stated "RIGHT NOW, I'M NOT 
JOKING." At this time the branch manager approached and the suspect fled the bank without 
any money. The attempt robbery was captured on the bank surveillance system. 

The suspect was described as: 

Race: Black 
Sex: Male 
Age: 40's 
Height: 602·604 
Build: Medium 
Complexion: Dark 
Clothing: Black windbreaker-type zippered jacket, dark pants, dark Nike cap 

Form 34.0E 5/98 PAGE OF 5 
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UNIT FILE NUMBER 

I 

91A-SE-920 16 

(3) SPD 06-052027 
On 02-06-2006 at about 1130AM a lone BIM entered and robbed the US Bank, 2401 3rd Ave, 
Seattle W A. The suspect approached the victim teller and produced a demand note that read 
something to the effect of "PULL OUT MONEY, TIllS IS NOT A GAME." The suspect 
verbally stated "TIIIS IS NOT A GAME, DO IT! As the teller was collecting the money the 
suspect became impatient, reached over the counter and grabbed the remaining money. The fled 
the bank on foot 

The robbery was captured on the banks surveillance system and a subsequent audit revealed a 
loss of$2,081.85 • 

.1be suspect was described as: 

Race: 
Sex: 
Age: 
Height: 
Weight: 
Build: 
Complexion: 
Clothing: 

Black 
Male 
35-40 
600 
170-180 
Medium 
Dark 
Grey polar fleece type jacke4 blue jeans, red Nike cap, glasses 

On 02 .. 09-2006 the Seattle Police Department W-ACT team cOnducted a buy / bust operation in 
the downtown corridor. At about 10PM a BIM, later identified as Raymond McCoy DOB 08-10-
1959, sold rock cocaine to an undercover police officer for $~O.OO. McCoy was immediately 
taken into custody without incident. The pre-recorded buy money ($20.00 bill) was recovered 
from McCoy and the crack cocaine field-tested positive for:the presence of cocaine. Also 
located on McCoy was a demand note that read "ATTENTION· THIS IS A HOLD UP PLEASE 
NO DYE PACKS OR TRACKING DEVICES," McCoy w~ booked into the King County Jail 
for VUCA Delivery (See 'SPD 06-056860). 

On 02-10-2006 Detective Aakervik oftbe Puget Sound Violent Crimes Task Force received a 
copy of the narcotics arrest report and quickly noted that McCoy's physicals closely match that 
of the robbery suspect. Detectives Aakervik and Rodgers responded to the King County Jail in 
an attempt to ~nterview McCoy regarding the demand note. McCoy refused to cooperate or leave 
his cell. Later that evening McCoy was released from jail. 

On 02· 13-2006 Detective Aakervik created a montage containing a photo of McCoy and made 
. arrangements to meet with victims and witnesses from the three robberies. 

(4) SPD 06-062738 
On 02-14-2006 at about 320PM a lone Bt1v,[ ente~ed and robbed the Key Bank, 666 S. Dearborn, 
Seattle W A. The suspect approached the victim teller and present~d a demand note that stated 
something to the effect of 'ATTENTION nus IS A HOLD UP PLEASE REACH INTO 

Form M.IlE 5/96 PAGE 2 OF 4 



~ SEATILE 
•• ~ POUCE ~ DEPARTMENT 

CERTIFICATION FOR DETERMINATION 
OF PROBABLE CAUSE 

. . 

iNCItliONT NUMBeR 

05-547018 
UNIT Fl1.e. NUMBER 

91A-SE-92016 

DRAWER AND GET YOUR $100'S AND CAREFULLY PLACE INTO THE PLASTIC 
BAG.' The victim teller complied and the suspect fled the bank on foot. . 

The robbery was captured on the banks surveillance system and a subsequent audit revealed a 
loss of $845.00. Latent prints were lifted from the victim teller's window and submitted into 
SPD Evidence for analysis. 

The suspect was described as: 

Race: Black 
Sex: Male 
Age: 30's 
Height 602 
Build: Mecliwn 
Complexion: Dark 
Clothing: Black jacket 

. 
While investigating the robbery at the bank Detective Aake~ showed the montage to two 
victim! witness tellers. One· teller pointed to McCoy's photo in the montage, but was ·not .' 
positive and thought that the suspect may have been a little youngerr The second teller was 
unable to make a pick. The wording on this demand note was very similar to the wording on the 
demand note recovered from McCoy. 

On 02-16-2006 Detective Aakervik received a SPDFingerprint AnalySi~ Report. One of two 
cards of lifted prints from the Key Bank robbery (06~62738) was of comparison value. 

On 02-21-2006 McCoy was re-arrested for an outstanding $50,OOO.o"Q VUCSA warrant and 
booked into the King County JaiL Detective Aakervik requested Raymond D. McCoy's 
fingeIprints be compared to the latent prints recovered from the Key Bank robbery. 

Detective Aakervik contacted witnesses & victims from the first t~e robberies and showed 
them montages containing a photo of McCoy. The results were: 

. Sterling Savings Bank, 1406 4tb Ave, Seattle 
12-27-~005 

One wrong pick 
One pointed to McCoy, but was not certain 
One picke.d McCoy 

Washington Mutual Bank,15014th Ave, Seattle 
12-31-2005 

Two no picks 

Form 34.0E 5I9S PAGE 3 OF 4 



~. SEATTLE . (<ill P.OLlCE 
DEPARTMENT 

CERTIFICATION FOR DETERMINATION 
OF PROBABLE CAUSE 

US Bank, 24013nJ Ave, Seattle 
02-07-2006 

Two pointed to McCoy, but were not certain 

INCIDENT NUMBER 

05-547018 
IJNIT FlU; NUMBER 

91A~SE-92016 

On 03-15-2006 Detective Aakervik received the results From the SPD Latent Print Comparison 
Request. A positive match was made. Latent Print Examiner, Lloyd Thomas, made a match 
with McCoy's right palm and latent prints lifted at the teller's window at the Key Bank (06-
062738). 

All fourrobberles occurred in the City of Seattle, County of King, State of Washington. 

Form 34.0E 5J98 PAGE 4 OF 4 



~ . .. . SEATTLE <@ POUCE 
DEPARTMENT 

CASE REPORT Bank Robbery 

NAME OF BUSINESS AND VICTIM 

,- Sterling Savings Bank 
1406 4th Ave 
Seattle WA 98101 

Washington Mutual Bank 
1501 4th Ave 
Seattle WA 98101 

US Bank 
2401 3rd Ave 
Seattle WA 98121 

Key Bank 
666 S. Dearborn 
Seattle WA 

CASE REPORT FACE SHEET 

DATE OF CRIME NAME OF DEFENDANT 

12-27-2005 

12-31-2005 

02-07-2006 

02-13-2006 

McCoy, Raymond Dwayne 
DOB/08-10-1959 
SSN:434-02-2733 
FBI: 802813V8 
SID: WA11364603 

[L(D[Q)u 

MAR 3 1 2006 

NAMES AND ADDRESSES OF WITNESSES 

See Appendix A 

EVIDENCE CONSISTS OF 

See Appendix B 

TO DEPUTY PROSECUTOR: 

FOPIESTO: PREPARED BY: 

APPROVED BY: 

Form 9.29 Rev 5/98 Page 1 of 1 

INCIDENT NUMBER 

05-547018 
UNIT FILE NO 

91 A-SE-920 16 

DATE 

CHARGE 

PHONE NUMBERS 

EVIDENCE NUMBER 

DATE: 



2 

3 

4 

5 

6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 STATE OF WASHINGTON, 

8 Plaintiff, 

9 vs. 

) 
) 
) No. 
) 
) 

o _ _ _ 1'1 I j ) OMNIBUS APPLICATION OF 
10 f-~ ~V\...l{ r( C Lrs--t-t ) PROSECUTING ATTORNEY AS TO 

)Defendant. ) DEFENDANT 

11 ) --------------------------------
12 

1. The State of Washington makes the following discovery motions: 
13 a. Defendant to state the general nature of defendant's defense. 

b. Defendant to state whether there is any claim of incompetence to stand trial or change plea. 
14 c. Defendant to state whether or not defendant will rely on an alibi and, if so, to furnish a list of 

defendant's alibi witnesses and their addresses . 
15 d. Defendant to state whether or not defendant will rely on a defense of insanity or diminished 

capacity at the time of the offense. 
16 (1) Ifso, defendant to supply the name(s) of defendant's witness(es) on the issue(s) of insanity 

or diminished capacity, both lay and professional, whom the defense may call to 

17 testify. 
(2) If so, defendant to permit the prosecution to inspect and copy all medical and other -

18 professional reports from any witness( es) whom the defense may call as well as any 
materials and reports of others which were reviewed by those witness(es). 

19 (3) Defendant will also state whether or not defendant will submit to a psychiatric 
examination by a doctor selected by the prosecution. 

20 e. Defendant to furnish results of scientific test, experiments, or comparisons and the names of 

persons who conducted the tests. 
21 f Defendant to provide in writing discovery of: names, addresses, phone numbers, written 

summaries of testimony, and written statement( s) or each and every person whom the 

22 defense may call to testify. 

OMNIBUS APPLICATION OF PROSECUTING 
ATTORNEY AS TO DEFENDANT - 1 
Revised 4/0 I 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle. Washington 98104 
(206) 296-9000 
FAY I/()h. ")Qh_()Q" 
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2. 

3 

4 

5 

6 

7 

8 

9 

10 

11 
.., 
-'. 

12 

13 

14 

15 

16 

17 

18 

g. Defendant to permit the prosecution to inspect physical or documentary evidence which 
may be offered by the defense. 

The State of Washington makes these additional applications or motions (check if requested): 

[ ] a. 
[ ] b. 

( ] c. 
[ ] d. 
[ ] e. 
[ ] f. 
[ ] g. 
[ ] h. 
[?qJi. 
[~j . 

( ] k. 
) 

The State of Washington gives the following notice: 
a. ALL PRIOR PLEA NEGOTIATIONS AND OFFERS ARE CANCELLED BY THE 

DEFENDANT'S DECISION TO SET A TRIAL DA TE IN THIS MATTER. Further, 
a plea agreement is only accepted by a guilty plea and may be withdrawn at any time 
prior to entry of a guilty plea. 

b. If the defendant testifies at trial, the State may offer evidence of prior convictions as 
disclosed in the State's discovery. If additional criminal convictions are found, the State 
will advise defendant of such convictions and may offer such convictions at trial. 

c. Pursuant to RCW 9A.44.120, the State of Washington intends to offer at trial the hearsay 
statements of -----------------------------------------------------

made to ---------------------------------------------------------
in lieu of testimony of the child at trial and/or in addition to testimony of the child as set 
forth in discovery. 

19 DATED: --------------------------

20 
White Copy: Court 

21 Canary Copy: Defense 
Pink Copy: Prosecutor 

22 

OMNIBUS APPLICATION OF PROSECUTING 
ATTORNEY AS TO DEFENDANT - 2 
Revised 4/0 I 

Deputy Prosecuting Attorney 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
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2 

3 

4 

5 

6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 THE STATE OF WASHINGTON, ) 
Plaintiff, ) 

8 v. 

9 RAYMOND DWAYNE MCCOY, 

10 

) No. 06-1-03538-7 SEA 
) 
) INFORMA nON 
) 
) 
) 

11 Defendant. ) 

12 ' COUNT I 

13 I, Norm Maleng, Prosecuting Attorney for King County in the name and by the authority 
of the State of Washington, do accuse RAYMOND DWAYNE MCCOY of the crime of 

14 Robbery in the First Degree, committed as follows: 

15 That the defendant RAYMOND DWAYNE MCCOY in King County, Washington on or 
about December 27, 2005, did unlawfully and with intent to commit theft take personal property 

16 of another, to-wit: money, from the person and in the presence of Marlene Willey, against her 
will, by the use or threatened use of immediate force, violence and fear of injury to such person 

17 or her property and to the person or property of another, and that he did commit the robbery 
within and against a financial institution defined in RCW 7.88.010 or RCW 35.38.060, to-wit: 

18 Sterling Savings Bank; 

19 Contrary to RCW 9A.56.200(1)(b) and 9A.56.190, and against the peace and dignity of 
the State of Washington. 

20 

COUNT II 
21 

And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse RAYMOND 
:~2 - DWAYNE MCCOY of the crime of Robbery in the First Degree, a crime of the same or 

similar character and based on the same conduct as another crime charged herein, which crimes 
23 were part of a common scheme or plan and which crimes were so closely connected in respect to 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 

INFORMATION - 1 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



.. II 
" ":J 

, 
1 time, place and occasion that it would be difficult to separate proof of one charge from proof of 

the other, committed as follows: 
2 

That the defendant RAYMOND DWAYNE MCCOY in King County, Washington on or 
3 about February 14, 2006, did unlawfully and with intent to commit theft take personal property of 

another, to-wit: money, from the person and in the presence of Tuan Le, against his will, by the 
4 use or threatened use of immediate force, violence and fear of injury to such person or his 

property and to the person or property of another, and that he did commit the robbery within and 
5 against a financial institution defined in RCW 7.88.010 or RCW 35.38.060, to-wit: Key Bank; 

6 Contrary to RCW 9A.56.200(1)(b) and 9A.56.190, and against the peace and dignity of 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

the State of Washington. 

INFORMATION - 2 

NORMMALENG 
Prosecuting Attorney 

By: -------------------------
Laura E. Poellet, WSBA #29137 
Deputy Prosecuting Attorney 

Norm Maleng, Prosecuting Attorney 
\V554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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2 

3 

4 

5 

6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 THE STATE OF WASHINGTON, 

8 v. 

9 RAYMOND DWAYNE MCCOY, 

10 

Plaintiff, 
) 
) 
) 
) 
) 
) 
) 
) 

11 Defendant. ) --------------------------------
12 COUNT I 

No. 06-1 -03538-7 SEA 

AMENDED INFORMATION 

13 I, Norm Maleng, Prosecuting Attorney for King County in the name and by the authority 
of the State of Washington, do accuse RAYMOND DWAYNE MCCOY of the crime of 

14 Robbery in the First Degree, committed as follows: 

15 That the defendant RAYMOND DWAYNE MCCOY in King County, Washington on or 
about December 27,2005, did unlawfully and with intent to commit theft take personal property 

16 of another, to-wit: money, from the person and in the presence of Marlene Willey, against her 
will, by the use or threatened use of immediate force, violence and fear of injury to such person 

17 or her property and to the person or property of another, and that he did commit the robbery 
within and against a financial institution defined in RCW 7.88.010 or RCW 35.38.060, to-wit: 

18 Sterling Savings Bank; 

19 Contrary to RCW 9A.56.200(1)(b) and 9A.56.190, and against the peace and dignity of 
the State of Washington. 

20 

COUNT II 
21 

And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse RAYMOND 
22 DWAYNE MCCOY of the crime of Robbery in the First Degree, a crime of the same or 

similar character and based on the same conduct as another crime charged herein, which crimes 
23 were part of a common scheme or plan and which crimes were so closely connected in respect to 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthous~ 

AMENDED INFORMATION - 1 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



1 time, place and occasion that it would be difficult to separate proof of one charge from proof of 
the other, committed as follows: 

2 
That the defendant RAYMOND DWAYNE MCCOY in King County, Washington on or 

3 about February 13, 2006, did unlawfully and with intent to commit theft take personal property of 
another, to-wit: money, from the person and in the presence of Tuan Le, against his will, by the 

4 use or threatened use of immediate force, violence and fear of injury to such person or his 
property and to the person or property of another, and that he did commit the robbery within and 

5 against a financial institution defined in RCW 7.88.010 or RCW 35.38.060, to-wit: Key Bank; 

6 Contrary to RCW 9A.56.200(1 )(b) and 9A.56.190, and against the peace and dignity of 
the State of Washington. 

7 
COUNT III 

8 
And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse RAYMOND 

9 DWAYNE MCCOY of the crime of Robbery in the First Degree, a crime of the same or 
similar character and based on the same conduct as another crime charged herein, which crimes 

10 were part of a common scheme or plan and which crimes were so closely connected in respect to 
time, place and occasion that it would be difficult to separate proof of one charge from proof of 

11 the other, committed as follows: 

12 That the defendant RAYMOND DWAYNE MCCOY in King County, Washington on or 
about February 6,2006, did unlawfully and with intent to commit theft take personal property of 

13 another, to-wit: money, from the person and in the presence of Jasmine Fung, against her will, 
by the use or threatened use of immediate force, violence and fear of injury to such person or her 

14 property and to the person or property of another, and that he did commit the robbery within and 
against a financial institution defined in RCW 7.88.010 or RCW 35.38.060, to-wit: US Bank; 

15 

Contrary to RCW 9A.56.200(1)(b) and 9A.56.190, and against the peace and dignity of 
16 the State of Washington. 

17 NORM MALENG 
Prosecuting Attorney 

18 

19 

20 

21 

22 

23 

AMENDED INFORMATION - 2 

By: ____________________ ___ 

Jim A. Ferrell, WSBA #24314 
Deputy Prosecuting Attorney 

Norm Maleng, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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CLERK'S MINUTES 

SCOMIS CODE: MTHRG 

Judge: 
Bailiff: 
Clerk: 
Reporter: 

Theresa B. Doyle 
Rasheedah McGoodwin 
David Witten 
Thomas Karis 

FILED 
06 MAY 15 PM 4:14 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

Dept. 13 
Date: 5/15/2006 

Page 1 of 2 

KING COUNTY CAUSE NO.: 06-1-03538-7 SEA 

State of Washington v. Raymond D. McCoy 

Appearances: 

State represented by DPA Jim Ferrell 
Defendant present Pro Se, assisted by standby counsel David Seawell 

\~ 



State of Washington v. Raymond D. McCoy 
King County Cause No. 06-1-03538-7 SEA 

MINUTE ENTRY 

This cause comes on as Defendant's Motion for a Bill of Particulars 

The State and the defendant, assisted by standby counsel, present oral 
argument. 

The Court makes inquiry ofthe defendant. 

The defendant renews a previously made motion for a line up prior to trail. 

The defendant and the State present oral argument on this motion. 

The Court makes inquiry of both parties. 

The Court makes findings, and denies the motion for a line up prior to trial. 

The defendant makes a motion for scientific analysis of the fingerprints on the 
bank demand note, and for the appointment of a private investigator. 

The Court finds that motions concerning these matters are to be heard by the 
Criminal Presiding Court, and declines ruling on these motions. 

Concerning the first motion for a Bill of Particulars, the Court makes findings, and 
denies the motion. 

The Orders are signed. 

Page 2 of2 
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6 

7 SUPERIOR COURT OF THE STA 1E OF WASHINGTON FOR KING COUNTY 

8 STATE OF WASHINGTON ) . 

9 

10 

) 
) 

. ) 
NO. D0,-/ - 63 53~-7 5&""4 

vs. } . ORDER ON CRIMINAL MOTION 

11 E")YH~,.J h·~zI~ l 
12 ~t, ( 

13 

14 

15 

16 

17 

18 

19 

22 

23 

24 

25 

26 

----------"-- ) b · ~ 
Jr ~ " '-I-

The above entitled court having haa,rd a motion ~~' '2Jn(..~~ . ~ __ _ 
r-/-? ' -r.o D"...-/.A...,.--", ... 

DA T ED: ______ ~...p-...:J----'-"'--
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FILED> 
KING COUNTY, VH,SHfNG10N' 

FEB 23 Z007 

SUPERIOR COURT CLERK 
EILEEN L MCLEOD 

DEP~ 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNTY OF KING 

STATE OFWASIDNGTON Plaintiff, 

VS. 

ORDER ON CRIMINAL MOTION 

Defendant. 

DATED: ________ _ 

JUDGE CATHERINE SHAFfER 

04/01 
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SOCIAL SECURITY ADMINISTRATION 
IMPORTANT INFORMATION 

,I 

RAYMOND 'DEWAYNE MCCOY 
C/O SSA 
SUITE 401 
675 S LANE ST 
SEATTLE, WA 98104 

SOCIAL SECURITY 
SUITE 401 
675 S LANE ST 
SEATTLE, WA 98104 

.- j 

t 
~-
r 

~-?l 

This is a receipt to show that you applied for a Social Security card on 
January 10, 2006. You should have your ~ard in about 2 weeks. 

If you do not receive your soc~a~ secur~;ty.card witl,1in 2 ~.7~e]~~i please ~e~ us 
know. You may calL wrJ..te or VJ..SJ..t any Social SecurJ..ty offl.c~". ·If you Vl.Sl.t an 
office, please bring this letter with y9U. To protect your privacy, we will not 
disclose a social security number over the telephone. 

J 

SSA i~required by law to limit replace~ent SSN cards to three per year and ten 
per lifetime. Do not carry your SSN carr with you. Keep it in a safe "location, 
not in your wallet. . 
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Raymond McCoy p. 9 State v. Raymond McCoy October, 2006 

BIASED LINEUPS 
For reasons provided by Mr. McCoy in his brief, the montage appeared to be physically 

biased. The witnesses indicated the robber as being "dark complected" and Mr. McCoy's picture is 
the most dark-complected in the montage. The #1 photo appears to be of someone who is older 
than in his 40's. Mr. McCoy's picture is different from the rest in that it's larger. Also we return 
here to the issue of lack of double-blind procedures. 

Q. WHAT IS A BIASED LINEUP? 
A. One in which the viewer can either obviously or tentatively rule out some of the people shown in 

the lineup as not being the culprit, or can focus in on the suspect for some reason other than a 
match between the suspect's appearance and the witness's memory of the culprit. 

Actually, let me be just a bit more specific here. Let's start by defining an unbiased lineup. 

1. To do this, let's assume that the suspect is innocent-that the witness, in other words, did not 
see the suspect commit the crime. 

2. Given this to be true, if the lineup is unbiased, then the witness should have no greater 
probability of incolTectly identifying the suspect than of identifying anyone else in the lineup 
(i.e., one chance in six if it's a six-person lineup). 

3. A biased lineup, in contrast, is one in which for whatever reason, the witness's chances of 
identifying the suspect are greater than one in six. 

Q. HOW SHOULD YOU GO ABOUT CONSTRUCTING AN UNBIASED LINEUP? 
A. To begin with, there are many ways-some subtle, and some obvious-in which a lineup can be 

intentionally or inadvertently constructed so as to be biased. The first and most important way of 
avoiding a biased lineup-that is, constructing an unbiased lineup-is that the lineup should be 
constructed so that all members of it conform to the description of the perpetrator provided by 
the witness. 

Q. WHY IS IT IMPORTANT THAT A THE WITNESS'S ORIGINAL DESCRIPTION BE TAKEN INTO 
ACCOUNT IN CONSTRUCTING A LINEUP? 

A. The witness's description is needed so the lineup can be constructed in such a way as to not allow 
the witness to rule out members based on their description. 

1. So suppose a witness described a culprit as being a white bald man with blue eyes. 

2. To be fair, all members of the lineup would have to conform to that description. Otherwise, 
the witness to the lineup could immediately rule out all members who weren't men or weren't 
white, or weren't bald, or who didn't have blue eyes. 

Q. SO JUST TO BE CLEAR, COULD YOU GIVE AN EXAMPLE OF A BIASED LINEUP? 
A. Well, say the witness is certain that the culprit was bald. Now, suppose that a lineup of six people is 

constructed in which only three of the people were bald, but the other three had long curly hair. 
Then the viewer would reduce the possible choices from six to three. 

1. That is, the lineup would become functionally a three-person lineup rather than the six
person lineup. 

2. So, the probability of picking the defendant just by chance would be increased from one in 
six to one in three. 

Q. ARE THERE ANY OTHER IMPORTANT WAYS IN WHICH A LINEUP CAN BE BIASED? 
A. Well, research has shown that if one picture in a lineup is different from the others-if it's bigger, 

if it's smaller, if it's darker, if it's lighter, if it's tilted-whatever-then the viewer's attention will be 
drawn to that picture and the viewer will be biased toward choosing it. 

Q. YOU TALKED EARLIER ABOUT DOUBLE-BLIND PROCEDURES, AND YOU MENTIONED THAT A 
POLICE OFFICER WHO KNOWS WHO THE SUSPECT IS COULD POTENTIALLY GIVE CUES TO 
THE WITNESS ABOUT WHO TO CHOSE. WOULD THIS BE AN EXAMPLE OF A BIASED LINEUP? 

A. Sure. 

Q. LET ME ASK YOU ONE FINAL, SIMPLE QUESTION ABOUT BIASED LINEUPS. WHAT ARE THE 
CONSEQUENCES OF HAVING A LINEUP THAT IS BIASED IN SOME FASHION? 

A. There are two consequences. 



Raymond McCoy p. 10 State v. Raymond McCoy October, 2006 

1. The first is the obvious one: A biased lineup will increase the chances that the witness will 
choose the suspect even if the suspect is in fact innocent. 

2. The second consequence of choosing the suspect from the lineup is less obvious. Once the 
witness has chosen the suspect this can (and probably will) trigger a process whereby the 
witness will reconstruct his or her memory of the original event such that the appearance of 
the suspect-an appearance acquired from the lineup-now plays a prominent role in the 
witness's memory for the original event. This reconstructed memory will form the basis for 
the witness to later (for example at trial) confidently identify the suspect as the culprit. This 
reconstructed memory is an example of what we term suggestive post-event information. 
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SEA TILE POLICE DEPARTMENT 
MONTAGE IDENTIFICATION SHEET 

Montage Admonition 

INCIDENT NUMBER 

ot"- OS-Z 02-7 

In a moment I am going to show you a group of photographs. This group of photographs may 
or may not contain a picture of the person who committed the crime now being investigated. 
Keep in mind that hair styles, beards and mustaches may be easily changed. Also, 
photographs m~..y not depict the true complexion of a person - it may be lighter or darker than 
shown in the photograph. Pay no attention to any markings ornumbers that may appear on the 
photos or to any diff~rences in the style of type of photographs. When you have looked at all of 
the photos, tell me whether or not you see the person who committed the crime. Do not tell 
other witnesses that you have or have not identified anyone or the composition of the 
montage. 

Witness or Victim: 

Montage Identification Statement 

6e/C' JMN' :1)/C'J.r-
(NAME) 

2701 5./</ ~ 
(ADDRESS) 

,;!o?- ~y/-OS-/c:r-
(PHONE) 

The above is my true name, home or business address and home or business phone number. 

Today I was shown G photographs. I identify picture number(s) /)/0 /-:2le K 
as the person(s) who __ ---'-N_.:...::Y'~---"/j'."'--&;7=...:=__· _____ ~ ________ _ 

(ROBBED ME. ASSAULTED ME. ETC.) 

on 2-t- 2:;0&" //Jo~t2 Z'VI l"Ea dve! 5C~.77Z-cf' 
----4~--~~=-~=---=?7_~~~~~-------

. (DATE) (TIME) . (ADDRESS) 

"I have signed my name on the picture(s) I identified and placed my initials on the other pictures. 

The above statement is true and correct to the best of my knowledge and I am willing to testify 

in Court if called to do so. 

Witness or Victim: 
(SIGNATURE) (DATE) 



FD-302 (Rev. 10-6-95) 

- 1 -

FEDERAL BUREAU OF INVESTIGATION 

Date of transcription 

was intervie at US 
EST had been working as a personal banker at 

US the past six months and his work number is (206) 441-1099. 
After being advised of the identity of the interviewing agent and the 
nature of the interview, VAN DIEST provided the following information: 

On the morning of February 6, 2006 at approximately 11:25 
a.m., an unidentified male entered the lobby on the second floor of US 
BANK from the main escalator. The man then stopped in front of one of 
the solitary counters and appeared to be looking down. VAN DIEST makes 
an effort to acknowledge all customers as they enter the bank. His desk 
faces the main entrance where the escalator is located. 

The unidentified male then walked to a tellers window. VAN 
DIEST looked away and when he looked up again he saw the unidentified 
male running toward the exit. VAN DIEST estimated that the entire 
episode, from the time the man entered the lobby to the time the man 
left the lobby, lasted approximately two minutes. 

provided 

Race: 
Sex: 
Height: 
Age: · 
Weight: 
Hair : 
Clothing: 

Other: 

Black (lighter skinned) 
Male 
5'9"-6'111 

180 pounds 

VAN DIEST 

Black, curly (possibly a wig) 
Red baseball cap , red
sweatshirt, jeans (possibly 
brown . in color) 

Investigation on 02/06/2006 at Seattle, WA 
--~~~-~~~-- --~----~~-------------------------------------------

F~# 91A-SE-921S9 Date dictated 02/08/2006 

by Patrick J. Garry?f:c: 038PJGOl.302 > 
--~~~~~~~~~~--------------------------~~~~~~~-----------

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; 
it and itS contents are not to be distributed outside your agency. 
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SEATTLE 
POLICE 
DEPARTMENT 

INCIDENT RE~g!!5~ - i) \ 
• l; ~J.. - '-

-0 NOT DISCLOSE MAJ:JNO nus REPOltT HERSeY DEC!.AlU!5 rn£ FACTS 
AIU' TlUlE AND CORRECT, AND Uf'/IlERST Al'IDS TIlA T llV F1UJ'IJ A 

l\l2PCRT, TIlEY MAY liP. SUBffiCT TO CRl./I1lNALPROSEC'UTION. X 

181 mCIPENT o maDElIT AND AAAEST o IJlREST ONI. V 

@ 002/003 

INCIDENT NUMBER 

06-052027 

o HAZAAP TO OffiCI'R 
o DOMESTIC VTOLCi'lCE 
OBIASOUMB 

I VUUVVI .... "'J ... lJSED UUI.JVVt"'t'IJN USE 

BEAT 

D3 
AND WHERE PARKED) 

o BOOt;,EI) 0 Y S C 

DCltto OKCJ 

I AllOmONIU. PEI\SONS . CODE, NAMe, RACE., SEX', D.O,ll, ADDItE$S, INJURY, HOSMTAlJ
t.A TION, !lOME AND WORK PHONES, HOURS, ANIllF DISCLO.'lUR.£ OP NAMe IS PERM1'ITED. 
APDI'l10NAI. SUS\'LCTS - OCT A1LlNFOJWA TION IN SAMl> ORDEIl AS SUSPECT llLOCK 
VICtIM'S INIURlES • DET AJL.S AND WHIi:K2. MEDICAL EXAM OCCUllR.ECl. 
PROl'£ItTV DAMAGED - DI!SCRlS£ ,AND INDICA TIi AMOUNT OF LOSS. 

F::===-':";;:':r - EVlDIlNCE - DeTAIL Wl-!AT AND WHERE fOUND, BY WHOM, AND DISPOSITION. 

6. v!llllCU; USBD BY SUS!'ECT AND DISPOSITION 
7. N,<.MI!, AOPIl£SS, PHOIolE NlJ1o$& OF 1tJYENlLE' S PARENT(S)/GUARPtAN{S). 

Nett II' CONTACTED AND IF INCtDeNT ADlUSTED. 
8, UST STATEMENTS TAKfiN AND DtSf'OsmON. 
9. I<l!CONSiltUCT INCIDENT AND DE.SC'RIaE INVESTIGATION 
10. OU'I'I..INE T.!!STIMONY OF P$SONS MAAXBD "HAS USABU TESTIMONY" ON FRONT. 

On the gIven date, time and location RO was dispatched and contacted the comp and witness who provided the following 
details. W1 [teller] stated the suspect approach her counter, handed her a piece of paper that contained a written note and at 
the same time said, "'pull out your money - this is not a gameY, The paper note said the same words that the suspect spoke. 
Wi started pulling money out of her drew at which time the suspect rea counter into the draw and grabbed some 
of the money [unknown amount at time of investigationr<;.~l~,. . ~l(jdedJ. The suspect then exited the 
second floor of the build by way of the escalator. Wi then activated er panic alarm. 

W2 [customer] stated as she was pulling into the driveway of US Bank when she noticed the suspect walking as he crossed 
the path of her vehicle and then he entered the bank's lobby. When W2 entered the building to US the cash machine in the 
bank's lObby the suspect once again crossed her path running as he exited the building [north doors] in a northern direct/on. 
At this time W2 was not aware of the recent incident. 

An area search for the suspect produced a negative result. Agent John Nelson of the FBI responded and took over the 
Investigation. 

LAWS 
ANIlll!lllEf (RCW !fA. 'n,oaS) 

5662 6J2 ---!.1NlT , 

OISTRIBUTION: PRECINCT ( 0 CRIMES AGAINST PERSONS ON Os Oc JUV 
fO<'NlS.37A CS 21.924 luv.9/o1 DE Ow Ds ON CRlMESI PROPERTY 0 VICEINARC 

o K·BUNfT _L 
o OiHBR 

7-P~<" 
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iTLE t8J INClD) INCIDENT NUMBER 
l. ICE Ltv '-'1. DENT REPORT OINCIDE. flD ARREST 06-62738 l-;-

! !tRTMENT o ARREST ONLY 
~ 
i: 

THE PERSON MAKING TIllS REPORT HERES Y DECLARES o HAZARD TO OFFICER .~ aSE CAR VIDEO TAPE PLACED 
~ ,D . ntE FACTS HEREIN ARE TRUE AND CORRECT, AND o DOMESTIC VIOLENCE 
.~ 

IN EVIDENCE UNDERSTANDS TIlAT BY FlUNG A FALSE REPORT, ntEY o BIAS CRlME 

J 0 MAYBE SUBJECT TO CRIMINAL PROSEClITlON. X 

,~r ' FICATION TOOlM'EAPON USED METHOO OF TOOlM'EAPON USE 

i}; Note Pass 

S 
~ 

~ 
Wi' FIRM NAME CENSUS 'IBEA~3 fl· 

ITborn St Key Bank 091 I , SE(FOR VEHICLES STATE TYPE AND WHERE PARKED) rOINT OF ENTRY 

~ 'ORTED /DAY OF WEEK DATE(S) /TIME(S) OCCURRED I DAY(S) OF WEEK l:i. 

! 1522 Hours Mon 02/13/06 1522 Hours Mon 
~:, 

f ( STOLEN / RECOVERED (PROPERTY FORM 5.37.1 MUST BE A IT AOiED) o NOTIlINGTAKEN o UNKNOWN ATllME OF REPORT o VICTIM FOLLOW,UP LEFT 

f o FINGERPRINT SEARCH MADE o FINGERPRINTS FOUND o LAB EXAM REQUESTED INJURED· I 

J SUBMITIED HAS USABLE TESTIMONY· 2 

J 
C (PERSON REPORTING, COMPLAINANT) V (VICTIM) WCwITNESS) DO NOT DISCLOSE· 3 

. I NAME (LAST, FIRST, MIDDLE) RACEISEXID.O.8.(OPTIONAL) HOME PHONE HOURS 1D 
j 

Le, Tuan M. NMIADULT 20 1 SS ZIP CODE OCCUPATION(OPTIONAL) WORK PHONE HOURS 3D f ;t-
5. Dearborn St Seattle, WA 98134 Bank Teller 206) 585-9344 li· g'. RACEISEXlD.O.B.(OPTIONAL) HOME PHONE HOURS 10 ~. I NAME (LAST, FIRST, MIDDLE) 

I Key Bank 20 
tESS ZIP CODE OCCUPATION(OPTIONAL) WORK PHONE HOURS 3D £1 

IJf I S. Dearborn St Seattle, WA 98134 206) 585-9344 

~i !!;' (LAST, FIRST, MIDDLE) RACElSEXlD.O.B I HEIGHT I WEIGHT HAIR EYES . I SKIN TONE I BUILD ~ 
~. , ': 

BlMlmidJO's 602 230 unk unk Dark Muse , ~. '0 

. , ~ " J JRESS HOME PHONE IWORKPHONE IWORKHOURS OCCUPATION IEMPLOYER/SCHOOL 

f -OTIlING, SCARS. MARKS, TAITooS, PECUUARJTIES, A.KA RELATIONSHIP TO VICTIM 
t: 

31k beanie cap over a blk do-rag, blk leather jkt, blujeans, mustache 1i1'. 

·f 
~~ o BOOKED OYSC ~ 

'~I 
JBNcrr. NO. .1 CHARGE DETAILS (INCLUDE ORDINANCE OR RC.w. NUMBER AND CHARGE NARRATIVES) 

DOTED OKC} 

t' , 
ADDITIONAL PERSONS· CODE, NM1E, RACE, SEX. D.O.B., ADDRESS,INJURY, HOSPITAU· 6. VEHICLE USED BY SUSPECT AND DISPOSITION. 
ZA TION, HOME AND WORK PHONES, HOURS, AND IF DISCLOSURE OF NAME IS PERMlTTED. 7. NAME, ADDRESS, PHONE NUMBER OF JUVENILE'S PARENT(S)JGUARDIAN(S). 

.. ADDITIONAL SUSPECTS· DETAIL INFORMATION IN SAME ORDER AS SUSPECT BLOCK. NOTE IF CONTACTED AND IF INCIDENT ADJUSTED. 
J. VICTIM'S INJURIES· DETAILS AND WHERE MEDICAL EXAM OCOJRRED. 8. UST STATEMENTS TAKEN AND DISPOSITION, 
4. PROPERTY DAMAGED· DESCRIBE AND INDICATE AMOUNT OF LOSS. 9. RECONSTRUCT INCIDENT AND DESCRIBE INvESTIGATION. 
5. PHYSICAL EVIDENCE· DETAIL WHAT AND WHERE FOUND, BY WHOM, AND DISPosmON. 10. OUTIlNE TESTIMONY OF PERSONS MARKED "HAS USABLE TESTIMONY" ON FRONT. 

ITEM # 

5 1) 2 print cards lifted by Ofc Green. Submitted into evidence for processing, 
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SEATTLE POLICE DEPARTMENT 
MONTAGE IDENTIFICATION SHEET 

DATE 2 - 2 7 - 2c/o 6 TIME PLACE 

Montage Admonition 

INCIDENT NUMBER 

In a moment I am going to show you a group of photographs. This group of photographs may 
or may not contain a picture of the person who committed the crime now being investigated. 
Keep in mind that hair styles, beards and mustaches may be easily changed. Also, 
photographs m~y not depict the true complexion of a person - it may be lighter or darker than 
shown in the photograph. Pay no attention to any markings ornumbersthat may appear on the 
photos or to any differences in the style of type of photographs. When you have looked at all of 
the photos, tell me whether or not you see the person who committed the crime. Do not tell 
other witnesses that you have or have not identified anyone or the composition of the 
montage. .. 

Witness or Victim: 

Montage Identification Statement 

OL£/l /7)00 F-e 

(PHONE) 

• ! 

The above is .. my true ....... na\!'e. home or business address and home or business phon~u'!Jbey , . 
Today I was shown (; photographs. I identify picture number(s) paSS ::-5 / #c:) / /c-/C . 

as the person(s)~6 i:2O/5.(l Co I , . 

(ROBBED ME, ASSAULTED ME, ETC.) 

on 12-'2/ff ~.r.- /2c~/~t /YI& yfl /lvd . .s2"~~t: 
. (OAT~yI (TIME) -<-,<----''''-----.':.....---<.-'---7.?'(A-D-DR=E-S-''S ):......:.....-=---=-------

, . 

. 1 ha~~ signed my name on the picture(s) I identified and placed my initials on the other pictures. 

TlJe above statement is true and correct to the best of my knowledge and I am willing to testify 

lin Court if called to do so. 

Witness or Victim: 

Statement taken by: 

triess: 

(SIGNATURE) (DATE) 
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SEATTLE POLICE DEPARTMENT 
MONTAGE IDENTIFICATION SHEET 

DATE 2 - 27- 0 fv TIME / ZSO )l;Z-i 

Montage Admonition 

INCIDENT NUMBER 

oS: 3Lj'70/d 

In a moment I am going to show you a group of photographs. This g.roup of photographs may 
or may not contain a picture of the person who committed the crime now being investigated. 
Keep in mind that hair styles, beards and mustaches may be easily changed. Also, 
photographs m§-y not depict the true complexion of a person - it may be lighter or darker than 
shown in the photograph. Pay no attention to any markings or numbers that may appear on the 
photos or to any diff~rences in the style of type of photographs. When you have looked at aU of 
the photos, tell me whether or not you see the person who committed the crime. . Do not ten 
other witnesses that you have or have not identified anyone or the composition of the 
montage. '. 

Witness or Victim: 

Montage Identification Statement 

p-u/J/ ~&woov 
I (NAME) 

/ '/ </ f,( LJ.. /.'/. yO' U '/ //vc 
(ADDRESS) 

2 oC·- &>2 y - t:;7? J . .---
(PHONE) 

The above is my true name, home or business address and home o~ business phone number. 

Today I was shown c" photographs. I identify picture number(s) S-- . 
as the person(s) who _-4.[? __ u-=/3:...t/~f.!:=cl'~/J.<:...-___________ ---,~ ___ _ 

(ROBBED ME, ASSAULTED ME, ETC.) \~~ 

on 12 -27- cJ j- . / 2 ~//Y\ at /f'tJ i ttl~; S-c //J/Lc..C' 

. \ 

(DATE) (TIME) (ADDRESS) 

.1 have signed my name on the picture(s) I identified and placed my initials on the other pictures. 

The above statement is true and correct to the best of my knowledge and I am willing to testify 

in Court if called to do so. 

Witness or Victim: 
(SIGNATURE) 

Stat~ment taken by: ~C:~ ~~~m~ 
lriess: 

FORM 9.30.3 REV. 2/95 

2-2..,·0:::.-, 
(DATE) 



DATE 2 - 2,/-0 ( 

SEA TILE POLICE DEPARTMENT 
MONTAGE IDENTIFICATION SHEET 

Montage Admonition 

INCIDENT NUMBER 

In a moment I am going to show you a group of photographs. This group of photographs may 
or may not contain a picture of the person who committed the crime now being investigated. 
Keep in mind that hair styles, beards and mustaches may be easily changed. Also, 
photographs m~y not depict the true complexion of a person - it may be lighter or darker than 
shown in the photograph. Pay no attention to any markings or numbers that may appear on the 
photos or to any diff~rences in the style of type of photographs. When you have looked at all of 
the photos, tell me whether or not you see the person who committed the crime. Do not tell 
other witnesses that you have or have not identified anyone or the composition of the 
montage. .. 

Witness or Victim: 

Montage Identification Statement 

t;c!)'v . <.:J/9c/c.So.r/ 

(ADDRESS) . .• ~ 
Zt/(, - If 2'Y-i))) 

(PHONE) 

The above is my true name, home or business address and home or business phone number. 

Today I was shown t5 photographs. I identify picture number(s) *t: ~()i, 
as the person(s) who _-.l.-b_/~,)(h'::.:::::.>~c::...f "'2~ __ ....,....-,,.....-_----,. ___________ _ 

(ROBBED ME; ASSAULTED ME. ETC.) 

on !l- Z '/ - 0 j~ /2(10 at /z1; / f-,/11· /~ SCi>77TZc...<-
(DATE) (TIME) , --:-+---=--~-.--£...-----''-(A-'D:::''DR''''';E=-S-S ).:.....;..--==-------

.1 have signed my name on the picture(s) I identified and placed my initials on the other pictures. 

The above statement is true and correct to the best of my knowledge and I am willing to testify 

in Court if called to do so. 

Witness or Victim: 

Statement taken by: 

\triess: 

(DATE) 
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M4 
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m 1406 Seattle WA 
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10 
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30 
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1 

5 
9 

W-Moore, Olga M W-F 
W -Jackson, Kenneth D B 
W-Elwood, Ruby M W-F 
Evidence Sheet 

--------- -

. , 

On 12-27-05 at 1322 hours I responded to a report of a bank robbery that just occurred at Sterling Savings 1406 
4th Ave. I arrived and spoke to the bank teller Willey. She said that she had just finished taking a cash deposit 
and was holding the money in her hand. The suspect approached her counter and reached tllfough tiletell,er 
window and tried to grab the cash. Willey thOUght the man was joking, but the man said>'';<:tj¥~~W'l:teTfi;e:. ·'l'tn:i 

" ve the suspect the cash and he turned and walkedout~~lf:e 
Jackson and Elwood were sitting at their desks, and the 

Surveillance photos captured several images of the suspect. 

PERJURY UNDER THE LAWS OF 
MY,i(N()WlEDClE AND BELIEF (RCW 9A. n.085) 

STATE OF WASHINGTON THAT ~s ~ORT IS TRUE 

5236 612 IZ-2f-05 
SERIAL # UNIT # DATE SIGNED 

SECONDARY OFFICER SERIAl UNIT 

DISTRIBUTION: PRECINCT ( 
Form 5.37 A CS 21.924 Rev. 7/02 

o CRIMES AGAINST PERSONS ON Os DC JUV 
DE Ow Os ON CRIMES/ PROPERTY 0 V1CFJNARC 

o COURT UNIT 
o CRIME ANALYSIS 

o K-9UNIT 
DOrnER 

PAGE. OF __ 1_ 
r'>_ 



OOWiifm:! r;:@@f~ ~ ~YlL~.~ (~ 
, 



""-"'-" 

PEI'ITIONER f S LIST AND REFERENCE PAGE TO APPENDIXS 

PAGES: 

APPENDIXS: 

A. (Pro-Se motion and brief in support of a motion to dismiss; Order 
denying motion to dismiss and setting over Pro-Se motion to 
serveran..ce for trial. court judge)."""."" os • " " III " It III III " 61 ., III III " " III " III •• "" III III III " 61 '" " • III 5 

C. 

D. 

E. 

F. 

G. 

(Brief of Appellant, Nielsen, Broman & Koch,PLLC) ••••••.••.••.•••••••••• 6 

(Petitioner's (SAG) to brief of appellant) ••••••••••• . ••••..••.••. • •.••• 6 

(Brief of Respondent) 0 ••• Co • e ~ " •• " " •• III •••. III G ••• (I • III It ••• III e " e (I '" " • " •••• ,. • G • " • III 6 

(Petitioner's Pro-Se Reply brief) •••.••••••••••••••••••••••••••.••••..•• 6 

(Pro-Se discovery motion pursuant to Key Bank t s surveillance tape) ••••• 26 

_ -'I ~' 1 

):-' ....... --i 

., . ...1 
)-", . ---,", 



· " 

(\, I 
I, \ I' " 

, 11 , '; , /\ 

lit\-j ('~ j{<:(ll 
\ \1 \1 'J' 

\1 ,/ 
\ ,J 



NO. 60134-2-1 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DMSIONONE 

NOV 302007 

King Couin:y r"rDsecutor 
Appellate Unit 

STATE OF WASHINGTON, 

Respondent, 

v. 

RAYMOND D. MCCOY, 

Appellant. 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR KING COUNTY 

The Honorable Paris K. Kallas, Judge 

BRIEF OF APPELLANT 

ANDREW P. ZINNER 
Attorney for Appellant 

NIELSEN, BROMAN & KOCH, PLLC 
1908 East Madison 
Seattle, WA 98122 

(206) 623-2373 



TABLE OF CONTENTS 

Page 

A. ASSIGNMENTS OF ERROR ................... .... .................................. 1 

Issues Pertaining to Assignments of Error ....................................... 1 

B. STATEMENT OF TFIE CASE ............... .............................. ........... 1 

Procedural history ................ .................. ........................................ .. 1 

The offenses .............................................................. .. ........ ..... .. ...... 1 

Sterling Savings ..... .................................................................... 2 

US Bank ...................................................................................... 2 

Key Bank ............ ............................... .. .......................... .. ...... .... 3 

The King Cm.mty Jail disclosure ...................................................... 4 

McCoy's testimony .......... .. ......................... .................................. ... 5 

D. ARGU"MENT ........ .. .................................. .... .. ..................... ............ 6 

TFIE STATE FAILED TO PRESENT SUFFICIENT 
EVIDENCE TO SUSTAIN THE CONVICTIONS ........................ 6 

E. CONCLUSION .............................................................................. 14 

- 1 -



TABLE OF AUTHORITIES 

Page 

WASHINGTON CASES 

State v. Collinsworth, 
90 Wn. App. 546,966 P.2d 905, 
review denied, 135 Wn.2d 1002 (1998) ..... ...... .... .................. .... 7-9; 11, 12 

State v. Gregory, 
158 Wn.2d 759, 147 P.3d 1201 (2006)... t ....................................... 6 

State v. Hacheney, F'~l}1 
160 Wn.2d 503, 158 PJd 1152 (2007) ..... f~ ............................................ 6 

State v. Handburgh, 
119 Wn.2d 284,830 P.2d 641 (1992) ............. .. .................... .. ............ ... 6, 7 

'" State v. Johnson, " 
/155 ~n.2d 609, 121 P.3d 91 (2005)'~11 ... 

! 

, / if.l!'li/ j v L d / , 
, I - ,,-.~t;~~:.y ......... !.: ................... 7 

State v. Parra, 
r 

96 Wn. App. 95,977 P.2d 1272, 
review denied, 139 Wn.2d 1010 (1999) ................................................. 8, 9 

FEDERAL CASES 

United States v. Hill, 
187 F.3d 698 (7th Cir. 1999) .............................................. .. ................... 12 

United States v. Clark, 
227 F.3d 771 (7th Cir. 2000) ............................ .. ......... ............. ...... ......... 13 

-11-



TABLE OF AUTHORITIES (CONT'D) 

Page 

FEDERAL CASES (CONT'D) 

United States v. Graham~ 
931 F.2d 1442 (11th Cir. 1991), 
cert. denied, 502 V.S. 948 (1991) ................ .. .................................... ; ..... 13 

United States v. Hopkins, 
703 F.2d 1102, 
cert. denied, 464 U.S. 963 (9th Cir. 1983) ............................................... 12 

United States v. Lucas, 
963 F.2d 243 (9th Cir. 1992) ............................................................. 11, 12 

RULES, STATUTES AND OTHERS 

18 V.S.C.A. § 2113 .................................................................................. 11 

RCW 9A.56.190 ................................. ............................................... ...... .. 7 

- 111 -



A. ASSIGN1vffiNTS OF ERROR 

1. The state failed to prove the appellant robbed the bank 

tellers because McCoy used neither force nor the threat to use force. 

Issues Pertaining to Assignments of Error 

1. The jury convicted the appellant of first degree (bank) 

robbery despite the absence of evidence showing the appellant used force 

or threatened to use force when he obtained money from bank tellers. 

Must the appellant's convictions be reversed and dismissed with 

prejudice? 

B. STATEMENT OF THE CASE 

Procedural history 

The state charged the appellant, Raymond D. McCoy, with three 

counts of fIrst degree robbery of a fmancial institution. CP 41 -42. A King 

County jury found McCoy guilty as charged. CP 132-33, 160. The trial 

court sentenced McCoy to three concurrent, ISO-month standard range 

terms. CP 164-68. 

The offenses 

Employees at three Seattle banks identified McCoy as the man who 

came into their banks and took money from the tellers. The banks 



involved, in chronological order of crime, were Sterling Savings, US Bank 

and Key Bank. CP 41-42. 

Sterling Savings 

Marlena Willey was the customer services manager at Sterling 

Savings. RP (5/1) 18-19. Willey was training a new bank teller, Olga 

Moore, when McCoy approached Willey's teller station. RP (5/1) 18-22, 

RP (5/2) 76-79. McCoy reached for money Willey was holding. RP (5/1) 

21 -22, RP (5/2) 77-79. Willey thought McCoy was jesting and pulled the 

money back. But in a normal tone of voice, McCoy told him it was not 

joke and to give him the money. RP (5/1) 21-23, RP (5/2) 78. Willey 

complied. RP (5/1) 23, RP (5/2) 78. McCoy left the bank and police were 

called. RP (5/1) 23, RP (5/2) 78. Moore described Willey as being "very, 

very stressed out" after the incident. RP (5/2) 88. 

US Bank 

Jasmine Fung, a US bank teller, saw McCoy standing in the lobby 

and called him to her station to offer assistance. RP (5/2) 90-93. McCoy 

gave her a note telling her to give him money and it was not a game. RP 

(5/2) 93, 101-02. Fung gave McCoy about $2,000. (5/2) 93. An officer 

who responded to the scene described Fung as "a little disturbed" and "a 

little shaken up" by her experience. RP (5/7) 11-12. 

- 2 -



Key Bank 

Teller Tuan Le RP observed McCoy walk past fellow teller Yen 

Huynh and approach his station. (5/2) 8-10, 12-13. McCoy produced a 

note announcing "'Attention, this is a holdup. Please reach into your 

drawer and place all the 100s into the bag.'" RP (5/2) 13-15. McCoy slid 

a plastic bag under a Plexiglas shield that separated bank patrons from the 

tellers. RP (5/2) 14,30. 

Le read the note several times while he thought of what to do, then 

complied with the request. RP (5/2) 13. At one point during the 

exchange, McCoy again told Le, "'Hurry up. This is a holdup .... '" RP 

(5/2) 16. 

Fellow teller Yen Huynh described the robber as a tall African

American man. RP (5/2) 50-52. Huynh observed McCoy enter the bank 

and approach Le's teller station. RP (5/2) 51. Because she was busy with 

a customer, Huynh did not know what happened between McCoy and Le. 

RP (5/2) 51-52. Nothing drew her attention to McCoy, who appeared to 

be a normal customer. RP (5/2) 52. After McCoy left, Huynh whispered 

to her he was robbed so as not to startle other customers. RP (5/2) 52. 



The King County Jail disclosure 

Kevin Olsen and McCoy met each other in the King County Jail 

pending McCoy's trial. RP (5/7) 48-51, 54-55. Olsen was also being held 

for bank robbery and the two did legal research work together. RP (517) 

53-54. He estimated he and McCoy conversed about McCoy's case about 

10 times. RP (5/7) 71-72. McCoy initiated each conversation. RP (5/7) 

72. He admitted to committing several bank robberies. RP (5/7) 70. 

Olsen took cryptic notes of his conversations that corresponded with the 

facts of the three robberies. RP (517) 58-62. He also wrote one of 

McCoy's motions for him. RP (517) 62-63. 

Olsen saw neither the probable cause certificate nor the police 
,,) 

reports for McCoy's case. RP (5/7/63, 98-99.1 McCoy told him Olsen he 

left a palm print on the counter at the Key Bank. RP (5/7) 63-64. During 

a conversation about strategy, McCoy said he was thinking about 

explaining he left the print because he was at the bank at a different time 
, 

than the robbery. RP (5/7) 64-65. McCoy also told Olsen he snatched 

money out of the hand of one of the tellers during one of the robberies. RP 

(5/7) 70. He further disclosed he was frustrated about one of the robberies 

McCoy represented himself when he spoke with Olsen. RP (5/7) 
62, RP (5/8) 100-03. 
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because a teller trainee provided a more certain identification of him than 

did a more experienced bank employee. RP (5/7) 56-57. 

Olsen shared his knowledge of McCoy's cases with FBI agents. 

RP (5/7) 65-67, 102-03. The agents contacted. Seattle Police Detective 

Dag Aakervik, who was in charge of McCoy's case. RP (5/7) 109, 135. 

Aakervik later took a taped and handwritten statement from Olsen. RP 

(5/7) 135-42. Aakervik described Olsen's knowledge of the crimes as 

"[v]ery detailed." RP (5/7) 141. Olsen received no benefit for assisting 

the authorities with McCoy's cases. RP (5/7) 67, 142. 

McCoy's testimony 

McCoy testified he did not rob any of the three banks. RP (5/8) 

104. He went to the Key Bank in the morning on the same day as the 

afternoon robbery. RP (5/8) 96-99. He exchanged coins he panhandled 

for paper currency. RP (5/8) 98-99. McCoy said he and Olsen helped 

each other with their cases. RP (5/8) 101-02. Olsen had access to various 

portions of McCoy's discovery when they worked together. RP (5/8) 103. 
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D. ARGUMENT 

1. THE STATE FAILED TO PRESENT SUFFICIENT 
EVIDENCE TO SUSTAIN THE CONVICTIONS. 

Robbery is theft plus the taking or keeping of the property of 

another by the use or threatened use of force in the presence of the owner 

or superior possessor. State v. Handburgh, 119 Wn.2d 284,291,830 P.2d . 

641 (1992). Stated differently, there can be no robbery without force or a 

threat to use force. McCoy neither used nor threatened to use force against 

the bank tellers. His convictions for robbery should therefore be reversed. 

The State must prove every element of a charged offense beyond a 

reasonable doubt. State v. Gregory, 158 Wn.2d 759, 801, 147 P.3d 1201 

(2006). When a defendant challenges the sufficiency of the evidence 

supporting a conviction, reviewing courts consider the evidence in the 

~ight most favorable to the State. State v. Hacheney, 160 Wn.2d 503,512, 

".~.J:,?8 P.3d 1152 (2007). A criminal defendant's constitutional rights to due 

process are violated when the trial court enters a judgment of guilt despite 

the state's failure to meet its burden. State v. Smith, 155 Wn.2d 496,502, 

120 P.3d 559 (2005). 

"A person commits robbery by unlawfully taking personal property 

from another against his will by the use or threatened use of force to take 

or retain the property." State v. Johnson, 155 Wn.2d 609,610, 121 PJd 
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91 (2005).2 Any force or threatened force, regardless of its severity, that 

induces an owner to part with his property is sufficient to prove robbery. 

Handburgh, 119 Wn.2d at 293; State v. Collinsworth, 90 Wn. App. 546, 

553-54,966 P.2d 905, review denied, 135 Wn.2d 1002 (1998). 

Collinsworth was the fIrst Washington case to apply these legal 

principles to a bank robbery where there were neither physical nor verbal 

threats used by the robber. Collinsworth, 90 Wn. App. at 551-52. The 

robber in Collinsworth obtained money from fIve different banks after 

directing tellers to give him money. Collinsworth, 90 Wn. App. at 548-49. 

The tellers testifIed they feared Collinsworth would harm them or 

others in the bank if they did not comply. Collinsworth, 90 Wn. App. at 

548-50. Four of the five tellers testified they would have given 

Collinsworth money regardless of their employers' policy to comply with 

a robber's request. Collinsworth, 90 Wn. App. at 548-50. One teller 

considered Collinsworth's demand to be an ultim.atum or threat to harm 

others employees or customers. Collinsworth, 90 Wn. App. at 548. 

Another was shocked a robbery was taking place and thought Collinsworth 

2 In pertinent part, RCW 9A.56.190 defInes robbery as unlawfully 
take[ing] personal property from the person of another or in his presence 
against his will by the use or threatened use of immediate force, violence, 
or fear of injury to that person or his property or the person or property of 
anyone. 
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probably had a gun. Collinsworth, 90 Wn. App. at 549. The third teller 

thought it was possible Collinsworth was armed and complied because he 

did not want to jeopardize himself or others. Collinsworth, 90 Wn. App. 

at 549. In the fourth robbery, Collinsworth wore a baggy sweatshirt and 

held one hand near his waist, prompting the teller to worry he might have a 

weapon. Collinsworth, 90 Wn. App. at 550. The final teller gave 

Collinsworth money because he feared for the safety of others in the bank. 

Collinsworth, 90 Wn. App. at 550. 

This Court held Collinsworth's clear demands for surrender of the 

banks' funds under the circumstances of the case were sufficient to sustain 

the trial court's fmdings Collinsworth took the money through the use or 

threatened use of force. Collinsworth, 90 Wn. App. at 548. 

This Court's decision in State v. Parrel is in accord. There the 

defendant quickly entered a credit union with his hand tucked in the front 

of his pants. Parra, 96 Wn. App. at 98. The defendant demanded and 

received money from two tellers. Parra, 96 Wn. App. 1273-74. ij:e did 

not use or threaten ~o use force. Parra, 96 Wn. App. at 1274 This Court 
, \ \ 

rejected the defendant's clainl the state failed to present sufficient 

3 96 Wn. App. 95, 977 P.2d 1272, review denied, 139 Wn.2d 1010 
(1999). 
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evidence of force or fear. Parra, 96 Wn. App. at 1275. The Parra court, 

following Collinsworth, concluded the demands for money from the tellers 

_c~tute~ imE.li£ilJms~.a1s-of force. Parra, 96 Wn. App. 1276. The 

defendant's demands, coupled with clear evidence both tellers feared 

injury and would have complied with the defendant's demands regardless 

of the bank's policy to acquiesce to such demands, convinced this Court 

there was sufficient evidence to sustain the robbery convictions. Parra, 96 

Wn. App. 1276. 

These cases illustrate the fact-specific nature of the analysis used 

determine whether non-threatening demands for money from bank tellers 

can constitute threats of force. In each case, the victimized tellers testified 

to their fear and their willingness to comply with the robbers' demands 

whether it comported with their employers' policies or not. Parra made 

this clear by considering both the implicit threats found in the demands 

and the reactions of the tellers to the demands. And the fear expressed by 

the tellers in Collingsworth was part of the circumstances the court 

considered in finding the evidence sufficient to support the robbery 

convictions. 

The facts in McCoy's case are distinguishable in this respect. 

None of the tellers from whom McCoy obtained money testified they were 
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fearful. Nor did any of the tellers or witnesses testify they feared McCoy 

was or may have been armed with a weapon. Willey, the Sterling Savings 

teller, testified McCoy made his demand in normal conversational tone 

that probably would not have been heard at the next teller station. RP 

(5/1) 22. Moore testified Willey appeared to be very stressed after the 

incident, but Willey gave no indication she was fearful or concerned while 

McCoy stood at her station. Similarly, the officer who spoke first with 

Fung shortly after the US Bank robbery testified Fung appeared "a little 

disturbed," and "a little shaken." RP (5/7) 11-12. Fung, on the other 

hand, did not express fear or unease. No one testified Le displayed any 

signs of fear or worry during or after being robbed at Key Bank. The 

evidence is to the contrary. Immediately after being robbed, Le had the 

wherewithal to whisper to colleague Huyhn so as not to alarm customers. 

Further, Le was protected from harm by a Plexiglas shield. Finally, Le 

paused before complying with McCoy's request and "contemplate[d] what 

(he] should do." RP (5/2) l3. 

The lack of fear expressed by the tellers in McCoy's case also 

distinguishes his case from the pertinent federal cases the Collingsworth 

Court looked to for guidance. 
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In one of the cases, the defendant stepped up to a bank's teller 

window and placed plastic bags on the counter. He gave the teller a note 

directing the teller to pull all the teller's money in the bag. The defendant 

also told the teller to do the same. The teller complied. United States v. 

Lucas, 963 F.2d 243,244 (9th Cir. 1992). As did the Collinsworth Court, 

the court in Lucas held an express threat was not required to establish bank 

robbery by intimidation. Lucas, 963 F.2d at 248.4 As in the Washington 

cases, however, the court also considered the role fear played in rejecting 

the defendant's sufficiency challenge, specifically noting, "Furthermore, 

the teller in this case who was approached by Lucas testified that she was 

terrified."·· Lucas; 963 F.2d at 248. 

Indeed, the role of the teller's subjective fear was not lost on the 

Collinsworth Court. In discussing Lucas, this Court noted ''the defendant's 

written and oral demands, in conjunction with the teller's testimony that 

she was terrified, constituted sufficient evidence to permit the jury to find 

4 Bank robbery as set forth in 18 U.S.C.A. § 2113 is committed 
when an individual "by force and violence, or by intimidation, takes, or 
attempts to take, from the person or presence of another, or obtains or 
attempts to obtain by extortion any property or money or any other thing of 
value belonging to, or in the care, custody, control, management, or 
possession of, any bank .. . . " 
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a taking by intimidation." Collinsworth, 90 Wn. App. at 552 (emphasis 

added). 

Collinsworth and Lucas both relied on United States v. Hopkins, 

703 F.2d 1102, cert. denied, 464 U.S. 963 (9th Cir. 1983). Hopkins 

presented a note to a bank teller that said, "Give me all your hundreds, 

fifties and twenties. This is a robbery." Hopkins, 703 F.2d at 1103. When 

the teller told Hopkins she had no $100 or $50 bills, Hopkins told her to 

give him what she had. Hopkins, 703 F.2d at 1103. The court found the 

threats implicit in the note and statement sufficient to prove intimidation. 

Hopkins, 703 F.2d at 1103. Unlike in McCoy's case, however, the teller in 

Hopkins testified she felt "intimidated, frightened, and concerned for her 

unborn child" during the incident. Hopkins, 703 F .2d at 1103.5 

5 Federal courts have held the subjective feelings of a robbery victim 
are irrelevant to determining whether the element of intimidation has ·been 
proven. See, e.g., United States. v. Hill, 187 F.3d 698, 702 (7th Cir. 1999) 
(bank teller's SUbjecting feelings are irrelevant). It is important to note, 
however, in Hill and other cases the courts take pains to point out the 
actual fear instilled in the teller. For example, the Hill Court noted the 
teller testified she was afraid, did not activate the alarm during the robbery 
because she thought it would be dangerous and did not go back to work 
after the robbery because she was nervous. See also United States v. 
Graham, 931 F.2d 1442, 1443 (11th Cir. 1991) ("The bank teller's 
testimony clearly showed that she was intimidated by the note and 
Graham's subsequent glares and stares. In Higdon, the Fifth Circuit 
defined intimidation as an act that is reasonably calculated to put another 
in fear. The teller testified at trial that she was so afraid of Graham's 
demeanor and his note that she did not give him the bait money nor was 
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Despite holding the subjective feelings are irrelevant in 

determining whether the evidence supports a fmding of "intimidation," 

federal courts consistently emphasize and rely upon a victim's expressed 

fear. 

In McCoy's case, the victims' expressed fear is absent. None of 

the tellers or any of the bank employees expressed fear of being injured. 

Nor did McCoy act in a way that a reasonable person would be fearful. 

Courts must be cautious in determining the sufficiency of the 

evidence in a case like McCoy's because of the fine line between robbery 

and theft. The essential difference between theft and robbery is the use or 

threat of force. This is what makes robbery a crime against a person as 

well as a crime against property. State v. Tvedt, 153 Wn.2d 705, 711, 107 

P .3d 728 (2005). 

she able to press the alarm."), cert. denied, 502 U.S. 948 (1991); United 
States v. Clark, 227 FJd 771, 775 (7th Cir. 2000) (holding courts must 
consider context of crime in determining whether evidence supports 
element of intimidation; emphasizing teller "testified that she feared for 
her safety during and after the encounter . . . and that as a result of the 
hold-up, was unable to sleep at night." 
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· . 

Here the required element of force or threat of force is absent. The 

state therefore proved at most that McCoy committed theft. McCoy 

respectfully requests this Court to reverse his conviction for robbery and 

dismiss with prejudice. 

D. CONCLUSION 

The state failed to prove McCoy used force or the threat of force 

when he obtained money from three banks. The evidence thus does not 

support McCoy's robbery convictions. McCoy respectfully requests this 

Court to reverse his convictions and dismiss with prejudice. 

DATED this 3~ day of November, 2007. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

AND~ 
WSBANo.18631 
Office ID No. 91051 
Attorneys for Appellant 
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~ PenitentiaJY la~ library staff, for recording, proceesing, and 

to be placed into the u.S. Postal Mail Services, a 9 page Pro-se 
Reply Brief to all parties listed below: 

L Richard D.Jonhson 2. 
Court Of Appeals Division One 
600 University Street 
Seattle, Washington 98101 

Prosecuting Atty King County 
King Co Pros/ App Unit Supervisor 
W554 King County Courthouse 
Seattle, WA, 98104 

3. Andrew Peter Zinner 
Nielsen, Broman & Koch Pll..C 
1908 E Madison St 
Seattle, WA, 98122-2842 

After being first duly sworn, on oath, I depose and say: That I am the 
Appellant, that I have read the Brief, know its contents, and I believe the 
Brief is true. 

Raymolld D. t-r.Coy AppelIarit 

Subscribed and sworn to before me this day of , 2008 ---------- ---------

Notary Public. in ana for the State 
of Washi~on, residing at ------



NOD 60134-2-E 

CDURT OF APPEALS OF 1HE STATE OF WASIITNGTON 
DIVISION ONE 

RAYIDND D. I'1CCDY 

APPEUANI', 

v. 
STATE OF WASHINGTON, 

RESPONDENT • 

APPEAL FR<l1 WE SUPERIOR CDURT FOR KING CDUNIY 'mE 
HONORABLE PARIS K. KAllAS 

..J.-l-l-' I: ... , " II: ' • , " , 1: ••••••••• '." .. ' .1.' , II: • , •• R • '.' ... ' •• " ..... $1 ... ' ••• ' ••••• ',;, 
AnnnAnAnnnAAnAnAnnnAnnn~AAAAAnAnAnAn~nnnn~nnnnAnAn 

APPEllANT'S PR0-SE REPLY BRIEF 
PURSUANT 10 R.A.P. 10.3 (c) 

--------- - " ----"--

Raymond D. MCCoy 
Appellant 
270764-BMU-3~E14 
Washington State Penitentiary 
13 13 N. 13th Ave 
Walla Walla, Wash 99362 



.. ~ 

TABLE 

A. 

B. 

C. 

D. 

E • 

TABLE OF CONTENTS 
PAGE: 

OF AUTHORIES • • • a 'It • • • .. • .. • • • • • .. • • • • • • • • • • • • • G • • • • • • • • • • • • .il 

RESPONSE IN REPLY . . . . . . . . ~ . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . .. 1 

ISSUES PRETAINING TO REPLIES . . . . . . . . . . . . . . . . . . . . . . . . . . . .1 

STATE OF THE CASE 

ARGUMENT ..2 

CONCLUSION • 'It ........... '" ..... . * ••• ,. •••••••• '" ........ " •••• -..... 8 

-i-



TABLE OF AUTHORITIES 
PAGES: 

STATE CASES: 

!. In re Bratz, 101 Wn.App 622, 5 P.3d (2000) ••.••••••••••••.. 6 

2. Spokane v. Douglass, 115 Wn.2d 171 
182,795 P.2d 693 (1990) •• • •• ~ ••••••••••••••••••••••••••• 6j7 

3. State V. Collinsworth, 90 Wn.App 546 
966 P.2d 905, review denied 
135 Wn.2d 1002 (1998) •• e • ••••••••••••••• •• ••••••••••••••• 3.4.7 

4. State V. Decker, 127 Wn.App 427 
1'11 P.3d 286 (2005) ' ....... ..,. ........ 0& •• If ............ " .......... " .................. tiI.6 

5. State V. Hauck, 33 Wn.App 75 . 
651 P.2d 1092 (1982) ........................................ 6 

State V. Jenninss, 111 WN.App 54 
44 P~3d 1 (2000) review denied 
148 Wn.2d 1001 60 P.3d 1212 (2003) ••••••••••.•••••••.•.•••. 6 

7. State V. Mahoney, 40 Wn.App 514 
699 P.2d 25~ ,:·+ (1985) ................. o, ... /it ...... __ ..... Q ......................... o8 ... <1) ... 5 

FEBDERAL CASES: 

1. Maine V. Moulton, 474 U.S. 159 (1985) •.••••••.••••••••••••• 8 

2. Massiah V. United States, 377 U.s. 201 (1964) 
argued March 3, 1964 denied May 18~ 1964 
by vote of '6 ,to 3. '3>". Iii • <89 ..... '0 • $ •• Q .. _ ..... t:,I • $ .. ~ $ ... Ij • Ii!> ~ '3 6 .. Q if f§I 9 <ill ~ 8 

3. United StatesV.,,.,Henrey, 447 U.S. 264 (1980) •••••••••••.•.• 8 

RU,L.ES, STATUT!ESAND OTHER: 

R. £ ',. W.';" 9A:.56{",190 •.•••••••.••••••••••••••.••••.••..••••••••••••••••.••• 3,7 

R .. C, .• W * 9 A. 56 ,.. 200 tlI <ill 8 e & .... '" ........... 1:1 ..... "" •• ' .. ,,' ..... _Q ... '* .. 1& 0 .. II> .... $ Qo .. Go ....... It • II 5,6,7 

R.C.i\tl. 9A . 56.210. 5 7 
,_ ' , ••••• 48> •• ""'.lt' •••••• · ••••• .• • , •••••• O ....... .. iiI ••••••••••••• ' , 

-ii-



A. RESPONSE IN REJ.>LY: 

1. The State admits that appellant conviction was the result 

of appellant taking the stand, and the surveillance tape from the Key Bank 

incident date: February 13, 2006, 

2. Nielsen, Broman & Koch denied appellant effective representation 

by not addressing the idenity issues surrounding the May, 2007 in-court 

identification, or the prejudicial testimony of the jailhouse informant 

which.denied appellant effective assistance pursuant to the ,'Sixth .Amendment 

of the~ u.S. constitution. 

3. The argument Nielsen, Broman & Koch persented on behalf 

of the appellant, to-wit, '''!he state failed to prove the appellant robbed 

the bank teller's because l1::.Coy used, neither fdrc.enor the threat to use 

force'~:", constitutes ineffective representation, by circumventing the 

above issues, and laying a foundation for the state's th~:teatened use 

of force' argument- also constitutes a conflict of interest, .leLi Y 

denying appellant effective assistance pursuant to the Sixth 

Amendment of the u.S. constitution. 

B. Issue~ Pretaining To Replies: 

1 . Before closing defense's case-in-chief, appellant 

was advised by defense counsel to take the stand . The state 

was allow to present in rebuttal the Key Bank surveillance 

tape, which the prosecutor personally call , and had appellant's 

expert witness, Mr. Eric Blank drop off to his office. This 

surveillance tape was mis-represented to the jury as best 

evidence;;' which the state admits on the record that appellant's 

testimony along with this surveillance tape is what ultimately 
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convictOO-::theAppellant, not idenity or threatened use of force. 

2. The State argues that the two teller's and one witness 

made a positive 10 of Appellant during trial. Although. Appellant adressed 

the identification in Appellant' s SAG, Nielsen, Branan & Koch denied 

Appellant effective assistance and representation, by not addressing 

the constitutional protection from allowing the jailhouse informant 

perjudicial testimony, or the bias and suggestive in-court identification. 

3. The State argues that Appellant admits the truth of all 

inferences that can be drawn therefrom, which Nielsen, Broman & Koch 

laid the foundation in support of the State's threatened use of force 

argument. 

C. STATE OF TIIE CASE 

On February 10, 2006, do to a Social Security Receipt addressed 

to Appellant Raymond D. M::.Coy containing, accordding to the State, what 

appeared to be a ba.n1i demand-note on the back of this document addressed 

to the Appellant, an alleged print dusted from a teller's cotrnter/window, 

an identification based on a photo-montage, and the testimony of a 

_ __ -,-/jailhouse infromant, and the mis-represention of rebuttal evidence, to-wit 

surveillance tape from the Key Bank incident date: February 13, 2006, 

Appellant was denied a fair trial and convicted of three COtrnts of first 

degree robberies.· This Pro-Se reply follows, the State response to the 

ineffective assistance and mis-represented .brief by Neilsen, Broman & Koch 

filed on behalf of Appellant on November 30, 2007. 

D. ARGUMENT 

1 . Other than the foundation laid by Neilsen, Broman 

& Koch, to-wit, the failure to prove force or threatened use 
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of fear or injury, pursuant to State V. Collinsworth, 90 

Wn.App546, 966 P.2d905, review denied, 135 Wn.2d 1002 

(1998), the State admits gb khd re~ord, that it was the 

Appellant taking the stand, and the Key Bank's surveillance 

tape that,ultimately convicted the Appellant. See RP (5/22) 

14 at 24-25 and 15 at 1-6. Appellant was denied a fair trial 

and effective assistance and representation, by the State's 

mis-representation of the rebuttal evidence, to-wit~ the Key 

Bank surveillance tape. See Appellant's SAG at 17 and attached 

Appendix B. 

2. . Neilsen, Broman & Koch, by laying the foundation 

for theSta te' s threatened use of force , Joenie9. Appellant 
.>{ I 

effec'tive representa$i9n acid as s+~ tance, by supporting the S ta te' s 

argument pursuant to State V. Collinsworth, Supra, and RCW 9A. 

56.190 and circumventing the crux of Appellant' s .. grounds se't: out 

in appellant's SAG. First, the identity of Appellant, did the State 

prove beyond a reasonable doubt that the Appellant was the robbery 

suspect '1 Se~9ncl, ... W(lsAppl2:t:tClnt den:i.~cja fai;ti,~trial, and due-process 

and equal protection by allowing a jailhouse informant to testify 

about an in- custody relationship dealing with Appellant Pro-Se 

work-product? Here, in Respondant's brief at 7, is a prima facie 

showing that the, prejudice to Appellant outweighted any probative 

values of Neilsen, Broman & Koc~ summarizing the prejudicial 

statement of the jailhouse informant, to-wit,Mr. Olsen, and allowing 

the State to circumvent the issues in Appellant's SAG concertiing 

the denial of due process and equal protection, in; r~ference 
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to the totality of the circumstances surrounding ~Xh~ King 

County Jail Disclosure". See Appellant's brief at pages 4-5. 

Sae also Appellant'scSAG ~% 4-7 and 15 . On May 1-10, 2007, all 

in-court identification was tainted by the suggestive,. bias 

and prejudicial montage created on February 13, 2006. The 

in-court identification by the witnesses and teller's on May 

2007, was a result of this montage and not the person who 

robbed the teller's on, December 27, 2005; December 31) . 2005 

February 6, 2006; February 13, 2006. The question here is, Why 

was Appellant denied a line-up on May 15, 2006? · Which would 

have been 30days after the Appellant was charged. Now the ~: 

State claim that the Appellant was positively identified over 

one year later. The record will show that Appellant was arrested 

February 21, 2006 , and remained in-custody until he was tried 

and convicted on May 10, 2007 for three counts of first degree 

bank robberies, as a result of an in-court tainted identification. 

3. The ,State's response is no more than grandstanding 

on the foundation laid by Neilsen, Broman & Koch, pursuanttto 

State V. Collinsworth, Supra. 

In 1997 Neilsen, Broman & Associates P.L.L.C. now Neilsen 

Broman & Koch, on behalf of Daniel Collinsworth, pursuant to 

COA#: 66387-4, appealed Hr. Collinsworth fiv~ counts of Second 

Degree Robberies, in the eourt Of Appeals Division One. Here 

the King county Superior Court founded Mr. Collinsworth guilty 

ruling that the State · satified the, "Use or threatened use.,of 

immediate force, violence or fear of~injury~, elements of robbery 
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pursuant to RCW 9A.56.210, before the 2002 amendment to the 

Washington State robbery Statute, which added subsection 

9A. 56.200(1 )(b). On June 2, 1998 the Washington State Supreme 

Court denied petition for review of a dicision of the Court 

Of Appeals, pursuant to COAD 66387-4; Nevertheless, Neilsen, 

Broman & Koch in its Appellant's brief filed on before of Appellant 

on Novmeber 30, 2007, now before this court, cites State V. 

Collinsworth, Supra, limiting the crux of Appellant's argument 

to, "Use or threatened use of immediate force, violence or fear 

of injury, See Appellant's brief atl-7 and respondant's brief at 

9-10. This representation by Neilsen, Broman & Koch falls below 

an objective standard of reasonableness, violating Appellant's 

due process,andF:eqlial protection pursuant to the Sixth and 
.f:i?~' 

FourteBlnth amendment of the U.S. constitution, denying Appellant 

effective assistance, and representation of appellant counsel. 

The State charged Appellant with First degree ~Robbery, pursuant 

to RCW 9A.56.200(1)(b), here the washington State Legislature 

by amendments of the robbery statute; in adding subsection (l)(b) 

did not relieve the State of the burden6f p~0¥f~8g some 

physical manifestation of force: Robbery in the first degree 

requires actual infliction of bo€Uly injury during the commission 

of the robbery if there is no deadly weapon involved; mere fear 

of injury, even if justified, is not sufficient. See State V. 

Mahoney, 40 Wn.App 514, 699P.2d 254 (1985); The mere threatened 

v.se ::of a deadly weapon in the commission of a robbery, unaccompanied 

by any physical masnifestation indicating a weapon, is Second ~ 
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robbery, not First, In re Bratz, 101 Wn.{\pp662, 5 P.3d 759 (2000); 

A person may be found guilty of robbery in th First Degree even 

though he was not actually armed with a deadly weapon and 

inflicted no bodily injury if he displayed what appeared to be, but 

was not a deadly weapon. See State V. Hauck, 33 Wn.App 75, 651 

P.2d 1092 (1982); review denied, 99 Wn .. 2d 1001 (1983); Defendant 

was properly convicted of First Robbery under RCW 9A.56~200(1)(a) 

(ii) where the jm;Yl1ad:,sufficient evidence to conclude that in 

a flight from a robbery., defendant inflicted injury on the victim 

arm, which directly cause the victim to flail about and att~ijlpt to 

free himself. The Victim attemp, to free himself directly cause 

his injurtes, such that there was a direct caual link between 

defendant's act and the victim's injuries. See State V. Decker 

127 Wn.App 427, III P.3d 286 (2005 :); First Degree Robbery requires 

some ph~sical manifestation of a possible weapon, something more 

than a verbal threat. See State V. Jennings, 111 Wn.App 54 

44 P.3d 1::(2002), review denied} 148 Wn.2d 1001. 60 P.3d 1212 (2003). 

The court held in Spokane V. Do.uglass 115 Wn.2d 171, 182:;:' 

795 P.2d 693 (1990): The challenged law 

is tested for unconstitutional vagueness by inspecting the 

actual conduct of the party who challenges the ordinance and _'not 

by examining hypothetidll situations at the periphery of the 

ordinances scope. 

A statute violates Fourte~nth Amendment due process protection 

if it fails to provide a fair warning of proscribed conduct . 

Douglass, 115 Wn.2d at 178 . Although some uncertainty is 
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constitutionally premissible, a statut e is unconstitutionally 

vagu~ if: (1.) ••• [it] dose not define the criminal offense 

with sufficient definiteness that ordinary people can und~;estand ·. 

what conduct is proscribed, or (2.) • •• [it] dose not provide 

ascertainable standards of guilt to protecet against arbitrary 

enforcement, Douglass,115 Wn.2d ar 178-79~ Here the decisions 

and rulings from both Washington State's Divisions and Supremes 

court reflects a pr~ma fac ie showing, that to substantiate a 

conviction of Firs t Degree Robberv the State must prove- force 

threat, or injurv- on the other hand, as argued by Neilsen, Broman 

& koch and the State pursuant to State V. Collinsworth- Supra 

and RCW 9A.56.190 at the most would constitute Thieft or Second 

Degree Robbery, pursuant to RCW 9A.56.210.' Under RCW 9A.56.200 

(1)(b) before considering the use or threatened use of force, the 

ultimate issue is "identity", n ••• Ultimately, the only issue in 

h · "d tOt " t 1S case 1S 1 en 1 y .••• See RP (5/9) 47.In the fairness of 

justice, the reviewing court should address this question with 

strict constitutional scrutiny, which is, "Why was the :.:App~ilUmt;:. 

denied a line-up on May 15, 20061". If as stated by the State 

" ..• Ultimately , the only issue inijl;,hisc~se is identity". See 

also Appellant's SAG at 12 and attached exhibit 4. 

After the beginning of trial on May 1, 2007 , Appellant was 
informed by trial counsel Mr. McKay that the State was offering 
a year and a Day on all three counts, and would amend from three 
counts of First Degree Robberies to three counts of Thieft-l, 
pursuant to cause number 06-1 - 03538-7SEA. 

- 7-



The State's reference to the "King County Jail 

Disclosure", See Respondant's brief at 7, and Appe llant's 

brief at 4-5. Here Appellant was denied due process and equal 

protection by both trial counsel and Nielsen, Broman & Koch, for~ 

not only did the probative value of the jailhouse informant 

testimony was outweighted by the danger of unfairr prejudice 

but was prohibit by the Massiah doctrine, pursuant to Massiah 

V. United States , 377 U.S. 201 (1964) argued March 3, 1964 denied 

May 18, 1964 by vote of 6 to 3. The Supreme Court responded-,---

the defendant's own incriminating statement pretaintig 

to charges pending against him ~ould not be used at the trial 

of those charges ••• , evidence pretainting to new chim~s8as to 

which the Sixth Amendment right to counsel had not attached at 

the time the evidence was obtained would be admissible even 

though other charges against the defendant were pending at the 

time. This approach was reaffirmed in Maine .i.~V. Moulton, 474 

U.S ',' 159 (1985). The Massiah . Doctrine would prohibit the 

government from using such tactics if adversary proceedings 

had already been intiat~dd against the person, as the court 

held in United States V. Henry, 447 u.S. 265 (1980). See 

Appellant SAG at 4-1 . 
E. CONCLUSION 

The in-court identification of appellant should not 

be over looked, nor the testimony of the failhouse informant. 

It would not be in the interest of justice to allow the State 

through the foundation laid by Neilsel, Broman & Koch pursuant 

to StateV. Collinsworth, Supra, to hurtle over the issues 
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presented in appellant SAG, to-wit, 1.) identity; 2.) The 

King County Jail Disclosure; and 3.) The mis-representation 

of the rebuttal evidence, to-wit, the Keny Bank surveillance 

tape. To do so will 1imit the curx of appellant's appeal to 

the, use or threatened use of force. For the Reply stated 

above, in ,,:'reference to Neilsen , Broman & Koch' s ;brief on 

behalf of appellant pursuant to COA NO. 60134-21 and the 

response brief of Respondant, appellant presents his SAG along 

wi th this reply ,brief ,as king the reviewing court to consider 

thetotalitilty of the circumstances pursuant to Cause Number 

06-1-03538-7SEA, ~nd conclud~ that the evidences, and totality 

of the circumstances, view in light most favonable to the state 

do not support the guilty verdict of three counts of first 

degree Robberies. Tb:!H!:efor~, the appellant places his mercy 

on the reviewing court, respectfully asking that the conviction 

purstiant l to Cause Number 06-1-03538-7SEA be vacate:;;+::--dismiss,o!J:" 

remanded for a New Trial. 

Submitted this day of February 2008. 

Raymond D. ' McCoy, Appellant 
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A. ASSIGNMENT OF ERROR 

Appellant asserts that there was insufficient evidence to 

support the Appellant's convictions for three counts of Robbery in 

the First Degree, in that Appellant alleges Mr. McCoy did not use 

either force or the threat to use force . 

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

When vie~ved in the light most favorable to the State, was 

there sufficient evidence to sustain the three convictions for 

Robbery in the First Deacae,_o.n the issue of whether Appellant 
....::.~_.-"',._.'7". 

either used or threatened to use force to obtain the money, where 

Appellant made clear, concise and unequivocal demands for the 

money, and made implicit threats to obtain such money? 

C. STATEMENT OF THE CASE 

The State charged Appellant with three counts of first degree 
. 

robbery of financial institutions. CP 41-42. After a jury trial before 

the Honorable Paris K. Kallas, Appellant was found guilty as 

charged, of all three counts . CP 132-33,160. The Court 

sentenced Appellant to a standard range sentence of 150 months . 

CP 164-68. The State incorporates herein Appellant's recitation of 

- 1 -
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the facts concerning The Offenses, as outlined in pages 1 through 

5 of Appellant's brief. The State further outlines the evidence 

produced at trial, below. 

Sterling Savings 

Marlena Willey, the customer services manager at Sterling 

Savings Bank in Seattle, was working as a teller at the bank on the 

day of the robbery, December 27,2005. RP (5/1) 18-20. She was 

in the process ~T training a new hire at the bank, Olga Moore. 

RP (5/1) 20-21. As Appellant approached Ms. Willey she still had 

cash in her hand from the previous transaction with another 

customer. RP (5/1) 20-21. Ms. Willey testified that as Mr. McCoy 

walked up to her, he reached for the money in her hands. RP (5/1) 

22. She held the money away and said, "No." l2c. He did it again 

and she said, "Stop it." .!.9..: Mr. McCoy then said, "This is no joke. 

This is a robbery. Give me the money." RP (5/1) 22. Ms. Willey 

testified that when Mr. McCoy said "this is no joke, this is a robbery" 

she knew it was a real robbery. l2c. She then complied with his 

demand and handed him the money. RP (5/1) 23. 

Ms. Olga Moore testified that just before the robbery she 

was talking with Marlena and a person came to the teller station 

and when he saw Marlena with the cash he said, "Just give it to 

- 2 -
0801-087 McCoy COA 



me." RP (5/2) 78. She said that Marlena did not react and he 

reached over and he said, "I am serious, give me the money." ~ 

Marlena then complied with the demand and gave the person the 

money, and the person left. lQ. At trial Ms. Moore positively 

identified Appellant as the person who committed the robbery. 

RP (5/2) 83. Ms. Moore further testified ~2'bodY_JVas shocked"J 

as a resu lt of the robbery .. RP (5/2) 87-88. She said, "Marlena was 
. -~ 

ve stressed out. I was shocked ." RP' (5/2) 88. She also 

testified that their Branch Manager, Ruby Elwood, was worried 

about "like the way we feel" and "was worried about our condition .. " 

RP (5/2) 88, 77. 

Ruby Elwood, the Branch Manager at Sterling Savings Bank 

on the day of the robbery, December 27,2005, testified that as 

Appellantwas walking away from the teller station and out of the 

bank, "My te ller had called me and said that she had just been 

robbed." RP (5/2) 64. Ms. Elwood also testified that she got a 

.9.QQd I QQ~ at the..pe(sQrL~u!:2!llfwk as he had wa lked 

past her desk. ·RP (5/2) 64-65. When asked if she talked .w ith the 

police when they arrived, she replied, "Well, actually for me, I was 

more trying to make sure everybody else was okay and make sure 

everything on this list was taken car\3of. And so obviously the 

- 3 -
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police, when they came in, they wanted to talk to the tellers that 

had been robbed." RP (5/2) 67. Ms. Elwood salso positively 
~ 

identified the Appellant during trial. RP (5/2) 72. 

US Bank 

Jasmine Fung testified that she was working as a bank teller 

at US Bank on February 6, 2006. RP (5/2) 90~92. Ms. Fung asked 

Appellant to come over to her teller station in order to help him, and 

he then passe:efiher a note. RP (5/2) 93. The note directed her to 

give him all of her money and that "this is not a game." !sL She 

also said that Appellant said this one time to her as well. !sL When 

asked what happened then, she replied, "Then I start to give my 

first and second drawer money to him, and he also reach out to my 

cartridge to get the money as well." .!il She said that she gave him 

around $2,000. On cross~examjnation Ms. Fung testified that the 

note said, "Pull all my money~~"Pull out the money, this is not a 

g a me. "" RP (5/2) 101. Ms. [IJ Og J2~~jitEW!lfL~~J2ct!aPt"irl" 

court during the trial. . RP (5/2) 101. 
~'~;'~:""':"""~'~"·=:!:':'::·':Ji'''''m«:«~:::_''': >:' ::~·"'~:::~i~-.''::::: "'~ :::~-

Eric Van Diest, another employee at US Bank, was present 

when the robbery occurred and was seated at a desk nearby, 

helping a client. RP (5/2) 151-52. He testified that he heard 

. Ms. Fung say, "I was robbed, I was robbed." RP (5/2) 152. 

- 4 -
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Seattle Police Officer Victor Minor testified that he 

responded to US Bank on February 6, 2006, and contacted 

Ms. Fung. RP (5/7) 6-11. When asked to describe Ms Fung's 

demeanor or actions, he testified, "She appeared to be a little 

disturbed by the incident. She was willing to talk and stuff like that, 

but you cou ld just tell that she was a little shaken up by -- from my 

experience, she was shaken up by the incident that occurred." 

RP (5/7) 11-12.PI'e went on to explain, "I talked with her briefly, 

-
one, because she was a little shaken up; ... " RP (5/7) 12. 

Key Bank 

Tuan Le testified that he was working as a bank teller at the 

Key Bank in the International District of Seattle on February 13, 

2006. RP (5/2) 8-11. Mr. McCoy walked past another teller, Yen 

Huynh, and said ·"Hi" to her prior to approaching Mr. Le's teller 

station. RP' (5/2) 12-13. Mr. McCoy said "Hi" to Mr. Le and then 

. slipped him a note. RP (5/2) 13. Mr, Le said the card was ;written 

in all capital letters and said, "ATTENTION, THIS IS AHOLDUP. 

PLEASE REACH INTO YOUR DRAWER AND PLACE ALL THE 

100s INTO TH E BAG." kL Mr. Le testified, "I basically read the 

note several times trying to contemplate what I should do, and alii 

can remember at that time was I just trieq to comply with what is 
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being asked. So I took a few seconds to gather myself and just did 

as he asked." Mr. Le complied with the demand and provided the 

cash to Mr. McCoy. RP (5/2) 14. After the note was given to 

Mr. Le, Mr. McCoy slid a plastic bag under the Plexiglas guards 

separating customers from tellers. RP (5/2) 14, 30. 

When asked how long the entire encounter lasted, Mr. Le 

testified, "To me, you know, when the incident happened, it lasted 

forever, but I could say anywhere between a minute to tHree 

minutes." RP (5/2) 16. During the incident, Mr. McCoy sa id to 

Mr. Le, "Hurry up. This is a holdup. You shouldn't be taking this 

long." RP (5/2) 16. 

Yen Huynh testified that she was working at the bank on this 

date and said hi to the person who robbed the bank, just as he was 

walking up to Mr. Le's window. RP (5/2) 51. Ms. Huynh was not 

paying attention to any of the interactions between Mr. McCoy and 

Mr. Le, and nothing drew her attention to their interaction. RP (5/2) 
. 

51-52. After Mr.McCoy left the bank, Mr .. Le gave her a signal that 

he had just been robbed. RP (5/2) 52. She said that Mr. Le was 

whispering because she was in the process of helping a customer 

and they did not want to scare the customer. RP (5/2) 52. 

- 6 -
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The State incorporates by reference the summaries provided 

in Appellant's brief, regarding "The King County Jail Disclosure" on 

pages 4 and 5, and Mr. "McCoy's testimony" on page 5 of that 

same brief. 

D. ARGUMENT 

Because due process requires that the State prove its case 

beyond a reasonable doubt, a sufficiency of the evidence challenge 

is a question of manifest error affecting a constitutional right and 

may be raised for the first time on appeal. Seattle v. Slack, 113 

Wn.2d 850, 859, 784 P.2d 494 (1989); RAP 2.5(a)(3) . An inquiry 

into the sufficiency of the evidence does not require the reviewing 

court to make its own determination of guilt beyond a reasonable 

doubt. Instead, the pertinent question is whether, after viewing the 

evidence in the light most favorable to the State, any rational trier of 

fact could have found the essential elements of the crime beyond a 

reasonable doubt. State v. Green, 94 Wn.2d216, 221,616 P.2d 

628 (1 980); State v. Hunt, 75 Wn. App. 795, 806, 880 P.2d 96 

I all of the State's evidence and all inferences that can be drawn 
) 
j 
1 

therefrom." State v. Duran-Davila, 77 Wn. App. 701,704,892 P.2d 

0801-087 McCoy COA 

/ 
f 

I 

/ 



1125 (1995) (quoting State v. Pacheco, 70 Wn. App. 27, 38-39, 851 

P.2d 734 (1993), rev 'd in part, 125 Wn.2d 150,882 P.2d 183 

(1994)) (emphasis supplied) . 

The Appellant was charged by information with three counts 

of Robbery in the First Degree, by committing robbery against 

financial institutions. CP 41-42. Robbery is defined in RCW 

9A.56.1 90, which provides, in pertinent part: 

A person commits robbery when he unlawfully takes 
personal property from the person of another or in his 
presence against his will by the use or threatened use 
of force, violence, or fear of injury to that person or his 
property or the person or property of anyone. Such 
force or fear must be used to obtain or retain 
possession of the property, or to prevent or overcome 
resistance to. the taking; in either of which cases the 
degree of force is immaterial. 

RCW 9A.56.190. "Any force or threat, no matter how slight, which 

induces an owner to part with his property is sufficient to sustain a 

robbery conviction." State v. Handburgh, 119 Wn.2d 284, 293, 830 

P.2d 641 (1992); citing State v: Am ml!:!.!J.g , 31 Wn. App. 696, 704, 

644 P.2d 717 (1982). "No matter how calmiy expressed, an 

unequivocal demand for the immediate surrender of the bank's 

money, unsupported by even the pretext of any lawful 

entitlement to the funds, is fraught with the implicit threat to 

- 8 -
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use force." State v. Collinsworth, 90 Wn. App. 546, 553 , 966 P.2d 

905 (1997) (emphasis supp lied). 

The Collinsworth Court noted: 

It has long been the rule in Washington that if the 
taking of the property be attended with such 
circumstances of terror, or such threatening by . 
menace, word, or gesture as in common experience 
is likely to create an apprehension of danger and 
induce a man to pa ii with property for the safety of his 
person, it is robbery. 

Collinsworth,at 551. The Court, went on to rUle: 

Under the circumstances of this case, the fact that 
Collinsworth did not display a weapon or overtly 
threaten the bank tellers does not preclude a 
conviction for robbery. "The literal meaning of words 
is not necessarily the intended communication." FN 9 
In each incident, Collinsworth made a clear, concise, 
and unequivocal demand for money. He also either 
reiterated his demand or told the teller not to include 
"bait" money or "dye packs," thereby underscoring the 
seriousness of his intent. 

Collinsworth, at 553 (emphasis supplied). The Court concluded: 

In this case, Collinsworth expressed his demands for 
money Directly to the te ller. Viewed in the light most 
favorable to the State, the evidence was sufficient to 
support the tria l court's findings that Coilinsworth 
obtained bank property through the use or threatened 
use of "immediate force, violence or fea r of injury." 

Collinsworth, at 554. The circumstances of the three bank 

robberies in this case are ~arkably similarl to the robberies in 

Collinsworth; in each case he made a clear, concise and 

- 9 -
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unequivocal demand for the money and repeated his demand and 

used language to underscore the seriousness of his intent. 

1. THERE IS SUFFICIENT EVIDENCE TO AFFIRM 
APPELLANT'S CONVICTiON FOR ROBBERY IN 
THE FiRST DEGREE, WITH RESPECT TO 
STERLING SAVINGS. 

When viewed in the light most favorable to the State, the 

evidence in the Sterling Savings robbery is more than sufficient to 

sustain a finding of guilty beyond a reasonable doubt. Accordi~g to 

evi .; all inferences that can be drawn therefrom. The legal 
• ,, ", '" '.,;.<..;,.......". ""':.;i~*,~,;;;.,".~t~~",~U~~~>'~x<;$f~,' 

standard is whether "any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt." 

Green, at 221 (emphasis supplied). 

Appellant made a clear, concise and unequivocal demand 

for the money from Ms. Willey. Appellant said, "This is no joke. 

1his is a robber/. Give me the money." RP (5/1) 22. When Mr. 

McCoy said "this is no joke, this is a robbelY" she knew it was a real 

robbery. J..c;L She then complied with his demand and handed him 

the money. RP (5/1) 23. This clear language was an implied threat 

to Ms. Willey. The words, "This is no joke" would lead a reasonable 

0801-087 McCoy COA 
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person to conclude that it was an implied threat. This is a 

reasonable inference from the evidence brought forth at trial. 

Ms. Moore also described the effect that this crime had on 

Ms. Willey, in that she was "very, very stressed out" after the 

incident. RP (5/2) 88. An inference from this testimony is that 

Ms. Willey was placed in fear by Appellant's implied threat. 

Ms. Moore also testified that "everybody was shocked" as a result 

of the rOobery and that she was shocked. An inference from this 

evidence is that "everybody" necessarily includes Ms. Willey. 

It should be noted however, actual fear by the tell(i?[s io.. 
". 

\cases of this '1ature is not reguired , but is one factor for 

consideration. In State v. Parra, 96 Wn. App. 95,101-02,977 P.2d 

\ 
1272'(1999), the Court cited both Collinsworth and Handburgh and 

detailed their respective rulings. The Court then observed: 

In addition to the fact that Kent's demand for money 
from the tellers carried with it the implicit threat of 
force, the evidence clearly supports a conclusion that 
both Johnson and Wilson were fearful yof injury, .a'nd 
would have handed over the money even in the 
absence of the bank's policy directing tellers to 
comply with a robber's request. As a result, the 
evidence was sufficient to support Kent's conviction 
for second degree robbery. 

Parra, at 102. In Parra, the Court simply stated an additional basis 

to sustain the conviction, the fear of the t~llers, in addition to the 

- 11 -
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implied threat from the clear demand for the money. The Court in 

Parra does not require the existence of this fear to sustain a 

robbery conviction. An implied threat, by itself, is enough, as is 

evident in the actual ruling in Collinsworth. However, as stated 

previous ly, there was evidence that Ms. Willey was placed in fear. 

In either case, there is sufficient evidence to affirm the conviction 

for Robbery in the First Degree with regard to the Sterling Savings 

Bank robbery. 

2. THERE IS SUFFICIENT EVIDENCE TO AFFIRM 
APPELLANT'S CONVICTION FOR ROBBERY IN 
THE FIRST DEGREE, WITH RESPECT TO US 
BANK. 

Ms. Fung was approached by the Appellant and handed a 

note which clearly and concisely demanded money from her, with 

the added wording that this was "not a game." RP (5/2) 93, 102. 

The Appellant said th is to her as well. RP (5/2) 93. According to 

Qfficer Minor, wh'o took her statement, Ms. Fung0 appeare9 to be, "a 

little disturbed" and a little "shaken up" by her experience. RP (5/7) 

11-12. 

The clear and concise demand for money, twice, by 

Appellant, coupled with the advisement that this is "not a game" 

- 12 -
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constitute an implied threat to Ms. Fung. This evidence, by itself, is 

enough to sustain the robbery conviction. Furthermore, an 

inference from her being "shaken up" and "a little disturbed" is that 

she felt threatened by Appellant and fearful. 

There is sufficient evidence to sustain Appellant's conviction 

for the robbery at US Bank. 

3. THERE IS SUFFICIENT EVIDENCE TO AFFIRM 
APPELLANT'S CONVICTION FOR ROBBERY IN 
THE FIRST DEGREE, WITH RESPECT TO KEY 
BANK. 

Tuan Le received a clear and concise demand for the money 

in the form of a note and also verbally. The note said, in pertinent 

. part, "ATTENTION THIS IS A HOLDUP." RP (5/2) 13. Implicit in 

that clear demand is a threat. The word "HOLDUP" conjures up an 

image of a forceful robbery. Appellant also at one point said, "Hurry 

up. This is a hO,ldup ... " RP (5/2) 16. The use of that phrase again 

(holdup) and his repeated requests for t~e money constitute an 

implied threat. Clearly, an inference from all of this evidence is that 

Appellant implicit ly threatened Mr. Le. 

Lastly, Mr. Le's comments that this robbery, when it 

happened, "lasted forever," indicated Mr. Le's discomfort and 

- 13 -
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possible fear from Appellant's threats. That is a reasonable 

inference from that evidence and testimony. 

E~ CONCLUSION 

For the foregoing reasons, the State respectfully requests 

that this Court deny Appellant's request for a reversal and uphold 

his three convictions for Robbery in the First Degree. 

fl-
OATED this 2$ day of January, 2008. 

0801-087 McCoy eOA 

Respectfully submitted, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By: ~ . ~ J----'k ,3 ~~ 
JIM A. FERRELL, WSBA #24314 
Senior Deputy Prosecuting Attorney 
Attorneys f9r Responden t 
Office WSBA #91002 . 
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A. ASSIGNMENTS:::'OF ERROR: 

1 . The third party intrusion into petitioner's Pro- Se 

work-product denied petitioner rights to a fair trial, and effective 

self-representation, which constitutes a violation of petitioner's 

constitutional rights pursuant to the Sixth Amendment of the u.S. 

constitution. 

2. The State's delay tactics, in disclosing pre-trial 

discoveries, impeded upon petitioner's right to proceed to trial 

in a timely manner , ~asH:>8tjudicial" and constituted mis-management 

of the case. 

3. The in-court identification was tainted by a perjudicial 

and bias photo-montage, which was impremissibly suggestive, and an irnpre

missbly misidentification of petitioner that resulted in a miscarriage 

of justice. 

4. Court appointed counsel actions feUed below an objective 

standard of reasonableness and,' therefore constituted deficient and 

unreasonabl~ preforrnance, denying petitioner effective assistance of 

counsel. 

5. The evidence relied upon in the State's case-in-chief 

was insufficient to substaneetiate a conviction of three counts of 

frist degree bank robberies, or to prove each element beyond a 

reasonable doubt, pursuant to RX.W. 9A.S6.200(1)(b) and 9A. S6.190. 

B. Issues Pretaining To Assignments Of Error: 

I) The FBI and State informant Mr. ~itfln Sc~ttOlsen 

informed the State, allegedly about information pretaining to the 

allegations of bank robberies that he inquired in assisting petitioner 

I ' ~ 
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in perparing for trial, proceeding Pro';Se . 

(a) Mr; Olsen only informed the State concerning petitioner 

work-product, which gave the State an unfair:: adventage, and denied 

petitioner a fair trial. 

II) The State delayed four months before disclosing that 

the alleged bank note was written on a letter addressed to petitioner. 

The State delayed disclosing in§formation that the witness was unavailable 

because of a federal conviction and federal home detension, illltil after 

the trial and conviction of petitioner. The State delayed three mOnths 

before disclosing the facts surrounding the circumstances about the 

meeting held on September 1, 2006 and September 11, 2(X)6, between 

the State and Mr. Olsen the jailhouse informant. 

III) As a result of an alleged note founded on petitioner 

incident to the February 9, 2006 , VUCSA arrest, petitioner became a 

suspect into Detective Aakervik of SPD bank robberies investgation. 

On February 13, 2(X)6 Detective Aakervik created · asphoto-montage, which 

was cbias , '. arid) iinpremissibleccsuggestive, resulting ina misidentification 

aoo miscarriage of justice . 

IV) Court appointed counsel trial tactics denied petitioner 

equal protection by not moving to supress under CrR $.5 hearing 

the State's jai~ouse informant testimony,which probative value 

was substantially outweighed by the danger of unfair prejudice. 

V) Other then the alleged palm-print dusted from the 

Key Bank, which the petitioner never denied being at this particular 

bank, a in-court Id based on a bias and impremissive phpto-montage, and 

the prejudicial testrrony of the jailhouse informant, there is know 

sufficient, or clear and undisputed evidences, put forward in the 

State IS case-in-chief to substantiate a conviction of three counts 
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of fris t degree bank robbereis or to prove each element bEylond 

a reasonable doubt. 

C. STATEMENT OF 1HE CASE 

On February 9, 2006 petitioner was arrested in Down Town SeattleJ~' 

for allegedly delivering a controlled subs¥ance to an undercover SPD 

Officer, incident to the arrest the arresting Officer foundedwhat g 
V 

appeared to be a Bank demand note on peti tioner . On February 22, 2006 

after being re-arrested fDP the February 9, 2006 incident, petitioner' s ~ 

was informed, for the frist time, of the alleged demarldei note recovered 

from the petitioner on February 9, 2006, that the petitioner was under 

investigation for tour counts of frist bank robberies. See EX.I (SlIIIIJary 

and request for bail and condictions of release). On April 7, 2006 

petitioner was charged with two counts of frist degree bank robberies. 

Counts one, Sterling Saving Bank, December 27, 2005, and count two 

Key Bank, February 13, 2006. See EX.2 (information by DPA laura Poellet 

WSBA#29I37). On April 12, 2006 petitioner was granted a motion to proceed 

Pro-Se. See EX. 3. On May 15, 2006 proceeding Pro-Se peti tioner was denied 

a criminal motion, pursuant to cause number 06-1-03538-7 for a Bill of 

Particular and a request for a line-up. See Ex.4. On September 15, 2006 

proceeding Pro-Se, petitioner was denied a criminal motion for a change 

of venue and severance of counts one and twO,,"· SeeEX.5. ~ On DecemberH4, 

2006 petitioner was provided for the~irne disCQverypretaining to the 

circumstances surrounding the State's jailhouse informant Mr. Olsen 

also charged with count three U.S. Bank, February 6, 2006 by amended 

information. See Ex.6, before the Honorable Laura Inveen. See (RP)1 

27 at 4-25 and 28 at 1-22. On February 22, 2007 proe.eeding Pro-Se 

petitioner's IOOtion to dismiss pursuant to CrR26(b)(4), CrR 8.3(b) 
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and Kapstad rnotionswas denied. See (RP)2 and (RP)2A. On March 6, 2007 

petitioner unfortunately forfeited his Pro- Se status for resons stated 

on the record pursuant to cause number 06-1- 03538-7 . See EX~~. On 

May 10, 2007, over a yesr after being charged, petitioner was founded 

guilty of three counts of frist degree Bank Robberies, and sentence 

to 150 months, Mr. Robert S. McKay appointed counsel of record . These 

Statements of Addiction Grounds follows the appellant's Brief filed on 

behalf of petitioner by Nielsen, Broman & Koch, Mr. Andrew P. Zinner 

as counsel) counsel for appellant . 

D. ARGUMENT 

1. The third party intrusion into petitioner's Pro-Se work-product 

denied petitioner rights vb a fair trial, violating petitioner's 

constitutional rights pursuant to the Sixth Amendment of the U.S. 

constitution. 

As a result of an alleged note that apwared to be a bank demand 

note founded on petitioner incident to the F~bruary 9, 2006, on April 7, 

2006 petitioner was charged with two counts of first degt;ee bank 

robberies, to-wit Sterling Saving Bank December 27, 2005, and Key Bank 

February 13, 2006. After informing petitioner on September 21, 2006 

about Mr. ~1:ln Scott Olsen, the jailhouse informant , on December 14, 

2006, do t o Mr. Olsen alleged information provided to the State between 

September 1, 2006 and September 11 , 2006, asserting that petitioner 

confessed to rOblJing banks, the State amended the infonnation adding 

count three U. S. Bank February 6, 2006. After the Honorable Inveen 

compled the State to disclosed to petitioner, for the frist time, dis

covery about the September 1 and 11, 2006 meeting and follow-up with 
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Me. Olsen, on February 22, 2007 petitioner moved to dismiss pursuant 

to CrR 8.3 (b) and CR 26 (b)(4). Governmental misconduct "need not 

be of an evil or dishonest nature: simple mismanagement is sufficient. 

See State V. Michielli,Lt.32 Wn.2d 229, 937 P.2d 587 at 239 (emphasis 

omitted)(quoting State V. Blackwall, 120 Wn.2d 822, 831, 845 P.2d 

1017 (1993). A trial court may not dismiss charged under CrR 8.3 (b) 

unless the defendant shows by a preponderance of the evidence (1) 

"arbitrary action or governmental misconduct" and (2) II prejudice 

affecting the defendant's right to a fair trial. State V~ Rohrich, 149 

Wn.2d 647, 654, 71 P.3d 638 (2003). A trial court decision on a motion 

t4 dismiss under the rule i~ reviewed for manifest abuse of discretion. 

State V. Michielli, Supra. Here the record willsShQWttbat::'J:he=Stat~."s 

action constituted mismanagement by allowing Mr. Olsen to come,:=back into 

contact after the first meeting on September 1, 2006. u ';Now, obviously 

Your Honor, candidly, the better practice would have been an immediate 

separation of the [Mr. M:::.Coy and Mr. Olsen] parties". See (RP)2A2? 

at 10- 17, here the record reflects a prima facie showing that the 

prejudice outweighed any probative values of allowing Mr. Olsen to 

continue contact with petitioner after September 1, 2006, than re-contact 

Me. Olsen on Sepj:;ember 11, 2006 to require about addictionahlinftilnnatmon.,· 

" ... Mr. Olsen on theJ lith we [the State] brought :¥.!"-;September 11th of 

I 06 we brought Me. Olsen back over to the SPD of fice this time where he 

provided a taped statement'"', See (RP)2 19 at 16-22. 1 11 • • • And I also 

brought up this that, that I just wanted to know if there was .. --did he 

gather any more information fpDm rt.Coy from the time::lMe frist----. Ii See 

(RP)2 21 at 12-25. Here the state nOt Me. Olsen required about ptitioner's 
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and the robberies allegations. 14 Washington Practice Civil Procedure 

Chapter 13 subsection 13.13 Work-Product Attorney's theories, strategies 

and the like, Hornbook, In FriedenthaHKane & Miller Civil Procedure subsection 

7.5 (2d.ed) West Hornbook, the authors states: II Thus there is little doubt 

today that the Work-Product Docttine extends to unwrittene as well ass 

writtent-in.formation. t Further, the current federal rule gives the most 

complete protection to information regarding , the mental impressions, 

conclusion, opinions, or legal theories of an attorney or other repre

sentative a party concerning the litigation whether that information is 

written or unwritten. case law has extended the protection afforded 

a lawyer's mental impressions, opinions, conclusions and legal theories 

to oral deposition requests. Courts have established certain guidelines 

detaiHng. ,: the sOiCpe of deposition questioging of a deponent. Those 

guidelines prohibited questions about any matter that revealed counsel t s 

mental inpression concerning the case, including specific areas and 

general lines of inquiry discussed by opposing counsel with the deponent. 

and any facts to which opposing counsel appeared to have attached particular 

significance during conversation with the deponent. See again 14 Washington 

Practice, Textbook, In Haydeck, Herr & Stemple, Fundamental of Pretrial 

litigation, subsection 5.7.4 (3d.ed). Here petitioner relieds :onLtqe 

authbttortg:LCOOment.ation~']In /tefet~e.,Aio the Work-Produc t Doc.trine in 

14 Washington Practic Civil Procedure Chapter 13, and asks that the court 

address the issue of Pro-Se incustody work-product protection for the frist 

time on appeal. Also that this court will consider petitioner I s argunent 

in his motion to dismiss in the trial court, before the Honorable Catherine 

Shaffer, and make a ruling if it finds any meritdn reference to the 
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responsibilities and constututional protection afforded an in-custody 

Pro-Se defendant, to-wit, surrounding the applicatiomof the work-product 

doctrine. See (RP)2A 8 at 1-25 and 9 atl·-11. In the State's response 

to petitioner I s motion to dismiss the state response':stated: "At 

the verey most, this court would be in a position to s~ressany statement 

made by the defendant during this time frame from the lth through the 11th" 

See State's response .:- to petitioner's motion to dismiss as EX8 4 at 6-10. 

and 11-13., " ... Additionally, the defendanbtwill be unable to prove that 

his rights or ability to defend himself were compromised in an1-way .. ," 

However, the trial court held, " In terms of whether there's been 

:£,*ejudice to you, of course there's been material prejudice to you", Here 

the trial court without citing any authorities, but states a subjective 

ruling denying petitioner's motion on the grounds that in pqrt~, tI ••• 

and that is that there was a waiver in this case .. ,", See (RP)2A 

3B at18-i6 Petitioner's rights to a fair trial was denied, and for the 

state not separating petitioner and Mr. Olsen after September 1~ 2006 

constitutes mismanagement of the case, which was not harmless but a 

reversible error . Evenifhigh motives and zeal for,aaw enforcement can 

not justify spying upon and intrusion into the relationship between a 

person accused of [a] crime and his counsell!. For that reason, the court 

held that where the state intrudes on a defendant's right to effective 

representation by intercepting privileged communication between an 

attorney and his client, the only adequate remedy is dismissal. See 

State V. Granack, 90 Wash.App 598 959 P.2d 667 (1998). ,- For the reasons 

stated, petitioner respectfully asks that thebcomziction pursuant to 

cause number 06-1-03538-7 be vacated and dismiss without prejudice. 
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2. Petitioner's rights to effective self-representation 

proceeding Pro-Se was violated by the State's delay tactics, and 

elevent hour response to petitioner's criminal motion for 

discovery disclosure pursuant to erC 4.7. 

Washington State's Consrtitution Article 1, section 

10, Administration of justice provides: Justice in all cases 

shall b~ administered openly, abd without unnecessary delay. 

Although petitioner faced in- custody problems 

preparing his pro-se defense, the state was not candid with 

the court or petitioner about the witnesses interviews, to","wit: 

one victim/teller Mr, Lee, which only after trial when petitioner 

unsuccessfully move the court for a new trial, did the stat~ 

dis-closed the facts concerning Mr. Lee's availability for 

interviews by the defense. "In fact,we got that on direct 

dUEing his---during the State t s ques tioningthat he was, in~cfatt 

terminated and convicted and on Federal probation and literally 

on electronic home detention and on leave from that detention 

to testify. See (RP)9 13 at 11-1&. Here the record will show 

that proceeding pro-se the petitioner on o~ about July, 2006, re

quested an interview with the victim and witness from the February 

13, 2006 incident, to-wit, the Key Bank, the request was to set up 

interviews with both Mr. Lee and Mrs. Huynh, victim/witness. On 

August 10, 2006, through stand-by counsel, the State informed 

petitioner that both Mr. Lee and Mrs. Huynh had been terminated 

from the Key Bank. See EX9. Also in Augst 2006, the State 

response to petitioner's request by arr~nging a phone inteview withee 

Mr. Lee, who at the time, according to the State was out the county 

and agreed to give a phone interview from Vietnam. On August 29, 2006; 
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September 15, 2006; November 29, 2006; March 14,2007, petitiioner 

was lead to believe by the state that the witness Mr.Lee was out 

of the county or was on vacation, only until April 30, 2007 did the 

state reveal that in fact Mr. Lee was cCfllvicted and had been on 

eletronic home detension. See (RP),;j 26 at 4-25. "Because -we didnlt 

find anything in our system and the I had communication with his swapped 

message-- exchanged messages with his federal probation officer to 

make sure that he could corne to the interview last week". See (RP)i3 

26 at 18-23. The record here indicates that the state had a line of 

cOOlIltIDication with the witness, to-wit, Mr. Lee but faile to disclose 

this contact information with the defense, which in this case constitutes 

mismanagement of the case, and in none complance with the ruling of the 

circuit courts which held: Initially we conclude; as -we have in the past 

that "both sides have the right to interview witness before trial 1 ", See 

United States V. Cook, 608 F.2d 1175, 1180 (9th Cir 1979) cert, denied, 

444 U.S. 1034 100 S.Ct 706, 62 L. Ed.2d 670 (1980); Callahan V. united 

States, 371 F .2d 658, 660 (9th Cir 1967). However," aruses can:~.?e'a~~ly 

result when officials elect to infiID:m potential witness.Jof their right 

not to speak with defense counsel.1! United States V. Rich, 580 F. 2d 929 

934 (9th Cir 1978). II Absent a fairly compelling justification, the 

government may not interfere with defense access to witnesses. II United 

States V. Black, 767 F.2d 1334, 1338 (9th CirlCBlack) cert,denied, 474 

U.s. 1022, 106 S.Ct 574, 88 L. Ed.2d 557 (1985). 

On September 1, 2006, during an interview with a FBI and State 

informant, the informant at that time was housed with the petitioner 

in the King County Jail, Eastnine block, the informant in cell two and 
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petitioner in cell ten,' the informant allegedly offered infcirm.3.tion 

concerning the pending robberies allegations, and asserted that the 

petitioner confessed to robbing banks. The informant also informed 

the state during the September 1, 2006 meeting, that the petitioner was 

Pro-Se and that he, the infprmant, had a research relationship with the 

petitioner that consisted of legal research of case law, and talking over 

defense strategies. See ES.10 ( September 11, 2006 taped and written 

statement taken f:r;om-infonnantKi:;itBn Scott Olsen). Here as with State' s ,v L" 

witness Mr. Lee,.althought the State obtainted infonnation from the informant 

on September 1 and 11, 2006, this discovery was not disclose to petitioner 

proceeding pro-se, untiVDecember 14, 2006. See (RP)1 26-28 at 1-22, See also : 

(RP)2A 73-74 at 1-11. Not only did the State not disclose " to the defense 

contact information to Mr. Lee, the State's witness,but also both Mr. Lee's 

and Mr. Olsen's criminal history. See (RP)3 31 at 15-23. t 

------------------
! 

I Through out the remaining of this brief the Verbatim Report of Proceedings 
will referred to as follows: RP1 (One volumes of verbatim report of proceedings 
her and after (VRP), fromDecmeber 14, 2006 before Honorable Laura Inveen 
reported by Jane Lamerle); RP2 (One volumes cif (VRP) from February 22, 2007 
before Honorable Catherine Shaffer, reported by Pete S. Hunt); RP2A (One volumes 
of (VRP) From February 23, 2007 before Honorable Catherine Shaffer, reported 
by Pete S. Hunt); RP3 (One volumes of (VRi?) from April 30, 2007 before Honorable 
Paris K Kallas, reported by Pete S. Hunt); RP5 ,. (one volumes of (VRP) from 
May 1, 2007 before Honorable Paris K. Kallas, reported by Joanne Leatiota); RP6 
(One volumes of (VRP) fonn May 2, 2007 before Honorable Paris L Kallas, reported 
by Joanne Leatiota); RP7 (One 'V9lumes of (VRP) from May 7, 2007 before Honorable 
Paris K. Kallas, reported by Joaane Leatiota); RP7 (One volumes of (VRP) from 
May 8, 2001 brfore Honorable Paris K. Kallas, reported by Joanne Leatiota); RP8 
(One volumes of (VRP) fonn May 9, 2007 brfore Honorable Paris K. Kallas, ~eported 
Joanne Leatiota); RP9 (One volumes of (VRP) fonn May 22 , 2007 before Honorable 
Paris K. Kallas, reported by Joa~e Leatiota). 
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Here petitioner shows f~~ the record a prima facie showing, that the 

State's conduct pretaining to witnesses, and discovery d~iscolsure, constitutes 

mismanagement of the case, which delayed petitioner; :'proceeding pro- se from 

bring the case to trial in a timely manner, denying petitioner equal protection 
, 

and due process of law, for these reasons petitioner respectfully asks this 

court to vacate the conviction and disrniss ~,without prejudice. 

3. The in-court identification of petitioner by the victim/witnesses 

was tainted by a prejudicial and bias photo-montage, which was impermissibly 

suggestive resulting in a miscarriage of justice. 

As a result of an alleged bank demand note recovered from petitioner 

incident to an arrest on February 9, 2006, for allegedly delivering a controlled 

substanceilio an undercover SPD Officer, Detective Aakervik of the Seattle Police 

Department, on February 13, 2006 created a ~to-montage, after unsuccessfully 

trying to have petitioner held in-custody pending a possible February 14, 2006 

line-up. On February 21, ' 2007 Detective Aakervik conducted a photo-montage ID 

procedure, :fl:UIl the photo-montage created on 'February 13, 2006, with the victims 

teller's and witnesses at the following Banks: 1. ) Sterling Saving Bank incident 

date~ December 27,2005; 2.) Washington Mutual Bank incident d.3te: December 31, 

2005. Detective Aakarvik also conducted a photo-montage ID procedure on March 

2, 2006, with the victim/teller's and witnesses f;r.;iln the U.S. Bank incident 

date: February 6, 2006, also again at the Washington MutuaHBank, Supra~ \Ori 

February 13, 2006 the Key: Bank was robbed, in which Detective Aakervik showed 

the victim/teller and witness the photo-montage he created on February 13, 2006. 

Once a suspect is in custody there isLless justification for employing 

the phgtbgraph identification procedure since a corporeal line-up is available. 

See State V. Thorkelson, 25 Wn.App. 615.611 P. 2d 1278 (1980); modified 28 
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Wn. App . 606, 625 P. 2d 726 (1981). On May 15, 2006 proceeding pro-se the 

trial court denied petitioner's criminal motion requesting that the State 

conduct a corporeal line-up with the victims/teller's and witnesses from 

the four alleged bank robberies. See EX .. Ai2. (Order on criminal motion, before 

the Honorable Theresa B. Doyle, Judge). In State V. Poulos, 31 Wn.App. 241, 

640 P.2d 735 (1982) the court held: (pre- trial identificatuion of a suspect 

by means of photographs is proper so long as, under the totality of the cir~ull 

cumstances, the procedure is not so impermissiblyysuggestive as to give rise 

to a very substantial likelihood of irreparable misidentification). Here 

during petitioner I s trial, not only did Mr. Geoffery Loftus (photo-montage 

expert) testifi~ to the impremissible suggestive montage, created by Detective 
~ 

Aakervik on February 13, 2006, as being biased, See (RP)'l\ 36 at 5-25 and 37 at 

1-10, but also the victim/teller's and witnesses gave testimonies thattthe 

petitioner's photo in the montage was the darkest. The record will.3~()~htna t 

the teller from the December 27, 2005 incident, Mr. Marlena Willey, three times 

identified photo number one as the suspect and not petitioner's photo nutilber 

five, stating that she was 90% sure of her pick;nevertheless, the day before 

her testimony, she received a call from the prosecutor, and even after taking 

the stand ste; seleefed·:' phpto number one. However, during the State t s direc.t

examination, the prosecutor was allow, with know objection fppn defense counsel 

to bring the witness around to testify that she was 100% sure the petitioner 

was the suspect who robbed the Sterling Saving Bank on DecernberL27, 2005. 

Without any objection from defense cotrrlsel, the prosecutor was allow to lead 

the witness on direct-exam to identify:c:the petitioner's phot o number five 

and not her pick of number one as the robbery suspect. See (RP) .(5 

at 21-25 and 28-29 at 1-24. This performance by defense counsel 
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JaIls below reasonable standard, denying petitioner effective 

assistance. Here the relCdt~ will show that the witness fnun the 

Key Bant made anDin-court ID based on bias phot6-montage. See 

«RP)~ 57 at 17-25 and 58 at 1-3. The Sterling Saving Bank Witness 

when asked which person in the montage had the darkest complexion? 

the response was number five the petitioner . See (RP)S 71 at 5- 13, 

See also eRP)£. 87 at 7-15. After the State witness Mr. Lee confirmed 

tha~ he in fact did see petitioner pass him in the hallway in 

hand cuffs, the prosecutor before calling Ms. Elwood and Ms moor~ 

witnesses from the sterling Bank, he went out intoE~h~~h~liliw~y 

to have them both testify that they didn't see the p~titioner walk 

pass them coming into the courtroom, but only when petitioner was 

coming out of the courtroom. See (RP)6 9 at 6-7. The record will 

show that the teller from the U.S. Bank incident date: 2-6-06, that 

on March 2, 2006, according to D~tective Aakervik Continuation 

Sheet, See EX10 4dfir.-5 at 27, "She continued tolook.?::~t :':.thisfPlitit.o 

and stated she wanted to pick #5, but was not 100% certain, After 

a couple of minutes she signed her name to the picture #5, but 

again stated that she can not be 100% certain. n However, again 

du~:bjgl the prosecutor's direc t-examina tion of this wi tnes s, she 

testified that on the above date in question, 3-2-06, she picked 

15~0and was 100% sure. Not only do this indicates the prosecutor 

leading the witness, butcMr. Eric Van Diest, state's witness from 

the U.S. Bank also, when asked by the prosecutor, " ••• What was 

it that made you wont to poiti t tto [photo #5] that? Which the 

_ witness repl:ied'j' WI The skin tone". On cross-examination Mr. Eric 
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Van Diest testified that both he and Ms. Fung was present during 

Detective Aakervik showing of the photo-montage, and when asked 

" so you were present when Ms. Fung made her choice?", Mr. Eric 

replied, " If I remeber correctly, she did not pick one either. 

Yeah, she did not pick one either~t:t Herelilin Li:ght. i_ of:Lthe ;~ bias 

montage, and inconsistance of the witnesses and tellers, the 

record here on its face r~flects a prima facie showingrthat the 

in-court identification of petitioner was tainted bt a bias and 

impremissibly suggestive montage, resultingina irreparable 

misidentification and a miscarriage of justice* Therefore, 

petitioner respectfully asks that this court vacate the conviction 

and dismiss without prejudice. 

4. Court appointed counsel actions felled below an 

objective standard of reasonqbleless, and deficient and unreasonable 

performance, denied petitioner the right to effective assistance 

of counsel. 

Court appointed counsel, to-wit, Mr. Robert S. McKay 

denied petitioner the right to effective assistance of counsel 

depriving petitioner due process and equal protection, pursuant 

to the Fourteenth Amendmeht~ section 1, of the u.s. constitutidn 

which provides in part: ..• No state shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of 

the United States; tior shall any state deprive any person bftlfu6e, 

liberty, or property, without due process of law, nor deny to any 

person withincits jurisdiction the equal protection of the laws. 

-z -OUJ)6 -ISO at 14-21 ,_ 
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Here court appointed counsel deprived petitioner of equal 

protection by not requesting a erR 3.5 hearing to suppress 

the testimony of the State's jailhouse informant, which 

probative values was outweighed by the danger of unfair 

prejudice. ER 602 provieds in part: A wtiness may not 

testify to a matter unless evidence is introduced sufficient 

to support a finding that the witness has personal knowledge 

of the matter. for the reasons argued above in petitioner's 

assignment of error one, the information the informant 

provied to the Detective, other than ~petitioner's work-product 

was from the Detective's ~wn source, to-wit, the discovery 

from his investigation turned over to the petitioner proceedihg 

pro-se. Here during the Detective testimony at petitioner's 

motion to dismiss, the Detective clearly stated: n~ •• There 

really wasn't any information for me to gather. Everything 

Mr. Olsen provided I already knew. There wasn't any information 

that I needed, even if I wanted to there wasn't in~0infbtmation 

that I needed to get". 3 Although relevant, evidence may be 

excluded if lts probative value is substantially outweighed 

by the danger of unfair prejudice, confusion)ofrthe3issu~,t6r~ 

misleading the jury, or by consideration of undue delay, wasted 

of time, or needless presentation of cumulative evidence. See 

ER 403, Exclusion of relevant evidence on grounds of prejudice 

cq;nfusion , or waste· of time. Here the informant test i mony was 

not personal knowledge, but only cumulative · information from 

petitioner's pro-se discovery, therefore, the petitioner was 

3 . (RP)2 36 iit 19-23 
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prejudiced by the informant testimony which exposed the jury 

to petitioner's in-custody status. Here courtE~pp~pnteddounsel 

closed the door on the trial Judge to determine whether the 

danger of undue prejudice outweighted the probative value of 

allowing the witness to testify, exposing the jury to the in-custody 

relationship between the informant and petitioner. See (RP) ·3 

@ at 21-25 and 4;"'5:;at '1.j6l, This decision by court appointed 

counsel denied. petitioner equal protection pursuant to the 

u.S. constitution Sixth, and Fourteeth Amendment. By advising 

petitioner to take the stand b~fore reaing the defense case-in 

chief, even after the petitioner expressed there were no need 

for taking the stand, court appionted counsel stated that 

petitioner~needed to give his side of the story about the 

relationship; between petitioner and the informant, also that 

the jury had already been informed that I, the petitioner was 

in-custody, which court appointed counsel, and not the prosecutor 

open the door allowing the jury to know of petitioner's in-custody 

status, and criminal history. See (RP)6 35 at 14-25. Where 

defense counsel elicited defendant telling jury about prior 

crimes, which would have been excluded if the prosecutor had 

tried to present to the jury, counsel was ineffective. See 

State V. Sauhders, 91 Wn.App 575 (1998). Here the record will 

also show that the trial Judge, althought defense counsel 

indicated he mayor may not impeach State's witness Mr. Lee 

See (RP)8 27 at 17-25 and 28 at 1-6, makes it real clear that 

the Court's Rules and constitution allow for the impeachment 
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of Mr. Lee. Proceeding pro-se, petitioner turned over an 

impeachment vehicle, to wit, Corporate Security Investigation . 

Summary, out lining the circumstances surrounding Mr. Lee's 

determination from Key Bank, for embezzling ):$;1;0 ,000 , 00. See 

AppendillieA. During cross-examination of Mr. Lee defense counsel 

knowing the circumstances of Mr. Lee determination didn't 

impeach; nevertheless, after advising petitioner to take the 

stand, defense counsel almost immediately impeach petitioner 

unexpectingly about his criminal history. See (RP)5 92 at 14-25 

and 93 at 1-10. In State V. Klinger 96 Wn.App 619 (1999),concerning 

absence of tactical reason, the court held: Must show counsel 

felled below objective standard, reasonable probability this 

changed the result. Counsel's tactics are assumed valid, unless 

there is , an abence of tactical reason fQr counsel's action. Here 

not only did defense counsel advised petitioner to take the 

stand, but failed to turn over or call an expert witness to-wit 

Mr. Eric Blank (Video Tape Analysist Expert.) to counter rebuttal 

the State's mis-repersentation of the surviellance tape from 

the Key Bank, and the testimony of the State's witness Mr. Lee 

testifytpg, in reference to the suspect hands being on the 

teller's counter. See Appendix B. This action by defense 

counsel prejudice the pet itioner and effected the out~come 

of the trial. During re-direct-examination, here defense 

counsel trial tactics, intentionally asked petitioner a question 

then cross-up petitioner and leaves petitioner deying-in-the-dust. 

See (RP)5 121 at 9-21. For the above reasons petitioner asks 
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that this court vacate and dismiss without prejudice. 

5. The evidence relied on in the State's Case-In- Chief 

was insufficient to substantiate the convictions of three counts 

of Frist DegreeaBahk~Robberies, or prove each element beyond 

a reasonabh~\'doubt, pursua,nt!to RCW 9A.s6.200(1)(b). 

The State's chief-evidence that was used to charge 

and convict i patitioner with three counts of bank robberies 
. . 

was as follows: (1) An alleged bank demand note recovered from 

petitioner person on February~ 9, 2006; (2) A latent-print allegedly 

dusted from one of the teller's window/counter; (3) AniillR~court 

identification; and (4) The testimony of a jailhouse informant. 

Pursuant to RCW 9A.s6.200(1)(b) and the State's jury 

instructions 16, the statute and instructions stated as follows: 

To convict the defendant of the crime of robbery in the 

frist degree ... , each of the following elements of the crime 

must be proved beyond a reasonable doubt; (1 ... ); (2 .•• ); (3), 

That the taking was against the person's will by the defendant's 

use or threatened use of immediate force, violence or fear of 

injury to that person; (4) That force or fear was used by the 

defendant to obtain or retain possession of the property or to 

prevent or overcome resistance to the taking; (5) That the 

defendant committed the robbery within and against a financial 

institution; (6 •.. ). 

Other than the above elements(s), that there were 

three banks, or financial institutions, and (6) that the incident 

occurred in the state of Washington, the evidences relied on by 

the State, didn't support the guilty verdict of three counts 
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frist degree robberies. Here concerning the State's chief-evidence 

relied on. Frist, the alleged bank-demand note, althought the 

trial Judge denied the adm±~si~n1l of the alleged note recovered 

from the petitioner on February 9, 2006, its what resulted in 

petitioner's trial and conviction on May 10, 2007. " .•• And I 

believe it was this note on the defendant which really triggered 

the police officer I s focus onl{im as a suspect in this string,]o f 

bank robberies •.. ". See(RP)3 19 atl-4. " .•• This is very probative 

critical evidence in this case and we would ask the court to 

allow this In ... :. See (RP)3 24 at 20-22. n ••• If I were si t ting 

as a juror in this case, I think my natural question would be, why 

did they---A, why d,id they--- what focused their attention on 

Mr. M~Coy; and ultimately, they didn,t just pick him out of thin 

air .•. ". See (RP)7 159 at 11-16. Again, if it wasn't for this 

alleged no~e there never would have been a trial resulting in a 

conviction for three counts of frist degree bank robberies. 

Second, The latent-print allegedly dusted from one of the 

teller's window, to-wit, the February 13, 2006 Key Bank incident 

the record do no t cleaely or convincingly: suppor t the s ta te I s 

claim that the defendant's print was lif from said location 

1.) There were no other officer besides Officer Green who initial 

to verif~ -the alleged lift location, and 2.) althought the State 

in its case- in-chief presented many pictures n 8fthhe -i'hahk:"'arldt~the 

teller's counters, there is no, one picture taken of the alleged 

dusted latent-print . Only after being informed about pet itioner's 

legitimate. accessdeIE-;nseihrough the jail informant, did Detective 
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Aakervik conducted an investigation into tracking down the 
,\ -1 'I',j (I 

ictual~or alleged cleaning person. In State V. Garza, 99 Wash.App 

291, 994 P.2d 868 (200), the court held: 

The United States Supreme Court 
subsequently has rejected a per se 
rule that any government intrusion 
into private attorney-client 
communication establishes a Sixth 
Amendment violation of a defendant's 
ritht to counsel. Weatherford V. 
Bursey, 429 U.S. 545, 97 S.Ct, 837,51 
L.Ed.2d 30(1977). The constitutional 
validity of a conviction in these 
circumstances will depend on whether 
the improperly obtained information 
has "producte~, directly or indi~t;<:.t~r. 
any of the eVldence offered att tr~al; 
rd. at 552, 97 S.Ct. 837. In the 
wake of-Weatherford, federal courts 
have notcLbeen clear as to which 
party bears the burden of proving 
prejudice or lack of prejudice or 
whether prejudice may be presumed 
in some circumstances. See Shillinger 
V. Haworth, 70 F.3d 1132, 1140~40 
(10th Cir. 1995); ... In United States 
V. Irwin, 612 F.2d1182 (9th Cir 1980), 
the Ninth Citcuit court appeared to 
hold the burden was the defendant's: 
Prejudice can Manifest itself in several 
ways. It results when evidence gained 
through the interferecneis used 
against the defendant at trial. It also 
can result from the prosecut~onis use 
of confidential information pertaining 
to the defense plans and straegy, from 
government influence which destroys the 
defendant's confidence in his attorney, 
and from other actions designed to 
give the prosecution an unfair advantage 
at trial. 

Here the state presented a clearing record, which the 

clearing person testified that the bank surveillance cameras 
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was on during the time he allegedly was clearing the teller's 

counter in question. See (RP)7 29 at 2~7. Here the same 

surveillance tape was used, although Mr. Blank (Vedio 

tape analysist expert) after examining the tape on behalf of 

the defendant, to-wit, myself proceeding pro-se, reported that 

the tap~ in question shows little information and up to 90% 

of the activties is miss viewed from the surveillance tape in 

question; again this tape was used to impeach my testimony that 

I was at the bank on February 13, 2006 arnound 10:00am to 10:30am. 

This viewing of this mis?tepresent~d surveillance tape by the 

jury, according to the prosecutor and defense counsel is what 

convicted petitioner. See(RP)9 14 at 24-25 and 15 at 1-6. 

As stated in Mr. Blank report, defense counsel was aware 

of his ,conclusion, and the suggessed questions for cross-exam. 

The record will show that the trial Judge op~n the door for 

the defense to call for defense's expert witness, to-wit, the 

testimony of Mr. Blanl, See (RP)8 42 at 1~:19~d tfist~ad~-a~fense 

etHinsEH.3~ailed-ilie State's witnesses ,Detective Aakervik, and 

Mr. Read (a supp6rt employee). See(RP)8 37 at 2-6 and 28 at 17-25 

ami 29-31 at 1-1:6, as lay-rebuttal witnesses,when defenseb.nad 

available expert rebuttal testimony from Mr. Eric Balnk. 

Thrid, the state argued that in each one of the bank robberies 

the defendant was identified. Here the recb~d 8 spe~ks f fDr l its~If. 

Only the witness that the state was ab1E~to lead into identifying 

the petitioner as the robbery suspect. Here with EX.4 the 

record shows that the State denied petitioner's request for a 
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line-up with all vittim/teller's and witnesses from the four 

robberies incidents on May 15, 2006. This would have clearified 

any and all identification issues, but instead, petitioner's 

conviction was based on a bias and prejudicial photo-montage. 

Fourth, although the trial court Judge dismissed the 

alleged bank-note, which the State's informant would have 

testified, assering that the petitioner confessed to having 

someone else, to-wit, Ms. Mary Young, write the note. Petitioner's 

expert handwritting examiner Ms. McFareland would have testified 

that petitioner or Ms. Young WCJI'~1,the author of the alleged 
~: 

bank-demand note. See (RP)3 11 at 16~25, and 12 at 1-11. By 

defense counsel not moving the court, ~ursuant to CrR 3.5 to 

suppress the prejudicial testimony of the State's informant, See 

(RP)34 at 15-25 and 5 at 1-10, denied petitioner effective 

assistance, and representation pursuant to Six Amendment of the 

U.S. constitution. It has been settled throughout our history 

that the constitution protects every criminal defendant "against 

conviction except upon proof beyond a reasonable doubt of 

every fact necessary to constitute the crime with which he 

is charged'. In re Winship, 397 U.S. 358, 364, 25 L.Ed.2d 

368, 90 S.Ct. 1068 (1970). It is equally clear that the 

"constitution gives a criminal defendant the right to demand 

that the jury find him guilty of all the elements of the crime 

with which he is charged". United StatesV. Gaudin, 515 U.S. 

506,511,132 L.Ed.2d 444,115 S.Ct. 2310 (1995). These basic 

precepts, firmly rooted in the common law, have provided the 
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basis for2recent decisions interperting mondern criminal 

s ta.tutes and sentencing procedures . SeelJIJIiJitgdS8,ua<tesVV. 
\/ 

Bo~ker, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005), citing In re 

Winship and u. s. V. Gaudin, Supra~ For the reasons stated 

above, and according to the k:fu.~dpursuant to the above cause 

number, the evidences relied upon aid the mis-representation 

of the facts, to-wit, the contents of the surveillance tape, the 

evidence here use to convict petitioner was insufficient t~ 

substantiate the conviction of three counts of frist degree 

bank robberies, or prove beyond a reasonable doubt£each and 

elements of the crimes pursuant to RCW 9A.56.200(1)(b), and 

for these reasons petitioner asks that this court vacate and 

dismiss without prejudice. 

E(.; L:;. Ie;) CONCLUS ION 

Petitioner was denied equal protection and due 

process of law when the trial court, 1) denied petitioner's 

criminal motion for a line=up on May 15, 2006; 2) The trial 

court, criminal presiding Judge, denied petitioner's motion 

to dismiss pursuant to CrR _8.3(b) and CR 26(4)(b). on Februaty 

23, 2007 without balancing the record with any judicial 

controlling authorities. Finally, the evidence presented in 

the State's Case-In-Chief :.: was insufficient to with stand the 

check and balance of constitutional sccutiny of the elements 

to charge and convict pursuant to RCW 9A.56.200(1)(b). Therefore, 

in the fairness of justic~ the conviction pursuant to cause 
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~number 06-1-03538-7SEA should be vacate and dismiss without 

prejudice. 22 

Submitted this __ ~/~'{?~'~ ____ day of Janury 2008 

22 Petitioner sutmits Appendixs MB to assist the court with 
petitioner's ineffective assistance and representation, error and 
assignment of error. Although defense counsel failed to tum over 
the report from Mr. Blank or use:~, the impeachment vehicle, to-wit, 
Investigation report on State's witness Mr. Lee. Petitioner ask 
that the Appeals Court consider these appendixs under the 
res gestae exception. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

In the Matter of the Personal 
Restraint of: 

RAYMOND McCOY, 

) 
) 
) 
) 
) 

______________ ~P~e~tit~io~n~e~r.~ _____ ) 

No. 61293-0-1 

ORDER OF STAY 

Raymond McCoy was convicted of first-degree robbery and delivery of substance 

in lieu of controlled substance in King County Nos. 06-1-03538-7 SEA and 06-1-01623-

4 SEA. McCoy now files this personal restraint petition collaterally attacking those 

convictions on various grounds. The record, however, shows that McCoy appealed his 

convictions in No. 58423-5-1, State v. McCoy, (consolidated with No. 58898-7-1), and No. 

60134-2-1, State v. McCoy. Although this court recently affirmed the judgment and 

sentence entered on McCoy's conviction under the Uniform Controlled Substances Act in 

No. 58423-5-1, the case has not yet been mandated. Nor has McCoy's direct appeal in 

No. 60134-2 been heard or decided. Therefore, 'any consideration of his personal 

restraint petition would be premature. RAP 16.4(d). 

Now, therefore, it is hereby 

ORDERED that consideration of McCoy's personal restraint petition is stayed 

pending the issuance of the mandates in State v. McCoy, Nos. 58423-5-1 and 60134-2-1. 

Done this I~ day Of~CJb'!opcli'"""-=<=---___ ' 2008. 

\ 
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