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1. Issues. The table of contents is argumentative and, 

a s  w i l l  be seen, unsupported by the evidence o r  the record 

and by any apposite 1qd a u t b r i t y .  

Like wise the issues. Fbr example, what when this action 

was started and argued i n  the t r i a l  court the LEA called the 

l i t t le  brown shed !'inmediately adjacent to the  south side of 

the buse ,"  8 390, L . l  & 2, "near a hrruse," "very near the 

b u s e ,  'I 8 85, L. 9 & 13, and "near the main residence, 8 

387, L.18, with the odors of marijuana an3 fan noises emanat- 

ing therefram discowred "during therprotect~ive s e e p ,  I' 8 

388, L.1-3, 8 387, L.16-21, has beame the  shed "between the 

house an3 the barn which was the subject of the search w a r r -  

ant ,I1 so respordents can argue the odors and mises emanat- 

ing theref- were discovered during the search authorized 

by the warrant issued, e.g., BOR 4 & 13. 

They contend, erroneously, claimants have not controver- 

ted the (allegations) the property was used for  comnercial 

pwpses. 

Also, the LEA igmres, f a i l s  even to mention, the  control- 

l ing issue in this case: Has the LEA proved (1) the r igh t  to a 
decree; 

forfeiture/ AND (2) the present owers (claimants) had knowled- 
7 

ge of and consented to the illicit acts and amissions. 

2. Statement of the Case. Respnda ts  have mt  SO much a s  

mentioned anything in appellantst statement of the case o r  in 

the apperffices thereto let  alone deny, controvert o r  dispute 



anything therein. 

They suggest the hvestigation of the suicide i n  2002 re- 

vealed Rodney J. Pearson (herein mearson or decedent) "kept 

a loaded gun i n  his night stand, " BOR 3 ,  bas& u p n  h i s  state- 

mt i n  2002 his daughter (the suicide) "must have taken his' 

9 m.m. handgun f m  his nights- next to his bed,11 8 113, 

They do mt dispute o r  controvest the fact  that  both the 

then deputy prosecutor representing the LEA and counsel repre- 

senting FWearson believed the plea was an 'tAlfordll plea. 

They m w  contend the LEA and BAC entered into an agree- 

ment of same kind, BOR 5 & 6, c i t ing the unsigned agreaent  

suhnitted by claimants, 2 6 278-282 (cf. 8 216, I tem 25). 

Their agretstbent is n0-e mentioned in anything the LEA or  

BAC sdmitted to thetrial .:court, kt in evidence o r  the record. 

They zay the decedent in his will "appointed Brian ; . . as - 
h i s  personal representative" ( ~ q . P d d e d )  . I n  fact ,  his w i l l  - 
said "T nchninate and appoint Brian . . . as executorHanjl d'dreck 

him to i~ett.h M y  e~*k%L..'~ etc. 8 216, I tem 8, P.2. 

They suggest the LEA BAC joined in objections to a de- 

termination of attorney fees ard ather issues "because they 

involved disputed issues of fact ,"  BOR 7, c i t ing 8 74-94, i.e., 

both the LEA'S (8 78-94) and BACts (6 74-77) response, w i t h -  

out saying where in those 20 pages they raised that issue. BAC1s 

resFonse nowhere suggests any fac'tual displtes and it quoted 

and relied upon the same Paragraphs 4 and 5 in the f i r s t  deed 



of t rus t  and Paragraph 4.7 i n  the secord deed of t ru s t  quoted 

and relied upon by claimants in tkir mtion.  Cf. 8 76 & 327. 

T h  LEA contended any &sues other than l'imocent owners" re- 

l ied upon dbsputed facts,  c i t ing attorney fees as an -let 

but m h e r e  identified any genuirle issues of m a t e r i a l  fact ,  

i .e . ,  mthing but an unsupported argumntative assertion. 

And significantly, &ere in their staterrrent of the case 

w i l l  the court find any suggestion the alleged dangers tr, the 

officers were not known to  the officers a t  the time they app- 
- 

l ied  for the warrant; o r  any suggestion they did not have ade- 

guate t z h e k ~  *ply for a warrant to search the buse .  

3 .  Property Pdmittedly U s e d  Tb i%nufacture Marijuana. The 

respndents rightly concede real property may be forfeited on- 

l y  i£ the marejuana is possessed 'for amwrcial p p s e s  kt 

add Mas evidenced by five o r  mre plants or one or  mre pounds 

of marijuana," BOR 9. THAT I S  NOT ?EAT THE STATUTE SAYS: 

(iii) The possession of marijuana A11 not resul t  
in the forfeiture, of real property unless the  marij - 
uana is possessed for cantercia1 pxpses, the m u n t  
possessed is  f ive  o r  mre plants o r  one pound of mari- 
juana, - and a substantial nexus exists between the ps- 
session of marijuana and the real property. 

RCW 69.50.505 (1) (h) (iii) , Bnp. Pdded. 142 M i t i o n ,  the statu- 

te requires I' . . .a substantial nexus exis ts  between the ccarmer- 

cia1 production o r  sale of the controlled substance and the 

real property. " ACW 69.50.505 (1) (h) . 
Cbntrary to their  contentions the LEA has not produced any 



evidence of cannercia1 use o r  activity, except the inculpatory 

material o r  equiplbent in the little brown shed discovered dur- 

ing during the unconstitutional pretextual protective sweep and 

the speculations and conjectures of cc~mbercidL use by the off i- 

cers. See Lewis Dec. ,  8 390-391, Paras. 9-12; BOA, App. 4; & 

Brian A. Pearson Dec., 8 216, Item 33, Paras. 3,  4 & 5. 

Rsspondents forget also and must concede the Uniform Cbntr- 

olled Substances &t is penal and must be applied and construed 

s t r ic t ly  against the LEA and in favor of the claimants, Kahler 

v. Kerms, 42 Wn.~pp. 303, 308, 711 P.2d 1049 (1985) , and see 

several other cases cited a t  EOA 16-17. In addition, forfeit- I 

ures are mt  favored and s U d  be enforced only when witEzkn 

b t h  the le t te r  and sp i r i t  of the law, Bruett v. 88328 11th 

Ave. N.E;, 93 Kh.Agp. 290, 295, 968 P.2d 913 (1998). 

Respordents for the first time conten3 (i.e., an issue 

mt  raised below) "A protective sweep exception sbu ld  be app- 

lied to the service of a search warrant," citing State v. Boy- 

err 126 Wn.App. 593, 102 P.3d 833 (2-04), Review Denied, 155 - 
Wn. 2d 1004 (2005) , BOR 11. The court there discussed (and re- 

/ 

fused to adopt) a "protective speptl  exception to the rule 

that warrantless searches inside a hCHllR are presumptively 

(i. e. , per se) unreasonable, f m which respondents comlude 

and c o n M  "No Washington case has yet addressed a protective 

weep incident to the execution of a search warrant, I' BOR 11. 

That my  have been true before Bbyer ht mt af ter  Boyer. 



Recognizing the ''Jpmtective sweep" exception i n  Maryland 

and what is called the - Buie case o r  rule prsuant to which the 

t r i a l  court had approved the "pro'cective sweep, the court re- 

versed the t r i a l  court, saying: 
-- , No Washington case has addressed a protective sweep 

inciident to Gecution of a search warrant. . . . Homver, 
given the weight of authority specifically l f i t i n q  
protective seeps  to arrests or  to executions of 
[warrantg, we fird that the t r i a l  court erred a s  a matter 
of law in concluding that the warrantless search of the 
ba-t mans behind door no. 2 was justified as  a pro- 
tective sweep. Even tbse jurisdictions-such as  the 
First  C h i t - - t h a t  have extended Buie to the execution 

_C 

of a search warrant wuld fin3 the smep here unjustified 
because the officers articulated no specific facts that 

. wuld support a prudent off icerl  s belief that the area 
harbored a dangerous person. 

State v. Boyer, 124 M.?pp. @ 602. 

In Washinqton the rule is clear and concise. A search 

for weapons for officers ' safety m6y be w i t h i n  what we k m w  

as  an exigent circumstances exception. The LEA c h  not to try 

to legitimate the uncanstitutional ard pye.tex-1 pmtective sw- 

eep wder this  exception, h w i n g  they knew of the potential dan- 

gers a t  t k  time of the application for the w a n t  (b th  of wh- 

ich said HOUSE NOT TO BE EEiWUBD) and had mre than adequate 
/ 

t i n e  to  apply for a searchor meq of the house. See BOA 30. i: 

addition, the W m d e  m effort ta sbw the officers 

had to go through the h s e  to access the subject m a t t e r  of 

the search, the barn on the south erd, which they admittedly 
could 
have accessed witbut  going near the-buse.  See Lewis m., 

8 387, L.21-26. 



Respondents contend also the officers muld have likely 

gone to  the house a t  same pint to notify them of the search or  

give them a copy of the warrant and a receipt for property taken 

and in so doing m l d  have made the observations leading to the, 
C 

second search. Haever, there is nothing to suggest they could 

not simply have rapped on the dmr and l e f t  tlmse p a w s  with 

the occupants, witkr,ut entering the buse. 

Respondents went to great length to try to lqit iroate the 

pretextual. protective sweep and sell the fiction that the l i t t l e  

hrom shed was discovend during the course of the outdoor sea- 

rch urdw the warrat. They cannot PdentSy any tmgckble mid- 

of caawtcid. activity, mve the material and cquipnent in 

the little brown s M ,  so thy c o x L ~ e  it is henaterial. 
- .  

~ ~ k s  headlined t-lnis s e ~ h  of %ir brief with wha t  

they & n M .  entitled th&X to t%e fior$eihm decree, i . e. . : 
B. rn R i s  NO m&m% I S S ~  OF MATERT~~ FACI~ SHAT THE 
SUBJEC-f PEIQPEKrY F7AS USED FOR 'ME I w A U F m  OF m- 
T R C , m  ~~ HT3.H THE'CMRER'S KMW&GGE. 

Even i f  c l a b t s  v a e  to co&edk *what t h i s  says (asscnning con- 

trolled substances means marijuana), it falls far sbrt of the 
- 

statutoEy requinaWlts Tor forfeidhg real property, i.le. , 
PFOOF OF THE lUG6.rT TO FORFEITURF, AND KNUdUDX OF AND CONSENT 

TQ THE ILLICIT A C E  ON THE PART OF THE PFESESJT CWNERS. Ba9 30. .. - 
4. Allerg* ~'C-tinnF ox, Etz)H&-, &tian. The LEA . . , .... 

contends the decedent could mat: '!c-ttt the forfeiture 

action; i.e., he had rm right d ie  seized with title to the 



property; the claimnts, his heirs and devisees, may be the 

owners of the. property wi tbu t  knowledge of or  consent to the 

i l l icit  acts  and chnissions and came into title because of the& 

fa ther ts  d d s e  kt have rm right to claim their inheritance 

or  the protections afforded than &er the statute. No autbr- 

ity is.cit&i for these novel contentions. 

The LEA aryues Itthe forfeiture action was a charge against 

the estate a t  the t ime of" death and the heirs had m ''vested 

interest'' in the property, BOR 15. No a u t b r i t y  is cited, a d  it 

mscu la t e s  the principles underlying our drug forfeiture cases, 

e.g., In Re 1980 Porsche, 54 Wn.*. 496, 501, 774 P.2d 528, 

1889, (LEA is not a creditor o r  l i enbldw.)  ; S k m b  -- v. Headrick- 

son, - 129 Wn.2d 61, 75, 917 P.2d 563, 1989 ( U n t i l  forfeiture de- 

Cree is enkcxed title to seized prqer ty  resides in  person from 

w b n  Aized; under statute rights of humcent parties in chain 

of t i t le  are expressly protected. ) ; & State v. Brown, 92 Wn. App. i 

586, 595, 965 P.2d 1102, 1998 (Because t b  c p v ~ t l s  t i t le i. 

to seized property does not vest unt i l  forfeiture is decreed, an 

inmcent transferee can acquire ownership rights during the-per- 

id between the i l legal  acts  and &try of the decree.) 

The LEA argues the executor and heirs could not be an inter- 

ested party in the forfeiture action because the time period for 

f fiing a claim had expired. The LElA forgets, t ime period it 

refers to begins with the service df notice of the seizure and 

Zorfeiture . The LEA rel2es on KeyBank v. E V w e t t ,  67 Wn.App. 914, 



841 P.2d 800, 1992. There "KeyBank was timely sesved with notice 

pursuant to I#M 69.50.505 (d) and did not r e e d  to that mtice, " 

67 Wn.App. @ 916. Claimants treated with that issue - ( k l u d i n g  

that case), BOA 12-15, which the LEA igrmres. 

The LEA conterds the ap@ll&s could r o t  became a party to 

the forfeiture action pursuant to R ( X  69.50.505 (5) , BOR 16. No - 
a u t b r i t y  is cited. 

The LEA is unable to ccxne up with any legal authority to 

controvert or rebut the pxinciplds underlying our drug forfei- 

ture cases, e.g., 1980 Porsche, 54 Wn.Zpp.498, 501, supra; - Hen- 

drickson, 129 Wn.2d 61, 75, supra; Brown, 92 Wn.App. 586, 595, 

supra; and see also People v. Estate of Kaw, 152 Ill.App.3d 792, 

504 N.E.2d 1987; & People v. $234,000, 217 Mich.App. 320, 551 

N.W. 2d 444 (1996) . / 

The LEA argues a t  length (BOR 15-18) because appellants 

were unable to f i l e  a claim in their own right  they are limited 

to the claims of the decedent could have made under the  orig- 

inal claim he filed. ?& authority is cited. 

The LEA contends appellants became mies  in the forfei- 

ture action by virtue of Qi 25 and the order substituting the 

executor, BOR 17. No autharity i% 6ited. il$ ThGy 2d.s contend - 
1 / I n t h e t x i a r l a c x l r t t h e ~ ~ ~ t o a k t h a ~ s i t i m t l x a  s 

and could mt be "claimants. It Evm. W g h  their  Notice 
of Claims & Petition for Relief was filed by $he heirs, devisees 
and executor jointly and tk$x MFS? witled ' MYrXW" 
etc., the LE24 referred ~ a k o u t  tbw respom?MFS t o  
"Claimant s" instead of "Clainmts, " See, e,g., 8 81, L. 1 & 6. 
See also the ludicrous recitals in the final order they present- 
ed and had entered, 8 22, ~ . 1 - 7 .  * 



appellants "as substitutes" for  the decedent they rmst track 

the position of the original l i t igant  and may (only) assert the - 

the defenses available to the original parties. A l l  the auth- 

or i ty  cited pertains to  c i v i l  actions or proceedings of vari- 

ous k W s .  rn much as a sip@@ w e  r @ b w  to f ~ ~ f e ~ ~ e s *  

The LEA keeps forgetting THE XFA'S RIB1TS TO FORFEITURE 
DO NOT AESE OUT OF ANY CDWDN LAW OR oTHER LEGAL CJNCEPTS-- 
SUCH RIGHTS ARJXE OUT OF AND ARF: COVEBED BY' ACC, ALL OF 
AND ONLY THE ACT, 

BOA 18, which they totally ignore. 

The LEA also forgets it had the burden of prwing the prop- 

er ty  was subject to forfeiture (which required it to prove sane 

cannercia1 activity) ; the burden of proving the present owners 

(undisputably the claimants) had knrrwledge of an3 consented to 

the i l l i c i t  acts and omissions (not iust  constructive mt ice  of 

the pending seizure action) , under ~ubseetion (h) (i) ; and the 

duty promptly to  return the property to the "present owners," 

i.e., the appellants, under Subsection (5). 

5. The Lis Perdens. I n  the trial court the contended 

the c l a b n t s  had guilty ~kmwledge because sf the seizure, this 
/ 

lawsuit, and the lis pendens. (BQA 24); i.e., they conflated 

and equated allstructive knowledge of the lis pendens with act- 

ual krxmLedge of the illicit acts and canissions. They m w  con- 

terd because of the. lis pendens the hekst interest in the 

property vas limited by any' r ights  the decedent had in the prop- 
*. 

erty and because he could not assert *e hmcent  owner defense 
EQR 20-21. 

neither can they/'& forfeiture case is cited to support this 



contention; they rely (as they did below) on Dennis v. Gdfrey, 

122 Wash. 207, 210 P. 507 (1986). - 2/ 

Claimants cited and distiinguishgd this  case a t  BOA 11 & 1 2  

and included an extensive quotation therefrom shwing a decree 

had been entered in  App. 5. The LEA ignores that and focuses u- 

pon the court's response to contentions by one of the parties 

relating to the right to a decree wi tbut  an order of default 

before the date of death. A t  the r isk of being reptitias: 

... The sixty-day period for her appearance expired 
on the 23rd day of December, 1919; four mnths there- 
after, and on the 23rd day of April, 1920, she d i  ed.... 
She did mt  mke any appearance w?atmever in  the case, 
mr , a t  the time of her death, had any default or jud- 
gnent been taken against h.... bmer ,  before any 
decree was taken, an administrator of the estate of Mrs. 
Hanby was appointed and, with permission of the court, 
he int-ed in  the action and joined in the request 
of the plaintiffs for partition. Such were the facts. 
so far  as the Hanby in-west is concerned, when the 
court made its decree finding it was impractical to- 
divide the lands and ordering than sold. ... 

122 Wash. @ 210; w. Mded. 
/ 

... Doubtless, those heirs wuld have had. a right to 
intemme in the action a t  any t h e  Wore default or 
decree was taken, but there was no duty devolving upon 
the appellants to k i n g  than into the case or  to serve 
process upon than.. . . 

122 Wash. @ 213, Drip. Mded. The COW concluded: 

We b l d  that the heirs of ,  Mrs. Hanby, deceased, m e ,  
under t k  c ~ t a n c e s  n d a M ,  bound by the decree . 
e n M  by the court in the partikiori suft, and that it 

2/The LEA cited this &se -in 'the trial o o W  to support 
its l l h~pab l e  co~=lusi .on~~ the hf;irs, devisees, and executor 
I t a r e  burd by the results of the fokf eiture tz:M betv.em1I-tkhe I 

LEA and the decedent (8 78, P .12 ,L. 23) and "my inherit what- 
ever interest1' the decedent "has le£t after these forfeiture 
proceedings are concluded11 (8 78, P. 13 ,L. 22) . 



was rat neces- tbat the plaintiffs  in that action 
&uld make than parties thereb.  

The LEA cites no a u t b r i t y  for the contention the lis pen- 

dens limited the rights a.nd interests of the heirs t~ any rights 

or interests of the decedent nor for the contention the heirs 

cannot assert the inr#xent owner defense because the decedent 

could not successfully do 90; and Dennis v. W f r e y  certainly 

did rmt  say anything l ike that. AND AGAIN, UNLTKE THE H E E S  IN 

THAT CR% C L A D W T S  F I B  THETR NQTT.CE OF CLATM BEFORE ANY DE- 

FAULT OR DEXXEE WAS ENIFXED. 

6. H e i r s '  Interests v. LEA'S Claims. The LEA, citing the 

we11 known (statutory) rule that the ownership rights of heirs 

and devisees in real property is subject to "any charges" ag- 

ainst  the property contends it stood I t i n  the position of a cr- 

editor wlm had an interest in the pmperty a t  the time of" 

death and the seizure "establishes am i n c h t e  interest in the 

propertytt realized it proves the right to forfeiture, and 

it was thus a charge against the property, BOR 21-22. 

That is mt so and the LEA has not cited a single forfei- 

ture case so holding. It bears repeating: 

THE LEA IS NOT A CHEDITOR. LIENHOLDER, BCNAF'T.DE PURMASER, 
OR m R  OF THE PROPERTY SEIZED; THE SEIZURE ME- CXNMENCES 
THE F0RFE:ITURE PRIXIEDrNG. 

And the forfeiture cases treating with this issue (including 

ours) uniformly so hold. See In Re 1980 Porsche, 54 Wn.App. @ 



501, supra, and the cases there cited, Hallman v. State, 1 4 1  Ga. 

App. 527, 528, 233 S.E2d 839 (1977), State v. Sewell, 155 Ga. 

mp. 734, 735, 272 S.E.2d 514 (1980), and Farmers & Wchants 

Bank V. State, 167 Ga.App. 77, 306 S.E.2d 11, 13-14 (1983); See 

also Habitv. Stephenson, 217 N.C. 477, 8 S.E.2d 245 

37 C.J.S., Forfeitures, Sec. 4 ,  P. 8; and 

. . .It is the policy of this and other courts to mn- 
strue forfeiture statutes s t r i c t l y  against a forfeiture 
an3 liberal ly in favor of the person h s e  property r ights 
are  to be affected.... A reading- of ... (the fordieitwe 
statutes) . . . manifests that is  was the intenticmAf A k  
Legislature to protect tk interests of inrxxent parties 
in the property to be forfeited and =Id.... 

Brataher v. Ashley, - Ky.App. - , 243 S .W. 2d 1011 (1951) , C i t s .  

Qnitted, Ellipsis Mded. 

The LEA cites 1, 
120 Wn.2 68, 86, 838 P.2d 111, 845 P.2d 1325 (1992) to support 

its claim to be a l'lienEmlder,t' is in the position of a "credi- 

tor," h l d s  a "charge" against the  property, an3 holds scane 

sort of "pmpcietaq ~i&&esk.Y hut@%: p w y  . 
There is nothing in Wlevik me suggesting the seizure 

is a "charge" or  l i en  against the p r o m  in the context of 

"cha;rges" as used in our probate code or any other r ights o r  

interests unt i l  a f te r  an actversarial hearing an3 decree. It is 

well established siezure does not create an ownership interest 

o r  even a l i en  o r  creditorf s r igh t  against the property and the 

LEA c i t e s  m a u t b r i t y  for such a &tention. If the LEA w e  
"f' 

r ight  an bmcen t  party acquiring t i t le  to the property a f te r  



the s i e w  could never recover his/hw property; i . e . , tlaey 

emasculate our case law on forfeitures, e.g., State v. mwn, 

supra; State v. Hersdrickson, supra; B e l l m e  v, Cashier's Ch- 

eck, supra; State v. Brown, supra; Estate of Kawa, supra; Pea- - - 

ple v. $234,000, supra; and, especially, Tn R e  1980 Porsche, 

supra, and the cases there cited. 

In addition, ~el levik  One supports claimants: not the 

LEA. There QW wpcw court reviewed tw cases involving the 

seizure of real property. m one the LEA a ~ l i e d  ex parte for  

a warrant of arrest in re~n and when infoand the court wuld 

mt issue the warrant f i l ed  a amplaint for forfei ture in ran 

a Lis pendens, 120 Wn.2d @ 73, m the other, the LEA f i l ed  

a canplaint for farfei ture in m n  ,and a lis pendens, 120 Wn.2d 

@ 75. In due course the trial judge in each case (both highly 

regarded) - quashed the warrant fsg ~ e s t ,  d i d s s e d  the conplaint, 

and cancelled the lis pendens, haldling the s ta tute  (i .e. , K W  

69.50.505) on its face unconstitutional for  lack of due process, 

i.e., notice and an opportunity ta he heard prior ta deprivat- 

ion of a pmprty interest, 120 m.23 @ 79. The s u m  court 

reversed in both cases and r-d for trial: 

First, in order to prewrvd t k  mfi s t i t u t i~na l i t y  
of the statute, vie constme the tern l l s e i ~ e ,  as used 
in the context of se imrerof  real pmpxty in KW 69.50. 
505, to establish only an'irYztmate pmperky interes t  i n  
the &zing agency. . . . Tk& ef f e t  of, w, &im is to cam- 
mewe the fbrfeiture proceeq;ing. + FuX 69.50.505(c). - 4/ . a x .  

4/ Webster defines ttincIxMte'' as: 1 just begun, in the ear- , -  
l y  s cges ,  incipient, rudimentary 2 not st cl&ly o r  cawlet- 
ely fonned o r  organized; disordered 3 Law not yet carrrpleted o r  
made effective; pending. Websteras New Wrld a l l e g e  Diction- 
ary, Third Edition. (-. Partly Added.) 



T b s ,  while the private ad go~ermxmtal interests  are 
significant in this case, the r i sk  of erroneous depriva- 
t ion is, s l ight  given the documentary nature of the bases 
for probab6ecause. Therefore, the balance of interests 
does mt create a need f a r  a f u l l  evidentiary hearing 
prior to seizure.... Rather, i n  these circumstances, an 
ex parte probable cause hearing is sufficient to meet 
minimum due process requirements.,.. 

Tellevik One, 120 Wn.2d @ 35-87, C i t s .  Cmitted. Campare: 

In the event of seizure pursuant to subsection (21 
of this section, proceedings for forfeiture shall be 
deemd camenced by the seizure. 

'II-0l.s there is  mtking in .  Tellat&, Cme (or in any other 

case cited by the LEA) to suggest it acquired any charge or 

interest in the property; to have done so wuld have been un- 

pnst i tu t ional ,  i.e., witbut  due process. 

T k  LER, f i r s t  representing,that claimants re ly  upon Bel l -  - 
evue v. Cashier's Check, 70 Wn. App. 697, 855 P.2d 330 (1993), 

4 

Review Denied, 123 Wn.2d 1008 (1994), BOR 22, devote f ive pages 

to that case to contend it is not authority supprt ing claim- 

ants '  r ight  to assert the innocent owner defense, BOR 21-26, 

forgetting, b t h  a t  bar and Mow: 

. . .Claimants do mt and need mt rely  upon that 
case ; for that m s e  , BUT THE LEA. CANNOT ESCAPE THE 
PRrNCPrnS U E J D ~ Y I N G - ~ T  CF)SE l3EGARDING OWNERSHIP 
AND SAID DEFENSE. 

BaA 23; and S e e  8 71, ~.5-8. 

Claimants ci ted that  case also lm show this court has all- I 

owed a miscreant owner to mlk akY £ran  tainted property and 

another succeed to it and assert the innocent owner defense, BQA 



22; Zxlt  the LEA does not mention that. Instead of acknowledging 

the miscreant PR 'lresigned" they say he was "replaced. If BOR 23. 

The LEA, $orgetting its rights to forfeiture are der ivd  

solely fram the statute instead of' ccmmn law or other legal 

concepts, BOA 18, c o n W s  equitable considerations wigh a- 

gainst giving the disclaimers any effect to permit the heirs 

asserting the innocent owner defense, BOR 26. They c i t e  t m  

Washington cases saying the "relation back doctrine is nwer 

allowed to defeat t k  a l l a t e r a 1  rights of thixd persons law- - 
fully acquired,11 BOR 27, forqetting LEA has not acquired 

any collateral rights (i.e.,  creditor's rights, l ien  or own- 

ership) in the property other t& the right to pursue and pr- 

ove its claims and dcmmfis in accordance w i t h  and pursuant to 

the statute. 3 

, N e i t h e r  of the cases cited involves forfeiture. In t k  f i r -  

st case cited a husbad, a£- beating up and severely injuring 

his wife, af ter  she had f i led a.personaL injury action against 

him, and on the date of his convictlion of f i r s t  degree assault, 

executed an instrument l l p q g r t i n g  tn disclaim 'any and al l  in- 

terest' he 'my have' in" his mther 's estate. Four mnths la te r  

the wife was awarded $2.75 million in her personal injury act- 

ion. A later he filed a petition for chapter 7 Bankruptcy 

W i e f  . A few mnths after that  the mther died and the husband' s 

t w  sons petitioned the probate- c d r t  for an order declaring the 

''disclaimrl' valid. Our Suprere Cburt said: 



The issue in this case involves statutory construction. 

We b l d  that as a matter of law the instrument executed 
by James Baird ... is invalid under W11.86  because a t  
that time he did m t  have an "interest!:" nor bas he a "ken- 
eficiaq." m sum, ICW does'not au thr ize  anticipatory dis- 
claimers of expectancy interests. 

E s t a t e  of Baird, 131 Wn.2d 514, 515 & 522, 936 P. 2d 1123 (1997) . 
The caurt's rerrarks on the "relation back" doctrine pertained 

to the canmn law right to disclaim, not statutory. 

The other case cited was a suit by the state against King 

aaUnty contending the county was not entitled to ~ K I  years tax- 

es assessed against real pmperty while waiting for 18 mnths 

to elapse for entry of an order e s c h a t h g  the property to tka 

state. The supreme court M d  : 

We are satisfied, from a. careful. analysis. of the 
statutes applicable to the &W.tililsn hem, presmted, 
that the t i t l e  of the state:of Washingbn fm the pmp- 
er ty  l e f t  by M r .  Grdley,' as declare3 by khe decree of 

. escheat, insofar a s  the general taxes for 1932 and 19- 
33'- concerned, dates' fm the entry of the decree, 
and. does not relate back to the date of MC. Graley' s 
death, so as to defeat the county's lien.. . . 

Xn F@ Graley's E s t a t e ,  183 Wash. 268, 278, 48 P. 2d 634 (1935) , 
mphasis Added. Note, first, the county bad a lien (* LeA 

does mt) ; and second, here again, the statutes controlled. 

The LEA f i r s t  appropriates m e  mn-existent "collate.- 

a l  rights ... lawfully acq~ i red , '~  i.e., mkes i tself  a credi- 

tor, lienholder, and owner, which clearly it is not. Then it 

denigrates the admittedly innocent heirs and devisees for ac- 

cepting or receiving rights or benefits clearly and unequivo- 



/ 

tally granted or permitted by statute, KN Ch. 11.86, with no 

evidence of impropriety or invalidity. 

The LEA contends that even i f  M claimants are  entitled 

to assert the innocent owrier defense the court was not requir- 

ed to accept the avenrrnts in  the heirst affidavits "in l ight 

of other evidence," citing EscamiLLa v. Tri-City Task Force, 

100 MI.=. 742, 999 P.2d 625 (2000) , BOR 28. 

First,  what f ' o tk r  evidenceff are a y  talking a b u t ?  They 

haven't admitted sq mch as a sciat21J.a to suggest any of the, 

claimants had kmwledge of the illicit w acts and omissions. 

Secod, Division Three thexe rejected the LIB contention 

the wife d d  mt assert the inrxxent clwraer: defense Ifbecause 

she carat by definition be the owner of the i l legal  pmceeds," 

saying this ~ ~ J J U W I ~  was expressl{ rejected in Bellevue v. Cas- 

hier's'-k, Escamill~, 100 Wn.~pp. @ 753. 

Third, the wife had the W e n  of proof on the issue.  

Plrad faxth, the hearing officer mde a f irrding of fact  on 

the issue, finding the wife knew or sbuld  have kmwn the mney 

was i l l legal  proceeds. 

A t  bar, this case involving real property, the M e n  of 

p m f  on the innocent owner issue is u p n  the (the LEA b s  

mt  ard does mt  contend otbemdse) ,an3 it has m t  subnitted so 

much as a scinti l la to meet a t  hrden. 
P 

The L;EA closes its argument saying the claimants cannot 



re ly  upon State v. Brown o r  U.S. v. WJlena V i s t a ,  because the 

ckrcumstances are so different,  BOR 29. Again, the LEA cannot 

escape the impact of the principles underlying those cases, 

viz., t i t l e  to the propaty does not vest i n  THE LEA unt i l  a 

decree of forfeiture, the LEA is mt the owner, l i en  bider o r  

wen a creditar, and by reason of the foregoing an innocent own- 

transferee can acquire ownership r igh ts  during the period be- 

heen the illegal acts  and entry of a decree of forfeiture. 
, 

I f  the WA is right,  -no merit transferee acquirinq tit- 

le  a f t e r  the seizure could ever as& the innocent ownex de- 

fense and recwer his/her property. The LEA forgets, the prov- 

isions of the Uniform @ntrolled Substances stl especially 

69.50.505 are intended as  much to protect innocent owners of 

ppsperty as  it is to enrich the A, Te1lWi.k One, supra. 

7. The Namantless & Illegal Swch, The LEAnakes no ef- 

f o r t  to qualify the pretextual llprotective s e e p "  urder our 

state's "exigent circumstancesw exception, knowing it can har- 

dly  do m, what with the of f ice rs  t -ledge of the alleged 

dangers or  hazards at  the time they applied for the warrant, 

the rmre than j ~ s t ~ ~ a d e q u a t e  time e~en after the issuance of 

the warrant'-to apply for  a warrant to search the lrxlse for  

weapons, especially in l i g h t  of both the application and the  

warrant esnphasizing HOUSE NOT TO BE SEZUUXED. 

Instead they want this c o d  to adopt a new rule, i . e . , 
a "protective sweep exception," allowed in a very few s ta te?  



when officers are making an ar res t  or serving an arrest  warra- 

n t ,  to our long standing rule  warrantless searches are per se - 
unreasonable.  his in the face of repeated decisions by our sup- 

rem court declining any inclinations to vest police officers 

with m r e  discretion to decide when to make a warrantless sear- 

ch. Cf. BOR 1 0  e t  seq. & EKR 30 e t  seq. 

8. What Evidence Sbuld  Have Been Suppressed. When the LEA 

initiated this  forfeiture action they informed the court 

Deputy applied for an addendum to his search 
warrant to libclude the b w n  shed and Fohert Kingcs 
bedrocPn since the me11 of marijuana had been detected 
f m  bth of those areas during the pmtective sweep 
of the pmperty and residmce..., 

Xwis m., CP 388, L.1-3; & see 8 387, ~.16-21. 

A s  indicated above, P .l. , (and uncontroverted) the LEA now 

seek f i r s t  to re-locate the littlefbK,wn shed fram "near the 

main residenceH to "between the barn an3 the buseN (BOR 4 & 13) 

and then to change "during tihe protec'tive sweep1' to "during 

the search autlmrized by the warrantIt' BOR 4 & 13. 

T h i s  court sbuld  accodingly order the tangible wid- 

ence discovered in  the little brown shed suppressed and dis- 

regarded in  determining the cr i t ica l  issue of whether the IXA 

has adduced any tangible evidence of *I-ial activit ies," 

a s  required under the forfeiture statute. 

9. The Wtion To Amend. Here a g a b  the LEA sets up a I I 

I1straw1' contention and then tries knock it down. They sug- 

gest 'Clahants rely upon the trial judgets failure to state 



any reason for deny- the lrotion and Wla  - . .. v. Johnson, 50 

Wn.App. 879, 751 P.2d 334 (1988) , BOli 30. This is mislead- 

ing and deceptive. 

The court on mt ion  a t  any stage of an action may 
order o r  give leave to amnd or  alter any pleading, 
process, affidavit o r  any other document, to the end 
that the real rnatter in dispute and a l l  matters in 
dispute &tween the part ies may be det  ermined as fa r  
a s  possible in a single proceeding. ThE! order o r  leave 
shauld be refused i f  the mtion  is made with intent to 
delay the action, occasioned by lack of diligence, o r  
muld unduly delay the action o r  embarrass any other 
party, o r  if for any other Ireason granting the order 
o r  leave muld be unjust. 

m, 
We have allowed -ts of complaints ... with the 

utnr>st l iberal i ty ...and even over the strenuous object- 
ions of the adverse party. 

OIP&lley & a. v. Lewis ,  176 Wash. 195, 199, 28P.2d 283 (1934). 

Claimants1 MFSJ, 8 312, P . 8 ,  L.8-23 (regrettably by inadver- 

tence cited as  8 312, P.5, L.8-231, BOA 28. 

Claimants make reference to and incorporate herein 
the legal a u t b r i t i e s  and principles citedl 1w-d discus- 
sed i n  their MFSJ, 8 312, P.5 (sic) P.5,L.8-23. 

BQA 28. Walla was cited to shaw Division I agrees ful ly  with 

Reference is W e  to BOA 28, emphasizing the absence of 

any factual o r  legal defense ta mtion; to Claimants' MFSJ 

8 312-325, Page 8, L.8-23 (regrettably hmdv-tly ci ted 

as Page 5) ; and "nothing, absolutely nothing, w i l l  be f o u d  i n  

the record to justify denial ... nei- factual o r  legal." 

BQA 30. It bears repeating, neither the LER mr BAC suggested 

any factual o r  legal basis for  denying the mtion.  



10.  Attorneys' Fees-RAP 18-L(b) . The G3.A contends the 

Claimants are only one qfaimant so even i f  they had prevailed 

they muld mt  be entitled to rea&nable attorneys fees, c i t -  

ing mett v. ml PK)pert~,93 m.zqp. 290, 303, 966 P.2d 913 

(1988) , urader what was then a part  of RcW 69.50.505 (e) : 

... In a court hearing betxeen tm or mre claimants to  
the a r t i c le  o r  a r t i c les  involved, the p reva i l i q  party 
shall be entitled to a judgment for costs and reason- 
able attorney's fees,... 

IECW 69.50.505(e), Laws of 1984 c 258. 

That section is m R X  69.50.505 (6) t 

In any proceeding to fo r f e i t  pmperty urder this 
title, where the claimant substanti.aL1y prevails, - the 

1 claimant is enti t led to reawnable a tbrneys  fees 
reasonably incurred by the clabimt, In addition, Tn 
addition, in a court hearing between t w  o r  mre cia- 

, imants to the a r t i c l e  o r  articles imlved, the pre- 
vailing party is ent i t led  to a judgment for  costs and 
reasonable attorneys' fees. (mp. Mded.) 

The LEA cites G u i l l e n  v. oonttsasa, 147 Wn.24~~. 326, - 

P.3d - (2008) ,mt jus tonce ,  M c e , a t  BOR28 &33.  Claim- 

ants suEmit the  LEA- contention a single claimant is not enti t-  

led t6 reasonable attorneys' fees under the current version of 

the statute is fr imlous  and an imposition on both the court 

and the undersigned. Of course, a t  last count there m e  six 

c l a h t s ,  seven counting the executor, (eight counting BAC) . 
11. a3nclusion. This is a case in which the LEA seeks t o  

acquire redl property by forfeiture under the Uniform control- 

led Substances Act. In the t r i a l  l b u r t  the LEA cited only tm 

cases involving such forfeitures, Bellewe, v. Cashier s Check, 



supra, and a totally inapposite Florida federal case, 41. F.3d 

1448, (1995) , CP 93. mt 93 much as a single case was there (or 

here) cited to support the trial court's conclusion that the 

heirs and devisees stand in the shoes ~f the decedent. 

In their BOA Claimants l is ted the principles and guide- 

l ines generated by our appellate courts in a large body of law 

involving what seem to have became a cottage industry, i.e., 

forfeitures of pmperties, real and personal, belonging to per- 

sons using SIstme for i l legally dealing with contralled substances, 

i.e., drugs. Those principles arad guidelines, for ease of refer- 

eme, are listed in Appendix 6 , attached hereto. 

The LEA does -rat e m  mention t b s e  principles and guide- 

lines, l e t  alone c i t e  cases to refute or controvert them. 
// 

Claimantsls rights are clearly spelled out in the stat- 

utes and said principles and guidelines, as are the rights, 

limitations and restrictions of the LEA, with any doubts, am- 

biguities or uncertainties resolved in  favor of the Claimants 

and against the LEA. AND THE LEA HAS YET TO CITE EVEN A SIN- 

CASE TO SUPPOFU? THE CONTENTION/CONCLUsION THAT THE HEIRS Am 

DEVISEES "STAND IN THE SHOES" OF THE DECEDENT. 

Claimants ask f9r relief in accordance w i t h  the conclusion 

in their opening brief, Sqf ion  10.  
4 

Respectfully S$mitted, this $@ day of June, 2009. 

- 
F7SBA No. 535 
, mc., P.S. 

Attorneys for Appllants 



APPENDIX 6 
Reply Br ie f  of Appllants 
SRDTF/SC v. 414 N e w b e s j  mad et a1 
UNeoNTRCTCTErnD PRINCIPLES & GurDELmES 

THE 90 DAY PERTOD IN S W E C T I m  (5) WITHIN WHICH TO FILE 
NOTICE OF A CLAIM I S  W Q U S L Y  AND NECESSaRILY COUPLED WTTH 
THE DUTY TQ SERVE NOTTCE OF THE SEIZURE AND IDTENDED FORFEIT- 
W, I.E.,  NOTICE AND AN OPPO-rn TO = HEARD, F7TTHOUT 
WHICH THE STATUTE WOULD BE UN(3XSTITUTm. 

AIL REUWUT PZXKCS OF SUBSECTIQNS (1) AND (5 )  OF THE 
ACT SHOULD BE INTEFU?RETED AND APP- JUST THE PARTS 
CIIEATING THE L a ' s  RTGHT TO FORFEMZTRE BUT ALSO THE PARI'S 
PI7aTECTING THE P r n P E r n  m R S 1  mGI-rrs. 

THE P ~ V I S I O N S  OF RCW 69.50.505 AH3 INTENDED AS MUCH 
TO P-CT INN- W7NERS OF PROPERTY AS TO ENRT;CH THE LEA. 

THE UNWRM CDIlTRQLLED SUBSTANCES ACT I S  PENAL AND 
MUST BE APPLIED AND CONSTl?UED STRICI'LY AGAINST THE LEA AND 
FAVORABLY FOR THE (xwE3?s. 

THE LEA'S RTGH'I!S TO FQRF'EITURE W NOT ARISE W-QF-JWL 
CoMNIN LAFF OR CYI'HER LEGAL CONCEFTS-SUCH RIGHT5 ARISE OVT OF 
AND ARE GOVERNED BY THE ACT, ALL OF & W Y  THE ACT. 

FORFEITURES ARE NOT FAVORED; THEY SHOULD BE: ENFDFCED 
ONLY WHEN Fn:THIN BOTH THE LETI'ER AND SPIRTT OF THE LAW. 

BECAUSE SaMEONE N S T  ClWN THE PIII3PERTY BETWEEN THE TIME3 
THE ILLEGAL A C E  OCCUR AND THE TIME FORFEMZTRF: I S  DECREED XT 
I S  POSSIBLE FOR AN INNOCENT (MNEX TO OBTAIN AN OWNEZSHIP IN- 
TEREST I N  THE PROPEFUY DUIUNG THAT PERIOD AND THEN ENIFST 
THE FORFEl?lXREC, THEREBY PREVENTING THE LEZi'S TITLE FW3M VES- 
TING AND THE RElATI:ONSHTP BACK FROM COMTNG INTO 
PLAY. 

TT$E &&A I S  NOT A CREDITOR, LIENHOLDER, BCNAFTDE PURCHASER 
OR WNER26k' THE PIiOPERTY SEIZED ATD ACQUIREs NO PROPERTY IN'IER- 
EST I;N OR (2KMG3 AGPUNST THE PRCIPEW SETZED UNTIL AFTER AN AD- 
VERSAlXtAL HERFXNG AND A DECRE; SEIZURE M E W  -CES THE 
FOmm mm. 

Apeix -6- (Reply Br. of App.) 


