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I. ASSIGNMENTS OF ERROR 

1. The trial court erred by making the holdings in Paragraph 1 of its 

Order Granting Plaintiffs Motion for Partial Summary Judgment 

("Order on Summary Judgment"). CP 1036-37, ~ l{a)-{I). 

2. The trial court erred by making the holdings in Paragraph 2 of the 

Order on Summary Judgment. CP 1037-38, ~ 2. 

3. The trial court erred by making the holdings in Paragraph 3 of the 

Order on Summary Judgment. CP 1038, ~ 3. 

4. The trial court erred by making the holdings in Paragraph 4 of the 

Order on Summary Judgment. CP 1038, ~4. 

5. The trial court erred by making the holdings in Paragraph 5 of the 

Order on Summary Judgment. CP 1038, ~ 5. 

6. The trial court erred by making the holdings in Paragraph 6 of the 

Order on Summary Judgment. CP 1038, ~ 6. 

7. The trial court erred by making the holdings in Paragraph 7 of the 

Order on Summary Judgment. CP 1038, ~ 7. 

8. The trial court erred by making the holdings in Paragraph 9 of the 

Order on Summary Judgment. CP 1038-39, ~ 9{a)-{c).1 

9. The trial court erred by making the holdings in Paragraph 10 of the 

Order on Summary Judgment. CP 1039, ~ 10. 

10. The trial court erred by making the holdings in Paragraph 11 of the 

Order on Summary Judgment. CPo 1039, ~ 11. 

I The Order on Summary Judgment has no Paragraph 8. 
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11. The trial court erred by entering Finding of Fact/Conclusion of 

Law ("FOF/COL") No.3? CP 1277. 

12. The trial court erred by entering FOF/COL No. 12. 

13. The trial court erred by entering FOF/COL No. 13. 

14. The trial court erred by entering FOF/COL No. 14. 

15. The trial court erred by entering FOF/COL No. 18. 

16. The trial court erred by entering FOF/COL No. 21. 

17. The trial court erred by entering FOF/COL No. 23. 

18. The trial court erred by entering FOF/COL No. 24. 

19. The trial court erred by failing to make any finding on the public 

interest element of a CPA claim regarding the "four other deals" 

listed in the Findings and Conclusions, CP 1281- 1283, ~~ 24- 28. 

II. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

A. Issues Pertaining to Order Granting Summary Judgment (reviewed 
de novo) 

1. Are there issues of law and fact that prevent summary judgment on 

the issue of the alleged deceptive nature of Kaiser's advertisements and 

solicitations? (Assignment of Error No.1). 

2. If Kaiser had no fiduciary duties to the persons from whom he 

purchased parcels of real property, did he have the right to withhold 

deliberately acquired information about market conditions? (Assignment 

of Error No.2) 

2 In its Findings of Fact and Conclusions of Law ("Findings and Conclusions") the trial 
court did not separately identifY findings of fact and distinguish them from conclusions of 
law. CP 1276-1285. Hence in these assignments of error, the trial court's holdings after 
trial are referred to with the acronym "FOF/COL." 
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3. Are there at least genuine issues of material fact concerning 

whether Kaiser had fiduciary duties to the persons from whom he 

purchased parcels of real property for "overage plays"? (Assignment of 

Error No. 2) 

4. Can the question of unconscionability be resolved on summary 

judgment in favor of the party asserting unconscionability? (Assignment 

of Error No.2) 

5. Does RCW 84.64.080 vest the record owner of the property with 

an inalienable right to any tax overage? (Assignment of Error No.3) 

6. Did Kaiser's use of attorneys to facilitate transactions with regard 

to which the person represented by the attorney had no current interest 

violate any fiduciary duty? (Assignment of Error No.4) 

7. Did Kaiser's use of limited powers of attorney to facilitate 

transactions with regard to which the person represented by the limited 

power of attorney had no current interest violate any fiduciary duty? 

(Assignment of Error No.5) 

8. Do solicitations directed toward a handful of people have the 

capacity to deceive a substantial portion of the public? (Assignments of 

Error Nos. 8 and 9) 

9. Are there genuine issues of material fact that bar granting summary 

judgment to the State? (Assignments of Error Nos. 6, 7, 9, and 10). 
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B. Issues Pertaining to Findings of Fact and Conclusions of Law 
(factual issues reviewed for substantial evidence; legal issues 
reviewed de novo; imnlicit aru>lication of CR 60(a) reviewed for 
abuse of discretion) 

10. Did the trial court accurately summarize its prior holding on 

summary judgment, or in the alternative abuse its discretion in under CR 

60(a) by correcting its decision without prior notice to Kaiser? 

(Assignment of Error No. 11) 

11. Did the trial court fail to apply the proper standard of proof for 

allowing parties to written contracts and deeds to repudiate such 

documents, thus leading to a lack of substantial evidence in support of the 

trial court's findings of fact? (Assignments of Error Nos. 13-15). 

12. Did the trial court err as a matter of law in determining that 

Kaiser's partial interest deals were unfair? (Assignments of Error Nos. 12, 

16 and 17). 

13. Did the trial court fail to make findings regarding the public 

interest element of the CPA claims involving the "four other deals," thus 

necessitating remand? (Assignment of Error No. 20) 

III. STATEMENT OF THE CASE 

1. General background on Kaiser and his business activities 

Joseph Kaiser ("Kaiser") is a real estate investor who specializes in 

properties facing foreclosure for failure to pay taxes. CP 821. Beginning 

in the late 1990s, he collaborated with former co-defendant Walter 

Scamehorn ("Scamehorn") to found and operate Fiscal Dynamics, Inc. 

("Fiscal") and Cumulative, LLC ("Cumulative"). CP 837-38, ~~ 41-42. 

Working through these companies, Kaiser, Scamehorn, and a small 
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number of other associates offered several different types of services to 

property owners facing tax foreclosure sales. 

One of the services Kaiser and his associates offered was the 

outright purchase of properties on the verge offoreclosure. CP 823, ~ 9. 

Although properties confronting an imminent tax foreclosure sale all share 

the characteristic that their owners have failed to pay property taxes, the 

properties are otherwise unique. Some contain the residence of their 

owner, others do not. Some appear to have potential value in excess of the 

taxes due, others are "junk" properties that face significant barriers to 

profitable development. CP 822, ~~ 5-6; CP 824, ~ 10. Because of this 

variety in the properties at issue, it is not surprising that some of the 

owners simply want to sell the properties and get them off their hands. 

When such owners were willing to sell for what Kaiser considered a 

reasonable price, he was willing to buy. CP 824, ~ 10, CP 831-32, ~ 27. 

For persons who wanted to remain living in a residence located on 

a property facing tax foreclosure, Kaiser offered a different set of services. 

Although each such transaction tended to have unique attributes, Kaiser's 

"partial interest deals" all involved his paying the taxes due in exchange 

for taking a partial interest (ranging from 25 to 50 percent) in the property. 

CP 832-33, ~ 30. Typically, Kaiser's partial interest deals involved 

placing the property in a trust, for which Kaiser or one of his associated 

entities would serve as trustee. CP 632-33. Because the original owner 

was able to remain living in their home, and was not evicted as would 

have normally occurred if the property had proceeded to the foreclosure 
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sale, Kaiser and his associates sometimes referred to this sort of 

transaction as a "foreclosure rescue." CP 866, Ins. 13-14 (original owners 

not evicted), CP 832, In. 24 ("foreclosure rescue"). 

Kaiser advertised his various services by sending letters and 

postcards to persons shown by county public records to be confronting a 

tax foreclosure sale. CP 122-137. Because Kaiser could not know in 

advance the particular circumstances of each recipient, his solicitation 

letters were quite general. The point of his letters was not to propose any 

particular type of deal, but to convey that Kaiser was knowledgeable about 

foreclosures, competent at helping the owner deal with them, and non

threatening. CP 825, ~ 13. In addition to mailing solicitations, Kaiser 

performed some telephone solicitations, using an automatic dialing device 

to leave voice mail messages with potential customers. RP (12/10/08, 

afternoon), p. 64 In. 21 to p. 67 In. 1. Kaiser also markets various 

educational tools (seminars, newsletters, and web-sites) for paying 

customers interested in learning about foreclosure investment techniques. 

RP (12/10/08, afternoon) p. 3. 

2. The origins of this lawsuit. 

Kaiser estimates that between 1998 and 2008, he and his associates 

engaged in approximately 400 transactions with owners of parcels facing 

tax foreclosure. CP 821. Kaiser is proud of his record of doing deals that 

generated benefits for all parties, as evidenced by a paucity of consumer 

complaints about his activities. CP 821. Cf CP 865-66 (citing only four 
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"non-lawsuit complaints," and listing Kaiser or an affiliated entity as the 

plaintiff in 12 of the 15 lawsuits). 

However, some of Kaiser's actions were controversial, at least for 

county auditors and treasurers. In particular, when Kaiser bought a 

property outright, he sometimes would simply let the property proceed to 

the tax sale, as was his right. CP 824. If the property sold at the tax sale 

for more than the amount of taxes due, Kaiser would claim the excess (the 

"overage"). Id. County officials often resisted paying on Kaiser's claims, 

asserting that RCW 84.64.080 required them to pay the overage to the 

record owner of the property at the time the tax delinquency was declared. 

CP 838, ~ 42. Kaiser believes this resistance of county officials to paying 

his claims for tax overages is what initially attracted the attention of the 

Washington State Attorney General. CP 838, Ins. 13-17. 

The State of Washington filed its first complaint against Kaiser and 

his associates on March 14,2007. CP 41-57. Shortly thereafter, 

Scamehorn, Fiscal, Cumulative, and the other individual defendants apart 

from the Kaisers entered a Consent Decree with the State. CP 593-606. 

The State subsequently filed first and second amended complaints against 

Kaiser and entities that remained under his control, alleging that various 

aspects of the overage transactions and partial interest deals violated the 

Washington State Consumer Protection Act ("CPA"). CP 76-92, CP 98-

113. Kaiser answered and counterclaimed. CP 93-97, 666-82.3 

3 Kaiser's counterclaims were eventually dismissed with prejudice. CP 1108. Kaiser 
does not assign error to this dismissal. 
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3. Additional claims arising during litigation 

One of the items regulated by the Consent Decree was the 

distribution and use of certain restitution funds contributed by Kaiser's 

former colleague Walter Scamehorn. The Consent Decree explicitly 

stated that "[a]ny consumer restitution funds remaining undistributed two 

hundred and seventy days (270) following entry of this Consent Decree 

shall be paid to the Attorney General .... " CP 599, Ins 12-13. 

Because of his work with tax overages, Kaiser had experience 

with local governments claiming moneys by virtue of escheat rules. CP 

813.4 As time passed after May 11, 2007 without any apparent effort by 

the State to contact the purported "victims," Kaiser became concerned that 

the State would keep the money pursuant to the express terms of the 

Consent Decree. CP 836-37. Accordingly, in late 2007 and early 2008, 

he used a new entity he had created, Unclaimed Funds, Inc., to send letters 

to a small number of persons he believed were entitled to a share of the 

restitution funds. CP 812, Ins. 14-15, CP 837.5 The letters offered help in 

claiming "unclaimed funds" in exchange for a contingent percentage fee. 

CP 612, 614, 616. Upon learning of these letters, the State amended its 

Complaint to allege that they constituted separate violations of the CPA. 

CP 107-08. At the same time, the State also amended its Complaint to 

bring in certain new entities through which Kaiser continued to do 

4 The facts in Defendants' Memorandum in Opposition to Motion for Partial Summary 
Judgment were attested to under penalty of perjury by Joseph Kaiser. CP 818. 
S The sources cited do not directly establish the number of such solicitations sent. 
However, Kaiser stated under penalty of perjury that there were exactly eight persons 
who fit the criteria for reimbursement set by the state. CP 812, Ins 14-15, CP 818. 
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business: Unclaimed Funds, Inc., G. Hobus Investments, LLC, Bobo 

Buys Real Estate, LLC, and Pre Flop, LLC. CP 99-100. Later, the trial 

court allowed the State to amend its Complaint a third time to add a claim 

about Kaiser's phone solicitations. CP 1226-27.6 

4. Decisions in the trial court 

During the summer of 2008, Kaiser and the State stipulated that the 

upcoming trial could be bifurcated into a liability phase and a damages 

phase. CP 114-16. The State then filed a Motion and Memorandum of 

Authorities in Support of Partial Summary Judgment ("Motion for 

Summary Judgment") that focused primarily on Kaiser's overage 

transactions. CP 625-65. Kaiser effectively prepared his response to the 

Motion for Summary Judgment on his own, without meaningful assistance 

of counsel. CP 934-43, 1019-28. 

Superior Court Judge Palmer Robinson granted the State's 

summary judgment motion in full on November 26, 2008. CP 1035-40. 

The matter then proceeded to trial before Superior Court Judge Michael 

Trickey on December 8th -11 th, 2008, and January 12th _13th, 2009. Trial 

testimony focused on Kaiser's alleged liability for CPA violations based 

on his partial interest deals, as well as for four "other deals" that did not fit 

within the partial interest framework Judge Trickey entered the Findings 

and Conclusions proposed by the State on February 2, 2009. CP 1276-85. 

6 The trial court found after trial that Kaiser's use ofautomatic dialing devices 
constituted a violation of the CPA. CP 1284, W 34-35. Kaiser does not assign error to 
this conclusion. 
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The State was granted injunctive relief on February 11,2009 (CP 1286-

89), orders establishing penalties and restitution and awarding fees and 

costs were entered on May 6, 2009 (CP 2211-14, 2209-10), and final 

judgment was entered on May 29,2009,2009 (CP 2215-17). This appeal 

followed. 

IV. SUMMARY OF THE ARGUMENT 

Voluntary trades are mutually beneficial. Jack Hirschleifer et a/., 

Price Theory and Applications, p. 203,410 (7th ed., 2005).7 This basic 

economic insight not only explains how making profits and helping one's 

trading partners can go hand in hand; it also underpins the entire law of 

contracts. Critically, the law will enforce voluntary contracts even 

though one of the parties later changes her mind and wishes that she had 

struck a different or more advantageous deal. See, e.g., Nat'/ Bank of 

Wash. v. Equity Investors, 81 Wn.2d 886, 912, 506 P.2d 20 (1973) (noting 

that "[0 ]ne cannot, in the absence of fraud, deceit or coercion be heard to 

repudiate his own signature voluntarily and knowingly fixed to an 

instrument whose contents he was in law bound to understand"). 

The Washington State Consumer Protection Act ("CPA"), under 

which the State has proceeded against Kaiser, does not deny the insight 

that voluntary trade is mutually beneficial, nor does it repeal the law 

expressed in Nat'/ Bank of Wash. Instead, the CPA attempts to penalize 

or prevent trades that are not truly voluntary, without giving parties carte-

7 Copies of the cited pages are attached to this Brief as Appendix A. 
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blanche to get out of contracts they have simply come to dislike. 

Accordingly, when the State brings a CPA claim, it cannot prevail simply 

by arguing that one of the parties to an exchange would have been better 

off not trading, or by asserting that anyone willing to deal with people 

fallen on hard circumstances must be a scam artist. Instead, the State has 

to show for each alleged CPA violation that the perpetrator committed an 

unfair or deceptive act, in trade or commerce, and that the unfair or 

deceptive act affected the public interest. It has to make these showings in 

a manner appropriate to either summary judgment or trial. This is 

precisely what it has not done with regard to Joseph Kaiser. As shown in 

detail below, many of the trial court's determinations that Kaiser violated 

the CPA were based on clear legal errors, overlooked genuine issues of 

material fact, or were unsupported by substantial evidence. 

v. ARGUMENT 

1. The State Must Show Three Essential Elements for Each 
Consumer Protection Act Violation 

The Washington Consumer Protection Act ("CPA") prohibits 

"unfair or deceptive acts or practices in the conduct of any trade or 

practice." RCW 19.86.020. When the State brings an action under the 

CPA it bears the burden of proving three elements for each alleged 

violation. The State must show that: 1) there was an unfair or deceptive 

act or practice; 2) which occurred in trade or commerce; and 3) that this 

act or practice affected the public interest. Robinson v. Avis Rent a Car, 

106 Wn. App. 104, 114 at n. 22, 22 P.3d 818 (2001). 
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Here, the trial court found that Kaiser committed approximately 

66,216 distinct CPA violations, grouped into nine types. CP 2212-2213. 

The trial court's judgment is correct only if the State made a proper 

showing of each of the three required elements for each of these nine types 

ofviolation.8 As is demonstrated in detail below, the State has failed to 

meet its burden for many of the nine types of alleged violation. 

Accordingly, this Court should reverse the trial court, vacate the judgment, 

and remand for further proceedings. 

2. The Standard of Review 

Summary judgment is only proper when there are no genuine 

issues of material fact and the moving party is entitled to judgment as a 

matter oflaw. CR 56(c). This Court performs a de novo review of trial 

court orders granting summary judgment. Indoor BillboardIWashington, 

Inc. v. Integra Telecom of Washington, Inc., 162 Wn.2d 59,170 P.3d 10 

(2007). Accordingly, this Court should affirm the trial court's grant of 

summary judgment only if it determines, based on all of the evidence, that 

there are no genuine issues of material fact and that reasonable persons 

could only conclude in favor of the movant. Vallandigham v. Clover Park 

Sch. Dist. No. 400, 154 Wn.2d 16,26, 109 P.3d 805 (2005). 

8 The existence of each of the three required elements for each of the nine types of 
violation is a necessary condition for the correctness of the judgment. It is not a 
sufficient condition, because individual alleged violations may not fit within their 
purported type. An argument of this second sort is advanced below at p. 39, note 28 
(concerning unclaimed funds solicitations that had nothing to do with the restitution 
funds). 
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Findings of fact and conclusions of law entered after a bench trial 

are subject to a two-stage review. First, the Court must determine whether 

the trial court's findings are supported by "substantial evidence" in the 

record. See, e.g., Pilcher v. Dep't of Rev., 112 Wn. App. 428, 435, 49 P.3d 

947 (2002). Secondly, it must judge whether those findings support the 

conclusions oflaw. Scott v. Trans-Sys., Inc., 148 Wn.2d 701, 707-08, 64 

P.3d 1 (2003). Although this Court must defer to the trial court's 

determinations on the persuasiveness of the evidence, witness credibility, 

and conflicting testimony, it reviews of matters oflaw de novo. Pardee v. 

Jolly, 163 Wn.2d 558,566, 182 P.3d 967 (2008). 

3. As a matter oflaw, Kaiser's overage transactions did not violate 
RCW 84.64.080, and even if they did, this would not constitute a 
per se violation of the CPA 

In its Order on Summary Judgment, the trial court determined that 

Kaiser violated the CPA by "intercepting tax overage funds in violation of 

the protections contained in RCW 84.64.080." CP 1038, ~ 3. By so 

ruling, the trial court committed a two-fold error of law. First, Kaiser's 

claims to overage funds for properties that he owned in fee simple did not 

violate RCW 84.64.080. See Stephenson v. Pleger, 150 Wn. App. 658, 

208 P .3d 583 (2009). Second, even if Kaiser had violated RCW 

84.64.080, such a violation would not be a per se violation of the CPA. 

See Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105 

Wn.2d 778, 787, 719 P.2d 531 (1986). 

RCW 84.64.080 regulates tax foreclosure sales, and provides in 

pertinent part as follows: 
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If the highest amount bid for any such ... lot is in excess of 
the minimum bid due upon the whole property included in 
the certificate of delinquency, the excess shall be refunded 
... to the record owner of the property. The record owner 
of the property is the person who held title on the date of 
issuance of the certificate of delinquency. Assignments of 
interests, deeds, or other documents executed or recorded 
after filing the certificate of delinquency shall not affect the 
payment of excess funds to the record owner. 

RCW 84.64.080 (emphasis added). The trial court implicitly held that the 

italicized language meant that record owners had an inalienable right to 

any excess funds generated by a tax sale. CP 1038, Ins. 3-5. By 

"intercepting" such funds, Kaiser allegedly violated both RCW 84.64.080 

and the CPA. CP 1038, In. 3. 

Unfortunately for the State's position here, Division 2 of the Court 

of Appeals for the State of Washington recently rejected the argument that 

RCW 84.64.080 gives record owners an inalienable right to any overage 

resulting from a tax sale. Stephenson, 150 Wn. App. at 661 (holding that 

"the statute directs to whom the County must pay any overage following a 

foreclosure sale but does not create an ownership interest in the excess 

funds"). After first finding RCW 84.64.080 to be ambiguous "as to 

whether it prevents an assignee from becoming the legal owner of the sale 

proceeds," Division 2 looked to legislative history to conclude that 

the statute was not intended to determine ownership 
interests in the proceeds of a tax judgment foreclosure sale. 
Rather, it was intended to ease the job of the county 
treasurer because the statute had previously been 
'ambiguous as to whether other creditors have rights to 
intervene and receive the refund before it goes to the record 
owner.' ... [T Jhe procedural nature of RCW 84.64.080 has 
no impact on determining the rightful owner of the 
proceeds. 
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Stephenson, 150 Wn. App. at 663 (emphasis added). It follows that Kaiser 

was not acting in violation of RCW 84.64.080 in this case when he 

acquired fee ownership from "record owners" of properties facing tax 

foreclosures, nor did he violate that statute when he applied for overage 

funds for properties he owned at the time of the tax sale. The trial court 

erred when it concluded the contrary. CP 1038, ~ 3. 

Even if this Court should disagree with Division 2's opinion in 

Stephenson, and find that Kaiser's overage transactions violated RCW 

84.64.080, this would not suffice to establish the first element of a CPA 

claim. As the State Supreme Court stated in Hangman Ridge, 105 Wn.2d 

at 787, it is "clear that the Legislature, not this court, is the appropriate 

body to ... declar[ e] a statutory violation to be a per se unfair trade 

practice." Neither RCW 84.64.080 nor any other provision in Chapter 

84.64 RCW declares that violations of that Chapter are per se violations of 

the CPA. Thus, even if Kaiser's actions had infringed the statute, this fact 

by itself would not support liability under the CPA. The State would still 

have to establish the three required elements of a CPA violation. 

4. There are genuine issues of material fact concerning whether 
Kaiser's overage transactions were deceptive, unfair, or 
unconscionable under the Consumer Protection Act 

For the reasons indicated immediately above, the trial court erred 

as a matter of law when it determined that Kaiser's overage plays violated 

the CPA by virtue of allegedly violating RCW 84.64.080. However, the 

trial court also determined on summary judgment that the overage plays 

were unfair, deceptive, or unconscionable without regard to RCW 
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84.64.080. CP 1037, ~ 2.9 This holding, too, is in error, because there are 

genuine issues of material fact with regard to the first element of a CPA 

claim that prevent summary judgment. As is shown in more detail below, 

whether Kaiser's overage plays were deceptive, unfair, or unconscionable 

depends primarily on whether or not Kaiser had a fiduciary relationship 

with the persons from whom he purchased properties, at the time of the 

purchase. The existence of a fiduciary relationship is a fact question, and 

here the evidence precludes holding against Kaiser on summary judgment. 

a) Absent a fiduciary relationship, Kaiser's actions in the 
overage plays were not deceptive 

The gravamen of the State's claims about the supposedly deceptive 

nature of the overage plays, per se (as opposed to the solicitations for 

them, which are treated separately below), is that Kaiser failed to disclose 

material facts. 10 Allegedly, Kaiser "never tells owners about the overage 

or how much it could be." CP 648. The first part of this claim-that 

Kaiser never tells owners about the overage-is patently false, as is 

directly shown by the State's own exhibits of written contract documents, 

signed by the alleged "victims," explicitly discussing overages. CP 502, 

513-14,519,528-31. The State's argument about Kaiser's purported 

9 Paragraph 2 of the Order on Summary Judgment asserts that the overage plays were 
"unfair and unconscionable." The Summary Judgment Order's introductory paragraph, 
however, states that the enumerated acts and practices that follow were "unfair or 
deceptive." In addition, the trial Court's Order Imposing Penalties and Restitution refers 
to "unfair and deceptive overage transactions." CP 2212, 1 1. For the sake of 
completeness, the analysis that follows separately analyzes the potential "deception," 
"unfairness," and "unconscionability" ofthe overage plays. 
10 Because the trial court found that Kaiser's advertisements and solicitations constituted 
separate violations of the CPA, the advertisements and solicitations are treated separately 
below in Section 6. 
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deception thus reduces to the claim that he never told the owners about 

"how much [the overage] could be."ll 

This more modest claim calls for two responses. First, it is not a 

claim about concealment of an "existing fact." See, e.g., Stienike v. Russi, 

154 Wn. App. 544, 563, 190 P.3d 60 (2008) (listing "representation of 

existing fact" as the first element of fraud) (emphasis added). At the time 

Kaiser and his customer reached their agreement for the sale of the 

property in question, the overage was merely a future prospect, not a fact. 

Kaiser had no concrete knowledge of what the overage would actually be, 

and therefore had nothing definite to conceal. The State's position 

effectively amounts to asserting that Kaiser was obligated to speculate 

about an unknoWn future value, a position for which Kaiser has been 

unable to find any case law support. 

Second, even if the State's argument were construed to concern 

facts about existing market conditions (e.g., that tax foreclosure sales in 

general were very "hot", and that therefore most properties could be 

expected to generate substantial overages), Kaiser had no duty to disclose 

such facts unless he had a fiduciary relationship with the persons with 

whom he was dealing. It has long been the law in the United States that a 

11 For example, the State alleged on summary judgment that there was "deception" 
involved in the Sagmoen transaction, but produced no evidence of any such deception 
apart from the difference between the price at which Kaiser purchased the property and 
the price at which it later sold at the tax auction. CP 647, CP 492-502. In effect, the 
alleged deception reduces to Kaiser not having disclosed possible knowledge offacts 
suggesting that the Sagmoens valued the property incorrectly. Compare Kaiser's account 
of this transaction in his declaration at CP 842-44. 
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purchaser of real or personal property in an arms-length transaction need 

not reveal private information about market conditions that could affect 

the value of the property being sold. The principle traces back at least to 

Chief Justice John Marshall's opinion in Laidlaw v. Organ, 15 U.S. 178, 

194, 4 L.Ed. 214, 2 Wheat. 178 (1817). That case centered on whether a 

merchant who had private knowledge that the War of 1812 had ended was 

under a duty to disclose that information to another merchant from whom 

he bought a large quantity of tobacco. As Chief Justice Marshall put it: 

The question of this case is, whether the intelligence of 
extrinsic circumstances, which might influence the price of 
the commodity, and which was exclusively within the 
knowledge of the vendee, ought to have been 
communicated by him to the vendor? The court is of the 
opinion that he was not bound to communicate it. 

By now, this passage from Laidlaw is recognized as articulating "about as 

fundamental a principle of commercial law as there is." Williams 

Electronics Games, Inc. v. Garrity, 366 F.3d 569,580 (7th Cir. 2004) 

(Posner, J.) (explaining that "[p]eople would have little incentive to hunt 

for bargains if they had to disclose to the seller the true value of the 

seller's property"). 

The application of Laidlaw to Kaiser's overage transactions is 

direct and immediate: however much the State may believe Kaiser's 

withholding of information to have been distasteful, it was not a legally 

actionable "deception," provided only that the overage deals were done at 

arm's length. See Liebergesell v. Evans, 93 Wn.2d 881,889,613 P.2d 

1170 (1980) (noting that "[g]enerally, participants in a business 
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transaction deal at arm's length; it has been said that an individual has no 

particular duty to disclose facts ... [when] he contracts at arm's 

length"). 12 Here, Kaiser clearly had invested substantial effort in 

obtaining expertise at identifying properties which may be undervalued, 

and application of his expertise helped move properties to their most 

highly valued uses. The law typically does not punish use of such 

information, and in fact, rewards it. See Anthony T. Kronman, "Mistake, 

Disclosure, Information, and the Law of Contracts," 7 Journal of Legal 

Studies 1 (offering theory as to why the law generally protects deliberately 

acquired information about market conditions from forced disclosure) (a 

copy of this article is attached to this Brief as Appendix B). 

b) There are genuine issues of material fact concerning 
whether Kaiser had a fiduciary relationship with his 
overage transaction counterparts 

A fiduciary is "a person having a duty, created by his undertaking, 

to act primarily for the benefit of another in matters connected with his 

12 The Kaisers are aware that a recent Washington Supreme Court case can be read as 
suggesting an absolute duty to disclose all material information in a contractual setting, 
regardless of whether there is a fiduciary relationship between the parties. In Indoor 
Billboard, 162 Wn.2d at 75, the State Supreme Court noted that "knowing failure to 
reveal something of material importance is deceptive within the CPA." Read literally, 
this statement appears to contradict Laidlaw. Since contract law is primarily within the 
competence of each state, the Washington Supreme Court has the power to overturn 
Laidlaw for contracts subject to Washington law. If it had done so, this Court would be 
obliged to follow. However, the statement in Indoor Billboard is clearly dicta, since that 
case involved an affirmative misrepresentation, as opposed to a failure to disclose. Id at 
73 Moreover, tracing the origins of this dicta through the relevant cases, and in particular 
Robinson, 106 Wn. App. at 116, and Hiner v. BridgestonelFirestone, Inc., 91 Wn. App. 
722, 730, 959 P.2d 1158 (1998), shows that Washington courts have not changed the law 
to require the disclosure of deliberately acquired information about market conditions 
regardless of whether or not there is a fiduciary relationship involved. 
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undertaking." Van Noy v. State Farm Mutual Automobile Ins. Co., 142 

Wn.2d 784, 797, 16 P.3d 574 (2001) (Talmadge, J., concurring). The 

existence of a fiduciary relationship between contracting parties creates a 

duty to disclose all material facts. See, e.g., United States v. Dial, 757 

F.2d 163, 168 (7th Cir. 1984). If Kaiser had been the fiduciary of the 

persons from whom he bought the properties that he used for overage 

plays, then he would have had a duty to disclose material facts, possibly 

including facts about general market conditions.13 

In some circumstances, fiduciary duties arise as a matter of law. 

Liebergesell, 93 Wn.2d at 890. Kaiser expects the State to argue that 

Kaiser's procurement of limited powers of attorney, executed by his 

contracting counterparts in order to ease Kaiser's application for overage 

funds, made him a fiduciary as to each entire overage transaction. 14 

However, the powers of attorney were not in existence at the time Kaiser 

negotiated the transactions. Instead, they emerged as one of the 

components of the deal. See, e.g., CP 502, CP 496. It makes no sense to 

conclude that simply because Kaiser was negotiating for a limited power 

of attorney that did not yet exist, he had fiduciary duties before the 

negotiations were consummated. Moreover, the powers of attorney that 

13 But not including non-facts about merely possible future overage payments. See 
supra, p. 17. 
14 Because the trial court found that Kaiser's use of these powers of attorney constituted 
separate CPA violations, any such argument might suggest a double-counting of the 

relevant violations. Compare CP 1038,,2 and, 5, and CP 2212,'1 and, 6. In any 
event, the separate alleged violations created by Kaiser's use of the powers ofattorney 
are discussed below in Section 7. 
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Kaiser secured as part of the overage deals were strictly limited. They only 

authorized Kaiser (or Fiscal Dynamics) to perform transactions-in 

particular, claiming the tax overage, if any-relating to the property that 

Kaiser had purchased in fee simple. CP 496. It would be error to 

conclude that these limited powers of attorney made Kaiser a fiduciary of 

his contractual counterparts with regard to the transaction as a whole. 

Even though Kaiser was not a fiduciary as a matter oflaw, he 

might conceivably have been one as a matter of fact. Liebergesell, 93 

Wn.2d at 891. However, "a contractual relationship does not generally 

create a fiduciary relationship." 37 Am.Jur.2d Fraud and Deceit § 34. In 

this case, Kaiser was not related to his contractual counterparts, cf 

McCutcheon v. Brownfield, 2 Wn. App. 348, 357,467 P.2d 868 (1970); 

he was not friends with them, cf Gray v. Reeves, 69 Wash. 374, 125 P. 

162 (1912); nor did Kaiser share with them membership in any "secret 

fraternal order," cf Salter v. Heiser, 36 Wn.2d 536,542,219 P.2d 574 

(1950). More importantly, Kaiser explicitly announced to his counterparts 

that he was "participating in this transaction 'for profit' and would not 

enter into this transaction unless there existed the likelihood of earning a 

substantial profit." CP 502. See also CP 516-17 and 830-31, ,-r 24. 

It follows that the persons with whom Kaiser dealt in the overage 

transactions simply had no reason to believe that he was acting "not in his 

own behalf, but [rather] in the interests of the other party." Goodyear Tire 

& Rubber Co. v. Whiteman Tire, Inc., 86 Wn. App. 732, 742, 935 P.2d 

628 (1997). See also McGowan v. Pillsbury Co., 723 F.Supp. 530, 536 

-21-



(W.D. Wash. 1989) (holding that assertion that defendant "has superior 

knowledge and offered to provide expert assistance" was not enough to 

create a fiduciary duty). At the very least, the evidence before the trial 

court, and in particular CP 502, 516-17, and 830-31, creates a genuine 

issue of material fact that bars granting summary judgment to the State on 

the grounds that the overage transactions were deceptive. 

c) There are also genuine issues of fact that prevent summary 
judgment on the grounds that Kaiser's overage transactions 
were "unfair" or "unconscionable" 

The trial court also found that the overage transactions were 

"unfair and unconscionable." CP 1037, ~ 2. In determining whether an 

act or practice is unfair, Washington courts look to see 

(1) whether the practice, without necessarily having been 
previously considered unlawful, offends public policy as it 
has been established by statutes, the common law, or 
otherwise-whether, in other words, it is within at least the 
penumbra of some common-law, statutory, or other 
established concept of unfairness; (2) whether it is 
immoral, unethical, oppressive, or unscrupulous; (3) 
whether it causes substantial injury to consumers (or 
competitors or other businessmen). 

Magney v. Lincoln Mutual Savings Bank, 34 Wn. App. 45, 57, 659 P.2d 

537 (1983) (quoting FTC v. Sperry & Hutchinson Co., 405 U.S. 233,244, 

n. 5, 92 S.Ct. 898,905, n. 5, 31 L.Ed.2d 170 (1972». 

Here, the arguments given immediately above concerning the 

purported "deceptiveness" of the overage transactions go a long way 

toward resolving the issue of "unfairness." In the absence of a fiduciary 

relationship (about which there is at least a genuine issue of fact), there is 

nothing "unlawful," "offensive to public policy," or "immoral, unethical, 
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oppressive, or unscrupulous" about not disclosing deliberately acquired 

information concerning market conditions or property values. On the 

contrary, bargain hunting, even searching for "real steal deals," serves the 

purpose of fostering the movement of resources to their most highly 

valued uses. A successful bargain hunter deserves his or her reward. See, 

e.g., Dial, 757 F.2d at 168. Nor did Kaiser's overage deals cause 

"substantial injury" to his contractual counterparts. 15 His counterparts 

concluded that an amount certain, in hand, was preferable to the chance of 

a larger payoff at some point in the future. CP 502, 513. There is no 

dispute that Kaiser always paid the amounts he promised, and the fact that 

some of the people with whom he traded later changed their minds is no 

evidence that they were actually harmed. 

As for unconscionability, the State mischaracterized the law when 

it cited to Nelson v. McGoldrick, 127 Wn.2d 124, 131,896 P.2d 1258 

(1995) for the proposition that "[t]he Court may decide unconscionability 

at summary judgment." CP 649, Ins. 11-13. Although it is true that Nelson 

lifted the flat prohibition on resolving unconscionability at summary 

judgment that had been imposed by Schroeder v. Fageol Motors, Inc., 86 

Wn.2d 256, 262, 544 P.2d 20 (1975) (holding that in the VCC context "a 

court is not authorized to dispose of this [unconscionability] issue under 

15 The State's insinuation that some or all of Kaiser's overage deals were with 
"vulnerable adults" is without evidentiary foundation. See CP 648, n. 13, citing to 
Endicott v. Saul, 142 Wn. App. 899, 176 P.3d 560 (2008) (a case involving an eighty year 
old woman defined as a "vulnerable adult" under RCW 74.34.020). 
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the rules governing summary judgment"), it did so in a way that is clearly 

unhelpful to the State in this case. 

What the Nelson court actually said was this: 

We conclude that summary judgment may, under some 
circumstances, be appropriately granted to a plaintiff even 
in the face of a claim that a contract is unconscionable. 
We need not decide, however the question of whether 
summary judgment could properly be granted to a 
defendant where the record at the summary judgment 
proceeding, unlike in Schroeder, is fully developed on the 
defense of unconscionability. 

Nelson, 127 Wn.2d at 133 (emphasis added). In Nelson, the plaintiff was 

seeking to enforce a contract, and was doing so against an alleged defense 

of unconscionability. By holding as it did, the Nelson court endorsed the 

proposition that the party asserting unconscionability may properly lose at 

summary judgment "absent a [sufficient] threshold showing of 

unconscionability." Id. (citing to Jeffery v. Weintraub, 32 Wn. App. 536, 

542-43,648 P.2d 914 (1982). In contrast, Nelson does not stand for the 

proposition that a party asserting unconscionability could properly win at 

summary judgment, which is the proposition that the State needs. Instead, 

the Nelson court plainly said that it "need not decide" that issue, which 

leaves the Schroeder prohibition in effect to bar winning a judgment of 

unconscionability on a CR 56 motion. Nelson, 127 Wn.2d at 133. 

Consistent with this interpretation of Nelson, counsel for the 

Kaisers has been unable to find any published case applying Washington 

law in which the party asserting unconscionability has won on that issue at 
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summary judgment. 16 See, e.g., MA. Mortenson Co. v. Timberline 

Software Corp., 140 Wn.2d 568,586,998 P.2d 305 (2000) (citing Nelson 

for the proposition that "if there is no threshold showing of 

unconscionability, the issue may be determined on summary judgment," 

and going on to uphold grant of summary judgment to the party denying 

unconscionability). Accordingly, the trial court erred as a matter oflaw in 

so far as its grant of summary judgment regarding Kaiser's overage 

transactions depended on their alleged unconscionability. 

Even if the trial court could have properly addressed the 

unconscionability issue on summary judgment, the facts in evidence and 

the reasonable inferences derived from those facts do not support 

summary judgment for the State. This is true regardless of whether the 

Order on Summary Judgment is construed to have found the overage 

transactions substantively or procedurally unconscionable, or both. See CP 

1037-38 (asserting the overage transactions were unconscionable, but not 

specifying of which sort). Compare Adler, 153 Wn.2d at 344-47 

(distinguishing between the two types of unconscionability, and discussing 

whether they must both be found together). 

16 Adlerv. Fred Lind Manor, 153 Wn.2d 331,103 P.3d 773 (2005), Mendezv. Palm 
Harbor Homes, Inc., III Wn. App. 446, 45 P.3d 594 (2002), and Luna v. Household 
Finance Corp. III, 236 F.Supp.2d 1166 (W.D. Wa. 2002) provide no support to the 
State's position on this point. All of these cases involved rulings on motions to compel 
arbitration. Because unconscionability is a defense to the enforcement of an arbitration 
agreement, it is an issue that must be summarily determined by the court if raised by a 
motion to compel. See RCW 7.04A.070 (/j. There is no similar statutory requirement that 
the unconscionability of a contract for something other than arbitration be summarily 
determined. 
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Arguably, the trial court focused on purported substantive 

unconscionability, as the Order on Summary Judgment asserts that 

"overage money, but for Defendants' transaction, would have gone 

directly to the owner without any deductions, and Defendants have 

provided nothing of value to the owner in exchange." CP 1037-38. 

Conceptually, at least, this assertion fits within the framework of 

substantive unconscionability, which looks to whether "a clause or term in 

the contract is ... one-sided or overly harsh." Adler, 153 Wn.2d at 344. 

Factually, however, there is no evidence to support the accusation. 

Kaiser purchased the overage properties for good and valuable 

consideration. See, e.g., CP 497 (Box 3(e)), 513, and 806. Once he 

owned the properties, Kaiser had the right-like any other property owner 

in arrears on taxes-to choose whether to pay the taxes or let the property 

go to foreclosure auction. The prior owner, having sold the property, had 

no interest whatsoever in Kaiser's choice. CP 824, ~ 10. Put another way, 

part of what the sellers gave up when they sold the properties at issue was 

any interest in the prospect of an uncertain future overage. The State 

clearly believes that the sellers acted irrationally in trading those uncertain 

prospects for mutually agreed, certain cash payments, but that belief is not 

evidence-it's just a manifestation of the State's patemalism.17 

17 The State's paternalistic attitude toward citizens facing foreclosure is not based on any 
law that this Court is obliged to follow in this case. In particular, RCW 19.86.920, which 
can be read as requiring courts to "liberally construe [] ... [the CPA] to protect the 
public," does not necessitate that courts endorse measures that actually harm the public 
by restricting the options available to persons facing foreclosure. See State Farm Fire 
and Casualty Co. v. Huynh, 92 Wn. App. 454, 458, 962 P.2d 854 (1998). Compare RCW 
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Moreover, the evidence in the record suggests that Kaiser's bidding at the 

tax sales had the effect of increasing the overage amounts, so that it is not 

true that the former owners would have reaped the same amount at an 

auction as did Kaiser. CP 810. Accordingly, the evidence at the very 

least creates genuine issues of fact about whether the overage deals were 

substantively unconscionable. 

The evidence also creates genuine issues of fact about any claimed 

procedural unconscionability affecting the overage transactions. 

Procedural unconscionability is concerned with "the lack of a meaningful 

choice, considering all the circumstances surrounding the transaction." 

Adler, 153 Wn.2d at 345. To the extent this "lack of meaningful choice" 

is analogous to duress, it is critical to note that the State does not even 

allege that Kaiser coerced people into selling him their properties. 

Instead, the State's position seems to be that Kaiser somehow improperly 

took advantage of coercion caused by circumstances beyond his control. 18 

CP 649. But all that Kaiser did was to offer persons confronting 

61.34.060, which entered into effect after this action commenced, which does require 
courts to enforce measures that restrict the options of persons facing foreclosure. 
18 The case on which the State relies to support the proposition that general financial 
pressure on one of the parties to a contract can suffice to make that contract procedurally 
unconscionable, Nagrampav. MailCoups, Inc., 469 F.3d 1257 (9th Cir. 2006), was 
applying California state law, not federal law. Nagrampa, 469 F.3d at 1280. RCW 
19.86.920 does not require Washington courts to be guided by California law when 
interpreting the CPA. Whether or not Nagrampa supports the asserted proposition as a 
matter of California law is not entirely clear, but in any event, Washington courts 
applying Washington law appear to reject this proposition. See, e.g., Adler, 153 Wn.2d 
at 347-48 (analyzing lack of "true equality of bargaining power"-one channel through 
which the financial constraints on a party could make themselves felt-as one factor in 
determining whether or not a contract is adhesive, but holding that "the fact that an 
agreement is an adhesion contract does not necessarily render it procedurally 
unconscionable"). 
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foreclosure new, additional options, options that he had no power to force 

them to take. If people took up Kaiser's offer, it was because they 

believed it to be their best option. 19 The State has produced no evidence 

showing that the sellers lacked the capacity to make a rational choice of 

this sort, and-as discussed above and below in Section 6-there are at 

least genuine issues of fact concerning whether Kaiser practiced any 

deceit. It follows that there are genuine issues of fact that bar summary 

judgment on the grounds of any alleged procedural unconscionability. 

In sum, then, the trial court erred in granting summary judgment 

on the issue of the alleged "unfair and unconscionable," or deceptive, 

overage transactions. Kaiser's failures to disclose possible overage 

outcomes were not deceptive unless he had fiduciary duties to his 

contractual counterparts, and there are genuine issues of material fact on 

that score. Similarly, there are genuine issues of material fact about the 

unfairness or unconscionability of the transactions, and in any event, 

unconscionability cannot properly be affirmatively established on 

summary judgment. Accordingly, the trial court erred in concluding on 

summary judgment that the overage transactions violated the CPA. 

19 The State's claim that Kaiser's "victims" "Iack[ed] choice given the impending loss of 
their property" is logically unsustainable, since on the very same page where the State 
makes this claim it goes on to assert that the sellers would have been better off to let their 
properties go to auction than to deal with Kaiser. CP 650. Again, the State's position 
reduces to naked paternalism: it doesn't like the choices made by the people with whom 
Kaiser dealt, but it has no evidence or valid argument that shows those choices were 
coerced by Kaiser, and its arguments that the choices were produced by deception are at 
least subject to genuine issues of material fact. 

-28-



5. The trial court erred both in the manner and substance of its 
holding that Kaiser's partial interest transactions do not result in 
homeowners keeping their homes 

In its Findings and Conclusions, the trial court asserted that "[t]he 

Court has already found that Kaiser's transactions do not result in 

homeowners keeping their home." CP 1277,13 (emphasis added). It 

then went on to explain this purported previous finding as follows: 

In the [Order on Summary Judgment], the Court found that 
Mr. Kaiser violated the Consumer Protection Act, RCW 
19.86.020, by soliciting homeowners with false promises to 
help them keep or save their home when partial interest 
deals do not actually result in the homeowner keeping or 
saving their home. 

CP 1277,13. However, the Order on Summary Judgment does not 

directly state that Kaiser's partial interest deals failed to result in 

homeowners keeping or saving their homes. CP 1036, 1 1. 

Kaiser understands that the trial court had the discretion to correct 

errors in judgments "arising from oversight or omission ... at any time." 

CR 60(a). Kaiser also acknowledges that the trial court's re-statement of 

its holding on summary judgment may "embod[y] the trial court's 

[original] intention." Presidential Estates Apartment Assoc. v. Barrett, 

129 Wn.2d 320, 326, 917 P.2d 100 (1996) (holding that this relation to the 

trial court's original intent, as expressed in the record, is the key to 

determining whether a mistake is a "clerical" error that can properly be 

corrected under CR 60(a)). However, even the State, which prepared both 

the Order on Summary Judgment and the Findings and Conclusions, did 

not initially understand the Order on Summary Judgment to hold that 

Kaiser's partial interest transactions do not result in homeowners keeping 
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their home?O In these circumstances, the trial court should have given 

notice and invited comment prior to revising the Order on Summary 

Judgment. It abused its discretion by failing to do so. 

Even if the trial court did not abuse its discretion in retroactively 

adding a holding to the Order on Summary Judgment, it erred by 

concluding that Kaiser's partial interest transactions "do not actually result 

in the homeowner keeping or saving their home" (CP 1277, ~ 3), because 

the State concedes that "[i]t is true that Kaiser has allowed most people to 

remain in their home[s]." CP 866, Ins 13-14. This concession is fatal to 

the trial court's (implied) grant of summary judgment on the issue of 

whether people can "keep" or "save" their homes by doing partial interest 

deals with Kaiser. Clearly, there is strong factual evidence that such 

people have kept or saved their homes, because the State concedes they 

remain living in them.21 Although the State tries to mitigate the effect of 

its concession by arguing that Kaiser's actions simply reflect his intent to 

let the passage of time ratify what would otherwise be unenforceable 

20 In its trial brief, the State did not claim that the court had already determined that 
Kaiser's partial interest deals did not result in the homeowners keeping their homes, but 
instead focused on the court's determination that Kaiser's solicitations were misleading 
CP 1045-46. Also, the State's first proposed Findings of Fact and Conclusions of Law 
submitted before trial included a third paragraph that did not make the same assertion as 
the third paragraph in the final version. Compare CP 1095, ~ 3 and CP 1277, ~ 3. 
Finally, the State initially described the Order on Summary Judgment as "declar[ing] that 
23 of Defendants , practices violate the Consumer Protection Act." CP 1042, In. 4. The 
actual Findings of Fact and Conclusions of Law increase this number to 24. CP 1276, In. 
22. This increase may well trace to the assertion that the court had also determined that 
the partial interest transactions did not result in homeowners keeping their homes. 
21 A "home" is commonly understood as a place of abode, and has no intrinsic 
connection to ownership (so for example, a "homeless" person is a person who lacks a 
place to reside, not someone who does not own a home). 
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deals, that intent is very much disputed. CP 866, Ins. 13-19 (the State's 

argument about Kaiser's intent); CP 832, ~ 30 to 835, ~ 35 (Kaiser's 

discussion of his intent). This dispute poses a genuine issue of material 

fact which should have prevented summary judgment. 

6. There are at least genuine issues of material fact as to whether 
Kaiser's advertisements and solicitations were deceptive under 
the Consumer Protection Act 

The trial court also determined on summary judgment that twelve 

different types of solicitation used by Kaiser were deceptive and violated 

the CPA. CP 1036-37, ~ l(a)-(l). Whether a given action constitutes a 

violation of the CPA is typically a question of law. See, e.g., Leingang v. 

Pierce County Medical Bureau, 131 Wn.2d 133, 150,930 P.2d 288 

(1997). However, the evaluation of the deceptiveness of solicitations or 

advertisements necessarily involves comparing and contrasting the claims 

made with services or goods actually provided. See, e.g., Fisher v. World 

Wide Trophy Outfitters, Ltd., 15 Wn. App. 742, 745-46, 551 P.2d 1398 

(1976) (viewing advertisements for game hunting expeditions "in light of 

what happened during the hunt"); and United States v. Ninety-Five 

Barrels (More or Less) Alleged Apple Cider Vinegar, 265 U.S. 438, 44 

S.Ct. 529, 68 L.Ed. 1094 (1924) (comparing barrel labels with barrel 

contents). Since there are material fact questions about the meaning of 

Kaiser's statements and the nature of his actions, summary judgment was 

inappropriate. See, e.g., State v. Burlison, 38 Wn. App. 487, 491, 685 
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P.2d 1115 (Div. 2, 1984) (overturning summary judgment on claim of 

deceptive advertising concerning laundry detergent).22 

In determining that Kaiser's ads were deceptive, both the State and 

the trial court focused on his claims to be able to "help" property owners 

solve real estate problems or stop foreclosures. CP 645-46 (State's Motion 

and Memorandum, counting 16 uses of the term "help" and 32 cases of 

similar terms or phrases); CP 1036-37 (Order on Summary Judgment, 

using variants of the term "help" or "assist" in nine of the twelve holdings 

regarding solicitations). Effectively, the trial court concluded that the 

claims to provide help were deceptive because (1) they implied that Kaiser 

worked for free, when in fact he did not; and (2) Kaiser in fact provided 

nothing of value to his customers. Both conclusions involve the resolution 

of questions of material fact that is improper at summary judgment. 

First of all, there is nothing about the advertisements that would 

lead a member of the general public-no matter how "ignorant," 

"unthinking," or "credulous"-to conclude that Kaiser was offering to 

work for free, or exclusively for the benefit of the customers. Cf Charles 

o/the Ritz, et al. v. FTC, 143 F.2d 676,679 (2nd Cir. 1944). Kaiser does 

not say that he is working for free, nor does he claim to be associated with 

any non-profit entity or charity. He does offer to "help," but this is such a 

standard claim in the for-profit service professions (attorneys will "help" 

22 See also Com. by Corbett v. People's Benefit Services, Inc., 923 A.2d 1230, 1243 (pa. 
2007) (concluding that "the question of whether [defendants'] advertisements and 
solicitations have a tendency to confuse or mislead recipients ... depends on matters of 
material fact that remain in dispute"). 
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secure justice, personal trainers will "help" procure weight loss, etc., etc.) 

that hardly anyone would conclude from the use of this term alone that 

Kaiser was offering to work for free. Kaiser's use of the term "help" does 

not have a capacity to deceive about the for-profit nature of Kaiser's 

activities, and summary judgment was improper on this score. 

Second, although the State asserts that Kaiser provided nothing of 

value to his customers, the evidence easily establishes genuine issue of 

fact about this contention as well. As discussed above, Kaiser's overage 

transactions involved paying his counterparts consideration that they 

considered to be at least adequate. Supra, p. 26; CP 497, 529. Also, 

Kaiser's partial interest transactions allowed his customers to stay on as 

residents in homes that they otherwise would have lost to foreclosure. CP 

385, 866 Ins. 13-14. As a consequence, reasonable finders of fact could 

determine that Kaiser's use of the term "help" was not deceptive, because 

there is ample evidence that he actually did provide benefits to the people 

with whom he dealt. 

The State also alleged, and the Court found on summary judgment, 

that several other solicitations sent by Kaiser violated the CPA for reasons 

other than their use of the terms "help" and "assist." For example, the trial 

Court found that the first and second "Wonder Woman" solicitations 

"falsely claim[] Tina Worthey is like a superhero." CP 1037, Ins. 4-8. 

Assuming for the sake of argument that the solicitations at issue make this 

claim and that it is false, the relevant question is whether the claim had the 
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capacity to deceive a substantial portion of the pUblic?3 Hangman Ridge, 

105 Wn.2d at 785. At the very least, reasonable fact finders could 

disagree about this issue, rendering summary judgment inappropriate. 

There is also both a factual issue as to whether the "Hike an Extra 

Mile Solicitation" falsely stated the extent of Kyle Yarborough's 

experience, cf CP 1037, Ins. 14-16 and CP 828-29, and a legal question as 

to whether any such exaggeration could be materially deceptive. See 

Holiday Resort Community Ass 'n. v. Echo Lakes Assocs., LLC, 134 Wn. 

App. 210, 226, 135 P.3d 499(2006) (noting that "[i]mplicit in the 

definition of 'deceptive' under the CPA is the understanding that the 

practice misleads or misrepresents something of material importance"). 

Finally, the trial court also erred in concluding that the two '~False 

Names solicitations" violated the CPA. CP 1037, Ins 17-20. The reason 

offered by the State to support this conclusion is that "[i]t is also a 

deceptive practice to use a fictitious name." CP 644. A moment's 

reflection suffices to show that this can't possibly be a correct statement of 

the law, even if one were to add the restrictive clause "in business or 

trade" (e.g., "it is a deceptive practice to use a fictitious name in business 

or trade"): the fact that the Attorney General isn't going after Aunt 

Jemima, Betty Crocker, McDonald's, or Wendy's conclusively refutes it. 

23 Compare the "Wonder Woman solicitations" with the advertisements for 
"Superlawyers" taken from various issues of Washington Laws and Politics, attached to 
this Brief as Appendix C. Ordinary humans will not think these ads suggest that the 
lawyers involved work for free, nor will they believe they are really endowed with 
superhuman powers. 
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Moreover, the case law the State cited in support of its proposition 

actually does no such thing. CP 644, Ins. 6-9. Floorsheim v. FTC, 411 

F.2d 874,876-77 (9th Cir. 1969) involved fictitious titles of documents 

(e.g. "Claimant's Information Questionnaire") that were themselves found 

to improperly simulate government forms; State v. Kay, 115 N.H. 696, 

350 A.2d 336 (N.H. 1975) involved a false signature on a "vacation 

certificate" exchanged for money; and Com. By Packel v. Tolleson, 14 

Pa.Cmwlth. 72, 321 A.2d 664 (1974) concerned "utilization by the 

[defendants] of ... many ... corporations, organizations and fictitious 

[business] names without full disclosure to their prospective customers," 

in a context where it had been "specifically found that [defendant] has 

changed his many organizations and operations in [the state] to avoid 

court orders and evade the law." Id. at 694,688. 

None of these cases support the proposition that the State needs: 

that use of a fictitious person's name in an advertisement is necessarily 

deceptive. Indeed, the law on this issue is clearly to the contrary. The 

common law allowed a person to transact business under any name 

provided that there was no fraudulent design or intent to injure. 57 

Am.Jur.2dName § 64. Courts in Ohio, interpreting a statute similar to 

Washington's CPA, have held that "an entity's use ofa fictitious name 

may be deemed a deceptive and unfair practice only when used by the 

entity in connection with some effort to avoid its responsibilities to 

consumers." Charvat v. Farmers Insurance Columbus, Inc., 178 Ohio 

App.3d 118, 138,897 N.E.2d 167 (2008). The most closely related 
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Washington law appears to be Chapter 19.80 RCW, the trade name 

registration act. The legislature has nowhere declared that failure to 

comply with the registration requirements of this act constitutes a per se 

violation of the CPA. Because the State has identified nothing deceptive 

about the "False Names" solicitations, the trial court erred as a matter of 

law in concluding that the mailing of these postcards violated the CPA.24 

7. Kaiser's use of limited powers of attorney in connection with the 
overage transactions did not violate the CPA 

Kaiser's overage transactions involved the outright purchase of 

properties which he then allowed to proceed to tax foreclosure auction, as 

was his right. Because many county clerks insisted on an incorrect 

interpretation ofRCW 84.64.080, they often refused to pay Kaiser the 

overage money due after the sale. CP 844, ~ 57; see also Stephenson, 150 

Wn. App. at 663 (holding that "RCW 84.64.080 has no impact on 

determining the rightful owner of the proceeds"). In order to avoid this 

problem, Kaiser began to obtain limited powers of attorney from the 

sellers of the property. See, e.g., CP 496. These limited powers of 

attorney were restricted to giving Kaiser powers related to the properties 

sold. Id. 

The critical fact about these powers of attorney is that former 

owners, by virtue of their transfers of title, had no interest in the subject of 

the powers granted. They no longer owned the property, and afortiori, 

24 These postcards clearly do not make actionable "promises to buy" property. CP l36-
37. 
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they no longer had a claim to any overage that might possibly accrue at a 

possible future tax sale Gust as they would have had no interest in the 

property itself, if Kaiser had decided to pay the taxes and keep the 

property). Because the former owners no longer had any interest in the 

properties, or in the overages, Kaiser did not breach any duty to them by 

his use of the powers of attorney to attempt to persuade county clerks to 

comply with the law and pay him the overage. The trial court erred as a 

matter of law in granting summary judgment on this issue. CP 1038, Ins. 

9-11. 

8. Kaiser's use of attorneys in connection with the overage 
transactions did not violate the CPA 

For the essentially the same reasons as set forth in Section 7 

immediately above, Kaiser's use of attorneys in connection with the 

overage transactions did not violate the CPA. Kaiser purchased the 

properties believing that by doing so he acquired the right to any overage. 

CP 824. Ifhe had not believed this, he might not have bought the 

properties. If he had not bought the properties, the sellers would not have 

received the benefit of the immediate, certain cash payment that the sellers 

decided was worth more to them than the uncertain future prospect of 

getting the surplus from a tax sale. CP 843, , 54. Because of the position 

taken by county clerks, Kaiser determined that the whole transaction 

would be facilitated by use of an attorney representing the seller to handle 

the claim for the overage. This use was effectively a precondition of the 

deal, a precondition of the benefit to be received by the prior owner. 
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Neither Kaiser nor the attorneys involved violated any duty to the prior 

owners. Here, too, the trial court erred in granting summary judgment. 

9. Kaiser's restitution fund solicitations lacked the capacity to 
deceive the public 

The trial court also determined on summary judgment that Kaiser's 

solicitations regarding restitution funds created by the Consent Decree 

were misleading and in violation of the CPA. CP 1038-39. However, "as 

a matter of law, conduct directed toward a small group cannot support a 

CPA claim." Swartz v. KPMG LLC, 401 F.Supp.2d 1146, 1154 (W.D. 

Wa. 2004) (citing to Henery v. Robinson, 67 Wn. App. 277, 289-91,834 

P.2d 1091 (1992) and Micro Enhancement International, Inc. v. Coopers 

& Lybrand, LLP, 110 Wn. App. 412,438-39,40 P.3d 1206 (2002»; 

affirmed in part and reversed in by Swartz v. KPMG LLC, 476 F.3d 756, 

761 (9th Cir. 2007) (endorsing trial court disposition of CPA claim). 

Given the limited number of solicitations Kaiser sent regarding the 

restitution funds and their inherently individualized character, they lacked 

the relevant capacity to deceive as a matter oflaw?5 

2S Kaiser's submissions to the trial court at summary judgment do not explicitly state the 
number of restitution fund solicitations he distributed. However, Kaiser affirmed that 
there were "exactly eight sellers fitting" the State's criteria for restitution. CP 812lns. 
14-15. Compare Micro Enhancement, 110 Wn. App. at 438-439 (implicitly finding that 
mailing of allegedly deceptive proposal letter to a total of nine recipients did not suffice 
to show capacity to deceive a substantial portion of the public). By contrast, on summary 
judgment the State presented no evidence on the number of relevant solicitations. Kaiser 
is entitled to the reasonable inferences from his facts, and it is reasonable to infer that he 
sent the restitution funds solicitation to eight persons or fewer. The total number of 
"unclaimed funds" solicitations Kaiser sent on all matters is irrelevant. Cf Kaiser's 
answer to Interrogatory No.4 in Plaintiffs Second Set ofInterrogatories, in which Kaiser 
responded that there were "hundreds" of persons who had received some sort of 
communication from Unclaimed Funds, Inc. CP 1905. Kaiser's evidence makes it clear 
that Unclaimed Funds, Inc., sent solicitations with regard to other matters besides the 
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Even if this Court does not conclude that the CPA claims based on 

these solicitations fail as a matter of law, there are genuine issues of fact 

that bar summary judgment. For example, there is a factual question as to 

whether Kaiser's assertion that "the unclaimed funds will very soon 

escheat to ... the agency currently holding them" was deceptive. CP 612. 

The Consent Decree explicitly said that funds that remained undistributed 

270 days after entry of the decree "shall be paid to the Attorney General" 

for non-restitutionary uses. CP 599, Ins. 12-17. There can be no doubt that 

the Consent Decree was "entered" on May 11, 2007, and that upon entry it 

took on the force and effect of a judgment. 26 Considered in the light of 

all the circumstances, Kaiser's claim was not deceptive: there was a real 

risk that the funds would cease to be available for restitution after the 270 

day term expired.27 Nor did Kaiser make any material misrepresentation 

when he stated that he had required forms and that he had learned about 

the funds through public records requests. See Holiday Resort Community 

Ass 'n., 134 Wn. App. at 226 (holding that actionable misrepresentations 

must be material).28 

restitution fund established by the Consent Decree. CP 813, lns. 8-13 (discussing case of 
Mallia Booi). A copy of the complaint in the Booi matter, retrieved from Pierce County 
LINX, is attached to this Brief as Appendix D. 
26 For example, the Consent Decree conformed to the requirement ofCR 54 (b) that "entry 
ofa final judgment as to one or more but fewer than all of the claims or parties" must be 
accompanied by "an express determination ... that there is no just reason for delay." Cf. 
CP 595, In. 13. 
27 As part of its summary judgment pleadings, the State submitted an affidavit asserting 
that it ''presently intends" to distribute the restitution money after more is collected, but 
the affidavit did not opine on what the Attorney General's office intended to do with the 
funds prior to Kaiser's intervention. CP 608, In. 25. 
28 Even if this court should conclude that the Unclaimed Funds solicitations sent by 
Kaiser related to the restitution fund were in fact deceptive, there is no basis for 
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10. Kaiser's manner of executing real estate excise tax forms also 
lacked capacity to deceive the public 

The fact that "conduct directed toward a small group cannot 

support a CPA claim" also bars summary judgment with regard to 

Kaiser's manner of filling out real estate excise tax forms. Swartz, 401 

F.Supp.2d at 1154. The state's evidence on summary judgment shows that 

on four occasions, Kaiser or an associate submitted Real Estate Excise Tax 

Affidavits for these deals that claimed the underlying transactions were 

exempt from tax pursuant to WAC 458-61A-211 or WAC 458-61-

375(2i). CP 568 (Darling), CP 585 (Worthey testifying about Klein), CP 

587 (Millet), CP 589 (Yaws)?9 Because of the idiosyncratic nature of 

these transactions and their limited number, Kaiser's actions with regard 

to them lacked the capacity to deceive a substantial part of the public. 

Accordingly, the State's CPA claim based on these transactions fails.3o 

concluding that Kaiser sent 500 such solicitations. Cf. CP 2213, Ins. 3-4. In response to 
an Interrogatory asking Kaiser to identify each recipient ofletters from Unclaimed Funds, 
Kaiser answered that there would be hundreds. CP 1905. However, the State did not ask 
Kaiser how many Unclaimed Funds solicitations he sent were related to the restitution 
fund. Since this issue was determined on summary judgment, Kaiser is entitled to the 
reasonable inference that he sent fewer than eight such solicitations. CP 812 Ins. 14-15. 
29 The purported transcript of what appears to be an instant messaging exchange between 
Kaiser and his employee Sara Larson, contained at CP 591, does not refer to claiming 
exemptions from excise taxes. Also, the Declaration of James T. Sugarman in Support of 
Plaintiff's Motion for Penalties and Restitution, and in particular Exhibit 4 thereto, were 
not before the trial court on summary judgment. CP 1516-17, 1665-94. If they had been, 
there might have been questions about the extent of Kaiser's responsibility for excise tax 
affidavits executed by Walter Scamehom. CP 1667, 1675, 1678, 1679, 1681, 1683, 1685, 
1686. 
30 The State also fails to meet its initial burden on summary judgment with regard to the 
public interest element of these acts under the CPA. The State did not make any 
argument about the public interest element with regard to the tax affidavits in its 
summary judgment motion and memorandum. CP 656-658. Assuming for the sake of 
argument that the four affidavits constitute violations of Chapter 82.45 RCW, that statute 
does not does not declare that violations satisfy the public interest element per se. Cf 
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11. The trial court erred as a matter of law when it concluded that 
Kaiser violated the CPA simply by being both the trustee and a 
beneficiary of the partial interest trusts 

Paragraph 7 of the Order on Summary Judgment holds that Kaiser 

engaged in unfair or deceptive acts in violation of the CPA by: 

acting as both trustee and co-beneficiary seeking a profit 
on land trust agreements used in partial interest deals, in 
violation of their fiduciary duty as an agent to act 
exclusively in their principal's interest and not seek 
personal profit from their relationship 

CP lO35, lO38 ~ 7 (italicized emphasis added). Although the Order on 

Summary Judgment refers to Kaiser "acting as" both trustee and co

beneficiary, neither that order nor the State's Motion for Summary 

Judgment identifies any particular actions taken by Kaiser in violation of 

his fiduciary duties. Cf CP 659-60. At the invitation of the State, the trial 

court used "acting as" synonymously with "serving as" or simply "being." 

In other words, the State alleged, and the trial court found, that Kaiser 

violated the CPA just by being both trustee and beneficiary of the partial 

interest trusts. 

Neither the case law cited by the State in the relevant section of its 

Motion nor any found by Kaiser's counsel supports the claim that a person 

can violate the CPA simply by being both the trustee and a beneficiary of 

a trust. Although there is authority to the effect that holding both positions 

creates potential conflicts of interest, that same authority makes it clear 

Hangman Ridge, 105 Wn.2d at 791 (holding that "a legislative declaration of public 
interest is required to satisfy the public interest element per se"). 
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that there is no blanket prohibition on being so situated. See, e.g., William 

F. Fratcher, II Scott on Trusts, § 99.3 (4th ed. 1987), pp. 63_64.31 See also 

In the Matter o/the Estate o/Drinkwater, 22 Wn. App. 26, 31-32, 587 

P.2d 606 (1978) (holding that it was the guardian's "fail[ure] to use her 

best skill and labor for the benefit of the beneficiary," and not simply the 

fact that guardian was also a beneficiary of the estate, that "must not [be] 

permit[ ed]"). 

Although the State accurately quoted Edmonds v. John L. Scott 

Real Estate, Inc., 87 Wn. App. 834, 851, 942 P.2d 1072 (1997), it 

mischaracterized that decision as holding that the mere existence of "a 

conflict [of interest] in the context of a fiduciary duty violates the CPA." 

CP 660. Instead, the relevant part of that decision stands for the 

proposition that "actions ... inconsistent with the [fiduciary] duties 

imposed upon one" violate the CPA. Edmonds, 87 Wn. App. at 851 

(emphasis added). Since the trial court did not find any particular actions 

by Kaiser in his capacity as trustee that violated his fiduciary duties, it 

erred as a matter of law in concluding that he violated the CPA simply on 

account of his assuming the dual status of trustee and beneficiary.32 

31 See a/so George G. Bogart, The Law of Trusts and Trustees (2nd Ed., 1993), § 543U, p. 
428 (noting that "[a]n express grant of authority to a trustee to perform acts which would 
otherwise be disloyal has been held to be effective in a number of cases"). The Land 
Trust Agreement, Assignment of Beneficial Interest, and Agreement and Instructions on 
which the State relied at summary judgment were all executed the same day. CP 370-87 
(all bear the date September 12,2005). Together, the documents evidence the settlor's 
agreement that Kaiser could perform acts that might otherwise be disloyal. 
32 Put another way, a CPA violation presumes an unfair or deceptive "act or practice." 
RCW 19.86.020. Simply being both a trustee and a beneficiary, and therefore being 
exposed to potential conflicts of interest, is not an "act or practice." The State clearly 
believes that Kaiser's procurement of the partial interest deals was unfair or deceptive, 
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12. The trial court erred as a matter oflaw when allowing 
participants in partial interest deals to repudiate their signatures on 
written deeds and disclaimers 

Under Washington law, "a party whose rights rest upon a written 

instrument which is plain and unambiguous, and who has read or had the 

opportunity to read the instrument, cannot claim to have been misled 

concerning its contents or to be ignorant of what is provided therein." 

Nat'/ Bank of Wash., 81 Wn.2d at 913. Similarly, when there is a dispute 

about whether a real property transaction is a sale or a loan, courts have 

held that if "property is conveyed by deed absolute in form, a party 

attempting to overcome the presumption that the transaction is what it 

appears to be on its face must do so by clear and convincing evidence." 

Gossett v. Farmers Ins. Co. of Washington, 133 Wn.2d 954,973,948 P.2d 

1264 (1997). 

At the trial of this matter, the state called witnesses from four 

families to testify about the partial interest deals. RP (12/8/2008) and 

(12/9/2008). Members of each of these families had signed deeds and 

other documents describing the nature of the transaction in detail, and 

stating specifically that the transaction was not a loan. Ex. 1, p. 20 

(Metheny); Ex. 2, p. 20 (Villalon); Ex. 3, p. 19 (Dane); Ex. 8, p. 11 

(Reynolds). Nonetheless, all of these witnesses claimed that they 

understood the transaction to be a loan. RP (12/8/2008), pp. 38-39 

but any such unfairness or deception-assuming arguendo that it exists-would not 
support a separate claim of CPA violations based on a breach of fiduciary duties. That 
would be double-counting. Cf. CP 2212, , 2 and , 5 (assigning separate penalties for 
creation of partial interest deals and for breaching fiduciary duties as trustees in such 
deals). 
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(Dane); RP (12/8/2008), p. 56, Ins. 7-9 (Methenyi3, RP (12/09/2008), p. 

103, Ins. 13-15 (Reynolds); and RP (12/09/2008), pp. 148-49 (Villalon). 

The trial court clearly accepted this testimony, and incorporated it into its 

findings. CP 1278, mr 13-14 (FOF/COL Nos. 13 and 14). 

Kaiser understands that this Court will not second-guess the trial 

court's decisions about witness credibility. However, the partial interest 

deal witnesses all at least had the opportunity to read the documents they 

signed. RP (12108/2008), p. 40, Ins. 8-9 (Dane "vaguely" read 

documents); RP (12/08/2008), p. 73, Ins. 16-18 (Metheny); RP 

(12/0912008, morning) p. 114, Ins. 18-25 and p. 115, Ins. 1-9 (Reynolds); 

and RP (12/09/2008, morning), p. 145, Ins. 15-18 (Villalon). In light of 

Nat'l Bank o/Wash., the trial court could only properly consider the 

testimony that these witnesses were ignorant about their contracts' terms 

or misled about their contents if it had previously determined that their 

contracts were ambiguous. And it should have accepted their 

characterizations of the transactions as loans only on the basis of clear and 

compelling evidence. Gossett, 133 Wn.2d at 973. 

Whether a written instrument is ambiguous is a question of law. 

Carlstrom v. Hanline, 98 Wn. App. 780, 784, 990 P.2d 986 (Div. 12000). 

An ambiguity will not be read into a contract when "it can reasonably be 

avoided by reading the contract as a whole. McGary v. Westlake 

Investors, 99 Wn.2d 280,285,661 P.2d 971 (1983). Here, the trial court 

33 But see RP (12/08/08), p. 63, In. 10-11 (Metheny stating that "I know 
that it wasn't a loan") 
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did not explicitly conclude that the partial interest contracts were 

ambiguous. Cf CP 1276-81. Even if it is deemed to have reached that 

conclusion, this Court may review it de novo. Such a review will show 

that conclusion to be erroneous. See Ex.1, pp. 2-28, Ex. 2, pp. 1-18, 20-

23, Ex. 3, pp. 3-24. As a consequence, the trial court also erred by making 

factual findings based on testimony that should not have been given 

weight as a matter of law, and by drawing legal conclusions based on such 

findings. CP 1278, ~~ 13, 14, 18,23. 

13. The trial court erred as a matter of law in concluding that the 
partial interest deals were unfair 

As the State repeatedly emphasized during trial, participants in 

Kaiser's partial interest deals typically turned to him on the verge of a tax 

sale, days or sometimes even just hours before their homes would be lost. 

Because of the looming tax foreclosure sales, the homeowners effectively 

faced the choice of dealing with Kaiser or having their homes sold for 

taxes. The State argued, and the trial court agreed, that Kaiser unfairly 

exploited this situation to the detriment of the homeowners. CP 1278, ~ 

12 (FOF/COL 12), CP 1280, ~ 21 (FOF/COL 21), CP 1281, ~ 23 

(FOF/COL 23). Neither the State nor the trial court, however, properly 

framed the issue of the alleged unfairness of the partial interest deals. 

In particular, because the alternative to dealing with Kaiser was 

having their homes sold at a tax auction, this is the relevant comparison 
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for any evaluation offairness.34 Although they would be entitled to any 

overage resulting from the tax sale, no particular overage was guaranteed. 

Moreover, as a consequence of the tax sale, the homeowners would very 

likely be immediately evicted. 

By contrast, participants in partial interest deals retained a 

beneficial interest in 50 to 75 percent of the equity in the home (compared 

with a zero retained interest if the home had been sold at a tax sale). Ex. 

1, p. 24; Ex. 2, p. 17; Ex. 3, p. 24. Moreover, they retained this interest at 

a time of generally rising property values, allowing them to participate in 

their properties' appreciation. Most importantly, they obtained the right to 

live in the home for one to three years, prior to it being put on the market, 

in exchange for paying nominal rent (compared with the very high 

likelihood of immediate eviction in the event of a tax sale). RP 

(12/08/2008), p. 42, In. 24 - p. 43, In. 1. Thus properly framed as the 

choice between obtaining an uncertain overage and being immediately 

evicted, on the one hand, and retaining a 50 to 75% beneficial interest in 

the property, plus a right to remain in residence for one to three years in 

exchange for a nominal rent, on the other, it is clear that many "fully 

informed person[ s]" would reasonably opt for the second alternative. RP 

(1/12/2009) (testimony of Waddell and McIntire); RP (1/13/2009), p. 336, 

In. 11 - p. 338, In. 21. Cf CP 1278, ~ 12.35 

34 There is only a remote possibility that some other third party might have been able to 
strike a deal with the homeowners prior to the foreclosure sale. 
35 To the extent Paragraph 12 of the Findings and Conclusions represents a finding of 
fact, the Kaisers submit that it is not supported by substantial evidence. To the extent that 
it represents a conclusion oflaw, the Kaisers submit that it is erroneous. 
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Kaiser anticipates that the State will claim this argument overlooks 

that the participants in the partial interest deals were "acting under 

compulsion" or "in financial distress." CP 1278, ~ 12; CP 1280, ~ 21(b). 

However, the State did not allege, and the trial court did not find, that 

Kaiser created the relevant compulsion or financial distress. As 

previously noted, Washington law rejects the proposition that an 

inequality in bargaining power suffices to make a trade unfair, regardless 

of whether it was otherwise freely chosen. Supra, p. 27 and note 18. To 

conclude otherwise would actually be antithetical to the beneficial 

purposes of the CPA, because doing so would curtail the options of those 

most in need of having more choices. Cf RCW 19.86.920. The trial 

court erred as a matter of law in concluding that Kaiser's partial interest 

transactions were "grossly unfair." CP 1280, ~ 21. 

14. The trial court failed to make findings regarding the public interest 
element in connection with the "four other deals" discussed in the 
Findings and Conclusions 

The trial court also found that "four other deals by Kaiser" were 

"unfair and deceptive in violation of the Consumer Protection Act." CP 

1281 at ~ 24. Although the court discussed these four deals in some detail 

in the subsequent paragraphs of its findings and conclusions, it did not 

find that any of these deals, or all of them together, affected the public 

interest. Cf CP 1281 - 1283. Nor does the finding in paragraph 22, 

which refers explicitly to "acts enumerated above," apply to the "four 

other deals." CP 1281, ~ 22 (emphasis added). Moreover, the trial 

court's oral ruling on January 14,2009 did not refer to the four deals when 
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it discussed the public interest impact of Kaiser's "partial interest 

transactions." RP (January 14,2009), p. 9, Ins. 9-18. 

"It is error not to make findings of fact on all material issues." 

Howell v. Kraft, 10 Wn. App. 266,271,517 P.2d 203 (Div. 3 1974) 

(discussing elements of common-law fraud). See also State v. Greco, 57 

Wn. App. 196,204-205, 787 P.2d 940 (1990) (criminal bribery matter); 

and Stieneki, 145 Wn. App. at 565 (civil action alleging breach of contract 

and fraud). Although in the absence of a written finding by the trial court, 

the appellate court may look to the oral opinion, in this instance the oral 

opinion is unhelpful. Cf Robel v. Roundup Corporation, 148 Wn.2d 35, 

48 n. 5, 59 P.3d 611 (2003). Remand is necessary for entry of findings 

regarding the public interest element for each of the four "other deals." 

15. Errors in the trial court's determinations on summary 
judgment and in its Findings and Conclusions require vacation or 
revision of the remedies imposed 

Because of the errors in the Court's Order on Summary Judgment 

and its Findings and Conclusions, its orders granting injunctive relief, 

imposing penalties and restitution, and awarding attorneys fees must be 

vacated or revised on remand. Because claiming tax overages generated 

on properties Kaiser purchased in fee simple does not violate RCW 

84.64.080, and because Kaiser's "overage plays" are not otherwise in 

violation of the CPA, it was improper to enjoin Kaiser from participating 

in such transactions (CP 1287, ~ 336), to penalize him for doing so (CP 

36 Paragraph 3 of the Order on Motion for Injunctive Relief also effectively prevents 
Kaiser from charging a contingent fee to persons who might be entitled to an overage in 
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2212, ~ 1), or to require him to pay restitution (CP 2214, Ins 1-3). 

Similarly, to the extent the trial court erred in determining that certain of 

Kaiser's other activities violated the CPA, the trial court could not 

properly enjoin or penalize those purported violations. Finally, the State 

should not receive attorney's fees for its efforts on issues where the 

judgment in its favor is overturned by this Court. On remand, the trial 

court must revisit each of its previous orders entered in the remedies phase 

of the proceedings. 

16. Kaiser reguests his attorney's fees on appeal pursuant to RAP 
18.lCb) and RCW 19.86.080(1) 

In the event that Kaiser is the substantially prevailing party before 

this Court, he requests that it award him his costs and reasonable attorneys 

fees incurred on appeal. RCW 19.86.080(1) and states in pertinent part as 

follows: 

The attorney general may bring an action in the name of the 
state ... against any person to restrain and prevent the 
doing of any act herein prohibited, or declared to be 
unlawful; and the prevailing party may, in the discretion of 
the court, recover the costs of said action including a 
reasonable attorney's fee. 

RCW 19.86.080. This Court has the discretion to award fees to Kaiser if 

he prevails, and should do so to uphold the principle that "vindicated 

defendants should be treated fairly." State v. Black, 100 Wn.2d 793,806, 

676 P.2d 963 (1984) (noting that "small businessmen may be forced into 

return for helping them claim it. Because the propriety of such transactions was never 
separately addressed at trial, it was error to draft injunctive relief so broadly as to include 
them. 
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bankruptcy to defend what may turn out to be legitimate business 

practices"). In the alternative, this Court may remand to the trial court to 

determine whether a balancing of relevant factors requires an award of 

fees to Kaiser. State v. State Credit Ass 'n., Inc., 33 Wn. App. 617,628-29, 

657 P.2d 327 (Div. 1 1983). 

VI. CONCLUSION 

Over the many years in which Joseph Kaiser has been investing in 

real estate, he has never forced anyone to deal with him. Whether Kaiser 

was buying properties outright or structuring partial interest deals, he only 

dealt with people who had decided that he was their best option. His 

actions in purchasing properties and then letting them go to foreclosure 

sale did not violate RCW 84.64.080, nor were they otherwise deceptive, 

unfair or unconscionable. At the very least, there are material questions of 

fact on these issues that prevent summary judgment. Similarly, there are 

at least material questions of fact that bar summary judgment on the other 

issues addressed by the State's motion. Moreover, for the reasons spelled 

out above in detail, the trial court committed several errors of law in 

drawing its conclusions at the end of trial. Accordingly, this Court should 

reverse the trial court, vacate the judgment, and remand this matter for 

further proceedings. 

Respectfully submitted this 30th day of November, 2009. 

Davi 
By: 
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7.3 THE BENEFITS OF EXCHANGE 203 

Market share by group size, medical practice 

Group size 1965 1969 1975 1980 

1-2 84.69% 78.25% 68.67% 67.45% 
3-7 8.37% 11.53% 13.31% 13.14% 
8-25 4.30% 5.09% 8.53% 7.78% 
26-99 1.33% 3.00% 5.08% 4.66% 
100+ 1.31% 2.12% 4.42% 6.97% 

Total 100% 100% 100% 100% 

Sources: Frech and Ginsberg. p. 30; Marder and Zuckerman. p. 167. 

The data in the table can be interpreted quite differently, depending on whether 
a static or dynamic viewpoint is adopted. From the static point of view, even in 
1980 most of the market consisted of single-physician or two-physician groups. This 
suggests that small size must indeed be the most efficient in medical practice. On 
the other hand, these sizes declined relative to all others. So it appears that, on the 
margin, larger firms have been more profitable. New entrants have found it profitable 
to form larger groups, whereas exiting firms have come disproportionately from the 
one-to-two-physician category. . 

A possible explanation is that in any period there is an efficient mixture of firm 
sizes. Even though one-physician and two-physician firms may on the whole be most 
efficient, in recent years there may have been relatively too many firms of these sizes. 
So market shares have shifted in favor of the larger groups. 

a H. E. Frech III andP. Ginsberg, 'Optimal Scale in Medical Practice: A Survivor Analysis,' Journal of 
Business, v. 47 (january 1974), p. 30. 

b William D. Marder and Stephan Zuckerman, 'Competition and Medical Groups: A Survivor Anal
ysis,' Journal of Health Economics, v. 4 (june 1985), p. 167. 

7.3 THE BENEFITS OF EXCHANGE: CONSUMER SURPLUS 
AND PRODUCER SURPLUS 

One of the most important principles of economics is The Fundamental Theorem of 
Exchange: 

PROPOSITION: Trade is mutually beneficial. 

Voluntary exchange benefits all parties involved. An alternative, mistaken view might 
be called "the exploitation theory" - the idea that what one side gains in exchange is 
a loss to the other side. The proof of the Fundamental Theorem of Exchange, and dis
proof of the exploitation theory, is elementary. In voluntary exchange between rational 
persons, both sides must expect to gain. True, owing to mistakes or trickery, one or 
both participants might lose out. However, if beliefs are not systematically mistaken, 
the proposition remains true. 

But how much does each side gain from trade? As explained in Chapter 3, economists 
do not generally believe it possible to compare one person's utility with another person's. 
So it would be helpful to have a way of measuring the benefits of trade in objective 
units, independent of subjective utilities. Consumer Surplus and Producer Surplus are 
such measures. In Figure 7.7 the market supply-demand equilibrium is at price P* 



410 14. EXCHANGE, TRANSACTION COSTS, AND MONEY 

The Fundamental Theorem of Exchange - that buyers and sellers both gain from trade
was introduced in Chapter 7. Many economic fallacies, for example, the most common 
arguments for protective tariffs, overlook the point that voluntary trade benefits both 

sides. 
Still, some objections might be raised. Suppose a buyer paid good money for a 

beachfront lot that proves to be miles out to sea. The answer is that the parties here did 
not truly agree on an exchange. Owing to trickery, there was no "meeting of the minds." 
Another problem: a momentary want may misrepresent a person's true preferences. Esau 
sold his birthright to Jacob for a mess of pottage (Genesis, Chapter 25) and regretted 
the transaction afterward. Third and most serious, many of us would be better off not 
satisfying even our most intense desires. Think of a drug addict. Getting what you wish 
for is often the worst thing that could happen to you. Still, it can always be said that 
rational participants in voluntary exchange believe they will both gain. 

Mutual gain from trade involves two distinct elements. The first is an improved 
(mutually preferred) allocation of consumption goods. Suppose Ida and John are endowed 
with equal quantities of tea and coffee, but Ida prefers tea and John prefers coffee. The 
potential gain from trade is obvious. Alternatively, suppose Ida and John both prefer 
bread with butter, but Ida is initially endowed with all the bread and John with all the 
butter. Again, both can benefit from trade. 

The second source of mutual gain is rearrangement of production. If Ida is better at 
baking bread and John at churning butter, trade permits each to concentrate on his or 
her area of superiority. 

CONCLUSION 
Voluntary exchange is mutually beneficial because (1) Each person obtains a consump
tion basket he or she prefers to the original endowment. (2) People can specialize in 
production, thereby increasing the totals of goods available. 

This chapter will probe more deeply into these gains from exchange. It will also deal 
with transaction costs that limit the benefits from trade, and with money as a way of 
minimizing transaction costs. Later on the discussion will follow up a topic introduced 
in Chapter 11-asymmetrical information in exchange. An important trade mechanism, 
auctions, for which asymmetrical information plays a crucial role, will then be analyzed. 

14.1 PURE EXCHANGE: THE EDGEWORTH BOX 

The first benefit of trade is that, through exchange, people can obtain baskets of goods 
that better match everyone's desires. 

In the mid-1800s, the United States exported wheat to Britain in exchange for manu
factured goods. Using the notation X for manufactures and Y for wheat, typical citizens 
of the two countries are pictured in Figure 14.1. In Panel (a) Ida, the American, has 
an endowment at position E; near the vertical axis. (She starts with a relatively large 
amount of wheat Y.) Panel (b) shows that John, the Briton, has an endowment at Ej , 

near the horizontal axis. (He starts with a relatively large amount of manufactures x.) 

The bold lines indicate the desired directions of exchange. If Ida moves down and to the 
right (giving up wheat for manufactures) while John moves up and to the left (giving 
up manufactures for wheat), each can attain a higher indifference curve. 
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MISTAKE, DISCLOSURE, INFORMATION, AND 
THE LAW·OF·CONTRACTS* 

AN~ONY~KRONMAN~ . 

"[Tbe gteater part of the writers on natural law] are of opinion, that tP.e good faith 
wbich ought to· govern the contract of sale, only requites that the vendor should 
represent the thing sold as it is, without dissimulating its defects, and not to sell it 
above the price which it bears at the time of the contract; that he commits no injustice 
in selijng it at this price,. although he knows that the price must soon f~ that he'is 
not ol:lIiged t9 dis~l!lSe to the vendee a knowledge whiCh he may have of the circum
sta':'c~ that inay produce a depression of the 'price; the ve'ndee having no more right 
to demand that the vendor should impart thi$ knowledge than that he should give 
awayhis property ... " -

Pothier, T"ai't du C01Itract " Vente"''''· 

INTRODUCTION 

T ms paper attempts to explain an ~pparent inconsistency in the law of 
contr3,!::ts. On the -one hand, there are many contract cases--generally 
clasSified under the rubric of unilateral. mistake-which hold that a promisor 
is exCused from his obligation to either perform or pay damages when he is 

· miStaken about some important fact and his error is knoWn (or should be 
kDoWn) to the other party. On the other hand, cases may also be found 
whiCh state that in some circumstances one party. to a contract is entitled to 
Withhold info~ation he knows the other party lacks. These latter cases 
typically rest upo~ the proposition that the party with knowledge does Dot 
ow~' the other party a "duty of disclosure, II . 

:. 'Altlt9ugh _ these two lines or' cases employ different doctrinat techniques, 
· ~~:both address essentially the same question: if one party to a con4"act 
· . ~,!s. or has· reason to know that the other party is mistaken about a 
.!~:~,~~:. ." 
:t, ·~,.·:il;'::·· . 

~.::~OI"would ~ke to thank. Gerhard Casper, Rkhard Epstein, Waller HellenteiD, Thomas 
}iU!~ii; Edmund Kitch, William Landes, Richard Posner, George Priest, and George Stigler 
· to( t1ti!i~ helpful ColJllllel\ts on an earlier draft of this paper. Work on this paper was made 
-JlP~~ by a grant from the Charles R. Walgreen FoundatioD. 
.t:·:t'-!\f.ssistant Professor of Law, University of Chicago Law School. 
·:';;:!':'~!Uquotec!. in Laidlaw v. Organ, IS U.S. (2 Wbeat.) 187.:as, ilote b. 
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particular fact, does the knowledgeable party have a duty to speak up or 
may he:remain silent and capitalize on the other party's error? The aim of 
this paper is to provide a theory· which will explain why some contract cases 
impose such a duty and others do not. 

The paper is divided into three parts. In the first part, I discuss the 
problem of unilateral mistake and offer an economic jUstification for the rule 
that a unilaterally mistaken promisor is excused when his error is known or 
should be known to the other party. In the second part of the paper, I 
propose a distinction between two kinds of information-information which 
is the result of a deliberate search and information which has been casually 
acquire~. I argue that a legal privilege of nondisclosure is in effect a property 
right and attempt to show that where special knowledge or information is 
the fruit· of a deliberate search the assignment of a property right of this sort 
is required in order to insure production of the information at a socially 
desirable level. 1 then attempt to show that a distinction between deliber
ately anti casually accquired information is useful in·explaining why discl0-
sure is required in some conb"act cases but not in others . 

In th~ third, and concluding, part of the paper, I return briefly to the 
proble~ of unilateral mistake, in order to reconcile the apparent conftict 
between the two lines of cases described above. I argue that this apparent 
conflict~appears when the unilateral mistake cases are viewed from the 
perspettive developed in the second part of the paper. 

I. MIsTAKE AND THE ALLOCATION OF RIsK. 

Every cont:ractual agreement is predicated upon a number of factual as
sumptions about the world. Some of these assumptions are shared by the 
parties to th~ contract and some are not. It is always possibl!!! that a particu
lar factwil assumption is mistaken.l FJOm an economic point of view, the 
risk of such a mistake (whether it be the mistake of only one party or both) 
represents a cost.2 It is a cost to the contracting parties themselves and to 

1 In a strictly economic sepse, not all pn:dictive errors are mis~m. All individual may fail to 
corh:dly predict a partic:ular outcome merely because his knowledge of the world is incomplete. 
Bllt llIIIess It would be c:ost-justified for him to redw:e the incompleteness of his knOwlcdp bY. 
acquiriJ!g.new iDfomIation about the world, it would be inCOrm:t-frolD an eClODomic point of 
view-4p repzd a predietive error of this sort as a ceuuiue II1i:sCake. AD eCODOmist would be 
likely to delille a mistake as an error In prediction m;ulting from a state of uncertainty whieb the 
mistaken party himselfwould agree could have been cured at a reasonable c:ost (by augmenting 
his knowledge of the world). In ordinary parlanc.e, however, the term "misCaken is often used in 
a ma broader sense to mean simply an error which would not have been made if the mistaken 
party's ~wiec4e of the world had been more comp.ete. n is in this otdimuy _ that I use 
the term here. 

2 Traditionally, academi<: writers have urpd that a variety of different factors be considered 
in decidiQi when to ucuse a mistaken promisor. The foRowing have been thought espedally 
important; 1) the "nature" of the mistake: Samuel Wdliston, 13 A Treatile on the Law of 

'ft.i"'':'~~~: 
'"' ,.' • I /0 -} .) 
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soc~ty as a whole since the actual occurrence of a mistake always (poten
tially) increases the resources which must be devoted to the process of al
locating goods to their highest-valuing users . 

There·are basically two wayS in which this particular cost can be reduced· 
to an optimal level. First, one 0; both of the parties can take steps to prevent 
the mistake from occurring.. *cond,. to the extent a mistake cannot be 
prevented, either party (or both) can insure against the risk of its occurrence 

Con1ral:ts II 1544, 1569, 1570 (3d ed. 1970 [hereinafter cited as Williston]; ArthlU' Linton 
Corbio, 3 Corbin on Contrad& I S97 0960) [hereinafter cited as Corbin]; Restatem~t of 
Restitution 19, co_t c, 116, comment c (1937); Ratat.ement of ContraCts I 502 (193Z); 
2) the likelihood of UIIjust enridnneot if the promise is enfon:ed: James Bradley Thayv, 
Unilalleral Mistake aDd Unjust Enrichment as a Ground for the Avoidance of Lep.l Transao
tioas, in Harvard Legal Essays 467-99 (1934); George E. Palmer, Mistake and Unjust Enrich-
1DeIIt 8, 53, 96 (l962) [hereinafter cited as Palmer]; 3) the magnitude of the pnnnisor's potenlial 
loss: Wanea A. Seavey, Problems in Restitution, 7 Olda. L. Rev. 2S7, 267 (1954); Edward H. 
Rabin, A Proposed Black-Letter Rule Concerning Mistaken Assumptions in Bargaining TI'lUI$
actioas, 4S Tex. L. Rev .. 1%73, 1288-91 (1967) [bereinafter cited as Rabin]; 4) the difficulty of 
compensadns the promisee for. any costs he IIUI¥. hav.. incurred in ~ 011 the promise: 
ARnot., 59 A.L.R.:· 8011 (1929); RabID at 12911; Uld $) the allocation-to one .party or the 
o~f the· risk of the mistake: Rabin at 1292-94; RiChard A. Posner, Ecoaomi<: Analysis of 
Law, 73-74 (3d ed. 1977) [hereinafter cited as Posner]. 

It has usually been assumed that each of these factors ought to be giwn some unspecifiable 
weight in deciding when to e>:c:u:se alllistaken promi!IQr. See Rabin at 1275. Recent treatments 
of mistake; how.:ver; particul.,., emphasize the importance of determining Which party to the 
CODtraI:t bears the risk of the mistake in question. This tendency to emphasize the importance of 

. risk-allocation is quite Apparent, for example, in the proposed chapter on IDislake in the Second 
Re8tatement of Contracts. See Restatement (SeClODd) of Contrad& If 294-96 aDd Intzoductory 
NoR (Tent. Draft No. 10, 197$). 

The idea that the law often performs a risk-allocating function is of course not a new one. See 
Edwin W. Patterson, The ApportiolUaentof Business Risks Through Lepl Devicel, 24 Calum. 
L. Rev. 335 (1924). But a growing and iru:n:asinsly sophisticated literatun: on the subject has 
deepened 1)1U' understanding of the ClOIicept of risk and has n:fined its use as an ·analytical toot 
See, for example, Ric:bard A. Pomer &: Andrew M. Rosenfield,· Imp05Sibility and Related 
~·in Contract Law: An Economic Analysis, 6 J. Leg. Studies 83 (1977)i Stephen S. 
Ashley, The EconolDic. Implications of the Doctrine of Impossibility, 26 Bastinp L. J. 1251 
(1975); Paul L. JoBkow, Commercial Impossibility, The Uranium Market and the Westinghouse 
CaSe, 6J. Leg. Studil$ 119 (1971); Posner at 73-74; John P. Brown, Product Liability: The Que 
of an Asset with a Random Life; 64 Am. Ec:on. Rev. 149(1974); Alan Schwartz, Sales Law and 
Inllations, SO S. Cal. L: Rev. 1 (1976); Kenneth J. Arrow. Iasurance, Risk and Resource 
ADoc:ation, in Theory of Risk-Bearing (19'1). An older, but useful, book is Charles O. Hardy, 
Risk and Risk-Bearing (1923). 

As ~, no one has employed the idea of risk-al1ocation to give a systematic account of the law 
of D1is~ as a whole. Posner and Rosenfield, however, offer SUch an account of the do.eJ,y 
allied problems· of impossibill~ and frustration. A theol)' of mistake baed UpoJI the notion of 
risk-allocation may easily be constructed by generalizing from what hIS already been said about 
these~s~ecb. . 

Since it rests Upon the principle of efficiency and is inspired by the work of scholars writing i~ 
the so-Called "law and econonW:s" field, 1" often cblll'8Ctcrize the point of view adopted in this 
INlJl':r is the "economic" point of view. There is, of course, lDuch more to the· economic theory of 
law In .general and contract. law in particular than the notion of risk-alloc:ation. See, for exam
ple, PolDer at 6S·69, and Ricbard A. Posner, Gratuitous Promises in Economics aDd Law, 6 
1. Leg. Studies 411 (1977). . 

.; f'~"': : . 
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by purchasing insurance from ·a professional insurer or by self-insuring.3 

In what follows, I shall be concemedexc1usively with the prevention of 
mistakes. Although this limitation might appear arbitrary. it is warranted by 
the fact that most mistake cases involve errors which can be prevented at a: 
reasonable cost. Where a risk cannot be. prevented at a reasonable (ost...,... 
which is true. of many of the risks associated with what the law calls "super
vening impossibilities"-insurance is the only effe.ctive a;aean5 of risk reduc-. 
tion. (This is why the concept of insurance unavoidably plays a more promi
nent role in the treatment of impossibility than it does in the analysis of 
mistak.e.)4 

Inform.uon is the antidote to mistake. Although infonnation js ~tly to 
produce;! one individual may be able to obtain relevant information more 
cheaply than another. If the.parties to a contract are acting rationally. they 
will minimize the joint costs of a potential mistake by assignbig the risk of its 
occurrence to the party who is ·the better (cheaper) information-gatherer. 
Where the parties have actually assigned the risk-whether .explicitly, or 
implicitly through their adherence to trade· custom and p~t patterbS of 
dealing-their own allocation must be respected.6 Where they have not-· 
and there is a resulting gap in the contract7---a court concerned with eCo
nomic efficiency should impose the risk on the better information-gatherer. 
This is so for familiar· reasons: by allocating the risk in this way, an 

3 Posner,.mtmJ note 2, at 74--79; Richard A. Posner 1£ Audrew M. RoseDfield, tupN note 2. 
4 Many of the ewnls which constitulll supervening impossibilities cannot be preveuted at a 

reasonable cost by either contracting~. For example, it is Impossible to prewnt the out.
~k of war (Paradine v. Jane, 82 EIIC. Rep. 897 (K.B., 1647), SociCti: Franea Tunisienne 
d!Armementv. Sidermar S.P.A., (1961)Z Q.B. 278).llcropfailure(Howe1lv. Coupland,[187~19 
Q.B. 462, Audenon v. May, 50 Minn. 280, 52 N.W. 53D (1892», the estabBshment of. a 
govel1UlleDl: regulation (Lloyd v. Murphy, 25 Cal. 3d48, 153 P.2d 47l1944», or ~ cancellation 
of a coronation pal1lde (KreU v. HenlY, [1903] Z K.B. 740 (C. A.)). Where lID event cannot be 
prevented from ocxurring, the risk of its occurrence CaD be effcc:tively redu<led only throuda 
iDsuraru:e. This is the princlplllreuon why illSuralla. plays a more important role in impossibil
ity cases ~ it does in dealing with mistake. Richard A. l'Gsner 1£ Andrew M.. R-mield, 
~ DOte 2, at 91. 

I George J. Stigler, The Economics ofln(ornumon, 69 J. Pol. Bean. Z13 (1961), reprinted in 
The Organization of Industry 171 (1968). 

• For a discussion of the way in which trade custom. JI!lQ' a.ffect the allocation of risk, see 
Harpld J. Berman. BXCWiC (or Nonperformance in the LIght of Contract Pradica in Inlllma
tional Trade, 63 Colum. L. BeY. 1413 (1963). and Note,Custom and Trade Usages: Its Applica
tion to Commen:ial Dealings and the COl1UDOn Law, 55 Colum. L. Rev. 1192 (1955). 

,. Whether sudi a gap exists wiD depend upon tbe Intentions of the parties as reconstructed by 
Il process of judicial interpretation. The fad that a contract does not cover a p&rtkular point 
ezpliciUy does not mean that the parties failed to reach aD undentamling with respect to the 
point in question. Only if no such understanding exists can the contract be said to conlain a 
genuine gap or lacuna. The difficult problems of interpretation whic:h are involved in identify
ing U1d then &lling. gaps are explored in two articles by Professor Farnsworth. See E. Allen 
Farnsworth, "Meaning" in tbe Law of Contracts, 76 Yale L.J. 939 (196'1), aDd iii., Disputes 
Over Omissioll$ in Contrads, 68 Colum. L •. Rev. 860 (1968). 
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efficiency,.minded court reduces the transaction costs of the contracting pro-
cess itse1f.· . . 

The most important doctrinal distinction in the law of mistake is the one 
drawn between ICmutual"·and "unilateral" mistakes .. Traditionally. "COurts 
have been more reluctant to excuse a mistaken promisor where he alone is 
DJistaken than where the other .parq is mistaken as to the same fact.' ·Al
though relief for unilateral mistake has been liberalized during the last half,. 

. centurylO (to the point where some commentatori:have questioned the ~tility 
of the distinction between' unilateral and mutual mistake and a few have 
even urled its abolition), II it js still "black-letter" law that a promisor whose 
DJistake is notshared by the other party is less likely to be relieved of his duty 
to. perform than a promisor whose mistake happens to be mutual.12 

Viewed broadly. the distinction between mutual and unilateral mistake 
makes. sense from an economic· point of view. Where both p~es to a 
contract are mistaken abOut the same fact or state of affairs, deciding which 
of them would have been better able to prevent the mistake may well require 

. a detailed inquiry regarding the nature of the mistake and·the (economic) 

. role or position of each of the parties involved!' But where only one party is 
mistaken, it is reasonable to assume that he is in a better position than the 
other party to prevent his own error. ·As we shall see, this is not true in every 
case, but it provides a useful beginning point for analysis and helps to 
explain the generic difference between mutwil and .unilateral mistakes" 

·The case of·BoUlser-t). Hamilton Glass Co. 14 provides a simple illustration. 
InBD7Dser, the plaintiff was a contractor working on a.government project. 
He . solicited. bids from subcontractors for the production, among other 
things, of "variable reflector glasses." In response to the solicitation, the 
defendant submitted a bid of $.22 each for 1,~ glasses .. The plaintiff sent 
the defendant a formal "purchase order," which ·constituted his offer to enter 
a binding contract. Detailed specifications and blueprints were attached to 
the· purchase order. The defendant acknowledged receipt of the purchase 

. • Posger, "'tmJ note 2, at 74--79; Bkhatd A. Posner lit AndreW M. Rosenlield. "'tmJ note 2,.;11 
88-89. . . 

. • ttatatemeat (Second) of Contracts, I 295, Comment A (Tent. Draft No. 10. 1975). 
IO/d. . 

u 3 Corbin, tu#YD note 2,;11 § 608; Palmer, tupu note 2. ;1167, 96-98; Babin, tu~m note 2, at 
~m.79. . 

1~ .. Although it nberalizes relief for unilateral mistake. the Second Restatement of Contracts 
preserves the basic doc:trillal distinction between unilateral and mlltual mistake, &lid makes 
rel!ef.less fnely available in the former case than in the latillr. In this ~gard, compare Restate
!IIeI1t (Second) of Contracts, It 294-95 (Tent. Draft No. 10, 1975) with Restatemetlt of Con
tracts It 502-03 (1932). . 

.13 Profl!lsor .Posu.er's discuss!.011 of· Sherwood v • Walker illustrates this paiDt. See Posner, 
mtya note 2. . 

. 1·207 F.ld 341 (7th Cir. 1953). 
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order and produced the glasses. Upon learning that the finished glasses did 
not conform to the contract specifications, the defendant informed the plain
tiff that it would "cancel" the agreement. The plaintiff obtained the glasses 
from another manufacturer and sued to recover the difference between what 
it eventually bad to pay for them and what it had agreed to pay the defen-
dant. The defendant asserted that it.had been mistaken as to the nature of 
the goods to be ·produced. The court, in holding for the plaintiff, said that 
the defendant's ~ did not justify relief, asserting that a unilateral 
mistake win excuse only where it is known to the other party. 

Clearly, the result in Bowser makes economic sense. Tbe defendant was in 
the best position to guard against his own mistake by carefully reading the 
specifications and examining the blueprints. Although the plaintiff could 
have prevented the mistake by acquiring the necessary expertise himself, by 
supervising the defendant's own initial reading of the proposed contract, and 
by periodically checking to make sure that the produced goods conformed to . 
the contract specifications, it would have been very expensive for him to do 
so. The joint costs of an error of this· sort are minimized by putting the risk of 
the mistake on the mistaken party. This is the solution the parties themselves· 
would have agreed to if they had been made aware of the risk at the time the 
contract was fonned. It is also the solution which is optimal from a social 
point of view. 

In the past, it was often asserted that, absent fraud or misrepresentation, a 
unilateral mistake never justifies excusing the m,istaken party from. his duty 
to perform or pay damagcs.15 This is certainly no longer the law, and Corbin 
has demonstrated that in all probability it never was.16 One well-established 
exception protects the unilaterally mistaken promisor whose error is known 
or reasonably Should be known to the other party.17 Relief has long been 
available in this case despite the fact that the promisor's niistake. is not 
shared by the other party to the contract. 

For example, if a bidder submits a bid containing a clerical error or 
miscalculation, and the mistake is either evident on the face of the bid or 
may reasonably be inferred from a discrepancy between it and other bids, 
the bidder will typically be permitted to withdraw the bid without having to 

u 3 Corbin,~", DOte 2, at § 608; RestatemeDt or Contracts § 503 (l9J2). 
16 3 Corbin, svtN note 2, at § 608; "Statements ate exceedingly common, both in texts and 

in court opinions, that r!!lief will not be elven on the ground of mistake uDless the mistake is 
'mu~·. Sucb a brQad: generalization is untrue. Seldom Is it accompanied by eith!!r definition or 
analysis . • . Casa do not always submit to be classified with either 'mutual mistake' or 
'unilateral mistake'. ADd eveu wben they do lubJDit, the solution does not mechanically fOllow 
in accordmce with a sepande set of rules for eacb du$. Very often reIid bas been and will be 
granted wbere tile mistake is unilateral." 

17 3 Corbin, ~ note 2, at § 610; Benedict 1. lubeR, Unilateral Palpable and Impalpable 
Mistake in CoDStruction Contracts, 16l\1finn. L. Rev. 137 (1932) (bereinafter cited as Lubell]; 
Rabin, IKpm note 2, at 1179-81. . . 
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~.;~ages (even after the bid has been accepted and in some cases relied 
by the· other party)." Or, to take another example, suppose that A 

a proposed contract in writing to B and knows that B has misread 
,,·document. If B accepts the proposed contract, ·upon discovering his 
., he may avoid his obligations under the contract and has no duty to 

<=.:!i?.wpensate ~ f~r A's lost expectation .. " A close1~ r~ated situation involves 
Jh~qffer which IS "too good to be true." One receJ.vmg such an offer cannot 

it up"; ifhe does so, the offeror may withdraw the offer despite the fact 
it has been accepted.ao 
each of the cases just described, one party is mistaken and the other has 

knowledge or reason to know of his mistake. The mistaken party in 
case is excused from meeting any contractual obligations owed to the 
with knowledge. '. 

rule·of this sort is a sensible one. While it is true that in each of the cases 
.. i~t described the .mistaken party is likely to be the one best able to prevent 

i;\~;lDistak.e from occurring in the first place (by exercisin.g care in preparing 
~ .. bid or in reading· ~e proposed contract which has been submitted to 
.!wp), the other party may be able to rectify the mistake more cheaply in the 
.io.~rim between its occurrence and the formation of the contract. At one 
..• ent in time the mistaken party is the better mistake-preventer 

(i,gfonnation-gailierer). At some subsequent moment, however, the other 
·L~·:;··~ . 

.. {;~,~. ~Suppose, filst, a cue in wlrlc:h a bidding contractor makes an offer to supply specilied 
.~ or to do specified work for a definitely named price, and that he was caused to name this 
~~ by an antecedent error of computation. If, J;!efore. ac:c:eptance, tbe offeree !mows, or h~ 
'niSCm. to know, that a materia1 errof has been made; he IS seldom mean enough to accept; and if 

. h~·doeS ac:c:ept, the courts ha"" no difficulty in throwing him out. He is Dot permitted 'to snap 
iii;! .au:h an Offer and profit thereby." 3 Corbiu, IfIIJ:'I note 2, at 1609. For a cae in which a 

\lI!ildiDg ClOIItractor Was ~tk:d to withdraw his bid despite acceptance tPUl nU/lJIt;e by the 
· Jlr;tIy to wliom it was submiUed, see Union Tank Car Co. v .. Wheat Brothers, 15 Utah ld 101, 
·)8.7 P.2d 1000 (1964). 

. ··:;~1:t would be irrational from an economic point of view to permit the party With knowledge (or 
~ to know) of the mistake to enfon:e the other part;y's promise on teliance grounds. A ru1e 
~(1!Ds sort would encourace reliance preclsely wliere it ought to he discouraged. 
.. ',)r: tile non-mistaken party has JIO ~OII to 'l1OlIO of the error, howe""f, the extent of his 

· ~ance is often a factor in cletennining the damages to which he is entitled; If he has substan
~ re!ied on the mistaken pariy'a promise, the lion-mistaken party will usually be given the 

· tight to enforce tile contract (by suing to nlCO""r biS lost expedalion). If, on the other hand, the 
Iio.",mlstaken party has not substantially relied on tIu; promise befote the eltOr Is dlsCIOVered, 
CiOtiits will often allow the mistaken party to withdraw from the contract aD the condition that 

· ~·~mpensate the non-mistaken par1J for lID}' reliance eJQJeDSe5 or incidental costs he has 
~red (such as bavlng to soHclt new bids). 

::~~ 3 Corbin, mtm note 2, at I 607i WiI1itton, IfIFG note z, at § 1517. See also Restmmeat of 
C,9nfruts f 505, Comment A (1932) (dealing with the mistaken party's right to h&yc the conb-act 
.~nned). 

:i.~ 1 Wi1li:ston, SfI#G note Z, at § 94. See Bell v. Canon, 212 Ky. 231,278 S. W. 541 (19Z5), 
G«mai.n Fruit Co. v. Western Union Tel Co., 137 Cal. 598, 70 P. 6$8 (1902), United Slates v. 
·~l"II\IIISb!in, 75 F. Supp. 137 (S.D.N.Y. (947). 
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paxv inay be the better preventer because of his superior access to relevant 
information that will disclose the mistake and thus allow its correction. This 
may be so, for example, if he has other bids to compare with the mistaken. 
one since this will provi~ him with information which the bidder himself 
lacks.11 Of course, if the mistake is one which cannot reasonably be known 
by the non-mistaken party (that is, if he would have to incur substantial 00sts 
in order to discover it), there is no reason to assume that the non-mistaken 
party is the better.(more efficient) mistake-preventer at the time the contract 
is executed. But if the mistake is actually known or could be discovered at·a 
very slight cost. the· principle of efficiency is best served by a compound 
liability rule which imposes initial responsibility for the mistake on the mis
taken party but shifts liability to the othel' party if he has actual knowledge 
or reason to "know of the error. Compound liability ru1es of this sort are 
familiar in other areas of the law: the tort doctrine of "last clear chance" is 
one example. 22 

The cases in which relief is granted to a unilaterally mistaken promisor on 
the grounds that his mistake was knowlfor reasonably knowable by the. 
other party appear, however, to conflict sharply with another line of cases. 
These cases deal with the related problems of fraud and disclosure: if one 
party to a contract knows that the other is mistaken as to some material fact, 
is it fraud for the party with knowledge to fail to disclose the error and may 
the mistaken party avoid the contract on the theory that he was owed a duty 
of disclosure?l3 This question is not always answered in the same way. In 
some cases, courts typically find a duty to disclqse 'and in others they do 
not.24 It is the latter group of cases-those not req'liring disclosure-which 

2) See Lubell, II1IpnJ note 17, at 147-54. 
u·See Richard A. Posner, A Theol)'ofNegligence, 11. Leg. Studies 29, 58 (1972); Charles Q. 

Gregory, Harry.Kaiven, Jr., lit Richard A. Epstein, Cases and Materials on Torts, 40().()6 (3d 
ed. 1977). It might be argued that a oompound liability rule of this sort will encoUlllP the 
mistaken part;y to ieduce his own initial in"vesbnent in mDtake prevention. This may be true. to 
a Kmtted emnt. But since the (potentially) mistaken party bas no way of knowing whether any 
mistake be miM;bt make would be known or reasonably knowable by the other part;y, he takes a 
substantial risk in nlducin8 the level of his own efmrts at miStake prevention. The larpr thb 
risk, the smaller his nlduction wiD be. For a general discussion of how liability rules affect 
individual beha~r and accident prevention in the context of a. single activity, see Peter A. 
Diamond, Single Activity Accidents, 3 J. Leg. Studiea 107 (1974). 

2.1 Although the uondisclosure cases are often disc_d in connection with the problem of 
wiilateial mlstake, the reWion between 'the dOctrines of nondisclosW'e and mistake has fre
quently pualed commentaton. Thus, in a cl_ic artic;le one commeatator writes: ,"A case of 
$Ome ,difficulty arises where the unllmral mistake is known to the other part;y and he joiD.s iD 
the formation of the contract with the mistake UDCOmcted. The question of bow far he Is UDder 
a duty to disclose his superior knowleClge is determined by principies of the law other than those 
we have under discussion [that is, the principles of mistake). and where there is such a duty to 
disclose and failure to observe it, there is. generally a case of fraud. n Roland. R. Foulke, Mistake 
in the Formation and Performance of a Contract, 11 Colum. L. Rev. 197, 229 (1911). See also 
Rabin, sui'rtJ note 2, at 1Z79j Palmer,81I'rtJ note 2, at SO-S9. 

24 13 Williston, m~ note 2, at II 1497-99. See text at DOtes 49"76 itifm· 
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.' .~":awear to conflict with the rule that a unilateral mistake will excuse if the 
. other party knows or has reason to know of its el$tence. 

, In the cases not requiring disclosure, one party is tDistaken and the other 
party knows or has reason to know it. Can these cases be reconciled, with 
those wbich stand for the proposition that·a unilateral mistake plus knowl
tdge. or [ea.son to know will excuse the D$taken p~? More particularly, 
Can the apparent divergence between these two lines of cases be explained on 
economic grounds? . 
" Tbe rest of this paper is devoted to answering these two questions. In 
brief, the answer I propose is as follows. Where nondiscl9sure is permit~d 
(or .put differently" where the knowledgeable. party's contract ~ts are en
forced despite his failure to disclose a known mistake), the knowledge in
volved is typically the product of a costly search. A rule perinitting nondis
closure, is the only effective way of providing an incentive to invest in the 
production of such knowledge. By, contrast, in the cases requiring disclo
sure,25 and in those excusing a unilaterally mistaken promisor because the 
other party knew or had reason to know' of his error, the knowledgeable 
party's special information is typically not the fruit of a deliberate search. 
Although information of this sort is socially useful as well, a disclosure 
requirement will Dot cause a sharp reduction in the amount of such informa
tion which is actually produced. If one takes into account the investment 
costs incurred in'the deliberate production of information, the two appar
ently divergent lines of cases described above may both be seen as conform
.jog (roughly) to the principle of efficiency. which requires that the risk of a 
unilateral~take be placed on the most effective risk-l?reventer. 

U. THE PRODUCTION OF INFOBMATION AND THE DuTY TO DISCl.OSE 

A. Gmeral Conriderations 

It is appropriate to begin a discussion of fraud and nondisclOsure in con
tract law with the celebrated case of Laidlaw v. Organ.26 Organ was a New 
Orleans commission merchant engaged in the purchase and sale of tobacco. 

2S Alllwulh throughout the paper I use the expressiOn ''duty to disclose," the dUlf iDvolved is 
, typic;aIIy not a true 1egaI 'obligation. U the PIII1¥ with knowledge fails to disclose th!: other 

part;y's mvr, his failure to do so will give the mislaken party grounds for a WidiD81111)' contra.:l 
which hili been concluded between them. In the al!sence of such a contract, however, the 
knowing JiaI'l1 bas no positive dul1to disclo-.-that is, nondisclosure win not by itself give the 
mistaken party the right to sue him for damages. Of course. in $Ome ~or example, where 
there is a fiduciary relation between the parties_ positive dut¥ of this latter aort·may exist. 
Where it does, a failure to disclOSll is not simply a defense to the knowio8 P&1't1's suit to enfor;ce 
the other parl}"s contractual obligations; it also provides the mistaken part;y with an indepen
dent cause of GOD for damages. 

2'LaidlaW Y. O~, IS U.S. (2 Wheat.) 178. 
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Early on the morning of February 19, 1815, he was informed by a Mr. 
Shepherd that a peace treaty had been signed at Ghent by American lnd 
British officers, formally ending the War of 1812. Mr. Shepherd (who was 
himself interested in the profits of the transaction involved in Laidlaw v, 
O1gan) had obtained information regarding the treaty from his brother who; 
along with two other gentlemen, brought the news from the British Fleet, 
(What Shepherd's brother and his companions were doing with the British 
Fleet is not disclosed.) 

Knowledge of the treaty was made public in a handbill circulated around 
eight o'clock on the morning of the nineteenth. However, before the treaty's 
existence had been p~blicized ("soon after sunrise" according to the reported 
version of the case), Organ, knowing of the treaty, called on a representative 
of the Laidlaw firm and entered into a contract for the purchase of 111 
hogsheads of tobacco. Before agreeing to sell the tobacco, the Laidlaw rep
resentative "asked if there was any news which was calculated to enhance 
the price or value of the article about to be purchased. II It is unclear what 
response, if any, Organ ~ to this inquiry,Z7 

As a result of the news of the treaty-which signalled an end to the naval 
blockade of New Orleans-the market price of tobacco quickly rose by 30 to 
50 percent. Laidlaw refl.!Sed to deliver the tobacco as he had originally 
promised. Organ subsequently brought suit to recover damages and to block 
Laidlaw from otherwise disposing of the goods in controversy. Although the 
report of the case is unclear, it appears that the trial ju.:lge directed a verdict 
in Organ's favor. The case was appealed to the United States Supreme Court 
which in an opinion by Chief Justice Marshall remanded with directions for 
a new trial. The Court concluded that the question "whether any imposition 
was practiced by the vendee upon the vendor ought to have been submitted 
to the jury" and that as a result "the absolute instruction of the judge was 
erroneous." Marshall's opinion is more famous, however, for its dictum than 
for its holding: 

The question in this case is, whether the intelligence of extrinsic circumstances, 
which might inlluence the price of the commodity, and which was exclusively within 
the knowledge of the vendee, ought to have been communicated by him to the 
vendor? The court is of opinion that he was not bound to communicate it. It would be 
difficult to circumscribe the contrary doctrine within proper limits, wh~re the means 
of intelligence are equally accessible to both parties. But at the same time, each party 
must take care not to say or do anything tending to impose upon the other. 

. 21 If Organ denied that he had beard any news of this sort, he would have committed afraud. 
It may even be, In light of Laidlaw's direct question,. that silence on Organ'. part was fraudu
lent. William W. Story, A Treatise on tbe Lr.w of Contracts 444 n.2 (Zd ed. 1847). In my 
discussion of the case, and or the general rule which Marsballiays down in bis famous dictum, I 
have put aside any question of fraud on Organ" part. See note 49 i'ffra, . 
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Althougb Marshall's dictum in Laidlaw v. Organ has been sharply 
criticized,21 it is still generally regarded as an accurate statement of the law 
(when properly interpreted).2' The broad rule which Marshall endorses has 
usually been justified on three related grounds: that it conforms to the legiti. 
mate expectations of commercial parties and thus accurately reftects the 
(harsh) moralitY of the marketplace;'· that in a contract for the sale of goods 
each party takes the risk that bis own evaluation of the worth of 'the goods 
may be errooeous;3. or finally, that it justly rewards the intelligence and 
industry of the party with special knowledge (in this case, the buyer).32 This 
last idea may be elaborated in the following way. 

News of the treaty of GheJ1t affected the price of tobacco in New Orleans. 
Price measures the lelative value of cOmmodities: information regarding the 
treaty revealed a new state of. affairs in which the Yalue of tobacco-lelative 
to other goods and to tobacco-substitutes in particular-had altered. J3 An 
alteration of this sort is almost certain to affect the ·allocation of social 
resources.34 If the price of tobacco to suppliers rises, for example, farmers 
will be encouraged to plant more tobacco and tobacco merchants may be 
prepared to pay more to get their goods to and from market .. In this way, the 

21 See, for ezunple, Palmer, m;1'IJ note 2, at 84. . 
2t 12 W".niston,~ note 2, at i 1497; RestatementofCoutracts § 472, CommeatB (1932); 

Rabin,. note 2, at 1279; W •. Page Keeton, Fraud-CollcealmeDt and Non-~, 15 
Ta:. L. Rev. 1, 21-23 (1936) [hereinafter cited as Keeton]; Edwin W. Patterson, Essentials of 
Insurance Law 447 (1957). 

10 Classic statements of this idea Ill&)' be found in W1lIiam W. Story, SU;I'IJ Dote 27, at 442-43, 
and Janus Kent, 2 Commeutariel If 484, 48S (l2th ed. 1873). 

Jl''Ii in l1li arm's-length bargaining b:ansactioD A has assumed the risk. concerning the 
emlenc:e or DOnai&tenc:e qf a:rWn facts, and be Is mistaken coDcernlng these fads, IIIId there 
bas been no fraud or imllC!litioD, A will DOt be able to rescind his CODtract, regardless of B's 
knowlcd&e of A's mistake" [citing Laidlaw v. Oqan, 15 U.S. (Z Wheat.) 178 (1817)]. Rabin, 
nj;a Dote 2, at 12 79. 

Ii In his excellent law review article on fraud and nondisclosure, Professor Keeton draws 
aUeiltion to the fact that courts, in deciding when to impose a duty to disclose special iDfonDa
tjon, have beeD inftueDCed by the way in which the informatiol.l _ acquired. At one point, for 
example, he ,lates that "the way in which the buyer acquha the information which he CGIIc:eIIs 
from the vendor should be a material c:m:umstance. The information might have been acquired 
as'", result of his bringing to bear a. superior knowledge, inteilipl1Ce; ski11 "r technical judgment; 
it might have been acquired by mere chance; or it might have been acquired by meaDS of some 
tortious'action 00 his part. • Keeton, -tra note %9, at %5, The maiD purpose of the present article 
Is to develop this distinction between different kinds of infonDat1on in a more I'i&orous fashion, 
to justify the distinction on economic pounds, and to demoPSCrate its explanatory power as r. 
principle for ordering the disd06ure cases. 

IS, See. geneza1br Jack Hirshleifer, The Private and SocIal Value of Information and the 
ReWard to Inventive Adivity, 61 Am. Econ. Rev. 561 (1977) I.h~ cited r.s Hlrfhleifer), 
. '~'Tbis will not be true in a regime of "pure exchange, II that is, in a regiJne when: pods are 
~ exdlimged IIIld not pzoduc:ed (the pool of exchanged gaods remaining constant). In "the 
more realistic Rgime in which production and exchange both tab place, II however, information . 
of die IOrt iIlvolved in· Laidlaw v. Organ wUl have a1locative consequences. IIirshlelfer, ntra 
DIIte.33; at 566-67. 
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proportion of society's (limited) resources devoted to the production and 
transportation of tobacco will be increased, Information revealing a change 
in circumstances which alters the relative value of a particular commodity 
will always have some (perhaps unmeasurable) allocative impact. (In addi
tion, of course, information of this sort will have distributive consequences: 
the owners of tobacco or of rights to tobacco will be relatively wealthier after 
the price rise, assuming that other prices have not risen or have not risen as 
~J . 

From a social point of view, it is desirable that information which reveals 
a change in circumstances affecting the relative value of commodities reach 
the market as Quickly as possible (or put differently, that the time between 
the change itself and its comprehension and assessment be minimized). 35 If a 
farmer who would have planted tobacco had he known of the change plants 
peanuts instead, he will have to choose between either uprooting one crop 
and substituting another (which may be prohibitively expensive and will in 
any case be costly), or devoting his, land to a nonoptimal use. In either case, 
both the individual farmer and society as a whole will be worse off than ifhe 
had planted tobacco to begin with. The sooner information of the change 
reaches the farmer, the less likely it is that social resources' will be wasted. 

Consider another (and perhaps more realistic) illustration of the same 
point. A is a shipowner who normally transports goods between New Or
leans!Uld various other ports. However, because of the naval blockade, he is 
unable to enter the New Orleans harbor. Some time after the treaty is 
signed, but before its existence is publicized, A enters a contract to ship cotton 
from Savannah to New York City. Mer news of the treaty reaches New 
Orleans, a tobacco merchant in that city offers A a "bonus" if he will agree to 
deliv~r a shipment of tobacco to Baltimore. If we assume that the offer is 
sufficiently attractive to induce A to' breach his first .contract and pay dam
ages,l6 although his ship will be properly allocated to its highest-valuing 

'S "To gain an advantage from better knowledge of facilities of commuDication or transport is' 
sometimes regarded as almost dishonest, although it is quite as important that society make use 
of the best opportunities in this respect as in using the latest scientific discoveries. This prejudice 
has in a considerable measure affected the attitude toward commerce in general compared with 
that toward production. Even economists who regard themselves as definitely above the crude 
materialist'fallacies of the past CODstantly commit the same mistake where activities direclled 
toward the acquisition of such practical knowledge are concemed---Gpparently because in their 
scheme of things all such knowledge is supposed to be 'given'. The common idea now seems to 
be that all such know ledge should as a matter of course be readily at the command of every
body, and the reproach· of irrationality leveled against the existing economic order is frequently 
based on the fact that it is not so available. This view disregards the fact that the method by 
which su~h knowledge can be made as widely available as possible is precisely the problem to 
which we have to find an answer," F, A. Hayek, The Use of Know1edge in Society, 35 Am. 
Econ. Rev. 519, 522 (1945). 

36 Which it will be if· the new offer is for an amount greater than the old conuact plus 
whatever damages A will have to pay B for breach of his original promise to carry B's I;Otton to 
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, user, the cost of allocating it will be greater than it would have been had 
information of the treaty reached A before he entered his first contract. 

. Resources will be consumed by A in transacting out of the first cpntract; from 
a social point of view, their consumption represents a pure waste. 

Allocative efficiency is promoted by getting information, of char!.ged cir
cumstances to the mark.etas quickly as possible. Of course, the information 
doesn't jUst "get" there. Uke everything else, it is supplied ~y individuals 
(either directly, by being publicized, or indirectly, when it is signalled by an 
individual's market behavior). . 

In some cases"the individuals who supply info~tion have obtained it by' 
a deliberate search; in other cases, their information has been acquired 
casually,)7 A securities analyst, for example, acquires informa,tion about a 
particular corporation in a deliberate fashion-by carefully studying evi
'dence of its economic performance. By contrast, a businessman who acquires 
a valuable piece of information when he. accidentally overhears a conversa
tion, on a. bus acquires the information casually.3. 

As it is used here, the term "deliberately acquired infonnation" means 
infor-mation whose acquisition entails costs which would not have been in
curred but for the likelihood, however great, that the information ,in ques
tion would actually be produced. These costs may include, of course, not 
only direct search costs (the cost of examining the corporation's annual 
statement) but the costs of developing an initial expertise as well (for exam
ple, the cost of attending business school). If the costs incurred in acquiring 
the information (the cost of the bus ticket in the second example) would have 
bee'n incurred in any case-that is, whether or not ,the information, was 
forthcoming-the information may be said to have been casually acquired. 
The distinction between deliberately and casually acquir~d information is a 
shorthand way of expressing this economic difference. Although in reality it 
may be difficult to determine whether any particular item of information has 
been acquired in one 'Nay or the other, the distinction between these two 
types of information ha.s--,.as I hope to show-considerable analytical use
fulness . 

'.Uinformation has been deliberately acquired (in the sense defined above), 
and·itspossessor is denied the benefits of haVing and using it, he will have an 

NeW:,York. See John H. Barton, The Economic Basis of Damages for Breach ofContra.ct, 1 J. 
Leg. Studie$.117 (1972); Posner. IIl/ml ~ 2, at &8-93. ' 
• :P'.~ the.distinction between "professional" and "altruistic" rescuers drawn by Wd-
1iain M. LaIIdes &: Richard A. Posner in Salvor.., Fi.nd.eB, Good Samaritans, and Other ~ 
aien: An Economic Study of Law and Altruism, 7 J, I.eg. StudieS 83 (1918). The costs of 
~ing for information are analyzed in Stigler, The Economics of Infonnation In the Organi-
2ia:qon 1){ Industry (1968). . 

\!~'Uuless, of course, he rides buses for this very purpose, In this bnpzobable case. he, would 
~qulre his infoltDation deliberately. 
":':;'.'~" 
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incentive to reduce (or curtail entirely) his Pl"oductioll, of such iDformation in 
the future. This is in fact merely a consequence of defining deliberately 
acquired information in the way that I have, since one who acquires infor~ 
mation of this sort will by definition have incurred costs which he would 
ha ve avoided had it not been for the prospect of the benefits he has now been 
denied. By being denied the same benefits, one who has casually acquired 
information will not be discouraged from doing what-for indepen~ent 
reasons-he would have done in any case. . 

It might be claimed that whenever the benefits of possessing any kind of 
information are either increased or decreased, one would expect to find some 
overall adjustment in the level of investment in the production of such 
information. H he is not permitted to benefit from the information he ac
quires, even the bus rider will in the future pay less attention to the conver
sations going on around him (although it would certainly be strange if he 
stopped riding buses altogether). But while it is true that in reality every 
adjustment (upwards or downwards) in the benefits of possessing a particu
lar kind of information will have an incentive effect of some sort, the effect 
may vary in magnitude---it may be greater or Jesser. Strictly speaking, casu
ally acquired information (as I have used the term up to this point) represents 
the ideal limit of a continuum-the case in which the change in magnitUde 
that results from eliminating one of the' benefits of possessing certain infor
mation is zero~ In any real case there will be incentive effects which fall 
somewhere along the continuum. HoweVer, where the decline in the produc
tion of a certain kind of information which is caused by denying its possessor 
the right to appropriate the information for his own benefit is small, it is 
likely to be more than offset by the corresponding social gain that results 
from the avoidance of mistakes. In the argument that follows, I sball use the 
term "casually acquired information" in a somewhat looser sense than I have 
used it so far to refer to information of this sort. 

One effective way of ,insuring that an individual will benefit from the 
possession of information (or anything else for that matter) is to assign him a 
property right in the information itse1f-a right or entitlement to invoke the 
coercive machinery of the state in order to exclude others from its use and 
enjoyment.39 The benefits of possession become secure only when the state 
transforms the possessor of information into an owner by investing him with 
a legally enforceable property right of some sort or other. The assignment of 
property rights in information is a familiar feature of our legal system. The 
legal. protection accorded patented inventions and certain trade secrets are 
two obvious examples.40 

J'See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347· 
(Papers & Proceedings 1967). 

40 See Arnold Plant, The Economic Theory Concerning Patents for Inventions, in Selected 
Economic Essays and Addresses 3S (1974). 
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One (seldom noticed) way in which the legal system can establish property 
rights in' information is by permitting an informed party to enter-and 
enforce-c~)Dtracts which his information suggests are profitable, without 
disclosing the information to the other party.41 Imposing a duty to disclose 

. upon the knowledgeable party deprives him of a private advantage'which 
. the information would otherwise afford. A duty to disclose is tantamount to 

a.requirement that the benefit of the information be publicly shared and is 
thus antithetical to the notion of a property right whicb--.,.whatever else it 
may entail-always ~equires the legal protection of private appropriation.4Z 

Of course, different sorts of property rights may be bet~r suited for pro
tecting possessory interests in different sorts of information.43 It is unlikely, 
for example, that information of the kind involved in Laidlaw v. Organ 
could be effectively protected by a patent system.44 The only feasible way of 
assigning property rights in short-lived market information is to permit those 
with such information to contract freely without disclosing wlu,\t they know. 

It is unclear, from the report of the case, whether the buyer in Ltx,idlaw 
casually acquired his information or made a deliberate investment in see king 
it out (for example, by cultivating a network of valuable commercial "friend
ships"). If we assume the buyer casually acquired his knowledge of the 
~reaty, requiring him to disclose the information to his seller (that is, denying 
him' a property right in the information) will have no significant effect on his 
future behavior. Since one who casually acquires. information makes no 
investment in its acquisition, subjecting him to a duty to disclose is not likely 

· '(This DouOD is suggested--but Rllt developed-by Hirshleifer. In discusSing the fate of Eli 
W1iItney, wbo "invested considerable resources In the attempt to protect bis patent and prose
cute infringements- (to DO avail), Hirshleifer has this to say; 

"Bilt what seems to I!a~ been o~rloo~ is that there were other routes tD profit for 
· Whitney. The cottOD gin had obvious speculati~ implications for the price of cotton, the 
Wlue of slaves and of cotton-bearing land, the business prospects of firms engaged in cotton 
_housing and 5hipping, the .site values of key points in the transportation network that 
sPrang up. There were also predictable implications for competitor industries (wool) and 
'?Jmplementanr ones (texh1es, machinery). It seems very likely that some forethoughted indi
..;duals reaped speculative gains on these developments, though apparently Whitney did not. 

· And~t, he was the first in the know, the possessor of an unparalleled opportunity for 
s~lative profit. Alternatively, of couroe, Whitney tvIIld have attempted to keep his 
.~~ secret except to those who bo~t the information from him." 
~r, suIi'll note 33, at 571. . 
.' ~¥.one ~ tD a contract is under a duty to disclose, he must speak up whether or not the 
otbe!'party to the eontract ask$ him what he knows. The fact that the knowledgeable ~ Is 
~,Alll.d-:r a duty of disclosure does not mean, however, that he can lie when ased a question of 
~l$,~.rt. nat would be fraud. However, the knowledgeable party who is not under such a duty 
~. refuse to respond to the lither party's' inqUiries, and put the other party. to the risk of 
'deciding Whether to go ahead with the eontract or DOt. (The knowledgeabJe party may, of 
course;. simply sen his infonnation to the other party If he wishes.) 
-'~;\~!I .~ general costs of establishing property rights in Information, see Harold Demsetz, 
~~on and Efficiency: Another Viewpoint, 12 J. Law & Econ. 1, 10-11 (1969). 
: }t~ .Arnold Plant, supra note 40 for a discussion of the costs of the patent system, as 
co~ with o~er legal devices fur the assignment of property rights in inforination. 
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to reduce the amount of socially useful information which he actually gener
ates. Of course, if the buyer in Laidlaw acquired his knowledge of the treaty 
as the result of a deliberate and costly search, a disclosure requirement will 
deprive him of any private b,enefit which he might otherwise realize froltl 
possession of the information and should discourage him from making simj.. 
lat investments in the future. 

In addition, since it would enable the seller to appropriate the buyer's 
information without cost and would eliminate the danger of his being lured 
unwittingly into a losing contract by one possessing superior knowledge, a 
disclosure requirement will also reduce the seller's incentive to search. Deny
ing the buyer a property right in deliberately acquired information will 
therefore discourage both buyers and sellers from investing in the develo~ 
ment of expertise and in the actual search for information. The assignment 
of such a right will not only protect the investment of the party possessing 
the special knowledge, it will also impose an opportWlity cost on the other 
PartY and thus give him an incentive to undertake a (cost-justified) search of 
his own. 

H we assume that courts can easily discriminate between those who have 
acquired information casually and those who have acquired it deliberately, 
plausible economic considerations might well justify imposing a duty to 
disclose on a case-by-case basis (imposing it where the information has been 
casually acquired, refusing to impose it where the information is the fruit of 
a deliberate search). A party who has casually acquired information is, at the 
time of the transaction, likely to be a better (cheaper) mistake-preventer than 
the mistaken party with whom he deals-regardless of the fact that both 
parties initially had equal access to the information in question. One who has 
deliberately acquired information is also in a position to prevent the other 
party's error. But in determining the cost to the knowledgeable party of 
preventing the mistake (by disclosure), we must include whatever investment 
he has made in acquiring the information in the first place. This investment 
will represent a loss to him if the other party can avoid the contract on the 
groWldS that the party with the information owes him a duty of disclosure. 

If we take this cost into account, it is no longer clear that the party 
with knowledge is the cheaper mistake-preventer when his knowledge has 
been deliherately acquired. Indeed, the opposite conclusion' seems more 
plausible. In this case, therefore, a rule permitting nondisclosure (which has 
the effect of imposing the risk of a mistake on the mistaken party) corre
sponds to the arrangement the ,parties themselves would have been likely to 
.adopt if they had negotiated an explicit allocation of the risk at the time they 
entered the contract. The parties to a contract are always free to allocate this 
particular risk by including an appropriate disclaimer in the terms of their 
agreement. Where they have failed to do so, however, the object of the law 
of contractli 'should be (as it is elsewhere) to reduce transaction costs by 
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providing a legal rule which approximates the arrangement the parties 
would have chosen for themselves if they had deliberately addressed the 
problem.45 This consideration, coupled with the reduction in the production 
of socially useful information which is likely to follow from subjecting him, to 
a disclosure requirement, suggests that allocative efficiency is best served by 
permitting one who possesses deliberately acquired information to enter and 

'enforce favorable bargains without disclosing what he knows.4'· " 
, A rule which calls for case-by-case application of a disclo,sure requirement 
is likely, hoWever, to involve factual issues that will be difficult (and,expen
sive) to resolve. Laidlaw itself illustrates this point nicely. On the facts of the 
case, as we have them, it is impossible to determine whether ,the' buyer 
actually made a deliberate investment in acquirilig information regarding 
the treaty. The cost of administering a. disclosure requirement on a case-by
case basis is likely to be substantial."? 

As all alternative, one might uniformly apply a blanket rule (of disclosure 
or nondisclosure) across each class of cases involving the saine sort of infor
mation (for example, information about market conditions or about defects 
in property held for sale). In deletmining the appropriate blanket rule for a 
particular class .of cases, it would first be necessary to decilte whether the 

45 Posner, ntpra. Dote 2, at 65-69j Richard A. POSDer & Andrew M. Rosenfield, ntp.u Dote 2, at 

88-89., . .., 
. "In _t years, there has been consi~rable dis3gre.ement.among economists regardlng the 
optimal \evel of p!jvate invesbnent in '!Iu! production of information. This problem has beeD" 
di-.ssed'in Kenneth J. Arrow, Higher Education as a Filter, Z J. Pub, Ikon. 193 (i97.3)j 
Harold·~ Information and Efficiency: Another Viewpoint, 12 J. Law & Ec:oD. 1 (1969): 
John M.1!I\IPhaIl,.Priv&te Incentives and Public Information, 64 Am. Econ. Rev. 373 (1974-); 
Eugene F. Failla & Arthur B. laffer, Information and t;:apital Markets, 44 J. ~IU. 289 (1971); 
Hlrshleifer, ntp.u note 33j and YOraID BarzeI, Some Fallacies in the Interpretation ofInformi
lion Costs, 10 J. Law & Econ. 291 (1977). 
, ,~ economists who haw: discussed the problem agree that IIDder a legal system which 
rilcn&tPzed no pro~ rights in information, too little infonnation would be produced. several 
ecoIiOiliiSts, however, haw: expressed a COD~ that a system of PropelV rights in information 
m;ijr,: J!!)cIeT some cirCumstances, induce an overinvesttnent in the prOduction of informatiOn. 
S~,,¥lr',e~iriple, Hirshleifer, mpm note 33, at 573. As:slllning that our legal rules cannot be 
~~,~ tUned, in, deciding whether to permit the nondisclosure of certain info~n (~~ . 
IS, IW\t a propert;y right in the Information), we may be forced to make a practical chOICe 
betw~~ over-1IIlli underinvesttnent-between two l~tlwHlptimal altemativa. lIowever, 
aiD~'J(is certain that the elimination of propelV rights will result in underproduction, and 

, , ..... i danger that the recognition of such rights win lead to ,ow:rpioduction, there is a stlyng . 
copclusive) e(OlIOmic case (or recognizing property rights iii information, at least where 
imatlon'is deliberisteIy acquired. FrOm an eCOnomiC point of view, this may not be an 

Opli~tSolution, but it is more attractive than the other (practical.) altematiw:. 
: .. ~!,;f~f!l, general' discusSion of the costs (and benefits) of speaftcit;y in the formuliWon of legal 
~;~~c Ehrlich & Richard A. !'osner, An Et:oliomii: ¥a1ysis of I.qal Rul,emaking, 3 J. 
r.:eg:;~dieS 257' (1974). One of the disadvantages of a case-by--ca.se app~uh is that it ma,y 
e'l~~~ information'Seekers to invest more than they would otherwise invest merely in order 
~ '~"e", their proprietary claims. For a discussiOn of this problem, in the context of water 
~§f.~Ja.ck Hirshleifer,]ames C. I!eH&ven, & Jerome W. MilUinan, Water Supply: Eco-
no~~~ TeChnology, and Policy' 59-66 (1960). ' " ' 
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kind'of information involved is (on the whole) more likely to be generated. by 
chance or by deliberate searching. The greater the likelihood that such in
formation will be deliberately produced rather than casually discovered, the 
more plausible the assumption becomes that a blanket rule permitting non-' 
disclosure will have benefits that outweigh its costs. . 

In Laidlaw, for example, the information involved concerned changing 
market conditions. The results in that case may be justified {from the more 
general perspective just described) on the grounds that information regard. 
ingthe state of the market is typically (although not in every case) the 
product of a deliberate search. The large number of individuals who are ' 
actually engaged in the production of such information lends some empirical 
support to this proposition. 411 

B. The Case Law 

The distinction between deliberately and casually acquired information 
helps us to understand the pattern exhibited by the cases in which a duty to 
disclose is asserted by one party or the other. By and large, the cases reqUir
ing disclosure involve information which is likely to have been casually 
acquired (in the sense defined above). The cases permitting nondisclosure, 
on the other hand, involve information which, on ~e whole, is likely to have 
been deliberately produced. Taken as a group, the disclosure cases give at 
least the appearance of promoting allocative efficiency by limiting the as. 
signment of property rights to those types of information which are likely to 
be the fruit of a deliberate investment (either in the development of expertise 
or in actual searching) .• ' 

•• In its 42nd annual report for the fiscal year ending June 30, 1976, the Securities and 
Ellchange Commission states that at the end of fiscal year 1976 total broker·dealer registratiOllS 
numbered 5,3OS and total investment adviser registrations numbered 3,857; 42 S.E.C. Ann. 
Rep. 182 (1976). The number of individuals actualiy engaged in the deliberate collection and 
dissemination of mar ket information is, of course, mucb larger than these figures would indicate 
since a single broker-dealer or investment adviser may well be a large firm with many employ. 
ees. 

" I note, before twning to disclosure cases themselves, that many of the cases raise two 
problems which are not addressed in this paper. The first problem involves the existence or 
noneldstence of a confidential or fiduciary relation between the parties to the contract. Where 
such a relation exists, courts are more likely to require disclosure than they would otherwise be. 
"Where It fiduciary relationship exists between the parties, such as attomey and client, guardian 
and ward, trustee and cestui que tnlst, executor and legatee, principal and agent, partner and 
copartners, joint venturer and fellow joint venturers, there is a positive duty to disclose material 
f~; a failure to do so is constructively fraudulent. As mentioned earlier, a similar obligation 
e:dsts where a broker dealing in securities DC real estate represents a prinCipal. 

Also, the nature of the transaction or the relation of the parties may be such that as to the 
particular transaction in question, the duties of a fiduciary are imposed upon one or the other 
party, and such a relation involves a duty of disclosure." 12 Williston, 'suPN note 2, at § 1499. See 
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The economic' rationale for permitting nondisclosure is nicely illustrated 
bY several cases involving the purchase of real estate where the buyer had 
reason to believe in the existence of a subsurface oil or mineral deposit 
unknown to the selle!,.50 For example, in Neill v. Shamburg,s. the parties 
'were cotenantsSl of an oil lease on a 20o-acre tract. The buyer (Shamburg) 
bought his cotenant's interest in the tract for $550 (with a provision for an 
additional $100 ip case a well producing six or more barrels of: oil a day 
should be found). At the time of the sale, Shambur;g was operating several 
wells on an adjacent tract of land. One of the wells was quite valuable. 
Shamburg "directed his employees not to give information on this subject" 
and said nothing to his cotenant regarding the well when he purchased her 
interest in the 200-acre tract. The court held that Shamburg ~d not owe 
Neill any" duty of disclosure and refused to set aside the sale of her balf~ 
interest in the oil lease. The court supported its conclusion with the following 
argument: 

The plaintiff [the seller] had no interest in the 5O-acre lease, but we may concede that, 
when she was about to sell "her part of the other lease to her co-tenant, she became 
entitled to know such facts with regards to its production as would bear upon the 
value of the other. LIn .light of what follows, the meaning of this sentence is not 
entirely clear.] But, unless there is some exceptional circumstance to put on him the 
duty to speak, it is the right of every man to keep his business to himself. Possibly, 

also William W. Kerr, Ken- on the Law oC Fraud and Mistake 185-86 (7th ed. 1952); GeQrge 
Spencer Bower, Actionable Non-Disclcmue 273-74 (1915). 

The second probleJJl concerns the line between nondisclosure, on the one hllDd, and fraud or 
positive misrepresentation, on the other. Even if a party to It contract is owed no duty of 
dlsclosure, fraud or misrepresentation by the other party will almost invariably give him a lepI 
basis Cor avoiding the oontract. 12 Wdliston,IflJWG note 2, at. §§ 148-7, 1488; Keeton,:suJWG note 29, 
at Hi (note especially the distinction drawn between nondisclosure and "active concealment'')., 

Each of these two gen'eral rules DC principles makes sense from an economic point of view: a 
fidociary relation CIID be viewed as a deliberate form of risk sharing (the beneficiary in effect 
purcbases the other party's information), and fraud is economically undesirable because it 
positively increases the amount of misinformation in the market and is therefore likely to reduce 
the efficiency of the market as a mechanism for allocating resources. See general\y Michael R. 
Douby &: Edi Karni, Free Competition and the Optimal Amount oC Fraud, 16 J. Law & Eoon. 
67 (1973). 

1 have chosen not to disc\lSS these two problems because they are centered on difficult 
qu.estions of fa.ct (wh~ does a fiduciary relaCion ellist? where do we draw the Une between 
?oiidisclosure and fraud?) about which it is difficult to generalize in a way that. is theoretically 
mt~resting. The cases selected for discussion have been chosen, in part, because they do not 
raiSe ,questions of this sort. 

'a FOll v. Mlu:kreth, 2 Bro. a.. 400, 420, 30 Eng. Rep. 148 (1788) (dictum); Smith v. Beatty, 
~ ~~,Eq. 456 (N.C. 1843); Harris v. Tyson, 24 Pa. 347 (1855); Stackpole v. Hancock, 40 Fla. 
362,-24 So. 914 (1898); Holly Hill L<unber Co. v. McCoy, 201 S.C. 427, 23 S.E. 2d 372 (1942); 
~Ulant W. Story, sujmJ "!lte 27. at 442; 12 Williston, svpm. note 2, at!} 1498. 
, ,~~Nej.ll v. Shamburg, 158 Pa. ~61, 27 At!. 992 (1893). 

" ",2 The oourt held, inter oJia, that their cotenancy did not create a fiduciary relation between 
the parties. ' 
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Shamburg was unduly suspicious on this point, but the Dature and position of his 
business suggested caution. Fogle testifies that Sbamburg was the only person opefat
ing in that neighborhood, and James says tho, Shambu.,., told him h' had s/le," "ear 
$1$0,000 in developin, that twritory, "and now aU thes.j.llovJs a.,.. anxious eo pry 
i,,'o my /nuiness." We do not find in th~ acts of Shamburg, under the circuDlstances, 
anything more than a positiw i"'!I",jo" lind effOl"t eo .,.eap the be"qit qf his e"'wPt'ise, 
by keef)i"g the knowledge qf its remIts to hims.1f, and 'we agree with the master that 
this "falls far short of establishing fraud. "53 

A more recent-and cert8Inly a more dramatic-ase of this sort arose in 
connection with Texas Gulf Sulphur's discovery of the fabul9usly rich Kidd 
Creek mine near Timmins, Ontario.54 After, conducting extensive aerial 
surveys which revealed a geological anomaly indicating the presence of mas
sive sulphide deposits, Texas Gulf Sulphur purchased options covering min
erai and surface rights from the owners of several adjacent lo~ on which the 
anomaly was located. One of these options covered a parcel of land owned 
by the estate of Murray Hendrie. The Hendrie option (which was obtained 
for $500) provided that Texas Gulf Sulphur could acquire mining rights to 
the property by the payment of $18,000 at any time during the two years 
immediately following execution of the option.'5 The option also provided 
that in case a commercial deposit of ore .were discovered, the Hendrie estate 
would be given 10 percent of any profits. Mter the existence of the deposit 
became publicly known, representatives of the Henqrie estate protested that 
Texas Gulf Sulphur had intentionally misled the seller by failing to disclose 
·that it had "an unusually promising indication of economic mineralization on 
the Hendrie property." A lawsuit, brought by the representatives, was even
tually settled out of COurt.56 

Both Shamburg and Texas Gulf Sulphur had reason to think that the 
land they were purchasing was far more valuable than the owner of the land 
believed it to be. In each case, the buyer's information regarding the value of 

Sl Neill v. Sbamburg, 27 AtI. 993 (l893). Italics added. 

s. For an ac;count of the discovery, and subsequent events, see Morton Shulman, The Billio. 
Don ... Windl'all (1969). 

os /d. at 82. 

56 As part of the settlement, Texas Gulf Sulpbur agreed to purchase Hendrie's 10% share ill 
the 'profits of the mine. The value of Hendrie's share has been e5timat.ed to be about 
$100,000,000. This fact, of coune, considerably weakened his misrepresentation claim; ill 
addition, the 10% provision should probably be regarded as a.device for deliberately allocatinr 
the risk in question. 

It is interesting to note that in a Iltigated case arising out of a related trllll$adion, the Ontario 
High Court of Justice remarked that Texas Gulf Sulphur was only doing "What any prudent 

, mining company would have done to acquire properly in which it knew a very promising 
anomaly lay" when it purchased property "without causing the prospective vendon to suspect 
that a discovery had been made." Leitch Gold Mines, Ltd. v. Texas Gulf Sulpbur, J Ontario 
Reports 469, 492·9.} (1969). 
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the property was the product of a deliberate search, in which the buyer had 
_ted a substantial sum of money;· (In the four years before its discovery 
Of the . Kidd Creek deposit, Texa Gulf Sulphur spent nearly $3 million 
exPloring other anomal~with no results.)57 The information, in both 
cases. revealed characteristics of the property which increased 'the efficiencY 
of its utilization and, therefore, its value to society as a whole. . . , 
. InfC)nn&tion pertaining to the likelihood of a subsud~ oil or mineral 
depoSit will often be the fruit of a deliberate investment. ~ither in ~tua1 
exploration or in the development of geological expertise. In order to encour
age the production of such information, our legal system generally permits 
itsp0sses50r to take advantage of the ign(,~ce of others by trading without 
disclosure. " . 

A sbm1ar result is usually reached where the information concerns' an 
anticipated ,develop~t of some sort which will make the properv more 
vBIuable. S81n Gum-anty Sqfe Deposit 0- Trust Co. tI. Lieboldj" for example; 
the.trust company purchased an option on Liebold's prop~rty. It'subse
quently exercised .the option and purchased the property for $15,000 •. 
Liebold sought to avoid the sale on the grounds "that at the time the option 
was secured. a company known as the Standard Steel Car Company con
templated coming to Butler (pa.] to establish a large m8nufacturing plant; 

. that Mr. Reiber [an agent of the trust co.] had knowledge of this matter, 
and while defendant had heard of the coming of some contempI8.ted com
pany, his knowledge was indistinct and indefinite. and the certainty of its 
coming was known to the plaintiff, who withheld his knowledge from de
fendant." The trial court found that both parties had known of the "rumor" 
that a manufacturing plant would be established in Butler, and that they 
had adjusted the price of the'option accordingly. The Pennsylvania Supreme 
Court, in affirming a judgment for the trust company, 'had this to say: 

51 ,Morton Shulman; lfAtra DO~ 54, at 7. It is unlikdy that Teas Gulf Sulphur cOuld have 
bi:Defited from its iDro~niatioD in any other way than by purdwing the propeny on' whiCh the 
&DOmaIy' was Iocateil. If it bad attempted to sell its information to the landoWuem, Texas Gulf . 
SuIph\ll' would have encountered two diflkulties. It would first have bad to convince the 
IandC!wne~ of the value of the inro~ without actually disclosing it. SeCond, it woulcJ have 
had to ptrSllade all of the \aIidowners lnVOlved to purchase the information joint:ly--6ince, in an 
IiteIIhood, no lingle owner could pay a price that would compensate the COrporatiOll for the 
casts it:had incpned iD obtaining it. A multi-~ traD&adiou of this sort would involve 
obvipus ~riderprob1ems,1Ihd. would be made especially difficult by the fact that ~ure.of 
the'iDfo~ to oDe party would make it nearly impossible to conceal it from the others. If 
ODe owner obtains the information and begins mininc, this will tip the otben off and they will 
have no reason to buy the infofl!l8l:ion tbemaelves. Since it is reasonable to __ that the Qbly 
effedi~ .way in which Texas.Gulf Sulphur could profit from i~ information was by purchasing 
the rights to the propeny itself, a disclosure nile would have frustrated its only real hope of 
_erillg the aISts incuned in ac;quiriDg the iDfol'lD .. tion iD the lint place. 

,. See, for cump1e, Burt v. Mason, 97 Mich. 127, S6 N.W. 365 (1893), and FllrmaD v. 
BlOwn, 227 lWch, 629, 199 N.W. 703 (1924). See also 12 WillistOn, SIItra Dote 2, at 11498 D.6. 
~ Guaranty Safe'Deposit and Trust Co. v. Liebold, 207 'Pli.. 399, S6 A. 951 (1904). 
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Suppose Reiber had known definitely that the plant was to be established in Butler 
and Liebold had been ignorant of this, was it the duty of the former to disclose sUch 
information to the latter, and can it be that, without such disClosure, his contract 
with Liebold is not enforceable in e'quityi' In this commercial age, options are daily 
procured by those in possession of information from which they expect to Profit . 
simply because those from whom the options are sought are igncrant of it. When th~ 
prospective seller knows as much as the prospective buyer, options can rarely if 
ever, be procured, and the rule that counsel for appellant would have us apply wO~ld 
practically abolish them. 60 . 

Courts frequently have stated that in the absence of a confidential or 
fiduciary relation between buyer and seller, CIa purchaser [of real estate], 
though having superior judgment of values, does not commit fraud merely by 
purchasing without disclosing his knowledge of value."61 A rule of this sort 
makes economic sense where the buyers judgment is based upon his predic
tion of the likelihood of various future uses to which the property might be 
put. Although a buyer's "knowledge of value" is not always based upon 
deliberately acquired information, the number of entrep~neurs involved in 
professional real estate speculation makes it plausible to assume that such 
knowledge is often (if not typically) acquired in a deliberate manner. (Real 
estate speculators, by matching buyers and sellers, facilitate the movement 
of real property to its most efficient use. The information on which their 
predictions of future use are based should therefore be regarded as a social 
asset.) 

A third line of cases permitting nondisclosure appears, at first glance, to be 
inconsistent with' the thesis argued here. These cases involve the sale of 
property which is patently defective in some way; courts regularly have 
found that the se1ler of such property has no duty to bring the defect to the 
buyer's attention.62 " 

In Guteliu.s t/. Sisemore,63 for example, the plaintiff bought a house and . 
subsequently discovered that rain water accumulated under the floors caus
ing the residence "to become permeated with noxious and offensive odors." 
The buyer asserted that the tendency of water to accumulate was a latent 
defect, and that the defendant-seller had a duty to warn him of its existence. 
In finding for the defendant, the court said that an inspection of the premises 
(which the plaintiff had in fact made) should have acquainted the plaintiff . 
with the conditions responsible for the accumulation of water. (The condi
tions cited included the placement of air vents, the slope of the ground 
surrounding the house, and the composition of soil in the yard.) "Where the 
means of knowledge are at hand and "equally available to both parties," the 

6ola. at 405, S6 A., at 953. 

61 Pratt Land & Improvement Co. v. McClain, 135 Ala. 452, 33 So. 185 (1902). 
62 See 37 Am. Jur. 2d § 157, and cases cited there. 
" Gutelius v. Sisemore, 365 P.2d 732 (Okla. 1961). 
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ourt concluded, "and the subject of purchase is alike open to their inspec
~n, if the purchaser does not avail 'himself of these means . and oppor
tunitieS, he will not be heard to say that he had been decel.ved by the 

. vendor's misrepresentations." 
If we asswnethat the seUer in the Gutelius case knew or had reason to 

know that the buyer was unaware of the defect (despite the fact that the 
buyer had inspected the premises), he would be in much the same position as 
the recipient of a palpably mistaken bid, and if his knowledge of the buyer's 
error were not the fruit of a deliberate search, it would be reasonable to 
assume that the seller was the cheaper mistak.e-preventer-at least at the 
time of contracting. For reasons that will be considered in a moment, it is 
implausible to think that a seller's knowledge of defects in his own property 
is typically the result of a deliberate sea,rch in which he would not have 
invested had he known he would be required to disclose the existence of the 
defects in question. This being the case, on the assumption that the seller in 
Gu~lHts had reason to know of his buyer's error, it would seem to make 
sense, from an 'economic point of view, to require the seller to eliminate the 
error by bringing the defoct to the buyer's attention~ This is so despite the 
fact that both parties initially had an equal opportunitY to discover the defoct 
themselves-just as it is efficient to impose the risk of a mistaken bid on the 
party receiving it where he has reason to know of the mistake, despite the 
fact that the bidder was the party best able to prevent occurrence of the 
mistake in the first place. 

But if a seller has no reason to know that his buyer is mistaken, it would 
be uneconomical to require him to notify the buyer of patent defocts, 'since in 
!lII'likelihood he would only be telling the buyer what the buyer already 
knows. Communications of this sort needlessly increase transaction costs. 
The critical issue in a case like Gutelius, therefore, is not whether knowledge 
of the defect was "equally available to the parties" at some previous moment 
in time, but whether the seller, at the time the contract is executed, actually 
knows or has reason to know that the buyer is mistaken. The rule that a 
seller of real property has no duty to disclose patent defects makes economic 
sense where-as is often the case-the seller has no reason to bow that the 
buyer is mistaken. These cases (of which Guteliu$ is an example) appear Eo 
coQflict with the interpretation Qffered here only because of their failure to 
explicitly discuss this key issue, focusing instead on the parties' initial parity 
of acCess to information concerning the defect. 

With regard to latent defects, the older authorities are equivocal. Some 
cases.state that a seller who is aware of such a defect must disclose it to his 
bUYer or forgo the bargain. 64 Others state that the seller is priVileged to 

64 See generally, WIlliam W. Story, supra note 27. at 444-45.; James Kent, 2 Commentaries 
§ 482 D.I (12th ed. 1873). 
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remain silent if he wishes. 65 In the last twenty-five years, however, there bas 
been a marked expansion of th~ duty to disclose latent defects.66 One par- . 
ticularly dramatic illustration involves the sale of a home infested with 
termites. A seller of a house in Massachusetts in 1942 was held to have no 
.l~al duty to disclose the existence of a termite infestation of which the buyer 
was ignonnt.67 If it were to impose such a duty, the Massachusetts Supreme 
Court declared, it would make every seller liable "who fails to disclose any 
nonapparent defect known to him in the subject of the sale which materially 
reduces its value and which the bUyer fails to discover." Similarly, the court 
went on to say, "it would seem that every buyer would be liable who fiiils to 
disclose any nonapparent virtue known to hiin in the subject of the purchase 
which materially enhances its value and of which the seller is ignorant." 

Eighteeri years later, in Obde v. Schlemeyer,68 a Washington seller was 
held to have a duty to disclose underidentical circumstances. The Washing
ton court concluded that the seller had a duty to speak up, r1regardless of the 
[buyer's] failure to ask any questions relative to the possibility of termites," 
since the condition was "clearly latent-not readily observable upon reasOI)~ 
able inspection." The court bolstered its argument with a long quotation 
from an article by ProfessOT Keeton: . 

It is of course apparent that the content of the maxim "caveat emptor", used in its 
broader meaning of imposing risks on both parties to a transaction, has been greatly 
limited since its origin. When Lord Cairns stated in Peek v. Gurney that there was no 
duty to disclose facts, however morally censurable their non-disclosure may be, he 
was stating the law as shaped by an individualistic philosophy based upon freedom of 
contract. It. was not concerned with morals. In the present state of the law, the 
decisions show a drawing away from this idea, and there can be seen an aUempt by 
many courts to reach a just result in so far as possible, but yet maintaining the degree 
of certainty which the law must have. The statement m~ often be foUnd that if 

. either party to a contract of sale conceals or suppresses a matedal fact which he is in 
. good faith bound to disclose then his silence is fraudulent. 

The attitude of the courts toward non-disclosure is undergoing a change and 
contrary to Lord Cairns' famous remark. it would seem that the object of the law in 

65 Swinton v. Whitinsville Say. Bank, 311 Mass. 677,42 N.E.2d 808 (1942). See also Perin v. 
Matdine Realty Co., S App. Div. 2d 685, 168 N.Y.S. 2d 647 (1957). 

." William B. Goldfarb, Fraud and Nondisclosure in the Vendor-Purchaser Relation, 8 W. 
Res. L. Rev. S {19S6); Leo Bearman, Jr., Caveat Emptor iI:I Sales of Realt)'-Recent Assaults 
Upon the Rule, 14 Vand. L. Rev. 541 (1961). Two illustrative cases are Kazev. Compton, 283 
S.W.2d ZOot (Ky. 1955), ahd Cohen v. ViVian, 141 Colo. 443, 349 P.2d 366 (1960). 

67 Swinton v. Whitinsville Sav. Bank, 311 Mass. 677, 42 N.E.zd 808 (1942). See also Perin v. 
Manline Realty Co., 5 App. Div. 2d 685, 168 N.Y.S.2d 947 (19S?). 

.. Obde v; Schlemeyer, S6 Wash. 2d 449, 353 P.2d 672 (1960). See also Williams v. Benson, 3 
Mich. App. 9, 141 N.W.2d 650 (1966); Cohen v. Blessing, 259 S.C. 400, 192 S.E.2d 204 
(1'172), Annot., 22 A.L.R.3d 972. 
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these. cases· should be to impose on parties to the transaction a duty to speak 
'!V~never justice, equity, and fait d~ing demand it.69 

:However ~ne 'feels about Professor Keeton's moral claim,· requiring the 
disi:1o.~ure of latent defectS makes good sense from the more limited perspec
tive offered here~ In the first place, it is likely to be expensive for the buyer to 
diSCover such defects; the discoverY of a latent dclect will almost alwayS 
require Something more than ~ or4inary search. Even where neither party 
has knoWIedge of the defect, it may be efficient to allocate to 'the seller the . 
risk of a mistaken belief that no defect exists, on the grounds that of the two 
pa,rties he is likely to be the cheapest mistake-preventer.70 . 

. Where the seller aduallyknows of the defed, and the bUyer does not, the 
serie~ is clearly the party best able to avoid the buyer's mistake at l~t 
cost":"'-unIess the seller has made a deliberate investment in acquiring his 
knowledge :WhiCh he would not have made had he known he would be 
required to disclose to purchasers of tJie property any defects he discovered, 
A 'sener ,of course, may make a substantial investment in acquiring informa
tioncrincemmg a particular defect for eXample, he may hire externliriators 
to 'check hiS property for termites. But even so·, it is unlikely that hiS princi
pal aim in acquiring such information is to obtain· an advantage over poten
tiai purchasers. Typically, homeowners conduct investigil.tions of this sort in 
order to protect their own investments. In most cases, a homeowner will 
ha~ an adequate in~ntive to check for termites even if the law requires him 
to disclose ·what he discovers;71 furthermore, many termite infestations are 
·disCovered by simply living in the hOUse---something the owner will do in 
any event. A disclosure. requirement is unlikely to have a substantial effect 
on the level of investment by homeowners in the detedion of termites: the 
pQmt is not that information regarding termites is costless (it isn't), but that a 
disclOsure requirement would not be likely to reduce the production of such 
iDformation. This repreSents an important diStinction between cases like 
Obde, .on the one hand, and those like Laidlaw, Shamburg, and Guaranty 
S4fe; .on the other~ . 

A seller of goods might argue that a rule ·requiring him to disclose latent 
defectS will discourage him from developing (Socially uSeful) expertise re
garding the qualities or attributes of the goods he is selling: if he cannot enjoy 
its fruits by selling without disclosure, what incentive will he have to acquire 

". Keeton, supra note 29, at 31. 
. 7. BeCause'of hiS superior access to the re1evaiit information. See Posner, Jtl/n'U note Z, at 

1+?S. . . 
·71 .TIrl.S Will ~ be true In every case. It may not be true, for example, if the homeo~ plans 

to.selI. his ho~. in the ilIlDlediate future. .. 
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such expertise in the first place? This argument is rather unconvincing. A 
seller benefits in many different ways from bis knowledge of the various 
attributes which his goods possess. For example, expertise of this sort ena
bles him to be more efficient in purchasing materials, and reduces the.likeli_ 
hood that he will fail to identify any special advantage his goods enjoy (and 
therefore undersell them). Because the benefits which he derives from such. 
knowledge are many and varied, it is unlikely that a duty to disclose latent -
defectS will by itself seriously impair a seller's incentive to invest in acquiring 
knowledge regarding the attributes of what he sells. 

By contrast, ~e usefulness of market infonnation (as distinct from infor
mation regarding the attributes of goods·.held for sale) is substantially re
duced by imposing a duty to disclose on its possessor. It is doubtful whether 
the benefits of market information which are not eliminated by a disclosure 
requirement are sufficient by themselves to justify a deliberate investment in 
its production. Consequently, even if we regard these two kinds of 
information~market information and product information-as equally use
ful from a social point of view, a legal rule requiring disclosure is likely to 
have a different impact upon the production of each. It follows from what I 
have just said that a rule permitting nondisclosure of market information is 
sensible whether the party possessing the information is a buyer or a seller. 72 

. Thus, if the seller in Laidlaw had known the treaty would ha,'e a depressing 
effect on the price of cotton and had sold to the buyer without disclosing this 
fact, the economic considerations favoring enforcement would be the same 
as where the buyer had acquired special information. Although economic 
considerations would appear to support .similar treatment for buyers and 
sellers possessing market information, these same considerations may justify 
different treatment where product information is involved. It should be clear, 
from what I have already said, that there is no inconsistency in requiring 
sellers to disclose latent defects, while not requiring buyers to disclose latent 
advantages. 

The latent defect cases have an interesting analogue in the insurance field. 
An applicant for a life insurance policy is usually held to ha~ a duty to 
disclose known "defec~" in his own constitution. 73 For example, if an appli-

71 This point ha5long been recognized. See WiUiam W. Story, sutmJ note27, at 444-45. See 
also the classic discussion of the problem in Book J of Marcus TuUius Cicero's, De Officiis (Loeb 
Cbwical Library 1!175). . 

73 For a thorougb discussion of the du~ to disclose in the context of insurance contracts, see 
Edwin W. PaUerson, Essentials of Insurance i.-w 444-73 (1957). Atone pc;Iintin his disomion, 
Professor Patterson makes an "economic" point similar to the one deYeioped in this paper: 

"The doctrine of concealment in relation to insurauce contracts is, and long has been, aD 

exteptional rule. In commercial contracts. and in all othels between persOllS dealing at ann's 
length, A, one party, is not required to ,,*nteosy. -at the time of negotiating the contrKt, 
disclosure to the other, B, of A's knowledge of flU:t X, which he knows that B dGes not know 
aDd which A knows B would deem material to the making of the contract. For example, if A 

MIsTAKE, DISCLOSURE, INFORMATION 27 

cant bas a history of heart tro~ble which the insurance companYs own 
medical examination fails to reveal, and he does not disclose the problem 
himself, the insUrance company will usually be permitted to set the contract 
of insurance aside.74 In many cases, of course, an applicant's failure to 
disdoSe will constitute actual fraud (this will be so, for example, if a question 
on the application asks. him whether he has a history of heart trouble and he 
answers that he does not).7S But even in the absence of fraud, an applicant is 
usually held to have a positive duty to speak up even where he -has ~t been 
asked a speci1ic question.76 In this respect, the same disclosure is re.quired of 
one who purcbases an insurance policy as is requil'ed of a seller who sells a 
hoUse with a latent defect (such as a termite infestation). FrOm an economic 
point of view, these two Cases are quite simihu and it is therefore under
standable that the same disclosure requirement should be applied to each. 
Because of his intimate familiarity with his own medical history and symp
toUlS, an applicant for an insurance policy will typically be in a better 
position than the insurance company ,itself to -prevent a mistake by the 
company regarding some latent defect in the applicant's constitution. More 
importantly, an applicant will have a strong incentive to acquire information 
concenUng his own health whether or not we impose a. disclosure require
ment on bim.77 In this sense, he resembles the homeowner who will have an 
incentive to protect his home from destruction by termites whether we re
quire him to disclose. the existence of a termite infestation or not. Both the 
homeowner and the insurance applicant have an independent reason for 

. producing information of this sort, and the value to them of Pte infonnatiOn 
will in most cases be unimpaired by a disclosure requirement. -

offers to sell B a larse quantity of coffee beans, knowing, as B does not, that the report of a 
plVSpeclive coffeIH:rup failure in BruR was false, B, COD\fat:ling to buy in ip.orance of this 
fact, cannot avoid the contract on the ground of /:5 silence. [Citing Laidllu II. Or&tm-I The 

. policy supporting this rule is based all. the ecGlIOInic function of 'the market,' IS a process 
w!lereby the best-informed traders provide a medillUl for the selling and buyipg of properq at -
. ~ 'baf p~es obtainable, aod for this public service they are rewanled by being aIJo\wd to 

. jlio(t by their special knowledge. The bargaining process on a 'free markef'iwuld become 
~U5 ~ unstable if eec:b bargainer bad to tell the other all his reasons for the price he asks 

_,-,or bIds. 
-Id._ at 446-47. 
::!' See Equitable Life AIIIurance Soc:'y of United States v. McElroy, 83 Fed. 631 (8th CIr. 
1~9.7) ~noil(iisclosure of an operation for appendicitis in the interim period between signing the 
~lkation for insurance and completion of the cOnt~ Stipc:ich Y. Metropolitan Life IllS. Co., 
m U.S. 311 (9th Cir. 1928) (dictum). 
J~ ~win W. Pattel'Son, Essentials of Insurance Law 458 (1957). 
:,;!~ Assuminglhat he has reason to believe the nondisclosed faa is materially relevut to-the 

rD.k the insurer is U5umIDg. Ill. at 456. 
":n This win not be true in eYer)' case. If he knows that he musl disclose whatever he 

diSiiovers, an applicant with disturbing symptoms maY forgo a medical ezamination for fear of 
w!IiIL it will reveal (just as a disdO$u~ requirement oruq in some circumstances disooura&e a 
~eowner contemplating sale from inspecting for termites). 
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C. The Duty to Disclose and the Restatements . 

, In addition to generating a sUbstantial case law, the problem of disclosure 
in bargain transactions has also been addressed by the draftsmen of three 
different Restatements. It is instructive to compare the treatment which the 
problem of disclosure has received at the hands of the restatel's. The analysis 
developed in this paper suggests that the different restaters were closer in 
their thinking about disclosure than might appear to be the case. 

Section 472(l)(b) of the Restatement of Contracts (First) provides that 
"there is no duty of disclosure, by a party who knows that the other party is 
acting under a mistake as to undiscIose9, material facts, and the mistake if 
mutual would render voidable a transaction caused by relying thereon ... n 

Like many of the Restatement's black-letter principles, this one is rather 
shapeless, and acquires content only by the examples which are offered to 
illustrate its meaning. Two of the five illustrations appended to Section 412 
involve situations which appear to be within the contemplated scope of 
Section 472{1}(b). The two examples are these. 

A owns two tracts of land, Blackacre and Whiteacre. B makes a written offer to buy 
Blackacte for $10,000. A knows that B is under a mistake as to the names of the 
tracts and that the more valuable tract, Wbiteacre, is the one that B has in mind. A 
accepts B's offer without disclosing B's mistake to him. Though A is in no way the 
cause of B's original mistake, the lack of disclosure is fraud. 

A learns that the business of C, a corporation, has suffered a serious loss. He knows 
that B is ignorant of the loss. and without disclosing it to B, contracts to sell to B 
shares in the corporation. A has no fiduciary relation to B. A's non-disclosure is not 
·fraud. If.the mistake had been mutual it would not have made the contract void
able. 18 

In each case, one party is mistaken and·the other party knows it. In both 
cases the party with knowledge is the seller. What distinguishes tlie two 
cases is the kind of knowledge they involve. Only the knowledge involved in 
the second case (a species of market information) is likely to be the fruit of a 
search in which the knowledgeable party has made a deliberate invesqnent. 
The seller's special knowledge in the first case comes to him-in the most 
literal sense-by accident. Requiring him to disclose the other party's error 
will not give the seller in the first case a disincentive to do anything he would 
not have done anyway; imposing a similar requirement on the seller in the 
second case may very well have a disincentive effect of this sort. Although 

. today the result in the second case would undoubtedly be affected by our 
complex securities laws, it does suggest that in framing an appropriate dis
closure rule, the draftsmen of the First Restatement of Contracts intuitively 

?I Restatement of Contracts § 472, llIustrations 2 & 4 (1932). 
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attached great importance to the distinction drawn here between two differ
ent kinds of knowledge or information. 

The treatment of disclosure in the Second Restatement of Torts a1so ac
cords with the analysis offered here. Section SSl(ZXe) states that "one party 
to a business transaction is under a duty to -disclose to the other before the 
transaction is consummated facts basic to the transaction, if he knows that 
the other is about to enter into the transaction under a mistake as to such 
{acts, and that the other, because of the relationship between the~, the 
customs in the. trade, or other objective circumstances, would reasonably 
expect a disclosure of such facts. "7!1 In an explanatory comment accompany-

ing Section SS 1, the draftsmen note that 

to a considerable extent, fully sanctioned by the customs and mores of the commu
nity, suPerior information and better business acwnen are legitimate advantages, 
wbich lead to no liability. The defendant may reasonably expect the plaintiff to make 
his own investigation, draw his own conclusions, and to protect hiinself;and if the 
plaintiff is indolent, inexperienced or ignorant,or his judgment is bad, or he does not 
have access to adequate information, the defendant is under no obligation to make 

. good his deficiencies. Tbis is true in general, where it is the buyer of land or chattels 
who has the better information and fails to disclose it; somewhat less frequenUy, it 

may be true of the seller.80 

Section 551(2Xe) is illustrated with the following e~mp~e. 
A is a violin expert. He pays a casual visit to B's shop where second-hand musical 
instruments are sold. He finds a violin which, by reason of his expert knowledge and 
Ilxperience, he immediately recognizes as a genuine Stradivarius, in good condition. 
and worth at least $50,000. The violin is priced for sale at $100. Without disclosing 
his iilfonnation or his identity, A buys the violin from B for $100. A is not liable to 

B.lll 

.Although A's visit to B's shop is described as "casual," A has certainly 
incurred costs in building up his knowledge of musical instruments and one 
of his anticipated benefits may have been the discovery of an undervalued 
masterpiece. (Whether this is true will depend, in part, upon what it means 
to be a "violin expert." Is a "violin expert" someone who plays the instru
ment, or who collects them? If the latter, then the discovery of an unrecog
Iiized Stradivarius is more likely to be one of the important benefits which 
the expert anticipates from bisspecial knowledge.) Regardless of A's particu
lalmotiveS for becoming an expert, it is plausible to think that many discov
enes of the sort described in the example are the result of a deliberate search 
iiUhe sense defined. above. . 

"!:,1'Rl:statement (Second) of Torts § SS1(lXe) (Tent. Draft No. 11, 1965). 

\}~/d. Commenh, at so. . 
;:-,Ild . . , -.~. . 



30 THE JOURNAL OF LEGAL STUDIES 

Locating valuable instruments which have been incorrecdy identified by 
their owners serves a useful social purpose: after the Stradivarius has been . 
discovered, it will undoubtedly find its way Qlto ~e hands of a higher_ 
valuing user (for example, a concert violinist or a university with a collection 
of rare instruments). An undiscovered Stradivarius is almost certainly misal
located. By bringing it to light, a bargain-hunting expert in musical instru
ments promotes the efficiency with which society's scarce resources are allo
cated. If he has incurred costs in doing so (and the development of expertise 
is one-perhaps the most important-of these costs), the bargain hunter will 
be tliscouraged from future searching if he is not given a property nght'in 
whatever information he acquires (in the form of a privilege to deal without 
disclosing). 

By the same token, since it enables him to benefit (costlessly) from the 
other party's special information and eliminates the risk that he win be 
unable to reCOver an undervalued masterpiece which he sells by mistake, a 
disclosure requirement also reduces the owner's incentive to search (that is, 
to correctly identify the attributes of his own property). Because it reduces 
the incentive of both the owner and the bargain-hunter to undertake a 
deliberate search, a disclosure requirement increases the likelihood that the 
instrument will remain undiscovered and therefore misallocated. 

The draftsmen of the Second Restatement of Torts offer four examples to 
illustrate the circumstances in which Section 551(2)(e) would require a party 
with special information to disclose what he knows. In the first case, a seller 
sells a house "without disclosing the fact that the drain tile under the house is 
so constructed that at periodic intervals it accumulates water under the 
house";"" in the second case, the owner of a business sells it to someone 
without disclosing that he has been ordered by the United States Govern
ment to discontinue his principal activity; in the third case, the owner of an 
amusement center sells it "without diSclosing the fact that it has just been 
raided by the police, and that [the seller] is being prosecuted for maintaining 
prostitution and the sale of marijuana on the premises"; and in the last case, 
ODe party sells a summer resort to !Illother without disclosing that a substan
tial portion of the resort encroaches on a public highway. The special knowl
edge involved in each of theSe four examples is unlikely to be the intended 
product of a: deliberate search for information in which the knowing party 
has made an investment he would not otherwise have made. They may all be 
distinguished, in this regard, from the violin hypothetical. The line" which 
the draftsmen of the Second Restatement of Torts draw between the duty to 
disclose and the privilege to remain silent is drawn where the analysis devel
oped in this paper would suggest it should be. 

The Restatement of Restitution treats the problem of disclosure in Section 
12: CIA perso~ who confers a benefit upon another, manifesting that he does 
so as an offer of a bargain which the other accepts or as the acceptance of an 
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offer which the other has made, is not entitled to restitution because of a 
mistake which the other does not share and the existence of which the other 
does not know or suspect." In Comment c to Section 12 the draftsmen state: 
"Where the transferee knows or suspects the mistake of the transferor, res
titution is granted if, and only if, the fact as to which the mistake is made is 

. one which is at the basis of the transJiCtion unless there is a special relation 
between the parties." Commentc is illustrated by two examples. 

A, looking at cheap jewelry in a store which sells both very cheap and expensive 
jewelry, discovers what he at once recognizes as b.eing a valuable jewel worth not less 
than $100 which he correctly believes to have been placed there by mistake. He asks 
the clerk for the jewel and gives 10ft for it. The clerk puts the lQ¢ in the cash drawer 
and hands the jewel to A. The shopkeeper is entitled to restitution because the 
shopkeeper did not, as A knew, intend to bargain except with reference to cheap 
jewelry. " 

A enters a second-hand bookstore where, among books offered for sale at one dollar 
each, he disco"elS a rare book having, as A knows, a market value of not less than 
$50. Be hands this to the proprietor with one dollar. The proprietor, reading the 
name of the book and the price tag, keeps the dollar and hands the book to A. The 
bookdealer is not entitled to restitution since there was no mistake as to the "identity of 
the book and both parties intended to bargain with reference "to the ability of each to 
value the book.Il 

The second example closely resembles the violin hypothetical in the Second 
Restatement of Torts and makes economic sense for the same reaSons. The 

" first example is more puzzling. The one important factual difference between 
the first example and the second one is that while the latter involves a 
secondhand store, the former involves a store which sells new, high quality 
merchandise as well as inferior goods. Why should this make a difference so 
far as the knowledgeable party's duty to disclose is concemed? The restaters 
distinguish"the two situations in terms of the parties' intentions to bargain. 
This explanation is unsatisfactory, however, since it fails to indicate why 
their intentions.should be different in the two cases. An alternative way of 
reconciling the two apparently contradictory examples might be the follow-
ing. 

One can easily imagine an expert (in violins or booles) browsing in second
hand stores in the hope of finding an undervalued masterpiece. It seems less 
likely, however, that a bargain hunter would spend time searching the dis

. play cases of a fine jewelry store that also sells inferior goods in the hope of 
finding a gem which has been misclassified. 

The "owner of a fine jewelry store is almost certain to be an expert in 
discriminating between valuable jewels and paste. Since he is an expert, and 
typically takes great care in sorting his own goods, it is unlikely that he will 

..,...:.-

n Restalement of Restitution § 13, Comment C, J11ustratioDS 8 &: 9 (1936). 
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make an error of classification. If similar errors occur more frequently in 
secondhand bookstores (either becl1use their owners, generally speaking,' 
lack expertise or are careless in sorting), a bargain-hunting expert will be 
more likely 'to discover an undervalued item there than he would in a jewelry 
store which sells both fine gems and junk. Assuming this to be true, one 
would expect to find more deliberate searches in the one case than in the 
other. It would follow that a disclosure requirement is more appropriate in 
the jewelry store setting than in the sale of secondhand books. 

This explanation is admittedly a rather tenuous one which rests upon.an 
undemonstrable assumption regarding the incidence of errors of classifica
tion in the two cases. If the explanation is unsatisfactory, however, this lDay 
itse1fbe a reason for rejecting the view of the restaters or for believing that it 
does not accurately restate the law. 

In. UNILATERAL MISTAKE AND THE DuTY TO DISCLOSE 

The rule that a unilaterally mistaken promisor will be excused when his 
mistake is known or should be known to the other party is typified by the 
mistaken bid cases and by those in which the mistaken party's error is the 
result of his having misread a particular document (usually, the proposed 

, contract itself). In both instances, the special knowledge of the non-mistaken 
party (his knowledge of the other party's elTOr) is unlikely to be the fruit of a 
deliberate search. Put differently, a rule requiring him to disclose what he 
knows will not cause him to .alter his behavior in such a way that the 
production of information of this sort will be reduced. 

A contractor receiving a 'mistaken bid, for example, usually becomes 
aware of the mistake (if he does at all) by comparing the mistaken bid with 
others that have been submitted, or by noting an. error which is evident on 
the face of the bid itself. In either case, his knowledge of the mistake arises in 
the course of a 'routine examination of the bids' which he would undertake in 
any event. The party receiving the bid has an independent incentive to 
scrutinize carefully each of the bids which are submitted to him: the profita
bility of his own enterprise requires that he do so. It is of course true that the' 
recipient's expertise may make it easier for him to identify certain sorts of 
errors in bids that have been submitted. But the detection of clerical niis
takes and errors in calculation is not likely to be one of the principal reasons 
for his becoming an ~rt in the first place. A rule requiring the disclosure 
of lnistakes of this kind is almost certain not to discourage investment in 

. developing the sort of general expertise which facilitates the detection of 
such mistakes. . 

In the first part of the paper, I argued that a rule requiring disclosure 
where a unilateral mistake is known or reasonably knowable by the other 
party makes economic sense because the party with knowledge is--at the 
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tUne the contract is executed-the cheaper mistake-preventer. If the party 
possessing special information has deliberately invested in its production
.aDd if the information is socially useful (so that we regard its production as 
desirable ip the first pIace)-the costs of his search must be considered in 
determining whether he is in.fact the cheaper mistake-preventet. In the cases 
which are most often cited to support the proposition that a unilateral mjs.. 

·take will excuse where it is known' or reasonably knowable by the other 
party (i.e. , the mistaken bid and prlsread document cases), it is unlikely that 
the special information in question is the fruit of a deliberate investment. 
Tbisbeing so, the conclusion reached in the first· part of the paper is 
confirmed. . . 

The unilateral mistake cases are indistinguishable, in principle, from the 
other contract cases, discussed in the second part of the paper, which impose 
a duty to disclose. These cases are distinguished as a group by the fact that in 
each of them the social interest in efficiency is best served by allocating the 
risk.of a unilateral mistake to the party with knowledge .(since this is unlikely 
to discourage him from investing in the production of socially useful iDt'or
mation). In the cases permittiIig nondisclosure, a similar allocation of risk 
woidd--as I have attempted to show--elitninate the private incentive for 
producing such information and ·would therefore work to the disadvantage 
of so~ty as a whole. When viewed in this way, both the cases requiring 
disclosure (including the unilateral mistake cases).and those permitting non
dis~ure appear to conform to (or at least to be co~tent with) the ~rinci
pie of efficiency. 

CONCLUSION 

In this paper. I have emphasized the way in which one branch of the law 
of contracts promotes efficiency by encouraging the deliberate search for 
socially w;eful information. It does so, I have argued, by giving the possessor 
of such information the right to deal with others without disclosing what he 
knows. This right is in essence a property right, and I have tried to show that 
the law tends to recognize a right of this sort where the information is the 
result of a deliberate and costly search and 'not to recognize it where the 
~ormation has been casually acquired. This basic distinction between two 
kinds of information (and the theory of prop~ rights which is based upon 
it) introduces order into the disclosure cases and eliminates the apparent 
conflict between those cases which permit nondisclosure and the we1l
established rule that a unilaterally mistaken promisor will be excused if his 
error'is or reasonably should be known by the other party. 

Although I have confined my discussion to contract law-indeed, to one 
rather small part of it-the theoretical approach developed in the second 

. Part of the paper may prove to be useful in analyzing related problems in 
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other areas of the law. For example, to what extent can the disclosure 
requirements in .our securities laws which are aimed at frustrating insider-
trading be said to rest upon (and to be justified by) the idea that inside 
information is more likely· to be casually discovered rather than deliberately 
produced?" If this is in fact one of the principal assumptions underlying the . 
various disclosure requirements imposed by our securities laws, what 
conclusions-if any.-can be drawn regarding the proper scope of these re
quirements? For example, how much should a tender offeror have to publiciy 
disclose concerning his plans for the corporation he hopes to acquire? Does 
the analysis offered in this paper throw any light on the requirement of 
"non-obviousness" in patent lawjl84(Is this perhaps a legal deVice for dis
criminating between information which is the result of a deliberate search 
and information which is not?) Do the distinctions suggested here help us to 
understand the proliferation of disclosure 'requirements in the consumer 

. products field and to form a more conside{ed judgment as to their desirabil
ity? A legal theory which provided a common framework for the analysis of 
these and other questions would have considerable appeal. 

') Useful discussions of the economiCs of discl_ requirements in the securities field may be 
found in Henry G. Manne, Insider Trading and the Stock Market (1966), and EulltRe F. F;una 
& Arthur B. Laffer, Information and Capital Markets, 44 J. Bus. 389, 197-98 (1911). 

14 See Edmund W. Kitch, Graham v. John Deere Co: New Standards for Patents, 1966 Sup. 
Ct. Rev. 293. 

.. -

ECONOMICS OF ALiMONY 

BUSitBBTH·M. LANDBS· 

T HE first half of this decade has been a period active in divorce reform. 
Rapidly rising divorce rates, coupled with increased public tolerance of 
private behayior, have brought: into question the state's role in regulating 
divorce. At this writing, at least thirty states permit divorce on grounds of 
"~rital breakdown" or incompatibility. I 

The aspect of divorce law of particular interest in this paper is the 'provi
sion of alimony. The great majority of states provide for alimony payments 
in the event of separation or divorce,~ and although most jurisdictiQDS au
thorize alimony to either spouse under appropriate circumstanceS, alimony is 
almost exclusively awarded to wives. In addition, the amount of the award 
tends to vary with the length of marriage, the number of children, and the 
husband's and wife's relative assets and earning power. ' 

In the first part of this paper, I develop a. simple model of housebold 
production to illuminate the relevance of the length. of marriage, number of 
children, and the wife's earning ability to an efficient determination of 
alimony. I show that if all marital income were perfectly divisible (i.e., no 
public goods) and if spouses could negotiate with eaCh other and transfer 
income between themselves costlessly, a legal rule requiring mutual consent 
for divorce would be equivalent (in most respects) to one permitting unilat
eral divorce by' either spouse. 

In the absence of these conditions, alimony serves as an efficient means of 
redistributing the property rights and assets of the marriagepartnersbip 
between· the spouses, enabling them to reach an "optimal" end-the dissOlu
ti9D ~ their marriage. I argue that the role of ali1.~lony is to compensate the 

.. Wife for the opportunity costs she incurs by entering and investing in the 
marriage. As such, the award and enforcement of alimony payments by the .... . 

';* Charles R.Walgreen Postdoctoral Fellow, Universit.y of Cblcqo, Gradude School or 
~-. I am indebted to Gary Becker, William Landes, Richard PosDer. George Stigler, and 
participanlS In the Law. and Ewnomia Workshop and the Workshop in ApplicatiODS or Eco-
.~Cla1 the Ullivemt.y or Chitago for helpful oomments and triticism.. . 
:.,.,:.1 C.Jifomia was the fint state (1969) to make breakdown the exduM~ a:mUoci for divorce • 
. ~. 2 ODly· Texas, Delaware, and PelUlsylvaaia do not pennit the courts to awanl alimony in' the 

. :!'"lIt of divorce. The theory is that alimony Is part of the dutY to support aDd hence is 
ii:imtlDgellt OD the exiateDce of the manillllc. See Bellry H. Fostel' & Doria Jonas Freed, Divorce 
fiteform: Brakes 011 BreakdoWII, 13 J. Pam. L. 443 (1973-74). 
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'm, Oregon, native joined the Associated 
:s as a reporter in Seattle. Davis knew 
y on she wanted to shift to broadcast 
s. But she got a sense of how things were 
11 the news director at a major Seattle 
:tation rebuffed her, saying, "We already 
one woman on the air." 

bat only steeled her resolve. After a year 
AP, she landed a position for KUUU-
a Seattle oldies station. Davis was 

ling anchor; and in the afternoons 
j around town in the station's red 
Mustang to report live on breaking ~ 
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ld go rough law school at Gonza 
d her, she says. Second, she adds, "I elt 

yers.com 

Second Time Around 

that broadcast journalism wasn't d . g its job. 
There was a tendency to cover f, to not dig 
into the tougher, meatier ories." The last 
straw came when her c y was reviewed by 
the news director be use of worries from a 
major advertiser ught in the middle of a 
controversial s! y. 

Davis g duated from UW law school 
and pas d the bar in 1977. She hasn't 
looke back. She joined Bur and 
Sc eiderman, then a small Seat e person-

-injury and criminal law fir he says the 
two principals, Jim Bu s and Barry 
Schneiderman, "were nderful teachers. 
They always had the' doors open, and I 
never felt that an question I asked was 
[considered] a d bone." 

One big c e for Davis was a settlement 
the firm WJI on behalf of Paccar assembl~ ~ 
workery against a polyurethane fo~ 
manu cturer. The foam containedl a 
pot tially hazardous chemical ;taIled 
i cyanate, which workers hosed nto the 

aIls of refrigerator railroad c s without 
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tems and other precautions ere required, 
Davis says. A number of employees 
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her to learn about "stuff I knew nothing 
about," from the engineering of hydraulic 
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Davis, sYsays she definitely sees some 
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animated presentations, or a model. Being able 
to put it together in a coherent manner is real
ly important." 

Chatting at Uptown Espresso in Lower 
Queen Anne, Davis exudes a calm satisfaction 
with her choices. "I'm glad I made the change. 
If I don't believe in the person or the cause, I 
say, 'No, thanks.' With any luck, I'm just work
ing for what I believe in." 
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D. Michael Reilly 
Labor & Employment 
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08-2-12231-5 30484619 CMP 09-09-08 IN OOUNT'Ltf.&'8 OFFICI! 

A.II. SEP - 8 ZOOS Pol. 

PIERCE COUNTY', WASHINGTON 8"'- K.Countr= 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 

FOR PIERCE COUNTY 
G8 2 12231 5 

Edward and Carol Brown, husband CAUSE NO. 
10 and wife, Michael Heutmaker and 
11 Marijean Heutmaker husband and COMPLAINT 

wife as sole shareholders of TNX 
12 America Corporation a dissolved 

Washington Corporation, Phillip L. 
fa Austin, Mallia M. Booi, and 
14 Unclaimed Funds Inc., a Washington 

Corporation 
15 

Plaintiffs, 
v. 

Pierce County Washington, a 
t8 subdivision of the State of 

Washington, 
19 

20 Defendants. 

21 
COMES NOW Plaintiffs and complains against Defendant as follows: 

1. Defendant Pierce County is a legal subdivision of the State of 

Washington. 

2. 
25 

Edward Brown and Carol Brown were the owners of Pierce County Tax 

Parcel 03-20-13-3-050 which real property was sold by Defendant, 
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7. 

8. 

Corporation having paid all fees and obtained all necessary licenses to 

do business in the state of Washington. 

The above named Plaintiffs have filed claims with Pierce county 
Washington to have the above described arrearages paid over to them 
pursuant to law. 

Pierce County Washington refuses and continues to refuse to pay the 
funds over to said Plaintiffs, and is wrongfully retaining said funds 
which are the property of the Plaintiffs. 

Wherefore Plaintiffs Pray for Judgment as follows: 

1. A Judgment requiring Pierce County Washington to pay over the 
Plaintiffs the amounts wrongfully withheld together with interest 
accrued at the rate 12% per annum from the date of the respective 
sales 

2. Plaintiff's reasonable attorney's fees and costs incurred herein. 

3. For such further and other relief as the Court deems equitable in the 
premises. 

DATED th~ day of September 
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