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A. ARGUMENT IN REPLY

1. THE DETECTIVE’S TESTIMONY HE RULED
OUT THE ONLY OTHER SUSPECT WAS AN
IMPROPER OPINION ON GUILT AND
CREDIBILITY OF THE STATE’S WITNESS.

The victim of the shooting, Arthur Shaw, initially named Jamell
Webb as his assailant. 8RP 153. Later, he changed his mind and identified
appellant Miller. 9RP 159. The detective testified he ruled out Jamell
Webb, who was the only other suspect in this case, thereby clearly indicating
his personal opinion that Miller was guilty and Shaw was telling the truth in
his second identification as opposed to his first. 8RP 103.

In response, the State makes two utterly inconsistent arguments.
First, the State argues this opinion was not improper because the detective
was relying only on Shaw’s retraction of his original identification, and thus
was not implying the existence of any other investigation, information, or
records that were not presented to the jury. Brief of Respondent at 10. Next,
the State argues this was not an improper opinion on Shaw’s credibility as a
witness because 1) the detective did not accept Shaw’s identification of
Miller as true and 2) one need not infer from the detective’s testimony that
he believed Shaw’s retraction of his original identification. Brief of
Respondent at 15, 19. In essence, the State is arguing the detective stopped

all investigation of Webb as a suspect on Shaw’s say-so, but that this does



not imply he believed Shaw. The court should reject these inconsistent
arguments.

Next, the State argues this opinion testimony was not problematic
because Miller also relied on Shaw’s conflicting identifications. Brief of
Respondent at 17. This is irrelevant. The problem is not the emphasis on
Shaw’s conflicting identifications or his later retraction. The problem is the
detective’s assertion that he ruled out Webb as a suspect, which was
tantamount to declaring his belief that Miller, the only other suspect, was
guilty.

The State’s attempt to distinguish State v. Dolan, 118 Wn. App. 323,
73 P.3d 1011 (2003) is a red herring. The. State argues simply that in Dolan,
the facts of the case narrowed the possible universe of suspects down to two.
Brief of Respondent at 19. The same is true here, simply for different
reasons based on different facts.

The State also relies on several cases holding that testimony
regarding rule out of other suspects is permissible. Brief of Respondent at
19. However, the law enforcement witnesses in these cases explained the

reasons for the rule out. Taylor v. State, 689 N.E.2d 699, 706 (Ind. 1997)

(officer explained four-month investigation of other suspect unearthed no
evidence undermining his alibi); State v. Link, 25 S.W.3d 136, 145, (Mo.

2000) (officer explained five other suspects were ruled out because they had



alibis that checked out); State v. Baker, 338 N.C. 526, 555, 451 S.E.2d 574
(1994) (officer explained other potential suspect had no motive). Here, there
was no stated reason for the rule-out. 8RP 103. It may be correct, as the
state points out, that the implied reason was Shaw’s retraction of his
identification. However, this reason does not ameliorate the situation. It
merely adds an improper opinion on witness credibility to an improper
opinion on guilt.

2. PROSECUTORIAL MISCONDUCT VIOLATED
MILLER’S RIGHT TO A FAIR TRIAL.

The State appears to concede it was improper for the prosecutor to
argue in closing that “your job as jurors is to search for the truth, not to
search for reasonable doubt, but to search for the truth.” 13RP 79; Brief of
Respondent at 35-36, 46. Nevertheless, the State argues this error does not

require reversal under State v. Anderson, 153 Wn. App. 417, 220 P.3d 1273

(2009). Brief of Respondent at 36. But the impact of this argument on the
jury’s understanding of the burden of proof was far greater than in Anderson.

In Anderson, the prosecutor repeatedly exhorted the jury to “declare
the truth.” 153 Wn. App. at 429. The court declared this argument was
improper because the jury’s job is not to “solve a case” or declare what
happened; it is to determine whether the State has proved its case beyond a

reasonable doubt. Id. However, the error did not require reversal because



the court found no substantial likelihood the argument affected the verdict in
that case. Id.

Here, the prosecutor’s comments went beyond asking the jury to
declare the truth. The argument that the jury’s job was to “search for the
truth, not to search for reasonable doubt,” not only misdirected the jury’s
attention away from the reasonable doubt standard, but also implied that
standard was inimical to truth. This was flagrant misconduct incurable by
instruction.

D. CONCLUSION

For the foregoing reasons and for the reasons stated in the opening

Brief of Appellant, Miller requests this Court reverse his convictions.
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