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I. STATEMENT OF THE CASE

A. Introduction/Procedural Background.

Plaintiffs/appellants (hereinafter “plaintiffs™) appeal from a month-
long jury trial presided over by the Honorable John P. Erlick. The jury
heard the testimony of 49 witnesses and considered 228 exhibits before
rejecting plaintiffs’ contention that a class of independent contractors who
contracted with defendant FedEx Ground Package System, Inc. (“FXG”)
were actually misclassified “employees” under RCW 49.46.130 and RCW
49.12.450. CP 2188, 2220.

Plaintiffs do not challenge a single instance in which Judge Erlick
excluded or admitted evidence, and instead limit their assignments of error
to jury instructions and the verdict form. The focus of plaintiffs’ argument
(27 pages of their brief) is the Court’s Instruction No. 9 setting forth eight
non-exclusive factors to be considered by the jury in determining whether
the class members were independent contractors or employees.

Notably, the eight factors in that instruction included all six factors
in the Ninth Circuit case plaintiffs themselves urged Judge Erlick to
follow. Despite this, plaintiffs complain that Instruction No. 9 should
have directed the jury to view those factors through the lens of “economic
reality” or “economic dependence” rather than the “right to control”

language contained in the instruction’s introductory paragraph. This is a



curious position for plaintiffs to take given that (1) it conflicts directly
with what plaintiffs argued when Judge Canova granted their motion to
certify the class based on the “right to control” test; (2) unlike “right to
control,” the terms “economic realities” and “economic dependence” are
not listed as factors in any Washington or federal Fair Labor Standards
Act (“FLSA”) test; and (3) in any event, plaintiffs took full advantage of
the Court’s instructions by presenting evidence and argument on all issues
and theories they now claim to have been precluded from discussing.

B. Factual Background.

FXG is a motor carrier licensed by the U.S. Department of
Transportation, and, among other things, provides small package pick-up
and delivery services. FedEx Ground (“Ground”) focuses on business-to-
business pick-ups and deliveries, while FedEx Home Delivery (“Home™)
primarily deals with residential deliveries. Exs. 91B, p. 5, 91C, p. 3.
Ground and Home provide these pick-up and delivery services through a
nationwide network of independent contractors, each of whom enters into
an Operating Agreement (“OA”) with FXG with respect to the specific
geographic area the contractor owns and agrees to service.! Exs. 91B, p.
20; RP 3/17/09 pp. 183-184, 186, 215.

These independent contractors own or lease their vehicles,

1 “EXG” refers to both Ground and Home unless otherwise indicated.



maintain their vehicles, decide how best to accomplish pick-ups and
deliveries, participate in growing the customer base, manage their own
books and expenses, often operate as corporations or licensed sole
proprietorships, sign and renew contracts affirming their independent
contractor status, and file income tax returns as self-employed. Ex. 91B,
p. 13-14; Ex. 91C, p. 5; Ex. 505; Ex. 673; RP 3/9/09 pp. 44, 49; RP
3/10/09 pp. 104-11, 120-22. Contractors have a proprietary interest in
their routes, and many contractors realize profits on the sale of their
routes, or portions of their routes. See, e.g., RP 3/5/09 p. 67 (Tim Cork:
$51,000 profit); RP 3/12/09 p. 240 (Nick Prets: $22,000 profit). Some
contractors own multiple routes. RP 3/17/09 p. 180.2 Both single and
multiple-route independent contractors can and often do hire others to
drive part or all of their routes. RP 3/17/09 p. 180. Some contractors are
“absentee owners” who in certain cases even live in other states. RP
3/9/09 p. 127; RP 3/19/09 p. 223. Contractors are essentially paid by the
piece and number of stops, not by the hour. RP 3/19/09 pp. 71-72.
Contractors’ incomes vary significantly. See e.g., RP 3/18/09 pp. 160-61
(Jon Timmer: $94,000); RP 3/11/09 p. 142 (Steve Goodwin: $37,000).
FXG is just one of many entities which use the independent

contractor business model. The U.S. Postal Service contracts with 17,000

% Multiple-route contractors were not part of the class in this case.



independent contractors across the country. RP 3/24/09 p. 35. Many
major trucking companies, including Landstar, Pacer, and J.B. Hunt, also
use independent contractors. RP 3/24/09 pp. 36, 38.

C. Certification of the Class Under the “Right to Control” Test
Set Forth in Ebling and Hollingbery.

On August 6, 2007, the named plaintiffs, Randy Anfinson, Steven
Hardie, and James Geiger, all former FXG contractors, moved for class
certification before the Hon. Gregory P. Canova. Sub No. 56A.%> In so
moving, plaintiffs represented to the Court that the Washington common
law “right to control” test is the applicable legal standard for determining
whether the class members were independent contractors or employees:

Under Washington law, an employee is defined as “one

whose physical conduct in the performance of the service is

subject to the other’s right of control.” In contrast, an
independent contractor is one who contracts to perform
services for another, “but is not subject to the other’s right

to control his physical conduct in performing the services.”

Ebling v. Gove’s Cove, Inc., 34 Wn. App. 495, 497-98, 663

P.2d 132 (1983), citing Hollingbery, Jr., v. Dunn, 68 W.2d

75,79,411 P.2d 431 (1966).

Id., p. 6. In Hollingbery, the Washington Supreme Court had adopted and
applied a 10-factor test derived from the Restatement (Second) of Agency

for determining whether a worker is an independent contractor or an

* Documents identified by “Sub No.” have been designated in FedEx Ground
Package System Inc.’s Designation of Clerk’s Papers, but have not yet been assigned CP
numbers. Once CP numbers are assigned, FXG will submit an Errata that provides
corrected citations. See RAP 9.6(a) (permitting a party to supplement the designation of
clerk’s papers “prior to or with the filing of the party’s last brief”).



employee. 68 Wn.2d at 80-81. The Court of Appeals in Ebling expressly
applied the rule of Hollingbery to a dispute arising, like this case, under
Washington wage and hour law. 34 Wn. App. at 478-98. In recognition
of that fact, plaintiffs stressed in their class certification motion that Ebling
is “particularly on point because it distinguishes between employees and
independent contractors in the context of the Washington wage statutes.”
Sub No. 56A, p. 6; see also CP 2846-2861 (plaintiffs’ reply brief citing
Ebling and Hollingbery for the “crucial factor” of “right to control”).
Plaintiffs represented that “[t]he proof here will be that [FXG] both had
the right of control, and routinely exercised that right.” Id. Nowhere in
their class certification briefing did plaintiffs suggest, as they do now, that
this case is controlled by FLSA law, nor did they suggest that the inquiry
should be focused on “economic realities” or “economic dependence.”

On January 28, 2008, Judge Canova signed a proposed class
certification order that had been drafted and submitted by the plaintiffs.*
CP 209-219. That order again expressly identified the “critical test” as

whether FedEx had the “right to control” the manner and

means of the work performed. See, e.g., Ebling v. Gove'’s

Cove, Inc., 34 Wn. App. 495, 497-98, 663 P.2d 132 (1983),

citing Hollingbery, Jr., v. Dunn, 68 Wn.2d 75, 79, 411 P.2d

431 (1966); see also Kamla v. Space Needle Corp., 147
Wn.2d 114, 119-120, 52 P.3d 472 (2002).

* Judge Canova did make a few handwritten changes to the proposed order; those
changes are not material to this appeal.



CP 211.° Again, missing from plaintiffs’ proposed order was any mention
of the FLSA, “economic realities” or “economic dependence.”

Following certification of the class, plaintiffs distributed to the
class members an “opt-out” notice allowed under Washington law. CP
218, 225-228. This “opt-out” procedure was far more favorable to
plaintiffs than the “opt-in” notice required under the FLSA. See Long
John Silver’s Rests., Inc. v. Cole, 514 F.3d 345, 348 (4th Cir. 2008). Not
until immediately before trial did plaintiffs suggest that this class action
should be governed by the FLSA test or focused on “economic realities”
or “economic dependence.”

D. The Trial.

The case was bifurcated into liability and damages phases by
stipulated order dated May 5, 2008. CP 223-224. The liability phase
commenced before Judge Erlick on March 3, 2009, and continued through
March 31, 2009. The issue tried to the jury was whether the class

members were independent contractors or employees of FXG. CP 2220.

* The class as certified was defined as follows: “all persons who performed
services as a pick up and delivery driver, or ‘contractor,” for defendant during the class
period (December 21, 2001 through December 31, 2005) who signed (or did so through a
personal corporate entity) a FedEx operating agreement and who handled a single route at
some point during the class period; excluding persons who only performed or filled one
or more of the following positions during the class period: multiple route contractors,
temporary drivers, line-haul drivers, or who worked for another contractor.” CP 217.



1. The Parties’ Proposed Jury Instructions on the Test for
Independent Contractor vs. Employee Status.

In its initial and supplemental trial briefing, FXG pointed out that
Ebling—the only Washington wage and hour case on point—is controlling
law. Therefore, because this case had been certified (and an opt-out class
created) pursuant to the Washington common law test of Hollingbery and
Ebling, the jury instruction directed to employment status should be
grounded in that 10-factor Washington test. CP 1014-1016; 1270-1273.
Additionally, given that federal FLSA authorities are “persuasive”—but
not controlling—in Washington Minimum Wage Act (“MWA”) cases,®
and that the Washington common law test does not preclude the
consideration of other factors, FXG proposed that a further factor taken
from the Ninth Circuit FLSA test,” “the class member’s opportunity for
profit or loss depending on his or her managerial skill,” be added to the
instruction. See FXG’s proposed Instruction No. 16, CP 994-995.
Alternatively, in the event that Judge Erlick was not inclined to charge on
the 10-factor Washington test, FXG proposed that the Court combine the
six factors in the Ninth Circuit FLSA test (most of which are substantially

identical to corresponding factors in the Hollingbery right to control test)

with two non-overlapping factors from the Washington common law

6 Inniss v. Tandy Corp., 141 Wn.2d 517, 523-24, 7 P.3d 807 (2000).
7 See, e. g, Donovan v. Sureway Cleaners, 656 F.2d 1368, 1370 (9th Cir. 1981).



standard, “belief of the parties” and “method of payment.” See FXG’s
proposed alternative Instruction No. 16A, CP 1843; 1824-1 8298

As their primary proposed instruction, plaintiffs submitted a one-
factor instruction, purportedly based on Ebling, focused exclusively on
“right of control over the physical conduct of the services performed.”
See plaintiffs’ proposed instruction 13, CP 1077. Alternatively, and “only
in the event the Court choose [sic] not to follow Ebling as providing the
test for employment status” (emphasis in original), plaintiffs submitted
proposed alternate instruction 13A, which combined certain FLSA factors
with a narrative statement featuring two phrases, “economic reality” and
“economic dependence,” that are not listed as factors in any common law
or FLSA test. CP 1078. Starting shortly before trial, plaintiffs submitted
additional iterations of their proposed alternative instruction cobbling
together FLSA factors with a narrative again constructed around the terms
“economic reality” and “economic dependence.” See CP 1078; 1783;
1819-1820.

2. Judge Erlick’s Careful Fashioning of a Legal Standard
Instruction.

On three occasions prior to the start of trial (Feb. 19, Feb. 26 and

8 Under either alternative, the use of relevant Washington factors was particularly
appropriate because, in addition to their overtime claim, plaintiffs also asserted a uniform
reimbursement claim under RCW 49.12.450, for which there is no equivalent under the
FLSA. See CP 7, 12.



Mar. 2, 2009), the Court heard extensive argument on the legal standard
instruction. Judge Erlick also went beyond the materials and arguments
submitted by the parties and did his own research into “treatises and case
law.” RP 03/02/09 p. 23.

In fashioning an appropriate legal standard instruction, the Court
took pains to ensure, first, that the factors on which the jurors were
instructed were reasonably related to the evidence and, second, that each
party was given sufficient latitude to argue its theory of the case. See, e.g.,
RP 3/02/09 at p. 25 (analyzing “intent of the parties” factor in light of the
evidence to be introduced), and at pp. 13-15 (addressing the competing
theories of the parties). Judge Erlick also emphasized the overriding
principle that “[n]o single factor is controlling. An evaluation of all
incidents of the work relationship is required.” RP 3/02/09 p. 24.

In colloquy with counsel, the Court noted that Ebling, the sole
Washington case in which an independent contractor versus employee
determination was made in the context of wage and hour statutes, “appears
to approve of the Hollingbery v. Dunn factors.” RP 02/26/09 p. 23. Judge
Erlick did not, however, end his analysis there:

That said, I think that the Inniss case, which allows the

Court to look at parallel law, interpretive law under similar

legislation, such as the FLSA . . . is appropriate.

Id. at 23-24. After considering a wide range of federal authorities, the



Court observed that the six-factor Ninth Circuit formulation of the FLSA
test in Donovan v. Sureway Cleaners, 656 F.2d 1368, 1370 (9th Cir. 1981)
closely overlapped with a number of factors in the Hollingbery common
law test. RP 02/19/09 pp. 44-45, 48. He noted in particular the striking
overlap between “controlling Washington case law” and the “first
[Sureway] factor . . . the degree of the alleged employer’s right to control
the manner in which the work is to be performed,” id. at 44-45° and also
remarked that the Sureway test “allows for the entrepreneurial aspect to be
raised, which I know is a big issue for both sides.” Id. at 48. Notably, use
of the Sureway test was proposed by plaintiffs just days before the start of
trial, RP 02/26/09 p. 11, and in fact the 6-factor Sureway test was
incorporated nearly verbatim into the final iteration of plaintiffs’ proposed
alternate instruction on the appropriate legal standard. CP 1819-1820. 10
Judge Erlick ultimately adopted the Sureway test as the centerpiece
of an instruction that was framed by the introductory and concluding
language of Washington Pattern Instruction (“WPI”) 50.11.01 based on

Hollingbery. The Court declined to adopt plaintiffs’ additional

® As this factor in the Ninth Circuit FLSA test amply demonstrates, plaintiffs’
assertion that “right of control” has no place in employment status determinations under
the FLSA (see, e.g., App. Br., p. 29) is wrong.

' The sole difference between the six factors in the Ninth Circuit Sureway test and
the six factors in plaintiffs’ proposed instruction 13C was plaintiffs’ attempted
substitution of “the relative investment of the parties” for Sureway factor number 3,
which reads, “the alleged employee’s investment in equipment or materials required for
their tasks, or their employment of others.” Compare CP 1819-1820 with 656 F.2d at
1370. As discussed infra, the Court correctly rejected plaintiffs’ attempt to alter this
factor.
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argumentative paragraph on “economic realities” and “economic
dependence” on the ground that those terms were not factors included in
any published jury instruction, and instead were just labels picked from
certain federal-court opinions. RP 3/26/09 p. 107. He did, however,
emphasize that plaintiffs were free to argue their theory of the case to the
jury. See, e.g., RP 3/27/09 pp. 19-20.

Judge Erlick also added two non-overlapping Hollingbery factors
to the six Sureway factors—namely “method of payment” and “belief of
the parties.” He observed that “method of payment” is “very much a
control issue” and “very much an economic reality issue.” RP 02/26/09 p.
11. With respect to “belief of the parties,” he noted that this factor was
used in some FLSA cases as well as in Ebling. RP 3/02/09 p. 23."!

Thus, the following jury instruction regarding the legal standard
for employment status was given at the outset of the case (RP 03/03/09 pp.

25-26) as well as before closing argument'?:

" The Court emphasized that “belief of the parties” was but one of eight non-
exclusive factors—the parties were free to argue to the jury what, if any, weight should
be given to each factor in the context of the entire record. See, e.g., RP 3/26/09 pp. 73-
74.

2 Plaintiffs requested a preliminary instruction on the legal standard. CP 1760-65.
Further arguments on the appropriate legal standard instruction took place over the course
of the trial. See, e.g., RP 3/26/09 pp. 69-139. After considering those arguments and the
many authorities cited by both parties, the Court decided to leave the wording of the
preliminary legal standard instruction unchanged in his final instructions to the jury given
Just prior to closing argument. See RP 3/27/09 pp. 19-20, where Judge Erlick
summarizes the basis for his conclusion that Instruction No. 9 is “an appropriate and
correct statement of the law” that “allows each side to argue its theory of the case,”
noting that he took into consideration a wide range of authorities including Ebling,
Hollingbery, WPI 50.11.01, federal FLSA authorities, and California authorities.
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You must decide whether the class members were
employees or independent contractors when performing
work for FedEx Ground. This decision requires you to
determine whether FedEx Ground controlled or had the
right to control the details of the class members’
performance of the work.

In deciding control or right to control, you should consider
all the evidence bearing on the question and may consider

the following factors, among others:

(1) The degree of FedEx Ground’s right to control the manner in
which the work is to be performed,

(2) The class members’ opportunity for profit or loss depending
upon each one’s managerial skill;

(3) The class members’ investment in equipment or materials
required for their tasks, or their employment of others;

(4) Whether the service rendered requires a special skill;
(5) The degree of permanence of the working relationship;

(6) Whether the service rendered is an integral part of FedEx
Ground’s business;

(7) The method of payment, whether by the time or by the job; and
(8) Whether or not the class members and FedEx Ground believed
they were creating an employment relationship or an independent

contractor relationship.

Neither the presence nor the absence of any individual factor is
determinative.

-12-



3. The Evidence Introduced at Trial Allowing Each Party
to Argue Its Theory of the Case.

a. The Witnesses Called by Each Side.

Plaintiffs called a total of 25 fact and expert witnesses live or via
deposition at trial, including 9 FXG executives or terminal management
employees. FXG called a total of 24 fact and expert witnesses. Twenty-
seven current or former FXG independent contractors testified. Plaintiffs
did not call a single current contractor. Instead, plaintiffs called 15 former
contractors—fewer than 5% of the class members. And, although they
purported to represent a statewide class, plaintiffs failed to call a single
contractor witness from 6 (or 40%) of FXG’s 15 Washington terminals."?

Several of plaintiffs’ ex-contractor witnesses flatly contradicted
plaintiffs’ contentions by testifying that they never had any reason to
consider themselves “employees.” For example, class member Steve
Peckham testified that he “continued to believe” throughout the
approximately four years he was a contactor that he was an independent

businessperson and not an employee of FXG. RP 3/9/09 p. 49. Ronald

" One of the three named plaintiffs, Steven Hardie, never testified at all. The
other two named plaintiffs admitted before the jury that they had made false statements
under oath. Lead plaintiff Anfinson acknowledged on cross-examination that he wrote
off foreign vacation and other personal expenses as “business expenses” on his tax
returns signed under oath in connection with his contractor business—an indiscretion that
prompted his counsel to acknowledge in closing that he might “owe some taxes.” RP
3/10/09 p. 110-11, 120-21; RP 03/30/09 p. 35. Named plaintiff Geiger admitted he
signed false discovery responses in this case. RP 3/04/09 pp. 233-236.
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Reinhardt, who was on plaintiffs’ witness list,'* admitted in video

deposition testimony played for the jury that he always believed he was an

independent contractor because he “didn’t have any reason” to believe

otherwise. Sub No. 512, Ex. 3. The current contractors who testified

likewise confirmed that they have always been independent contractors.'®
b. The Documentary Record.

Plaintiffs were allowed to introduce virtually all of the evidence
they offered; thus, they do not appeal any evidentiary rulings. Over
FXG’s objection, plaintiffs introduced 141 separate “contract discussion
notes” (“CDNSs”), which are records kept by FXG managers of discussions
with individual contractors regarding their businesses. See, e.g., RP
3/19/09 pp. 225-226; 231-232; RP 3/19/09 pp. 88-89. Plaintiffs claimed
that these records constituted evidence of a retained “right of control” on
the part of FXG and also demonstrated the contractors’ alleged “economic
dependence” on FXG. See, e.g, plaintiffs’ closing at RP 3/30/09 p. 55:
“All they have to say to someone who’s bought a truck and is in over his

head is we’re going to take away your route . . . and they will do their very

best to fly right as quickly as they can.”'® Judge Erlick also admitted

1 CP 786-790 (Joint Statement of Evidence).
13 See, e.g., Jon Timmer (RP 3/18/09 p.177), Jason Hemmig (RP 3/3/17/09 p. 93),
Nick Prets (RP 3/16/09 p. 31), and Travis Mickelson (RP 3/16/09 p. 228).
' The jury clearly rejected plaintiffs’ view of the CDNs, which was refuted by
FXG terminal manager John Schnebeck (RP 3/19/09 pp. 225- 226 231-232), as well as
by contractors including Jon Timmer who testified that he considered his business
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multiple policy manuals, emails, and other company documents, to which
plaintiffs cited frequently. See, e.g., Exs. 65, 331; RP 3/30/09 p. 41.
c. Plaintiffs’ Presentation of Their Theories.

Judge Erlick’s jury instructions and evidentiary rulings afforded
plaintiffs an open field to argue their theories—an opportunity they did not
pass up. For example, at the very beginning of their opening statement,
plaintiffs stated (referring to class member Suzette Solheim): “This
promise of independence did not match the reality that Ms. Solheim soon
found herself in.” RP 3/03/09 p. 27. Plaintiffs continued:

[The class members] literally could not work—a single

route driver simply couldn’t work for someone else.

They’re working 10 to 12 hours a day . . . [Y]ou couldn’t

contract with any other package delivery company . . . So it

was literally impossible.

RP 03/03/09 pp. 49-50. Plaintiffs further asserted that “opportunity for
profit or loss [is e]ntirely within the control of FedEx.” Id. at p. 39."
Plaintiffs continued to press their view of “economic realities” in

their case-in-chief. For example, named plaintiff Geiger testified that “we

were literally trapped into being FedEx package delivery drivers only,”

relationship with FXG “a pleasure” (RP 3/18/09 pp. 171-174), and who was the subject

of CDNss that, far from coercive or threatening, were in fact glowingly positive. See Ex.
946. Nonetheless, a negative view of the CDNs was a central aspect of plaintiffs’ case,

and Judge Erlick gave them free rein to present that theory to the jury.

'""This is precisely the argument that plaintiffs now contend they were prevented
from making. See App. Br., p. 26: “Thus, had plaintiffs been permitted, they would have
argued that the combination of these FedEx rules and federal hours-of-work limitations
demonstrated the utterly economic dependent relationship between driver and FedEx.”
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and that he could not hire additional help because his delivery area was
too rural and to do so was not “economically feasible.” RP 03/04/09 pp.
179-80, 184-185."® These themes were echoed throughout plaintiffs’
closing argument. For example, counsel quoted an FXG terminal
manager’s deposition testimony that contractors needed to be “available”
for “all the time during the day,” RP 3/30/09 p. 161, and argued that the
concept of a market for routes “is flatly contradicted by the reality of
things,” RP 3/30/09 p. 178. FXG never objected to, nor did Judge Erlick
in any way foreclose or limit, such argument by plaintiffs. Instead, as the
Court noted, the non-exclusive eight-factor test within Instruction No. 9
allowed “each side to argue its theory of the case.” RP 3/27/09 pp. 19-20.

In short, plaintiffs’ argument of “material prejudice” caused by

purported limits on their ability to develop an “economic dependence”

18 As further examples, Ms. Solheim testified that she was economically dependent
on FXG because she had paid $25,000 for her route and had a five-year lease on her
truck. RP 03/04/09 p. 96. Mr. Anfinson testified that part of his contractual performance
bonus was based on terminal-wide performance. RP 03/10/09 pp. 35. Class member
Steven Goodwin claimed that he had no ability to grow his route because “there’s no
time” and because FXG did not allow him to split it. RP 03/11/09 pp. 84-85. Another
ex-contractor class member, Jeff Cesta, claimed that FXG prevented him from selling his
route to an individual willing to pay cash for it. RP 03/12/09 pp. 83-84. And plaintiffs
highlighted multiple FXG documents, including an email written by a former FXG
executive in which he stated “we have bled these contractors as long as we can.” RP
03/12/09 p. 177. Plaintiffs’ rebuttal case was no different. Business valuation expert
Paul Regan’s testimony was largely focused on a study he prepared purporting to show
that FXG independent contractors received less income than industry averages for
employees. RP 3/25/09 pp. 90-92. Mr. Regan also claimed there was no genuine
“market” for contractor route sales. RP 3/25/09 pp.182-183. Mr. Regan’s bottom-line
opinion was that contractors did not receive “adequate and competitive compensation for
the number of hours that they need to invest” (RP 3/25/09 p. 73)—an opinion offered
squarely in support of plaintiffs’ economic realities/dependence theories.
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theory does not square with the record. Rather, the jury’s verdict is
explained by the overwhelming body of evidence contradicting plaintiffs’
theory of economic dependence and instead demonstrating the uniquely
non-employee independence—and revenue and profit opportunities—
available to class members. See subsection (d) infra.”
d. The Evidence Supporting the Jury’s Verdict on
Each of the Eight Factors in Judge Erlick’s
Legal Standard Instruction.

The jury reached their 11-1 verdict 24 hours after the case was
submitted to them. Their conclusion that the class members were
independent contractors and not employees was supported by ample
evidence on each contested factor in Jury Instruction No. 9:

Factor 1: “The degree of FedEx Ground’s right to control the
manner in which the work is to be performed.” The jurors were
provided the Operating Agreement (“OA”) signed by each of contractors
and FXG, which expressly provides that:

the manner and means [of achieving the contracted-for]

results are within the discretion of the Contractor, and no

officer or employee of FedEx Ground shall have the

authority to impose any term or condition on Contractor or

on Contractor’s continued operation which is contrary to
this understanding.

'° Plaintiffs’ argument on prejudice is ironic in light of their argument to exclude
FXG’s evidence of the economic opportunities available to single-route contractors to
become multiple-route contractors, on the basis that the relevant test was right of control.
See RP 3/12/09 pp. 231-32 (plaintiffs successfully strike from the record testimony
regarding the expansion opportunities for contractor Nick Prets, arguing, “It’s not what
the law is. The law is whether there’s a right to control.” (emphasis added)).
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Ex. 505, pp. 50-51. No contractor testified that he or she ever brought a
claim for breach of that or any other provision of the OA. In fact, several
ex-contractors on plaintiffs’ witness list testified that FXG never breached
any provision of the contract. For example, Mr. Reinhardt testified that
FXG was “upstanding and abiding by the contract.” Sub No. 512, Ex. 3.
Many current and former contractors—both plaintiff and defense
witnesses—testified to the multitude of ways in which “right to control”
was reserved to the contractors. Mr. Anfinson himself admitted that he
wasn’t even required to come into the terminal at any set time in the
morning. RP 3/10/09 p. 94.° And multiple class members testified that
they and other contractors routinely made the decision to hire drivers for
their routes so that they could pursue other interests or work only part
time. Plaintiffs’ witness Sherri Feeney, a single-route contractor, testified
that for extended periods she worked only about 1 day a month while her
route was driven by a full-time driver she hired. RP 3/11/09 pp. 31-32,

49-50. This allowed her to devote the bulk of her time to raising her

2% Similarly, several contractors including Brian Olson and Jon Michael Harrison
testified that the manner in which packages were pre-loaded into their delivery vans was
something that they, and not FXG management, determined. RP 3/19/09 p. 195; RP
3/23/09 p. 243. Plaintiffs’ witness Ernest Hirsch was among the former contractors who
testified that he alone decided whether to “informally flex” (that is, trade packages) with
other contractors. RP 3/25/09 pp. 233-234. Plaintiffs’ witness Steve Peckham similarly
testified that he alone decided which delivery route to take. RP 3/9/09 p. 61. And class
member Mr. Prets refuted plaintiffs’ claim (based on a misinterpretation of an FXG
document, Ex. 331) that there was a 9.5-hour minimum daily work requirement,
testifying that he was never directed “to work any specific minimum number of hours,”
nor “whether or when to take breaks,” nor “what route you’re to follow,” nor “other
details of performance.” RP 3/16/09 p. 20.
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children and pursuing her hobby (dog shows), while still making a profit
off of her contractor business. RP 3/11/09 pp. 32-33, 41, 49-51.

Factor 2: “The class members’ opportunity for profit or loss
depending upon each one’s managerial skill.” The jury heard evidence
that contractors make multiple managerial decisions that can affect their
profit and loss.”! The jurors also heard that class members had the
opportunity to increase the profitability of their businesses through the
purchase or sale of routes, or of portions of a route. Lead plaintiff
Anfinson purchased part of another contractor’s route. RP 3/10/09 p. 37.
Another plaintiffs’ witness, Tim Cork, realized a route-sale profit of over
$50,000 at the age of 26. RP 3/5/09 p. 67. FedEx Home contractor Jason
Hemmig testified that FXG never “interfered in any way” with his ability
to grow his business. RP 3/17/09 p. 88. Plaintiffs’ witness Steve
Peckham admitted the money was “very good,” and that he was certainly
not “complaining about the level of profits.” RP 3/9/09 pp. 52-53.

Factor 3: “The class members’ investment in equipment or

materials required for their tasks, or their employment of others.”

2! These decisions include the choice of available routes (e.g., RP 3/12/09 p. 205),
negotiation of the route purchase price with the selling contractor (RP 3/12/09 pp. 208-
209), the organization of the business—i.e., whether an S-Corporation, a sole
proprietorship, partnership, etc. (RP 3/4/09 pp. 117, 119-120), whether to purchase or
lease a vehicle (RP 3/19/09 p. 192; RP 3/10/09 p. 32), whether to hire others, and the
management of those hired (RP 3/11/09 p. 49), whether to “flex” packages (RP 3/25/09
p. 233), and efficient route management (RP 3/23/09 pp. 246-248).
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Significant investments by FXG contractors included the purchase of
routes, leases or purchases of trucks, insurance, and periodic maintenance
costs. RP 3/9/09 p. 42; RP 3/9/09 pp. 118-119; RP 3/16/09 pp. 230-231.
Mr. Anfinson’s initial investment was $40,000—which “was not a small
sum of money.” RP 3/10/09 p. 99. CPA expert Charles Pietka analyzed
“employment of others” through contractor tax returns and found that
about a third incurred annual labor costs of more than $3,000. RP 3/24/09
p. 96. As contractor Jon Michael Harrison testified, “[T]here’s lots of
[single-route] contractors that had drivers . . . I could give you so many
examples. We wouldn’t have time for it here.” RP 3/23/09 p. 240.

Factor 4: “Whether the service rendered requires a special
skill.” Plaintiffs’ witness Peckham admitted that he brought “special
skills” to his work. RP 3/9/09 p. 57. Mr. Prets likewise testified that his
“excellent” customer relation skills and “very good organizational skills”
contributed to his success. See RP 3/12/09 pp. 244-46.

Factor 5: “The degree of permanence of the working
relationship.” The evidence was undisputed that FXG contractors, unlike
typical employees, have contract expiration dates. Pursuant to paragraph
11 of the OA, the contractor has a choice of an initial term of one, two or
three years. Ex. 505, p. 80-81. The contract can be periodically

renewed—although the contractor (but not FXG) can terminate at any time
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for any reason (or no reason) on 30 days’ notice. Id. at p. 81.

Factor 6: “Whether the service rendered is an integral part of
FedEx Ground’s Business.” FXG did not dispute this factor for
purposes of Washington law.

Factor 7: “The method of payment, whether by the time or by
the job.” Plaintiffs admitted that contractors were not paid by the hour
like employees, and instead were basically paid piecemeal, per package
and stop—by the job. See, e.g., the testimony of lead plaintiff Anfinson
(RP 3/10/09 p. 98) and of Mr. Peckham (RP 3/9/09 p. 56).

Factor 8: “Whether or not the class members and FedEx
Ground believed they were creating an employment relationship or an
independent contractor relationship.” The jury heard substantial
evidence that both the class members and FXG believed they were
creating an independent contractor relationship—and continued to hold
that belief throughout their business relationship. The OA states that
“[bJoth FedEx Ground and Contractor intend that Contractor will provide
these services strictly as an independent contractor, and not as an
employee.” Ex. 505, p. 51. Multiple witnesses testified that they were
independent contractors running their own businesses throughout the class

period.22 Mr. Harrison summed it up (RP 3/23/09 pp. 237-38):

22 See, e.g., the testimony of Todd Vice (RP 3/17/09 p. 37), Travis Mickelson (RP
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There’s no question in my mind I own my own business
and call my own shots. I’m an independent contractor.
There’s absolutely no question in my mind.

IL. ARGUMENT
A. The Jury’s Verdict Should Not Be Disturbed so Long as The
Court’s Instructions Afforded Plaintiffs a Fair Opportunity to

Argue Their Theory of the Case and Did Not Constitute a
Clear Misstatement of the Law.

Jury instructions are “sufficient if they allow the parties to argue
their theories of the case, do not mislead the jury and, when taken as a
whole, properly inform the jury of the law to be applied.” Cox v.
Spangler, 141 Wn.2d 431, 442, 5 P.3d 1265 (2000) (citations omitted).

Asserted errors of law in jury instructions that were given by the
Court are reviewed de novo. Stevens v. Gordon, 118 Wn. App. 43, 53, 74
P.3d 653 (2003). The specific language of instructions, the number of
instructions given, and whether to give a particular instruction, however,
are all matters of the court’s discretion. /d. Refusal to give a particular
instruction is an abuse of discretion only if the court was “manifestly
unreasonable, or its discretion was exercised on untenable grounds, or for
untenable reasons.” Boeing Co. v. Harker-Lott, 93 Wn. App. 181, 186,

968 P.2d 14 (1998). “If a party’s theory of the case can be argued under

3/16/09 p. 228), Jon Timmer (RP 3/18/09 p. 177), Jason Hemmig (RP 3/17/09 p. 93).
Class members reaffirmed that belief annually through their sworn representations on
their tax returns, on which they deducted depreciation and business expenses and
otherwise represented to the IRS that they were independent businesspeople. See, e.g.,
Mr. Peckham’s testimony (RP 3/9/09 p. 49).
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the instructions given when read as a whole, then a trial court’s refusal to
give a requested instruction is not reversible error.” Hammond v. Braden,
16 Wn. App. 773, 776, 559 P.2d 1357 (1977). “The trial court is to be
commended rather than criticized for limiting its instructions to general
statements of the applicable law. The specific applications can be made
by counsel in their arguments.” Vangemert v. McCalmon, 68 Wn.2d 618,
628,414 P.2d 617 (1966).

It is also long-established rule in Washington that “[l]Janguage used
by [a] court in the course of an opinion is not ordinarily designed or
intended as a model for jury instructions.” Swope v. Sundgren, 73 Wn.2d
747, 750, 440 P.2d 494 (1968). Nor does the mere fact that a statement
appears in a court opinion “mean it can be properly incorporated into a
jury instruction.” Hammond, 16 Wn. App. at 776; see also Braxton v.
Rotec Indus., Inc., 30 Wn. App. 221, 227, 633 P.2d 897 (1981) (same).

An error in either giving or refusing to give a particular instruction
is only reversible if it is prejudicial. Stevens, 118 Wn. App. at 53; Boeing,
93 Wn. App. at 186. While clear misstatements of the law carry a
presumption of prejudice, if review of the full record reveals that the error
would not have affected the result, the jury’s verdict should be upheld.

State v. Britton, 27 Wn.2d 336, 341-42, 178 P.2d 341 (1947).
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B. Instruction No. 9 Was an Appropriate Blend of Washington
' Wage-and-Hour Law and Relevant FLSA Factors, and Did
Not Cause Prejudice to Plaintiffs.
1. FLSA Cases are “Persuasive” But Not Controlling;
Thus, the Inclusion of Factors From Both the
Hollingbery Right to Control Test and the Sureway
FLSA Test in Instruction No. 9 Was Within the Sound
Discretion of the Trial Court.

Judge Erlick’s exercise of his discretion in fashioning the jury
charge was particularly reasonable given that under Washington law
FLSA cases are persuasive but not controlling. Plaintiffs misread Inniss v.
Tandy Corp., 141 Wn.2d 517, 523-24, 7 P.3d 807 (2000), when they
suggest that the Supreme Court’s decision required Judge Erlick to blindly
“follow” FLSA law. In fact, the Court in Inniss specifically held that
Washington courts “may” consider case law interpreting comparable
provisions of the FLSA as “persuasive authority” in the MWA context.
141 Wn.2d at 524. Nowhere did the Supreme Court say such federal case
law was “controlling.” That distinction was further explicated in Stahl v.
Delicor of Puget Sound, Inc., 109 Wn. App. 98, 109, 34 P.3d 259 (2001).
rev’d on other grounds, 148 Wn.2d 876 (2003):

Because the MWA is based upon the FLSA, federal

authority often provides helpful guidance, although federal

FLSA authority does not bind Washington courts. Here
the federal cases are not helpful.
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(Emphasis added; footnote omitted.)* Courts in other states agree.?*
Thus, Judge Erlick was well within his discretion in including factors from
both the Sureway and Hollingbery tests in Instruction No. 9.2

2. Instruction No. 9 Contained All Six Factors From the
FLSA Case on Which Plaintiffs Place Primary Reliance.

There could be no more eloquent commentary on the fair and
evenhanded nature of Judge Erlick’s oversight of the trial than the fact that
plaintiffs’ central argument on appeal concerns a jury instruction that
incorporated verbatim all six factors enunciated in the very FLSA
decision on which plaintiffs place primary reliance. Compare the
recitation of factors in Donovan v. Sureway Cleaners, 656 F.2d 1368,
1370 (9th Cir. 1981) with factors 1-6 in the trial court’s Instruction No. 9,

CP 2195. Thus, far from giving short shrift to FLSA authorities as

 In Washington, the common law is presumed to be controlling in the absence of
an express statutory directive to the contrary. See RCW 4.04.010, Extent to which
common law prevails: “The common law, so far as it is not inconsistent with the
Constitution and laws of the United States, or of the state of Washington nor
incompatible with the institutions and condition of society in this state, shall be the rule
of decision in all the courts of this state.” See also In re Parentage of L.B., 155 Wn.2d
679, 689, 122 P.3d 161 (2005): "Early in our state's history, this court construed RCW
4.04.010 to mean that, in the absence of governing statutory provisions, the courts will
endeavor to administer justice according to the promptings of reason and common sense,
which are the cardinal principles of the common law . . . ."

* See, e.g., Andrews v. Kowa Printing Corp., 351 I1l. App. 3d 668, 677, 814
N.E.2d 198, 268 1l1. Dec. 548 (App. Ct. 2004) (“Because the FLSA’s definition of
‘employer’ and the Wage Act’s definition of ‘employer’ are identical, we find [a federal
case] provides some guidance to the issues before us.” (emphasis added)); Director of
Bureau of Labor Standards v. Cormier, 527 A.2d 1297, 1300 (Me. 1987) (“While in no
way bound by these cases, federal law does provide some useful guidance in formulating
a coherent state law concept.”); Garcia v. Amer. Furniture Co., 101 N.M. 785, 788, 689
P.2d 934 (Ct. App. 1984) (appropriate to consider federal decision as “persuasive
authorit;/”).

%5 The incorporation of relevant Washington factors was particularly appropriate in
this case given that one of plaintiffs’ claims, for uniform reimbursement under RCW
49.12.450, has no equivalent under the FLSA.
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plaintiffs would have this Court believe, Judge Erlick painstakingly
followed the Washington Supreme Court’s directive in Inniss, 141 Wn.2d
at 523-24, by including “persuasive” FLSA factors in Instruction No. 9.
3. Plaintiffs’ New Position on “Right to Control” is Flatly
Contradicted by Washington Wage-and-Hour Law—
And By Plaintiffs’ Prior Representations to the Trial
Court.

Plaintiffs’ assertion that the Hollingbery right to control test has
been relegated by Washington courts exclusively to the tort context® is
just plain wrong. Nowhere in the Argument section of their brief do
plaintiffs even mention Ebling, the case they once represented to Judge
Canova as being “particularly on point because it distinguishes between
employees and independent contractors in the context of the Washington
wage statutes.” Sub No. 56A, p.6. That statement was, of course, correct:
the Court of Appeals in Ebling expressly adopted the Hollingbery
common law “right to control” test in the wage-and-hour context:

An independent contractor is one who contracts to perform

services for another, but is not subject to the other’s right to
control his physical conduct in performing the services.
Hollingbery v. Dunn, 68§ Wn.2d 75, 79-80, 411 P.2d 431
(1966). See also Restatement (Second) of Agency § 2(3)
(1958). An employee is one whose physical conduct in the
performance of the service is subject to the other’s right of
control. Hollingbery,at79.. ..

% See, e.g., App. Br., p. 13: “Washington tort law utilizes [the right to control]
test.” (Emphasis in original.)
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Ebling, 34 Wn. App. at 4987 Given their use of Ebling to procure class
certification, plaintiffs should not now be allowed to read this Court’s
holding in Ebling out of Washington law.*®
4. Courts in Other Jurisdictions Have Similarly Combined
Common Law and FLSA Factors in Fashioning
Appropriate Jury Instructions.
Plaintiffs argue that Judge Erlick’s melding of Washington and
FLSA factors in Instruction No. 9 flies in the face of what they portray as
a monolithic rejection of common law principles such as “right to control”
by federal and state courts. See App. Br., pp. 17-23. As an initial matter,
plaintiffs ignore that the FLSA test set forth in Sureway actually

incorporates many common law factors. Compare Sureway, 656 F.2d at

1370 (9th Cir. 1981) with Hollingbery, 68 Wn.2d at 80-81. Indeed, as

1n Ebling, the plaintiff claimed damages for wages (commissions) withheld
under RCW 49.52.050(2). 34 Wn.App. at 497. It stands to reason that Washington
would have an equally strong public policy against the improper withholding of an
employee’s wages as against the improper withholding of overtime pay or uniform
reimbursement, and thus that the independent contractor versus employee definition
should be the same in both instances.

Judicial estoppel is “an equitable doctrine that precludes a party from asserting
one position in a court proceeding and later seeking an advantage by taking a clearly
inconsistent position.” Miller v. Campbell, 164 Wn.2d 529, 539, 192 P.3d 352 (2008).
While Washington cases appear to apply judicial estoppel primarily to inconsistent
factual assertions, many courts apply judicial estoppel to inconsistent legal positions as
well, so as to prevent an “affront to judicial dignity” and “a means of obtaining unfair
advantage.” Rockwell Int’l Corp. v. Hanford Atomic Metal Trades Council, 851 F.2d
1208, 1210 (9th Cir. 1988); see also Carnegie v. Household Int’l, Inc., 376 F.3d 656, 663
(7th Cir. 2004) (“They prevailed in the present litigation, until the settlement was finally
rejected, by arguing that Buford was wrong. They are estopped to argue now that it was
right.”). The doctrine “is intended to protect against a litigant playing ‘fast and loose
with the courts’ by asserting inconsistent positions.” Id.; see also New Hampshire v.
Maine, 532 U.S. 742, 749, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001) (Judicial estoppel
“generally prevents a party from prevailing in one phase of a case on an argument and
then relying on a contradictory argument to prevail in another phase.”). That is precisely
what has occurred here.
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Judge Erlick expressly noted, both tests begin with an assessment of the
“right to control.” Id. Thus, the notion that federal courts interpreting the
FLSA have roundly rejected “right to control” is not true.”’ Plaintiffs’
assertion also runs contrary to their own arguments at trial to exclude FXG
evidence of contractors’ economic opportunities. See, e.g., RP 3/12/09 pp.
231-32 (plaintiffs’ counsel arguing for exclusion of evidence concerning
single-route contractor opportunities to become multiple-route contractors:
“It’s not what the law is. The law is whether there’s a right to control.”).
Moreover, state and federal courts have interpreted state statutes
based on the FLSA to create a hybrid test incorporating common law
factors as well as FLSA factors. See, e.g., S.G. Borello & Sons Inc. v.
Dept. of Industrial Relations, 48 Cal.3d 341, 354-55, 769 P.2d 399, 256

Cal. Rptr. 543 (1989);° 0 Estrada v. FedEx Ground Package System, Inc.,

% Plaintiffs take similar liberties in their reliance on federal authorities supposedly
supporting their reasoning. For example, plaintiffs place heavy reliance on the United
States Supreme Court’s decision in Nat’l Labor Relations Board v. Hearst Publications,
Inc., 322 U.S. 111, 64 S. Ct. 851, 88 L. Ed. 1170 (1944), see App. Br. at p. 18, but fail to
mention that the Supreme Court’s rejection of state common law interpretations in Hearst
was primarily based on the fact that the statutory scheme in question, the Wagner Act,
was “federal legislation, administered by a national agency, intended to solve a national
problem on a national scale.” /d. at 123. Accordingly, the Court expressed its
determination to avoid a “patchwork” of different state interpretations in favor of one
unified national standard: “Congress . . . is not making the application of the federal act
dependent on state law . . . Consequently, so far as the meaning of ‘employee’ in this
statute is concerned, ‘the federal law must prevail no matter what name is given to the
interest or right by state law.”” /d. at 123-24 (citations omitted). In this case, Washington
law is at issue, not uniform federal law.

%0 Plaintiffs attempt to distinguish cases from other states by arguing that those
cases arose in the context of wage and hour laws with no statutory definition of the term
“employee.” See App. Br, p. 23 n. 21. This blanket distinction fails to account for the
California Supreme Court’s holding in Borello, which mixed a right-to-control based
Restatement test with FLSA factors in the context of a statute in which the term
“employee” was defined. Like Judge Erlick, the court in Borello recognized that “there
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154 Cal. App. 4th 1, 10, 64 Cal. Rptr. 3d 327 (Ct. App. 2007) 2! Baltimore
Harbor Charters Ltd. v. Ayd, 365 Md. 366, 392, 780 A.2d 303 (2001);
Mathis v. Housing Authority of Umatilla Cty, 242 F. Supp. 2d 777, 782-83
(D. Or. 2002); State ex rel. Roberts v. Acropolis McLoughlin, Inc., 150 Or.
App. 180, 183-94, 945 P.2d 647 (Ct. App. 1997).
S. Judge Erlick Struck an Appropriate Balance Between
Washington Law and FLSA Authorities By Combining
Two Non-Overlapping Hollingbery Factors With the Six
Factors of the Sureway Test.
Five of the six Sureway FLSA factors overlap with Hollingbery
factors. Compare factors 1, 3, 4, 5 and 6 in Sureway, 656 F.2d at 1370,
with factors (a), (e), (d), (f) and (h) in Hollingbery, 68 Wn.2d at 80-81.

The Court added two non-overlapping Hollingbery factors to Instruction

No. 9: “The method of payment, whether by the time or by the job”

are many points of individual similarity between [the Ninth Circuit FLSA] guidelines and
our own traditional Restatement tests.” 48 Cal.3d at 355. More fundamentally,
plaintiffs’ argument fails because both the FLSA and the MWA define “employee” with
circular definitions that give no true definition at all. See Nicastro v. Clinton, 882 F.
Supp. 1128, 1130 (D.D.C. 1995) (calling the FLSA’s definition of employee “vague” and
“generally unhelpful”). When a definition is unhelpful, the United States Supreme Court
has deemed it to be the same as no definition at all—and, therefore, properly interpreted
by reference to the common law. See Nationwide Mutual Ins. Co. v. Darden, 503 U.S.
318,322-24, 112 S. Ct. 1344, 117 L. Ed. 2d 581 (1992) (holding ERISA’s circular
definition of employee—which is identical to that given in the FLSA and MWA—to be
circular and, therefore, looking to traditional agency principles including Restatement §
220 to interpret the word).

3! Notably, plaintiffs argued before Judge Canova that the legal standard in
Estrada, a “mixed” FLSA and common law right to control test based on Borello, was
sufficiently “identical” to the legal standard in the instant case to give rise to a collateral
estoppel judgment in their favor. This is yet another example of the profound disconnect
between plaintiffs’ earlier assertions in this case and their convenient after-the-fact
conversion to the notion that common law principles have no place in the legal standard.
Compare Sub No. 154 (Plaintiffs’ Motion for Partial Summary Judgment Based on
Collateral Estoppel), p. 6 with App. Br., pp. 17-20.
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(Factor 7); and “Whether or not the class members and FedEx Ground
believed they were creating an employment relationship or an independent
contractor relationship” (Factor 8). Since both the Washington common
law test and the FLSA test are non-exclusive, see Restatement (Second) of
Agency § 220, Sureway, 656 F.2d 1370, it was well within Judge Erlick’s
discretion to include additional factors that were relevant to the jury’s
determination—particularly in light of the substantial evidence in the
record relating to each of them. "Considerable discretion is allowed when
tailoring instructions to fit case facts." RWR Mgmit., Inc. v. Citizens Realty
Co., 133 Wn. App. 265, 278, 135 P.3d 955 (2006).

Plaintiffs have not appealed from the Court’s inclusion of Factor 7,
“method of payment,” in Instruction No. 9. With respect to Factor 8, the
record is replete with evidence of both FXG and the contractors’ strong
belief that they were creating, and maintained throughout their business
relationship, an independent contractor relationship. This evidence goes
well beyond the mountain of documentary proof—the OAs signed by each
contractor (e.g., Exs. 505 and 673), the annual statements under oath in tax
returns (e.g., RP 3/9/09 pp. 44, 49, 71; RP 3/10/09 pp. 104-111, 120-122),

the sworn representations on insurance applications (e.g., Exs. 508 and

32 In any event, it was undisputed that FXG contractors were paid not by the hour
but by the job—a fact that, to use plaintiffs’ parlance, reflected the “economic realities”
of an independent contractor relationship. See, e.g., RP 3/10/09 p. 98.
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677)—and in fact includes the admissions of plaintiffs’ witnesses. See,
e.g., Mr. Peckham’s testimony at RP 3/9/09 p. 49.

Judge Erlick noted that the “belief of the parties” factor was
expressly adopted by this Court in Ebling, 34 Wn. App. at 498, and was
included in WPI 50.11.01 and Hollingbery. See RP 03/26/09 pp. 83-84.
The Court also observed that “Washington has a strong tendency to follow
California law” and looked to Borello and Estrada as additional support
for this factor’s inclusion. See RP 3/26/09 p.79.%

Plaintiffs’ argument that belief of the parties is irrelevant, in
addition to being contrary to the law of Washington and other
jurisdictions, misconstrues the expansive nature of the jury’s inquiry. As
indicated by introductory and concluding language of Instruction No. 9—
language that came directly from WPI 50.11.01—the jury’s inquiry is
supposed to be broad and open-ended, and the factors in the jury
instruction are expressly non-exclusive:

[Y]ou should consider all the evidence bearing on the

question. You may consider the following factors, among
others.

33 Courts in FLSA cases have also evaluated belief of the parties. See, e.g., Carrell
v. Sunland Construction Inc., 998 F.2d 330, 334, n.4 (5th Cir. 1993) (“the Welders
worked while aware that Sunland classified them as independent contractors, and many
of them classified themselves as self-employed . . .The Welders’ arrangement with
Sunland is relevant™); Robicheaux v. Radcliff Material, Inc., 697 F.2d 662, 667 (5th Cir.
1983) (fact that plaintiffs “signed contracts stating that they were independent
contractors, while relevant, is not dispositive” (emphasis added)).
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Neither the presence or the absence of any individual factor
is determinative.

RP 3/30/09 pp. 23-24 (emphasis added)**; cf. Hi-Tech Video
Productions, Inc. v. Capital Cities/ABC, Inc., 58 F.3d 1093, 1096 (6th
Cir. 1995) (“It does not necessarily follow that because no one factor
is dispositive all factors are equally important, or indeed that all
factors will have relevance in every case. The factors should not
merely be tallied but should be weighed according to their
significance in the case”).*’

6. Judge Erlick Correctly Declined to Substitute the Term
“Relative Investment” into the Sureway Factors.

While purporting to rely on Sureway, plaintiffs argue that the
Court should have substituted into his charge to the jury a concept that
appears nowhere in the Sureway test, “the relative investments of the

parties.” The Court instead used the actual Sureway factor, “the class

** The factors of the FLSA test are similarly intended to be non-exclusive and “any
relevant evidence may be considered.” Brock v. Superior Care, Inc., 840 F.2d 1054,
1059 (2d Cir. 1988). See also Sureway, 656 F.2d at 1370 (“Whether an employer-
emplo%ee relationship exists depends upon the circumstances of the whole activity.”).

* In addition, plaintiffs waived their right to contest the “belief of the parties”
factor by affirmatively introducing their own evidence of belief at trial. Plaintiffs’
counsel offered deposition testimony “as to the advantages of FedEx of the independent
contractor model, as to the intent that FedEx had in creating the model in forming these
agreements.” RP 3/10/09 p. 15. When warned by the Court that they would be “opening
the door” to other evidence on the same topic, plaintiffs flatly stated: “We’re prepared to
open that door, Your Honor.” RP 3/10/09 p. 18. Plaintiffs were then permitted to
introduce such evidence, and did so. See RP 3/12/09 pp. 31, 37 (Callahan deposition);
RP 3/18/09 pp. 121-22 (inquiring about cost savings to FXG with the independent
contractor model); see also RP 3/30/09 pp. 40, 65 (arguing in closing about FXG’s
motive and intent to shift costs to the drivers and to improperly label them). Plaintiffs
cannot argue this factor to their advantage at trial, and then contest it post-judgment. See
Sevener v. Northwest Tractor & Equip. Corp., 41 Wn.2d 1, 15, 247 P.2d 237 (1952)
(finding waiver by introduction of evidence “similar to that already objected to”).

-32-



members’ investment in equipment or materials required for their tasks, or
their employment of others.” See App. Br., pp. 33-34; Factor 3 of
Instruction No. 9, CP 2195. This decision was well within the Court’s
discretion because, as Judge Erlick recognized, “relative investment”
would be meaningful, if at all, only in the context of a small enterprise,
whereas in the case of a large corporation like FXG, the overall
investment—i.e. capitalization—of the corporation would always dwarf
that of any contractor with whom the corporation was doing business. RP
3/23/09 pp. 11-12. Moreover, “relative investment” is inconsistent with
Washington wage-and-hour law as expressed in Ebling,*® as well as with
the approach of a number of federal courts who likewise do not discuss the
relative investment of the parties, analyzing instead the straight investment
of the worker. See, e.g., Freund v. Hi-Tech Satellite Inc., 2006 WL
1490154, at *2 (11th Cir. 2006); Boudreaux v. Bantec Inc., 366 F. Supp.
2d 425, 434-35 (E.D. La. 2005); Herman v. Mid-Atlantic Installation
Services, Inc., 164 F. Supp. 2d 667, 675 (D. Md. 2000). Thus, the Court’s

refusal to include “relative investments” was not error.

3% Ebling expressly relied on Hollingbery. 34 Wn. App. at 498. The 10-factor
Hollingbery test does not include the specific term “investment.” Factor (e) of that test
reads as follows: “Whether the employer or the workman supplies the instrumentalities,
tools, and the place of work for the person doing the work.” 68 Wn.2d at 80 (citing the
Restatement (Second) of Agency § 220(2)); see also WPI 50.11.01 (including same
factor). FXG clearly would have prevailed had this instruction been given because the
contractors supplied their own vehicles to service their routes.
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7. “Economic Reality” and “Economic Dependence” are
Mere Labels That are Largely Devoid of Meaning
Except as Expressed Through the Actual Factors of the
FLSA Test.

Plaintiffs repeatedly argue that the labels “economic realities”
and/or “economic dependence” should have been the “focal point” of
Judge Erlick’s legal standard instruction. See, e.g., App. Br., p. 20. To
instruct the jury in this manner would have been error. To begin with, the
“focal point” of the key Washington wage-and-hour decision, Ebling—as
plaintiffs argued so effectively to Judge Canova at the class certification
stage— is the “right to control” test. As discussed in Footnote 28 above,
plaintiffs should be estopped from taking a contrary position now.

Even if Ninth Circuit FLSA law controlled, Judge Erlick’s decision
not to include “economic realities” and/or “economic dependence” within
Instruction No. 9 would be well within his discretion. Those terms are
mere labels used as shorthand by courts and are therefore largely devoid of
meaning except as expressed through the actual factors of the test. >’
Neither of those terms is listed as a factor in the Ninth Circuit test. See

Sureway, 656 F.2d at 1370. As Judge Erlick remarked, this distinction is

important:

37 See the concurrence of Judge Easterbrook in Sec’y of Labor v. Lauritzen, 835
F.2d 1529, 1539 (7th Cir. 1987) (a concurrence that was cited by plaintiffs at p. 25 of
their brief), on the inherent limitations of the term “economic reality”: “But ‘reality’
encompasses millions of facts, and unless we have a legal rule with which to sift the
material from immaterial, we might as well examine the facts through a kaleidoscope.”
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[T]he Court does want to acknowledge that there is

significant case law out there, including FLSA case law,

which references economic reality test. However, that said,

everything stated in a case is not necessarily appropriate in

a jury instruction.
RP 03/27/09 p. 36. Accord Hammond, 16 Wn. App. at 776. The Court
went on to observe that economic reality is “one of those truisms that I
think is not appropriately given as an instruction.” Id. And indeed, the
“truisms” of “economic realities” and “economic dependence” are, by
definition, already fully expressed by the six factors of the FLSA test that
was incorporated into Instruction No. 9. In Sureway, the Ninth Circuit
made it clear that these concepts are subsumed within the enumerated six
factors of the test:

After reviewing each of the six factors . . . we agree with

the district court that Sureway’s “agents” were, as a matter

of economic reality, dependent on Sureway and therefore

within the protections and benefits afforded by the Act.
656 F.2d 1371 (emphasis added).*®

Courts interpreting the FLSA have emphasized that the second

Sureway factor, “the alleged employee’s opportunity for profit or loss

depending upon his managerial skill,” is a strong indicator of the

3% Plaintiffs attempt to make much of Judge Erlick’s use of the word “dicta” in
explaining that “economic dependence or economic reality” is “not one of the actual
factors considered by the courts” in FLSA cases. See App. Br., p. 30, quoting RP 3/26/07
p. 107 (emphasis added). While the term “dicta” may have been imprecise, a fair reading
of the Court’s remarks indicates that he was simply conveying—Ilike the Ninth Circuit in
Sureway—that those labels are not included as factors. The impropriety of using them as
such is confirmed by plaintiffs’ own view of the actual issues the jury would be asked to
decide. See, e.g., plaintiffs’ proposed verdict form (requesting a finding as to the six
Sureway factors, but making no mention of economic dependence). CP 2175-76.
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dependence were subsumed in the Court’s Instruction No. 9, for Judge
Erlick to have adopted the additional paragraph in plaintiffs’ proposed
instruction 13C would have been redundant. Such redundancy would
have unfairly highlighted plaintiffs’ theory of the case and constituted
improper comment on the evidence. Harris v. Groth, 31 Wn. App. 876,
881, 645 P.2d 1104 (1982) (instructions that overemphasize certain
aspects of the case may amount to comment on the evidence).*’

Further juror confusion and prejudice to FXG would have been
caused by the argumentative directive in plaintiffs’ proposed additional
paragraph that jurors “may consider other evidence bearing on this matter
(including whether the alleged employer and alleged employees believed
or stated that they were creating an employment relationship or an
independent contractor relationship) only to the extent that such statements
or beliefs mirror economic reality.” CP 1819-1820 (emphasis added). In
addition to standing the jury’s inquiry on its head—the actual factors

within the test suddenly becoming subservient to some preconceived but

*0 Judge Erlick took this principle into account in rejecting plaintiffs’ companion
proposed instruction 4, which would have expressly directed the jury that the use of the
term “independent contractor” within the OA (evidence going to the “belief of the
parties”—Factor 8) was not dispositive. See RP 3/26/09 pp. 71-72: “[THE COURT:]
My principal concern with number four is that it takes one of the eight factors, none of
which are supposed to be weighted, and in my opinion overemphasizes one of the factors
and in essence is a restatement of what the factor already provides. . . . [N]either the
presence nor the absence of any individual factor is determinative. So, I read plaintiffs’
proposed instruction saying it doesn’t matter what you label these people, it’s not
dispositive. I read the Court’s proposed instruction as accomplishing the same thing.
And I think that it is fairer and more prudent not to overemphasize one of the eight
factors.” By taking this evenhanded approach, the Court gave ample “room to both sides
to argue what they want with respect to the contract.” RP 3/26/09 p. 71.
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wholly undefined notion of what “economic reality” might be—this
language would have improperly invaded the province of the jury, whose
exclusive job it was to consider the entirety of the evidence, and who had
the right and responsibility to make their own decision regarding what, if
any, weight to give each of the factors. See, e.g., Powell v. Tanner, 59
P.3d 246, 252-253 (Alaska 2002) (“the jury must consider the evidence
relating to each of the factors and decide how to weigh the factors in
determining the nature of the working relationship between [the parties]”).

The overarching flaw of the final paragraph in plaintiffs’ proposed
instruction 13C is that it is hardly a neutral statement of the law; instead, it
is loaded with highly slanted propositions, such as:

No one factor is controlling but you should weigh them all

to determine whether or not the class members are so

dependent upon defendant’s business such that class

members are not, as a matter of economic reality, in

business for themselves.
CP 1819-1820. Plaintiffs cite no case in which this argumentative
sentence—nor the entirety of plaintiffs’ proposed addition to the Sureway
test—was included in any jury instruction or FLSA test formulation. It is
instead plaintiffs’ very own confusing concoction, drawing on snippets
from published opinions and mixing them in with an advocate’s verbiage.

It has no place in a jury instruction. “Current practice is to avoid slanted

or argumentative instructions. A jury instruction should be a statement of
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the law only. It is the function of argument by the lawyers to persuade the
jury that the legal principle fits their version of the evidence or their theory
of the case.” Watson v. Hockett, 107 Wn.2d 158, 163, 727 P.2d 669
(1986) (citing Wash. Pattern Jury Instrs., 6 Wash. Prac. VII (2d ed. 1980)).
9. Plaintiffs Suffered No Prejudice Because Judge Erlick’s
Legal Standard Instruction Allowed Them the Freedom

to Introduce Evidence and Argue Their Theory of the
Case.

As discussed in detail above, plaintiffs had a full and fair
opportunity to present evidence and argument supporting their economic
realities/economic dependence theory of the case to the jury, and they did
so. They likewise were not prevented from introducing evidence and
argument regarding the sole alteration they proposed to the six Sureway
factors, namely the concept of “relative investment.” See, e.g., RP 3/23/09
p. 11, where Judge Erlick allowed cross-examination of FXG’s former
Seattle terminal manager on the millions of dollars the company invested:

[An individual contractor’s investment of] $35,000, $40,000 for a

truck . . . needs to be put into context. Whether you call it

relativity or contextual, it cannot be looked at in a vacuum. . . .

[E]ven if I don’t give an instruction on relativity, plaintiffs should

be allowed to argue that theory . ...”

The utter lack of prejudice is underscored by, first, plaintiffs’

inability to come up with a single evidentiary ruling they consider

significant enough to appeal, and second, the consistent principle of
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Washington and FLSA law—accurately expressed in Instruction No. 9—
that the listed factors are not meant to be exclusive and instead the jury
should consider “all the evidence bearing on the question.”

C. The Court’s Instruction No. 8 Correctly Stated the Law, and
Was Not Unfairly Prejudicial to Plaintiffs.

1. Instruction No. 8 Properly Required Plaintiffs to Prove
that Employee Status was Common to the Class.

Instruction No. 8 was given as follows (RP 3/30/09 p. 23):

Plaintiffs have the burden of proving that “employee”

status was common to the class members during the class

period. You should not consider individualized actions,

conduct, or work experience unless you find that they

reflect policies, procedures, or practices common to the

class members during the class period.

Plaintiffs argue that Instruction No. 8 was a misstatement of the
law because it required Plaintiffs “to show that every single worker has the
same status” and that this misstatement created prejudice by permitting
FXG “to argue that ‘common’ means that the evidence must apply to all
class members.” App. Br. at 40-41.*! Plaintiffs neglect to mention,
however, that Judge Erlick removed the word “all” from his original

proposed instruction (“plaintiffs have the burden of proving that

‘employee’ status was common to all the class members”) specifically to

*! Plaintiffs similarly suggest that this instruction somehow caused the jury to
allow “evidence from one out of 320 class members to override the evidence of 319 such
class members.” App. Br., p. 8. In fact, a total of only 27—8% of the class members—
testified at trial, and of those, over half gave testimony that contradicted part or all of
plaintiffs’ case.
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allow plaintiffs to argue their theory that “common” meant less than “all.”
RP 3/26/09 pp. 103, 106-107. And in their closing argument, plaintiffs did
exactly that: they highlighted that Instruction No. 8 did not include the
word “all,” and argued that “common” did not require “a]l.”*

Moreover, Instruction No. 8 is a correct statement of the law. It
was plaintiffs’ undisputed burden at trial to demonstrate they were
employees, not independent contractors, on a class-wide basis. Plaintiffs
could not meet this burden with individualized, non-common evidence.
See, e.g., Oda v. State, 111 Wn. App. 79, 99-100, 44 P.3d 8 (2002)
(holding that class representatives’ individualized experiences “cannot be
assumed to represent a common and typical course of conduct” where
decisions were made at a localized level). Likewise, individualized
experiences were only relevant here where they related to a common

course of conduct or established that plaintiffs had failed to meet their

burden of common proof of employee status.

*? Plaintiffs made this argument more than once in closing. See, e.g., RP 3/30/09
p- 152 (“Plaintiffs have the burden of proving that employee status was common to the
class members during the class period. The word all appears nowhere in that definition —
in that instruction. It is was it common. Was it more usual than unusual. Was it typical
that they were treated as an employee.” (emphasis added)); see also RP 3/30/09 p. 56
(“Instruction number eight says plaintiffs have the burden of proof to prove that
employee status was common to class members through the class period. Now, common,
of course, means frequent and widespread. So that means if the practices of FedEx, the
rules and the operating agreement, which we know are all standardized was widespread
to the class, were frequent to the class. That’s enough.”).
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2. Plaintiffs’ Proposed Instruction Nos. 11A and 12A
Would Have Been Improper.

In place of Instruction No. 8, plaintiffs would have had the Court
instruct on “pattern or practice” or “representative evidence.” See
plaintiffs’ proposed instructions 11A and 12A, CP 2170-2171. This issue
was thoroughly briefed and argued below, culminating in Judge Erlick’s
pointed request that plaintiffs’ counsel identify a single FLSA or minimum
wage case adopting their proposed standard. Plaintiffs could not do so:

THE COURT: Let me ask you this: There have been

probably hundreds, if not thousands, of class actions

litigated across this country in FLSA and minimum wage

cases. Is there a single case, one case that you can cite to

me, which adopts a pattern and practice evidence rule? A

single case? I can cite for you hundreds of discrimination

cases that adopt pattern and practice. I’'m well aware that

that’s the standard.

PLAINTIFFS’ COUNSEL: I’m not aware of one . . . that
contains the language pattern or practice.

RP 3/26/09, p. 93 (emphasis added). In briefing before this Court,
plaintiffs stubbornly continue to rely on the same irrelevant case law.
a. Pattern or Practice.
Plaintiffs’ claim that the Court erred by refusing to follow the
“pattern or practice” approach taken in Title VII cases, pointing
specifically to Int’l Brotherhood of Teamsters v. United States, 431 U.S.

324,97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977). But Teamsters required an
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initial showing that the defendant employed a widespread employment
policy of discrimination before the pattern and practice analysis was
conducted. 431 U.S. at 358-362. Only after the plaintiff proved the
existence of such a policy (and that it was actually followed), did a
presumption of discrimination arise. Id.

Moreover, plaintiffs remain unable to point to a single MWA or
FLSA case adopting the Title VII approach. And, as Judge Erlick
correctly recognized, the pattern and practice approach makes no sense in
this context, where the ultimate question is employment status of an entire
class.*® Other courts have reached the same conclusion.**

b. Representative Evidence.

Plaintiffs claim that federal FLSA case law following Anderson v.

Mt. Clemens Pottery Co., 328 U.S. 680, 66 S. Ct. 1187,90 L. Ed. 1515

(1946), supports both their “pattern or practice” and “representative

evidence” proposed instructions. App. Br. at 45-48. In Mt. Clemens, the

# See RP 3/27/09 p. 33 (THE COURT: “[For t]he reasons stated previously, the
Court does not find the Title 7 cases to guide the Court in that the widespread
discrimination is very distinguishable from trying to determine the employment status of
an entire class of persons. And I think it is significant that there is an absence of any case
law that [ha]s ever adopted a pattern or practice standard for determining class wide
employment status. The Court declines to do so in this case.”).

" See Torres v. Gristede’s Operating Corp., 628 F. Supp. 2d 447, 463-64
(S.D.N.Y. 2008) (“[T]he cases upon which Appellants rely apply the pattern-or-practice
burden-shifting analysis solely within the context of Title VII employment discrimination
cases. In the absence of case law applying Teamsters-style burden shifting to FLSA
violations, the Court will not apply that analysis to the present case.”); Hickman v. United
States, 8 C1.Ct. 748, 752 (1985) (denying motion to compel as follows: “Presumably the
information sought is to show the type of ‘pattern or practice’ which is the grist of Civil
Rights Act cases. However, the FLSA, unlike the Civil Rights Act, does not attach
liability to the existence of a ‘pattern or practice.””).
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Supreme Court authorized the use of representative evidence to prove an
FLSA overtime payment violation where the defendant employer failed to
maintain proper employment records required by statute (i.e., hours
worked and amount of pay), noting that, in the absence of such records,
uncompensated employees would find it difficult to establish FLSA
claims. 328 U.S. at 686-88. But, while Mt. Clemens has been interpreted
to authorize representative evidence to establish the number of hours
worked for purposes of damage calculations, it has never been interpreted
to allow representative evidence to establish whether workers are
employees or independent contractors. There are excellent reasons why
this is the case.

To begin with, the use of representative evidence is justified only
when the evidence offered is, in fact, representative. If there is variability
across a class of workers, representative evidence is not permitted. Reich
v. Southern New Eng. Telcoms. Corp., 121 F.3d 58, 68 (2d Cir. 1997)
(permitting the use of representative evidence where there was “actual
consistency” among the testimony of the workers, the employer “offered
no contradictory testimony,” and the abuse arose from the consistent

application of an admitted employer policy).*’ As this case illustrates,

“ Cf. Proctor v. Allsups Convenience Stores, Inc., 250 F.R.D. 278, 283-84 (N.D.
Tex. 2008) (precluding representative evidence for a lack of consistent testimony and a
lack of a consistently applied policy).
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variability is inevitable under the multi-factor tests used to assess
employment status: the supposedly “representative” evidence offered by
plaintiffs concerning the work experiences of individual contractors was
flatly contradicted by evidence of other contractors’ experiences. In the
face of such inconsistency, evidence concerning individual contractor’s
work experiences cannot be “representative.”

In addition, Mt. Clemens allows for a burden-shifting approach,
such that once a “just and reasonable inference” as to the amount and/or
quantification of uncompensated work is established by representative
evidence, the employer is permitted to rebut by showing, employee-by-
employee, the actual amount of hours or pay. 328 U.S. at 687-88.
Providing this opportunity to employers under a multi-factor test would be
too complex to be workable, particularly in a large class action setting.

Plaintiffs nevertheless assert that “[r]epresentative evidence is
commonly used in determining employment status.” App. Br. at 47
(emphasis added). This is a misstatement of the law. In fact, there is a
glaring absence of any case law that supports plaintiffs’ claim. The very
first case cited by plaintiffs—Dole v. Snell, 875 F.2d 802 (10th Cir. 1989),
App. Br. at 47—is one in which the parties stipulated that the testimony of
a particular class member was representative of the method of payment

and the type of work and circumstances of the class. /d. at 803. This is
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hardly the case here, where virtually every factor relating to employment
status was hotly contested and subject to wide variability among class
members. Most of the other cases cited by plaintiffs do not even discuss
representative evidence. Those that do use it only to establish hours
worked and rate of pay.*® Thus, plaintiffs’ claim is clearly without
merit—courts do not allow FLSA plaintiffs to establish class-wide
employment status by use of representative evidence. Judge Erlick
correctly refused to give plaintiffs’ proposed instructions 11A and 12A.

Plaintiffs were not required to bring this action as a class
proceeding. That was a tactical decision on their part. By doing so, they
accepted the burden of proving their case with evidence that was common
to the class. They cannot proceed as a class and then, when faced with the
burden of proof attendant to such a claim, ask the Court to relieve them of
that burden at the expense of FXG’s legal rights.

3. In any Event, Instruction No. 8 Caused Plaintiffs No
Prejudice.

Judge Erlick’s Instruction No. 8 in no way inhibited plaintiffs’

ability to introduce individualized evidence, nor did it impede plaintiffs’

“ See, e.g., Donovan v. Bel-Loc Diner, Inc., 780 F.2d 1113, 1116 (4th Cir. 1985)
(App. Br. at p. 39, 44, 45, 47) (“Under Mt. Clemens, the Secretary need only produce
sufficient evidence to show the amount and extent of the work improperly
compensated.”); Donovan v. Tehco, 642 F.2d 141, 144 (5th Cir. 1981) (App. Br. at 40,
45, 48) (“The government . . . introduce[d] wage transcriptions based on [the defendant
employer]’s payroll records showing the number of hours each of these [employees]
worked for [the employer] and their rate of pay.”)
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counsel in arguing that such evidence was representative of the
experiences of the entire class. Indeed, evidence concerning the individual
work experiences of particular contractors made up the great bulk of
plaintiffs’ case, e.g., the voluminous CDNs, which recorded interactions
between FXG terminal managers and individual contractors. Judge Erlick

explicitly admitted these exhibits to allow plaintiffs to argue commonality:

[T]he Court finds the CDNSs to be highly probative,
specifically with regard to the issue of commonality . . .
The CDN s are offered by plaintiff to show the application
of Federal Express’ right to control across terminals in the
state and across class members to prove both policy and
commonality. *’

RP 3/23/09 pp. 130-31. In their closing, Plaintiffs forcefully argued that
the jury should consider these CDNs as evidence of the exercise of “right
to control” across the entire class.

Plaintiffs now claim it was error to require anecdotal evidence
presented at trial to reflect policies, procedures, or practices common to
the class, but plaintiffs themselves stated in opening that they would “be
presenting a representative sample of class members from each of the
various terminals who will be describing the common policies and

practices of FedEx that gave them the right of control and the control over

*7 See also RP 3/24/09 p. 13 (THE COURT: “The Plaintiffs have a distinct burden
... to show commonality. And ... unless we bring in contractors from every terminal in
the state of Washington, then they may have a challenging burden of showing
commonality. And I think the CDNs are admissible to show that commonality among the
terminals and among the class members.”)
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their duties and their jobs.” RP 3/3/09 pp. 29-30. And virtually every
piece of “common” evidence that plaintiffs sought to introduce was
admitted at trial, including: CDN:s, individualized testimony of multiple
contractors, and evidence of FXG policies and procedures. Even with all
this evidence, however, plaintiffs were unable to convince the jury that
individual work experiences supposedly demonstrating “employee” status
were common, rather than anecdotal. This is simply a failure of proof that
cannot be attributed to any alleged error by the Court.

D. The Determination Whether the Class Members Were
Employees or Independent Contractors was For the Jury.

Plaintiffs assign error to the verdict form, which simply asked the
jury to determine whether the class members were independent contractors
or employees. The proposed verdict form submitted by plaintifts
contained six separate questions, each one asking the jury to determine
whether there was a “pattern or practice” established with respect to each
of several factors. CP 2175-2176. Plaintiffs contend that the answers to
these questions should somehow have directed a decision by the Court on
the ultimate issue of employment status. App. Br., pp. 48-49.

The verdict form was not error. Employment status is decided by
the jury unless there are no facts in dispute and the facts are susceptible to

only one interpretation. Graves v. P.J. Taggares Co., 94 Wn.2d 298, 302-
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303, 616 P.2d 1223 (1980).*® Courts applying the FLSA test use the same
approach:

Normally a judge will be able to make this determination

[whether “employee” or “independent contractor”] as a

matter of law. However, where there is a genuine issue or

conflicting inferences can be drawn from the disputed facts,

the question is to be resolved by the finder of fact in

accordance with the appropriate rules of law.
Wilson v. Guardian Angel Nursing, Inc., 2008 WL 2944661, at *10 (M.D.
Tenn. July 31, 2008).* The fact that the Washington Pattern Jury
Instructions include a specific instruction directing the jury (not the Court)
to determine employment status further supports the propriety of sending
this question to the jury. WPI §§ 50.11, 50.11.01. In argument, plaintiffs’
counsel admitted that adopting plaintiffs’ verdict form would contradict
WPI 50.11.01. RP 3/27/09 p. 24.%°

In almost every case cited by plaintiffs, the case was tried to the

bench, not a jury. Thus, whether employee status was a matter of fact or

law was discussed solely in the context of determining the appropriate

*® See also Restatement (Second) of Agency § 220, comment (c) (“If the inference
is clear that there is, or is not, a master and servant relation, it is made by the court;
otherwise the jury determines the question after instruction by the court as to matters of
fact to be considered”); Carter v. Amer. Oil Co., 139 F.3d 1158, 1162 (7th Cir. 1998)
(“whether an individual acts as an employee or an independent contractor is generally a
question of fact, courts may make this determination as a matter of law in cases in which
the relevant facts are undisputed” (internal citations omitted)).

* See also Whiting v. W & R Corp., 2005 WL 1027467, at *2 (S.D. W. Va. Apr.
2005) (“The parties have presented the court with conflicting factual descriptions of the
hallmarks of the plaintiff’s employment . . . and such factual disputes are best resolved by
ajury.”).

%% Counsel also admitted that there is no Washington case in which a court made a
legal determination as to employment status following factual findings by a jury. RP
3/27/09 p 23.
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standard of review on appeal. In the only jury case cited by plaintiffs,
Castillo v. Givens, 704 F.2d 181, 187-88 (5th Cir. 1983), the court held
merely that employment status should not have been tried to a jury
because there were no disputed issues of fact. There were hotly contested
factual disputes in this case, so Judge Erlick was correct when he stated,
“Ultimately it’s a factual decision. The jury’s going to decide whether
these are employees or independent contractors.” RP 3/02/09 p. 34.

III. CONCLUSION

For all the foregoing reasons, plaintiffs’ appeal is without merit,
and the judgment of the trial Court should be affirmed.

DATED this 25th day of November, 2009.

CORR CRONIN MICHELSON

BAU R & PREECE LLP
—

Kelly P. Corr, WSBA No. 555
Guy P. Michelson, WSBA No. 7017
Kevin C. Baumgardner, WSBA No. 14263
Emily J. Brubaker, WSBA No. 35763

YERS LLP
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FedEx Ground Package System, Inc.
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LEXSEE

ANDERSON ET AL. v. MT. CLEMENS POTTERY CO.

No. 342

SUPREME COURT OF THE UNITED STATES

328 U.S. 680; 66 S. Ct. 1187; 90 L. Ed. 1515; 1946 U.S. LEXIS 3065; 11 Lab. Cas.
(CCH) P51,233

January 29, 1946, Argued
June 10, 1946, Decided

PRIOR HISTORY: CERTIORARI TO THE
CIRCUIT COURT OF APPEALS FOR THE SIXTH
CIRCUIT.

Employees brought suit in the District Court against
their employer to recover sums claimed to be due them
under the Fair Labor Standards Act. The District Court
gave judgment in favor of the employees. 60 F.Supp.
146. The Circuit Court of Appeals reversed and ordered
the suit dismissed. 149 F.2d 461. This Court granted
certiorari. 326 U.S. 706. Reversed and remanded, p.
694.

DISPOSITION: 149 F.2d 461, reversed.

CASE SUMMARY:

PROCEDURAL POSTURE: Certiorari was granted to
the United States Circuit Court of Appeals for the Sixth
Circuit to review that court's reversal of a judgment
awarding petitioner factory employees compensation
under the Fair Labor Standards Act of 1938, 29 U.S.C.S.
§ 201 et seq., for time spent in preliminary activities at
the beginning of work shifts in respondent's factory.

OVERVIEW: Factory employees were entitled to re-
ceive compensation pursuant to the Fair Labor Standards
Act of 1938, 29 U.S.C.S. § 201 et seq., for time spent in
preliminary activities at the beginning of their work
shifts. Respondent employer did not pay on the basis of
time shown on the time clock, but instead subtracted
some time for walking to work areas and other prelimi-
nary activities. The appellate court reversed the district
court's award of additional compensation to petitioners.
The Supreme Court reversed the appellate court's deci-
sion because activities controlled by the employer and
performed solely for the employer's benefit, such as
walking to a work area and preparing equipment, were
compensable. Approximate damages could be awarded

to petitioners despite their lack of exact records. The
Court remanded for a determination of the amount of
time reasonably spent in preliminary activities.

OUTCOME: The Court reversed because preliminary
activities, where controlled by the employer and per-
formed entirely for the employer's benefit, were properly
included in the statutory workweek. The Court remanded
for calculation of time spent in such activities.

CORE TERMS: minute, productive, time clocks, walk-
ing, time spent, scheduled, plant, punch, compensable,
places of work, starting, workweek, formula, punching,
punched, compensated, overtime, clock, spent, putting,
quitting, Fair Labor Standards Act, work performed, em-
ployer's premises, minimis, waiting, custom, quarter
hour, reasonable inference, special master

LexisNexis(R) Headnotes

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period

[HN1]An employee who brings suit under § 16(b) of the
Fair Labor Standards Act of 1938 (Act), 29 U.S.C.S. §
201 et seq., for unpaid minimum wages or unpaid over-
time compensation, together with liquidated damages,
has the burden of proving that he performed work for
which he was not properly compensated. The remedial
nature of this statute and the great public policy which it
embodies, however, militate against making that burden
an impossible hurdle for the employee. Due regard must
be given to the fact that it is the employer who has the
duty under § 11(c) of the Act to keep proper records of
wages, hours and other conditions and practices of em-
ployment and who is in position to know and to produce
the most probative facts concerning the nature and
amount of work performed. Employees seldom keep



328 U.S. 680, *; 66 S. Ct. 1187, **;
90 L. Ed. 1515, ***; 1946 U.S. LEXIS 3065

such records themselves; even if they do, the records
may be and frequently are untrustworthy. It is in this
setting that a proper and fair standard must be erected for
the employee to meet in carrying out his burden of proof.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN2]When the employer has kept proper and accurate
records, the employee may easily discharge his burden
by securing the production of those records. But where
the employer's records are inaccurate or inadequate and
the employee cannot offer convincing substitutes, a more
difficult problem arises. In such a situation, an employee
has carried out his burden if he proves that he has in fact
performed work for which he was improperly compen-
sated and if he produces sufficient evidence to show the
amount and extent of that work as a matter of just and
reasonable inference. The burden then shifts to the em-
ployer to come forward with evidence of the precise
amount of work performed or with evidence to negative
the reasonableness of the inference to be drawn from the
employee's evidence. If the employer fails to produce
such evidence, the court may then award damages to the
employee, even though the result be only approximate.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN3]The employer cannot be heard to complain that the
damages lack the exactness and precision of measure-
ment that would be possible had he kept records in ac-
cordance with the requirements of § 11(c) of the Fair
Labor Standards Act of 1938, 29 U.S.C.S. § 201 et seq.
And even where the lack of accurate records grows out
of a bona fide mistake as to whether certain activities or
non-activities constitute work, the employer, having re-
ceived the benefits of such work, cannot object to the
payment for the work on the most accurate basis possible
under the circumstances. Nor is such a result to be con-
demned by the rule that precludes recovery of uncertain
and speculative damages. That rule applies where the
fact of damage is itself uncertain. Where the employee
has proved that he has performed work and has not been
paid in accordance with the statute, the damage is cer-
tain. The uncertainty lies only in the amount of damages
arising from the statutory violation by the employer. A
reasonable inference may be made as to the extent of
damages.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
[HN4]Time clocks do not necessarily record the actual
time worked by employees. Where the employee is re-
quired to be on the premises or on duty at a different
time, or where the payroll records or other facts indicate
that work starts at an earlier or later period, the time
clock records are not controlling. Only when they accu-
rately reflect the period worked can they be used as an
appropriate measurement of the hours worked.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Employers

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
[HNS]The statutory workweek includes all time during
which an employee is necessarily required to be on the
employer's premises, on duty or at a prescribed work-
place. Time necessarily spent by the employees in walk-
ing to work on the employer's premises, following the
punching of the time clocks, is working time within the
scope of § 7(a) of the Fair Labor Standards Act of 1938,
29 U.S.C.S. § 201 et seq. Such time is under the com-
plete control of the employer, being dependent solely
upon the physical arrangements in the factory. Without
such walking on the part of the employees, the produc-
tive aims of the employer cannot be achieved. Time
spent in walking to work on the employer's premises,
after the time clocks are punched, involves physical or
mental exertion controlled or required by the employer
and pursued necessarily and primarily for the benefit of
the employer and his business. Work of that character
must be included in the statutory workweek and compen-
sated accordingly, regardless of contrary custom or con-
tract.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
[HN6]The workweek contemplated by § 7(a) of the Fair
Labor Standards Act of 1938, 29 U.S.C.S. § 201 et seq.,
must be computed in light of the realities of the industrial
world. When the matter in issue concerns only a few
seconds or minutes of work beyond the scheduled work-
ing hours, such trifles may be disregarded. Split-second
absurdities are not justified by the actualities of working
conditions or by the policy of the Fair Labor Standards
Act. It is only when an employee is required to give up a
substantial measure of his time and effort that com-
pensable working time is involved.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period

Page 2
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[HN7]Preliminary activities after arriving at places of
work involve exertion of a physical nature, controlled or
required by the employer and pursued necessarily and
primarily for the employer's benefit. They are performed
solely on the employer's premises and are a necessary
prerequisite to productive work. There is nothing in such
activities that partakes only of the personal convenience
or needs of the employees. Hence they constitute work
that must be accorded appropriate compensation under
the Fair Labor Standards Act of 1938, 29 U.S.C.S. § 201
et seq. It is appropriate to apply a de minimis doctrine so
that insubstantial and insignificant periods of time spent
in preliminary activities need not be included in the
statutory workweek.

LAWYERS' EDITION HEADNOTES:

[***LEdHNI1]
EVIDENCE, §384

burden of proof -- action under Fair Labor Stan-
dards Act. --

Headnote:[1]

An employee bringing suit under 16(b) of the Fed-
eral Fair Labor Standards Act for unpaid minimum
wages or overtime compensation, together with liqui-
dated damages, has the burden of proving that he per-
formed work for which he was not properly compen-
sated, although, since proper records of the work are
usually in the hands of the employer only, this burden
should not be made an impossible one, but rather a
proper and fair standard should be erected for the em-
ployee to meet.

[***LEJHN2]

EVIDENCE, §961

sufficiency -- action under Fair Labor Standards
Act. --

Headnote:[2]

An employee bringing suit under 16(b) of the Fed-
eral Fair Labor Standards Act sustains the burden of
proof resting on him if he proves that he has in fact per-
formed the work for which he was not properly compen-
sated and if he produces sufficient evidence to show the
amount and extent of that work as a matter of just and
reasonable inference.

[***LEJHN3]
EVIDENCE, §384

burden of proof -- action under Fair Labor Stan-
dards Act. --

Headnote:[3]

Where an employee, in an action under 16(b) of the
Federal Fair Labor Standards Act, shows that he has per-
formed work for which he was not properly compensated
and produces evidence to show the amount and extent of
that work as a matter of just and reasonable inference,
the burden of proof then shifts to the employer to come
forward with evidence of the precise amount of work
performed or with evidence to negative the reasonable-
ness of the inference to be drawn from the employee's
evidence.

[***LEJHN4]
DAMAGES, §1
UNCERTAINTY; ESTOPPEL, §63

by own fault -- action under Fair Labor Standards
Act -- employer's failure to keep records. --

Headnote:[4]

An employer who has failed to keep the records re-
quired by 11(c) of the Federal Fair Labor Standards Act
cannot be heard to complain, in an action by an em-
ployee under the Act for unpaid minimum wages or
overtime compensation, that the damages lack the exact-
ness and precision of measurement that would be possi-
ble if the records had been properly kept.

[***LEdHNS]
ESTOPPEL, §87

by receiving benefits -- action under Fair Labor
Standards Act -- right to pay for certain activities. --

Headnote:[5]

An employer who has received the benefits of the
work of an employee cannot, in an action by him under
the Federal Fair Labor Standards Act for unpaid mini-
mum wages or overtime compensation, object to pay-
ment for the work on the most accurate basis possible
under the circumstances where there are no accurate re-
cords of the work, due to a bona fide mistake as to
whether certain activities or nonactivities constituted
work.

[***LEdHNG6]
DAMAGES, §1
UNCERTAINTY; EVIDENCE, §960

sufficiency -- damages -- action under Fair Labor
Standards Act -- amount of work as uncertain and specu-
lative. --

Headnote:[6]
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Inability of an employee to produce accurate records
of certain work claimed by him to be compensable, in an
action under the Federal Fair Labor Standards Act for
unpaid minimum wages or overtime compensation, does
not make the case one for the application of the rule pre-
cluding the recovery of uncertain and speculative dam-
ages, since the uncertainty is only in the amount, not the
existence, of the damages.

[***LEdHNT7]
DAMAGES, §1
EVIDENCE, §958

sufficiency -- damages -- uncertain and speculative
damages. --

Headnote:[7]

The rule precluding the recovery of uncertain and
speculative damages applies only where the fact of dam-
age is itself uncertain, not where the uncertainty lies only
in the amount of the damages, it being sufficient in such
case if there is a basis for a reasonable inference as to the
extent of the damage.

[***LEJHNS]
EVIDENCE, §961

sufficiency -- action under Fair Labor Standards Act
-- time of commencement of work. --

Headnote:[8]

Evidence held sufficient to sustain a finding of a
master, in an action under the Federal Fair Labor Stan-
dards Act for unpaid minimum wages and overtime
compensation based on the time spent by employees in
punching time clocks and walking through the plant to
their place of work, that actual productive work did not
begin before the scheduled hours, except in a few in-
stances which were counterbalanced by occasions when
work began after the scheduled hours or ended before the
scheduled cessation of productive work.

[***LEdHN9]
REFERENCE, §23

findings -- review -- action under Fair Labor Stan-
dards Act -- time of commencement of work. --

Headnote:[9]

A Federal district court errs, in an action for unpaid
minimum wages or overtime compensation under the
Federal Fair Labor Standards Act, in failing to accept the
findings of a master as to the time of commencement of
productive work, and in creating a formula of compensa-

tion based upon a contrary view, where the findings are
supported by substantial evidence and are not clearly
€erroneous.

[***LEJHN10]
EVIDENCE, §961

weight -- time clocks as conclusive evidence of
time worked. --

Headnote:[10]

Time clock records are not conclusive evidence of
the actual time worked by employees where the em-
ployee is required to be on the premises or on duty at a
time different from that shown by such records, or where
the payroll records or other facts indicate that work starts
at an earlier or later period than that recorded by the time
clock.

[***LEJHN11]
LABOR STANDARDS, §1

compensable time -- walking to work after punch-
ing time clock. --

Headnote:[11]

Time necessarily spent by employees in walking to
work on the employer's premises after they have punched
the time clock, constitutes working time for which the
employee must be compensated under 7(a) of the Federal
Fair Labor Standards Act, where such walking is a nec-
essary result of the physical arrangements made by the
employer in its plant for employees commencing and
leaving work, although such compensable time is to be
limited to the time necessarily spent in walking at an
ordinary rate along the most direct route from the time
clock to the work bench, not includin any time consumed
in round-about journeys or in stopping off en route for
purely personal reasons.

[***LEdHN12]
LABOR STANDARDS, §1

time compensable -- walking to work -- application
of de minimis rule. --

Headnote:[12A][12B]

The de minimis rule is applicable in an action under
the Federal Fair Labor Standards Act for compensation
for time spent in walking to work after punching the time
clock and in preparing to start actual work, where the
time involved concerns only a few seconds or minutes of
work beyond the scheduled working hours, although an
employee cannot be required to give up a substantial
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measure of his time and effort in walking to his work
without compensation.

[***LEdHN13]
LABOR STANDARDS, §1

time compensable -- preliminary activities prepara-
tory to actual work. --

Headnote:[13]

An employee is entitled, under 7(a) of the Federal
Fair Labor Standards Act, to compensation for time spent
in preliminary activities preparatory to the commence-
ment of actual productive work, such as putting on
aprons and overalls, removing shirts, taping or greasing
arms, putting on finger cots, preparing equipment for
work, turning on switches for lights and machinery,
opening windows, and assembling and sharpening tools.

[***LEdHN14]
REFERENCE, §23

findings -- conclusiveness -- action under Fair La-
bor Standards Act. --

Headnote:[14]

The presence of substantial evidence to support a
master's finding, in an action under the Federal Fair La-
bor Standards Act for unpaid minimum wages or over-
time compensation, that the employees had failed to
show that the waiting time before and after the shift pe-
riod, for which they claimed compensation, was not en-
tirely their own time, makes the finding conclusive on

appeal.
SYLLABUS

Respondent produces pottery for interstate com-
merce. Its employees enter the plant and punch time
clocks during a period of 14 minutes before the regular
starting time for productive work. They walk from the
time clocks to their places of work within the plant and
make various preparations for the start of productive
work. After the regular quitting time, they were allowed
a 14-minute period to punch out and leave the plant.
They were compensated for their time from the next even
quarter hour after punching in until the next even quarter
hour prior to punching out. Similar provision was made
for punching out and in before and after the lunch hour.
Thus an employee might be credited with as much as 56
minutes per day less than the time recorded by the time
clocks. Employees brought suit under § 16 (b) of the Fair
Labor Standards Act to recover amounts allegedly owing
to them under the overtime provisions of § 7 (a) of the
Act. Held:

1. An employee who brings suit under § 16 (b) for
unpaid minimum wages or overtime compensation, to-
gether with liquidated damages, has the burden of prov-
ing that he performed work for which he was not prop-
erly compensated. P. 686.

2. This burden is met by proof that he has in fact
performed work for which he was not properly compen-
sated and by sufficient evidence to show the amount and
extent of that work as a matter of just and reasonable
inference. P. 687.

3. The burden then shifts to the employer to come
forward with evidence of the precise amount of work
performed or with evidence to negative the reasonable-
ness of the inference to be drawn from the employee's
evidence. P. 687.

4. If the employer fails to produce such evidence,
the court may then award damages to the employee, even
though the result be only approximate. Pp. 688, 693.

WS. An employer who has not kept the records re-
quired by § 11 (c) cannot be heard to complain that dam-
ages assessed against him lack the precision of meas-
urement that would be possible had he kept such records.
P. 688.

6. The findings of a special master on the purely fac-
tual issue of the amount of actual productive work per-
formed, being supported by substantial evidence and not
clearly erroneous, should have been accepted by the Dis-
trict Court; and it erred in rejecting these findings and
creating a formula of compensation based on a contrary
view. Rule 53 (e) (2) of the Federal Rules of Civil Pro-
cedure. P. 689.

7. Since there was no requirement that an employee
check in or be on the premises at any particular time dur-
ing the 14-minute interval, the time clock records could
not form the sole basis of determining the statutory
workweek. Pp. 689-690.

8. Time necessarily spent by the employees in walk-
ing to work on the employer's premises is working time
within the scope of § 7 (a), and must be compensated
accordingly, regardless of contrary custom or contract.
However, application of the de minimis rule is not pre-
cluded where the minimum walking time is such as to be
negligible. Pp. 691-692.

9. Time necessarily spent by employees in prelimi-
nary activities after arriving at their places of work --
such as putting on aprons and overalls, removing shirts,
taping or greasing arms, putting on finger cots, preparing
the equipment for productive work, turning on switches
for lights and machinery, opening windows, and assem-
bling and sharpening tools -- must be included within the
workweek and compensated accordingly. However, ap-
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plication of the de minimis rule to insubstantial and in-
significant periods of time spent in such activities is not
precluded. Pp. 692-693.

10. Unless the employer can provide accurate esti-
mates as to the amount of time spent in such activities in
excess of the productive working time it is the duty of
the trier of facts to draw whatever reasonable inferences
can be drawn from the employees' evidence. P. 693.

11. As to waiting time before and after the shift pe-
riods, the findings of the special master, that the employ-
ees had not proved that they were in fact forced to wait
or that they were not free to spend such time on their
own behalf, were supported by substantial evidence and
must be sustained. P. 694.

COUNSEL: Edward Lamb argued the cause for peti-
tioners. With him on the brief was Lee Pressman.

Frank E. Cooper and Bert V. Nunneley argued the cause
and filed a brief for respondent.

Solicitor General McGrath, William S. Tyson and Bessie
Margolin filed a brief for the Wage and Hour Adminis-
trator, United States Department of Labor, as amicus
curiae, in support of petitioners.

JUDGES: Black, Reed, Frankfurter, Douglas, Murphy,
Rutledge, Burton; Jackson took no part in the considera-
tion or decision of this case.

OPINION BY: MURPHY
OPINION
[*682]  [**1190] [***1520] MR. JUSTICE

MURPHY delivered the opinion of the Court.

Several important issues are raised by this case con-
cerning the proper determination of working time for
purposes of the Fair Labor Standards Act of 1938, 52
Stat. 1060, 29 U. S. C. § 201 et seq.

The Mt. Clemens Pottery Company, the respondent,
employs approximately 1,200 persons at its pottery plant
at Mt. Clemens, Michigan; about 95% of them are com-
pensated upon a piece work basis. The plant covers
more than eight acres of ground and is about a quarter of
a mile in length. The employees' entrance is at the
northeast corner. Immediately adjacent to that entrance
are cloak and rest rooms where employees may change
to their working clothes and place their street clothes in
lockers. Different shifts begin at different times during
the day, with whistles frequently indicating the starting
time for productive work. The whistles which blow at
6:55 and 7:00 a. m., however, are the most commonly
used. An [*683] interval of 14 minutes prior to the

scheduled starting time for each shift permits the em-
ployees to punch time clocks, walk to their respective
places of work and prepare for the start of productive
work. Approximately 200 employees use each time
clock during each 14-minute period and an average of 25
employees can punch the clock per minute. Thus a
minimum of 8 minutes is necessary for the employees to
get by the time clock. The employees then walk to their
working places along clean, painted floors of the brightly
illuminated and well ventilated building. They are free
to take whatever course through the plant they desire and
may stop off at any portion of the journey to converse
with other employees and to do whatever else [***1521]
they may desire. The minimum distances between time
clocks and working places, however, vary from 130 feet
to 890 feet, the estimated walking time ranging from 30
seconds to 3 minutes. Some of the estimates as to walk-
ing time, however, go as high as 6 to 8 minutes. Upon
arriving at their places of work, the employees perform
various preliminary duties, such as putting on aprons and
overalls, removing shirts, taping or greasing their arms,
putting on finger cots, preparing the equipment for pro-
ductive work, turning on switches for lights and machin-
ery, opening windows and assembling and sharpening
tools. Such activities, it is claimed, consume 3 or 4 min-
utes at the most. The employees are also allowed a 14-
minute period at the completion of the established work-
ing periods to leave the plant and punch out at the time
clocks.

Working time is calculated by respondent on the ba-
sis of the time cards punched by the clocks. Com-
pensable working time extends from the succeeding even
quarter hour after employees punch in to the quarter hour
immediately preceding the time when they punch out.
Thus an employee who punches in at 6:46 a. m.,
[**1191] punches out at 12:14 p. m., punches in again at
12:46 p. m. and finally [*684] punches out at 4:14 p.
m. is credited with having worked the 8 hours between 7
a. m. and 12 noon and between 1 p. m. and 4 p. m. -- a
total of 56 minutes less than the time recorded by the
time clocks.

Seven employees and their local union, on behalf of
themselves and others similarly situated, brought this suit
under § 16 (b) of the Fair Labor Standards Act, alleging
that the foregoing method of computation did not accu-
rately reflect all the time actually worked and that they
were thereby deprived of the proper overtime compensa-
tion guaranteed them by § 7 (a) of the Act. They claimed
inter alia that all employees worked approximately 56
minutes more per day than credited by respondent and
that, in any event, all the time between the hours
punched on the time cards constituted compensable
working time.
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The District Court referred the case to a special mas-
ter. After hearing testimony and making findings, the
master recommended that the case be dismissed since the
complaining employees "have not established by a fair
preponderance of evidence" a violation of the Act by
respondent. He found that the employees were not re-
quired to, and did not, work approximately 56 minutes
more per day than credited to them. He further found
that the employees "have not sustained their burden to
prove that all the time between the punched entries on
the clock was spent in working and that conversely none
of the time in advance of the starting time spent by em-
ployees arriving early was their own time." Production
work, he concluded, "did not regularly commence until
the established starting time; and, if in some instances it
was commenced shortly prior thereto, it was counterbal-
anced by occasions when it was started after the hour and
by admitted occasions when it was stopped several min-
utes before quitting time."

[*685] As to the time between the punching of the
clocks and the start of the productive work, the master
made the following determinations:

(1) The time spent in walking from the time clocks
to the places of work was not compensable working time
in view of the established custom in the industry and in
respondent's plant to that effect.

(2) The time consumed in preliminary duties after
arriving at the places of work was not compensable here
since the employees had produced no reliable evidence
from which the amount of such work could be deter-
mined with reasonable definiteness.

[***1522] (3) The time spent in waiting before and
after the shift periods was not compensable since the
employees failed to prove that if they came in early
enough to have waiting time they were required to do so
or were not free to spend such time on their own behalf.

The District Court agreed "in the main" with the
master's findings and conclusions with one exception. It
felt that the evidence demonstrated that practically all of
the employees had punched in, walked to their places of
work and were ready for productive work at from 5 to 7
minutes before the scheduled starting time, "and it does
not seem probable that with compensation set by piece
work, and the crew ready, that these employees didn't
start to work immediately." The court accordingly estab-
lished a formula, applicable to all employees, for com-
puting this additional time spent in productive work.
Under the formula, 5 minutes were allowed for punching
the clock and 2 minutes for walking from the clock to the
place of work -- a total of 7 minutes which were not to be
considered as working time. All minutes over those 7 as
shown by the time cards in the morning and all over S at
the beginning of the afternoon were to be computed as

part of the hours worked. The court found no evidence
of productive work [*686] after the scheduled quitting
time at noon or night. In other words, working time un-
der this formula extended from the time punched in the
morning, less 7 minutes, to the scheduled quitting time at
noon and from the time punched at the beginning of
[**1192] the afternoon, less 5 minutes, to the scheduled
quitting time for the day. No reason was given for the 2-
minute differential between the morning and afternoon
punch-ins. The use of this formula led the District Court
to enter a judgment against respondent in the amount of
$ 2,415.74 plus costs. 60 F.Supp. 146.

Only the respondent appealed. The Sixth Circuit
Court of Appeals made a careful examination of the mas-
ter's findings and conclusions, holding that they were all
supported by substantial evidence and were not clearly
erroneous. It stated that the District Court erred in fail-
ing to accept the finding of the master that productive
work did not actually start until the scheduled time and
that the formula devised for computing additional pro-
ductive work was unsustainable because based upon
surmise and conjecture. The Circuit Court of Appeals
further held that the burden rested upon the employees to
prove by a preponderance of the evidence that they did
not receive the wages to which they were were entitled
under the Act and to show by evidence rather than con-
jecture the extent of overtime worked, it being insuffi-
cient for them merely to offer an estimated average of
overtime worked. The cause of action accordingly was
ordered to be dismissed. 149 F.2d 461.

[***LEdHRI1] [1]But we believe that the Circuit Court
of Appeals, as well as the master, imposed upon the em-
ployees an improper standard of proof, a standard that
has the practical effect of impairing many of the benefits
of the Fair Labor Standards Act. [HN1]An employee
who brings suit under § 16 (b) of the Act for unpaid
minimum wages or unpaid overtime compensation, to-
gether with liquidated damages, [*687] has the burden
of proving that he performed work for which he was not
properly compensated. The remedial nature of this stat-
ute and the great public policy which it embodies, how-
ever, militate against making that burden an impossible
hurdle for the employee. Due regard must be given to
the fact that it is the employer who has the duty under §
11 (c) of the Act to keep proper records of wages, hours
and other conditions and practices of employment and
who is in position [***1523] to know and to produce
the most probative facts concerning the nature and
amount of work performed. Employees seldom keep
such records themselves; even if they do, the records
may be and frequently are untrustworthy. It is in this
setting that a proper and fair standard must be erected for
the employee to meet in carrying out his burden of proof.

Page 7



328 U.S. 680, *; 66 S. Ct. 1187, **;
90 L. Ed. 1515, ***; 1946 U.S. LEXIS 3065

[***LEdHR2] [2] [***LEdHR3] [3][HN2]When
the employer has kept proper and accurate records, the
employee may easily discharge his burden by securing
the production of those records. But where the em-
ployer's records are inaccurate or inadequate and the em-
ployee cannot offer convincing substitutes, a more diffi-
cult problem arises. The solution, however, is not to
penalize the employee by denying him any recovery on
the ground that he is unable to prove the precise extent of
uncompensated work. Such a result would place a pre-
mium on an employer's failure to keep proper records in
conformity with his statutory duty; it would allow the
employer to keep the benefits of an employee's labors
without paying due compensation as contemplated by the
Fair Labor Standards Act. In such a situation we hold
that an employee has carried out his burden if he proves
that he has in fact performed work for which he was im-
properly compensated and if he produces sufficient evi-
dence to show the amount and extent of that work as a
matter of just and reasonable inference. The burden then
shifts to the employer to come forward with evidence of
the precise amount of work performed or with evidence
[*688] to negative the reasonableness of the inference to
be drawn from the employee's evidence. If the employer
fails to produce such evidence, the court may then award
damages to the employee, even though the result be only
approximate. See Note, 43 Col. L. Rev. 355.

[***LEdHR4] [4] [***LEdHRS5] [5] [***LEdHR6] [6]
[***LEdHR7] [7][HN3]The employer cannot be heard to
complain that the damages lack the exactness and preci-
sion of measurement that would be possible had he kept
records in accordance with the requirements of § 11
[**1193] (c) of the Act. And even where the lack of
accurate records grows out of a bona fide mistake as to
whether certain activities or non-activities constitute
work, the employer, having received the benefits of such
work, cannot object to the payment for the work on the
most accurate basis possible under the circumstances.
Nor is such a result to be condemned by the rule that
precludes the recovery of uncertain and speculative dam-
ages. That rule applies only to situations where the fact
of damage is itself uncertain. But here we are assuming
that the employee has proved that he has performed work
and has not been paid in accordance with the statute.
The damage is therefore certain. The uncertainty lies
only in the amount of damages arising from the statutory
violation by the employer. In such a case "it would be a
perversion of fundamental principles of justice to deny
all relief to the injured person, and thereby relieve the
wrongdoer from making any amend for his acts." Story
Parchment Co. v. Paterson Co., 282 U.S. 555, 563. It is
enough under these circumstances if there is a basis for a
reasonable inference as to the extent of the damages.
Eastman Kodak Co. v. Southern Photo Co., 273 U.S.

359, 377-379; Palmer v. Connecticut R. Co., 311 U.S.
544, 560-561; Bigelow v. RKO Radio Pictures, 327 U.S.
251, 263-266.

We therefore turn to the facts of this case to deter-
mine what the petitioning [***1524] employees have
proved and are entitled to in light of the foregoing con-
siderations:

[*689] [***LEdHRS] [8] [***LEdHR9] [9](1) On
the issue as to the extent of the actual productive work
performed, we are constrained to agree with the special
master that it began and ended at the scheduled hours.
This was purely a factual issue. The master made his
findings in this respect through the weighing of conflict-
ing evidence, the judging of the reliability of witnesses
and the consideration of the general conduct of the par-
ties to the suit. The master thereby concluded that pro-
ductive work did not begin before the scheduled hours
except in a few instances which were counterbalanced by
occasions when work began after the scheduled hours or
ended before the scheduled cessation of productive work.
Our examination of the record leads us to acquiesce in
these findings since they are supported by substantial
evidence and are not clearly erroneous. And the court
below correctly held that the District Court erred in fail-
ing to accept these findings and in creating a formula of
compensation based upon a contrary view. Rule 53 (e)
(2) of the Federal Rules of Civil Procedure. See
Tilghman v. Proctor, 125 U.S. 136, 149-150; Davis v.
Schwartz, 155 U.S. 631, 636-637.

(2) The employees did not prove that they were en-
gaged in work from the moment when they punched in at
the time clocks to the moment when they punched out.
They were required to be ready for work at their benches
at the scheduled starting times. They were given 14-
minute periods in which to punch the time clocks, walk
to the places of work and prepare for productive labors.
But there was no requirement that an employee check in
or be on the premises at any particular time during that
14-minute interval. As noted by the District Court, there
was no evidence "that if the employee didn't get there by
14 minutes to seven he was fired and there is much tes-
timony to prove that stragglers came in as late as one
minute to seven." 60 F.Supp. at 149. Indeed, it would
have been impossible for all members of a particular
[*690] shift to be checked in at the same time in view of
the rate at which the time clocks were punched. The first
person in line at the clock would be checked in at least 8
minutes before the last person. It would be manifestly
unfair to credit the first person with 8 minutes more
working time than credited to the last person due to the
fortuitous circumstance of his position in line.

[***LEdHR10] [10]Moreover, it is generally rec-
ognized that [HN4]time clocks do not necessarily
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[**1194] record the actual time worked by employees.
Where the employee is required to be on the premises or
on duty at a different time, or where the payroll records
or other facts indicate that work starts at an earlier or
later period, the time clock records are not controlling.
Only when they accurately reflect the period worked can
they be used as an appropriate measurement of the hours
worked. In this case, however, the evidence fails to indi-
cate that the time clock records did so mirror the working
time. They did not show the time during which the em-
ployees were compelled to be on the premises or at any
prescribed place of work. They thus could not form the
sole basis of determining the statutory workweek. See
Interpretative Bulletin No. 13, paragraphs 2 and 3, issued
by the Administrator of the Wage and Hour Division,
U.S. Department of Labor, Wage and Hour Manual,
Cumulative Edition, 1944-1945, p. 234.

(3) The employees did prove, however, that it was
necessary for them to be on the premises for some time
prior and subsequent to the scheduled working hours.
The employer required them to punch [***1525] in,
walk to their work benches and perform preliminary du-
ties during the 14-minute periods preceding productive
work; the same activities in reverse occurred in the 14-
minute periods subsequent to the completion of produc-
tive work. Since [HNS5]the statutory workweek includes
all time during which [*691] an employee is necessarily
required to be on the employer's premises, on duty or at a
prescribed workplace, the time spent in these activities
must be accorded appropriate compensation.

[***LEdHR11] [11]No claim is here made, though, as
to the time spent in waiting to punch the time clocks and
we need not explore that aspect of the situation. See
Cameron v. Bendix Aviation Corp., 65 F.Supp. 510. But
the time necessarily spent by the employees in walking
to work on the employer's premises, following the
punching of the time clocks, was working time within
the scope of § 7 (a). Ballard v. Consolidated Steel
Corp., 61 F.Supp. 996; Ulle v. Diamond Alkali Co., 8
WHR 1042. Such time was under the complete control of
the employer, being dependent solely upon the physical
arrangements which the employer made in the factory.
Those arrangements in this case compelled the employ-
ees to spend an estimated 2 to 12 minutes daily, if not
more, in walking on the premises. Without such walking
on the part of the employees, the productive aims of the
employer could not have been achieved. The employees'
convenience and necessity, moreover, bore no relation
whatever to this walking time; they walked on the em-
ployer's premises only because they were compelled to
do so by the necessities of the employer's business. In
that respect the walking time differed vitally from the
time spent in traveling from workers' homes to the fac-
tory. Dollar v. Caddo River Lumber Co., 43 F.Supp.

822; Walling v. Peavy-Wilson Lumber Co., 49 F.Supp.
846. Cf. Commissioner v. Flowers, 326 U.S. 465. It fol-
lows that the time spent in walking to work on the em-
ployer's premises, after the time clocks were punched,
involved "physical or mental exertion (whether burden-
some or not) controlled or required by the employer and
pursued necessarily and primarily for the benefit of the
employer [*692] and his business." Tennessee Coal Co.
v. Muscoda Local, 321 U.S. 590, 598; Jewell Ridge
Corp. v. Local, 325 U.S. 161, 164-166. Work of that
character must be included in the statutory workweek
and compensated accordingly, regardless of contrary
custom or contract.

But under the conditions prevalent in respondent's
plant, compensable working time was limited to the
minimum time necessarily spent in walking at an ordi-
nary rate along the most direct route from time clock to
work bench. Many employees took roundabout journeys
and stopped off en route for purely personal reasons. It
would be unfair and impractical to compensate them for
doing that which they [**1195] were not required to do.
Especially is this so in view of the fact that precise calcu-
lation of the minimum walking time is easily obtainable
in the ordinary situation.

[***LEdHR12A] [12A]

We do not, of course, preclude the application of a
de minimis rule where the minimum walking time is such
as to be negligible. [HN6]The workweek contemplated
by § 7 (a) must be computed in light of the realities of
the industrial world. When the matter in issue concerns
only a few seconds or minutes of work beyond the
scheduled working hours, such trifles may be disre-
garded. Split-second absurdities are not justified by the
actualities of working conditions or by the policy of the
[***1526] Fair Labor Standards Act. It is only when an
employee is required to give up a substantial measure of
his time and effort that compensable working time is
involved. The de minimis rule can doubtless be applied
to much of the walking time involved in this case, but the
precise scope of that application can be determined only
after the trier of facts makes more definite findings as to
the amount of walking time in issue.

[***LEdHR12B] [12B] [***LEdHR13] [13] (4)
The employees proved, in addition, that they pursued
certain [HN7]preliminary activities after arriving at their
places of work, such as putting on aprons and overalls,
[*693] removing shirts, taping or greasing arms, putting
on finger cots, preparing the equipment for productive
work, turning on switches for lights and machinery,
opening windows and assembling and sharpening tools.
These activities are clearly work falling within the defi-
nition enunciated and applied in the Tennessee Coal and
Jewell Ridge cases. They involve exertion of a physical
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nature, controlled or required by the employer and pur-
sued necessarily and primarily for the employer's benefit.
They are performed solely on the employer's premises
and are a necessary prerequisite to productive work.
There is nothing in such activities that partakes only of
the personal convenience or needs of the employees.
Hence they constitute work that must be accorded appro-
priate compensation under the statute. See Walling v.
Frank, 62 F.Supp. 261; Philpott v. Standard Oil Co., 53
F.Supp. 833. Here again, however, it is appropriate to
apply a de minimis doctrine so that insubstantial and in-
significant periods of time spent in preliminary activities
need not be included in the statutory workweek.

The master did not deny that such activities must be
included within the employees' compensable workweek
or that the evidence demonstrated that the employees did
in fact engage in such activities. He denied recovery
solely because the amount of time taken up by the activi-
ties and the proportion of it spent in advance of the estab-
lished starting time had not been proved by the employ-
ees with any degree of reliability or accuracy. But, as
previously noted, the employees cannot be barred from
their statutory rights on such a basis. Unless the em-
ployer can provide accurate estimates, it is the duty of
the trier of facts to draw whatever reasonable inferences
can be drawn from the employees' evidence as to the
amount of time spent in these activities in excess of the
productive working time.

[*694] [***LEdHR14] [14](5) As to waiting time
before and after the shift periods, the special master
found that the employees had not proved that they were
in fact forced to wait or that they were not free to spend
such time on their own behalf. This was also a question
of fact and the presence of substantial evidence to sup-
port the master's finding precludes any different result.

Thus we remand the case for the determination of
the amount of walking time involved and the amount of
preliminary activities performed, giving due considera-
tion to the de minimis doctrine and calculating the result-
ing damages under the Act. We have considered the
other points raised by the petitioners but find no errors.

Reversed and remanded.

MR. JUSTICE JACKSON took no part in the con-
sideration or decision of this case.

DISSENT BY: BURTON
DISSENT
[**1196] MR. JUSTICE BURTON dissenting,

with whom MR. JUSTICE FRANKFURTER concurs.

The opinion of the Court in this case has gone far
toward affirming the Circuit Court of Appeals. I believe
it should go the rest of the way.

This Court has agreed largely [***1527] with the
Court of Appeals in holding that the District Court was
in error in not accepting the master's findings of fact in
the face of Rule 53 (e) (2) of the Federal Rules of Civil
Procedure which requires that: "In an action to be tried
without a jury the court shall accept the master's findings
of fact unless clearly erroneous.” 28 U. S. C. following §

723 ().

This Court, accordingly, agrees that the trial court
must accept as findings of fact in this case that the pro-
ductive work performed by the employees began and
ended at the regularly scheduled hours of work, on the
even quarter-hours; that the time clocks were not control-
ling in [*695] establishing the exact minute of starting
or stopping work; that the time spent in punching time
clocks did not constitute compensable work; and that the
"waiting time," if any, before and after the shift periods
was not compensable time.

This Court also agrees that the District Court was in
error in creating a formula of compensation not in accor-
dance with the findings of the master.

The only questions remaining are whether the mo-
ments spent in walking from the time clocks to the em-
ployees' respective places of productive work within the
plant, and the minutes sometimes spent by some of the
employees in miscellaneous "preliminary activities" be-
fore the scheduled starting times, must be added, as a
matter of law "regardless of contrary custom or con-
tract,” to the compensatory time of "the statutory week,"
and, if so, how such additional time can be proved to
have been so used in order to make it the basis for addi-
tional compensation.

The master determined that the time spent in walk-
ing from the time clocks to the places of work was not
compensable working time in view of the established
custom in the industry and in the plant. Moreover, the
employees were free to take whatever course through the
plant they desired and to stop off at any point to talk with
other employees or to do whatever else they liked. Some
workers came to the time clocks as late as one minute
before the time to reach their place of productive work.
The so-called "preliminary activities" are identified in
this case as those of "putting on aprons and overalls, re-
moving shirts, taping or greasing their arms, putting on
finger cots, preparing the equipment for productive work,
turning on switches for lights and machinery, opening
windows and assembling and sharpening tools." The
master found that the employees had not offered proof of
the time used for these purposes with a sufficient degree
[*696] of reliability or accuracy for it to become the
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basis for recovery of overtime compensation. The em-
ployer would have still greater difficulty in keeping an
accurate record of the time spent by each employee in
such activities. These activities are of such a nature that
the knowledge of them and the time spent in doing them
rests particularly with the employees themselves. Such
activities are of quite a different character from those
made the basis of compensable time in the coal mine
portal-to-portal cases. Tennessee Coal Co. v. Muscoda
Local, 321 U.S. 590; Jewell Ridge Corp. v. Local, 325
U.S. 161.

Some idea of the shortness of the time and the
smallness of the compensation involved in the "prelimi-
nary activities," in comparison with the cumbersomeness
of any system for accurately recording the time spent in
doing them, is apparent from the formula to which the
District Court resorted in attempting to reach its solution
of the difficulty. Under that formula, for example, the
District Court found no basis for compensation for such
activities after [**1197] the scheduled quitting time.
Compensable time spent in such activities [***1528]
was limited to a short period before the scheduled hours
of beginning productive work in the morning and again
on resuming work after lunch. Employees were allowed,
or encouraged, to come to the plant 14 minutes ahead of
the quarter hour at which their scheduled productive
work began. The District Court estimated that, on an
average, seven minutes should be allowed, each mom-
ing, for punching a time clock and walking from it to the
employee's place of productive work. As to the "walking
time" the court said, "the preparation even after punching
the clock wouldn't take more than one or one and a half
minutes and to the farthest point in the plant from the
time clock wouldn't take more than 2 minutes." 60
F.Supp. 146, 149. If an employee came to the plant 14
minutes ahead [*697] of time, this left a maximum of
seven minutes, plus "walking time," as the basis for a
compensatory claim. The compensatory time in many
cases would be much less. Similarly, under the District
Court formula, employees returning to work after lunch
were estimated to consume five minutes in punching the
clock and walking to their places of productive work.
This would leave a maximum of nine minutes, plus
"walking time." At that hour of the day the workers al-
ready would be in their work clothes and there rarely
would be more than a minute or two required for the
preliminary activities for which compensation was
claimed.

The amounts at issue, therefore, might not average
as much as five to ten minutes a day a person and would
not apply at all to many of the employees. None of this
time would have been spent at productive work. The
futility of requiring an employer to record these minutes
and the unfairness of penalizing him, for failure to do a

futile thing, by imposing arbitrary allowances for "over-
time" and liquidated damages is apparent.

While conditions vary widely and there may be
cases where time records of "preliminary activities" or
"walking time" may be appropriate, yet here we have a
case where the obvious, long established and simple way
to compensate an employee for such activities is to rec-
ognize those activities in the rate of pay for the particular
job. These items are appropriate for consideration in
collective bargaining.

To sustain the position of the Court in requiring
these additional moments to be recorded and computed
as overtime, it is necessary to hold that Congress, in us-
ing the word "workweek," meant to give that word a
statutory meaning different from its commonly under-
stood reference to the working hours between "starting"
and "quitting" time -- or from "whistle to whistle." There
is no evidence [*698] that Congress meant to redefine
this common term and to set aside long established con-
tracts or customs which had absorbed in the rate of pay
of the respective jobs recognition of whatever prelimi-
nary activities might be required of the worker by that
particular job. For example, if the plant be one located at
an inconvenient place, or if the workers have to change
into working clothes at the plant, or have to grease or
tape their arms before going to work, these are items
peculiar to the job, and compensation for them easily can
be made in the rate of pay per hour, per week or per
piece, and all special stop-watch recording of them
eliminated.

In interpreting "workweek" as applied to the indus-
tries of America, it is important to consider the term as
applicable not merely to large and organized industries
where activities may be formalized and easily measured
on a split-second basis. The term must be applied
equally to the hundreds of thousands of small businesses
and small plants employing less than 200, and often less
than 50 workers, where the recording of occasional min-
utes of preliminary activities [***1529] and walking
time would be highly impractical and the penalties of
liquidated damages for a neglect to do so would be un-
reasonable. Such a universal requirement of recording
would lead to innumerable unnecessary minor controver-
sies between employers and employees. "Workweek"
[**1198] is a simple term used by Congress in accor-
dance with the common understanding of it. For this
Court to include in it items that have been customarily
and generally absorbed in the rate of pay but excluded
from measured working time is not justified in the ab-
sence of affirmative legislative action.

For these reasons, I believe that the judgment of the
Court of Appeals should be affirmed.
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SUBSEQUENT HISTORY:
Publication September 7, 2004.
Appeal granted by Andrews v. Kowa Printing Corp., 212
Il 2d 528, 824 N.E.2d 282, 2004 I1l. LEXIS 1853, 291
I11. Dec. 706 (2004)

Affirmed by Andrews v. Kowa Printing Corp., 2005 Tll.
LEXIS 1608 (Iil., Oct. 20, 2005)

PRIOR HISTORY: Appeal from Circuit Court of
Vermilion County. No. 00L14. Honorable Craig H.
DeArmond, Judge Presiding.

[***1] Released for

DISPOSITION: Affirmed in part and reversed in part.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendants, a printing
corporation, its sole owner and director, and a subsidiary
corporation, appealed the judgment of the Circuit Court
of Vermilion County (Illinois), which awarded plaintiff
former employees vacation and severance pay pursuant
to the Illinois Wage Payment and Collection Act, 820 Ill.
Comp. Stat. Ann. 115/1 through 15 (2000), in the em-
ployees' action, alleging they were due unpaid compen-
sation.

OVERVIEW: The corporation and its subsidiary were
distinct, separate entities, yet they were intertwined for
business purposes. A bookkeeper of the printing corpora-
tion embezzled significant amounts of money and the
payroll functions were given to a bank. The printing cor-
poration was closed and the former employees were sent
home. Defendants argued that the former employees'
claims were preempted by federal law due to the exis-
tence of a collective-bargaining agreement, and that the
provisions of federal law required the employees to ex-
haust all grievance procedures before filing suit. Further,
defendants contended that they were not "employers"
within the meaning of the Wage Act. The court held that
preemption was not required and that the Wage Act was
the proper vehicle to address the claims. The court found
that the collective bargaining agreements at issue did not
contemplate vacation or severance pay when the business
was closed down. The sole owner and director was not
personally liable for the pay because there was no evi-
dence that he knowingly or wilfully aided the printing
corporation to violate the Wage Act. The subsidiary was
not found to be an employer that was liable for the pay.

OUTCOME: The court affirmed the judgment as
against the printing corporation, including the award of
interest and attorney fees to the former employees. The
court reversed, in part, that part of the judgment that held
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both the sole owner and director and the subsidiary liable
on the judgment.

CORE TERMS: printing, Wage Act, collective-
bargaining, attorney fees, severance pay, vacation, indi-
vidually liable, unpaid, corporate officer, federal law,
definition of employer, preemption, preempted, wilfully,
personal liability, entitlement, awarding, owing, state
law, final compensation, personally liable, indirectly,
corporate law, prejudgment interest, looked, sole share-
holder, corporate veil, failure to pay, economic reality,
operational

LexisNexis(R) Headnotes

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Remedies > Costs & Attorney Fees

Labor & Employment Law > Wage & Hour Laws >
Remedies > Judgment Interest

[HN1]Where an appellate court decides questions of law,
its review is de novo.

Commercial Law (UCC) > Sales (Article 2) > Form,
Formation & Readjustment > General Overview

Labor & Employment Law > Collective Bargaining &
Labor Relations > Federal Preemption

[HN2]An employee's claim is not always preempted by
federal law when there is a collective-bargaining agree-
ment. Federal preemption occurs only when the terms of
the collective-bargaining agreements are at issue and
must be interpreted.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Holiday, Sick & Vacation
Pay

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN3]Section 5 (820 Ill. Comp. Stat. Ann. 115/5 (2000))
of the Illinois Wage Payment and Collection Act, 820 Ill.
Comp. Stat. Ann. 115/1 through 15 (2000), provides that
every employer shall pay the final compensation of sepa-
rated employees in full, at the time of separation, if pos-
sible, but in no case later than the next regularly sched-
uled payday." "Final compensation" is defined as wages,
salaries, and the monetary equivalent of earned vacation
and any other compensation owed the employee by the
employer pursuant to an employment contract or agree-
ment between the two parties.

Labor & Employment Law > Collective Bargaining &
Labor Relations > Federal Preemption
[HN4]Preemption occurs when an interpretation of the
collective-bargaining agreement is necessary. The parties
must engage in a good-faith dispute or debate over the
meaning of terms within the contract in order for pre-
emption to be triggered. The mere existence of a contract
is not enough for preemption.

Labor & Employment Law > Collective Bargaining &
Labor Relations > Federal Preemption

[HNS]If the resolution of a state-law claim depends upon
the meaning of a collective-bargaining agreement, the
application of state law, which might lead to inconsistent
results since there could be as many state-law principles
as there are states, is preempted and federal labor-law
principles, necessarily uniform throughout the nation,
must be employed to resolve the dispute.

Labor & Employment Law > Collective Bargaining &
Labor Relations > Arbitration > Judicial Review of
Awards > General Overview

Labor & Employment Law > Collective Bargaining &
Labor Relations > Enforcement

Labor & Employment Law > Collective Bargaining &
Labor Relations > Interpretation of Agreements
[HN6]Where the parties present a court with a stipulation
that they have already interpreted collective bargaining
agreements, a court does not construe the various provi-
sions of the collective-bargaining agreements.

Labor & Employment Law > Collective Bargaining &
Labor Relations > Federal Preemption

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN7]A duty to pay plaintiff union workers final com-
pensation on the date of separation is a matter of state
law rather than of contract interpretation when there is no
dispute about the amounts due.

Evidence > Procedural Considerations > Burdens of
Proof > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN8]Section 5 (820 Ill. Comp. Stat. Ann. 115/5 (2000))
of the Illinois Wage Payment and Collection Act, 820 Ill.
Comp. Stat. Ann. 115/1 through 15 (2000), does not re-
quire that plaintiffs prove that an employer wilfully
failed to pay final compensation. It is enough that plain-
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tiffs were simply not paid by the next regularly sched-
uled payday after separation.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN9]Section 2 ( 820 Ill. Comp. Stat. Ann. 115/5
(2000)) of the Illinois Wage Payment and Collection Act,
820 Ill. Comp. Stat. Ann. 115/1 through 15 (2000), de-
fines an "employer" as any individual, partnership, asso-
ciation, corporation, business trust, or any person or
group of persons acting directly or indirectly in the inter-
est of an employer in relation to an employee, for which
one or more persons is gainfully employed.

Governments > Courts > Court Personnel

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Administrative Proceedings & Remedies > Enforce-
ment

[HN10]JAn officer of a corporation is an "employer"
within the meaning of the Fair Labor Standards Act of
1938 (FLSA), 29 U.S.C.S. §§ 201 through 219. Under
the FLSA, an "employer" is any person acting directly or
indirectly in the interest of an employer in relation to an
employee. § 203(d).

Business & Corporate Law > Corporations > Directors
& Officers > Management Duties & Liabilities >
Causes of Action > General Overview

Business & Corporate Law > Corporations > Share-
holders > Disregard of Corporate Entity > General
Overview

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers
[HN11]Piercing a corporate veil is not necessary to hold
an officer individually liable as an employer. A corporate
officer with operational control of a corporation's cov-
ered enterprise is an employer along with the corpora-
tion, jointly and severally liable under the Fair Labor
Standards Act of 1938 (FLSA), 29 U.S.C.S. §§ 201
through 219, for unpaid wages. The basic insulation from
personal liability normally afforded individuals when
they do business in corporate form is stripped away
where the corporation-controlling individual has opted to
prefer the payment of other corporate debts to the pay-
ment of obligations running to corporate employees, and
given special statutory recognition by the United States

Congress. An individual who controls corporate opera-
tions, and the terms and conditions of employees' em-
ployment therein, is an "employer" under the FLSA.

Business & Corporate Law > Corporations > Directors
& Officers > Management Duties & Liabilities >
Causes of Action > General Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN12]Section 13 (820 Ill. Comp. Stat. Ann. 115/13
(2000)) of the Illinois Wage Payment and Collection Act,
820 Ill. Comp. Stat. Ann. 115/1 through 15 (2000), pro-
vides that an officer or agent of a corporation is deemed
to be an employer if he or she knowingly permits an em-
ployer to violate the Wage Act. Section 14(a) of the
Wage Act provides that an employer or agent of an em-
ployer is guilty of misdemeanor if he is able yet wilfully
fails to pay an employee of the Wage Act, 820 Ill. Comp.
Stat. Ann. 115/14(a).

Business & Corporate Law > Corporations > Directors
& Officers > Management Duties & Liabilities >
Causes of Action > General Overview

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN13]A corporation's officers are not individually li-
able for unpaid wages to the employees under Colorado's
Wage Claim Act, Colo. Rev. Stat. §§ 8-4-101 through 8-
4-127 (2002). The Act's definition of "employer" is am-
biguous on the question of an officer's personal liability.

Business & Corporate Law > General Partnerships >
Management Duties & Liabilities > Causes of Action >
General Overview

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN14]In the Colorado's Wage Claim Act, Colo. Rev.
Stat. §§ 8-4-101 through 8-4-127 (2002), and specifically
at Colo. Rev. Stat. § 8-4-101(6) (2002), the definition of
"employer" includes every person, firm, partnership,
association, corporation, and any agent or officer thereof,
of the above mentioned classes, employing any person in
Colorado. Colorado's definition does not include any
words stating that officers and agents of a corporation are
individually liable for wage and compensation payment
due under the employment contract.
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Business & Corporate Law > Corporations > Directors
& Officers > Management Duties & Liabilities >
Causes of Action > General Overview

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employers

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Holiday, Sick & Vacation
Pay

[HN15]If a legislature intends for corporate officers or
agents to be personally liable in all situations where that
officer or agent exercises operational control over a cor-
poration and its employees, it would have to state so and
it would not limit that personal liability to situations
where a plaintiff must prove an officer or agent know-
ingly or wilfully aided the corporation in a violation of
the Illinois Wage Payment and Collection Act, 820 IIL
Comp. Stat. Ann. 115/1 through 15 (2000), as set forth in
§§ 13 and 14(a) of the Wage Act, 820 Ill. Comp. Stat.
Ann. 115/13, 14(a) (2000). Individual officers or agents
of a corporation are not "employers" within the meaning
of § 5 of the Wage Act, 820 Ill. Comp. Stat. Ann. 115/5
(2000) without first implicating the officers' personal
liability under 820 Ill. Comp. Stat. Ann. 115/13 or 14(a).

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN16]In order to determine whether companies are
joint employers, it must focus on the economic reality of
the situation and consider the following factors issued by
the Wage and Hour Administrator, 29 C.F.R. § 791.2(a)
(1989), in evaluating the existence of a joint employment
relationship: (1) Where there is an arrangement between
the employers to share the employee's services, as, for
example, to interchange employees; or, (2) Where one
employer is acting directly or indirectly in the interest of
the other employer (or employers) in relation to the em-
ployee; or, (3) Where the employers are not completely
disassociated with respect to the employment of a par-
ticular employee and may be deemed to share control of
the employee, directly or indirectly, by reason of the fact
that one employer controls, is controlled by, or is under
common control with the other employer.

Civil Procedure > Remedies > Judgment Interest >
General Overview
Trademark Law > Protection of Rights > Registration >
General Overview
Trademark Law > Special Marks > Service Marks >
General Overview

[HN17]Merely hiring a firm to perform a service for an
employer for remuneration does not make that hired firm
an "employer" to the employees of the hiring company.
A corporation, despite being registered under the same
servicemark as an employer and despite being owned
and operated by the same individual, is a completely
separate corporation with its own employees, duties, and
records. It is not an "employer" within the meaning of
the Illinois Wage Payment and Collection Act, 820 Ill.
Comp. Stat. Ann. 115/1 through 15 (2000), as set forth in
§§ 13 and 14(a) of the Wage Act, 820 Ill. Comp. Stat.
Ann. 115/13, 14(a) (2000), with respect to unpaid em-
ployees and is not liable for the employees' unpaid com-
pensation.

Civil Procedure > Remedies > Judgment Interest >
General Overview
[HN18]See 735 Ill. Comp. Stat. Ann. 5/2-1303 (2000).

Civil Procedure > Remedies > Judgment Interest >
General Overview

[HN19]Under 735 Ill. Comp. Stat. Ann. 5/2-1303 (2000),
the date an award, report, or verdict is rendered is the
date on which interest begins to accrue. If there is a delay
between the rendering of the award, report, or verdict
and entry of judgment thereon, interest shall be assessed
from the date the award is made and included in the
judgment when it is entered. From the date of that judg-
ment forward, post-judgment interest applies until the
judgment debtor tenders full payment along with any
accrued interest.

Civil Procedure > Remedies > Costs & Attorney Fees >

General Overview
[HN20]See 705 Ill. Comp. Stat. Ann. 225/1 (2000).

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview

Governments > Courts > Common Law

Governments > Legislation > Interpretation

[HN21]The Attorney Fees Act, 705 Ill. Comp. Stat. Ann.
225/1 (2000), must be considered in derogation of the
common law and is to be strictly construed. Section
225/1 must be complied with in every particular to entitle
a plaintiff to recover attorney fees.

JUDGES: JUSTICE APPLETON delivered the opinion
of the court. COOK and McCULLOUGH, JJ., concur.

OPINION BY: APPLETON
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OPINION
[*670] [**200] JUSTICE APPLETON delivered
the opinion of the court:

Defendants, Kowa Printing Corporation (Kowa
Printing), Thomas W. Kowa, and Huston-Patterson Cor-
poration (Huston-Patterson), appeal the trial court's
judgment awarding plaintiffs vacation and severance
pay. Plaintiffs are former union employees of Kowa
Printing. Defendants argue plaintiffs' claims are pre-
empted by federal law due to the existence of a collec-
tive-bargaining agreement and that the provisions of fed-
eral law require the employees to exhaust all grievance
procedures before filing suit. In the alternative, defen-
dants Kowa and Huston-Patterson claim they are not
"employers" within the meaning of the Illinois Wage
Payment and Collection Act (Wage Act) (820 ILCS
115/1 through 15 (West 2000)). [**201] Kowa Printing
claims it did not wilfully violate the Wage Act, [***2]
and all defendants claim the trial court erred in awarding
plaintiffs prejudgment interest and attorney fees. We
affirm in part and reverse in part.

I. BACKGROUND

Robert Kowa owned and operated Huston-Patterson
in Decatur, Illinois, and Kowa Printing in Danville, Illi-
nois. Upon Robert Kowa's death in November 1991, his
son, Thomas Kowa, purchased 100% of the shares of
Kowa Printing and 97% of the shares of Huston-
Patterson (the remaining 3% are owned by Kowa's
brother, Steve, who is not individually involved in this
appeal).

Since his purchases of the businesses, Kowa has
been the sole officer and director of both Kowa Printing
and Huston-Patterson. Kowa also owned 100% of the
shares of Sygma Graphics Corporation (Sygma Graph-
ics) in Ottawa, Illinois, and Kowa Graphics, Inc., in
Champaign, Illinois. In February 1996, Kowa merged
Kowa Graphics, Inc., and Kowa Printing and operated
the merged companies out of Kowa Printing's facility in
Danville. Kowa Printing, Huston-Patterson, and Sygma
Graphics, all printing companies, were known under the
servicemark The Kowa Group.

The three companies were distinct, separate entities,
yet were intertwined for business purposes. For example,
[***3] sales representatives for each company would
market all three companies within The Kowa Group de-
pending on the type of job desired by the customer. Each
company performed different printing services.

Huston-Patterson provided management services,
including payroll and accounting services, to Kowa
Printing and Sygma Graphics under a written manage-
ment-services agreement. According to [*671] Kowa,

Huston-Patterson was also considered one of Kowa
Printing's biggest customers.

Plaintiffs were all employees of Kowa Printing and
were members of one of two union groups, Graphic
Communications International Union Local No. 257-C
(Local 257-C) and Graphic Communications Interna-
tional Union Local No. 171-B (Local 171-B). Each union
had a collective-bargaining agreement with Kowa Print-
ing.

In 1996, it was discovered that Kowa Printing's
bookkeeper, an employee of Huston-Patterson, had em-
bezzled over $ 500,000 from Kowa Printing since 1991.
After several months of analyzing the status of the corpo-
ration, Kowa discovered that Kowa Printing was in dire
financial straits. The company's 1996 tax return showed a
loss of $ 2,267,072.

Kowa Printing's only secured creditor was BankIlli-
nois. As of June 1997, [***4] Kowa Printing was in
default on the bank's loans, but the bank had agreed in
writing to temporarily delay foreclosure. Kowa located a
buyer for Kowa Printing. He and the prospective buyer
reached an agreement with regard to the sale. Kowa pre-
sented a proposal to the two employees' unions involved,
but they rejected both that proposal and several modified
proposals. Thereafter, the sale fell through.

Banklllinois foreclosed on the loans and seized all of
the assets of Kowa Printing on April 16, 1998. Bank rep-
resentatives arrived at Kowa Printing escorted by officers
of the Danville police department, took possession of the
facility, and sent the employees home. The closing did
not directly affect the operation of Huston-Patterson or
Sygma Graphics.

On December 30, 1998, the Illinois Department of
Labor (Department), on behalf of plaintiffs, found Kowa
Printing, Kowa, and Huston-Patterson liable for [**202]
$ 5,274.70 unpaid wages. According to the Department,
it had no jurisdiction to evaluate the employees' claims
for vacation or severance pay because entitlement to
those amounts was covered by the collective-bargaining
agreements and thus fell within the jurisdiction of the
federal court [***S5] system pursuant to section 301 of
the Labor Management Relations Act (LMRA) (29
U.S.C. § 185 (1994)), also known as the Tafi-Hartley
Act.

On January 23, 2000, plaintiffs, 35 former employ-
ees of Kowa Printing, filed a complaint, alleging they
were due unpaid vacation and severance pay under their
respective collective-bargaining agreements.

On February 25, 2000, defendants filed a notice that
they were removing the lawsuit to federal court, claiming
plaintiffs' complaint was governed by the LMRA and
was thus under the jurisdiction of the [*672] United
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States District Court. On August 9, 2000, the federal
court remanded the suit to state court, finding the LMRA
did not preempt plaintiffs' claims.

In March 2002, the parties filed cross-motions for
summary judgment. Both were denied. The trial court
conducted a bench trial on April 29, 2002. Because we
summarize the facts and other evidence throughout this
decision, a detailed summary of the evidence presented
at trial is not necessary. However, it is important to note
that at the trial, the parties presented the court with a
stipulation of the amounts due each plaintiff.

Approximately one year after the trial, on [***6]
April 21, 2003, the court entered its decision, finding
defendants Kowa and Huston-Patterson "employers"
within the meaning of the Wage Act and liable, along
with Kowa Printing, to all plaintiffs for the amounts
stipulated.

On April 30, 2003, plaintiffs moved for an award of
attorney fees and prejudgment interest. On September
29, 2003, the trial court entered the final judgment, in-
corporating its findings from its April 21, 2003, decision
and adding prejudgment interest from April 21, 2003, to
September 29, 2003. The judgment also awarded plain-
tiffs David L. Kelley and Bruce M. Overstreet $
28,289.53 in attorney fees pursuant to section 1 of the
Attorneys Fees in Wage Actions Act (Attorney Fees Act)
(705 _ILCS 225/1 (West 2000)) because the judgment
amount awarded to those plaintiffs exceeded their presuit
demand. This appeal followed.

II. ANALYSIS

A. Standard of Review

Because [HN1]we decide questions of law--whether
the state court had subject-matter jurisdiction, whether
defendants were "employers" within the meaning of the
Wage Act, whether defendants wilfully violated the
Wage Act, and whether the awards of prejudgment inter-
est and attorney fees [***7] were proper, our review is
de novo. Metzger v. DaRosa, 209 I1l. 2d 30, 34, 805
N.E.2d 1165, 1167, 282 IlL. Dec. 148 (2004).

B. Preemption by Federal Law

Defendants appeal the trial court's judgment, arguing
that it erred in applying the Wage Act and by not finding
that the LMRA preempted plaintiffs' suit. Defendants
rely on National Metalcrafters v. McNeil, 784 F.2d 817
(7th Cir. 1986), for their argument that the existence of
the collective-bargaining agreements between plaintiffs
and their employer placed disputes between the two
within the purview of the LMRA, not state law.

Plaintiffs, on the other hand, rely, inter alia, on
Livadas v. Bradshaw, [*673]__ 512 U.S. 107, 123,
[**203]_129 L. Ed. 2d 93, 110, 114 S. Ct. 2068, 2078
(1994), Lingle v. Norge Division of Magic Chef. Inc.,
486 U.S. 399, 409-10, 100 L. Ed. 2d 410, 421, 108 S. Ct.
1877, 1883 (1988), and Allis-Chalmers Corp. v. Lueck,
471 U.S. 202, 211, 85 L. Ed. 2d 206, 215, 105 S. Ct.
1904, 1911 (1985), which held [HN2]an employee's
claim is not always preempted by federal law when there
is a collective-bargaining agreement. Each case held that
federal [***8] preemption occurs only when the terms
of the collective-bargaining agreements are at issue and
must be interpreted. Livadas, 512 U.S. at 125, 129 L. Ed.
2d at 110, 114 S. Ct. at 2079; Lingle, 486 U.S. at 411,
100 L. Ed. 2d at 423, 108 S. Ct. at 1884; Lueck, 471 U.S.
at 218-19, 85 L. Ed. 2d at 220, 105 S. Ct. at 1915. Plain-
tiffs maintain that defendants' liability is a statutory ques-
tion rather than a matter of contract interpretation.

Plaintiffs' claim was brought pursuant to section 5 of
the Wage Act (820 ILCS 115/5 (West 2000)), which
provides that [HN3]"every employer shall pay the final
compensation of separated employees in full, at the time
of separation, if possible, but in no case later than the
next regularly scheduled payday." "Final compensation"
is defined as "wages, salaries, *** and the monetary
equivalent of earned vacation *** and any other com-
pensation owed the employee by the employer pursuant
to an employment contract or agreement between the
[two] parties." 820 ILCS 115/2 (West 2000).

We agree with plaintiffs and hold that under the spe-
cific facts of this case, [***9] their claim under the
Wage Act was a proper vehicle for their requested relief
and federal preemption was not required. Accordingly,
we find the trial court had subject-matter jurisdiction
over plaintiffs' claims.

National Metalcrafters, Livadas, Lueck, and Lingle
make it clear that [HN4]preemption occurs when an in-
terpretation of the collective-bargaining agreement is
necessary. National Metalcrafiers, 784 F.2d at 824;
Livadas, 512 U.S. at 125, 129 L. Ed. 2d at 110, 114 S.
Ct. at 2079; Lingle, 486 U.S. at 411, 100 L. Ed. 2d at
423,108 S. Ct. at 1884; Lueck, 471 U.S. at 218-19, 85 L.
Ed. 2d at 220, 105 S. Ct. at 1915. The parties must en-
gage in a good-faith dispute or debate over the meaning
of terms within the contract in order for preemption to be
triggered. The mere existence of a contract is not enough
for preemption. Indeed, the National Metalcrafters court
stated:

"Section 301 expresses a strongly held
policy in favor of applying uniform fed-
eral principles to the interpretation of col-
lective[-] bargaining contracts. This pol-
icy reflects the national commitment to

Page 6



351 Il App. 3d 668, *; 814 N.E.2d 198, **;
2004 I11. App. LEXIS 946, ***; 286 Ill. Dec. 548

limiting state regulation [***10] of labor
relations that grows out of the history of
hostility in some states to the labor
movement." (Emphasis added.) National
Metalcrafiers, 784 F.2d at 825-26.

[*674] As we have stated, plaintiffs are members
of two unions. Entitlement to vacation and severance pay
is set forth in the provisions of the respective collective-
bargaining agreements. The following is language from
Local 257-C's collective-bargaining agreement relating
to severance pay:

"25.01. The employer agrees that in the
event of the closing of the plant due to a
consolidation or liquidation, two weeks
severance pay consisting of 75 hours pay
at the employee's straight time hourly rate
of pay will be given to all employees who
have been employed for more than a year
and who lost their jobs due to such clos-
mg."

It is agreed among the parties that Local 171-B's agree-
ment does not contemplate severance pay for the em-
ployees under the situation at issue. Both agreements set
[**204] forth the number of vacation days to which
each employee is entitled based upon his or her length of
service.

Because plaintiffs' entitlement to vacation and/or
severance pay stems from the collective-bargaining
agreements, [***11] it would be necessary, in most
circumstances, to look to the respective agreements and
interpret the meaning of the terms stated therein. The
success of plaintiffs' claims for pay would depend en-
tirely on the terms of the agreements, not on state law. A
contested issue as to whether each plaintiff was entitled
to pay and if so, how much, would require a court to look
to the provisions in the agreements, evaluate the em-
ployee status of each plaintiff, and calculate the amount
due according to the terms in the agreements. Congress
has mandated that federal law governs such situations in
order to ensure uniform interpretation of collective-
bargaining agreements, and thus to promote the peace-
able, consistent resolution of labor-management disputes.
Lingle, 486 U.S. at 404, 100 L. Ed. 2d at 417, 108 S. Ct.
at 1880.

Typically, plaintiffs' state-law claims, such as those
presented here, would be preempted by federal law be-
cause their claims depend entirely upon interpretation of
the agreements. Entitlement to the pay requested is gov-
emed by the agreements, not state law, prompting the

notion of section 301 preemption, which follows the
principle developed in Local 174 v. Lucas Flour Co., 369
U.S. 95, 7L. Ed. 2d 593, 82 S. Ct. 571 (1962): [***12]

[HNS]"If the resolution of a state-law
claim depends upon the meaning of a col-
lective-bargaining agreement, the applica-
tion of state law (which might lead to in-
consistent results since there could be as
many state-law principles as there are
states) is pre[]empted and federal labor-
law  principles--necessarily  uniform
throughout the nation-must be employed
to resolve the dispute." Lingle, 486 U.S. at
405-06, 100 L. Ed. 2d at 418-19, 108 S.
Ct. at 1881.

[*675] National Metalcrafters, Livadas, Lueck, and
Lingle consistently follow the same analysis in determin-
ing whether the plaintiff's claim was preempted by fed-
eral law: Does the claim require a court to interpret any
term of a collective-bargaining agreement? Even though
plaintiffs' claims, which were based upon the collective-
bargaining agreements, would normally require interpre-
tation, such is not the case here.

On the facts of the case before us, we find there is
no need to invoke the national uniform policy of the
LMRA for the trial court did not interpret, nor do we,
plaintiffs' collective-bargaining agreements. [HN6]The
parties presented the court with a stipulation that had
already interpreted the [***13] agreements. Because of
the stipulation, plaintiffs' claims do not require a court to
construe the various provisions of the collective-
bargaining agreements.

Had there been no stipulation, interpretation would
have been necessary. The court would have had to refer
to the agreements to determine the validity of each plain-
tiff's claim and, if valid, how much each plaintiff was
due. With the stipulation, however, the court need not
engage in that analysis. The court had before it the
agreed amount due each plaintiff.

The stipulation presented to the trial court did not
contain any reservations or limitations on defendants'
part as to liability. The body of the stipulation read, in its
entirety, as follows:

"Plaintiffs, by counsel, *** and defen-
dants, by counsel, *** hereby stipulate to
the court that plaintiffs were not paid sev-
erance pay and vacation pay, or its mone-
tary equivalent[,] and that the amounts
owed to each of the individual [**205]
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plaintiffs are recited in Exhibits 1 and 2,
which are attached hereto."

The stipulation was signed by the parties' respective
counsel and had attached a list of plaintiffs' names with
the corresponding amounts due. We note the stipulation
was [***14] signed only by Kowa Printing's counsel and
was not entered into by Kowa or Huston-Patterson. On
its face, the stipulation sets forth (1) that plaintiffs were
each owed severance and/or vacation pay, and (2) the
amounts due each plaintiff. The trial court entered judg-
ment in favor of plaintiffs, incorporating the stipulation
presented. Both entitlement and the amounts due were
nonissues; and therefore, no analysis or interpretation of
the agreements was required.

As a result, plaintiffs were merely seeking payment
of "wages" due and owing, a request that falls squarely
within the Wage Act. The purpose of the Wage Act is to
provide employees with a cause of action for the timely
and complete payment of earned wages or final compen-
sation. Miller v. JM. Jones Co., 198 1ll. App. 3d 151,
152, 555 [*676]__N.E.2d 820, 821, 144 Ill. Dec. 461
(1990) (Fourth District). We find [HN7]the duty to pay
plaintiffs' final compensation on the date of separation
was a matter of state law rather than of contract interpre-
tation when there was no dispute about the amounts due.
We affirm the trial court's decision that plaintiffs' claims
were based on a violation of section S of the Wage Act
and were [***15] not preempted by the LMRA.

Because we find plaintiffs' claims were not pre-
empted by federal law, defendants' argument that plain-
tiffs failed to exhaust all grievance procedures is moot
and need not be addressed. See Nagel v. Gerald Dennen
& Co., 272 1l11. App. 3d 516, 524, 650 N.E.2d 547, 553,
208 Ill. Dec. 853 (1995) (exhaustion of nonjudicial
remedies is not required prior to filing suit).

C. Application of the Wage Act

Defendants next contend plaintiffs failed to prove
entitlement to a claim under the Wage Act because there
was no evidence that (1) Kowa Printing wilfully violated
the Wage Act and (2) Kowa and Huston-Patterson were
"employers" within the meaning of the Wage Act.

Section 5 of the Wage Act [HN8]does not require
that plaintiffs prove that the employer wilfully failed to
pay the final compensation. It is enough, according to the
statute, that plaintiffs were simply not paid by the next
regularly scheduled payday after separation. See_820

unfortunate situation does not relieve the employer,
Kowa Printing, of its responsibility to pay its employees
their final compensation due. As a practical matter,
Banklllinois, as creditor, seized Kowa Printing's business
and assets. Nonetheless, we affirm the trial court's judg-
ment finding defendant Kowa Printing liable to plaintiffs
for vacation and severance pay due.

Next, we decide whether Kowa, individually, and
Huston-Patterson are liable as employers within the
meaning of the Wage Act. Section 2 of the Wage Act
[HNO9]defines an "employer" as "any individual, partner-
ship, association, corporation, business trust, *** or any
person or group of persons acting directly or indirectly in
the interest of an employer in relation to an employee,
for which one or more persons is gainfully employed."
820 ILCS 115/2 (West 2000).

1. Kowa's Liability

Defendants contend that to include Kowa as an "em-
ployer" within the meaning of the Wage Act, the court
would have to pierce the corporate veil of Kowa Print-
ing. [**206] On the other hand, plaintiffs contend
[*677] Kowa meets the definition of "employer" based
on his role as the sole shareholder, officer, [***17] and
director of Kowa Printing. Kowa, plaintiffs argue, had
operational control over Kowa Printing and acted di-
rectly and indirectly in the interest of Kowa Printing in
relation to the employees.

In McLaughlin v. Lunde Truck Sales, Inc., 714 F.
Supp. 920, 923 (N.D. Ill. 1989), the court held
[HN10]the officer of a corporation was an "employer"
within the meaning of the Fair Labor Standards Act of
1938 (FLSA) (29 U.S.C. §§ 201 through 219 (1988)).
There, the Secretary of Labor brought suit against the
employer defendants for various violations of the FLSA.
In determining whether the individual corporate officer,
Richard Lunde, was liable for the violations, the court
looked to the FLSA's definitions, which provided that an
"employer" was "any person acting directly or indirectly
in the interest of an employer in relation to an em-
ployee." 29 U.S.C. § 203(d) (1988).

Because the FLSA's definition of "employer" and
the Wage Act's definition of "employer" are identical, we
find McLaughlin provides some guidance to the issues
before us. In McLaughlin, the court dispensed with the
defendants' argument that [HN11]piercing the corporate
[***18] veil was necessary to hold the officer individu-
ally liable as an employer. In so doing, the court, quoting
Gambino v. Index Sales Corp., 673 F. Supp. 1450, 1455
(N.D. Ill. 1987), said:

ILCS 115/5 (West 2000). Kowa Printing acknowledges
that plaintiffs were not paid; however, it argues that it
was unable to pay the amounts due because the bank
seized the business and all [***16] of its assets. That

"[']The overwhelming weight of author-
ity is that a corporate officer with opera-
tional control of a corporation's covered
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enterprise is an employer along with the
corporation, jointly and severally liable
under the FLSA for unpaid wages.

* % %

This court is of course aware of the
basic insulation from personal liability
normally afforded individuals when they
do business in corporate form. But the
uniform judicial reading of the FLSA
definition of 'employer' has been that such
a broad-sweep definition was intended to
strip away that insulation where the cor-
poration-controlling individual has opted
to prefer the payment of other corporate
debts to the payment of obligations run-
ning to corporate employees and given
special statutory recognition by Con-
gress.[']" McLaughlin, 714 F. Supp. at
923.

Applying this analysis, the court employed an ex-
pansive reading of "employer," rejected the piercing-the-
corporate-veil, common-law interpretation offered by the
defendants, [***19] and held that an individual who
controls corporate operations (and the terms and condi-
tions of employees' employment therein) is an "em-
ployer" under the FLSA. McLaughlin, 714 F. Supp. at
923.

[*678] Likewise, in Donovan v. Agnew, 712 F.2d
1509, 1514 (1st Cir. 1983), David Agnew, the individual
officer, was held to be an employer within the meaning
of the FLSA and was liable to the employees for the
company's failure to pay overtime and minimum wage
for three weeks. In Gambino, 673 F. Supp. at 1456, Don-
ald Keenan, the president, director, and sole shareholder
of the corporation employer was individually liable for
the company's failure to make timely contributions to the
employees' pension trust for over two years.

We find significant a major distinction between the
facts of McLaughlin, Donovan, and Gambino and the
facts before us. In McLaughlin, Donovan, and Gambino,
the corporate officer knew, or should have known by the
nature of his involvement with the company, that the
company was [**207] not paying the employees as it
should, yet he allowed the practice to continue. He was
aware of the company's violations and arguably [***20]
made the conscious decision to not comply with the
FLSA. Here, we have a completely different situation.
Kowa Printing paid its employees until the bank took
control of the business. The evidence did not indicate
that Kowa knew of the bank's plan to seize the company
that day and terminate the employees. Kowa most likely

knew the situation was inevitable, but he did not opt to
pay others in lieu of paying plaintiffs. They were paid
through their last pay period before being asked to leave.

Plaintiffs cite no authority factually similar to the
case sub judice, which holds a corporate officer indi-
vidually liable without the requisite scienter implicated
in sections 13 [HN12](officer or agent of corporation is
deemed to be an employer if he or she knowingly permits
employer to violate the Wage Act) and 14(a) (employer
or agent of employer is guilty of misdemeanor if he is
able yet wilfully fails to pay employee) of the Wage Act.
820 ILCS 115/13, 14(a) (West 2000). The parties have
not cited, nor has our own research disclosed, any case
holding an "innocent" corporate officer individually li-
able under section S of the Wage Act.

Due to the lack of authority [***21] in Illinois, we
have looked to decisions of other states and found a
Colorado case of particular interest. In Leonard v.
McMorris, 63 P.3d 323 (Colo. 2003), the Colorado Su-
preme Court held [HN13]the corporation's officers were
not individually liable for unpaid wages to the employees
under Colorado's Wage Claim Act (Act) (Colo. Rev.
Stat. §§ 8-4-101 through 8-4-127 (2002)). The court held
the Act's definition of "employer" was ambiguous on the
question of an officer's personal liability.

In Leonard, the employer, NationsWay, a trucking
firm, filed for bankruptcy protection under Chapter 11
(11 U.S.C § 1101 et seq. (2000)). Upon the filing of the
petition, NationsWay terminated several [*679] em-
ployees and did not pay wages and other compensation
that became due thereafter because the Bankruptcy
Code's automatic stay provision prevented the corpora-
tion from making the payments. Leonard, 63 P.3d at 325.
Leonard claimed the officers of NationsWay were per-
sonally liable for the unpaid wages. The federal court
found the officers individually liable. The officers ap-
pealed to the United States Court of Appeals [**¥*22] for
the Tenth Circuit, which certified questions of Colorado
law to the Colorado Supreme Court due to the lack of
controlling precedent. The Colorado Supreme Court
looked to the Act to ascertain the legislative intent.
Leonard, 63 P.3d at 326.

[HN14]In Colorado's Act, the definition of "em-
ployer" included "every person, firm, partnership, asso-
ciation, corporation, *** and any agent or officer thereof,
of the above mentioned classes, employing any person in
Colorado." Colo. Rev. Stat. § 8-4-101(6) (2002). Com-
paring section 13 of our Wage Act and the relevant sec-
tion of Kansas's statute, the court found that Colorado's
definition did not include "any words stating that officers
and agents of a corporation are individually liable for
wage and compensation payment due under the employ-
ment contract." Leonard, 63 P.3d at 327. The court noted
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that Illinois's Wage Act demonstrated how a legislature
may choose to pierce the corporate veil and make some
officers and agents personally liable in particular cir-
cumstances for payment of unpaid wages. Leonard, 63
P.3d at 327. Due to the absence of such language in
Colorado's [***23] Act and due to the general principles
of corporate law that provide personal immunity to cor-
porate officers and agents, the court refused to [**208]
read into the statute the ability to hold an officer or agent
individually liable. Leonard, 63 P.3d at 327.

The court then looked to the legislature's intent on
the question of joint and several officer liability and con-
cluded that the legislature did not intend to impose per-
sonal liability on officers and agents that is equal to the
corporation's liability. Leonard, 63 P.3d at 328. This
conclusion was based upon the language actually utilized
in the statute and the principles set forth in Colorado's
long-standing corporate law, which, the court found, the
legislature did not intend to supersede. Leonard, 63 P.3d
at 328.

The court found that Colorado's Act, unlike those of
Illinois and Kansas, did not contain words making offi-
cers and agents personally liable for wage payment.
Leonard, 63 P.3d at 330. Citing many cases that reiterate
the inherent purpose of incorporation with respect to
insulating an officer from personal liability, the court
held the legislature intended the [***24] principles of
corporate law to function in the context of the Act, not to
displace them without specifically saying so. Leonard,
63 P.3d at 332. The court stated:

[*680] "Personal liability of officers
for wages in the event of business insol-
vency would be a sharp departure from
corporate law principles, and we would
expect the General Assembly to state such
intent specifically or by necessary impli-
cation. No such language or evident intent
appears in Colorado's Wage Claim Act."
Leonard, 63 P.3d at 332.

We borrow from the Colorado Supreme Court's
analysis and hold that [HN15]if the legislature intended
for corporate officers or agents to be personally liable in
all situations where that officer or agent exercises opera-
tional control over the corporation and its employees, it
would have so stated and it would not have limited that
personal liability to situations where a plaintiff must
prove the officer or agent knowingly or wilfully aided
the corporation in a violation of the Wage Act, the situa-
tion that is specifically set forth in sections 13 and 14(a).
See 820 ILCS 115/13, 14(a) (West 2000).

We hold individual officers [***25] or agents of a
corporation are not "employers" within the meaning of
section 5 of the Wage Act without first implicating the
officers' personal liability under section 13 or 14(a). Be-
cause there was no evidence that Kowa knowingly or
wilfully aided or allowed Kowa Printing to violate provi-
sions of the Wage Act by not paying the vacation or sev-
erance pay due, we find he is not personally liable for the
compensation due plaintiffs upon Banklllinois's takeover
of the business. We reverse the trial court's judgment
finding Kowa individually liable to plaintiffs.

2. Huston-Patterson's Liability

Defendants argue that Huston-Patterson is a com-
pletely separate entity from Kowa Printing and is not
deemed plaintiffs' "employer" within the meaning of the
Wage Act. Plaintiffs claim that because Huston-Patterson
and Kowa Printing did business under the same service-
mark, The Kowa Group, and because Huston-Patterson
performed all of the administrative duties, including pay-
roll for Kowa Printing, it meets the definition of "em-
ployer" and is liable to plaintiffs for unpaid compensa-
tion.

Although the decision was made in the context of
the FLSA, McLaughlin is instructive on this issue.
[***26] In McLaughlin, the plaintiffs claimed two sepa-
rate corporations were joint employers and thus respon-
sible for the FLSA violations. McLaughlin, 714 F. Supp.
at 923. The two corporations, Lunde Truck Sales (Sales)
[**209] and Lunde Leasing (Leasing), shared employ-
ees in that all employees were technically employed by
Sales, but some were directed to work at Leasing's facil-
ity and performed duties at Leasing's directions. Sales
and Leasing were under the common control of LTS,
Inc., a holding company, which was in turn controlled by
Lunde, the corporate officer and manager of [*681]
day-to-day operations of all corporations. McLaughlin,
714 F. Supp. at 924.

In determining whether Sales and Leasing were joint
employers, the court referred to the Seventh Circuit's
decision in Karr v. Strong Detective Agency, Inc., 787
F.2d 1205 (7th Cir. 1986). The Karr court held that
[HN16]in order to determine whether companies were
joint employers, it must focus on the "economic reality"
of the situation and consider the following factors issued
by the Wage and Hour Administrator (29 C.F.R. §
791.2(a) (1989)) in evaluating the existence [***27] of a
joint employment relationship:

"'(1) Where there is an arrangement be-
tween the employers to share the em-
ployee's services, as, for example, to in-
terchange employees; or
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(2) Where one employer is acting directly
or indirectly in the interest of the other
employer (or employers) in relation to the
employee; or

(3) Where the employers are not com-
pletely disassociated with respect to the
employment of a particular employee and
may be deemed to share control of the
employee, directly or indirectly, by reason
of the fact that one employer controls, is
controlled by, or is under common control
with the other employer." McLaughlin,
714 F. Supp. at 924, quoting Karr, 787
F.2d at 1207.

In McLaughlin, the court held that the economic re-
ality of the case was that Leasing exercised control over
the employees at its site, even though those employees
were technically employed by Sales, and thus were joint
employers, both liable to plaintiffs. McLaughlin, 714 F.

Supp. at 924-25.

Following the reasoning in McLaughlin, we consider
the "economic reality" of the relationship between
Huston-Patterson and Kowa Printing. [***28] Huston-
Patterson and Kowa Printing were separate corporate
entities doing business out of separate facilities in differ-
ent cities. However, Kowa Printing hired Huston-
Patterson to exclusively perform its administrative du-
ties, including payroll and bookkeeping. Each corpora-
tion had separate employees, even though, due to the
management agreement, some Huston-Patterson employ-
ees worked out of the Kowa Printing facility. No evi-
dence was presented that the Huston-Patterson employ-
ees who worked out of the Kowa Printing facility had
any control over Kowa Printing employees. The Huston-
Patterson employees were merely performing a service
for Kowa Printing and had no authority over Kowa Print-
ing's day-to-day operations or its employees.

Based on the facts before us, we find that
[HN17]merely hiring a firm to perform a service for an
employer for remuneration does not make [*682] that
hired firm an "employer” to the employees of the hiring
company. We find Huston-Patterson, despite being regis-
tered under the same servicemark as Kowa Printing and
despite being owned and operated by the same individ-
ual, is a completely separate corporation with its own
employees, duties, and records. It is not an "employer"
[***29] within the meaning of the Wage Act with re-
spect to plaintiffs and, therefore, is not liable for plain-
tiffs' unpaid compensation. We reverse the trial court's
judgment finding Huston-Patterson liable for the unpaid
compensation of Kowa Printing's employees.

[**210] D. Award of Prejudgment Interest

Defendants claim the trial court erred in awarding
5% interest from April 21, 2003, the date of the trial
court's written decision, through September 29, 2003, the
date of entry of the judgment. Defendants claim the court
was without authority to award the interest under section
2 of the Illinois Interest Act (815 ILCS 205/2 (West
2000)) because defendants' failure to pay plaintiffs im-
mediately upon the trial court's decision did not consti-
tute an "unreasonable and vexatious delay in payment."

Plaintiffs argue that the trial court was correct in
awarding interest because as of the date of the court's
decision and despite the fact the final judgment was not
entered until September 29, 2003, the issues of liability
and the amounts due had been determined, and defen-
dants' failure to pay thereafter was "unreasonable and
vexatious."

We find authority for the trial court's [***30] award
in section 2-1303 of the Code of Civil Procedure (Code)
(735 ILCS 5/2-1303 (West 2000)), which states in rele-
vant part:

[HN18]"Judgments recovered in any
court shall draw interest at the rate of 9%
per annum from the date of the judgment
until satisfied ***. When judgment is en-
tered upon any award, report[,] or verdict,
interest shall be computed at the above
rate, from the time when made or ren-
dered to the time of entering judgment
upon the same, and included in the judg-
ment."

Our supreme court has also held, in construing
section 2-1303, that

[HN19]"under the judgment interest
statute, the date an award, report, or ver-
dict is rendered is the date on which inter-
est begins to accrue. If there is a delay be-
tween the rendering of the award, report,
or verdict and entry of judgment thereon,
interest shall be assessed from the date the
award is made and included in the judg-
ment when it is entered. From the date of
that judgment forward, 'post[]judgment'
interest applies until the judgment debtor
tenders full payment along with any ac-
crued interest." (Emphasis omitted.)
lllinois [*683]__State Toll Highway Au-
thority v. Heritage Standard Bank & Trust
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Co., 157 11l. 2d 282, 301, 626 N.E.2d 213,
223, 193 I1l. Dec. 180 (1993). [***31]

Neither party argued the applicability of section 2-
1303, which addresses and resolves the contention of
error. The trial court's decision, reflected in an 11-page
written opinion dated April 21, 2003, was an "award,
report, or verdict" within the meaning of the Code; thus,
the trial court was correct in awarding interest from April
21, 2003. Plaintiffs did not cross-appeal. We affirm the
trial court's judgment.

E. Award of Attorney Fees

Finally, defendants argue the trial court erred in
awarding two plaintiffs, David L. Kelley and Bruce M.
Overstreet, attorney fees pursuant to the Attorney Fees
Act (705 ILCS 225/0.01 through 1 (West 2000)). The
trial court awarded these two plaintiffs $ 28,289.53 in
attorney fees because the amounts awarded to them ex-
ceeded their pre-suit demand.

Section 1 of the Attorney Fees Act sets forth as fol-
lows:

[HN20]"Whenever an *** employee
brings an action for wages earned and due
and owing according to the terms of the
employment, and establishes by the deci-
sion of the court or jury that the amount
for which he or she has brought the action
is justly due and owing, and that a de-
mand was made in writing at least [three]
[***32] days before the action was
brought, for a sum not exceeding the
amount so found due and owing, then
[**211]  the court shall allow to the
plaintiff a reasonable attorney fee of not
less than $ 10[.00], in addition to the
amount found due and owing for wages,
to be taxed as costs of the action." 705
ILCS 225/1 (West 2000).

The well-accepted rule in Illinois is that the Attorney
Fees Act at issue [HN21]must be considered in deroga-
tion of the common law and is therefore to be strictly
construed. Swanson v. Village of Lake in Hills, 233 1ll.
App. 3d 58, 67. 598 N.E.2d 430, 436, 174 Ill. Dec. 233
(1992). The "'statute must be complied with in every
particular to entitle the plaintiff to recover attorney
fees." Swanson, 233 Ill. App. 3d at 67, 598 N.E.2d at
436, quoting Caruso v. Board of Trustees of the Public
School Teachers' Pension & Retirement Fund, 129 111
App. 3d 1083, 1087, 473 N.E.2d 417, 420, 85 Ill. Dec.

49 (1984).

On August 10, 1999, plaintiffs collaboratively sent a
demand letter to Kowa and to Huston-Patterson. At-
tached to the letters were listings of the name, address,
and amount claimed due for each [***33] plaintiff.
Plaintiffs' complaint was filed January 26, 2000. Of the
35 plaintiffs' demands, only 2, David L. Kelley and
Bruce M. Overstreet, were awarded more than they de-
manded.

Defendants argue that plaintiffs' demand letters were
not sent to plaintiffs' employer. Because Kowa Printing
was no longer in business [*684] at the time the de-
mand letters were sent, we find it was proper to demand
payment from the sole shareholder, officer, and director
of the former employer. Kowa Printing cannot claim it
did not receive notice because the letters were sent to
Kowa. Kowa was the owner and operator of the em-
ployer and the only one to whom demand would have
been logical.

Strictly construing the statute requires affirming the
trial court's award of attorney fees. Plaintiffs Kelley and
Overstreet made a written demand directly to the em-
ployer at least three days prior to filing suit for a sum not
exceeding the amount found due and owing. We find no
error in the court's award.

III. CONCLUSION

For the foregoing reasons, we affirm in part and re-
verse in part.

Affirmed in part and reversed in part.
COOK and McCULLOUGH, JJ., concur.
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DISPOSITION: [***1] JUDGMENT OF THE
COURT OF SPECIAL APPEALS AFFIRMED IN
PART AND VACATED IN PART. CASE
REMANDED TO THE COURT OF SPECIAL
APPEALS WITH INSTRUCTION TO VACATE THAT
PART OF THE JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY DISMISSING
RESPONDENT'S CLAIM UNDER THE MARYLAND
WAGE PAYMENT AND COLLECTION ACT AND
TO REMAND THE CASE TO THE CIRCUIT COURT
FOR A NEW TRIAL OF THAT CLAIM IN
ACCORDANCE WITH THIS OPINION. COSTS IN
THIS COURT AND THE COURT OF SPECIAL
APPEALS TO BE PAID BY THE PETITIONER.

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner corporation
challenged the decision of the Court of Special Appeals
(Maryland), which ordered a new trial on the issue of
whether the corporation violated the Maryland Wage
Payment and Collection Law (Wage Act), Md. Code
Ann., Lab. & Empl. § 3-501 et seq., with regard to re-
spondent, a former employee and shareholder. The re-
viewing court granted the petition for a writ of certiorari.

OVERVIEW: The jury returned a verdict in favor of the
employee/shareholder on his breach of contract and un-
just enrichment claim. The jury returned a verdict for the
corporation on its claim of breach of fiduciary duty. The
reviewing court held that the employee/shareholder's
claim should have been reinstated under the Wage Act.
The reviewing court adopted particular factors with re-
spect to determining whether the employee/shareholder
was an employee within the meaning of the Wage Act,
and that issue was for the jury to decide. It would have
been possible for a reasonable trier of fact to conclude
that the corporation did not withhold payment of wages
owed to the employee/shareholder at the time he termi-

nated his employment as a result of a bona fide dispute
under Md. Code Ann., Lab. & Empl. § 3-507.1.

OUTCOME: The judgment of the appellate court was
affirmed in part and vacated in part. The case was re-
manded with instruction to vacate that part of the circuit
court judgment dismissing the employee/shareholder's
claim under the Wage Act and to remand the case to the
circuit court.

CORE TERMS: Wage Act BHC, salary, charter, bona
fide, owed, servant, regular, boat, remittitur, informal,
weekly, termination of employment, independent con-
tractors, termination, terminated, pay period, occupation,
COLLECTION ACT, treble damages, trier of fact, con-
sulting, ownership, payroll, unpaid, finder, Collection
Law, good faith, classified, trip, Wage Act

LexisNexis(R) Headnotes

Banking Law > Bank Holding Companies > General
Overview

Civil Procedure > Judgments > Relief From Judgment
> Additurs & Remittiturs > Remittiturs

Civil Procedure > Appeals > Appellate Jurisdiction >
Final Judgment Rule

[HN1]Although a plaintiff who accepts a remittitur
would ordinarily be barred from seeking appellate re-
view, Md. Code Ann., Cts. & Jud. Proc. § 12-301 states
that a plaintiff who has accepted a remittitur may cross-
appeal from the final judgment.

Banking Law > Bank Holding Companies > General
Overview

Civil Procedure > Trials > Judgment as Matter of Law
> General Overview

[HN2]See Md. R. 2-519(a).
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Civil Procedure > Trials > Judgment as Matter of Law
> General Overview

[HN3]The issue traditionally presented by a motion for
judgment is a purely legal one--whether, as a matter of
law, the evidence produced during the non-moving
party's case, viewed in a light most favorable to the non-
moving party, is legally sufficient to permit a trier of fact
to find that the elements required to be proved by the
non-moving party in order to recover have been estab-
lished by whatever standard of proof is applicable. To
frame the legal issue, the court must accept the evidence,
and all inferences fairly deducible from that evidence, in
a light most favorable to the non-moving party; it is not
permitted to make credibility determinations, to weigh
evidence that is in dispute, or to resolve conflicts in the
evidence.

Civil Procedure > Trials > Judgment as Matter of Law
> General Overview

[HN4]In cases tried by a jury, a trial court entertaining a
motion for judgment must view the evidence and infer-
ences to be made from the evidence in the light most
-favorable to the non-moving party.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview
[HN5]See Md. Code Ann., Lab. & Empl. § 3-501.

Governments > Legislation > Interpretation
[HN6]Because the words of a statute cannot be given full
and complete meaning if viewed in isolation, the court
considers a statute as a whole rather than analyzing the
components as separate and distinct from one another, so
as to not render any portion of the statutory scheme
meaningless, surplusage, superfluous or nugatory.

Governments > Legislation > Interpretation
[HN7]When the court pursues the context of statutory
language, it is not limited to the words of the statute as
they are printed. It may and often must consider other
external manifestations or persuasive evidence, including
a bill's title and function paragraphs, amendments that
occurred as it passed through the legislature, its relation-
ship to earlier and subsequent legislation, and other ma-
terial that fairly bears on the fundamental issue of legis-
lative purpose or goal, which becomes the context within
which the court reads the particular language before it in
a given case.

Governments > Legislation > Interpretation
[HN8]When the words of the statute are plain and unam-
biguous, according to their commonly understood mean-
ing, the court need not look to external sources and our
inquiry ends. The court may always consider, however,
relevant case law, legislative history, and other material
concerning the drafting of the statute in order to under-
stand the context in which it was enacted.

Governments > Legislation > Interpretation

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HNO9]In construing the statute, it is important to under-
stand the particular problem or problems the legislature
was addressing, and the objectives it sought to attain
with the creation of the Maryland Wage Payment and
Collection Law, Md. Code Ann., Lab. & Empl. § 3-501

et seq.

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN10]The enactment of the Maryland Wage Payment
and Collection Law, Md. Code Ann., Lab. & Empl. § 3-
501 et seq., gave the State the ability to litigate wage
disputes on behalf of private citizens who were suffering
the abuse of non-payment of wages from their employ-
ers.

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN11]See Md. Ann. Code art. 100, § 94 (1957, 1966
Cum. Supp.).

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN12]See 1991 Md. Laws ch. 8, § 2, codified at Md.

Code Ann., Lab. & Empl. § 3-502.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Overtime & Work Period
Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN13]See 1991 Md. Laws ch. 8, § 2, codified at Md.

Code Ann., Lab. & Empl. § 3-505.
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Labor & Employment Law > Wage & Hour Laws >
Remedies > Private Suits
[HN14]See Md. Code Ann., Lab. & Empl. § 3-507.1.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN15] Md. Code Ann., Lab. & Empl. § 3-502 relates
solely to the frequency of payment to administrative,
executive, and professional employees; it does not obvi-
ate the Maryland Wage Payment and Collection Law's,
Md. Code Ann., Lab. & Empl. § 3-501 et seq., protection
for such employees. The court may consider the Mary-
land Legislature's explicit exception of administrative,
executive, or professional employees in § 3-502 as evi-
dence that the absence of a similar exception in Mary-
land Wage Payment and Collection Law, Md. Code
Ann., Lab. & Empl. §§ 3-505, -507.1 reflects the legisla-
ture's intent that those provisions would cover all em-
ployees.

Governments > Legislation > Interpretation

[HN16]The court has long applied the principle of statu-
tory construction, expressio unius est exclusio alterius--
the expression of one thing is the exclusion of another.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employees

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Employees

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Governmental Employees
[HN17]Even where a state has not provided a definition
of "employee" in a wage statute, the application of the
statute may be limited through an exclusionary provi-
sion.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Employees

Torts > Vicarious Liability > Independent Contractors
Workers' Compensation & SSDI > Coverage > Em-
ployment Relationships > Contractors

[HN18]Where a statute applies to "employees" but fails
to provide a definition for the term "employee," this term
may be interpreted in harmony with the common-law
distinctions observed between the terms employees or
agents, and those classified as independent contractors.
In the context of the doctrine of respondeat superior, the
test in determining whether a person is a servant or an

independent contractor is whether the employer has the
right of control over the employee in respect to the work
to be performed. Also, in the context of the former Mary-
land Workmen's Compensation Act, Md. Code Ann. art.
101 (1985), (repealed in its entirety by 1996 Md. Laws
ch. 10, § 15), the words "employer" and "employee" in
the statute were equivalent to and synonymous with the
words master and servant.

Governments > Courts > Common Law

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Employees

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Employers

[HN19]The test for determining the existence of an em-
ployer and employee relationship under the former
Maryland Workmen's Compensation Act, Md. Code
Ann. art. 101 (1985), (repealed in its entirety by 1996
Md. Laws ch. 10, § 15), is the same as the common law
rules for ascertaining the relation of master and servant.
That test inquires whether the employer has the right to
control and direct the servant in the performance of his
work and in the manner in which the work is to be done.
In administering this test, we have established five crite-
ria to consult for guidance. These include: (1) the power
to select and hire the employee, (2) the payment of
wages, (3) the power to discharge, (4) the power to con-
trol the employee's conduct, and (5) whether the work is
part of the regular business of the employer.

Labor & Employment Law > Employment Relation-
ships > Independent Contractors

Torts > Vicarious Liability > Employers

[HN20]The doctrine of respondeat superior was founded
on the principle that every man, in the management of
his own affairs, whether by himself or by his agents or
servants, shall so conduct them as not to injure another;
and if he does not, and another thereby sustains damage,
he shall answer it. The courts, however, have confined
the doctrine within limits as narrow as are consistent
with the true interests of society. Later, it was held that
the doctrine does not apply to independent contractors.
The doctrine is not applicable where the employee is a
contractor, pursuing an independent employment, and by
the terms of the contract, is free to exercise his own
judgment and discretion as to the means and assistants
that he may think proper to employ about the work, ex-
clusive of the control and direction, in this respect, of the
party for whom the work is being done.
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Business & Corporate Law > Agency Relationships >
Duties & Liabilities > Negligent Acts of Agents > Li-
ability of Principals

Torts > Vicarious Liability > Employers

[HN21]The theory upon which liability under the doc-
trine of respondeat superior is predicated is that the mas-
ter is constructively present, so that the negligence of the
servant is the negligence of the master. An essential ele-
ment of the relation of master and servant is that the mas-
ter shall have control of the employment and all of its
details.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment > Duration of Employ-
ment

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN22]In determining whether one who performs ser-
vices for another is an employee or an independent con-
tractor, the most important factor is the right to control
the manner and means of accomplishing the result de-
sired. If the employer has the authority to exercise com-
plete control, whether or not that right is exercised with
respect to all details, an employer-employee relationship
exists. Strong evidence in support of an employment
relationship is the right to discharge at will, without
cause.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN23]In determining whether one who performs ser-
vices for another is an employee or an independent con-
tractor, factors to be taken into consideration are (a)
whether or not the one performing services is engaged in
a distinct occupation or business; (b) the kind of occupa-
tion, with reference to whether, in the locality, the work
is usually done under the direction of the principal or by
a specialist without supervision; (c) the skill required in
the particular occupation; (d) whether the principal or the
workman supplies the instrumentalities, tools, and the
place of work for the person doing the work; (e) the
length of time for which the services are to be per-
formed; (f) the method of payment, whether by the time
or by the job; (g) whether or not the work is a part of the
regular business of the principal; and (h) whether or not
the parties believe they are creating the relationship of
employer-employee.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN24]In applying the factors relevant to determining
whether one who performs services for another is an
employee or an independent contractor, the most crucial
consideration is the right to exercise complete control
over the work, including its details. Maryland courts
have applied with equal force, an emphasis on the ele-
ment concerning the master or employer's right to control
the work of the servant or employee in cases relating to
other statutes and common-law causes of action.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN25]A servant is a person employed to perform ser-
vices in the affairs of another and who with respect to the
physical conduct in the performance of the services is
subject to the other's control or right to control.

Labor & Employment Law > Employment Relation-
ships > Independent Contractors

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN26]In determining whether one acting for another is
a servant or an independent contractor, the following
matters of fact, among others, are considered: (a) the
extent of control which, by the agreement, the master
may exercise over the details of the work; (b) whether or
not the one employed is engaged in a distinct occupation
or business; (c) the kind of occupation, with reference to
whether, in the locality, the work is usually done under
the direction of the employer or by a specialist without
supervision; (d) the skill required in the particular occu-
pation; (e¢) whether the employer or the workman sup-
plies the instrumentalities, tools, and the place of work
for the person doing the work; (f) the length of time for
which the person is employed; (g) the method of pay-
ment, whether by the time or by the job; (h) whether or
not the work is a part of the regular business of the em-
ployer; (i) whether or not the parties believe they are
creating the relation of master and servant; and (j)
whether the principal is or is not in business.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Independent Contractors
[HN27]The factors considered in opinions regarding the
doctrine of respondeat superior and construction of the
term "employee" under the common law principles, as
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well as the case law interpreting the term "employee"
under the wage act statutes of other jurisdictions provide
an appropriate framework for determining whether an
individual is an employee covered by the Maryland
Wage Payment and Collection Law, Md. Code Ann.,

Lab. & Empl. § 3-501 et seq.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Employees

Torts > Vicarious Liability > Employers

Torts > Vicarious Liability > Employers > Activities &
Conditions > Intentional Torts

[HN28]The factors applicable to determining whether an
individual is an employee covered by the Maryland
Wage Payment and Collection Law, Md. Code Ann.,
Lab. & Empl. § 3-501 et seq., include whether the em-
ployer actually exercised or had the right to exercise con-
trol over the performance of the individual's work;
whether the individual's service is either outside all the
usual course of business of the enterprise for which such
service is performed; whether the individual is customar-
ily engaged in an independently established trade, occu-
pation, profession, or business; whether it is the em-
ployer or the employee who supplies the instrumentali-
ties, tools, and location for the work to be performed,
whether the individual receives wages directly from the
employer or from a third party for work performed on
the employer's behalf; and whether the individual held an
ownership interest in the business such that the individ-
ual had the ability and discretion to affect the general
policies and procedures of the business.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN29]The Maryland Wage Payment and Collection
Law (Wage Act), Md. Code Ann., Lab. & Empl. § 3-501
et seq., contains no provision which would exclude
someone who is otherwise an employee from statutory
protection based on the employer's failure to set regular
pay periods. Md. Code Ann., Lab. & Empl. § 3-502. To
follow an argument that the absence of a regular pattern
of payment should preclude an individual from being
classified as an employee would undermine the protec-
tive purposes of the Wage Act by leaving those employ-
ees who suffer the most egregious abuse of non-payment
of wages by their employers from ever recovering the
money owed to them for services rendered.

Governments > Legislation > Interpretation

[HN30]The court avoids construing a statute so as to lead
to results that are unreasonable, illogical, or inconsistent
with common sense.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

[HN31]If a trier of fact concludes that a party is an em-
ployee entitled to protection under the Maryland Wage
Payment and Collection Law, Md. Code Ann., Lab. &
Empl. § 3-501 et seq., the employer cannot escape liabil-
ity for the wages owed based on the employee's conduct
in refraining from taking his salary during the employer's
protracted periods of financial instability.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Remedies > Costs & Attorney Fees

[HN32]The existence of a bona fide dispute under Md.
Code Ann., Lab. & Empl. § 3-507.1 is a question of fact
left for resolution by the jury, not the trial judge.

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN33]In the context of finding whether there is a bona
fide dispute under Md. Code Ann., Lab. & Empl. § 3-
507.1, all of the definitions articulated by the courts fo-
cus really on whether the party making or resisting the
claim has a good faith basis for doing so, whether there
is a legitimate dispute over the validity of the claim or
the amount that is owing. The issue is not whether a
party acted fraudulently; fraud is certainly inconsistent
with the notion of "bona fide" or "good faith," but it is
not required to establish an absence of good faith. The
question, simply, is whether there was sufficient evi-
dence adduced to permit a trier of fact to determine that
the employer did not act in good faith when it refused to
pay the employee.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview
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Labor & Employment Law > Wage & Hour Laws >
Remedies > Costs & Attorney Fees

[HN34]The existence of a bona fide dispute under Md.
Code Ann., Lab. & Empl. § 3-507.1 affects whether
treble damages, attorneys' fees, and costs may be
awarded at the discretion of the jury. A jury may find
that a bona fide dispute existed between an employer and
an employee over the amount of wages owed to the em-
ployee at the time of termination of employment while
also finding that the employer owes the employee money
for services rendered. A finding by the jury that a bona
fide dispute existed at the time of termination of em-
ployment ends any inquiry as to whether the employee
would be entitled to receive additional damages accord-
ing to the provisions of § 3-507.1.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

Labor & Employment Law > Wage & Hour Laws >
Wage Payments

[HN35]The failure to pay an employee wages conceded
to be owed to him for work performed prior to the termi-
nation of his employment is a violation of Md. Code
Ann., Lab. & Empl. § 3-505 of the Maryland Wage
Payment and Collection Law, Md. Code Ann., Lab. &
Empl. § 3-501 et seq., regardless of which party termi-
nates the employment arrangement, and regardless of
whether the termination was in violation of an employ-
ment contract. The jury however, may consider the em-
ployer's ability to pay the disputed amount at the time of
discharge in determining whether the employer acted
with good faith concerning the existence of a bona fide
dispute under Md. Code Ann., Lab. & Empl. § 3-507.1.

Banking Law > Bank Holding Companies > General
Overview

Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > General Overview

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN36]The "bona fide dispute" provision of Md. Code
Ann., Lab. & Empl. § 3-507.1 contains no language
which would permit an employer to withhold the
amounts it conceded it owed to an employee. Thus,
where an employer alleges the existence of a bona fide
dispute as to the total amount of wages owed to an em-
ployee, yet concedes that a certain amount of wages are
due, the employer acts at his or her peril in failing to pay
the conceded amount. Even where the finder of fact
agrees with the employer concerning the total sum owed,
the penalty provision of § 3-507.1, which allows for an

employee to be awarded up to three times the amount of
wages owed, will apply to those amounts which were not
in dispute but for which the employer failed to make
timely payment upon termination as specified in Md.
Code Ann., Lab. & Empl. § 3-505.

Banking Law > Bank Holding Companies > General
Overview

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Labor & Employment Law > Wage & Hour Laws >
Remedies > General Overview

[HN37]Matters of witness credibility and a weighing of
the facts to determine the existence of a bona fide dispute
under Md. Code Ann., Lab. & Empl. § 3-507.1 are prop-
erly left for resolution by the jury on remand.

JUDGES: Bell, C.J. Eldridge Raker Wilner Cathell
Harrell Battaglia, JJ. Opinion by Battaglia, J.

OPINION BY: BATTAGLIA

OPINION

[**305] [*369] Petitioner Baltimore Harbor Char-
ters, Ltd. challenges the decision of the Court of Special
Appeals, Baltimore Harbor Charters v. Ayd, 134 Md.
App. 188, 759 A.2d 1091 (2000), which ordered a new
trial on the issue of whether BHC violated the Maryland
Wage Payment and Collection Law, Maryland Code, §
3-501, et seq. of the Labor and Employment Article
(1991, 1999 Repl. Vol.), with regard to a former em-
ployee and former [*370] shareholder of BHC, respon-
dent Frank Joseph Ayd, III (hereinafter "Ayd").

L Facts

In 1983, Ayd, who had a long-standing interest in
boating and mechanics, [***2] purchased Summer
Flight, a fifty-three foot Pacemaker boat. After a five
year period of repair and restoration, Summer Flight fi-
nally received certification by the United States Coast
Guard, permitting it to be used in a charter boat business
in the Baltimore and Annapolis area. In 1989, Ayd and a
friend, Suzanne Edwards, formed Baltimore Harbor
Charters, Ltd. ("BHC"), to which Ayd's new wife, Carol,
acceded as a shareholder and board member in 1991. In
the same year, pursuant to an informal action of the
Board of Directors of BHC, Ayd was "employed to per-
form management and consulting services on a part-time
basis for the Corporation in consideration of the sum of $
200.00 per month, payable monthly until terminated by
him or the Corporation on ninety (90) days notice."

By 1993, the Ayds began divorce proceedings, pre-
cipitating an effort to sell their respective interests in
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BHC. Additionally, Edwards had resolved to leave BHC.
During the same period, Robert Berman, a high school
friend of both Ayd and his brother, was attempting to
explore new investment opportunities. He purchased all
of the outstanding shares of common stock of BHC from
Ayd, Carol Ayd, and Suzanne Edwards [***3] for ap-
proximately $ 3,500. The purchase of the common stock
of BHC, however, did not include use of Ayd's boat,
Summer Flight, in the charter boat business.

In the Spring of 1994, Berman purchased a seventy-
five foot yacht, The Wrecking Crew, for $ 365,000 from
a boat dealer in Fort Lauderdale, Florida, to be used in
BHC. Ayd organized and performed substantial im-
provements to The Wrecking Crew, later renamed The
Royal Blue, in order to bring the vessel within the appro-
priate standards for Coast Guard certification and prepare
it for use in the charter business.

[*371] After the purchase of the stock of BHC,
Berman became Vice President of BHC, named Ayd as
President and Treasurer of the company, and made Rita
O'Brennan, Ayd's sister, the Corporate Secretary.
Throughout the transition of ownership of BHC, Ayd
continued to perform the same managerial and consulting
functions he had performed for BHC since the time of
the company's formation in 1989. From the winter of
1994 until August of 1996, Ayd was the sole signatory
on BHC's checking account. Berman, however, believed
that during this time period he was also an authorized
user of the account.

Both BHC and Ayd agreed [***4] that from the
time Berman purchased BHC in February [**306] 1994
to the day Ayd resigned from the corporation, Ayd was
entitled to compensation in the amount of a $ 200 cap-
tain's fee per charter and a $ 200 per month administra-
tive fee. ' Ayd, however, asserted that pursuant to an
"Informal Action of the Board of Directors of Baltimore
Harbor Charters, Ltd.," which was memorialized on Feb-
ruary 25, 1994, he was to be paid the sum of $§ 576.92
per week for management, consulting and other services,
as well as for performing his functions as President and
Treasurer of BHC. > The original executed document,
which was to be [*372] placed in the minute book of
the corporation following its execution, was not located
at the time of trial in this matter. Berman maintained that
the informal action of the board on February 25, 1994
never took place. A copy of the executed document was
produced by Rita O'Brennan pursuant to a BHC sub-
poena in November of 1997. 3

1 In July 1992, Ayd, his wife, and Edwards
signed a document entitled "Informal Action of
the Board of Directors of Baltimore Harbor Char-
ters, Ltd.,” which provided in relevant part as fol-
lows:

[***5]

"Further Resolved: that Frank J. Ayd, III is
hereby employed to perform management and
consulting service on a part-time basis for the
Corporation in consideration of the sum of $
200.00 per month, payable monthly until termi-
nated by him or the Corporation on ninety (90)
days notice."

This agreement referring to the $ 200.00 per
month administrative fee to be paid to Ayd for his
"management and consulting services" remained
in effect at the time Berman purchased BHC. The
parties also had an oral agreement, which is not
in dispute, concerning Ayd's entitlement to a fee
of $ 200.00 per charter trip that he captained.

2 The informal action of February 25, 1994,
signed by Berman, Ayd, and O'Brennan declared:

"The undersigned, constituting
the members of the Board of Di-
rectors of Baltimore Harbor Char-
ters, Ltd., (BHC), a Maryland
Corporation, in accordance with
Section 2-408(c) of the Corpora-
tions and Associations Article of
the Annotated Code of Maryland,
do hereby take the actions below
set forth, and to evidence their
waiver of any right to dissent from
such actions, do hereby consent as
follows:

RESOLVED: that Frank J.
Ayd, III is hereby employed by
BHC to perform management,
consulting, and such other services
as the Board of Directors may di-
rect, and to serve as President of
BHC, in consideration of the sum
of $§ 576.92 per week, payable
weekly until terminated by him or
the Corporation on ninety (90)
days notice.

The above resolution constitutes the Informal

Action of the Board of Directors of Baltimore
Harbor Charters, Ltd., as of the 25th day of Feb-
ruary, 1994."
3 In addition to the various agreements concern-
ing Ayd's salary, the parties also had an oral
agreement by which Berman sublet a boat slip at
Tindeco Wharf from Ayd for $ 430.00 per month
for The Royal Blue.
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[***6] Under the terms of the informal board ac-
tion of February 25, 1994, Ayd did, in fact, receive six
payments of the $ 576.92 salary for his services in the
winter of 1994, BHC, however, did not have an adequate
cash flow thereafter, which resulted in Ayd being paid
only sporadically for his administrative services and cap-
tain's fees and not receiving any further payments of the
$ 576.92 weekly salary.

In March of 1994, Ayd's boat, Summer Flight, which
also served as his residence, had to go into drydock for
repairs. Berman gave Ayd permission to stay onboard
The Royal Blue, because Ayd was without funds and
needed a place to live. Pursuant to this oral arrangement,
Ayd designed and built small living quarters onboard
The Royal Blue. Berman never objected to the modifica-
tions made by Ayd to The Royal Blue, nor did he ask
Ayd for payment for living on the boat. At trial, how-
ever, Berman asserted that Ayd's residence on The Royal
Blue served as a form of compensation for his services.

[**307] BHC continued to experience financial dif-
ficulties throughout 1995 and 1996. In August of 1996,
Ayd received a letter from Berman explaining that Ber-
man would be taking over [*373] the financial [***7]
operation of BHC. Berman stated that he began asking
Ayd for the company's books in the Spring of 1996, but
perceived that Ayd was stalling him by not turning them
over. Ayd asserted that prior to receiving the August
1996 letter, he received no indication that Berman was
displeased with his work for the company. In late August
of 1996, Berman closed the existing bank accounts for
BHC and opened a new account without Ayd as a signa-

tory.

After futile attempts to resolve their differences,
Ayd sent a letter to Berman on August 26, 1996, indicat-
ing that if the two could not arrive at a mutual agreement
by September 9, 1996 at 9:00 pm regarding the future of
Ayd's position in the company, then Ayd would resign
from BHC. The parties had one meeting to discuss Ayd's
continued employment with BHC, with the issue of
Ayd's salary being a point of contention. The parties
failed to reach an agreement, and Ayd terminated his
employment with BHC, as promised, on September 9,
1996. When he left BHC, Ayd took with him his per-
sonal effects, tools and other belongings which he had
brought onto The Royal Blue from his boat, Summer
Flight, as well as materials he had installed onto The
Royal [***8] Blue from Summer Flight so that The
Royal Blue could use the boating slip Ayd rented for
Summer Flight.

On July 9, 1997, Ayd sued BHC in the Circuit Court
for Baltimore City, alleging breach of contract, quantum
meruit, unjust enrichment, and a claim for unpaid wages
in violation of the Maryland Wage Payment and Collec-

tion Act, (the "Wage Act"), Md. Code, Lab. & Emp. § 3-
501 et seq. (1991, 1999 Repl. Vol.). The complaint al-
leged that Ayd had only been paid a total of $ 9,861.55
in salary and administrative fees during the period of
February 1994 to September 9, 1996. He alleged that he
was entitled to payment of the $ 576.92 weekly salary as
specified in the informal action of the board, as well as
unpaid tip fees of $ 40.00 (twenty percent of the crew
fee) per charter trip that he captained. Ayd sought a total
of $ 81,187.28 in unpaid wages under his breach of con-
tract claim, treble damages totaling $ 243,561.84 under
the Wage Act, and $ 300,000 on his claims of unjust
enrichment and quantum [*374] meruit. BHC filed a
counterclaim against Ayd alleging breach of a fiduciary
duty, conversion, and trespass to chattels.

On January 13, 1999, a four-day jury trial began.
[***9] At the close of Ayd's case-in-chief, both Ayd and
BHC presented motions for judgment pursuant to Md.
Rule 2-519 (1999), which were denied, with the excep-
tion of BHC's motion regarding Ayd's claims under the
Wage Act. The trial court reserved decision on the Wage
Act claim. Prior to instructing the jury, the trial judge
ruled on the reserved issue and dismissed Ayd's claim
under the Wage Act, stating as follows:

Alright [sic]. The Court is going to dis-
miss the Count. It's in the Court's view
that the statute was not designed to cover
the situation as outlined in the Plaintiff's
case. The statute contemplates (1) a regu-
lar pay period, (2) where an employee is
generally paid bi-weekly, and (3) in check
or currency. In a light most favorable to
the Plaintiff, the facts in this case show,
that there was no regular pay periods. The
Defendant controlled the, excuse me. The
Plaintiff controlled the Defendant's ac-
counts up to and including the date, in
1996, when the Defendant took over the
books. He had the, he being the Plaintiff,
had the control to write payroll [**308]
checks himself and to pay himself when-
ever the cash was available. His testimony
is that he voluntarily deferred during the
[***10] time that he worked with Balti-
more Harbor Charters, did not take any
commissions or tips which may have been
due him, voluntarily. The only thing of
value that was consistently used during
the period of 1994 to 1996 was a place to
stay. That is the charter boat itself, and it
is the view of this Court that these are not
the facts, the types of situations that were
covered by the wage and hour law. There-
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fore, I'm going to dismiss Plaintiff's Count
IL

The jury returned a verdict in favor of Ayd on his
breach of contract claim and unjust enrichment claim,
awarding him $ 76,099.33 on each count. The jury re-
turned a verdict in favor of BHC on the breach of fiduci-
ary duty claim in the amount of $ 4,000.00.

[*375] In response to the jury award, BHC filed a
motion for a new trial, judgment notwithstanding the
verdict, and remittitur. A hearing was held on the mo-
tions on February 26, 1999. The trial judge ruled that she
would grant a new trial unless Ayd agreed to accept a
remittitur reducing the jury award to $ 66,237.78. On
March 5, 1999, Ayd accepted the remittitur.

Thereafter, BHC filed an appeal and Ayd filed a
cross-appeal with the Court of Special Appeals. * Ayd
argued, inter [*376] alia, [***11] that the trial court
erred as a matter of law in dismissing his claim for treble
damages for BHC's violation of the Wage Act. In a re-
ported decision, Baltimore Harbor Charters, Ltd. v. Ayd,
134 Md. App. 188, 759 A.2d 1091 (2000), the Court of
Special [**309] Appeals held that, "administrative, ex-
ecutive, and professional employees, who under the Act
may be paid irregularly or less frequently than the stan-
dard two-week pay period, are entitled to prompt pay-
ment of wages upon termination in accordance with
section 3-505, and are entitled to the enforcement reme-
dies provided in section 3-507.1." Id. at 208, 759 A.2d at
1101.

4 In the Court of Special Appeals, BHC argued
that the Circuit Court for Baltimore City erred in
denying its motion for a judgment notwithstand-
ing the verdict based on BHC's failure to renew
its motion for judgment at the close of all evi-
dence. 134 Md. App. 188, 196, 759 A.2d 1091,
1095 (2000). BHC also argued that the trial court
erred by failing to credit the full amount of
money shown on Ayd's W-2 forms against the
jury's award on Ayd's breach of contract claim in
ordering the remittitur. /d. at 203, 759 A.2d at
1099. BHC also challenged the trial court's deci-
sion to admit a photocopy of the Informal Board
Action of February 25, 1994 in evidence. Id. at
211, 759 A.2d at 1103. In his cross-appeal, Ayd
challenged the trial court's decision to order a re-
mittitur, and to dismiss his claim under the Wage
Act. Id. at 193, 759 A.2d at 1093.

The Court of Special Appeals held that the
trial court did not err in denying BHC's motion
for a judgment notwithstanding the verdict. Id. at

198, 759 A.2d at 1096. With regard to both par-
ties' issues concerning the remittitur, the Court of
Special Appeals affirmed the trial court. Id. at
199, 759 A.2d at 1096.

The copy of the Informal Board Action of
February 25, 1994 had been admitted in a group
of corporate records without objection by counsel
for BHC. BHC objected to submission of the
copy to the jury, and the trial court overruled the
untimely objection. The Court of Special Appeals
affirmed the trial court's decision. Id. at 216, 759
A.2d at 1106. It remanded the case for a determi-
nation solely on Ayd's claim under the Wage Act.
Id at211,759 A.2d at 1103.

[HN1]Although a plaintiff who accepts a re-
mittitur would ordinarily be barred from seeking
appellate review, see Kneas v. Hecht Company,
257 Md. 121, 123-24, 262 A.2d 518, 520 (1970),
§ 12-301 of the Courts and Judicial Proceedings
Article of the Maryland Code (1974, 1998 Repl.
Vol.) states that "a plaintiff who has accepted a
remittitur may cross- appeal from the final judg-
ment." When BHC appealed the judgment of the
Circuit Court to the Court of Special Appeals, it
opened the door for Ayd's cross-appeal on the
Wage Payment and Collection Act. See Surratt v.
Prince George's County, 320 Md. 439, 461, 578
A.2d 745, 756 (holding that "a plaintiff who has
accepted a remittitur may cross-appeal if the de-
fendant in the case has noted an appeal, at least
when the plaintiff has not accepted payment of
the reduced judgment and filed an order of satis-
faction"). Although Ayd accepted the remittitur,
Ayd never received payment on the judgment and
did not file an order of satisfaction in this case.

[***12] BHC filed a Petition for Writ of Certiorari
pursuant to § 12-203 of the Maryland Code, Courts and
Judicial Proceedings Article (1974, 1998 Repl. Vol.) and
Maryland Rule 8-301 (2001), arguing that the trial court
properly dismissed Ayd's claim under the Wage Act. We
granted the petition and issued a writ of certiorari to con-
sider that issue. * We hold that the trial court erred as a
matter of law in dismissing the Wage Act claim, and
accordingly, we affirm the decision of the Court of Spe-
cial Appeals to reinstate Ayd's claim under the Wage
Act. Therefore, we order that this case be remanded to
the Circuit Court for Baltimore City for a trial on Ayd's
Wage Act claim.

5 BHC presented the following questions in its
Petition for Writ of Certiorari:
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1. Did the Circuit Court properly dismiss the
employee's claim under the Wage Collection
Act?

2. Did the Circuit Court err in permitting into
evidence a crucial document supposedly indicat-
ing a weekly salary for the employee, which
document was challenged as a fabrication and
which initially was excluded from evidence, be-
cause the employer's trial counsel supposedly
failed to object to the inclusion of this same item
in another exhibit containing corporate docu-
ments, which exhibit was admitted?

3. Did the Circuit Court err in failing to
credit, against the revised judgment, the full
amount represented by W-2 statements entered
into evidence and establishing wages paid to the
employee?

This Court, however, limited the order grant-
ing the petition to consideration of Ayd's claims
under the Wage Act.

[***13] [*377] IL Discussion

In the case sub judice, the trial court dismissed
Count II of Ayd's complaint, relating to the Wage Act,
by partially granting BHC's motion for judgment. Pursu-
ant to [HN2]Md. Rule 2-519(a), "A party may move for
judgment on any or all of the issues in any action at the
close of the evidence offered by an opposing party, and
in a jury trial at the close of all the evidence." We have
explained the formalities of the motion for judgment as
follows:

[HN3]The issue traditionally presented
by such a motion is a purely legal one -
whether, as a matter of law, the evidence
produced during [the non-moving party's]
case, viewed in a light most favorable to
[the non-moving party], is legally suffi-
cient to permit a trier of fact to find that
the elements required to be proved by [the
non-moving party] in order to recover
have been established by whatever stan-
dard of proof is applicable. To frame the
legal issue, the court must accept the evi-
dence, and all inferences fairly deducible
from that evidence, in a light most favor-
able to [the non-moving party]; it is not
permitted to make credibility determina-
tions, to weigh evidence that is in dispute,
or to resolve conflicts [***14] in the evi-
dence.

The Driggs Corp. v. Maryland Aviation Admin., 348
Md. 389, 402, 704 A.2d 433, 440 (1998).

[HN4]In cases tried by a jury, a trial court entertain-
ing a motion for judgment must view the evidence and
inferences to be made from the evidence in the light most
favorable to the non- moving party. See Metromedia Co.
v. WCBM Maryland, Inc., 327 Md. 514, 518, 610 A.2d
791, 793 (1992)(quoting Md. Rule 2-519(b)); Alistate
Ins. v. Miller, 315 Md. 182, 186, 553 A.2d 1268, 1270
(1989); Impala Platinum [**310] Ltd. v. Impala Sales,
Inc., 283 Md. 296, 327, 389 A.2d 887, 905 (1978).
Therefore, in reviewing the trial court's decision to grant
BHC's motion for judgment, we must examine the ele-
ments of a cause of action under the Wage Act to deter-
mine whether there were any disputed issues of material
fact or inferences to be made therefrom which would
allow a jury to conclude [*378] that Ayd was an em-
ployee of BHC entitled to the protections of the Wage
Act, and if so, whether Ayd would be entitled to receive
treble damages for a violation of the Act along with court
costs and reasonable attorneys' fees. See Nelson v. Car-
roll, 355 Md. 593, 600, 735 A.2d 1096, 1099 (1999).
[***15]

The central component of both parties' arguments
before this Court, and the argument which was disposi-
tive for the trial court's dismissal of Ayd's Wage Act
claim, is whether Ayd may properly be classified as an
employee of BHC entitled to protection under the Wage
Act. If Ayd is considered an employee for purposes of
the Act, BHC argues that Ayd would not be entitled to
treble damages, attorneys' fees, and costs in a successful
action to recover his unpaid wages since there was a
"bona fide dispute" as to the amount of wages owed to
Ayd at the time he resigned his employment with BHC.
The resolution of both arguments on this issue is a matter
of statutory interpretation.

A. Ayd's Status as an Employee of BHC

We begin the process of interpretation by examin-
ing the plain meaning of the words of the statute to de-
termine if it would be possible for a trier of fact to find
that Ayd was an employee of BHC. See Mid-Atlantic
Power Supply Ass'n v. Public Service Comm'n of Mary-
land, 361 Md. 196, 203-204, 760 A.2d 1087, 1091
(2000). The "definitions" portion of the Wage Act states
as follows:

[HNS](a) In general. - In this subtitle
the following words have the meanings
[***16] indicated.

(b) Employer. - "Employer" includes
any person who employs an individual in
the State or a successor of the person.
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(c) Wage. - (1) "Wage" means all
compensation that is due to an employee
for employment.

(2) "Wage" includes:
(i) a bonus;

(ii) a commission;

(iii) a fringe benefit; or

[*379] (iv) any other remuneration
promised for service.

Maryland Code, § 3-501 of the Labor and Employment
Article (1991, 1999 Repl. Vol.). The statute does not,

however, contain a definition of the term "employee" as
used therein.

[HN6]Because the words of a statute cannot be
given full and complete meaning if viewed in isolation,
we consider the statute as a whole rather than analyzing
the components as separate and distinct from one an-
other, so as to not render any portion of the statutory
scheme "meaningless, surplusage, superfluous or nuga-
tory." Government Employees Insurance Co. v. Insur-
ance Comm'r, 332 Md. 124, 132, 630 A.2d 713, 717
(1993). As we have stated before,

[HN7]"when we pursue the context of
statutory language, we are not limited to
the words of the statute as they are
printed....We may and often must consider
[***17] other external manifestations or
persuasive evidence, including a bill's title
and function paragraphs, amendments that
occurred as it passed through the legisla-
ture, its relationship to earlier and subse-
quent legislation, and other material that
fairly bears on the fundamental issue of
legislative purpose or goal, [**311]
which becomes the context within which
we read the particular language before us
in a given case."

Tipton v. Partner's Management Co., 364 Md. 419, 435,
773 A.2d 488, 497-98 (2001)(quoting Kaczorowski v.
Mayor & City Council of Baltimore, 309 Md. 505, 514-
15, 525 A.2d 628, 632-33 (1987)(internal quotations
omitted). [HN8]When the words of the statute are plain
and unambiguous, "according to their commonly under-
stood meaning,"” we need not look to external sources
and our inquiry ends. Chesapeake Amusements, Inc. v.

Riddle, 363 Md. 16, 28, 766 A.2d 1036, 1042
(2001)(quoting Chesapeake & Potomac Tel. Co. of
Maryland v. Dir. of Fin. for Mayor and City Council of
Baltimore, 343 Md. 567, 578, 683 A.2d 512, 517
(1996)). We may always consider, however, relevant
case law, legislative history, and other material [***18]
concerning the drafting of the statute in order to under-
stand the context in which it was enacted. See Mayor &
City Council of Baltimore v. Chase, 360 Md. 121, 131,
756 A.2d 987, 993 [*380]_(2000)("the resort to legisla-
tive history is a confirmatory process; it is not under-
taken to contradict the plain meaning of the statute.").
[HNO]It is important to understand the "particular prob-
lem or problems the legislature was addressing, and the
objectives it sought to attain" with the creation of the
Wage Act. Sinai Hosp. of Baltimore v. Department of
Employment and Training, 309 Md. 28, 40, 522 A.2d

382, 388 (1987).

In 1966, the General Assembly enacted the Wage Act,
codified at Code, Art. 100, § 94 (1957, 1966 Cum.
Supp.), relating generally "to wage payment and collec-
tion, imposing requirements as to the regularity, fre-
quency and medium of wage payments and permissible
deductions therefrom; providing for penalties, and con-
ferring enforcement duties and powers on the Commis-
sioner of the Department of Labor and Industry." 1966
Md. Laws, ch. 686. ¢ Thus, [HN10]the enactment of
[*381] the Wage Act gave the State the ability to litigate
wage disputes on behalf of private citizens [***19] who
were suffering the abuse of [**312] non-payment of
wages from their employers.

6 [HN11]The 1966 version of the Maryland
Wage Payment and Collection Law states as fol-
lows:

(a) Pay periods; payment on termination of
employment. - All employers engaged in the op-
eration of any business establishment shall estab-
lish regular pay periods and shall pay salaried
employees, except executive, administrative, and
professional employees, and employees paid on
an hourly rate at least once every two weeks or
twice in each month. Upon termination of em-
ployment an employee shall be paid all wages or
salaries due him for work performed prior
thereto; such payment shall be made to said em-
ployee, or to his authorized agent, on or before
the date on which he would have been paid for
such work had his employment not been termi-
nated.

(b) Method of payment. - Payment of wages
or salaries shall be in lawful money of the United
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States or check payable at face value upon de-
mand in lawful money of the United States.

(c) Authorization to withhold part of wages
or salaries; statement of gross wages and deduc-
tions. - No employer shall withhold any part of
the wages or salaries of any employee except for
payroll, wage or withholding taxes or in accor-
dance with law, without the written and signed
authorization of the employee. An employer,
upon request of his employee, shall furnish the
latter a written statement of the gross wages
earmned by the employee during any pay period
and the amount and purpose of any deductions
therefrom.

(d) Penalty. - An employer who violates this
section shall be fined not less than fifty dollars
nor more than three hundred dollars.

(e) Proceedings to enforce compliance with
section. - The Commissioner of Labor and Indus-
try may require a written complaint of the viola-
tion of this section and, with the written and
signed consent of an employee, may institute
proceedings on behalf of an employee to enforce
compliance with this section, and to collect any
moneys unlawfully withheld from such employee
which shall be paid to the employee entitled
thereto.

Maryland Code, Art. 100, § 94 (1957, 1966
Cum. Supp.)

[***20] The laws relating to Labor and Employ-
ment under the Wage Act were recodified in 1991 as part
of the general code revision effort. The Overview to
House Bill 1, which was enacted as the Labor and Em-
ployment Article of the Maryland Code, described the
revisions as follows:

The goal in revising is to rewrite the law
in a more clear and concise manner with-
out making any substantive changes.
Where there is clear legislative intent, in-
consistent provisions are reconciled, obso-
lete language is deleted, and gaps in the
statute are filled. Thus, while the language
of a revision differs from the derivative
statute, the legislative intent does not
change.

The General Assembly amended the relevant portions of
the Wage Act as to include the definitions of § 3-501,
supra, as well as the following:

[HN12]§ 3-502. Payment of wage.

(a) Pay periods.
(1) Each employer:
(i) shall set regular pay periods; and

(ii) except as provided in paragraph
(2) of this subsection, shall pay each em-
ployee at least once in every 2 weeks or
twice in each month.

(2) An employer may pay an admin-
istrative, executive, or professional em-
ployee less frequently than required under
paragraph (1)(ii) [***21] of this subsec-
tion.

(b) Paydays. If the regular payday of
an employee is a nonworkday, an em-
ployer shall pay the employee on the pre-
ceding workday.

[*382] (c) Form of payment. - Each
employer shall pay a wage:

(1) in United States currency; or

(2) by a check that, on demand, is
convertible at face value into United
States currency.

(d) Effect of section. This section
does not prohibit the direct deposit of the
wage of an employee into a personal bank
account of the employee in accordance
with an authorization of the employee.

[HN13]§ 3-505. Payment on termination of em-
ployment.

Each employer shall pay an employee or the author-
ized representative of an employee all wages due for
work that the employee performed before the termination
of employment, on or before the day on which the em-
ployee would have been paid the wages if the employ-
ment had not been terminated.

1991 Md. Laws, ch. 8, § 2, codified at Maryland
Code, §§ 3-502 and 3-505 of the Labor and Employment
Article (1991).

Although the Act provided for public sanctions
against employers who failed to pay employees' wages
for the work which they [***22] had performed already,
budgetary constraints in 1991 rendered State enforce-
ment of the Act a virtual nullity. See Hearings on H.B.
1006 Before the House Economic Matters Committee,
Floor Report. It then became necessary for the General
Assembly to revisit the Wage Act and fashion a new
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remedy for employees to obtain the wages owed to them
by their employers. 7 In 1993, the General Assembly
[**313] amended [*383] the Wage Act to provide em-
ployees with a private cause of action against employers
for failure to pay wages owed to the employee upon ter-
mination of the employment relationship. 1993 Md.
Laws, ch. 578. [HN14]The statute, effective October 1,
1993, states:

(a) In general. - Notwithstanding any
remedy available under § 3-507 of this
subtitle, if an employer fails to pay an
employee in accordance with § 3-502 or §
3-505 of this subtitle, after 2 weeks have
elapsed from the date on which the em-
ployer is required to have paid the wages,
the employee may bring an action against
the employer to recover the unpaid wages.

(b) Award and costs. - If, in an action
under subsection (a) of this section, a
court finds that an employer withheld the
wage of an employee in violation of this
[***23] subtitle and not as a result of a
bona fide dispute, the court may award
the employee an amount not exceeding 3
times the wage, and reasonable counsel
fees and other costs.

7 The Fiscal Note for House Bill 1006, dated
March 1, 1993, contained the following state-
ment:

"The Wage Payment and Collection Law was
enforced by the Employment Standards Service
of the Division of Labor and Industry. However,
all funding for the Employment Standards Ser-
vice was eliminated on November 1, 1991, which
in turn eliminated the Comissioner of Labor's
ability to investigate complaints and determine
whether the Law had been violated. Because the
Law did not give employees the option of bring-
ing action against their employer, employees
have had to rely on general statutes relating to
contract disputes. This bill allows employees to
bring actions for violations of the Wage Payment
and Collection Law."

Maryland Code, § 3-507.1 of the L abor and Employment
Article. * Writing for the Court [*¥**24] in Battaglia v.
Clinical Perfusionists, Inc., <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>