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L INTRODUCTION

Washington’s domestic relations laws are focused on serving the
best interests of the children in any relationship. To that end, Washington
law recognizes the fundamental importance of the parent-child
relationship to the welfare of a child, and that residential time and
financial support are equally important components of parenting
arrangements. See RCW 26.09.002.

Consistent with these principles, Washington law requires that all
resources of the parents, both community and separate, be considered in a
dissolution proceeding. Particularly in circumstances where children have
significant post-dissolution residential time with both parents, a court’s
consideration of all resources enables it to make decisions on matters such
as property division and child support that leave both parents with the
ability to provide for the best interests of their children. Accordingly,
Washington’s appellate courts have consistently recognized that financial
decisions which result in a patent disparity between the economic
circumstances of parents are a manifest abuse of the trial court’s discretion
and must be reversed.

Despite the policies underlying Washington’s domestic relations
law, the specific requirements of statutory law, and the clear mandate of

Washington appellate decisions, the trial court in this matter repeatedly
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and inexplicably ignored its obligations and abused its discretion. For
example, the trial court failed to consider all the parties’ community and
separate property and liabilities in making its property division, and that
failure combined with other errors, produced indisputably disparate
economic circumstances favoring Respondent. The trial court’s failure to
consider the parties’ respective resources and the impact of its property
division, combined with other errors, similarly produced indefensible
awards of child support favoring Respondent.

In the end, the trial court’s decisions did not merely violate
‘Washington statutory and case law. By unjustly and inequitably favoring
Respondent and disadvantaging Appellant, the trial court’s decisions
ultimately failed to serve the best interests of the parties’ children and
must therefore be reversed.

IL. ASSIGNMENTS OF ERROR
A. Assignments of Error.

1. The trial court erred in entering the Decree of Dissolution.

2. The trial court erred in entering Finding of Fact 2.8 in the
Findings of Fact and Conclusions of Law.

3. The trial court erred in entering Finding of Fact 2.9 in the

Findings of Fact and Conclusions of Law.



4. The trial court erred in entering Finding of Fact 2.10 in the
Findings of Fact and Conclusions of Law.

5. The trial court erred in entering Finding of Fact 2.11 in the
Findings of Fact and Conclusions of Law.

6. The trial court erred in entering Finding of Fact 2.12 in the
Findings of Fact and Conclusions of Law.

7. The trial court erred in entering Finding of Fact 2.19 in the
Findings of Fact and Conclusions of Law.

8. The trial court erred in entering Finding of Fact 2.20 in the
Findings of Fact and Conclusions of Law.

9. The trial court erred in entering Conclusion of Law 3.4 in
the Findings of Fact and Conclusions of Law.

10.  The trial court erred in entering the Parenting Plan Final.

11.  The trial court erred in entering the Order of Child Support
Final Order.

12.  The trial court erred in entering its April 15, 2009 written
decision.

13.  The trial court erred in entering its Order on Kim’s Motion
for Reconsideration and/or Amendment of Judgment Pursuant to CR 59.

14.  The trial court erred in entering the October 9, 2009 Order

on Show Cause re Contempt/Judgment.



15.  The trial court erred in entering the November 18, 2009
Judgment and Order on Petitioner’s Motion to Enforce and Clarify Decree
and Request for Attorney Fees.

B. Issues Pertaining to Assignments of Error

1. Whether the trial court erred when it failed to make a just
and equitable property division? (Assignments of Error Nos. 1, 2, 3, 4, 5,
6,7,9,12,13,15)

2. Whether the trial court erred when it failed to take into
consideration the parties’ post-dissolution economic situation as a result of
its property division? (Assignments of Error Nos. 1, 2, 3,4, 5,6, 7, 8, 9,
10, 11, 12, 13, 14, 15)

3. Whether the trial court erred when it made a property
division that resulted in a patent disparity in the parties’ economic
circumstances? (Assignments of Error Nos. 1, 2, 3,4, 5,6, 7, 8,9, 12, 13,
15)

4. Whether the trial court erred when it failed to take into
consideration all community and separate property and all community and
separate liabilities in making its property division? (Assignments of Error
Nos. 1, 2,3,4,5,6, 12,13, 15)

5. Whether the trial court erred when it made a property

division that failed to consider Kim’s Exemption Trust, which was valued



at $423,356 at the time of trial? (Assignments of Error Nos. 1, 2,3, 6,9,
12, 13)

6. Whether the trial court erred when it valued the Costco
stock options awarded to Kim at $32,352? (Assignments of Error Nos. 1,
2,9,12,13)

| 7. Whether the trial court erred in valuing three “pre-
distributed” assets allocated to John at $302,938? (Assignments of Error
Nos. 1,2,3,4,5,6,9, 12,13, 15)

8. Whether the trial court erred when it found that John had
“dissipated” the retirement account awarded to him? (Assignments of
Error Nos. 1, 2,9, 12, 13, 15)

9. Whether the trial court erred when it valued the parties’
personal property at $2? (Assignments of Error Nos. 1, 2, 9, 12, 13)

10.  Whether the trial court erred when it included two
purported liabilities of Kim in its division of property? (Assignments of
Error Nos. 12,3,4,5,6,9, 12, 13)

11.  Whether the trial court erred when it failed to require Kim
to refinance or sell the home awarded to her, or to take some other action
that would eliminate John’s continuing personal liability for the debts

secured by the home? (Assignments of Error Nos. 1, 9, 12, 13, 15)



12.  Whether the trial court erred when it determined that John
was not entitled to access a line of credit still in his name and still his
personal liability that was not distributed in the dissolution decree?
(Assignments of Error Nos. 1, 9, 15)

13, Whether the trial court erred when it awarded Kim “back
child support” of $4,766 calculated by retroactively extending and
retroactively increasing John’s pre-trial child support obligation?
(Assignments of Error Nos. 1, 8,9, 12)

14.  Whether the trial court erred when it awarded Kim a right
to reimbursement for certain pre-trial child related expenses that
retroactively extended and retroactively increased John’s pre-trial
reimbursement obligation? (Assignments of Error Nos. 1, 8, 11, 12, 13,
14)

15.  Whether the trial court erred when it failed to consider all
of Kim’s income and the parties’ assets and liabilities in making its child
support calculation? (Assignments of Error Nos. 1, 8, 11, 12, 13, 14)

16.  Whether the trial court erred when it determined the
income imputed to John in making its child support calculation?
(Assignments of Error Nos. 1, 8,11, 12, 13, 14)

17.  Whether the trial court erred when it awarded a prospective

right to reimbursement for additional child expenses without evidence or



findings to support its award? (Assignments of Error Nos. 1, 8, 11, 12, 13,
15)

18.  Whether the trial court erred when it required John to
maintain Kim as the sole beneficiary on his life insurance policy?
(Assignment of Error No. 1)

19.  Whether the trial court erred when it granted sole-decision
making authority to Kim over “major decisions” involving the parties’
children? (Assignments of Error Nos. 1, 7, 10, 12)

III. STATEMENT OF THE CASE

Appellant John Peter Mele (“John”) and Respondent Kimberly
Kristen Mele (“Kim”) were married on October 6, 1990. During their
marriage, the parties had three children; Samantha (age 16 as of the final
orders in this case), Jake (age 13 as of the final orders) and Trevor (age 9
as of the final orders). CP 618, 622. The parties separated in April 2007,
and Kim filed a petition for dissolution on February 18, 2008. CP 1-7,
618.

Trial in this matter began on January 27, 2009, and was conducted
over nine days spread through January, February and March 2009. The
trial court made its oral ruling on March 17, 2009. RP 1222-42. On
April 15, 2008, the trial court entered its Findings of Fact and Conclusions

of Law (CP 617-26; attached as Appendix 1), Decree of Dissolution



(CP 627-36; attached as Appendix 2), Order of Child Support (CP 637-51;
attached as Appendix 3), Parenting Plan Final (CP 662-72; attached as
Appendix 4), and a written decision (CP 652-61; attached as Appendix 5).

As of the entry of the final orders, Kim was employed as an attorney
for Costco, and her earnings from Costco combined with partial disability
benefits and money she earned from a side business totaled more than
$103,000 per year. RP 1142-43; Ex. 148. In contrast, John was attending
school full-time and was part way through completing the Master of
Education/Secondary Teacher Certification program at the UW Bothell.
RP 711-12. John had previously worked as an attorney but was no longer
able to practice law as a result of his 2008 disbarment. RP 714, 1034-35.
In addition, the start-up business John co-founded in September 2005 after
leaving private practice had ran out of operating capital in October 2007
and was defunct at the time of trial. RP 782, 828-29.

The trial court’s property and child support award to Kim included
the following: (1) the parties’ home, (2) all the personal property in the
parties’ home, (3) all of Kim’s retirement benefits, (4) all of Kim’s
disability insurance benefits, (5) all the parties’ Costco stock options, (6)
all the parties’ investment account, (7) all of Kim’s Exemption Trust
Fund, which was valued at $423,356 at the time of trial, (8) two judgments

against John totaling $105,252, (9) the tax exemptions for all three of the



parties’ children, (10) a right to child support from John of $812.15 per
month, and (11) a right to reimbursement from John for 36.6% of every
child-related medical, school and extra-curricular expenditure Kim made.
CP 617-26 (Appendix 1), 627-36 (Appendix 2), 637-51 (Appendix 3);

Although the court’s parenting plan scheduled the majority of the
residential time for the parties’ three children with Kim, John was awarded
significant residential time as well: except for specified holidays and
school breaks, each child spends at least one overnight weekday with
John, and all three children spend every other weekend with him. CP 662-
72 (Appendix 4). Nevertheless, the court’s parenting plan give Kim sole
decision-making authority for the children over the following “major
decisions™: (1) education decisions, (2) non-emergency health care,
(3) religious upbringing, (4) extracurricular activities, (5) high risk
activity, (6) trips without parents, and (7) tattoos, piercings, hair coloring,
and head shaving. CP 668-69 (Appendix 4, pp. 7-8).

And despite giving John significant residential time with his
children, the trial court’s property award left him in dire economic
circumstances. The only existing assets awarded to John with any
appreciable value were his IRA, which had a balance of only $25,589 at
the time of trial, and a comic book collection the court valued at $30,000.

CP 626 (Appendix 1, Ex. A); RP 817-18, Ex. 140. And in addition to



judgments of $105,562 against him in favor of Kim and his ongoing
support and reimbursement obligations, the court also assigned debts to
John totaling more than $27,000 and left him jointly liable for the
$541,270 still owing on the mortgage and home equity loan taken on the
house awarded to Kim. CP 627-36 (Appendix 2); RP 848, 1092; Ex. 137.
As a result, John was forced to drop out of school, move in with his
mother in her two-bedroom condominium, and immediately start looking
for work in the middle of the worst economy in 25 years. CP 596-607.
Following the entry of the final orders, John filed a motion for
reconsideration on April 27, 2009. CP 608-15. The trial court denied
John’s motion by order dated May 6, 2009. CP 673-74. Kim
subsequently filed two motions against John seeking to enfbrce various
provisions in the final order and to clarify others. CP 997-1002, 1172-77.
The first motion resulted in an Order on Show Cause re
Contempt/Judgment entered on October 9, 2009. CP 1134-41. The
second motion resulted in a Judgment and Order on Petitioner’s Motion to
Clarify and Enforce Decree and Request for Attorney’s Fees entered on

November 18, 2009. CP 1220-22.
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V. ARGUMENT

A. The trial court’s division of property was unjust and
inequitable, and resulted in a patent disparity in the parties’
economic circumstances.

1. Legal standard and standard of review.
The division of property in a dissolution proceeding is governed by
RCW 26.09.080:

In a proceeding for dissolution of the marriage or
domestic partnership . . . the court shall, without regard to
misconduct, make such disposition of the property and the
liabilities of the parties, either community or separate, as
shall appear just and equitable after considering all relevant
factors including, but not limited to:

(1)  The nature and extent of the community
property;

(2) The nature and extent of the separate
property;

(3)  The duration of the marriage or domestic
partnership; and[]

(4)  The economic circumstances of each spouse
or domestic partner at the time the division of property is to
become effective, including the desirability of awarding the
family home or the right to live therein for reasonable
periods to a spouse or domestic partner with whom the
children reside the majority of the time.

As the court observed in In re Washburn, 101 Wn.2d 168, 677
P.2d 152 (1984), the division of property and liabilities under
RCW 26.09.080 “is controlled not by their character as separate or

community, but rather by what is just and equitable, taking into account
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the economic circumstances of the parties. All relevant factors must be
considered by the trial court in its attempt to achieve an equitable
distribution.” In re Washburn, 101 Wn.2d at 177 (emphasis added).

Washington courts have repeatedly recognized the long-standing
rule that in dividing property in a dissolution proceeding, the trial court’s
“paramount” concern must be the economic condition of each spouse as a
result of the division. See, e.g., In re Washburn, 101 Wn.2d at 181; see
also In re Marriage of Dessauer, 97 Wn.2d 831, 839, 650 P.2d 1099
(1982); DeRuwe v. DeRuwe, 72 Wn.2d 404, 408, 433 P.2d 209 (1967); In
re Urbana v. Urbana, 147 Wn. App. 1, 11, 195 P.3d 959 (2008); In re
Marriage of Gillespie, 8 Wn. App. 390, 399, 948 P.2d 1338 (1997); In re
Marriage of Williams, 84 Wn. App. 263, 268, 927 P.2d 679 (1996);
RCW 26.09.080(4).

Generally speaking, a trial court’s division a property division
made during the dissolution of a marriage will be reversed on appeal only
if there is a manifest abuse of discretion. In re Marriage of Muhammad,
153 Wn.2d 795, 803, 108 P.3d 779 (2005). A trial court abuses its
discretion if its decision is manifestly unreasonable, based on untenable
grounds, or based on untenable reasons. In re Marriage of Littlefield, 133
Wn.2d 39, 46-47, 940 P.2d 1362 (1997). A court's decision is manifestly

unreasonable if it is outside the range of acceptable choices, given the
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facts and the applicable legal standard,; it is based on untenable grounds if
the factual findings are unsupported by the record; it is based on untenable
reasons if it is based on an incorrect standard or the facts do not meet the
requirements of the correct standard. In re Marriage of Littlefield, 133
Wn.2d at 47.

Given the “paramount” concern for the parties’ respective
economic conditions at the time the decree is entered, a trial court’s
discretion in making a division of property is not unlimited. While a trial
court is not required to divide community property equally, if a dissolution
decree “results in a patent disparity in the parties’ economic
circumstances, a manifest abuse of discretion has occurred” and the court
has therefore committed reversible error. In re Marriage of Rockwell, 141
Wn. App. 235, 243, 170 P.3d 572 (2007), review denied 163 Wn.2d 1055
(2008); see also In re Urbana v. Urbana, 147 Wn. App. at 10; In re
Marriage of Pea, 17 Wn. App. 728, 731, 566 P.2d 212 (1977).

2. The trial court abused its discretion by making a property

division that awarded 60% of the community property to
Kim and 40% to John.

The trial court abused its discretion by making a property division
that awarded 60% of what it categorized and valued as the parties’
community property to Kim and 40% to John. Significantly, the court did

not enter any findings in support of its disparate division of the property
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nor did it offer any explanation for the division in its oral ruling or written
decision. Instead, it merely repeated its conclusory belief that such a
division was “equitable” without indicating what, if any, of the factors in
RCW 26.09.080 it considered, or what other rationale it had for the
division. See RP 1227; CP 658 (Appendix 5, p. 7).

Washington courts recognize that a disproportionate division of
community property is not an abuse of discretion where it is part of an
overall result that places the parties in equitably similar post-dissolution
financial situations. Thus in In re Marriage of Davison, 112 Wn. App.
251, 48 P.3d 358 (2002), the appellate court affirmed a 75/25 division of
community property in favor of the former wife because the division of
the entire marital estate (community and separate assets and liabilities)
was actually 45.7% to the former wife and 54.3% to the former husband.
And in In re Marriage of Tower, 55 Wn. App. 697, 780 P.2d 863 (1989),
the appellate court affirmed a 63/37 division of community property in
favor of the former husband because it preserved the former wife’s ability
to receive disability Social Security benefits and was balanced by
maintenance and child support payments to her that meant “the parties will
probably have approximately equal monthly disposable incomes, at least
until the youngest child is emancipated.” In re Marriage of Tower, 55

Whn. App. at 701.
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Just as significantly, the appellate court in In re Marriage of Irwin,
64 Wn. App. 38, 822 P.2d 797 (1992), specifically rejected an argument
made by the former wife that she was “entitled to all of her separate
property and at least half of the community property”:

This contention does not find support in the case law. As

noted above, the standard is a "just and equitable"

distribution. An examination of the trial court's analysis,

contained in the oral decision, shows that the court was

trying for an approximate 50-50 division of all assets,

whether separate or community, based on the fact that this

was a marriage of lengthy duration.

In re Marriage of Irwin, 64 Wn. App. at 48.

The evidence before the trial court was completely inconsistent
with any notion that its 60/40 community property split in favor of Kim
produced an “equitable” result. In fact, the evidence in this matter only
supports the exact opposite conclusion.

At the time the final orders were entered, for example, Kim was
employed as a lawyer and earned over $103,000 per year. RP 1142-43;
Ex. 148. In addition to the community property and child support she was
granted, Kim was awarded all of her separate property, including her fully
vested Exemption Trust. CP 620 (Appendix 1, p. 4). As of December
2007, the Exemption Trust was valued at $783,883. Ex. 103. Due to a

downturn in the stock market, the Exemption Trust was valued at
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$464,159 as of December 2008. Ex. 15. During trial, the value of the
Exemption Trust was $423,356. RP 1138; Ex. 147.

John, on the other hand, was attending school full-time and was
part way through completing the Master of Education/Secondary Teacher
Certification program at the UW Bothell at the time of the final orders.
RP 711-12. John had worked as an attorney for nearly 20 years, first in
private practice, and then as COO and General Counsel for his own start-
up business. However, John was no longer able to practice law as a result
of his 2008 disbarment, and the start-up business he co-founded in
September 2005 had ran out of operating capital in October 2007 and was
defunct at the time of trial. RP 714, 782, 828-29, 1034-35; Ex. 125. Asa
result, John had been forced to live off his IRA retirement account while
he trained for a new career. A Master in Education would have enabled
John to transition from teaching to administration and return to earning
more than $100,000 per year. RP 722-23.

Even assuming the trial court properly categorized and valued
what it deemed to be the parties’ community property, its 60/40 split of
that property in favor of Kim produced a drastically inequitable result. To
grant Kim a 60% share of the community property, the court not only
awarded her the parties’ home, all the persdnal property in the home, all

her retirement and disability insurance benefits, and all the parties’ Costco
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stock options and investment accounts, it also entered a judgment against
John for $100,486 which accrued interest at 12% per year. Kim also
received all of her separate property, including her Exemption Trust.
Even when the lowest valuation of her Exemptiony Trust is used, the 60/40
split of community property meant that in addition to her annual income of
more than $100,000, Kim was awarded more than $660,000 in existing net
assets plus the $100,486 judgment against John.

John, on the other hand, not only had a judgment for $100,486
entered against him, but the court’s 60/40 community property split
resulted in an-award to him of less than $30,000 in existing net assets.
Left without appreciable income or assets, and unable to work at the only
profession he was trained for, John was immediately forced to drop out of
school, move in with his mother in her two bedroom condominium, and
seek any available work to support himself and his children.

Rather than leave the parties in equitably similar post-dissolution
financial situations, the trial court’s disproportionate community property
split in Kim’s combined with its award to Kim of all of her separate
property resulted in a patent disparity. Unlike the circumstances in
Davison, Tower and Irwin, the trial court’s disproportionate division of
community property was a manifest abuse of discretion that must be

reversed.
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3, The trial court committed reversible error by failing to
account for Kim’s Exemption Trust in its division of
property.

As RCW 26.09.080 makes clear, in order to make a “just and
equitable” division of property as required by Washington law, a trial
court must consider all of the parties’ community and separate property.
Although the trial court listed Kim’s Exemption Trust as one of her items
of separate property in Finding of Fact No. 2.9, it did not account for the
Trust in the spreadsheet attached to the Findings and Conclusions, in its
division of the parties’ community property, or in its decision to divide the
property 60/40 in favor of Kim. CP 620, 626 (Appendix 1, pp. 4, 10).

As noted above, the omission of the Exemption Trust from the
court’s calculation produced a division of property that included a
judgment against John of $100,486 in order to achieve a 60/40 split. If the
Exemption Trust is included in the court’s property spreadsheet at the
lowest of the three values presented at trial ($423,356), and nothing else
about the court’s division is altered, then the value of Kim’s share of the
parties’ community and separate property is actually 76.83% ($766,048 to
Kim, $231,013 to John). See Appendix 6, p. 1. Notably, if the Exemption
Trust is included in the court’s calculation and the judgment against John
is eliminated, Kim’s share of the parties’ property is still 66.75%. See

Appendix 6, p. 2. In fact, if the Exemption Trust is included in the court’s
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calculation, the only way to achieve a 60/40 split in favor of Kim would
be to include a judgment against Kim and in favor of John for $67,325.
See Appendix 6, p. 3.

The trial court did not include a rationalization for its omission of
the Exemption Trust in its oral ruling, the Findings of Fact and
Conclusions of Law, or the Decree of Dissolution. The closest the court
came to explaining its decision was in the written decision it issued the
same day it signed the Decree and related documents. According to the
court’s written decision:

The mother’s father established two trusts as part of
his estate planning: 1) Marital trust for his wife. The
petitioner in this case is a co-trustee [-] she has no control
unless the wife dies or becomes incapacitated. None of the
money in that trust comes to the petitioner unless the wife
dies; 2) Medical Trust — created to provide an ongoing
stream of funding to address the petitioners [sic] medical
needs. Petitioner is the executor of the trust but may only
draw $21,000 per year to cover medical expenses. That
trust is valued at over $400,000. But the petitioner’s access
to it and ability to utilize the funds is limited to the specific
terms of the trust. Kims [sic] suggestions during trial that
as Executor of the Medical Trust and co-executor on the
Marital Trust the petitioner could simply invade the trust to
provide for her ongoing living expenses is not only
untenable, it is a breach of her fiduciary duty and quite
possibly illegal.

. . . The Medical Trust is the mother’s separate property.
However it’s [sic] use is proscribed by the terms of the
Trust. It is specifically designed to address the anticipated
increases in the petitioners [sic] medical costs as her health
deteriorates.
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CP 659-60 (Appendix S, pp. 8-9).

The court’s characterizations of the trusts left by Kim’s father,
particularly Kim’s Exemption Trust (mistakenly referred to by the court as
her “Medical Trust”), are erroneous. Regarding the Marital Trust
established by Kim’s father for his wife, for example, that Trust terminates
upon his wife’s death or re-marriage (not merely if she “dies” or if she
“dies or becomes incapacitated”). See Ex. 106 (Revocable Living Trust
Agreement, § 7.4).

As for the Exemption Trust, Kim is the sole trustee (rot
“executor”) and sole beneficiary of the Trust. Ex. 106 (Revocable Living
Trust Agreement, § 7.2). Moreover, the Exemption Trust was not created
“solely” to address Kim’s medical needs, and Kim’s access to Exemption
Trust funds are not limited to “$21,000 per year to cover medical
expenses.” Instead, the Exemption Trust (1) obligates Kim to pay out all
net income of the Trust on an annual basis, (2) allows Kim to withdraw up
to 5% of the Trust principal on an annual basis for her “medical needs”,
and (3) allows Kim to withdraw an additional amount of up to 5% of the
Trust principal each January. [Ex. 106 (Revocable Living Trust

Agreement, §§ 7.2, 7.3).
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In addition, the Exemption Trust allows Kim to borrow an
unlimited amount of funds from the Trust at her discretion so long as it is
in the form of loan is made at “reasonable rate of interest and for adequate
security”. Ex. 106 (Revocable Living Trust Agreement, § 10.1.2). At
trial, Kim testified that she had previously borrowed $12,137 from the
Exemption Trust at 7% interest to pay for the parties’ 2005 income tax
obligation. RP 558. Given Kim’s right to withdraw up to 5% of the Trust
principal each January without regard to her medical expenses, and her
ability to borrow against trust funds, Kim’s discretionary access to Trust
funds cannot possibly be considered “a breach of her fiduciary duty” or
“quite possibly illegal.”

Not only are the court’s characterizations of the Marital Trust and
Exemption Trust unsupported by any evidence in the record, but the
court’s written decision also fails to provide any legal rationalization for
its exclusion of Exemption Trust from the division of property. Far from a
“mere expectancy”, the Exemption Trust is fully vested, and within the
guidelines of the Trust, Kim has significant discretionary power over the
disbursement and investment of the Trust. Once the testator of a will dies,
a bequest becomes a “vested interest”, and while the bequest may be the

beneficiary’s separate property, “it must be considered nevertheless in

21-



making a property division.” In re Marriage of Hurd, 69 Wn. App. 38,
49, 848 P.2d 185 (1993) (emphasis added).

The court’s omission of the Exemption Trust resulted in a patently
disparate division of the parties’ property that not only failed to consider
all of the parties’ community and separate property, but also failed to
recognize their respective economic circumstances. As a result the trial

court’s division of the parties’ property was a manifest abuse of discretion.

4, The trial court committed reversible error by valuing the
Costco stock options awarded to Kim at $32.352.

The trial court’s error in omitting Kim’s Exemption Trust was
compounded by its decision to value the parties’ Costco stock options at
$32,352. The valuation was not only based on an erroneously admitted
trial exhibit, but even if the value had been based on some form of judicial
notice, the court committed a manifest abuse of discretion by choosing the
lowest of the multiple valuations for the options presented at trial while
setting values for other properties at different dates and higher values.
The trial court breached its paramount obligation to consider the economic
circumstances of the parties in making its division and further widened the
disparity between the parties’ financial situations.

At trial, multiple valuations for the parties’ Costco stock options

were offered. As of December 30, 2007, the options were worth
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$510,450. Ex. 17. As of December 27, 2008, the options had a value of
$171,854. RP 833, Ex. 107. And as of January 29, 2009, Kim testified
that the options had a value of $113,895. RP 550; Exs. 48, 66.

Rather than rely on any of those valuations, the trial court based its
decision on the purported value of the options on March 2, 2009 that was
included in Exhibit 86. CP 619 (Appendix 1, p. 3); RP 1237-40.
Exhibit 86 consisted of a page appearing to be a print-out from a website
showing Costco stock at $40.84 per share on March 2, 2009, and a page
calculating the value of Kim’s options at $32,352. Exhibit 86 was offer by
Kim’s counsel during the cross-examination of John. John did not prepare
Exhibit 86, and he was only able to testify about what the exhibit
appeared to show. RP 914-15.

When Kim’s counsel offered Exhibit 86 for admission, John’s
attorney objected based on lack of foundation, noting that John was only
able to testify as to what the exhibit appeared to show. RP 917. The court
erroneously admitted Exhibit 86. RP 917. The only evidence offered at
trial to support a valuation of the Costco options at $32,252 was
Exhibit 86.

Following the trial court’s oral ruling, John’s attorney asked for
clarification regarding the court’s valuation of the Costco options, noting

the discrepancy between Exhibit 66 (valuing the options at $113,895) and
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chart utilized by Kim’s counsel in her closing argument (valuing the
options at $32,352). RP 1237-38. Rather than resolve the issue raised by
John’s attorney, the trial court simply directed the parties’ to submit their
proposed orders. RP 1240. The Final Decree signed by the Court valued
the options at $32,352.

The trial court abused its discretion by admitting Exhibit 86, and
by relying on the valuation included in that exhibit. Not only was there a
lack of foundation for Exhibit 86 (contrary to ER 901), but the cross-
examination testimony elicited from John was not based on his personal
knowledge (contrary to ER 602). In fact, no competent evidence in the
record supports the valuation of the options made by the court.

In addition, even if the trial court could have arguably exercised
judicial notice in order to value the Costco options as of March 2, 2009
(see, e.g., Rogstad v. Rogstad, 74 Wn.2d 736, 738, 446 P.2d 340 (1968)),
it should have made a similar present value adjustment for all of the assets,
including John’s IRA retirement account. Instead, the Court chose to
value John’s IRA as of December 2007 (its highest value), Kim’s
retirement accounts as of December 2008, and the Costco options as of
March 2, 2009 (their lowest value). Given the stock market conditions at
the time of trial, and the fact that John had been forced to live off his

retirement during the past year while he pursued retraining, the valuation
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made by the court magnified the disparity between the parties’ economic
circumstances.

If the Kim’s Exemption Trust is included in the court’s property
spreadsheet, and if the Costco options are valued according to admissible
evidence, then without making any other alterations to the court’s figures,
a 60/40 community property split results in a distribution to Kim of at
least 78.58% of the parties’ property, at least 69.27% of the parties’
property if the judgment against John is eliminated, and a judgment
against Kim for at least $99,943 in order to actually achieve a 60/40 split
of the parties’ property in her favor. See Appendix 6, pp. 4-6. This is true
even if John’s IRA account is valued as of December 2007 instead of trial.

The trial court’s valuation of the Costco stock options resulted in
an even more egregious disparity between the parties’ economic

circumstances and must therefore be reversed.

5. The trial court committed reversible error by valuing three
“pre-distributed” assets allocated to John at $302,938.

The court’s errors in omitting the Exemption Trust and valuing the
Costco stock options at $32,352 were further exacerbated by its erroneous
decision to value three assets “pre-distributed” to John at $302,928. By

valuing the assets as of the dates they were purportedly “distributed” to
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John in 2007, the court inexplicably ignored the fact that only $25,589 of
the assets actually remained as of the entry of the Decree.

As part of its property distribution, the trial court allocated three
“pre-distributed” assets to John: (a) his “Charles Schwab IRA”' valued at
$274,607 and “pre-distributed to husband in 12/07”; (b) a “2006 Tax
Refund valued at $23,321 and “pre-distributed to husband in 10/07”; and
(c) “$5,000 from Joint Charles Schwab brokerage account . . . distributed
to husband in 07/07”. CP 619 (Appendix 1, p. 3). The court included all
three assets in the community property it purported to divide between the
parties, and relied on the “pre-distributed” values of the assets in making
its property division. CP 626 (Appendix 1, Ex. A). Notwithstanding the
values assigned to the assets by the court, however, it was undisputed that
only $25,589 of the IRA funds remained in the account at the time of trial.
RP 817-18, Ex. 140.

As the court noted in In re Marriage of White, 105 Wn. App. 545,
20 P.3d 481 (2001):

A trial court has broad discretion when distributing
property in a dissolution case.  Under appropriate

circumstances, it need not divide community property
equally, and it need not award separate property to its

! The Charles Schwab IRA allocated to Appellant was valued at $274,476
in Finding of Fact 2.8 (CP 619; Appendix 1, p. 3) but the spreadsheet
utilized by the court (CP 626; Appendix 1, Ex. A) valued the IRA at
$274,607.
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owner. According to RCW 26.09.080, the court need only

“make such disposition of the property and the liabilities of

the parties, either community or separate, as shall appear

just and equitable after considering all relevant factors[.]”

When exercising this broad discretion, a trial court
focuses on the assets then before it, i.e., on the Parties'

assets at the time of trial. If one or both parties disposed of

an asset before trial, the court simply has no ability to

distribute that asset at trial.

In re Marriage of White, 105 Wn. App. at 549 (footnotes omitted,
emphasis added); see also In re Marriage of Kaseburg, 126 Wn. App. 546,
556, 108 P.3d 1278 (2005) (trial court could not include family home in
property division when it had been lost due to foreclosure prior to trial); In
re Marriage of Pea, 17 Wn. App. at 730-31 ($8,500 that wife took at
separation could not be considered an offset to husband’s pension at trial
because the money had been spent prior to trial).

The trial court committed reversible error by purporting to
distribute assets to John that no longer existed. The trial court’s fictional
valuation of the “pre-distributed” assets also enabled it to make a grossly
misleading property division. By distributing assets that no longer existed,
the court’s judgment against John for $100,486 appeared to create a
potentially defensible 60/40 split of their community property. CP 626
(Appendix 1, Ex. A). Without making any other alterations to the court’s

calculations, however, if pre-distributed asserts are valued as of the time

of trial, the result is a distribution to Kim of //5.63% of the parties’
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existing property. See Appendix 6, p. 7. Eliminating the judgment to Kim
from the court’s calculation still results in a distribution of 81.73% to Kim.
See Appendix 6, p. 8. The only way to create a 60/40 split of the parties’
property when the actual values of the pre-distributed assets are used is to
award a judgment to John for $64,386. See Appendix 6, p. 9. The
consequence of the court’s 2007 valuation is no less extreme when the
Exemption Trust is included in the property division and the Costco stock
options are given an appropriate valuation. See Appendix 6, pp. 10-12.
The trial court did not provide a legal basis for its decision to value
the “pre-distributed” assets as of 2007. Instead, it made the following
statement in its oral ruling:
And I turn to the mother’s asset sheet because one
of the biggest things that happens is that the $274,000 will
be in the husband’s column as a predistribution. That
money was withdrawn from the community, expended for
his own purposes, and that will be in his column.
RP 1227-28.
In denying John’s request for maintenance in Finding of Fact 2.12,
the court also made the following statement:
Maintenance should not be ordered because:
The husband has not demonstrated a need for
maintenance as he is highly educated and experienced, with
an impressive resume. He was voluntarily underemployed
since November 2007 and then voluntarily underemployed

beginning in June 2008. In a little over a year he dissipated
$274,000+ in community assets which could have been
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spent on establishing himself in a new profession, but
instead were spent on lavish purchases, such as a brand
new Nissan Xterra, plasma televisions, i-pods and several
hundred dollars each month on comic books and related
items.

CP 622 (Appendix 1, p. 6). The court made a similar statement in
its written decision:

. . . John unilaterally liquidated the marital community’s
largest asset, the Ryan Swanson 401(k). He withdrew
$274,000 and spent of [sic] the funds in a year’s time. The
evidence is unclear as to how he spent the money but it is
clear that he did not spend it to support the community.
Without gainful employment, he has still be able to
purchase a 2008 Nissan SUV with a payment of $600 per
month, a new iphone, spend hundreds per month on comic
books and related expenses, and live in an apartment. He
unilaterally stopped paying child support or any money
toward maintaining the - community. In addition he
withdrew $30,000 from community funds and used it for
his own purposes.

After considering all the evidence presented it is
clear to the court that the mother [sic] proposed allocation
of the debts and liabilities is the most equitable result. The
$274,000 and the $30,000 dollars [sic] the father withdrew
from community funds is characterized as his pre-
distribution of assets.

CP 657-58 (Appendix 5, pp. 6-7).

It is impossible to tell from the court’s various pronouncements
whether its belief that John somehow “dissipated” the “pre-distributed”
assets was (a) a basis for its decision to value the assets as of 2007, (b) a
basis for any of its other valuations, (c) a basis for its decision to split the

parties’ community property 60/40 in favor of Kim, or (d) a basis some
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combination of those decisions or none of them. To the extent the court’s
belief had any impact on any of its decisions, however, the court
committed a manifest abuse of discretion.

Like its characterization of the Exemption Trust, the court’s
findings relating to John’s use of the “pre-distributed” funds are
demonstrably false. As of December 2007, for example, John’s IRA was
far from “the marital community’s largest asset”; at the time, Kim’s
Costco stock options were worth $510,450, almost twice the value of the
IRA. Ex. 17.

And contrary to the court’s claim, it was not “unclear” how the
funds from John’s IRA or from any of the other “pre-distributed” assets
were utilized, nor was it “clear” that none of the funds were spent to
“support the community.” Instead, the undisputed evidence at trial was
that after October 2007‘ (a) $46,421 of the IRA funds was used to pay
federal income taxes on early distributions from the IRA, (b) $6,445 was
spent on the community’s obligation for the dues, utilities and mortgage
on their Tacoma investment property, (c) $7,363 was spent on the
community’s obligation for the dues and loan payments on their Whistler
timeshare, (d) $1,428 was spent on the community’s storage unit,
(e) $8,016 was spent on child support and expense reimbursement under

the court’s Temporary Order of Child Support, and (f) $20,081 was spent
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on the mortgage and security monitoring for the parties’ home. RP 816-
18, 945-50; Exs. 108, 109, 137-140.

In addition, the undisputed evidence at trial was that $19,451 of the
IRA was lost due to the downturn in the stock market (the same downturn
that affected the value of Kim’s Costco options and Exemption Trust),
$10,000 was spent on John’s education expenses, and at least $25,000 was
spent on John’s attorney fees. RP 814-15; Exs. 139, 140. John testified
that he used funds from the IRA to pay for his living expenses, expert
costs, career counseling, health expenses, expenditures for his children,
payments on debts assigned to him by the court, car insurance for Kim’s
vehicles, and utilities for the house awarded to Kim. RP 945-50, Ex. 137.
In fact, determining the expenditures from John’s converted IRA was not
difficult because every single one of his bank statements from December
2007 on, and every relevant record for his IRA were admitted as trial
exhibits. Exs. 28, 29, 91, 92, 108, 109, 113.

Similarly, there was no evidence at trial to support the trial court’s
belief that John spent “$274,000+ in community assets” on “lavish
purchases”, or that John spent any of the “pre-distributed” funds on
“plasma televisions”, “i-pods” or a “new iphone”. John did purchase a

new Nissan Xterra in December 2007 on pre-approved credit after the

lease on his vehicle was up and Kim refused to allow him to use the
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parties’ Ford Expedition. RP 1042. Rather than constituting a “lavish”
purchase, however, Kim’s contention was that John should have spent a
lump sum of $5,000 on a used car instead of $603 per month toward the
purchase of the Xterra. RP 1043.

As for comic book expenditures, the evidence was that John spent
a total of $2,661 on comic books and related items for the period from
January to June 2008. Ex. 94. These purchases added to the value of
John’s comic book collection, which the court valued at the highest
possible amount ($30,000) and awarded to John. The trial court therefore
counted the expenditure against John twice when it also valued his IRA at
$274,607.

To the extent the court relied on its belief that John “dissipated”
the assets, its reliance was is not grounded in the law. There is simply no
Washington authority for the proposition behind the court’s statements,
i.e., that any post-separation expenditure from a community asset
constitutes wrongful “dissipation” of that asset.

The general standard in Washington was described by the court in
In re Marriage of Williams:

Washington courts recognize that consideration of

each party's responsibility for creating or dissipating

marital assets is relevant to the just and equitable

distribution of property. In re Steadman, 63 Wn. App. 523,
527, 821 P.2d 59 (1991); In re Clark, 13 Wn. App. 805
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808-09, 538 P.2d 145, review denied, 86 Wn.2d 1001

(1975). The trial court has discretion to consider whose

“negatively productive conduct” depleted the couple's

assets and to apportion a higher debt load or fewer assets to

the wasteful marital partner. Clark, 13 Wn. App. at 809.

In re Marriage of Williams, 84 Wn. App. at 270.

Significantly, Washington courts have never explicitly defined
~ what constitutes the type of wrongful “dissipation” of a marital asset that
may appropriately be considered in making a property division. Various
decisions, however, have described such conduct as “unusually significant
.. . wasting” (In re Marriage of White, 105 Wn. App. at 551), “gross fiscal
improvidence”, “squandering” (In re Steadman, 63 Wn. App. 523, 528,
821 P.2d 59 (1991) (involving “the deliberate and unnecessary incurring
of tax liabilities™)), and spending on a “profligate life style” (In re Clark,
13 Wn. App. 805, 808-09, 538 P.2d 145 (1975) (invdlving the waste of
assets due to the husband’s alcoholism). None of those characterizations
apply in this case.

The evidence at trial not only belies the court’s belief that the “pre-
distributed” assets were “dissipated” by “lavish purchases”, it conclusively
establishes that John’s expenditures were instead made “in the usual
course of business” and “for the necessities of life”, including the support

of the wife and children, as allowed in the Temporary Order. CP 193.

Ironically, in Finding of Fact 2.12, the court faulted John for spending

-33-



IRA funds on “lavish purchases” when those funds “could have been spent
on establishing himself in a new profession.” CP 622 (Appendix 1, p. 6).
The record at trial demonstrates that John did in fact use funds from the
assets to establish himself in a new profession; John investigated his job
options through testing and consultation with career counselors beginning
in December 2007, was admitted into the Master of Education/Secondary
Teacher Certification program at the University of Washington Bothell in
April 2008, and began a full-time schedule of classes in June 2008.
RP 711-12, 715-17, 724-26.

John was not able to complete his education and establish himself
as a public school teacher and administrator precisely because of the trial
court’s inexcusable abuses of discretion. See, e.g., RP 715. By excluding
the Exemption Trust, valuing the stock options based on inadmissible
evidence, and including IRA funds that no longer existed, the court
created a patent disparity between the parties’ economic circumstances

and must be reversed.

6. The trial court committed reversible error by valuing the
parties’ personal at $2. failing to include all of John’s
assigned separate liabilities, and including two purported
liabilities of Kim in its property division.

The trial court also abused its discretion in making its division of

property by valuing the parties’ personal property at $2, failing to include
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all of John’s assigned separate liabilities, and including two purported
liabilities of Kim in its division.

There was, for example, no evidence whatsoever in the record to
support the court’s valuation of the personal property at $2, nor did the
court enter any findings or conclusions explaining its decision. CP 617-26
(Appendix 1). When Kim was asked at trial about the $2 valuation for the
property she had included on her own property spreadsheet, she could not
offer any evidence to support it:

Q: . . . And then looking at your Exhibit No. 66, the

very last section there in personal property. And
you valued the personal property at $2. Can you
explain that.

A: I actually can’t. I don’t know what that is.

RP 645.

The court was, however, provided with Kim’s list of the major
pieces of furniture and other personal property in the parties’ home.
Ex. 121. The only evidence valuing the personal property was the
testimony of John, who valued the property in the home at “considerably
more than $10,000”, but put a figure of $10,000 for it in his spreadsheet
that he thought was fair. RP 842-43.

The trial court also abused its discretion when it failed to consider

all the liabilities listed in Finding of Fact 2.11 (CP 620-21; Appendix 1,

pp. 4-5) and assigned to John in the Decree of Dissolution (CP 630-31;

-35-



Appendix 2, pp. 4-5). Notwithstanding its obligation under RCW
26.09.080 to consider al/l community and separate property and liabilities,
the spreadsheet utilized by the court to calculate its property division did
not include John’s liability for the Electric Hendrix, LLC credit card (a
debt of approximately $9,000 at the time of trial incurred during the
marriage; RP 1092), the Chase Mastercard ending in 2039 (a debt of
$6,227 at the time of separation, Ex. 137), or the Washington State Bar
Association debt (a debt of approximately $9,400 at the time of trial,
incurred due to events that occurred during the marriage; RP 848).
CP 626 (Appendix 1, Ex. A). At no point did the court provide any
explanation for its designation of these liabilities as “separate”, or for its
failure to consider these liabilities when it made its property division.

As with its omission of Kim’s Exemption Trust, the court
committed a manifest abuse of discretion by omitting more than $24,000
in arguable community liabilities assigned to John from its property
division calculation, and by failing to consider the impact of those
liabilities on John’s post-Decree economic circumstances.

Finally, the court committed reversible error by including two of
Kim’s purported liabilities in its property spreadsheet despite concluding
that neither should be part of the division. In its oral ruling, the trial court

specifically ruled that two of the items on Kim’s proposed division
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(Ex. 66) were not appropriately considered community or separate
liabilities, and that both should therefore be eliminated from any property
division:

However, the $29,640 and the $14,049 owed to the
maternal grandfather are not going to be included in this
distribution. You just need to remove those numbers.

Regardless of the testimony that we heard here, it is
clear that those monies if paid back--it’s clear that the
person who could claim those monies is not here in this
court. That would have been the marital trust of the
mother’s stepmother, and she’s not here. So that issue is
not going to be resolved, so it will be removed from the
chart.

RP 1228.

Consistent with the court’s ruling, the $29,640 “house loan”
purportedly owed to Leon Moraski was not included in the separate
liabilities listed in Finding of Fact 2.11. CP 620-21 (Appendix 1, pp. 4-5).
However, the $14,407 “Loan for 2005 taxes owed to Leon Moraski
Exemption Trust” was listed. CP 621 (Appendix 1, p. 5). Moreover, the
court’s property division spreadsheet included both amounts as separate

liabilities assigned to Kim. CP 626 (Appendix 1, Ex. A).

7. The trial court committed reversible error by failing to
require Kim to refinance or sell the parties’ home.

At trial, the evidence was undisputed that John and Kim were
jointly and severally liable for two loans secured by their home, and that

the amounts owing on those loans at the time of trial was a combined
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$541,270. RP 620. In the Decree of Dissolution, the home was awarded
to Kim in Section 3.3, and under Section 3.5, the court stated that Kim
“shall pay . . . WAMU Home Mortgage . . . Bank of America Home
Equity Line of Credit”. CP 629, 631 (Appendix 2, pp. 3, 5).

In its written decision, the court stated that “[t]he home is to be
sold and the proceeds to the mother.”” CP 656 (Appendix 5, p. 5).
Notwithstanding the court’s statement, no requirement to sell the home
was included in the Decree or any of the other final orders. CP 617-71.
Instead, the Decree included a “hold harmless” provision in Section 3.6.
Under that provision, “[e]ach party shall hold the other party harmless
from any collection action relating to separate or community liabilities set
forth above, including reasonable attorney’s fees and costs incurred in
defending against any attempts to collect on an obligation of the other
party.” CP 632 (Appendix 2, p. 6).

By failing to include a requirement that Kim sell the parties’
former home or refinance the mortgage and home equity loan, the trial
court again failed to consider the economic circumstances of the parties.
Because the mortgage and home equity loan were community obligations,
John and Kim remain jointly and severally liable for those debts from the
perspective of the lenders regardless of the court’s “assignment” of the

debts to Kim and regardless of the “hold harmless” provision in the
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Decree. Because the parties’ former home was assigned to Kim, she can
continue to rely on that asset and any increase in its value to
counterbalance the debts, and thus Kim’s net worth and ability to obtain
additional credit remain positive.

John, on the other hand, is still jointly liable for the $541,270 loans
secured by the home, but retains no interest in the home itself. When
those still outstanding liabilities are added to the judgments received by
Kim in this action and the other debts assigned to him in the Decree,
John’s net worth as a result of the court’s property division was more than
negative 300,000 even assuming the fictitious value assigned to his “pre-
distributed” assets. If the actual remaining values of the “pre-distributed”
assets are considered, then as a result of the court’s property division,
John’s net worth was more than negative 3550,000.

The court’s failure to include a requirement that Kim sell or
refinance the parties’ home was an untenable magnification of the already
patent disparity in the parties’ economic circumstances. The court not
only stripped John of nearly all the parties’ assets, it effectively eliminated
his ability to obtain credit on his own. The trial court therefore abused its

discretion, and its decision must be reversed.
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8. The trial court committed reversible error by refusing to
allow John to access available but unassigned credit on a

line of credit.

The trial court’s assignment of assets and liabilities did not account
for all of the parties’ property. In particular, the court did not assign the
right to access the $49,155 in available credit on the parties’ Bank of
America home equity line of credit. The jointly-held available credit was
not addressed in the Decree or any of the other final orders (CP 617-71),
was never mentioned in the court’s oral ruling (RP 1222-42), and was not
addressed in the court’s written decision (CP 652-61). Moreover, the right
to access the jointly-held available credit was not part of the initial Petition
for Dissolution, never mentioned in Kim’s Trial Brief, and was never
addressed at trial. See, e.g., CP 1-7, 310-43.

Instead, the only references to the line of credit were made in the
context of assigning responsibility for the then-existing $49,125 debt on
the line of credit to Kim. According to Section 3.5 of the Decree, for
example, the “liabilities” to be paid by Kim include the “Bank of America
Home Equity Line of Credit.” CP 631 (Appendix 2, p. 4). That liability,
however, was identified and valued as the amount of the then-existing debt
in Finding of Fact 2.10. CP 620 (Appendix 1, p. 4).

Because the Decree did not require Kim to sell the parties’ home or

refinance the line of credit, John was still a jointly liable “borrower” on
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the line of credit, and thus retained the right to “request and receive credit
advances” on his signature alone. In addition, nothing in the line of credit
agreement conditioned either parties’ future right to access available credit
on joint ownership of the parties’ home. CP 1041-1101.

Under Washington law, community property not disposed of in a
decree of dissolution is held by the parties as tenants in common, and the
adjudication of rights not disposed of in a dissolution decree requires an
independent action for partition. In re Marriage of Monaghan, 78 Wn.
App. 918, 929, 899 P.2d 841 (1995). Given the court’s failure to assign
tht;, right to access the available credif on the account, John retained the
right as a tenant in common to utilize that available credit.

When John accessed $10,000 of the available credit in November
2009, however, Kim obtained a temporary restraining order freezing
John’s bénk accounts. The trial court subsequently entered a judgment
and order requiring John to return the funds, restraining John from future
access to the line of credit, and awarding attorney fees of $2,990 against
John. CP 1178-80, 1220-22. Notably, the court did not in any way restrict
Kim’s right to access any of the remaining credit on the line of credit.

The trial court’s refusal to allow John to access any of the
unassigned but available credit on the still jointly-held line of credit was

not only contrary to Washington law, it potentially worsens the already
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patent disparity in the parties’ economic circumstances. As a result of the
court’s division of property and failure to require Kim to sell or refinance
the parties’ former home, John was saddled with crushing debt, a negative
net worth of more than $550,000, and an inability to obtain individual
credit. The post-trial decision to bar access to the unassigned credit by
John but not Kim not only prevents John from utilizing the only
significant credit left to him, it gives Kim the unilateral right to increase
John’s joint and several liability and worsen his negative net worth. As
such, the trial court abused its discretion, and the Judgment and Order on
Petitioner’s Motion to Clarify and Enforce Decree and Request for
Attorney’s Fees must also be reversed.

B. The trial court abused its discretion in awarding “back child
support” to Kim and in setting the parties’ prospective child

support obligations.
1. Legal standard and standard of review.

Child support decisions are reviewed on appeal using the same
“abuse of discretion” standard utilized in reviewing a court’s division of
property. See, e.g., In re Marriage of Fiorito, 112 Wn. App. 657, 663-64,
50 P.3d 298 (2002).

The amount of child support rests in the sound
discretion of the trial court. This court will not substitute

its own judgment for that of the trial court where the record

shows that the trial court considered all relevant factors and
the award is not unreasonable under the circumstances.

-42-



In re Marriage of Fiorito, 112 Wn. App. at 664.

When setting child support, a court is obligated to consider “all
income and resources of each parent’s household”. RCW 26.19.071(1).2
“A trial court's failure to include all sources of income not excluded by
statute is reversible error.” In re Marriage of Bucklin, 70 Wn. App. 837,
840, 855 P.2d 1197 (1993). Pursuant to RCW 26.19.035(4), a trial court is
required to use the state’s mandatory child support worksheets in
calculating child support awards.

Once each parent’s net monthly income is computed, the trial court
determines the “standard calculation” basic child support level from the
tables in RCW 26.19.020.> RCW 26.19.020 (1998) sets out the
presumptive level of child support for combined monthly net incomes up
to and including five thousand dollars. Accbrding to the statute:

When combined monthly net income exceeds seven
thousand dollars, the court may set support at an advisory
amount of support set for combined monthly net incomes

between five thousand and seven thousand dollars or the
court may exceed the advisory amount of support set for

2RCW 26.19.071 was amended effective October 1, 2009.
RCW 26.19.071(1) was not altered by the 2009 amendment.

3 RCW 26.19.020 was amended effective October 1, 2009, and now sets
the presumptive support obligations for incomes up to $12,000 per month.
This matter was decided under former RCW 26.19.020 (1998), a copy of
which is attached as Appendix 8.
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combined monthly net incomes of seven thousand dollars
upon written findings of fact.

Under RCW 26.19.0754, a court may elect to deviate from the
standard calculation and require more or less than the “presumptive
amount of support.” See RCW 26.19.075(2). The reasons for deviation
may include “sources of income” such as “possession of wealth”,
“nonrecurring income”, “debt and high expenses” and ‘“residential
schedule”. See RCW 26.19.075(1).

Under RCW 26.19.080°, a court may also deviate from the “basic
support obligation derived from the economic table” (RCW 26.19.080(1))
by ordering parents to share in particular “extraordinary health care
expenses” (former RCW 26.19.080(2) (1996)) and/or “day care and

special child rearing expenses (RCW 26.19.080(3)).

* RCW 26.19.075 was amended effective October 1, 2009. The current
statute includes an additional ground for deviation under
RCW 26.19.075(1)(a)(ix) for income “that has been excluded under
RCW 26.19.071(4)(h)” but is otherwise identical to former
RCW 26.19.075 (1997).

5 RCW 26.19.080 was amended effective October 2, 2009. The current
statute changes the terminology of former RCW 26.19.080(2) (1996) by
using the term “health care costs” instead of “extraordinary health care
expenses,” eliminating the 5% threshold for shared expenses, and
including a non-exclusive list of health care costs. The remainder of the
former statute was not altered by the 2009 amendment.
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In making any award of child support, the trial court is required to
enter “written findings of fact” supporting its decision. According to
RCW 26.19.035(2):

An order for child support shall be supported by written
findings of fact upon which the support determination is
based and shall include reasons for any deviation from the
standard calculation and reasons for denial of a party's
request for deviation from the standard calculation. The
court shall enter written findings of fact in all cases whether
or not the court: (a) Sets the support at the presumptive
amount, for combined monthly net incomes below five
thousand dollars; (b) sets the support at an advisory
amount, for combined monthly net incomes between five
thousand and seven thousand dollars; or (c) deviates from
the presumptive or advisory amounts.

Written findings of fact are similarly required for any deviation
from a parent’s basic support obligation. According to
RCW 26.19.075(2):

The presumptive amount of support shall be determined
according to the child support schedule. Unless specific
reasons for deviation are set forth in the written findings of
fact and are supported by the evidence, the court shall order
each parent to pay the amount of support determined by
using the standard calculation.

Written findings are also required by RCW 26.19.075(3):

The court shall enter findings that specify reasons for any
deviation or any denial of a party's request for any
deviation from the standard calculation made by the court.
The court shall not consider reasons for deviation until the
court determines the standard calculation for each parent.
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See also former RCW 26.19.020 (1998) (“[T]he court may exceed the
advisory amount of support set for combined monthly net incomes of
seven thousand dollars upon written findings of fact.”)

The failure to make written findings of fact in support of a child
support award is reversible error. See, e.g, In re Marriage of
McCausland, 159 Wn.2d 607, 620, 152 P.3d 1013 (2007) (“Although
cursory findings of fact and the trial record might appear to justify
awarding a child support amount that exceeds the economic table, only the
entry of written findings of fact demonstrate that the trial court properly
exercised its discretion in making the award.”) (emphasis in original); see
also In re Marriage of Choate, 143 Wn. App. 235, 243, 177 P.3d 175

(2008) (“An unsupported deviation is also an abuse of discretion.”)

2. The trial court committed reversible error by awarding Kim

(3

‘back child support” calculated by retroactively extending
and increasing John’s pre-trial child support obligation.

As part of i;s final Order of Child Support, the trial court awarded
Kim a judgment for “back child support” totaling $4,766, despite the fact
that Kim never requested “back child support” or a modification of the
Temporary Order of Child Support in effect prior to and during the trial in
any of her trial pleadings or at any time during the course of the trial. See,
e.g., CP 310-43. According to the Order of Child Support, the judgment

was calculated by retroactively applying the $812.15 support obligation
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set in the final Order to the period beginning March 1, 2008; charging
John $812.15 per month for March, April, May and June 2008 even
though no Order of Child Support had been in place at that time; and then
charging John the difference $812.15 and the child support payments he
made under the Temporary Order for Child Support for each month from
July 2008 to March 2009. CP 638 (Appendix 3, p. 2). This is an
impermissible retroactive modification of child support.

Contrary to RCW 26.19.035(2), no written findings of fact
supporting the “back child support” award were included in the Order of
Child Support, the Decree of Dissolution, or the Findings of Fact and
Conclusions of Law. CP 617-71. In fact, the Order of Child Support does
not include any findings whatsoever; in Section 3 of the Order of Child
Support, under the heading “Findings and Order”, the trial court began the
section with the phrase “It Is Ordered” followed by 22 different orders
regarding the payment of child support. CP 638-44 (Appendix 3, pp. 2-8).
In addition, an award for “back child support” was never mentioned in the
court’s oral ruling. RP 1222-42.

The only arguable justification for the award appeared in the trial
court’s written decision, which included the following statement:

The father stopped paying his court ordered child
support in March of 2008. Judgment will be entered
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against the father for $4766 for back support for the period
from 3/1/08 — 3/31/09.

CP 655 (Appendix 5, p. 4).

The court’s award of “back child support” is another egregious
abuse of discretion that must be reversed. First, even assuming the
statement in the court’s oral ruling could be construed as a requisite
finding of fact, no rational trier of fact could possibly find that John
“stopped paying his court ordered child support in March of 2008”
because no child support order existed as of March 1, 2008, or any time
prior to that. In fact, no child support order existed until the court entered
a Temporary Order of Child Support on July 17, 2008. Under the
Temporary Order, John was obligated to pay child support effective July
1,2008. CP 181; Ex. 131. The Temporary Order also included a specific
finding that “[n]o back child support is owed at this time.” CP 183; Ex.
132. Moreover, it was undisputed that John made al/ of the “court ordered
child support” payments required under the Temporary Order; the
calculation of “back child support” was based on John's prior payments
under the Temporary Order.

Second, the trial court’s award was also an abuse of discretion
because it was plainly impermissible under Washington law. Under

RCW 26.09.170, once a support order has been entered, any change to a
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party’s support obligation can only be applied prospectively. According to
RCW 26.09.170(1):
Except as otherwise provided in subsection (7) of

RCW 26.09.070, the provisions of any decree respecting

maintenance or support may be modified: (a) Only as to

installments accruing subsequent to the petition for
modification or motion for adjustment except motions to
compel court-ordered adjustments; and, (b) except as
otherwise provided in subsections (5), (6), (9), and (10) of

this section, only upon a showing of a substantial change of

circumstances.

(emphasis  added). Notably, the referenced exception in
RCW 26.09.070(7) only applies to the modification of support agreed to
as part of a separation contract.

The statutory prohibition against the retroactive imposition of child
support obligations is part of well-settled Washington law. As the court
succinctly observed in In re Marriage of Scanlon, 109 Wn. App. 167, 178-
79, 34 P.3d 877 (2001), “[a] court may not make a retroactive award of
support.” See also In re Marriage of Shoemaker, 128 Wn.2d 116, 121,
904 P.2d 1150 (1995) (RCW 26.09.170(1) “reflects long-settled law in
this state that a modification of child support may not operate
retroactively.”).

The court decision to award Kim “back child support” by

retroactively extending and increasing John’s obligation under the
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Temporary Order of Child Support is impermissible and was a manifest

abuse of discretion that must be reversed.

3. The court committed reversible error by retroactively
extending and increasing John’s obligation to reimburse
Kim for child-related expenses.

Under the Temporary Order of Child Support, the parties’ were
obligated to reimburse each other for their proportional share of certain
child-related expenses incurred after June 1, 2008. CP 182-83. John’s
share of child-related expenses under the Temporary Order was set at
29%.

In Section 3.20 of the final Order of Child Support, the trial court
retroactively extended and increased John’s reimbursement obligation:

The father was required to pay his proportionate
share of extra-curricular and medical expenses under a
temporary order of child support with a lesser percentage
share calculated. @ The father, however, has resisted
payment of these expenses. For expenses which have, in
fact, been reimbursed by the father under the temporary
order, there shall not be a retroactive increase, however
expenses for which no reimbursement has yet been made
shall be paid at the rate of 36.6% by the father. If the father
does not pay his share of child related expenses owed for
the period from 3/1/08-3/1/09, the mother may seek
enforcement of the same through the Division of Child
Support. If the father disputes these expenses, he shall
have to provide a detailed explanation of the disputed
amounts and shall not be allowed to offset the amounts (but
must make his own request for reimbursement for any-child
related expenses paid by him).
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CP 644 (Appendix 3, p. 8). As noted above, none of the trial court’s final
orders include any written findings of fact supporting an award of back
child support.

More than four months after the entry of the final Order of Child
Support, Kim filed a motion for contempt against John, seeking a
judgment for the “back” reimbursement imposed by the Order and for
expenses incurred after entry of the Order. CP 997-1002. On October 9,
2009, the court entered an Order which included a finding that John
“failed to pay any of his share of the children’s expenses for the following
time periods: 3/01/08 through 3/31/09 and upon entry of the Final Order
4/09 — 9/09.” The Order also found John in contempt for his “failure” to
pay, entered a judgment against him which included $2,286 for “unpaid”
expenses from March 1, 2008 to March 31, 2009, and order that the
finding of contempt could only be purged if John paid $100 per month for
nine months towards his “past due debt” and stayed “current and timely
with support obligations going forward.” CP 1134-41.

Like the court’s “back child support” award, its retroactive
extension and increase of John’s reimbursement obligation is a manifest
abuse of discretion that must be reversed. Contrary to RCW 26.19.035(1)
and RCW 26.19.075(2) and (3), the court failed to make any written

findings of fact in support of its order. Even assuming Section 3.20 of the
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Order of Child Support could be construed as a finding, it is based on
untenable grounds. Because no obligation to reimburse Kim for expenses
incurred prior to June 1, 2008 existed, for example, John could not
possibly have “resisted” paying for them. As for expenses subject to
reimbursement under the Temporary Order of Child Support, the evidence
at trial was that John had paid $2,528 to Kim, and that there was an
unresolved dispute between the parties over offsets against Kim’s last
request for $749.11 in reimbursements. Ex. 63.

As before, the court’s retroactive increase of John’s share of child-
related expenses is contrary to Washington law. An obligation to pay for
health care costs and other “special child rearing expenses” is part of
parent’s child support obligation under RCW 26.19.080, and is therefore
subject to the prohibition against retroactivity specified in RCW
26.09.170(1). Accordingly, the court’s retroactive extension and increase
of John’s reimbursement obligation, and the subsequent contempt order

enforcing that extension and increase, must both be reversed.

4. The court committed reversible error by failing to consider
all of Kim’s income and the parties’ assets and liabilities in
setting child support.

In determining child support obligations, a trial court is statutorily
obligated to consider all sources of income from any source for each

parties. RCW 26.19.071(1). According to RCW 26.19.071(3)(j), a party’s
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gross monthly income includes “trust income” as well as salaries, wages
and disability benefits.

In setting child support in this case, however, the trial court did not
consider all of Kim’s income. The gross monthly income listed for Kim
on the child support schedule worksheet was $8,516.24, which consisted
of Kim’s salary from Costco, her combined disability benefits, and $100
per month from her self-employment as a photographer. CP 646
(Appendix 3 Worksheet, p. 1); RP 1143. At trial, however, Kim also
testified that she received approximately $500 per month from her
Exemption Trust to pay for some of her medical expenses. RP 660-61;
Ex. 73. In addition, Kim conceded that she had the sole discretion to
withdraw up to 5% of the Exemption Trust principal each year for her
medical expenses, and up to an additional 5% of the Exemption Trust each
January for her discretionary use. RP 272. At the time of trial, Kim
valued the Exemption Trust at $423,356. RP 1138.

Although Kim chose not to take a distribution from the Exemption
Trust in January 2008 (RP 625-26), she retains the discretion to
supplement her annual income using the Exemption Trust for the
foreseeable future. The trial court’s unexplained failure to make any
accounting for the Exemption Trust in its child support calculation is a

manifest abuse of discretion. The court should have either included

.53



additional gross monthly from the Exemption Trust or deviated from the
standard calculation of child support to account for Kim’s “[p]ossession of
wealth”, particularly as compared to Kim. See RCW 26.19.075(1)(a)(vi).
The court’s failure to do either is reversible error. In re Marriage of
Bucklin, supra.

The court’s error was compounded by its failure to complete the
mandatory Child Support Schedule Worksheets in violation of
RCW 26.19.035(4). Had the court completed Part VI of the Worksheets,
for example, it would have been forced to explicitly consider the evidence
at trial of each parent’s respective “household assets”, “household debts”,
“other household income” and “non-recurring income”. CP 648-49
(Appendix 3, pp. 12-13). As noted in the instructions for Part VI of the
Worksheets, “[pJursuant to INCOME STANDARD #1: Consideration of
all income, “all income and resources of each parent’s household shall be
disclosed and considered by the court when the court determines the child
support obligation of each parent.” See Appendix 7 (Instructions for

Worksheets, p. 5).6

8 Appendix 7 is a copy of the Washington State Child Support Schedule
definitions and standards, instructions, economic table and worksheets in
effect at the time of trial in this matter.
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The court’s failure to account for Kim’s Exemption Trust and to
consider all the parties’ assets and liabilities in setting child support was

therefore reversible error.

5. The court committed reversible error in setting the amount

of income imputed to John and/or in failing to deviate
downward to account for his circumstances.

According to former RCW 26.19.071(6) (1997)", “In the absence
of information to the contrary, a parent's imputed income shall be based on
the median income of year-round full-time workers as derived from the
United States bureau of census, current populations reports, or such
replacement report as published by the bureau of census.” In order to
impute income different from the statutorily mandated “median income”,
therefore, a court must therefore have sufficient evidence in the record to
vsupport the basis for its imputed income.

The court did not enter any written findings of fact or conclusions
of law in any of its final orders in support of its decision to impute
monthly gross income of $5,000 to John. The only justifications for the
court’s decision were included in its oral ruling and written decision. In

its oral ruling, the court stated:

7 The 2009 amendment to RCW 26.19.071(6) retained the quoted
language from former RCW 26.19.071(6) (1997), but included it as the
fifth of five prioritized grounds for setting imputed income.
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Mom wants his income imputed at $10,000 a
month. That too is unrealistic. He’s lost his job. That’s

not out there any more. But the choices that he has made

are also not realistic. So all the court could think to do was

to look at his education, to look at his age and look at his

capabilities, and I’m going to set his income at half of what

the mother wanted and more than what he wanted, so I'm

setting his income at $5,000 a month.

RP 1230. In its written decision, the court provided a different rationale
for the income imputed to John:

He is deemed to be voluntarily under employed and his

income will be imputed at $5,000 since he failed to provide

evidence of his actual income. This is 1/2 of his prior
monthly earnings.
CP 655 (Appendix 5, p. 4)

The trial court abused its discretion by imputing income to John at
$5,000 per month instead of the default median income figure pursuant to
former RCW 26.19.071(6) (1997). To the extent the court’s decision was
based on arbitrarily cutting Kim’s request in half, it was not based on any
evidence at all. To the extent it was based on the “1/2 of [John’s] prior
monthly earnings”, it is similarly faulty. The evidence at trial was that
after leaving private practice, John worked for his own start-up company
from September 2005 to October 2007. For the period from September
2005 though May 2006, John did not receive any income at all from his
company. RP 974, 1105. For the period from June 2006 to January 2007,

John received a “guaranteed payment” from his company of $7,500 per
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month. And for the period from February 2007 to October 2007, John
received a “guaranteed payment” from his company totaling $10,000 per
month. Exs. 92, 97. Taken over the 26 month period of his self-
employment, therefore, the most John could be said to have earned at his
prior employment was an average of $5,770 per month. Moreover, the
evidence at trial was that a significant factor in his income from self-
employment was his ability to provide legal services, a skill he could no
longer rely on following his disbarment. RP 1038-39.

Even if the Court had a arguable factual basis for imputing a gross
monthly income of $5,000 to John, John was attending school full-time at
the time of trial in order to retrain for a new career, that he would
complete his education a little more than year later, and that while he
reasonably anticipated earning more than $100,000 per year within
another one or two years, his income in the interim would be much less.
RP 711-28.

In light of his education schedule, John requested a downward
deviation in his child support obligation until he was able to obtain his
degree and certification and begin teaching. The trial court rejected John’s
request without making any written findings. Instead, the trial court
merely included a conclusory statement in Section 3.8 of the Order of

Child Support that “no good reason exists to justify deviation.” CP 640
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(Appendix 3, p. 4). Pursuant to RCW 26.19.075(3), however, written
findings are required if a court denies a request for deviation from the
standard calculation.

The requisite “information to the contrary” to support the trial
court’s decision to impute income of $5,000 per month to John instead of
using the median income table simply did not exist. Given the evidence at
trial and the trial court’s proffered rationale, the court abused its discretion
in imputing income to John in excess of the statutorily mandated “median
income” and in its decision to deny the father’s request for a downward

deviation. The decision must be reversed.

6. The court committed reversible error in awarding a
prospective right to reimbursement for additional child
expenses.

As noted above, a trial court may add to a parents’ “basic support
obligation” by ordering parents to share “extraordinary health care
expenses” (former RCW 26.19.080(2) (1996)) and/or “day care and
special child rearing expenses (RCW 26.19.080(3)). Because such awards
result in a deviation from the basic obligation, a court is obligated to enter
written findings of fact in support of any additional obligations.
RCW 26.19.075(2), (3).

In particular, a court imposing support obligations that exceed the

basic support obligation “should consider, at a minimum, the parents’
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standard of living and the children’s special medical, educational, or
financial needs.” In re Marriage of Krieger, 147 Wn. App. 952, 960, 199
P.3d 450 (2008).

[The] factors [to be considered] were set forth in In
re Marriage of Daubert and In re Marriage of Rusch. In
Daubert, the court held that findings in support of an award
above the advisory amount “must explain why the amount
of support ordered is both necessary and reasonable.” The
court explained that to determine whether the support is
necessary, courts should consider “the special medical,
educational and financial needs of the children,” and to
determine whether the support is reasonable, courts should
consider the parents’ income, resources, and standard of
living.

In re Marriage of Krieger, 147 Wn. App. at 960-61 (footnotes omitted).
In Section 3.15 of the Order of Child Support, the trial court
prospectively imposed additional support obligations for “[e]ducational

9 <

expenses”, “[e]xtracurricular activities” including sports, dance and school
trips, and “auto insurance for the children.” CP 641-42 (Appendix 3,
pp. 5-6). In Section 3.19 of the Order of Child Support, the court also
imposed an additional support obligation for “extraordinary health care
expenses.” CP 643-44 (Appendix 3, pp. 7-8).

At no point did the trial court enter written findings or otherwise
indicate that it had considered the costs, necessity or reasonableness of any

of the additional support obligations, or that it had considered either of the

parent’s income, resources or standard of living. Moreover, there was no
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evidence in the record that would have enabled the court to determine the

costs or financial impact of the additional support obligations. The court

abused its discretion in imposing a prospective right to reimbursement for
additional child expenses, and its decision must be reversed.

C. The trial court abused its discretion by requiring John to
maintain Kim as the sole beneficiary on his life insurance
policy.

The final paragraph of Section 3.15 of the Decree of Dissolution
requires John to maintain Kim as the sole beneficiary on his life insurance
policy:

The husband shall pay the premium on and maintain the

wife as beneficiary on his current life insurance policy and

on any subsequent policies purchased to replace the current

life insurance policy until such time as there is no

obligation for child support or post-secondary support

payable for the children. The husband shall direct the
insurance provider in writing that they shall notify the wife

is [sic] the policy lapses, is in danger of lapsing or has been

cancelled and provide wife with a copy of such notice.

CP 635 (Appendix 1, p. 9). The undisputed evidence at trial was that John

had a term life insurance policy with coverage of $1,050,000 that named

Kim as the sole beneficiary. RP 840; Ex. 138.

The trial court abused its discretion by imposing an unlimited
obligation on John to maintain Kim as the sole beneficiary on his life

insurance policy, and to seemingly obligate John to hold life insurance

with her as the sole beneficiary until such time as he no longer owes child
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support. While a court may exercise its discretion to require maintenance

of a life insurance policy to secure child support payments, the court’s

discretion is limited to the amount needed to secure unpaid and/or

foreseeable child support obligations. See In re Marriage of Sager, 71

Wn. App. 855, 861, 863 P.2d 106 (1993); Riser v. Riser, 7 Wn. App. 647,

650, 501 P.2d 1069 (1972).

The insurance obligation imposed by the trial court must be
reversed, with instructions to limit John’s obligation to maintain Kim as
the beneficiary on his insurance policy for whatever amount is determined
to be his foreseeable total support obligation.

D. The trial court abused its discretion by granting Kim sole
decision-making authority over “major decisions” involving
the parties’ children in the Parenting Plan.

A parent’s right to participate in decision-making under a
parenting plan may only be limited in certain specific situations.
According to RCW 26.09.187(2)(b):

The court shall order sole decision-making to one parent

when it finds that:

(i) A limitation on the other parent's decision-

making authority is mandated by RCW 26.09.191;

(ii) Both parents are opposed to mutual decision
making;
(iii) One parent is opposed to mutual decision

making, and such opposition is reasonable based on the
criteria in (c) of this subsection.
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And according to RCW 26.09.187(2)(c):

Except as provided in (a) and (b) of this subsection, the
court shall consider the following criteria in allocating
decision-making authority:

(i) The existence of a limitation under
RCW 26.09.191;

(ii) The history of participation of each parent in
decision making in each of the areas in
RCW 26.09.184(5)(a);

(iii) Whether the parents have a demonstrated
ability and desire to cooperate with one another in decision
making in each of the areas in RCW 26.09.184(5)(a); and

(iv) The parents' geographic proximity to one
another, to the extent that it affects their ability to make
timely mutual decisions

In Section 4.2 of the Parenting Plan Final, the trial court ordered
that Kim was to have sole decision-making authority over the following
“major decisions” involving the parties’ children: education decisions,
non-emergency health care, religious upbringing, extracurricular activities,
high risk activity, trips without parents, and “[t]attoos, piercings, hair
coloring, head shaving, etc.” CP 668-69 (Appendix 4, pp. 7-8).

The only place the court expressed a basis for its decision was in
its oral ruling:

[T]he parties’ inability to make a decision together does at

this point in time justify putting sole decision making in the

hands of the mother.

As I have looked at the history of this from the
beginning to the end, there has not been an ability for these

parties to make decisions. And it’s cost money because of
the delays in getting those decisions made.
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parties to make decisions. And it’s cost money because of
the delays in getting those decisions made.

RP 1233. To the extent the trial court’s oral ruling can be considered a
“finding”, it does not meet the criteria set out in RCW 26.19.187(2), and
does not explain the expansive list of child-related decisions awarded to
Kim. In fact, not only did the trial court fail to find that any of the four of
the grounds listed in RCW 26.19.187(2)(c) justified a restriction on John’s
participation in decision-making, it made up its own ground.

The court based its decision on its belief that “the parties’ inability
to make a decision together” following their separation has “cost money.”
Other than the costs associated with their dissolution, however, there were
no other costs that were connected to any purported lack of mutual
decision-making between the parties. It seems the trial court based its
decision to restrict John’s parental rights on the fact that the parties had
engaged in a costly divorce proceeding.

The trial court abused its discretion in granting sole-decision-
making authority to Kim. Given the absence of findings as well as the
absence of evidence supporting any of the criteria in

RCW 26.09.187(2)(c), the trial court’s decision must be reversed.
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E. John is entitled to an award of attorney’s fees and costs on
appeal.

Pursuant to RCW 26.09.140, a court “after considering the
financial resources of both parties” may order a party to pay a reasonable
amount for the costs and attorney’s fees incurred in a dissolution
proceeding. The statute further provides that an appellate court has the
discretion to “order a party to pay for the cost to the other party of
maintaining the appeal and attorney's fees in addition to statutory costs.”
See also RAP 18.1(c).

In light of the multiple reversible errors by the trial court, the
significantly disparate financial circumstances of the parties, and the
substantial resources available to Kim but not John, this court should
exercise its discretion under RCW 26.09.140 and award reasonable
attorney’s fees and costs on appeal to John. Pursuant to RAP 18.1(c),
John will file a timely amended financial declaration with the Court in
support of this request.

VI. CONCLUSION

For the reasons stated above, this Court must:

(1) Reverse the Decree of Dissolution, Findings of Fact and
Conclusions of Law, Parenting Plan Final, Order of Child Support Final

Order, Order on Kim’s Motion for Reconsideration and/or Amendment of
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Judgment Pursuant to CR 59, Order on Show Cause re
Contempt/Judgment, and Judgment and Order on Petitioner’s Motion to
Enforce and Clarify Decree and Request for Attorney Fees;

(2) Remand for valuation and division of the parties’ community
and separate assets and liabilities consistent with Washington law;

(3) Remand for determination of child support and expense
reimbursements consistent with Washington law;

(4) Remand for modification of the Decree of Dissolution to limit
any requirement that John maintain Kim as a beneficiary on his life
insurance policy to her right to receive an amount representing his
foreseeable total support obligation;

(5) Remand for modification of the Parenting Plan Final to grant
joint decision-making rights to the parties; and

(6) Award reasoniilxe attorney’s fees and costs on appeal to John.

DATED this _L‘L day of December, 2009

RHE E. ZINNECKER, PLLC

By ,é”% .7
Rhe E. ZinnecKér
WSBA No. 24535
Attorney for Appellant
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DAVID WITTEN:
Danas SN ww‘
Superior Court of Washington
County of King
In re the Marriage of:
KIMBERLY KRISTEN MELE No. 08-3-01695-5 SEA
Petitioner,
and Findings of Fact and
Conclusions of Law
JOHN PETER MELE (FNFCL)
Respondent.
1. Basis for Findings

The findings are based on trial. The following people attended:

Kimberly Mele and her lawyer, Patricia Baugher.
John Mele and his lawyer, Rhe Zinnecker.

Dr. Melanie English, Ph. D.

Dr. Dianne DeWitt, Ph. D.

Jack Wall, Real Estate Appraiser
Donald Jury, Real Estate Appraiser
Lara Weed, MA
Richard Moraski
Noel Voorheis
Jay Tihinen
I1. Findings of Fact

Upon the basis of the court record, the court Finds:
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2.6

2.7

2.8

Residency of Petitioner

The Petitioner is a resident of the State of Wéshington.

Notice to the Respondent

The respondent appeared, responded or joined in the petition.

Basis of Personal Jurisdiction Over the Respondent

The facts below establish personal jurisdiction over the respondent.
The respondent is presently residing in Washington.

Date and Place of Marriage

The parties were married on October 6, 1990 at King County, WA.

Status of the Parties

Husband and wife separated on April 20, 2007.

Status of Marriage

The marriage is irretrievably broken and at least 90 days have elapsed since the date the
petition was filed and since the date the summons was served or the respondent joined.

Separation Contract or Prenuptial Agreement

There is no written separation contract or prenuptial agreement.

Community Property

The parties have the following real or personal community property (asset values are as
shown on Exhibit A, which is approved by the court and incorporated herein):

Family home located at 5752 159" Place S.E., Bellevue, Washington, 98006 and legally
described as:

LoT 14, LAKEMONT HIGHLANDS DIVISION 2, ACCORDING TO THE PLAT THEREOF
RECORDED IN VOLUME 171 OF PLATS, PAGES 32 THROUGH 38, INCLUSIVE, IN KING

COUNTY, WASHINGTON.

Tacoma Condominium, value unknown, located at 1120 CLiff Avenue, #307, Tacoma,
Washington, 98402 and legally described as:

WPF DR 04.0300 (6/2006) - CR 52; RCW 26.09.030;.070(3)
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UNIT 307 CLIFF STREET LOFTS, A CONDOMINIUM, ACCORDING TO THE DECLARATION
THEREOF RECORDED UNDER PIERCE COUNTY RECORDING NUMBER 200405040443, AND
ANY AMENDMENTS THERETO; SAID UNIT IS DENOTED ON THE SURVEY MAP AND PLANS FILED
UNDER RECORDING NUMBER 20005045002, RECORDS OF PIERCE COUNTY, WASHINGTON.

Whistler Timeshare (one third owned by Estate of Leon K. Moraski; two-thirds owned by
the community)

Hawaii Timeshare (one third owned by Estate of Leon K. Moraski; two-thirds owned by
the community)

Community portion of Wife’s Costco 401(k)
Wife’s Charles Schwab IRA Account XXXX-5267

Wife Costco Stock Option Grants valued on 3/2/09 based on Trial Exhibit #86 admitted
into evidence on 3/5/09 showing the value of Costco Stock at $40.84 per share.

Charles Schwab Brokerage Account XXXX-3771
Bank of America Account # 78224151
2000 Ford Expedition
Pre-distributed community property:
To the husband:
Husband’s WAMU Account (valued at separation at $3,194)

Husband’s Charles Schwab IRA valued at $274,476 (pre-distributed to husband in
12/07)

2006 Tax Refund (pre-distributed to husband in 10/07) of $23,321

$5000 from Joint Charles Schwab brokerage account XXXX3771 (distributed to
husband in 07/07)

Comic book collection in husband’s possession valued at approximately $30,000

To the wife:

Wife’s Bank of America Accounts (valued at separation at $14,832)

Fndngs of Fact and Concl of Law (FNFCL) - Page 3 of 9 HER FIRM PLLC
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Wife’s Costco Stock Options (gross amount received: $15,975)
$1870 community lien against wife’s 2007 VW Beetle

Camera equipment valued at $4000

2.9  Separate Property
The husband has no real or personal separate property.
The wife has the following real or personal separate prdperty:
$3750 from Charles Schwab Brokerage Account XXXX-3771
Charles Schwab Brokerage Account XXXX-6441

Charles Schwab Brokerage Account XXXX-5419 - the Leon K. Moraski
Exemption Trust account

2007 VW Beetle
Post-Separation contributions to Costco 401 (k) of $8,795
2.10 Community Liabilities
The parties have incurred the following community liabilities:
WAMU Home Mortgage of approximately $492,145
Bank of America Home Equity Line of Credit of $49,125
American Express Credit Card ending in -2005 balance of $13,140 at separation
WSECU Credit Card ending in -5475 balance of $1978 at separation

Loan to Animadoodle owed to Richard Moraski balance of $5292 (including principal
and interest)

2.11 Separate Liabilities

The husband has incurred the following separate liabilities:

WPF DR 04.0300 (6/2006) - CR 52; RCW 26.09.030;.070(3
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Bank of America Credit Card ending in 4584 used for Electric Hendrix LLC which
husband testified was cancelled by the company one year prior to the parties’ separation
which did not appear on the husband’s credit report in admitted Trial Exhibit 89 and
which he solely agreed to assume responsibility for after separation and contrary to the
Electric Hendrix LLC Agreement in admitted Trial Exhibit 87.

American Express Credit Card Account ending in 3-21006

Chase Mastercard Credit Card Account ending in 2039

Any other credit cards in the name of the husband only

Liability for joint 2006 federal income tax (if any)

Liability for his own 2007 federal income tax (if any)

Liability for the fine levied against him by the Washington State Bar Association

Liability for any legal fees associated with the Washington State Bar Association hearing
and disbarment

Liability for any motor vehicle accidents for which he is at fault including the Dollar
rent-a car dispute

Liability for any monies owed to Thomas Shulich in connection with an unrefunded
damage deposit for the Tacoma Condominium which he unilaterally withheld from the
renter.

Any late fees, or cost of lien removal associated with the Tacoma condo homeowner’s
dues.

Any late fees incurred since separation on community debt for which the court assigned
him responsibility

Any other debt or liability, whether liquidated or unliquidated, accrued by him since
separation

The wife has incurred the following separate liabilities:
Bank of America Credit Card ending in 6666

Loan for 2005 taxes owed to Leon Moraski Exemption Trust balance of $14,047
(including principal and interest)

Any debt accrued by her since separation
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2.12 Maintenance
Maintenance should not be ordered because:
The husband has not demonstrated a need for maintenance as he is highly educated and
experienced, with an impressive resume. He was voluntarily unemployed since
November 2007 and then voluntarily underemployed beginning in June 2008. In a little
over a year he dissipated $274,000+ in community assets which could have been spent
establishing himself in a new profession, but instead were spent on lavish purchases, such
as a brand new Nissan Xterra, plasma televisions, i-pods and several hundreds of dollars
each month on comic books and related items.
The wife does not have the ability to pay maintenance: the wife has multiple sclerosis and
is currently permanently partially disabled, and is able to work only three days per week
at most. There have been two periods in the past where she has been temporarily totally
disabled and unable to work at all for many months in a row.
Other:

2.13 Continuing Restraining Order
Does not apply.

2.14 Protection Order
Does not apply.

2.15 Fees and Costs
Other: There is evidence of intransigence by the father which contributed to the high
attorneys’ fees in this case. There are, however, no funds from which to award attorneys’
fees.

2.16 Pregnancy
The wife is not pregnant.
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2.17 Dependant Children
The children listed below are dependent upon either or both spouses.
Name of Mother's/Father's
Child Age Names
Samantha Grace 16 Kimberly Mele /
John Mele
Jobn Arthur (Jake) 13 Kimberly Mele /
John Mele
Trevor James 9 Kimberly Mele /
John Mele
2.18 Jurisdiction Over the Children
This court has jurisdiction over the children for the reasons set forth below:
This state is the home state of the children because the children lived in
Washington with a parent or a person acting as a parent for at least six
consecutive months immediately preceding the commencement of this
proceeding.
2.19 Parenting Plan
The parenting plan signed by the court on this date is approved and incorporated as part
of these findings.
220 Child Support
There are children in need of support and child support should be set pursuant to the
Washington State Child Support Schedule. The Order of Child Support signed by the
court on this date and the child support worksheet, which has been approved by the court,
are incorporated by reference in these findings.
Other:
2.21  Other:
Does not apply.
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III. Conclusions of Law

The court makes the following conclusions of law from the foregoing findings of fact:

31

3.2

33

34

3.5

3.6

3.7

38

Jurisdiction

The court has jurisdiction to enter a decree in this matter.

Granting a Decree

The parties should be granted a decree.

Pregnancy

Does not apply.

Disposition

The court should determine the marital status of the parties, make provision for a
parenting plan for any minor children of the marriage, make provision for the support of
any minor children of the marriage entitled to support, consider or approve provision for
maintenance of either spouse, make provision for the disposition of property and
liabilities of the parties, make provision for the allocation of the children as federal tax
exemptions, make provision for any necessary continuing restraining orders, and make
provision for the change of name of any party. The distribution of property and liabilities
as set forth in the decree is fair and equitable.

Continuing Restraining Order

Does not apply.

Protection Order

Does not apply.

Attorney Fees and Costs

Each party should be responsible for their own attorneys’ fees and costs.

Other

Does not apply.

Fndngs of Fact and Concl of Law (FNFCL) - Page 8 of 9 BAUGHER LAW FIRM PLLC
WPF DR 04.0300 (6/2006) - CR 52; RCW 26.09.030;.070(3
(62006) - CR 52; 0G) 152 THIRD AVENUES., SUITE 101

FamilySoft FormPAK 2006

EDMONDS, WA 98020
PH: (425) 275-5000 FAX: (425) 7749842




10
11
12
13
14
15
16
17
18
19
20
21

22

24

]

paed ‘///5 99

Presented by:

Patricia Baugher, WSBA # 3144
Attomey for Petitioner
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Notice of presentation waived:

Rhe Zinnecker, WSBA # 24535
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