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I INTRODUCTION

In this motor vehicle/pedestrian accident case, plaintiff sued the City
of Seattle for not installing a marked, signalized crosswalk at the intersection
where plaintiff attempted to cross a busy arterial roadway. CP 7. Plaintiff
complained that the roadway was inherently dangerous because of heavy
traffic volumes. CP 1-13. Citing to citizen complaints, he argued that the
City had notice of the traffic conditions at this intersection and should
have installed measures to facilitate pedestrian crossing at this
intersection. CP 1-13

Plaintiff’s traffic engineering expert did not support plaintiff’s
theory. = He testified that no engineering improvements (marked
crosswalks or traffic signals) were appropriate at the intersection where
plaintiff chose to cross. He testified that there was nothing unusual about
the traffic conditions on this arterial road and that, while there were few
“gaps” in the natural flow of traffic on this road, the Rules of the Road
create opportunities for pedestrians to cross by requiring motorists to stop
for pedestrians in crosswalks. Plaintiff’s expert then opined that an
analysis of vehicular movements at the intersection adjacent to where
plaintiff chose to cross would support the installation of a signal at that
intersection to regulate vehicular movements. Plaintiff then changed his

theory of the case, arguing that the City should have installed a marked,



signalized crosswalk at that adjacent intersection, and argued that if the
City had done so, he would have chosen to cross at that intersection
instead. But plaintiff’s expert acknowledged that pedestrian demand at the
adjacent intersection did not meet criteria for a signal, and agreed that no
industry standard required the City to install a signal at the adjacent
intersection, regardless of whether warrants were met. CP 829-47.

The City moved for summary judgment. The City argued that,
given the statutory framework that regulates traffic operations at
unsignalized intersections, the City could not be liable under WPI 140.01
for not marking or otherwise improving a statutory crosswalk. The City
argued that, where plaintiff’s expert agreed that no engineering
improvements were warranted at the intersection in question, and where
he agreed that no industry standard required the City to undertake
improvements elsewhere along the arterial corridor, plaintiff lacked
sufficient evidence under CR 56 to establish that the City breached any
duty alleged. CP 320-53. The City also argued that plaintiff lacked
sufficient evidence to establish that any failure to mark and/or signalize
the adjacent intersection was a proximate cause of plaintiff’s injuries.

Plaintiff too moved for partial summary judgment. He asked that

the court 1) rule that the City had notice of a dangerous intersection; and



2) hold fault-free as a matter of law both plaintiff and the motorist

involved. CP 206-46.

The trial court granted the City’s motion for summary judgment

and the City’s motion to strike certain evidence that plaintiff submitted in

response and in support of his summary judgment motions. The trial court

denied plaintiff’s cross-motions. CP 957-66. Plaintiff now appeals from

those decisions.

IL

ISSUES PERTAINING TO APPELLANTS’ ASSIGNMENTS
OF ERROR

Whether plaintiff’s analysis abrogates the statutory
framework that regulates traffic operations at intersections;

Whether the trial court correctly concluded that claims
based on the engineering of the intersection of 15™ and 87™
fail as a matter of law;

Whether the trial court correctly concluded that claims
based on the engineering of the intersection of 15" and
Holman fail as a matter of law;

Whether the trial court acted within its discretion in striking
speculative and conclusory statements as to how plaintiff
might have behaved differently under different
circumstances;

Whether the trial court properly denied plaintiff’s motion
for partial summary judgment asking that the court rule as a
matter of law that the City had notice of a dangerous
intersection;



6. Whether the trial court properly denied plaintiff’s motion
for partial summary judgment asking that both he and the
driver be found fault-free as a matter of law;

7. Whether the trial court acted within its discretion in
admitting evidence of plaintiff’s prior settlement with the
commercial owner of the van involved for the limited
purpose of impeaching the driver’s post-settlement account
of this accident.

III. STATEMENT OF THE CASE

A. The Accident

Nicholas Messenger, age 12, was struck and seriously injured
while walking home from a Pizza Hut on the west side of 15™ Avenue
NW (15™), between NW 85™ Street and NW 87™ Street (87™), in Seattle’s
Crown Hill neighborhood. He was with his friend, 11-year-old Charlie
Spencer-Davis. CP 821-28; 854-69. Rather than availing themselves of
marked, signalized crosswalks a half-block south of the Pizza Hut at 85"
or continuing north to a marked, signalized crosswalk at Mary Avenue, the
boys decided to enter 15" in an unmarked but legal crosswalk at the
intersection of 87™. CP 827, 855. They proceeded in front of a stopped
curb-lane vehicle (operated by Merilee Mulholland); as they entered the
second (inside) lane of southbound travel, Nicholas was struck by the -

passenger-side mirror of a passing commercial van (operated by Steve

Hansen). CP 5-6.



B. Facts Relevant to Plaintiff’s Contentions of Negligence
Against the City and the City’s Motion for Summary
Judgment

15™ is a principal arterial that travels through Seattle’s Crown Hill
neighborhood and continues south across the Ballard Bridge towards
downtown Seattle. One block north of 872, 15" forms a Y-intersection
with Holman Road; there, 15" continues west into the Blue Ridge
neighborhood as a collector arterial while the principal arterial branches to
the northeast (as Holman) towards the Northgate area and I-5. CP 855,
865, 869. At 87" (and as it continues as a principal arterial), 15t
comprises five lanes — two lanes in each direction and a center two-way
left-turn lane. CP 855-56. The American Association of Highway and
Transportation Officials (AASHTO) defines the “normal range for urban
arterial streets [to be] four to eight lanes in both directions of travel
combined.” CP 855, 871-75. Plaintiff’s traffic engineering expert, Edward
Stevens, testified that there is nothing unusual about the width or number
of lanes comprising 15" at or in the vicinity of 87™. CP 834-35.

While “crosswalks” are established by statute on all legs of the
intersection (see RCW 46.04.160), the crosswalks at 15™ and 87™ are not
(and never have been) marked (see RCW 46.04.290). As plaintiff notes,
the City has received, over the years, requests by citizens to mark a

crosswalk at 87™. In response to these requests, and prior to the accident,



the City evaluated this location but, on all occasions, determined not to
mark a crosswalk. CP 857-60.

Although there was no marked crosswalk, there was, for some time
prior to this accident, an overhead sign displaying the word “crosswalk”
over the intersection. CP 861. Such signs are innovative treatments
which, under SMC 11.16.340(L), Seattle’s Traffic Engineer is authorized
to install for testing “under actual conditions of traffic.” CP 838; 848-53;
861. They are not prescribed or recognized by any industry standard.
The Seattle Department of Transportation (SDOT) occasionally, but
infrequently, installs these overhead signs, but, with exceedingly rare
exception under recent practices, only in conjunction with marked
crosswalks. CP 861. SDOT records do not indicate when or why, in the
absence of marked crosswalks, the signs that formerly hung at this
intersection were originally installed, but the City removed this sign
approximately two months prior to this accident based on 1) observably
low pedestrian demand at the intersection, 2) its decision not to mark a
crosswalk, and 3) citizen correspondence complaining that drivers ignored
the sign. CP 861. Mr. Stevens testified that he “would assume” that the
fact that there was no sign at the time of this accident was obvious to ény

pedestrian attending to the features of the intersection. CP 839.



Plaintiff retained Mr. Stevens “to evaluate the safety for pedestrian
travel at the intersection of 87™ and 15" and to evaluate any options that
[he] thought might alleviate any unsafe condition if [he] found one.” CP
833. Mr. Stevens opined that the intersection of 87" and 15" was “not
reasonably safe for pedestrians crossing” because of 1) “a lack of traffic
control signals™, 2) a lack of “allowable gaps”1 in traffic; 3) “the speed of
vehicles;” 4) “vehicular volume;” and 5) “the fact that there is a school in
the immediate area.” CP 834; 841-47.

Mr. Stevens agreed, however, that it would not be appropriate to
mark a crosswalk at 87" He testified that he would not recommend
marking a crosswalk at 87™. CP 837. He agreed that no traffic signal was
warranted at 87". CP 833. He noted a lack of “gaps” in traffic at 87™, but
admitted that no engineering standard of care requires “sufficient
allowable gaps” at any particular location. CP 835. He agreed that the
Rules of the Road create gaps for pedestrians to cross by requiring
motorists to stop for pedestrians in all unsignalized crosswalks, marked or

unmarked. CP 836. Mr. Stevens identified the width of 15™ as a factor in

! A “gap” refers to a break in the natural flow of traffic of sufficient length to allow a
pedestrian to cross (i.e., excluding from the analysis a motorist’s obligation under RCW
46.61.235 to yield to pedestrians in all crosswalks). CP 857-58. Because gap studies
measure only traffic flow in the absence of a pedestrian’s presence, they do not consider
those “gaps” created by statute when a pedestrian is present.



evaluating the “safety” for pedestrian crossing, but agreed that 15" was
designed to be an urban arterial, that urban arterials are typically multi-
lane in each direction, that heavy vehicular volumes on arterials are open
and expected conditions of traffic in general, and that it is for such
volumes that arterials are intended. He testified that he was not critical of
Seattle for maintaining .15“‘ as an arterial. He testified that there is no
standard of care that would have required Seattle to reduce the number of
lanes or the width of 15®. CP 834-35.

Mr. Stevens testified that there were no additional engineering
treatments he would have recommended at 87™ and 152 CP 836. He
testified that no standard requires a municipality to install treatments based
on the requests of citizens. CP 837. He opined only that “a reasonably
safe crossing at 15" Avenue Northwest in the vicinity of 87™ Northwest
should have been provided.” CP 839, 841-47. He testified that
“reasonably safe” means that pedestrians have available to them the
information they need to decide, based upon their capabilities and nearby
options, when, how, and where to get across a roadway. CP 845. He did

not identify any missing pieces of information a pedestrian seeking to

2 Mr. Stevens did question, in hindsight, the removal of the overhead sign, but conceded
that there is no industry standard that required or recommended that the City install or
retain any signage at this unmarked crosswalk. CP 838-39.



cross 15" in the vicinity of 87" would need to decide how to cross the
road (whether at 87" or with a signal at 85™).

Mr. Stevens admitted that “reasonably safe” does not mean that a
traffic signal should be installed at every intersection where a pedestrian
might have reason to cross. CP 835-36. He conceded that, for pedestrians
wishing to cross 15" with a signal, there was a marked, signalized
crosswalk in the vicinity of g7 (one block to the south at NW 85™). CP
839. He testified that another “option” would have been to install a signal
one block to the north (at Holman), CP 839, but acknowledged that
pedestrian demand at Holman did not meet warrants supporting a signal.
CP 836, 840. Mr. Stevens also conceded that he could not identify any
industry standard that would have required or recommended that the City
install a signal at Holman prior to this accident. CP 835, 840.

Plaintiff emphasizes that, after this accident, the City did redesign
the intersection of 15" and Holman (one block north of the subject
accident) to include full traffic signals and marked -crosswalks.
Appellant’s Brief at p. 15. The signal redesign at Holman was done in
conjunction with a planned (but not yet scheduled) upgrade of an existing
fire signal at Holman (servicing nearby Fire Station 35). CP 861-62. The
intersection was redesigned and rechannelized based on 1) increased

pressure from the neighborhood following this accident for a signalized



crosswalk at 87"; 2) anticipated increases in pedestrian traffic related to
the then-planned (but subsequently voter-rejected) development of a
moﬁorail line along 15™ and the anticipated concurrent development of
Crown Hill as an urban village; and 3) SDOT’s determination that
expected increases in vehicular volume (though not pedestrian volume) at
that particular intersection would satisfy federal warrants justifying a full
signal (onto which SDOT could then piggyback pedestrian signals). CP
861-63. Again, Mr. Stevens acknowledged that the signal at Holman and
15" was installed based on vehicular volume warrants (CP 837), that
pedestrian volumes at Holman did not meet the threshold that would
justify a signal (CP 837), and that no industry standard required a signal at
15" and Holman notwithstanding any warrant (CP 836, 840).

Plaintiff relies on an internal SDOT Director’s Rule to argue that
citizen complaints regarding 87™ and 15™ imposed upon the City a duty to
initiate a signal redesign at Holman and 15™ prior to plaintiff’s accident such
that northbound pedestrians wishing to cross 15" with a signal need not
travel out of their way to access the signal at 85™ or the additional distance to
Mary Avenue. CP 922-29. The Director’s Rule does not establish any
standards or guidelines as to how SDOT shall, should, or may engineer a
particular location. It does not mandate, recommend, or consider any

particular treatment at any particular location. The Director’s Rule

10



establishes -departmental procedures for evaluating and responding to
requests for pedestrian improvements:

For requests for marked pedestrian crosswalks, general traffic
control signals, pedestrian traffic signals, pedestrian traffic
signals for the disabled or senior citizens, and pedestrian traffic
signals to accommodate school crossings:

(1) Upon receipt of a request, the City Traffic Engineer, or the
Engineer’s designated representative, shall conduct an
evaluation for locations in question, using the guidelines set for
in the Installation Criteria section above.

(2) If the location meets the above guidelines, the location
will be added to the current needs list to compete for
Sunding as it becomes available.

(3) If the evaluation shows that the location does not meet the
guidelines set forth above for the particular type request, the
request shall be placed in the Location File for future reference
and the requestor will be contacted as to the decision. The City
Traftic Engineer’s decision to deny a request at any location
may be appealed by any person to the Director of SDOT within
fourteen (14) days of the date the decision was delivered to the
requestor.  The Director of the Seattle Department of
Transportation will then respond to the appeal in a timely
manner. The response shall be in writing if requested.

CP 929 [emphasis supplied].

Upon requests by citizens for marked crosswalks at 87", the City
did evaluate the location as directed by subpart (1). CP 860. After
determining, on each occasion, that the treatments requested did not meet
installation guidelines, the City so advised the requestors and placed the

requests in it Location File for 15" and 87" as directed by subpart (3). 1d.

11



Mr. Stevens agreed that no engineering improvements for pedestrian
access were warranted (and he would recommend none) at 15" and 87™.
He agreed that pedestrian warrants for a signal at Holman were not met.
CP 833-47. But even if Mr. Stevens had opined that pedestrian
engineering warrants were met at either 87" or Holman, under subpart (2)
of the Director’s Rule’s “Procedures” no action was required of SDOT
with respect to either intersection beyond adding any proposed
improvements to a list to compete for future funding. CP 929.

Moreover, and importantly, there is no evidence in the record that

signalizing an intersection makes it “safer” for pedestrians. While signals

can, and are intended to, provide additional interruption in the natural flow
of traffic, there is no engineering study that has concluded that pedestrian
collision rates at signalized crosswalks are lower than at unsignalized
crosswalks, marked or unmarked. To the contrary, in Seattle as in other
large cities, pedestrian collisions statistically occur more frequently at

signalized intersections. CP 375.
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C. Facts relevant to plaintifs Motions for Partial
Summary Judgment and the City’s Motion to Strike
Inadmissible Evidence

Plaintiff moved for partial summary judgment asking the court to
determine that the City had notice of an “unsafe intersection” as a matter
of law. CP 206-22. (Plaintiff did not, however, ask that the court for a
prerequisite finding the conditions of which he alleged the City had notice
were, in fact, “unsafe”.) Plaintiff argued that once the City had notice of
citizen concerns about 87", it was incumbent upon the City to install a
signalized crosswalk at Holman such that pedestrians not wishing to travel
to 85™ would have another nearby signalized alternative to cross 15". CP
206-22. Plaintiff offered statements from the boys’ mothers and Charlie
Spencer-Davis that, if Holman been signalized at the time, the boys would
have chosen to cross at Holman instead. CP 74-75; 478-79.

The City did not dispute that it had notice that some citizens were
uncomfortable crossing at 87", The City did not dispute that it had notice
that some citizens wanted a marked crosswalk or a sigﬁal at 87", The City
argued that the failure of some drivers to stop for pedestrians as directed
by statute is not an “unsafe condition” within the meaning of a
municipality’s duty — that is, evidence of citizen discomfort with a
condition does not establish that the condition is, in fact, “unsafe.” CP

356-73. The City moved to strike (1) hearsay and inadmissible opinion
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statements from lay witnesses concerning matters of traffic engineering,
and (2) an opinion from plaintiff’s human factors expert (Richard Gill) as
to where the boys might have chosen to cross 15™ had Holman been
signalized. CP 744-51.

Plaintiff also moved for partial summary judgment on contributory
and third-party fault. CP 223-46. He asked that both he and the van
driver be deemed fault-free as a matter of law, but conceded questions of
fact as to the conduct of both. CP 234-35. There is eyewitness testimony
that the boys “ran out into the roadway.” CP 404-05; 411-12. There is
evidence that the van was speeding. CP 402. Steven Wiker, a
biomechanical engineer, concluded 1) that Nicholas was running as he
impacted the side mirror of the passing van; 2) that had Nicholas been
walking, he would have been able to stop in time to avoid this accident; 3)
that the van may have been travelling as fast as 50 mph; and 4) had the
van driver attended to and slowed in response to the cue of the stopped
curb-lane vehicle, he could have avoided this accident. CP 406-10.

In support of his motions, plaintiff relied on hearsay opinion
statements contained in a hearsay police report and the recollections of
Charlie Spencer-Davis as to an instantaneous and traumatic event that
occurred when he was only 11 years of age. CP 249-319. The police

reports plaintiff relied on were authored by law enforcement officers
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charged with evaluating this incident for the law enforcement purpose of
determining whether the evidence at the scene supported either criminal
charges or civil citations against either the driver or the pedestrian.
Detective Ron Sanders testified that these reports were not intended to
supplant a jury as a finder of fact in a civil matter (CP 400), but regardless,
they do not support plaintift’s claims. Even if admissible, Det. Sanders’
conclusion was that both the driver (in proceeding past a driver stopped
for a pedestrian in a crosswalk) and the pedestrian (in running into the
roadway) caused this accident. CP 401, 403.

The City also pointed out significant inconsistencies between
Charlie’s recollection and undisputed facts in evidence. For example,
Charlie recalled Ms. Mulholland driving a blue or black Volkswagen (CP
256), but plaintiff acknowledges that Ms. Mulholland was actually driving
a white Murano SUV. CP 225. Charlie recalled the driver stopping and
waving the boys across the street. CP 256. No other witness, including
Ms. Mulholland, confirmed seeing (or making) such a gesture. Charlie
recalled white crosswalk lines painted across the roadway at 87™ at the
time of this accident. CP 259. There was no marked crosswalk at 87™.
CP 224. Charlie first testified that there were no other engineering

measures in place (CP 259); under leading questioning, he then testified
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that there was an overhead sign. CP 260. It is undisputed that there was
no sign at the time of this accident or for several weeks prior. CP 231.

The City did not move to strike Charlie’s testimony as to his
recollection of the event, but in connection with its response to plaintiff’s
motion, the City did move to strike (1) hearsay statements of police
officers opining as to the culpability of either the driver or pedestrian; and
(2) speculation and conjecture that, had Holman been signalized, Nicholas
would have chosen to cross there instead. CP 744-53.

Also in response to plaintiff’s motion, the City cited to evidence of
plaintiff’s prior settlement with the commercial owner of the van involved.
Consistent with ER 408, the City did not cite to this settlement for
purposes of establishing Hansen’s liability. The City cited to this
settlement 1) to illustrate the inconsistency of plaintiff’s position asking
that the court deem this driver, from whom plaintiff had demanded and
received significant compensation, fault-free as a matter of law; and 2) to
impeach a statement by Hansen crafted after settlement of plaintiff’s
claims against Hansen which conflicted substantively with statements
recorded before settlement (but which Hansen subsequently affirmed in
sworn testimony). CP 792-97. Plaintiff moved to strike evidence of this

settlement. CP 754-78.

16



judgment as to contributory and third party fault, finding genuine issues of
material fact as to the conduct of both the driver and pedestrian. CP 957-
59. The court granted plaintiff’s motion to exclude evidence of the prior
settlement except as may be used to impeach Hansen’s testimony. CP
955-96.
evidence, striking as speculative and lacking in foundation the opinions of
police officers and opinions that the boys would have crossed at Holman,

had it been signalized. CP 963-64. The court granted the City’s Motion

D. The Court’s Orders

The trial court denied plaintiff’s motion for partial summary

for Summary Judgment but clarified:

CP 955-56.

The Court decided this case based upon the evidence
admitted and did not reach the broader legal question posed
by the City. Unlike in Owen, and based upon the evidence
here, plaintiff did not introduce facts sufficient to raise a
genuine issue of material fact as to the City’s
duty/foreseeability to this young man who was tragically
injured at 15" Ave and 87" NW.

judgment on notice as moot. CP 960-62.

Iv.

must conduct the same inquiry as the trial court and view all admissible

ARGUMENT AND AUTHORITY

A. Standard of Review

Review of a summary judgment is de novo, and the appellate court
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The court denied plaintiff’s motion for partial summary



material facts and reasonable inferences from them most favorably to the
appellant. Renner v. City of Marysville, 145 Wn. App. 443, 448-49, 187
P.3d 286 (2008). Summary judgment is appropriate if the pleadings,
affidavits, and depositions establish both the absence of genuine issues of
material fact and movant’s entitlement to judgment as a matter of law. Id.
Whether the City owed a duty, and the nature of that duty (the standard of
care) are questions for the court to decide. Tincani v. Inland Empire, 124
Wn.2d 121, 875 P.2d 621 (1994); Gall v. McDonald Indus., 84 Wn. App.
194, 202-03, 926 P.2d 934 (1996). A court may also determine as a matter
of law that a duty was not breached and/or that a breach of duty did not
proximately cause tﬁe accident if the court finds insufficient evidence to
support a jury finding on those issues, or if it finds no legal causation. Ruff'v.
King Cy., 125 Wn.2d 697, 703-04 887 P.2d 886 (1995). A non-moving
party may not rely on speculation or argumentative assertions to defeat
summary judgment. Craig v. Washington Trust Bank, 94 Wn. App. 820,
824,976 P.2d 126 (1999).

The appellate court reviews a trial court’s evidentiary rulings for
abuse of discretion. Hoglund v. Meeks, 139 Wn. App. 854, 875, 170 P.3d
37 (2007). A trial court abuses its discretion when its decision is
manifestly unreasonable or based upon untenable grounds. Mayer v. Sto

Indus., Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006). In considering de
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novo whether plaintiff produced sufficient evidence to survive a CR 56
inquiry, this Court may not consider evidence rejected by the trial court
unless this Court first concludes that the trial court abused its discretion in
striking the evidence.

The trial court did not address the City’s preliminary argument that
the City owed no duty to improve unmarked crosswalks at either 87™ or
Holman to facilitate pedestrian crossing. In reviewing an order entered
pursuant to CR 56, this court may affirm the trial court on any ground.
Security State Bank v. Burk, 100 Wn. App. 94, 103, 995 P.2d 1272 (2000).

B. The City’s duty must be analyzed in context with the

statutory framework that regulates traffic operations at
all unsignalized intersections.

The City’s duty to pedestrians is the same duty it owes to all road
users, as affirmed in Keller v. City of Spokane, 146 Wn.2d 237, 44 P.3d
845 (2002). This duty is articulated by WPI 140.01:

The [county][city][town][state] has a duty to exercise

ordinary care in the [design] [construction] [maintenance]

[repair] of its public [roads] [streets] [sidewalks] to keep

them in a reasonably safe condition for ordinary travel.

Keller at 254 [emphasis in original].
Plaintiff complains essentially of the arterial character of 15%

Municipalities are required by state law to establish arterial roadways to

carry high traffic volumes. RCW 35.78.010. Arterial roads are, by
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definition, busy streets. Division I recently (and bluntly) took judicial
notice of obvious hazards inherent to travel on busy streets ubiquitously:
Seattle is a densely populated city and its streets are busy
with traffic. The operation of motor vehicles in close
proximity to bicyclists and pedestrians sometimes results in
appalling carnage.
City of Seattle v. Wilson, 151 Wn. App. 624, 638, 213 P.3d 636 (2009).
The Supreme Court has consistently affirmed that usual and ordinary risks
inherent to travel generally are not a basis for municipal liability.
We think it will require no argument to make plain the fact
that here there was no extraordinary condition or unusual
hazard of the road. A similar condition is to be found upon
practically every mile of ... road in the state. The same
hazard may be encountered a thousand times in every
county of the state ... The unusual danger noticed by the
books is a danger in the highway itself.
Ruff v. King Cy., 125 Wn.2d 697, 706, 125 Wn.2d at 706, 887 P.2d 886
(1995) [emphasis in original] (quoting Leber v. King Cy., 69 Wash. 134,
137, 124 P.397 (1912)). Simply put, evidence that a road might be
“dangerous” in the sense that all roads can be “dangerous” (accord
Wilson, supra) is not enough to take an issue to trial. Ruff, 125 Wn.2d at
706-07, fn. 5. This principle is not just Washington Supreme Court
precedent; it is hornbook law. See W. Page Keeton, PROSSER & KEETON

ON ToRTS, § 131 (5th ed. 1984) (“[Municipal liability for its public streets

and ways] is usually limited to injuries arising out of conditions on the
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streets, sidewalks, and other public ways and is not extended to active
operations on or around the streets.”).

Keller emphasized that “municipalities are not insurers against
accidents nor the guarantors of public safety and are not required to
‘anticipate and protect against all imaginable acts of negligent drivers.””
Id. at 252, citing Stewart v. State, 92 Wn.2d 285, 299, 597 P.2d 101
(1979). There is no published appellate law in Washington that addresses
the scope of a road authority’s duty to maintain it roadways so as to
protect pedestrians choosing to cross a busy road in an unmarked
crosswalk from conflict with approaching motorists. Conversely, the
statutory framework that regulates traffic operations (for both motorists
and pedestrians) at all crosswalks, whether marked or unmarked, is well
established. Accordingly, any analysis of a road authority’s duty in this
context must be crafted so as not to abrogate the statutory framework that
governs.

“Crosswalks” exist at all intersections, either as a continuation of
the sidewalk or, where there are no sidewalks, as a portion of the roadway
extending ten feet from the intersection. RCW '46.04.160. A municipality
may, but need not, designate crosswalks by pavement markings.
Pavement markings designating crosswalks may be placed at any location

on a roadway, not just at intersections. RCW 46.04.290. Municipalities
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have broad discretion in deciding where to mark crosswalks, see
Comment, WPI 70.03.01, but the statutory framework that regulates traffic
at all unsignalized crosswalks does not differ depending on whether the
crosswalk is marked or unmarked. See Krogh v. Pemble, 50 Wn.2d 250,
254,310 P.2d 1069 (1957):

While the statute invests local authorities with a very wide

discretion in establishing and locating marked crosswalks,

there is no other exception to the definition of ‘crosswalk.’
(rejecting motorist’s argument that marked crosswalk on one side of an
intersection abrogates an unmarked crosswalk on the other side).

Where intersections are signalized, vehicular and pedestrian
movements are regulated by RCW 46.61.050, .060, and .230. At all
intersections where there are no signals, traffic operations are regulated by
RCW 46.61.235. RCW 46.61.235 requires motorists to stop for
pedestrians in all crosswalks, regardless of whether the crosswalk is
marked or unmarked. On multi-lane roadways, RCW 46.61.235 prohibits
motorists approaching from the rear of any vehicle stopped for a
pedestrian in a crosswalk from overtaking and passing such stopped
vehicle. RCW 46.61.235(4). The Rules of the Road do not direct
pedestrians to cross in crosswalks, but if pedestrians choose to cross

outside of a crosswalk, the Rules of the Road require that they yield to

motor vehicles. RCW 46.61.240.
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Road authorities, like all other parties, have the right to assume
that road users will obey the law and will proceed without negligence and
with due regard to the rights of users of the street. WPI 70.06; Bradshaw
v. City of Seattle, 43 Wn.2d 766, 775, 264 P.2d 265 (1953). Accordingly, in
designing its signalized intersections, the City has a right to assume that road
users will proceed as directed by RCW 46.61.050, .060, and .230. At
unsignalized intersections, the City has a right to assume that road users
will proceed as directed by RCW 46.61.235 — regardless of whether the
crosswalks are marked.

The statutory framework that regulates traffic operations at
unsignalized intersections does not differentiate between marked and
unmarked crosswalks, nor does it differentiate between low-volume and
high-volume highways. RCW 46.61.235. Plaintiff and his expert
effectively urge that on busy, arterial roadways, the statutory framework set
forth under RCW 46.61.235 is intrinsically insufficient to protect the
pedestrian travels of pedestrians who chose to cross at unsignalized
intersections amidst what plaintiff’s expert admits would be open and
obvious arterial traffic conditions. Plaintiff puts forth no evidence that a
signal makes crosswalks “safer” (and ignores the evidence of record to the
contrary, CP 375). But regardless of whether there are deficiencies in the

statutory framework articulated by RCW 46.61.235, and even if a signal
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does make crosswalks safer, where, as Mr. Stevens agreed, there is no

engineering standard that requires a municipality to mark and signalize every

crosswalk where one might choose to cross (and thus effectively render

RCW 46.61.235 obsolete), such claims are not bases upon which municipal
liability can rest.

C. The trial court correctly concluded that claims based on

the engineering of the intersection of 15™ and 87" fail as

a matter of law.

1. The City’s duty to maintain roadways in
reasonably safe condition for ordinary travel
does not require it to mark statutory crosswalks.

A municipality owes no duty to undertake any particular street
improvements. Berglund v. Spokane Cy., 4 Wn.2d 309, 103 P.2d 355
(1940); La Breck v. City of Hoquiam, 95 Wash. 463, 164 P. 67 (1917). It
is only where a municipality has chosen to initiate improvements that it
must exercise reasonable care in designing and maintaining such
improvements, “it being the invitation, expressly or impliedly extended to
the public, that imposes the obligation and the duty extends to so much of
away ... as the public is invited to use.” Berglund, 4 Wn. 2d at 317.

To date, no Washington appellate court has contemplated road
authority liability for not marking or otherwise improving an unmarked but

statutory crosswalk. Other jurisdictions have soundly and consistently

rejected similar claims. In Horrell v. City of Chicago, 495 N.E.2d 1259
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(1986), for example, a pedestrian brought suit against the city for injuries
sustained when she was struck by a truck as she crossed a busy city street
in an unmarked crosswalk. The appellate court affirmed the city’s
dismissal on summary judgment, holding that the city owed the pedestrian
no duty to establish marked crosswalks. Likewise, in Sun v. City of
Oakland, 166 Cal. App. 4™ 1177 (2008), plaintiff’s decedent was struck
and killed while crossing a four-lane arterial in (like here) an unmarked
crosswalk (but which, unlike here, had formerly been marked). The trial
court granted summary judgment for the municipality, holding as a matter
of law that an absence of markings or traffic controls did not create a
“dangerous condition” of the roadway. The Court of Appeals affirmed.
But even if plaintiff could show that the City has a duty to install
engineering improvements where permissible, plaintiff cannot show that the
City breached any such duty here. Plaintiff complained that the City acted
tortiously by not providing engineering treatments at 87" and 15™ to
facilitate plaintiff’s travels. But his expert testified that there were no
additional engineering treatments he would have recommended at 87™.
CP 836. He testified that maintaining a roadway in “reasonably safe”
condition does not mean that a signal should be installed at every
intersection where a pedestrian might have reason to cross, but rather,

opined that a roadway is “reasonably safe” if pedestrians have available to
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them thé information they need to decide for themselves when, how, and
where to cross a roadway (i.e., where there is no condition of the roadway
that would confuse or mislead a traveler exercising ordinary care, contrast
Owen v. Burlington Northern, 153 Wn.2d 780, 108 P.3d 122 (2005)).
There is no evidence that pedestrians near 87" had insufficient
information to determine how to cross 15", whether at the signalized
intersections at 85" and Mary (subject to RCW 46.61.060), the
unsignalized intersections at 87" and Holman (subject to RCW
46.61.235), or anywhere in between (subject ;[o RCW 46.61.240). The
City had no control over Nicholas’ decision to cross 15™ at 87™.

2, Citizen correspondence requesting engineering
treatments does not establish a duty to act and is
inadmissible to establish a breach of duty.

A city’s duty in maintaining its streets “is not measured by the
desires of adjacent property owners” but by the rule of reasonable care
under the circumstances. Hunt v. City of Bellingham, 171 Wash. 174, 177,
17 P.2d 870 (1933). Consistent with Hunt, correspondence requesting
treatments is insufficient to defeat summary judgment under WPI 140.01.

CR 56(e) requires that “supporting and opposing affidavits shall be
made on personal knowledge, shall set forth such facts as would be

admissible in evidence, and shall show affirmatively that the affiant is

competent to testify to the matters stated therein.” ER 701(c) excludes lay
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witnesses from testifying as to matters of scientific, technical, or other
specialized knowledge. Plaintiff relies on citizen complaints to argue that
the engineering at 87™ and 15™ was inadequate, but citizen opinion as to
matters of traffic engineering is inadmissible under ER 701. See Sun,
supra, at 1188 (“[W]hile the citizens’ letters [complaining about crossing
difficulties at the intersection] are relevant to the issue of whether
[Oakland] had notice of a potentially dangerous intersection, they are not
competent evidence that the intersection was, in fact a ‘dangerous
condition[.]’””) Particularly where plaintiff’s expert does not criticize the
engineering of 15™ and 87™ under ER 701(c) citizen discomfort with
heavy arterial traffic cannot create a question of fact — let alone establish
as a matter of law — that the condition of the roadway was “dangerous”
within the context of WPI 140.01. See Hedlund v. White, 67 Wn. App.
409, 836 P.2d 250 (1992) (trial court properly excluded testimony
regarding engineering measures where witness had no personal knowledge
and lacked expert qualifications).

3. Plaintiff’s reliance on Chen v. City of Seattle is
misplaced.

Plaintiff submits that Division I’s recent ruling in Chen v. City of
Seartle,  P.3d _ (2009), mandates jury determination as to whether,

considering what it broadly termed “the totality of the surrounding
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circumstances,” a road authority has breached its duty under WPI 140.01.
Appellant’s Brief at p. 27. Thus, in this case, plaintiff argues that it is for
the jury to determine whether the arterial character of the roadway (width
and traffic volumes), the absence of signs, markings or signals, and citizen
complaints establish an inherently dangerous condition of the roadway
that can give rise to liability under WPI 140.01. Brief of Appellants at p.
30. The City submits that Chen, which is internally inconsistent with the
statutory framework that regulates traffic operations at intersections (see
Section IV(B), supra), was wrongly decided (and has petitioned for
review). Regardless, because the court’s opinion in Chen hinges entirely
on what the court perceived to be a “direction” by the road authority to
pedestrians to cross in the marked crosswalk at issue in that case, this
court cannot apply the holding of Chen to the facts of this case without
undermining the very premise on which Chern was decided.

In Chen, plaintiff’s decedent was struck crossing an arterial
roadway in a marked crosswalk at an unsignalized intersection. Division I
acknowledged that there was no evidence of any defect in the design or
maintenance of the roadway or the crosswalk itself, but held that an
absence of such evidence was not dispositive. Slip Op. at 18-20. Rather,
hailing Berglund v. Spokane Cy., 4 Wn.2d 309, 103 P.2d 355 (1940) as the

“striking” precedent for its decision, Division I held that heavy traffic
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volumes, a history of prior accidents, and a supposed “direction” from the
road authority to use a particular crosswalk comprised evidence from
which a jury could “infer” a dangeroﬁs condition of the roadway,
regardless of whether the plaintiff put forth evidence of a defective or
misleading condition in the roadway itself. Slip Op. at 11-13, 17-24.
Importantly, Berglund is not a crosswalk case, the statutes that
regulate traffic operation at crosswalks were not in play, and the facts
alleged in Berglund are not like the facts alleged in Chen. In Berglund,
Spokane County had constructed a bridge over the Spokane River. Unlike
the situation here, as in Chen, where the statutes allow pedestrians to cross
roadways at any point of their choosing, whether at signalized crosswalks
(RCW 46.61.050, .060, and .230), unsignalized crosswalks (RCW
46.61.235), or any point in between (RCW 46.61.240), and regulate traffic
operations accordingly, the bridge in Berglund was the only way for
pedestrians to cross a river. The plaintiffs in Berglund alleged that the
bridge design was deficient because it failed to provide sidewalks.
Pedestrians were thus forced by the physical constraints of the bridge
structure itself into narrow lanes of vehicular travel. Berglund at 316-17.
In Chen, Division I read Bergluﬁd to hold that the “dangerous
condition” for pedestrians on the bridge was not the physical design of the

bridge per se, but rather the “simultaneous use” of the roadway by
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pedestrians and motorists forced into conflict by the structural limitations
of the bridge. Slip Op. at 12. Division I then concluded that the
pedestrian in Chen was likewise “directed” into vehicular traffic by the
crosswalk markings at this arterial intersection, and held that it was this
“direction,” in combination with arterial traffic volumes and a history of
prior accidents (the facts of which were not of record), from which a jury
could “infer” a dangerous situation, regardless of whether there was
evidence of any defective or misleading condition of the road itself. Slip
Op. at 17-18.

The court’s analysis in Chen is premised entirely on its conclusions
1) that the Rules of the Roads somehow “direct” pedestrians to use marked
crosswalks, Slip Op. at 17, and 2) that by marking a crosswalk, the City
“directed” pedestrians considering how and where to cross the arterial to
use that crosswalk specifically. Slip Op. at 18. In analogizing to Berglund,
the Chen court ignored that, unlike pedestrians with but one way to cross a
river, unless traffic is regulated by a signal pedestrians are free to cross
city streets wherever and however they so choose, whether at marked
crosswalks, unmarked crosswalks, or anywhere in between (see RCW
46.61.235, RCW 46.61.240). The opinion in Chen ignores that the
Supreme Court has rejected argument that the statutes “direct” pedestrians

to marked crosswalks specifically or require lesser deference for
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pedestrians in unmarked crosswalks than in marked crosswalks — even
when both are at the same intersection. Krogh, supra, at 254. The opinion
in Chen ignores that the statutory framework that regulates traffic
operations at all unsignalized crosswalks, whether marked or unmarked,
expressly directs against the “simultaneous use” of the road by motorists
and pedestrians that the court found so compelling in Berglund. RCW
46.61.235.

But regardless, Chen does not apply to the circumstances of this
case. That is because in Chen, it was the marked crosswalk specifically
that the court concluded “directed” pedestrians considering wher¢ to cross
the arterial to use that crosswalk at that intersection specifically. Slip Op.
at 18. In contrast, there were no crosswalk markings at 87", or any
signage in place at the time of the accident, that could have “directed”
pedestrians to cross at this intersection. To the extent that the City in any
way “directed” pedestrians in the vicinity of 87™ how to cross 15™, under
the reasoning in Chen, it could only have been by way of the marked
crosswalks at 85" and Mary. Chen cannot be extended to this case
without completely abrogating the court’s distinction of the marked

crosswalk on which the Chen analysis rests.
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D. The trial court correctly concluded that claims based on
the engineering of the intersection of 15™ and Holman,
either before or after this accident, fail as a matter of
law.

Mr. Stevens testified that there were no additional engineering
treatments he would have recommended at 87". He acknowledged that a
marked, signalized crosswalk was available at 5™ (one block south of
87™) but offered that another “option” would have been to install a signal
at Holman (one block to the north).

His expert having rejected the theories plaintiff advanced in his
Complaint, plaintiff turned to evidence regarding the post-accident
signalization of Holman to argue that the City had breached its duty to
Nicholas by not marking and signalizing the crosswalks at Holman prior
to this accident at 87" Preliminarily, facts concerning the engineering of
15" and Holman, either prior to or subsequent to this accident, are simply
of no relevance to this case because Nicholas Messenger was not
attempting to cross 15" at Holman. Further, to the extent that plaintiff
seeks to use evidence regarding the subsequent redesign of Holman and
15" as evidence of a measure which, had it been taken prior to this
accident, would have made this accident less likely to occur, such

evidence is not admissible under ER 407 to prove negligence or culpable

conduct in connection with the accident itself. But even if somehow

32



relevant to this case, facts concerning the design and maintenance of
Holman and 15™ cannot give rise to municipal liability.

1. The absence of signs, markings, and signals at
Holman cannot give rise to municipal liability.

At the time of this accident, the intersection of 15 and Holman
included, as did 15% and 87", unmarked but legal crosswalks across a
high-volume, multi-lane arterial roadway. For the same reasons that
conditions of 15™ at 87™ are insufficient to give rise to road authority
liability under WPI 140.01, those same conditions at Holman are
insufficient to give rise to road authority liability. For the same reasons
that the City owed no duty to design the unmarked crosswalks at 87™ as
marked crosswalks, the City owed no duty to design the unmarked
crosswalks at Holman as marked crosswalks. See Sections IV(B) and (C),
supra. The fact that the City, subsequent to this accident, did exercise its
discretion under vehicular volume warrants to signalize 15™ and Holman
in a manner such that it could piggyback pedestrian improvements onto
the project is irrelevant. Mr. Stevens admitted that pedestrian demand did
not support a signal at Holman and that he was unaware of any industry
standard that would have required or recommended that the City install the

signal he recommended regardless of whether warrants were met.
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2. Plaintiff lacks sufficient evidence to establish
that the engineering of 15" and Holman was a
proximate cause of this accident. The trial court
properly exercised its discretion in striking
speculative testimony as to how Nicholas might
have decided differently had Holman been
signalized.

The law mandates summary judgment on an issue when a
non-movant fails to establish sufficient evidentiary support for any
element of a negligence action, including proximate cause:

On the issue of the fact of causation, as on other issues
essential to the cause of action for negligence, the plaintiff,
in general, has the burden of proof. The plaintiff must
introduce evidence which affords a reasonable basis for the
conclusion that it is more likely than not that the conduct of
the defendant was a cause in fact of the result. A mere
possibility of such causation is not enough:; and when the
matter remains one of pure speculation or conjecture, or the
probabilities are at best evenly balanced, it becomes the duty
of the court to direct a verdict for the defendant.

W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §
41 at 269 (5™ ed. 1984) [emphasis supplied]; see also RESTATEMENT
(SECcOND) OF TORTS § 328A. Inroad design cases specifically,
Washington Courts have repeatedly held that in order to
hold a governmental body liable for an accident based on
its failure to provide a safe roadway, the plaintiff must
establish more than that the government’s breach of duty
might have caused the injury.
Miller v. Likins, 109 Wn. App. 140, 145, 34 P.3d 835 (2001) (emphasis in

original), citing Johanson v. King Cy., 7 Wn.2d 111, 122, 109 P.2d 307
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(1941). Speculative and argumentative assertions, even by an expert, are
insufficient to create a triable issue of fact. Craig, supra, at 824

As defined by Black’s, “[s]peculation, upon which neither court in
nonjury case nor jurors in jury case may base verdict, is the art of theorizing
about a matter as to which evidence is not sufficient for certain knowledge.”
BLACK’S LAW DICTIONARY 6" Ed. (1990). The Supreme Court has
explained,

Speculation is no more than guesswork or conjecture. ... It is

a mental process by which one reaches a conclusion as to the

existence of an essential fact by theorizing either on

incomplete evidence or on assumed factual premises that are
outside and beyond the actual scope of the evidence.
State v. Uglem, 68 Wn.2d 428, 436, 413 P.2d 643 (1966).

In this case, plaintiff relies on the speculation of his human factors
expert, Richard Gill, to argue a question that, had Holman been signalized at
the time of this accident, Nicholas would have chosen to cross there instead.
Appellant’s Brief at pp. 15-16. ER 703 requires that expert opinion
testimony be based on specific facts or data. Before an expert may offer
such opinion testimony, the court must determine whether data relied upon is
of a kind that is reasonably relied upon by experts in forming opinions or
inferences upon the subject in their particular field. ER 703. In other words,

speculation and conjecture is no more admissible simply because cloaked

in the guise of an expert opinion. “It is well established that conclusory or
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speculative expert opinions lacking an adequate foundation will not be
admitted.” Miller, 109 Wn. App. at 148 (quoﬁ'ng Safeco Ins. Co. v.
McGrath, 63 Wn. App. 170, 177, 817 P.2d 861 (1991)). Thus, in Miller,
the court upheld summary judgment where a vehicle collided with a
skateboarder, refusing to admit an expert’s speculation that if the City had
taken additional precautions the accident could have been avoided. The
court reasoned, “[t]here is no direct or circumstantial evidence showing
that Likins was in fact confused or misled by the condition of the
roadway.” Id. Such contentions are only “speculation or conjecture.” Id.
See also Guile v. Ballard Community Hospital, 70 Wn. App. 18, rev. denied,
122 Wn.2d 1010 (1993) (under CR 56(e), affidavits containing conclusory
statements without adequate factual foundation are insufficient); Doe v.
Puget Sound Blood Ctr., 117 Wn.2d 772 (1991) (expert opinion which is
only a conclusion or based on assumptions is not evidence which satisfies
summary judgment standards).

Mr. Gill fails to identify any facts or data to support his conclusion
that “we cross a busy street with a traffic signal and marked crosswalk
whenever possible.” Particularl)./ where Nicholas did rof choose to cross 15"
with a signal and marked crosswalk where possible (either at 85t — only
one-half block away from the Pizza Hut at which his trip originated — or

further north at Mary), Mr. Gill’s statement is without adequate foundation
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under ER 703. The trial court was well within its discretion in striking this
speculative testimony.

In addition, plaintiff offers speculative statements by the boys’
mothers that if there had been a signal at Holman, they would have
instructed their sons to cross at Holman, and the boys would have acted as
directed. They offer the testimony of Charlie Spencer-Davis, 11 years old at
the time of this accident, that he would have crossed with a signal. CP 74-
75; 478-79. But ER 104, 611 and 701 all require that proper foundation be
laid before testimony will be deemed relevant. See, e.g., 5 K. Tegland,
WasH PRAC., EVIDENCE, § 611.15 (Fifth Ed.) (evidence is only relevant if
other facts are known to be true or at least shown by the evidence); see
also State v. Blanchey, 75 Wn.2d 926, 454 P.2d 841 (1969) (objection
properly sustained to question asked of detective as to what detective
would have done, had defendant requested counsel, inasmuch as defendant
had not made such request and what detective would have done was
speculative and, thus, irrelevant).

Plaintiff relies on Ayers v. Johnson & Johnson, 117 Wn.2d 747,
818 P.2d 1337 (1991), to argue the admissibility of this testimony. The
trial court properly distinguished Ayers. In Ayers, the parents of a child
who aspirated baby oil, brought suit against the manufacturers for failing

to warn of the danger of ingesting baby oil. The parents argued that had
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there been adequate warning, the child would not have inhaled the oil
because the parents would have kept it out of his reach. Johnson &
Johnson objected to this evidence on grounds that it was speculative that
further warning would have caused the parents to modify their behavior.
The Court allowed the evidence, but specifically noted the factual
foundation on which a jury could infer that the parents would have acted
as they so claimed, including testimony 1) that the parents habitually kept
items they knew to be dangerous out of reach; 2) that the parents had a
practice of reading the labels on products to determine their dangers; 3)
that the mother relied on the absence of any warning on the bottle to
conclude there was no danger posed and thus no need to store the oil out
of reach; and 4) the child’s mother had specifically told her daughters that
if they were carrying anything dangerous in their purses, including
personal toiletries, they were to keep the purses out of the child’s reach.
The Court held that it was on the basis of this evidence that the jury could
infer the truth of the parents’ testimony. Id. at 754 [emphasis supplied].
But here, setting aside speculation as to what all other road users
would have done had there been a signal at Holman, there are no facts
from which the jury can infer the truth of claims that, had there been a
signal at Holman, the boys’ parents would have acted as they so speculate,

much less that the boys would have behaved as directed. Unlike in Ayers,
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there is nothing in the record that suggests that either the boys or their
parents were unaware of volume and flow of arterial traffic along 15™.
There are no facts in the record from which a jury could infer that the
boys’ parents habitually directed their sons to cross with a signal where
available. Further, where the boys chose not to cross 15™ at the signal
only one-half block away at 85" and where they chose not to travel
further north to access the signalized crosswalk at Mary, there is nothing
in the record from which a jury could infer the truth of hindsight
speculation that, had there been a signal at Holman, the boys would have
crossed there instead.

A trial court has “broad discretion in ruling on evidentiary matters
and will not be overturned absent manifest abuse of discretion.” Cox v.
Spangler, 141 Wn.2d 431, 439, 5 P.3d 1265 (2000) (quoting Sintra, Inc. v.
City of Seattle, 131 Wn.2d 640, 662-63, 935 P.2d 555 (1997). A trial
court abuses its discretion when it applies the wrong legal standard to an
issue or “takes a view no reasonable person would take.” Id. (citing State
v. Castellanos, 132 Wn.2d 94, 97, 935 P.2d 1353 (1997). CR 56(e), the
rules of evidence, and the case law interpreting the same soundly prohibit
a court from considering speculative testimony offered to defeat summary

judgment. The trial court was well within its discretion in striking
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testimony as to how Nicholas, his friend, or his parents might have acted
differently had the engineering at Holman been different.

But even were the court to find abuse of discretion, such error is
grounds for reversal only if it is prejudicial. Thomas v. French, 99 Wn.2d
95, 104, 659 P.2d 1097 (1983). An error is prejudicial if it affects, or
presumptively affects, the outcome. James S. Black & Co. v. P & R Co.,
12 Wn. App. 533, 537, 530 P.2d 722 (1975). Because the City owed no
duty to mark and signalize a crosswalk at 15" and Holman, because
evidence that the City did mark and signalize crosswalks at Holman post-
accident is inadmissible under ER 407, and because plaintiff has put forth
no evidence that pedestrian accidents are less likely at signalized
intersections, it is irrelevant whether Nicholés would have crossed there
had there been a signal. Any abuse of discretion by the trial court in
striking this evidence would, accordingly, not be grounds for reversal.

E. The trial court properly denied plaintiffs motion for

partial summary judgment asking that the court rule
that the City had notice of a dangerous condition as a
matter of law.

The City did not dispute that it had notice of citizen concerns about
traffic conditions at 87™. The City did not dispute that it had notice that

some citizens wanted a marked crosswalk at 87™. But where plaintiff’s

own expert did not fault the engineering of 87" and 15", and where the
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City owed no duty to design any unmarked crosswalk (whether at 87" or
at Holman) as a marked crosswalk, whether the City had notice of citizen
concerns is irrelevant.

Further, as a procedural matter, the trial court could not have
granted plaintiff’s motion for partial summary judgment under WPI
140.02 without first entering summary judgment for plaintiff under WPI
140.01. That is because, read together, the plain language of the two pattern
instructions makes clear that any inquiry under WPI 140.02 necessarily
requires the plaintiff to first establish an “unsafe condition” of the roadway
under WPI 140.01.

WPI 140.01 provides:

The [county] [city] [town] [state] has a duty to exercise

ordinary care in the [design] [construction] [maintenance]

[repair] of its public [roads] [streets] [sidewalks] to keep

them in a reasonably safe condition for ordinary travel.

WPI 140.02 provides as a defense:
In order to find a [town] [city] [county] [state] liable

for an unsafe condition of a [sidewalk] [street] [road] that

was not created by its employees, [and that was not caused

by negligence on its part,] [and that was not a condition

which its employees or agents should have reasonably

anticipated would develop,] you must find that the [town]

[city] [county] [state] had notice of the condition and that it

had a reasonable opportunity to correct the condition [or

give proper warning of the condition's existence].

A [town] [city] [county] [state] is deemed to have
notice of an unsafe condition if the condition has come to
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the actual attention of its employees or agents, or the

condition existed for a sufficient length of time and under

such circumstances that its employees or agents should

have discovered the condition in the exercise of ordinary

care.
Read together, liability cannot attach under WPI 140.02 for an “unsafe”
condition of the roadway under WPI 140.01 if the city did not first have
notice, actual or constructive, of the condition. Wright v. Kennewick, 62
Wn.2d 163, 381 P.2d 620 (1963); Niebarger v. Seattle, 53 Wn.2d 228, 332
P.2d 463 (1958). But unless and until it is established that the condition of
the roadway alleged is a condition sufficient to trigger road authority liability
under WPI 140.01, neither the court nor the jury need reach any inquiry into
the defense articulated under WPI 140.02. Plaintiff did not move for
summary judgment asking the court to rule as a matter of law that the City
breached its duty under WPI 140.01. It would have been error for the trial
court to implicitly rule for plaintiff as a matter of law under WPI 140.01 by
finding notice under WPI 140.02, regardless of whether the court had
granted the City’s motion for summary judgment or not. Having properly
ruled as a matter of law that the facts introduced and evidence admitted were
insufficient to create a genuine issue of material fact as to whether the City

breached its duty under WPI 140.01, the trial court properly denied

plaintiff’s motion under WPI 140.02 as moot.
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F. The trial court properly denied plaintiff’s motion for
partial summary judgment asking that he, and the
motorist who struck him, be found fault-free as a
matter of law.

Plaintiff asked the trial court to order that he, and the non-party
driver who struck him, be declared fault-free as a matter of law. Plaintiff
apparently does not seek review of the order insofar as it denied
exculpating the driver; the City accordingly will not address the facts
relevant to the driver’s conduct.

While plaintiff is correct that, vis-a-vis the statutory duties of a
motofist, the protection granted to pedestrians by law in all crosswalks
(marked or unmarked) is strong. Case law is consistent, however, that in
motor vehicle/pedestrian accidents occurring in crosswalks and a road user’s
statutory rights and responsibilities notwithstanding, a pedestrian is not
relieved of the general duty to exercise ordinary care for his own safety and
may be apportioned contributory fault. See, e.g., Beireis v. Leslie, 35 Wn.2d
554, 214 P.2d 194 (1950), Farrow v. Ostrom, 10 Wn.2d 666, 117 P.2d 963
(1941) (where a pedestrian leaves the curb after looking and no vehicle
appears to be within striking distance at that time, it is a jury question as to
whether the pedestrian’s action was contributorially negligent); Oberlander

v. Cox, 75 Wn.2d 189, 449 P.2d 388 (1969) (a pedestrian crosswalk provides

strong protection, but it is not an absolute sanctuary; where pedestrian does
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not look for approaching vehicles after entering crosswalk, jury could infer
contributory negligence); Dabol v. United States, 337 F.2d 163 (9™ Cir.
1964) (whether pedestrian exercised ordinary care by failing to keep a proper
lookout after entering a crosswalk is a jury question). As one court
explained:

In Oberlander v. Cox, 75 Wn.2d 198, 449 P.2d 388 (1969),
we emphasized the strength of the protection which the
crosswalk gives to pedestrians, stating that ‘when an
automobile strikes a pedestrian in a crosswalk the driver’s
burden is a heavy one if he would exonerate himself.” We
noted in that case that the law placed on a driver approaching
a pedestrian crosswalk a continuous burden of observation.
We have never extended the protective rule to a point where
the crosswalk is a complete and absolute sanctuary. The law
does not place on the motorist an impossible burden. Strong
as the protection afforded by the crosswalk may be and
however unlikely that a pedestrian struck in a crosswalk
would be contributorially negligent, there nevertheless
remains in the law a legal possibility that a pedestrian ... may
have been contributorially negligent. If there is evidence to
support the issue, the court must submit the issue of
contributory negligence to the jury. Oberlander v. Cox,
supra.

Shasky v. Burden, 78 Wn.2d 193, 200, 470 P.2d 544 (1970); see also Alston
v. Blythe, 88 Wn. App. 26, 39, 943 P.2d 692 (1997).

There is ample evidence that Nicholas failed to exercise reasonable
care. Eyewitness testimony describes Nicholas running from the curb into
the inside lane, where he was struck by the side mirror of the passing van.

As in Oberlander, there is no evidence that Nicholas looked for approaching
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cars after entering the crosswalk. While the law clearly places the primary
burden of continuous observation on a driver approaching a crosswalk,
Oberlander and Shasky nevertheless require that a pedestrian at least look for
oncoming traffic as he continues to cross a street. Shasky, 78 Wn.2d at 200;
Oberlander, 75 Wn.2d at 193. The evidence here, includiné Dr. Wiker’s
biomechanical analysis, shows that Nicholas not only failed to look after
entering the street, but that he ran out from in front of the stopped curb-lane
vehicle just before he impacted the van, and that had he been walking, he
could have avoided this accident. While plaintiff submits, contrary to RCW
46.61.235(2), that one’s pace of travel across a roadway cannot subject him
to liability, there is no legal support for this theory. Based on common
experience, a reasonable jury could conclude that a reasonable pedestrian®
should keep a lookout for oncoming traffic, clear each lane of travel (i.e.,
wait in front of a stopped vehicle for motorists in adjacent lanes to stop)
before proceeding, and walk, rather than run, across a roadway. Based on
Dr. Wiker’s analysis, a reasonable jury could conclude that if Nicholas had

walked and/or looked at all material times, this collision would not have

3 WPI 140.01 requires a road authority to maintain a roadway in “reasonably safe
condition for ordinary travel.” The duty as to a road authority does not shift depending
on the on the age, maturity, or ability of a pedestrian.
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occurred. Because these issues are properly reserved for the jury, summary
judgment was not appropriate.

Notably, Washington law also holds that a pedestrian who is lawfully
in a crosswalk but who ignores circumstances alerting him to the impending
failure of a vehicle to yield the right-of-way and consequently runs or walks
into the side of a vehicle is guilty of contributory negligence as a matter of
law. Van Cleve v. Betts, 16 Wn. App. 748, 559 P.2d 1006 (1977); Iwata v.
Champine, 74 Wn.2d 844, 447 P.2d 175 (1968) (a pedestrian who walks or
runs into the side of a car, the front of which has passed him, is guilty of
contributory negligence as a matter of law). Here, where the uncontroverted
evidence is that Nicholas Messenger was not struck by the front of the van
but rather by the side mirror once the front was already past him, his
contributory negligence is not just an obvious question of fact — it could
arguably be so as a matter of law.

Plaintiff further relies on Clements v. Blue Cross of Washington &
Alaska Inc., 37 Wn. App. 544, 682 P.2d 942 (1984). In Clements, the
evidence showed that the plaintiff entered a signalized crosswalk on a green
light; the light changed to amber, and then red after she was lawfully in the
crosswalk. One car stopped to allow her to continue across; a vehicle in an
adjacent lane (like here) continued past the stopped car and struck her in the

crosswalk. The plaintiff argued (as does plaintiff here), and the Clements
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trial court agreed, that a pedestrian who enters a crosswalk lawfully cannot
be contributorially negligent for failing to maintain a look-out for
approaching motorists. It was precisely on this question of the plaintiff’s
contributory negligence on which the appellate court reversed and remanded:

There was substantial evidence presented to support

defendants’ position that Clements should have known to

look for oncoming traffic even though she was legally in the

crosswalk. It was error to refuse to instruct the jury on

" contributory negligence and to direct a verdict on liability.

Clements at 553.

Plaintiff’s’ reliance on Jung v. York, 75 Wn.2d 195, 449 P.2d 409
(1969) is also misplaced. In Jung, a mother entered a marked crosswalk
with her two children, walked in front of a car stopped in the outside lane,
and was hit by a car passing in the lane. Id. at 196. There was no evidence
that the plaintiff “ran” at any time during the crossing. /d. at 197. She pulled
one of the children out of the way of the car, and was struck by the center of
the defendant’s front bumper. Id. at 196. The defendant argued that the
plaintiff should have seen him, that she should have heard his brakes
squealing, and that she was contributorially negligent in failing to react
immediately and jump out of his way. Id. at 196. Affirming the trial court’s
refusal to issue an instruction on contributory negligence under these facts,

the court reasoned that she reasonably reacted to the squealing brakes by

pulling her child out of the way. Id. at 196.
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Jung differs from the case at bar. In Jung, the court specifically
noted that “there was no evidence that [the plaintiff] ran in front of [the
defendant’s vehicle],” id. at 197, and “there was no evidence in this case to
support an inference that the plaintiff darted suddenly from the curb in front
of approaching traffic.” Id. at 199. In contrast here, neutral eyewitnesses
saw Nicholas running across the roadway, and out from in front of the curb-
lane vehicle. Without looking to see what was on the other side of this
stopped car, he ran into a lane of traffic occupied by a passing vehicle. But
even if Jung supported plaintiff’s position, the continuing vitality of Jung
after the Tort Reform Act is questionable; As Division II has observed, Jung
“is a product of the era when contributory negligence was a complete bar to
recovery, and it may not have survived the advent of comparative
negligence.” Alston, 88 Wn. App. at 39 (citing RCW 4.22.070). In Alston,
the plaintiff relied on Jung to appeal the trial court’s issuance of comparative
fault instructions to the jury, arguing that if she were walking in an
unmarked crosswalk area, she had no continuing duty to look out for the
vehicle that struck her. Id. at 38-39. The court disagreed, stating that “even
if Alston was in marked or unmarked crosswalk, she still had a duty to
exercise reasonable care for her own safety....” Id. at 39. In an era of
comparative fault, when a plaintiff’s damage award is reduced only

incrementally by his or her own degree of fault, plaintiff’s interpretation of
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Jung as a complete shield makes little sense and is contrary to nearly four
decades of subsequent case law. The trial court properly denied plaintiff’s
motion for summary judgment on this issue.

G. The trial court properly ’exercised its discretion by
deeming admissible evidence of plaintiff’s settlement
with the commercial owner of the van for the limited
purpose of impeaching the van driver’s inconsistent
testimony.

ER 408 does not exclude evidence of prior settlements “when
offered for another purpose” (than to prove liability). The City cited to
plaintiff’s settlement with the commercial van owner not to establish the
driver’s liability but, in response to plaintiff’s motion asking that the
driver be declared fault-free as a matter of law, to show the inherent
inconsistency between plaintiff’s efforts to argue that this driver — against
whom he had previously asserted a claim of negligence and from whom
significant recovery was had — should now be found fault-free in these
proceedings. In addition, in connection with his motion to have both
himself and Hansen declared fault-free as a matter of law, plaintiff relied
heavily on a sworn statement by Hansen crafted after settlement of
plaintiff’s claims against Hansen.  This post-settlement statement
conflicted substantively with statements recorded be