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A. ARGUMENT IN REPLY

THERE WAS NOT A LEGITIMATE STRATEGIC REASON
JUSTIFYING DEFENSE COUNSEL'S FAILURE TO
REQUEST THAT THE TRIAL COURT CONSIDER THE
BURGLARY AND THE THEFT AS SAME CRIMINAL
CONDUCT.

The State contends that defense counsel had a strategic
reason for not requesting that the court consider scoring the
burglary and theft as the same criminal conduct. Br. of Resp’'tat 7.
The State claims that raising the issue would have negatively
impacted the court’s willingness to consider the defense request for
a DOSA:

A trial court is more likely to grant such an option [a

DOSA] if it believes the offender sincerely takes

responsibility for his crimes and wishes to address the

substance abuse issues at their root. Such a posture

would be negated should the offender also seek to

persuade the court to use its discretion and

essentially not punish for one of the crimes
committed.
Br. of Resp’t at 9.

This argument is unpersuasive for two reasons. First, there
was no evidence in the record that drug use was a factor in the
crimes. There was no allegation that Corales was under the

influence or apprehended with drugs. At most, police found several

cans of beer opened behind the home where police apprehended



Corales. But the State did not allege that alcohol abuse was a
motivating factor for any of the assailants in committing the crimes.
There is no evidence that any drugs were stolen from Sprague’s
home. Given the lack of objective evidence to support defense
counsel’s request for a DOSA, the trial court had no choice but to
deny the request. RP 353. Therefore, even assuming counsel’s
failure was intentional, it was objectively unreasonable to present
only a request for a DOSA at sentencing.

Further, there is no support for the State’s assertion that a
request for the court to consider sentencing some of the crimes as
the same criminal conduct is inconsistent with Corales taking
responsibility for his actions. The State overlooks the fact that
Corales immediately and candidly confessed to police about his
role in committing the burglary and theft. Corales took
responsibility for the poor choices that he made. Arguing for the
correct offender score is not inconsistent with taking responsibility
for one’s actions.

Corales need not show with certainty that the outcome of his
sentencing would have been different; he must only demonstrate

the reasonable probability of a different outcome. State v. Thomas,

109 Wn.2d 222, 226, 743 P.2d 816 (1987). Both the prosecutor



and the trial court acknowledged that a low-end sentence was
appropriate given Corales’s youth and evidence that he was not the
leader in committing the crimes. RP 351, 355. Given the court’s
recognition that a more lenient sentence was appropriate, there is a
reasonable probability that the court would have exercised its
discretion and sentenced the burglary and the theft as the same
criminal conduct.

B. CONCLUSION

Defense counsel failed to present the same criminal conduct
argument at sentencing, thereby precluding the court from
considering the matter and exercising its discretion to impose a
more lenient sentence. This Court should remand the case for a
new sentencing hearing.
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