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A. ARGUMENT IN REPLY 

1. THE SENTENCING PROVISION UPON WHICH THE 
TRIAL COURT RELIED DID NOT GIVE THE COURT 
AUTHORITY TO IMPOSE TWO YEARS OF 
PROBATION. 

The court suspended Van Heuven's misdemeanor sentence under 

the authority of RCW 9.92.060 and placed him on a probationary term of 

two years. 'CP 19. Under RCW 9.92.060, however, it could place Van 

Heuven on probation for a maximum of one year. RCW 9.92.064. 

The State nonetheless claims the sentence is lawful because RCW 

9.95.210(1) authorizes a two year term of probation. Br. at 17-19. The 

State's claim fails because the court did not sentence Van Heuven under 

the authority ofRCW 9.95.210(1). Instead, the court expressly sentenced 

Van Heuven under the authority ofRCW 9.92.060. 

The State cites no law for the proposition that the trial court's 

erroneous reliance on a specific grant of statutory authority may be 

exonerated on appeal by pointing to different authority that the trial court 

never relied upon. Existing authority supports Van Heuven's argument. 

See State v. Paulson, 131 Wn. App. 579, 589-91, 128 P.3d 133 (2006) 

(where sentencing court relied on certain statutory provisions in imposing 

sentence rather another provision that limited community custody to one 

year, court did not exceed its authority when it imposed a term of 
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confinement, then converted the maximum allowable amount of that time 

to community service and ordered the completion of an animal cruelty 

prevention program within two years). 

The State's claim that Monday relied on an outdated version of 

RCW 9.95.210 is irrelevant. Br. at 18; State v. Monday, 85 Wn.2d 906, 

908, 540 P .2d 416 (1975), overruled on other grounds, In re Phelan, 97 

Wn.2d 590, 647 P.2d 1026 (1982). Monday is still good law in relation to 

RCW 9.92.060, upon which the trial court relied. More to the point, RCW 

9.92.060, as limited by RCW 9.92.064, is current. The sentence exceeds 

the statutory authority relied on by the trial court. 

B. CONCLUSION 

For the reasons stated in the opening brief, this Court should 

reverse the convictions. In the event this Court declines to reverse the 

convictions, then the erroneous portion of the misdemeanor sentence 

should be reversed for the reasons stated in the opening and reply briefs. 

DATED this \3{~ day of October, 2010. 

Respectfully Submitted, 

N & KOCH, PLLC. 

Office ID No. 91051 
Attorney for Appellant 
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