RECEIVED
090CT -7 PH 1:33
OCT 0 7200 , STATE OF WASHINGTOR
OFFICE OF ATTORNEY GENERAL BY

TACOMA GENERAL SERVICES UNIT

COURT OF APPEALS FOR DIVISION II
STATE OF WASHINGTON

JENNIFER L. TOBIN, et al.,
Plaintiffs-Respondents
V.
THE STATE OF WASHINGTON, et al,

Defendants-Appellants.

BRIEF OF RESPONDENTS

Ben F. Barcus, WSBA #15576

Paul A. Lindenmuth, WSBA # 15817

The Law Offices of Ben F. Barcus & Associates, PLLC
4303 Ruston Way

Tacoma, WA 98402

(253) 752-4444

(253) 752-1035



II.

II1.

IV.

I. TABLE OF CONTENTS

TABLE OF CONTENTS ... ... i I
TABLE OF AUTHORITIES .. .' ....................... ii
INTRODUCTION . ...ttt aes 1
COUNTER-STATEMENT OF THE ISSUES ............ 4
STATEMENT OF FACTS . ... . 8
1. Factual Background. ............. ...,
A. The Licensing of Little Fish’s Daycare and the Failure
to Supervise Defendant, Amy Cichowski. .......... 8
B. Victor Berdecia and the 2004 Licensing of Little
Fish’sDaycare. . .......cuuveeviuueennnnennn 14
C. The Life and Death of Gabriel Tobin. . ........... 18

D. The Aftermath - The Investigation of Lisa Fish, and
Probable Cover-Up. . ..vvvviveeerennnnnnn. 21



2. Procedural HiStOTY . . v v v v vt e e et et e e e et e e ee 25

ARGUMENT . ... .. i i 26
A. Standards of Review Applicable to the Issues Raised

by the Appellants herein. ........... e 31
B. The Doctrine of Sovereign Immunity Is Clearly Inapplicable

to the Claims Brought By The Tobins. ................ 36
C. A Number of Exceptions to the Public Duty Doctrine are

Applicable to the Plaintiff’s Claims. . ................. 42
D. Application of the Rules of Statutory and Regulatory

Construction. ..........iiiiiueernneneennenn. 45
E. The Public Duty Doctrine - Generally. ................. 61
F. The Legislative Intent Exception is Applicable. .......... 63

G. There Was a Special Relationship Between Gabriel Tobin
and the Defendant State of Washington and Its Agency

and Employees. . ............0 i 74
H.  Restatement (2) Torts, Sec.323. oo i i 79
L. The Trial Court Did Not Abuse its Discretion in Permitting

Evidence Regarding the Post Death Investigation Conducted

by DSHS Following the Death of Gabriel Tobin. ......... 84

J. It Was Not Error for the Court to Allow Evidence Regarding
the Modification of the Water Safety Wac Shortly after the
Death of Gabriel Tobin. .......................... 90

K. The Trial Court Did Not Abuse its Discretion Rejecting

Appellate’s Proposed Jury Instruction Number 19 Which
Is Not a Correct Nor A Complete Statement of the Law. .. ... 93

ii



VIL

CONCLUSION

ooooooooooooooooooooooooooooooooooo

iii



II. TABLE OF AUTHORITIES

Cases

Adam v. State, 71 Wn.2d 414,427,429 P.2d 109 (1967). .................. 94
Adcox v. Children’s Orthopedic Hospital, 123 Wn.2d 15, 864 P.2d 921 (1993) .32
Allenv. ESD, 83 Wn.2d 145, 151,516 P.2d 1032 (1973) . . ... ... o iiiiint 54
Andrade v. Ellefson, 391 NW 2d 836 (Minn.1986) ....................... 62
Babcock v. Mason County Fire District, 144 Wn.2d 774, 786, 30 P.3d 1261 (2001).
........ 62,76,77
Babcock v. State, 116 Wn.2d 596, 622, 809 P.2d 143, (1991) .............. 68
Bailey v. Town of Forks, 108 Wn.2d 262, 265, 737 P.2d 1257, 753 P.2d 523 (1987)
......................................................... 38, 63,70
Barlein v. State, 92 Wn.2d 229, 231-32, 595 P.2d 930 (1979) ............... 63
Baughn v. Honda Motor Co., LTD 107 Wn.2d 127, 142, 727 P.2d 655 (1986) .. 84
Beal v. City of Seattle, 134 Wn.2d 769, 784,954 P.2d 237 (1998) ........... 39
Bennett v. Hardy, 113 Wn.2d 912, 926, 784 P.2d 1258 (1990) ........ 55, 64, 65

Board of Regents v. Roth, 408 US 564, 92 S.Ct 2701, 33 L.Ed 2d 548 (1972) .. 80

Bostian v. Food Express, Inc., 159 Wn.2d 700, 716, 153 P.3d 846 (2007) . ... .. 97

iv



Braam v. State, 115 Wn.2d 689, 711,81 P.3d 851 (2003) .................. 66

Brasel v. Childrens Services Division, 642 P.2d 696 (Ore. App. 1982) ........ 62
Brown v. McPhersons, Inc., 86 Wn.2d 293, 301, 545 P.2d 13 (1975) ...... 80, 81
Brown v. Quick Mix Co., 75 Wn.2d 833, 839, 454 P.2d 205 (2002) ........... 92

Bulman v. Safeway, Inc., 96 Wn.App 194, 978 P.2d 568 (1999), reversed, 144 Wn.2d
335,27 P3d 1172 (2001) . oottt e 33

Burnett v. City of Tacoma City Light, 124 Wn.App. 550, 563, 104 P.3d 677 (2004)

Burnside v. Simpson Paper Co., 123 Wn.2d 93, 107-108, 864 P.2d 937 (1994) . 33
Caufield v. Kitsap County, 108 Wn.App 242, 29 P.3d 738 (2001). .......... 32

Chambers-Castanes v. King County, 100 Wn.2d 275, 669 P.2d 451 (1983) ... 41

City of Pasco v. Shaw, 127 Wn.App. 417, 426, 110 P.3d 1200 (2005) ........ 73
City of Puyallup v. Pac Bell, 98 Wn.2d 443, 450, 656 P.2d 1035 (1982) ....... 54
Condit v. Lewis Ref- Co., 101 Wn.2d 106, 111, 676 P.2d 466 (1984) .......... 55
Couch, 113 Wn.App at 752,n. 66,54 P.3d 197 ....... ... ... ..ot 80

Cowich Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992)



Christensen v. Mussen, 123 Wn.2d 234, 243, 867 P.2d 626 (1994) ........... 94

Cummins v. Lewis County, 156 Wn.2d 844, 852, 133 P.3d 458 (2006) ........ 76
Donaldson v. Seattle, 65 Wn.App. 661, 666-68, 83 P.2d 1098 (1992) ...... 65, 67
Donohoe v. State, 135 Wn.App 824, 142 P.3d 654 (2006) ............... 40, 51
Dorschv. City of Tacoma, 92 Wn.App. 131, 134, 960 P.2d 489 (1998) . ....... 63
Dot Foods, Inc. v. DOR, 141 Wn.App. 874, 175 P.3d 309 (2007) ............ 97
Edgar v. State, 92 Wn.2d 217, 595 P.2d 534 (1979) ..o 40

Egede-Nissen v. Crystal Mountain, Inc., 93 Wn.2d 127, 135, 606 P.2d 1214 (1980)

Emwright v. King County, 96 Wn.2d 538, 543, 637 P.2d 656 (1981) ......... 54
ESDA Corp. v. KPM Peat Marwick, 86 Wn.App 682, 939 P.2d 1228 (1997) ...43
Estate of Jones v. State, 107 Wn.App 510, 523, 15 P.3d 108 (2000) .......... 42

Evangelical United Brethren Churchv. State, 57 Wn.2d 246,253, 407 P.2d 40 (1965).

............................................................. 39, 41
Folsom, 135 Wn.2d at 676,958 P.2d 301 ......... ... ... .. i iiiiia.. 80
Fox v. Sunmaster Products, Inc., 115 Wn.2d 498, 798 P.2d 808 (1990) ....... 34
Frenchv. Chase, 48 Wn.2d 825, 830,297 P.2d 235 (1956) ................. 81

iv



Gilliam v. DSHS, 89 Wn.App. 569, 584-85, 950 P.2d 20 (1998) ............ 88

Halleran v. Nu West, Inc., 123 Wn.App. 701, 714,98 P.3d 52 (2004). ........ 70
Halvorson v. Dahl, 89 Wn.2d 673,574 P.2d 1190 (1978) .................. 63
Hanson v. Friend, 118 Wn.2d 476, 483, 824 P.2d 483 (1992) ............... 87
Havenv. C & D Plastics, Inc., 124 Wn.2d 158, 876 P.2d 1235 (1994) ........ 95
Hoskins v. Reich, 142 Wﬁ.App 557,566, 174 P.3d 1250 (2008) .......... 35, 88

J & B Dev. Co. v. King County, 100 Wn.2d 299, 305, 669 P.2d 468 (1983) ....39

Jay v. Walla Walla College, 53 Wn.2d 590, 595, 335 P.2d 458 (1959) ........ 81
Johnson v. Rothstein, 52 Wn.App 303, 306,-07, 759 P.2d 471 (1988) ......... 32
Joyce v. State, 155 Wn.2d 306, 325-25, 119 P.3d 825 (2005) ......... 52,94, 95

Karrv. State, 53 Wn.App 1, 765 P.2d 316 (1988) (rev. denied) 112 Wn.2d 1011, 765

P2d 316 (1989) ..ttt e e 42
Keller v. City of Spokane, 146 Wn.2d 237, 243 n.8, 44 P.3d 845 (2002) ....... 37
Kelso v. City of Tacoma, 63 Wn.2d 913,390 P.2d 2 (1964) .............. 37,41
King v. City of Seattle, 84 Wn.2d 239, 243, 525 P.2d 228 (1974) ............ 38
King v. Clodfelter, 110 Wn.App. 514, 518, P.2d 206 (1974) ................ 92
King v. Hutson, 97 Wn.App 590, 987 P.2d 655 (1999) ................. 44,72



Locke v. City of Seattle, 162 Wn.2d 474, 172 P.3d 705 (2007) . ......... 3,37, 40
Lacey Nursing Center, Inc. v. DOR, 128 Wn.2d 40, 53, 905 P.2d 338 (1995) ... 53
Linville v. State, 137 Wn.App 201, 208, 151 P.3d 1073(2007) ... ... 40, 45, 53, 67
Livingston v. Everett, 50 Wn.App. 655, 751 P.2d 1199 (1988) .............. 73

Lutheran Daycare v. Snohomish County, 119 Wn.2d 91, 113, 829 P.2d 746 (1992)

................................................................ 84
Manor v. Nestle Food Co., 131 Wn.2d 439, 445, 932 P.2d 628 (1997) ........ 52
Martin v. Johnson, 141 Wn.App 611, 617, 170 P.3d 1198 2007) ............ 44
Maziar v. State, _ Wn.App ., P3d_ (8/25/09) ....ooiiiiiiniii. 37
Maynard Inv. Co. V. McCann, 77 Wn.2d 616, 624, 465 P.2d 657 (1970) . ... .. 73
McGovern v. Greyhound Corp., 53 Wn.2d 773, 777, 337 P.2d 290 (1959) . . . .. 43
McKinney v. State, 134 Wn.2d 388, 950 P.2d 461 (1998) .................. 77
Meaney v. Dodd, 111 Wn.2d 174, 759 P.2d 455 (1988) . . ... ..\ ooeeeeeen... 39
Nelson v. Eisenhower Carliton, 100 Wn.App 584, 999 P.2d 42 (2000) . ....... 39

Oda v. State, 111 Wn.App 79, 84, 44P3d 8 (2002) .. ... .\eeeeeeennnn.., 36
Osborn v. Mason County, 157 Wn.2d 18, 25-26, 134 P.3d 197 (2006) ........ 80

Otis Housing Assoc., Inc. v. Ha, 165 Wn.2d 582, 587,201 P.3d 309 (2009) ... 44

vi



Peterson ‘s Fryer Farms, Inc. v. Transamerican Insurance Co., 83 Wn.App. 432, 922
P2d 126 (1996) ... ..ot 95
Queen City Farm, Inc. v. Central National Insurance Company of Omaha, 126 Wn.2d
50,98,882P.2d 703 (1994) .. ..ot e 84

Ravenscroftv. Washington Water Power Co., 136 Wn.2d 911, 929, 969 P.2d 75 (1998)

Savage v. State, 127 Wn.2d 434, 444,899 P.2d 1270 (1995) ................ 36

Sharbono v. Universal Underwriters, 139 Wn.App 383, 161 P.3d 405 (2007) ... 34

Sheikh v. Choe, 156 Wn.2d 441, 448, 128 P.3d 574 (2006) ........... 61, 63, 66
Singleton v. Frost, 108 Wn.2d 723, 728, 742 P.2d 1224 (1987) . ............. 71
Sloan v. Thompson, 128 Wn.App. 776, 787, 115 P.3d 1009 (2005) .......... 71
Smith v. State, 59 Wn.App. 808, 813 3,802 P.2d 133 (1990) ............. 63,77
State v. Dennison, 115 Wn.2d 609, 629, 801 P.2d 193 (1990). .............. 84
State v. Ellard, 46 Wn.App. 242, 730 P.2d 109 (1986) ................... 87
State v. Hall, 104 Wn.App. 56, 60, 14 P.3d 884 (2000) .................... 96
State v. Mark, 94 Wn.2d 520,618 P.2d 73 (1980) ......... ... ... ... ... ... 96
State v. O’Neal, 159 Wn.2d 500, 506, 150 P.3d 1121 (2007) ................ 34

vii



State v. Stannard, 109 Wn.2d 29, 36, 742 P.,2d 1244 (1987) .. .............. 54

State v. Theilken, 102 Wn.2d 271,273,684 P.2d 709 (1984). .............. 54
State v. Walton, 64 Wn.App 410,415,-16, 824 P.2d 533 (1992) .............. 34
State v. Winings, 126 Wn.App 75, 86, 107 P.3d 141 (2005) . ................ 35

Stewart Carpenter Services v. Contractor Bonding and Insurance, 105 Wn.2d 353,

358, 715P.2d 1115 (1986) ... ooovveeennnnn.. AU 54
Stiefel v. City of Kent, 132 Wn.App. 523, 532, 132 P.3d 1111 (2006) ......... 67
Sundberg v. Evans, 18 Wn.App 616, 624-25, 897 P.2d 1285 (1995) .......... 77
Tabak v. State, 73 Wn.App. 691, 696, 870 P.2d 1014 (1994) ... ............. 71
Taggart v. State, 118 Wn.2d 105, 114-15,822 P.2d 243 (1992) . . ............ 48
Taylor v. Stevens County, 111 Wn.2d 159, 759 P.2d 447 (1988). ............ 39
Taylor v. City of Redmond, 98 Wn.2d 315, 319, 571 P.2d 1388 (1977) ........ 39
Truly v. Heuft, 138 Wn.App. 913,921, 158 P.3d 1276 (2007) ............... 54
Tyner v. State, 141 Wn.2d 68, 88, 1 P.3d 1148 (2000) ... .................. 69
Waite v. Whatcom County, 54 Wn.App. 682, 775 P.2d 967 (1989) ........... 73
Waste Management v. WUTC, 123 Wn.2d 621, 629, 869 P.2d 1034 (1994) ....53

Whaley v. DSHS, 90 Wn.App. 658, 672, 956 P3rd 1100 (1998). ............. 45

viii



Wilmont v. Kaiser Aluminum, 118 Wn.2d 46, 70-72, 821 P.2d 118 (1991) ..... 90

Wingert v. Yellow Freight Systems, 146 Wn.2d 841? 50 P.3d 256 (2002) .. ..... 52
Yonker v. DSHS, 85 Wn.App 71, 78,930 P.2d 958 (1997) . . ... ..ottt 65
Yonker v. State, 85 Wn.App. 71, 78,930 P.2d 958 (1997) .................. 64
Young by Young v. Carter, 38 Wn.App. 147,684 P.2 784 (1984) ............ 95
Statutes

RCW 4.0 e 3
RCW 4.96.010. ... . . e e e e 37
RCW 4.96.010 (1) ..ottt e e e e e 37
RCW 5.40.050 . ... e e e e e 6
RCW 18,51 o e 51
RCW 18.51.005 ... o e e e e 51
RCW 19.27.110 .. e e e e e e 67
RCW 26.44.010 . ... e e e e e 50
RCW 26.44.050 .......... .. ..., T 50
RCW 41.26.281 ..o e e e e e e 38

ix



RCW 48,88 .. 67

RCW 74.13.03] ... i e 45
RCW 74,15 o e 46
RCW 74.15.010 ... o e i 46
RCW 74.15.010 (1) . ovv it e e e e 46
RCW 74.15.020 . ..ot i i e i 46
RCW 74.15.020 (1) ..o ii i i 47
RCW 74.15.130 . ..ot e i 46
RCW 74.15.030 (2) ..o vt e i 46
RCW 74.15.030 (2) (8) « -« v ov et e e e e 47
RCW 74.15.030 (5) - .vvnneeei i 71
RCW 74.15.150. < .ot e 50

Other Legal Authority

Restatement 2™ of Torts, Section 315 (1965) .. ... 75
Restatement (2") of Torts, Sec. 323 (1965) .. ......couuuieiiiiiiannnan. 79
2 A Sutherland Statutory Construction SS47-17 (7" Ed) . .................. 55

Regulations



WAC 388-155 .. 12

WAC388-155-010. ... ..o 51
WAC 388-155-090 (1) ..t e e e 53
WAC 388-155-280 (1) ..ot e e 58
WAC 388-155-295 ... 51
WAC 388-155-295(5) .« oo vt 56
WAC388-155-310 (1)(d) . ..o oe e 57
WAC 388-155-320 ... 52
WAC 388-155-330 ... 52

Rules of Appellate Procedure
RAP 2.2 (@)(1) oot e e e e e 32

Washington Pattern Jury Instructions

WPL60.01 .. 93
WL 60.03 ... 94
Articles

Tardiff & McKenna, Washington State’s 45 Year in Governmental Liability, 29
Seattle U. L. Rev. 1 (2005) . ... ..ottt e 41

Xi



Stephens and Harnetiaux, in “The Value of Government Tort Liability,

Washington State’s Journey from Immunity to Accountability, 30 Seattle U. L.

REV. 35 (2006) . . e vnee e e e e e e 41

xii



III. INTRODUCTION

As stated by the attorney who represented the Defendants before the trial
court, this case involves the death of a “perfect little boy.” (RP 1977-78). (See,
Appendix 1 - photo of Christopher and Gabriel Tobin). During the course of
discovery, the Defendants, who were the State of Washington, and a number of State
employees, described in more detail below, propounded an interrogatory to the Tobin
parents which asked them to describe their injury. (The Defendants hereinafter will
be referenced as “the State” unless otherwise specified). Christopher and Jennifer
Tobin, the parents of this perfect little boy, responded in a manner that compellingly
conveys the devastation caused when the State fails to protect our children.
(Appendix 2) (RP 1757-59).

At the moment she learned Gabriel had been found in the waters of Lake
Tapps, Jennifer Tobin released the primal scream of a mother who knew her child
was gone. (RP 327) Her pain lives on forever, even in the conscious of the
seasoned law enforcement personnel who were are the scene, who testified that this

was the worst day of their lives. (RP 1141-42; 1149-50).



In this case, the State failed to meet its fundamental and primary obligation,
which applies to all governmental entities, that is to protect our children. For this,
the trial court and jury found that they should be held accountable. Asshown below,
this Court should find no differently and the Judgment in this matter must be
affirmed.

As will be shown below, when analyzing the legal issues presented by this
case, the State, in its opening brief, has provided a veiled invitation to this Court to
decide this appeal based on an exceptionally skewed recitation of the facts which is
contrary to the standards of review applicable to each and every issue that is currently
before the Court. According to these Defendants, we should once again return to a
primitive state where “the King can do no wrong.” Here, a daycare water safety
regulation required a fence between daycares and accessible water hazards such as
lakes. WAC 355-188-295(5). Yet despite acknowledging that the lake where this
“perfect little boy” drowned was clearly accessible from the daycare, and a “huge
hazard”, the appellants nevertheless seek to avoid accountability. Such efforts should

be rejected. (RP687-90).



IV. COUNTER-STATEMENT OF THE ISSUES
Should the Appellate Court reject the State of Washington’s contention that
it is immune from liability under the doctrine of sovereign immunity, when
by enacting RCW 4.92 et seq, the legislature intended to broadly abrogate the
doctrine of sovereign immunity, and when under the facts and circumstances
of this case, no discretionary policy making decisions are at issue, and a
number of the exceptions to the public duty doctrine are applicable?
Is it necessary, under RCW 4.92 et seq, to establish first that there is a private
analogy to governmental conduct, prior to finding the State of Washington
liable in tort, when such a proposition was specifically rejected by our
Supreme Court in the recent Locke opiﬁion?
Did the Appellants waive any arguments with respect to issues regarding
duty, breach, and proximate causation of injury, when they failed to assign
error to the final Judgment entered in this case?
Did the Trial Court abuse its discretion by refusing to exclude evidence
regarding the post-incident investigation conducted by DSHS regarding the

death of Gabriel Tobin, when the facts gathered during the course of such an



investigation were highly relevant to the liability of co-defendant, Lisa Fish,
the credibility of all defendants, and how fault should be allocated amongst
the Defendants?

Did the trial court abuse its discretion in permitting evidence regarding the
post-incident modification of the Washington Administrative Code, daycare
water safety provisions, when such evidence was relevant to challenge the
credibility of the Appellant’s contention as to how such provisions should be
applied and when, both before and after the modification of such provisions,
and DSHS was requiring fencing or mitigation of water hazards in front
yards, for such thing as ornamental pools and ponds, and required fencing for
accessible water hazards?

Did the trial court abuse its discretion in admitting evidence regarding the
post-incident investigation of Gabriel Tobin’s death and the modification of
the water hazard regulations applicable to daycares when a reasonable jury
could have inferred that such an investigation and action were done in an

effort to cover up the State’s responsibility for the death of Gabriel Tobin,



and to create an appearance that the actions of Lisa Fish were soley to blame
for such death?

Did the trial court abuse its discretion by refusing to instruct the jury with
respect to rules relating to regulatory and/or statutory interpretation and/or
construction, when there is no authority for the giving of such an instruction,
and when the instruction proposed by the State was an incomplete and/or
erroneous and inaccurate statement of the law?

Are the Appellants barred from arguing, under the law of the case doctrine,
that the State of Washington had a mandatory obligation not to issue Lisa
Fish a daycare license if she failed to meet minimum requirements when
instruction No. 17 to the jury, which was not subject to exception, instructed
the jury that such an obligation was mandatory?

Should those portions of Appellants’ brief, which failed to acknowledge the
existence of factual disputes regarding the evidence, when such factual
disputes are clearly present within the record, be stricken and/or disregarded

by the Appellate Court?



10.

11.

12.

Did the trial court err in instructing the jury as to the terms of WAC 388-155-
295 (5), and no other provisions of that regulation, when there was no
contention that any other subsection of that regulation had been violated, nor
were there any facts supporting the giving of instructions regarding other
subparts of the regulation, and when the instruction given comported with the
guidgnce givenin WPI60.01 et seq, and was consistent with RCW 5.40.050?
Did the trial court correctly determine as a matter of law that the language of
RCW 74.15 et seq, creates a duty to protect children in daycares, thus
providing liability under the “legislative intent” exception to the public duty
doctrine?

Did the trial court correctly determine that under the “failure to enforce
exception” to the public duty doctrine that the State of Washington breached
the duty to both of the Plaintiff parents and the deceased child by licensing
a regulatory non-compliant daycare, when under the terms of the statute and
relevant regulations, the State and its employees had a mandatory obligation
not to license daycares which failed to meet the minimum safety

requirements?



13.

14.

15.

Did the trial court correctly determine that “the special relationship”
exception to the public duty doctrine was applicable in a number of instances
in this case, when in reliance on information provided by the State of
Washington, Jennifer Tobin placed her child, Gabriel, in what she believed
to be a State licensed daycare which met minimum safety requirements
(which proved not to be true), and when Lisa Fish relied on the directive of
State licensor Berdecia in not taking measures which otherwise could have
prevented Gabriel Tobin from exiting the front door of Mrs. Fish’s daycare,
which was directly across the street from Lake Tapps, where upon exiting, he
walked directly across the street and drowned in Lake Tapps?

Given the overwhelming evidence of negligence in this case, if any
instructional or evidentiary errors occurred, were such errors harmless?
Does the law of the State of Washington hold the State of Washington,
DSHS, and its employees accountable when it licenses a daycare which fails
to meet minimum safety requirements, and when, as a proximate result
thereof, a two and one-half year-old child loses his life, causing devastating

injury to his parents and the community?
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V. STATEMENT OF FACTS

1. Factual Background.

A. The Licensing of Little Fish’s Daycare and the Failure to
Supervise Defendant, Amy Cichowski.

In late 2000, Lisa (Crespin) Fish applied for a family-home daycare license
for her home, located at 6408 S. Island Drive, Bonney Lake, Washington, 98309.
The processing of M. Fish’s family home daycare licensing application was assigned
to DCCEL employee Amy Cichowski, who held the job designation as a Social
Worker III.  ( Ex. “1" ord). As a Social Worker III attached to DCCEL, Ms.
Cichowski’s duty was to evaluate daycare homes or potential daycare providers’
homes through a home study process and site inspection to ensure that health and
safety requirements of the facility are met. Among the essential functions of this
position was to evaluate child care homes, and the applicants, to make a
determination whether they are suitable and safe. One of the fundamental skills
which a Social Worker III must have includes the ability to engage in risk-

assessment and decision making.



Ms. Cichowski had an extremely troubled employment-history with the State
of Washington. Ms. Cichowski, within a short period of time after hire, experienced
substantial personal problems which were so severe that by January of 2001 her
supervisor, Defendant Quinlan, had put her on a corrective action plan to address
issues relating to attendance and punctuality. She had too many cases to manage
competently and could not perform her job despite a reduced workload. (/d 88-91.)
Her supervisor, Ms Quinlan, was aware of her problems and that the internal EAP
program was ineffectual. (Id75.) Ms. Cichowski admits she was not doing her work.
(Id 73-74.) Unfortunately, despite ineffectual corrective action efforts, Ms.
Cichowski’s performance deficiencies continued on and she was ultimately allowed
to resign in lieu of termination in July, 2002. (Ex. 52). During this time period, Ms.
Cichowski had an extensive and well-documented history predating the initial Fish
inspection, of failing to attend critical training meetings, failing to show up for work,
or was tardy on many occasions without legitimate excuse, she was falsely reporting
her work activities, including misrepresenting that she had conducted home site
visits, when in fact she had not. (Dep of Cichowski, p. 76,113) (Ex. Nos. 38-43, 50-

56.) As a result of Ms. Cichowski’s misconduct, several daycares were allowed to

9



operate with their licenses not properly renewed, and she was generally ill-informed
about the requirements of her job. (Id.)

According to Ms Cichowski, she has no recollection of training on WAC
updates concerning water hazards. (RP 414-416; 441 Although she recognized that
safety of the children had to be a priority, she understood she did not have to consider
water hazards when they were not on the daycare premises and in a play area. (RP
402-03;430).

She was aware she was to assure the daycare was a safe environment and that
the daycare front door had to be unlocked from the inside. She was aware of the lake
and acknowledged that if the children got out the (unlocked) front door it would be
a safety hazard.

Defendant Quinlan, her supervisor, believed Ms Cichowski was an employee
with serious honesty and performance problems. (Dep of Quinlan p 86-91). She
concurs that Ms Cichowski, for a long period of time, was paid while performing no
work, and was essentially stealing her pay check. (Idp 87.)

At the same time, Ms. Cichowski was missing necessary training sessions

concerning the WAC applicable to family home daycares that was subject to

10



amendment. Inthe year 2000, WAC 388-155-295 (5) was promulgated. (Appendix
No. 2). On February 26, 2001, Ms. Cichowski inspected Lisa Fish’s home to
determine whether it was a suitable facility for the operation of a family child care
home. (Ex. 44). In order to reach the Fish residence, Ms. Cichowski, who was also
assigned other daycares within the Bonney Lake/Lake Tapps areas, had to travel past
Lake Tapps to get onto South Island Drive, the street on which Ms. Fish’s home was
located. (Ex. 118). On arrival at Ms. Fish’s home, which is a manufactured home
located on a fairly long and narrow lot, she knew that directly across the~ street from
Ms. Fish’s home and through a yard was Lake Tapps. (Appendix 4, 5 and 6) (Ex. 65-
67).

In addition, upon arriving at the front porch of Ms. Fish’s daycare, shenoted
that in a straight line from the front door of Ms. Fish’s daycare was Lake Tapps. If
one was to stand at the front door of the daycare facility, with your back to the front
door, you would be looking directly at Lake Tapps through a gap between the
properties of two waterfront homes. (Id.)

Upon arrival at the Fish home, Ms. Fish and Ms. Cichowski worked through

a family child care home licensing study form. Initially, the form was provided to
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Ms. Fish to make a determination as to whether she was being compliant with the
regulatory requirements by placing various notations in a column under the heading
of “App” for “applicant.” As the two worked through the form, Ms. Cichowski,
under the heading of “Occp” made determinations as to whether or not in fact Ms.
Fish was in compliance with the regulatory requirements. (RP 1253-54).
Unfortunately, the form that was being utilized at the time of Ms. Fish’s
initial application inspection was a form initially adopted in 1997, which did not
include the year 2000 amendments to WAC 388-155 et seq. (Ex. 44) (RP 435). At
the time this sensible amendment was adopted, it was estimated that it would only
raise the cost of all daycares $2.09 per child. The purpose of the amendment was to
ensure safety by having five foot high fencing at daycares “located on or near
property that contains a water hazard such as a ......1ake.....”. (Appendix 7) (Ex. 112)
(RP 1170-1189). Because the form used by Ms. Cichowski was an obsolete form,
it did not include the 2000 amendments inclusive of 295(5). Ms. Cichowski, when

she conducted her inspection only enforced the regulations which were on the form.
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(RP 437-39; 524). In other words, because she was using an obsolete form, Ms.
Cichowski did not consider or enforce subséction 295(5). ! (Appendix 8)

However, during the course of her inspection, Ms. Cichowski was aware of
the fact that the fence in the backyard play area was not completed. (Ex. 16 and 17).
The home safety form indicated the entire yard would be fenced. (Ex. 44). Asa
condition for the issuance of an initial license, Ms. Cichowski required that the fence
be completed. On completion, Ms. Fish was lead to believe she had all fencing
required. (RP 1255). Based on such knowledge, it is obvious that Ms. Cichowski
was aware that fencing can be required at home daycares as a condition to issuance
of a license.

Despite the fact that Ms. Cichowski was utilizing an obsolete form, and had
failed to enforce any fencing requirements between the daycare obviously located
near a body of water, Ms. Fish’s application was accepted, and she was ultimately

issued a daycare license for six children under the age of six, signed off by both Ms.

1

Strangely, in or around the same time frame, discovery revealed that Ms. Cichowski

did use an appropriately updated form when conducting home studies at other
residences. Under such circumstances, Ms. Cichowski knew of the broad water
safety provisions set forth in subsection (5).
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Cichowski and her supervisor, Ms. Quinlan, despite Ms. Quinlan being a recognized
regulatory expert and a person who had fully reviewed the file. (Ex. 17;116). After
finally seeing pictures of the daycare location, Ms Quinlan acknowledged that Lake
Tapps was a “huge hazard,” and was accessible, thus meeting the requifements of
WAC 295 (5). (RP 687-90). She also acknowledged fencing is necessary because
you cannot assume 100% supgrvision by the provider. (RP 691; 837-838).

Ultimately, Ms Cichowski was terminated from her employment in July 2002.
Defendant Victor Berdecia was then assigned her caseload. Mr. Berdecia, on
assuming Ms Cichowski’s caseload, was never informed that there had been
deficiencies in Ms Cichowski’s work performance, nor with respect to the licenses
she had issued. (RP 565-68). The jury assessed Ms. Cichowksi 10% responsibility
for Gabriel’s death. (CP 4080-85).

B. Victor Berdecia and the 2004 Licensing of Little Fish’s Daycare.

In December 2003, Lisa Fish re-applied for the renewal of her daycare
license. Mr. Berdecia conducted an inspection of Little Fish’s on March 29, 2004.
(Ex. 45). Just like Ms. Cichowski, Mr. Berdecia recognized that a water hazard,

Lake Tapps, was directly across the street from the daycare. (RP 572-73).
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Mr. Berdecia used an updated licensing checklist this time, that had a section
for water hazards and specific reference to the five foot high fencing requirement to
prevent access to a water hazard such as the lake as reflected in WAC subsection
295(5). (Appendix No. 8). When, Ms. Fish initially filled out the form, she
incorrectly indicated that she was in compliance with the five foot fencing
requirement. (Id) However, instead of complying with the directives of the form,
Mr. Berdecia put a slash mark in the box concerning the fencing requirement, which
according to him meant that the requirement was not applicable, or that it simply did
not matter. (RP 576; 744-45). The slash mark placed by Mr. Berdecia was not the
correct way of filling out the form, nor a correct mark on the form. (RP 744-45).

During the inspection of Little Fish’s, Ms. Fish noticed that Mr. Berdecia was
more interested in talking to her about a piaﬁo, and was not paying much attention
to daycare issues, or doing much of an inspection. (RP 1288-90). They specifically
discussed the requirement that she had to keep her front door unlocked as required
by regulation to ensure that the children would be able to get out of the daycare in the
case of an emergency. (RP 1257-1261). Mr. Berdecia duly noted this conversation

within a “Service Episode Report” (SER). (Ex. 21) (Appendix No. 9). Ms. Fish
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recalled discussing the fact that children had been able to get out the front door and
she had grave concerns. Mr. Berdecia, at trial, admitted Gabriel was discussed.” Ms.
Fish, in a post-death letter to DSHS, admitted Gabrioel was the topic of conversation.
(Ex. 26). (RP 578-87). Despite the fact that Ms. Fish asked Mr. Berdecia for
guidance, he provided her no solutions and again directed her to keep the daycare
front door unlocked. (Ex. 21 and 24). He did not take the issue to his supervisor,
Ms. Quinlan. Nevertheless, she would have had access to the SER and would have
reviewed the incorrectly filled-out licensing form. Id. Lisa Fish was confused and
frustrated by these directions, and did not know what to do. (CP 335-338).

Mr. Berdecia again recommended that Ms. Fish’s noncompliant daycare have
its license renewed. The supervisor, Ms. Quinlan, again Areviewed the licensing
documentation and signed off on the renewal license, even though Mr. Berdecia did
not correctly fill out the form, and improperly used a slash mark on the checklist

concerning the water hazard safety. She also did not address the documented

2

Also, Assistant Police Chief Dana Powers recalls that Ms. Fish told Mrs. Tobin on
the day of his death, that Gabriel had previously gotten out the front door. Mrs.
Tobin was not made aware of this until the day of Gabriel’s death. (RP 348-49).
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concerns of Ms. Fish concerning the front door of the daycare, and the ability to keep
children safely inside. (RP 680).

According to Ms Fish, it was never mentioned to her that she should have
fenced her front yard, between the mandatorily unlocked front door and Lake Tapps,
until after the death of Gabriel Tobin. (RP 1261). Surplus fencing was available in
the Fish’s garage and if asked, a fence would have been erected immediately at little
additional cost, in order to acquire the license. (RP1271-73; 968-70).

Ultimately, Mr. Berdecia resigned from his employment under threat of
termination after it was discovered that he was sexually harassing daycare providers.
(Dep of Berdecia, p. 52.) The trial court excluded the reasons for Mr. Berdecia’s
firing, but did allow evidence that during the course of the investigation of Mr.
Berdecia, several daycare providers spontaneously volunteered that Mr. Berdecia
conducted very poor inspections. The terms utilized by the providers included such
terms as: “cursory,” “poor,” and even “shoddy” inspections. (Ex. 9) ( Appendix No.
12). Ms. Quinlan could not explain why she was unaware of Mr. Berdecia’s poor
performance. They jury assessed Mr. Berdicia with 13% of the responsibility for

Gabriel’s death. (CP 4080-4085).
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C. The Life and Death of Gabriel Tobin.

Gabriel Tobin was born March 29, 2002, and was the first-born son of
plaintiffs Jennifer and Christopher Tobin. Both of the Tobin parents were employed
at the time and following a period of maternity leave, Mrs. Tobin returned to her
employment. Mirs. Tobin, prior to placing Gabriel in a daycare, contacted a state
referral number in the phone book. Mrs. Tobin spoke to her family and friends
about how it was important that the daycare be State licensed. (RP 660; 1730-31).
She was provided the names of several potential daycares within the Bonney Lake
area, near her home. She inspected several licensed daycare facilities that she found
unsuitable and even dirty. Eventually, she had the opportunity to meet Ms. Fish,
found the facility to be clean and that Ms. Fish appeared to be a caring daycare
provider. On July 13, 2004, Christopher dropped his son Gabriel off at Little Fish’s
daycare. As Ms. Fish was distracted in the backyard, attending to two children
involved in a dispute, Gabriel exited the front door at Little Fish’s daycare, which

due to the command of the State was very insecure. (Ex. 22, 25, 52-54; 85). °

3

The State ultimately took efforts to revoke Ms. Fish’s daycare license under
allegations that she had been neglectful in having her attention on the children in the
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Under WAC 388-155-120, a daycare provider must maintain the children
within their care under both visual or auditory supervision. Ms. Fish denied that the
children were outside of her range. As a practical matter it would be a factual
impossibility for a single adult to maintain constant visual surveillance of six
children. If one assumes that a daycare provider can provide constant and
uninterrupted surveillance of the children within their charge, there would simply be
no reason to require fencing under any set of circumstances. (RP 837-38).

Upon discovering Gabriel missing after a frantic search, Ms. Fish called
Jennifer Tobin and told her that Gabriel was missing, and then called 911 to report
the missing child. Mrs. Tobin, called her husband Christopher and both she and her

husband drove frantically to Ms. Fish’s home.

backyard while there were other children in the living room of the house apparently
watching a movie. There were also allegations that Ms. Fish was within a garden
area outside of line of sight from her home, weeding her garden at the time Gabriel
exited the residence. Ms. Fish has indicated that she was actually in the backyard and
while attending to two children who were having a dispute, pulled a few weeds out
of her lawn. She indicated that she was within line of sight of the back of the home,
all the doors and windows were open given that it was a warm summer day, and that
she was never outside of at least auditory range of the children within the living room
of the daycare. (Ex. 26). The jury assessed her 19% of the responsibility for the
death of Gabriel Tobin.
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Mrs. Tobin arrived before the Sheriff Search and Rescue Team and Mr. Tobin
arrived shortly thereafter. They both joined in the search. Bonney Lake Police were
on the scene. (RP 1145-55). Within a short period of time, Sheriff divers arrived and
started to search the lake area, at the same time a land search was being conducted
by other officers. Tragically, a Sheriff’s diver, Micah Lundborg, found Gabriel’s
body under the neighbor’s dock, pulled up the boards, and was able to retrieve
Gabriel, who was face down in the water because his diaper caused him to float
upside down. Gabriel at that time was blue and was not breathing. (RP 1135-1144).

Jennifer and Christopher Tobin were standing approximately 150 feet away
in the neighbor’s yard, across from Ms. Fish’s daycare, when Gabriel was found.
They could see the deputies carrying Gabriel’s lifeless body from the dock to the
emergency medical technicians who were present. Realizing that her son was gone,
Mrs. Tobin screamed, her legs buckled, and she collapsed where she was standing
on the grass. (RP 365-66). Prior to that, both Mr. and Mrs. Tobin were held back
by the police while Gabriel was being placed into an ambulance. The EMT’s
attempted to resucitate Gabriel, and they continued to do so all the way to Mary

Bridge Hospital in Tacoma, about 25 minutes away. The ambulance arrived at Mary
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Bridge Hospital and Gabriel was immediately taken into the emergency room.
Unfortunately, it was too late, and Gabriel was pronounced dead on arrival.
Jennifer and Christopher Tobin arrived at the Mary Bridge Hospital by car.
They rushed into the emergency room only to be met by a social worker. They were
told it was too late and that Gabriel was dead. At that time, they were allowed to

hold Gabriel’s blue, lifeless little body. They did so for hours. (RP 663-664).

D. The Aftermath - The Investigation of Lisa Fish, and Probable
Cover-Up.

On the day of Gabriel’s death, Little Fish’s daycare was shut down and the
State began proceedings to revoke her daycare license. Ms. Fish voluntarily turned
in her license and abandoned any subsequent daycare business. Nevertheless, the
State moved forward with summary suspension proceedings, and by October 15,
2004, there was a decision revoking her license because Ms. Fish had “failed to meet
minimum licensing requirements.” (Ex. 25). In addition, she was found to have been
neglectful because she had failed to maintain continuous visual or auditory contact
with the children under her care. Ms. Fish responded to the allegations of October

15, 2004, by letter, and denied that she had failed to maintain visual and auditory
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contact with the children, and asserted that her back windows and doors were open
and she could see and hear both the children inside and outside. She also denied that
she was in her garden area weeding, and asserted that she had pulled a few weeds that
were simply underfoot. (Ex. ’26). She also indicated that she did not hear Gabriel go
through the unlocked front door, which had been approved by Mr. Berdecia, despite

her concerns specifically about Gabriel and the door in her effort to reach out to Mr.

Berdecia for guidance. Id. At trial, she could not recall if she specifically mentioned
Gabriel to Berdecia.

Despite the clear deficiencies within the licensing file that are self-evident and
which are discussed above, no efforts were made to investigate the conduct of
DCCEL and the actions of Mr. Berdecia, Ms Cichowski and/or Ms. Quinlan, which
contributed to Gabriel’s death. (RP 1521). Nevertheless, DSHS exonerated itself in
its final report on the matter. (Ex. 42) (RP 1574-75).

During the course of discovery, it was revealed that there was no internal
mechanism within the Department of Social and Health Services, DCCEL, for the
investigation of licensor misconduct as it related to a death within a daycare facility.

(RP 1521).
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One of the reviews performed concerning the untimely death of Gabriel Tobin
was a “Child Fatality Review” (CFR). Within the Child Fatality Review (which
ultimately was published on the Department’s website), had as its participants Mary
Kay Quinlan and Victor Berdecia, despite obvious conflict of interest. Significantly,
when the fatality review was ultimately completed and the reviewers were placed in
the position of making recommendations with respect to preventative measures that
would help to prevent future deaths, the following was written (Ex. 42) (Appendix
No. 13):

Post-Fatality Discussion On Increased Preventability Through
Changes In WAC:

The CFR panel spent time discussing possible additional
requirements to the licensing WACs which could reduce the
probability of similar incidents occurring. This included requiring
five foot fences around some yet undetermined yardage for any
daycare near a water source (lake, river, pond) or high vehicle traffic
area. The problem would be that some areas have residential
covenants that do not allow fencing of front yards. Another idea was
to suggest requiring laser alarms or other types of door alarms that
go off whenever someone enters or exits a daycare home or
center. While these discussions were well-intentioned, the CFR panel
concluded that fences and alarms still cannot take the place of
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adequate supervision. The case under review, the issue is clearly

“supervision” which is already sufficiently outlined in WAC and

MLR.

In other words, within the concluding section of the published Child Fatality
Review, substantial misinformation was presented. It appears this was provided by
Defendant Quinlan. As previously discussed, at the time this death occurred, there
was already a WAC requirement that a five foot high fence exist between an in-home
daycare facility and bodies of water. See, WAC 388-155-295(5). *

After this death, Ms Quinlan told Ms. Tobin that Mr. Berdecia had failed to
properly apply regulations as they applied to off premise water hazards. (RP 1746-
47). The jury assessed supervisor Quinlan with 20% responsibility for Gabriel
Tobin’s death. However, when the absence of a fence was brought up internally and

by the members of the community, no mention was made of WAC 308-155-295(5),

which within

4

Also, a Community Death Review was done under the auspices of the Tacoma Pierce
County Department of Health. Also, it’s results are statutorily exempt from
discovery. Ms. Quinlan was part of the CDR. (RP 1517-34).
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three (3) months was amended. (Dep of Reeves, p.80-90.) (Ex. 64). The rule now
is more unclear than before. (RP 883-927; 1012 - 1131).

As is evident by Defendants’ motion for summary judgment, the defendants
in this case still desire to deny accountability for their obvious and knowing failures
with respect to the licensing of Ms. Fish’s daycare which directly caused the death
of Gabriel Tobin. As a result of this tragic death, no one within the State was
punished at all. No one even received a reprimand or downward score on their
performance evaluations. No one knows how many more deadly daycare are out
there.

2. Procedural History

Initially, suit was filed against Lisa Fish, the daycare provider, under Pierce
County Number 05-2-04837-4. During the course of discovery in that suit,
substantial information was learned regarding Ms. Fish’s interactions with the State
and in particular, her efforts to secure the front door from which Gabriel exited to his
death. As such, on or about October 10, 2006, a lawsuit against the State of
Washington and the individual named defendants was initiated under Pierce County

Cause Number 06-2-12148-7. Thereafter an amended Complaint was filed. ( CP 3-
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26). Prior to answering, the defendants sought removal to the US District Court,
because the Complaint contained a claim pursuant to 42 USC Section 1983 against
the individual defendants based on a “deliberate indifference”. ( CP 31-32)

The primary discovery in this case occurred while this matter was before the
United State District Court. Ultimately the District Court Judge dismissed the
deliberate indifference claim on the grounds of “qualified immunity” and the
negligence claims set forth within the Complaint were remanded back to the State
Supreme Court. ( CP 33-1926) On return to the Superior Court, consistent with a
Stipulated Order on or about February 8, 2008, the two above-referenced lawsuits
were consolidated.

On or about March 13,2008, Plaintiffs moved for Partial Summary Judgment
on the issues of Duty and Breach. (CP 1944-2902) Nearly 1,000 pages of
documentation was provided to the Superior Court for its determination as to whether
or not due to multiple exceptions of the Public Duty Doctrine, it could be found that
the State of Washington owed a duty to these Plaintiffs and, as a matter of law, such

a duty was breached.
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On or about March 28, 2008, the State through counsel filed a Motion for
Summary Judgment seeking dismissal on all Plaintiffs’ claims due to an absence of
duty. ( CP 2903-3055) On the Cross-motions for Summary Judgment, substantial
responses, reply and supplemental pleadings were provided to the trial court. ( CP
3056-3685)

The Trial Court permitted arguments on the motion for summary judgments
over the course of two days. On April 25, 2008, the Trial Court issued its ruling.
Initially the Trial Court dismissed the claimants’ claims of outrage due to factual
sufficiency grounds. Focusing in what it viewed to be the “big central issue”, the
Trial Court analyzed the available precedent, and found that the primary purpose of
the underlying legislative scheme regarding the licensing of daycares was to
“safeguard the health, safety and well being of children”. (RP 28) In addition, the
Trial Court found that the terms of WAC 388-155-295(5) were not ambiguous, and
that by using the word lake the Department (DSHS) clearly considered lakes to be a
water hazard. Also, the Court, on the evidence before it, observed the individual
licensors “did not seem to pay attention to their own regulations”. Id. The Court

clearly found that the “failure to enforce” exception and “implied remedy exception”
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to the Public Duty Doctrine, were applicable, because the Defendants in this matter
failed to enforce the statute. ( RP 28-29)

The Court found that whether or not there had been a Breach of Duty was a
question of fact for the jury. (RP 31) The Trial Court subsequently entered a detailed
order on the cross- motions. (CP 3221-3227) From this Order the defendants sought
reconsideration which was heard on or about May 16, 2008. Following argument,
the defendants’ Motion for Reconsideration was denied. At that time, the parties had
an extended discussion with the Trial Court regarding the content of its Order
regarding the Summary Judgment Cross-motions. (RP 62-76); (CP 3221-3227).

Thereafter the parties prepared for trial. Both parties filed extensive Motions
in Limine, and ER 904 Notices with Objections. On or about September 5, 2008,
the case was called for trial. Over the course of that date and September 9, 2008, the
Trial Court permitted extensive argument regarding the various Motions in Limine
and the ER 904 submissions. (RP 76-220). As a result, the Court entered into
detailed Orders granting and denying the parties’ various motions, and also ruled on

the parties’ ER 904 submissions. (CP 3720-3727—-Order on Plaintiff’s ER 904
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Notice)(CP 3694-3701—Court Order on Plaintiff’’s Motions in Limine)(CP 3715-
3719—Court Order on Defendant’s Motions in Limine)

After the case was called on September 15, 2008, over 30 witnesses were
called by the Plaintiffs, and none by the defense. It was concluded with jury verdicts
in favor of the Plaintiffs on or about October 3, 2008, with damages totalling
$11,791,668.45. (CP 4185-4199).

During trial, both parties submitted prpposed Jury Instructions. (CP 3907-
3938) Within the defendants’ proposed Jury Instructions, there were no specific
instructions relating to the elements of the Public Duty ‘Doctrine or the various
exceptions to the Public Duty Doctrine. Rather, defendants’ un-numbered Jury
Instructions included what could be characterized as general negligence instructions
under WPI 10.01; 10.02; and included an instruction predicated on WPI 60.03
regarding the violation of an administrative rule as simply being “evidence in
determining negligence.” (CP 3860-3901)(CP 3995-3998) Plaintiffs’ proposed
instructions, also contained instructions based upon WPI 10.01; 10.02; and WPI

60.03. (CP 3995).

29



On or about October 10, 2008, the court heard exceptions to instructions. (RP
1840-1863) With respect to the Court’s negligence instructions, counsel for the State
did not except to their form, and vaguely referenced back to the State’s liability
summary judgment motions and motions in limine. (RP 1846-47) At no time did the
State indicate that the instructions were in any way deficient for not addressing the
specific elements of the exceptions to the Public Duty Doctrine.

During the course of closing arguments, both parties were able to argue their
theories of the case. Counsel for the State’s argument commences at page 1936 and
heavily emphasized the State’s position that the regulation did not require fencing
under the circumstances of this case. (CP 1936-1949)

On or about October 3, 2008, the jury rendered a verdict allocating fault to
the State and the individual defendants in an amount totaling 81%. Lisa Fish was
found 19% responsible for the unfortunate death of Gabriel Tobin. (CP 4080-4085)

This appeal followed. (CP 4200-4225)

30



VI. ARGUMENT

A. Standards of Review Applicable to the Issues Raised by the
Appellants herein.

It is noted that nowhere within Appellants’ opening brief'is there the slightest
discussion of what standards of review are applicable to the various assignments of
error within the four corners of the Appellants’ opening brief. In this case, the
Court’s preliminary rulings were based on cross-motions for summary judgment,
where in part, Plaintiff’s motion for summary judgment regarding the existence of
a duty was granted, but also at the same time, the Defendants were successful in
eliminating what could be characterized as collateral or “redundant” claims. The
case thereafter proceeded to trial and concluded with Judgment on a the jury’s
verdict. To the extent that Plaintiff’s motion for summary judgment with respect to
the existence of duty was granted, it could just as easily be said that the practical
effect of the order was the denial of the Defendants’ motion for summary judgment,
contending that there was absence of duty.

The most rational approach is to treat the Trial Court’s interlocutory decisions

on summary judgment, as effectively being a denial of the Defendants’ motion for
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summary judgment, on the absence of duty. As the Court is no doubt aware,
generally an Order denying a motion for summary judgment, is not a reviewable
Order even after the entry of Judgment, and the losing party must appeal from the
sufficiency of the evidence presented at trial. See, Adcox v. Children’s Orthopedic
Hospital, 123 Wn.2d 15, 864 P.2d 921 (1993); Caufield v. Kitsap County, 108
Wn.App 242,29 P.3d 738 (2001). See, RAP 2.2 (a)(1). This is because the purpose
of summary judgment is to avoid a useless trial, and once the trial has occurred, an
appeal of a summary judgment determination, as opposed to the final judgment,
would be purposeless. See, Johnson v. Rothstein, 52 Wn.App 303, 306,-07, 759
P.2d 471 (1988).

The appropriate record for purposes of review in this matter, is the full trial
transcript, and not that which was before the trial court at the summary judgment
stage. Further, it is noted that to the extent that the State is attempting to contend that
the trial court’s summary judgment decision rests on purely legal issues, the burden
is upon the appealing party to demonstrate that the trial court’s denial of summary

judgment turned on an issue of substantive law, rather than on issues of fact. See,
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Bulman v. Safeway, Inc., 96 Wn.App 194, 978 P.2d 568 (1999), reversed on other
grounds, 144 Wn.2d 335,27 P.3d 1172 (2001).

Given the fact that fhe State in this case has failed to address in any way the
applicable standards of review, it has not met the burden articulated in Bulman.
Further, to the extent that the existence of duty in this case turns on questions of facts
(as discussed below), as the Appellants have failed to assign error to the final
Judgment, any factual determination should be deemed in favor of
Plaintiff/Respondent as a verity on appeal.

Generally, an appellate court cannot overturn a jury verdict if it is supported
by substantial evidence. See, Burnside v. Simpson Paper Co., 123 Wn.2d 93, 107-
108, 864 P.2d 937 (1994). The court will not substitute its Judgment for that of the
jury, so long as there is evidence, if believed, would support the verdict. /d. The
record must contain a sufficient quantity of evidence to persuade a rational fair-
minded person of the premise in question. /d. As such, it is respectfully suggested,
that at a minimum, any factual issues in this matter must be reviewed under a
substantial evidence test, as dpposed to the de novo review standard, typically

applicable to summary judgment motions. Under the substantial evidence standard,
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direct evidence is unnecessary to uphold a verdict and circumstantial evidence is
sufficient. See, State v. O’Neal, 159 Wn.2d 500, 506, 150 P.3d 1121 (2007). Under
such a standard, the appellate court defers to the fact finder on issues of credibility,
and the persuasiveness of the evidence. State v. Walton, 64 Wn.App 410,415,-16,
824 P.2d 533 (1992).

Further, it is troubling that the State in this case, while seeking to appeal a
summary judgment determination, failed to assign error to the final Judgment. As
the Court can take note, typically an appeal of a final Judgment brings before the
Court all prior interlocutory decisions. See generally, Fox v. Sunmaster Products,
Inc., 115 Wn.2d 498, 798 P.2d 808 (1990). In this case, while the State did designate
the final Judgment within its notice of appeal, it failed to assign error to the final
Judgment or in any way reference it within the body of its argument.

In a similar case, the Court found that the failure to assign error to a portion
of a final Judgment constitutes waiver of issues on appeal. See, Sharbono v.
Universal Underwriters, 139 Wn.App 383, 161 P.3d 405 (2007). In Sharbono,
although the appellant had assigned error to a final Judgment, it had failed to

specifically assign error to a portion of the Judgment awarding in excess of $3
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million to the Plaintiff therein. Although the Court reversed a portion of the
Judgment in that case, it affirmed that portion of Judgment to which there had been
no assignment of error, on the grounds that such a Judgment absent assignment, was
a verity on appeal.

In this case, not only did the State fail to assign error to a portion of the
Judgment, but failed to assign error to the Judgment at all. It is suggested that by
failing to assign error to the final Judgment, it precludes consideration of the merits
on appeal. As it is, when addressing the purely substantive legal issues, and as
discussed below, clearly the trial court did not err, and as indicated above, all factual
questions on this matter must be reviewed under the substantial evidence test
applicable to jury verdicts.

With respect to the remaining issues before the trial court, it is noted that
issues regarding jury instructions and the admissibility of evidence are reviewed
under the highly deferential abuse of discretion standard. See, Hoskins v. Reich, 142
Wn.App 557, 566, 174 P.3d 1250 (2008) (admission of evidence); see also, State v.

Winings, 126 Wn.App 75, 86, 107 P.3d 141 (2005) (a trial court’s decision to reject
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proposed jury instructions is reviewed under an abuse of discretion standard).

Alleged legal errors within jury instructions are reviewed de novo. Id.

B. The Doctrine of Sovereign Immunity Is Clearly Inapplicable to
the Claims Brought By The Tobins.

Simply because the Legislature waived the State’s sovereign immunity to
make it liable in tort, to the same extent as private entities, does not mean that there
has to be a private analogy to the alleged tortious conduct of the State. Such a
proposition fundamentally misapprehends Washington’s waiver of sovereign
immunity, which is set forth in RCW 4.92.090. That statutes provides:

The State of Washington, whether acting in its governmental or

proprietary capacity, shall be liable for damages arising out of its

tortous conduct to the same extent as if it were a private person or
corporation. (Emphasis added).

When reading this statute, it first must be recognized that it is one of the
broadest waivers of sovereign immunity in the country. See, Savage v. State, 127
Wn.2d 434, 444, 899 P.2d 1270 (1995). It makes the State presumptively liable for
its alleged tortious conduct “in all instances in which the legislature has not

indicated otherwise.” Id. See also, Oda v. State, 111 Wn.App 79, 84, 44 P3d 8

(2002). Such a waiver has been deemed so broad that it not only served to waive the
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State’s sovereign immunity, but also the derivative immunity of all political
subdivisions within the State, even before the 1967 enactment of RCW 4.96.010.
See, Kelso v. City of Tacoma, 63 Wn.2d 913, 390 P.2d 2 (1964). This waiver of
immunity was clearly intended to be a broad public policy shift favoring the notion
that victims of governmental torts should be fairly compensated. Id.

This statute does not limit the State’s liability to any particular area of the
law, but rather it covers any remedy available for the State’s tortious conduct. See,

Maziar v. State, _ Wn.App __, P.3d (8/25/09).

The most recent case interpreting the relevant language, was the case of Locke
v. City of Seattle, 162 Wn.2d 474, 172 P.3d 705 (2007). ° In the Locke case, the
Supreme Court examined whether or not a municipal entity could be liable in tort for
injuries suffered by its employees for damage over and above the amount received

under Worker’s Compensation, when employees within the private sector would not

5

Although the Locke case addresses municipal liability under RCW 4.96.010 (1), the
language utilized in this statute is identical to that used in RCW 4.92.090 regarding
the above-emphasized clause. See generally, Keller v. City of Spokane, 146 Wn.2d
237,243 n.8,44 P.3d 845 (2002), wherein it is noted that RCW 4.92.090 is a “similar
waiver of sovereign immunity for the State...” '
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have such a right. In that case, the issue was whether or not the “right to sue
provision” set forth in RCW 41.26.281, which granted law enforcement and fire
fighters the right to sue their employer for damages in excess of Worker’s
Compensation, violates the provision of RCW 4.96.010 (1), which could be
construed as limiting governmental liability to only those circumstances where a
private party or corporation otherwise would be liable.

In rejecting such an argument and affirming the Court of Appeals opinion set
forth at 133 Wn.App 696, 702-04, 137 P.3d 52 (2006), the Supreme Court found that
such a position was a misinterpretation of that clause. The Court of Appeals opinion
is instructive at page 702-04:

Although the statute generally waives a municipality’s sovereign

immunity, the city nonetheless contends that the phrase ‘to the same

extent as if they were a private person or corporation,’ operates to

provide the city with sovereign immunity for claims under LEOFF
because a private person or corporation would not be required to pay

into a worker’s compensation fund and still be subject to an

employee’s tort suit.

The city’s argument is inconsistent with Washington Supreme Court’s

decision holding that RCW 4.96.010 permits different rules of

liability for the tortious conduct of governmental entities as

compared with private persons. See, Bailey v. Town of Forks, 108
Wn.2d 262, 265, 737 P.2d 1257, 753 P.2d 523 (1987), King v. City
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of Seattle, 84 Wn.2d 239, 243, 525 P.2d 228 (1974), overruled on
other grounds by Nelson v. Eisenhower Carlton, 100 Wn.App 584,
999 P.2d 42 (2000), Evangelical United Brethren Church v. State, 57
Wn.2d 246, 253, 407 P.2d 40 (1965). The difference in municipal
liability compared to a private party liability set forth in these cases
does not preclude the applicability of RCW 4.96.010 to a
municipality. As the Supreme Court explained: ‘[iJt is well
recognized that RCW 4.96.010 was not intended to create new duty

where none existed before. Rather, it was to permit a cause of

action in court if a duty could be established, just the same as with
a private person’. J & B Dev. Co. v. King County, 100 Wn.2d 299,

305, 669 P.2d 468 (1983), reversed on other grounds by Meaney v.
Dodd, 7111 Wn.2d 174, 759 P.2d 455 (1988), and Taylor v. Stevens
County, 111 Wn.2d 159, 759 P.2d 447 (1988). See also, Beal v. City
of Seattle, 134 Wn.2d 769, 784, 954 P.2d 237 (1998) (explaining
public duty doctrine).

The correct interpretation of RCW 4.96.010 is that if the
government is found to have engaged in tortious conduct under
applicable substantive law, which may or may not be different than
for private parties, the government will be found liable for such
tortious conduct ‘to the same extent as if they were a private person
or coporation.’ See, Taylor v. City of Redmond, 98 Wn.2d 315, 319,
571P.2d 1388 (1977)._(sovereign immunity waived by RCW 4.96.010
for suits brought by LEOFF Plan I members). (Emphasis added).

The duties applicable to the government “may or may not be the same duties
that would otherwise be applicable to private parties.” (Id.) (See also, 162 Wn.2d
at 481). In other words, as stated in the Supreme Court opinion, “...the language of

RCW 4.96.010 does not state that the parties may sue governmental entities only to
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the same extent that a private party may be liable.” (Emphasis original). There
is simply no basis to apply different principles to RCW 4.92.090 when construing the
identical language.

The cases relied on by the Appellant, to the extent that the); are inconsistent
with the Locke opinion, simply do not survive the above-referenced Supreme Court
decision. Further, it is noted that the case of Dornohoe v. State, 135 Wn.App 824, 142
P.3d 654 (2006), while it suggests some continuing vitality in the notion that there
must be a private sector analogy before governmental liability can be imposed, such
language is purely dicta. ¢ In addition, the case of Edgar v. State, 92 Wn.2d 217,

595 P.2d 534 (1979), is simply a case where the Court found an absence of duty. ’

6

It is curious to note that the Donohoe opinion was issued on August 29, 2006, and
the Locke opinion, which is not mentioned in Donohoe, was initially issued on June
19, 2006. It is noted that apparently a petition for review was not filed in the
Donohoe case. In addition, the State relies on Linville v. State, 137 Wn.App 201,
208,151 P.3d 1073(2007) for the proposition that only when the legislation expressly
waives sovereign immunity can there be a possibility of an actual duty owed by the
State, citing to Donohoe. While that is generally true, it is noted that very clearly
RCW 4.92.010is such legislation, and Linville is contrary to the presumptive liability
of the State for tortious conduct discussed in the Savage opinion.

7

It is also noted that apparently in order to further the current Attorney General’s
radical political agenda, the State has cited as positive authority Mr. McKenna’s own
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In marked contrast to the State’s assertions, there are a number of examples
where the Courts have found the applicability of exceptions to the public duty
doctrines, where there are no close private sector analogies. See generally,
Chambers-Castanes v. King County, 100 Wn.2d 275, 669 P.2d 451 (1983) (reliance
of false assurances provided by 911 operator); Mason v. Bitton, 85 Wn.2d 321, 534
P.2d 1360 (1975) (tort liabilities relating to high-speed police pursuits); Tyner v.
State, 141 Wn.2d 68, 1 P.3d 1148 (negligent investigation of child abuse allegations),

just to name a few cases. °

law review article where he is advocating a radical change in existing State law.
See, Tardiff & McKenna, Washington State’s 45 Year in Governmental Liability,
29 Seattle U. L. Rev. 1 (2005). It is noted that this political article by Attorney
General McKenna was debunked by an article written by current Supreme Court
Justice Deborah Stephens and Brian P. Harnetiaux, in “The Value of Government
Tort Liability, Washington State’s Journey from Immunity to Accountability,
30 Seattle U. L. Rev. 35 (2006). Further, the basic notion that our waiver of
sovereign immunity does not apply to “purely governmental functions” is contrary
to the express statutory language of RCW 4.92.090, which indicates that the State
will be liable, “whether acting in a governmental or proprietary capacity...” and is
contrary to one of the primary purposes of the statutory waiver, which was to do
away with such distinctions. See, Kelso v. City of Tacoma, supra.

8

It is troubling that at page 13 of its brief, the State - apparently in reliance on the
Linville opinion - uses the case of Evangelical United Brethren Church v. State, 57
Wn.2d 246, 253, 407 P.2d 440 (1965) out of context. In the Evangelical case, the
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In sum, beyond discretionary immunity, which is not implicated in this case,
the only small vestiges of sovereign immunity available to the State is simply a
determination that there was no duty to the particular member of the public claiming
injury. Thus, the true issue in this case is whether or not the Plaintiffs can establish
the application of one or more of the exceptions to the public duty doctrine. The trial
court clearly found that the Plaintiffs’ could do so, and such determination should be

affirmed by this Court.

C. A Number of Exceptions to the Public Duty Doctrine are
Applicable to the Plaintiff’s Claims.

1. Introductory Comments.

In this case, very few of the Court’s instructions were subject to exception,

despite that fact, and as discussed below, a number of the exceptions to the public

court carved out an extremely narrow exception to the broad statutory waiver of
immunity for high level discretionary policy decisions made by the officials within the
executive branch. Such an exception was recognized, no doubt in large part due to
separation of power concerns. See, Estate of Jones v. State, 107 Wn.App 510, 523,
15 P.3d 108 (2000). This exception applies to only high level policy decisions, which
are not at issue herein. See, Karr v. State, 53 Wn.App 1, 765 P.2d 316 (1988) (rev.
denied) 112 Wn.2d 1011, 765 P.2d 316 (1989). Discretionary immunity does not
apply to “the type of ministerial” or “operational” acts such as are at issue herein. See,
Taggart v. State, 118 Wn.2d 105, 114-15, 822 P.2d 243 (1992).
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duty doctrine have factual elements, the Defendants in this case did not submit
specific instructions relative to the applicable exceptions. With very few exceptions,
this case was presented to the jury on general negligence instructions under the
WPI’s.  As such, the instructions in this matter should be deemed to constitute the
law of the case. See, Tyner v. State, 141 Wn.2d 68, 88, 1 P.3d 1148 (2000).
Alternatively, the “invited error doctrine” should preclude the Defendants
from asserting that it was error not to instruct the jury with respect to such elements,
or that the evidence is insufficient to meet such elements. See generally, ESDA
Corp. v. KPM Peat Marwick, 86 Wn.App 682, 939 P.2d 1228 (1997). Implicit in the
notion that a party must raise proper exceptions to instructions, is that a party should
not be allowed to gamble on the outcome of trial and then raise objections later.
McGovern v. Greyhound Corp., 53 Wn.2d 773,777,337 P.2d 290 (1959). Assuch,

it is respectfully suggested that the existence of such factual elements should be
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viewed as verities on appeal, or at a minimum, tested under the above-discussed
substantial evidence standard. °

A further consideration, is that an issue may not be raised for the first time on
appeal. See, Martin v. Johnson, 141 Wn.App 611, 617, 170 P.3d 1198 (2007). In
addition, issues may not be raised for the first time within a reply brief. See, Cowich
Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992).

It is suggested that since the defense waived any determination by the jury as
to the application of each of the relevant exceptions to the public duty doctrine,
should the Court find that any one of the exceptions are applicable to the facts and
circumstances of this case, the jury verdict on this matter, which was predicated on
general negligence instructions, must be affirmed. See, Otis Housing Assoc., Inc. v.
Ha, 165 Wn.2d 582, 587, 201 P.3d 309 (2009) (appellate court may affirm the trial

court on any grounds established by the pleadings and supported by the record).

9

For example, under the special relationship exception discussed below, it may be
an issue of fact whether or not a public official gave express assurances, and whether
the Plaintiff justifiably relied upon such assurances. See, Sundberg v. Evans, 78
Wn.App 616, 624-25, 897 P.2d 1285 (1995). See also, King v. Hutson, 97 Wn.App
590, 987 P.2d 655 (1999) (question of fact as to whether or not a statutory violation
occurred which would have triggered a duty to act).
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Both the failure to enforce exception and the implied remedy exception to the
public duty doctrine require a detailed statutory analysis. As such, prior to addressing
the specific exceptions to the public duty doctrine, the following analysis is provided
regarding the relevant statutes and regulations at issue.

D. Application of the Rules of Statutory and Regulatory
Construction.

The existence of a legal duty is a question of law for the Court to decide. See,
Linville v. State, supra. Recognition of a duty generally involves policy
considerations and a balancing of interests. Whaley v. DSHS, 90 Wn.App. 658, 672,
956 P.3rd 1100 (1998).

The starting place in examining the regulatory and statutory scheme within
the State of Washington relating to family in-home daycares (which are at issue ) is
RCW 74.15.010 (1), which provides, concerning statutory purposes, the following:

The purpose of chapter 74.15 RCW and RCW 74.13.031 is:

(1) To safeguard the health, safety, and well-being of children,
expectant mothers and developmentally disabled persons
receiving care away from their own homes, which is
paramount over the right of any person to provide care;

(2) To strengthen and encourage family unity and to sustain
parental rights and responsibilities to the end that foster care
is provided only when a child's family, through the use of all
available resources, is unable to provide necessary care;
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3) To promote the development of a sufficient number and
variety of adequate child-care and maternity-care facilities,
both public and private, through the cooperative efforts of
public and voluntary agencies and related groups;

4) To provide consultation to agencies caring for children,
expectant mothers or developmentally disabled persons in
order to help them to improve their methods of and facilities
for care;

) To license agencies as defined in RCW 74.15.020 and to
assure the users of such agencies, their parents, the
community at large and the agencies themselves that
adequate minimum standards are maintained by all
agencies caring for children, expectant mothers and
developmentally disabled persons. (Emphasis added).

The purpose of the 1995 revision to RCW 74.15.010 was to ensure that the
protection of the health, safety and well-being of children took priority over the rights
of the businesses providing services. Id. This statute reflects a hierarchy of protected
interests where the safety of children is primary, while at that same time
acknowledging the role of parents and their need for assurance that their children will
be safe, and the duty of the State to “consult” with daycare providers and providé
information to assure any children are safe. The mere fact a number or interests are

addressed does not preclude this statute as the being a source of an actionable duty.

See, Tyner v. State, 141 Wn.2d at 79.
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UnderRCW 74.15.020 (1) itis very clear that the “agencies” being referenced
within RCW 74.15.010 (1) would be inclusive of family in-home daycare providers,
such as the one at issue herein, Lisa Fish’s daycare otherwise known as “Little
Fish’s,” which was located on So. Island Drive, across the street from Lake Tapps.

Under RCW 74.15.030 (2) (a), the Secretary of DSHS had the duty of setting
forth minimum requirements for family home daycare facilities, including making
a determination as to their “suitability.” Under RCW 74.15.030, not only was DSHS
to set minimum standards, but also had the obligation to police compliance with such
minimum standards through among other things, revoking or denying a license to
family in-home daycares. RCW 74.15.130 sets forth a procedure for the denial or
suspension and/or revocation and/or modification for inter alia daycare licenses.

Tellingly, under RCW 74.15.030, “the Secretary shall have the power and
it shall be the Secretary’s duty” to promulgate various minimum standards applicable
to facilities such as daycares. Under subsection (2), “the minimum requirements
shall be limited to:

(a) the size and suitability of a facility and theplan of operation for

carrying out the purpose for which an applicant seeks a license;
G) the safety, cleanliness, and the general adequacy of the premises
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to provide for the comfort, care and wellbeing of children...

(k) the provision of necessary care, including food, clothing, supervision
and discipline; physical, mental and social wellbeing, and
educational, recreational and spiritual opportunities for those
served;

) the financial ability of an agency to comply with the minimum
requirements established pursuant to Chapter 74.15 RCW and RCW
74.13.031.

Further, under subsection (6) of this statute, it is a requirement that DSHS
(through its Secretary) adopt appropriate procedures necessary in order to administer

the law. It also, under subsection (9), is obligated to consult with the agencies such

as a daycare in order to help them improve their methods and facilities for the care
of children.

Further, although the State would contend that the utilization of the word
“may” in RCW 74.15.130, which addresses denial of licenses, suspensions and the
like, means that the duties imposed by this statute, are somehow non-binding, such
a position is unsupportable. The subject statutory scheme does not afford the State
the discretion to license and permit the continued operation of regulatory
noncompliant and fundamentally unsafe daycares. (See, Appellants Brief, p. 34).

Also, such an argument is barred by the law of the case doctrine because

Instruction No. 17 to the jury provided: “A statute provides that the Department of
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Social and Health Services shall grant a daycare license if the applicant meets the
‘minimum requirements.’ If an applicant fails to meet ‘minimum requirements,’ a
daycare license must be denied.” This instruction was not subject to exception and
therefore the proposition set forth therein constitutes the law of the case, and the
State is therefore barred from arguing a contrary proposition. See, Tyner v. State, 141
Wn.2d at 88. Further, such a position would defy all relevant tenants of statutory
construction and/or interpretation. RCW 74.15.130 (1) cannot rationally be
construed to authorize the licensing of a regulatory non-compliant daycare. It is
suggested that the only reason the term “may” is utilized within subsection 130, is
because subsection 125, affords the alternative of issuing a probationary license, but
only ifthe daycare is “temporarily unable to comply with the rules...” and only under
the very limited conditions set forth within subsections (1)(a) and (b). Under
subsection (1) (a), a probationary license can only issued if the non-compliance “does
not present an immediate threat to the health and wellbeing of the children...” and
under subsection (b), there must be a plan approved by the Department to correct the
area of non-compliance within the probationéry period. What is clear, under the

terms of this regulatory scheme, DSHS simply cannot issue a daycare license to a
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regulatory non-compliant daycare, particularly when the minimum standard at issue
is a safety regulation. '°

It is simply inconceivable that this statutory scheme could be construed in a
manner which would permit, without any mitigation, the existence of an unsafe and
regulatory non-compliant daycare. The statutory scheme is so comprehensive in this
area that, save for limited circumstances, it is a misdemeanor to operate a daycare
within the State of Washington without an appropriate license. See, RCW 74.15.150.

This statutory scheme is substantially similar to those found in the case of
Tyner and Yonker v. DSHS, 85 Wn.App 71, 78, 930 P.2d 958 (1997). Like RCW
26.44.010 at issue in Yonker, which requires the “safeguard” of children, RCW
74.15.010 has the legislative purpose “to safeguard the health, safety and wellbeing
of children...” While RCW 26.44.050 at issue therein imposes a “duty” to

“investigate,” RCW 74.15 creates a “duty” to promulgate and enforce minimum

safety regulations.

10

Plaintiff’s experts, at time of trial, clearly supported and endorsed such a proposition.
(See, Katherine Ken RP 883-931; Margo Logan, p. 1012-1134).
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On the other hand, the statutory scheme at issue in the Donohoe case heavily
relied on by the State, is very different. The purpose of that statute, RCW 18.51 et
seq, is simply to “promote” (not safeguard) good care. See, RCW 18.51.005 and
RCW 18.51.070. As noted in Dornohoe, under the scheme the duties are imposed
onto “the facility” and not the governmental agency. See, Donohoe v. State, 135
Wn.App at 844-45. Clearly, Tyner and Yonker control the analysis in this case.

Pursuant to the authority vested in the Department under RCW 74.15 et seq,
at the time in question, Washington Administrative Code (WAC) 388-155 et. seq.
was promulgated. Within the coverage of WAC 388-155 are family child daycare
homes, the designation applicable to the daycare owned and operated by Lisa Fish,
which is at issue herein. See, WAC 388-155-010. Significant in this case, WAC
388-155-295 under the heading of “water safety” provided the following:

(1) The licensee must maintain the following water safety

precautions when the child uses an on-premises
swimming pool or wading pool. The licensee must
ensure:
(a) The on-premises pool is inaccessible

to the child when not in use; and
(b)  An adult with current CPR training

supervises the child at all times;
2) The licensee must ensure a certified lifeguard is present during the
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child’s use of an off-premises swimming pool.

(3) The licensee must empty and clean a portable wading pool daily,
when in use.

(4)  Anadequate, department-approved cover or barrier, installed at the
manufacturer’s specification must be in place to prevent the child
access at all times to heated tubs, whirlpools, spas, tanks, or similar
equipment.

(5) A _five foot high fence with gates, locked when not in use, is
required to prevent access to water hazards such as swimming pools,
lakes, streams, or natural or artificial pools.

(Emphasis added). (Ex. 12)

Subsection 5 was adopted in the year 2000, while the remaining provisions
had existed as early as 1991. (Ex. 112; Appendix No. 7). Section 295 specifically
deals with water safety issues. Other parts ofthe WAC’s address outdoor and indoor
play areas. See, WAC 388-155-320 and 330.

Under WAC 388-155-050, the minimum licensing requirements set forth
within this chapter can be subject to waiver only if safety is not compromised and
regulating purposes can be met. Properly promulgated, agency regulations have the
force and effect of law. Manor v. Nestle Food Co., 131 Wn.2d 439, 445, 932 P.2d
628 (1997). Wingertv. Yellow Freight Systems, 146 Wn.2d 841,50 P.3d 256 (2002);

see also, Joyce v. State, 155 Wn.2d 306, 325-25, 119 P.3d 825 (2005).
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Under WAC 388-155-090 (1), the Department must deny a daycare license

application or suspend or revoke a license if the home daycare facility does not

meet the minimum requirements within WAC 388-15S eq seq. The term “must”

appears mandatory.

Generally, the construction of statutes and an agency’s regulations involve
matters of statutory construction and questions of law. See, Linville v. State, 137
Wn.App. at 209. The primary purpose in engaging in statutory construction is to give
effect to the “legislative intent.” The rules of statutory interpretation are equally
applicable to the interpretation of a state agency’s regulations. Id. The beginning
point when interpreting a statute or regulation is it’s “plain language.” Id., citing to
Lacey Nursing Center, Inc. v. DOR, 128 Wn.2d 40, 53, 905 P.2d 338 (1995). When
a statute or regulation is unambiguous, courts determine legislative intent from the
statutory or regulatory language alone. Id., See, also, Waste Management v. WUTC,
123 Wn.2d 621, 629, 869 P.2d 1034 (1994).

Generally, statutes and regulations should be construed to effect their
purposes and unlikely, absurd or strained consequenceé should be avoided. See,

State v. Stannard, 109 Wn.2d 29, 36, 742 P.,2d 1244 (1987). Any interpretation of
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a statue which would render it unreasonable or result in an illogical consequence
should be avoided. See, City of Puyallup v. Pac Bell, 98 Wn.2d 443, 450, 656 P.2d
1035 (1982). All provisions of statutes and regulations should be harmonized
whenever possible, and all terms should be given effect whenever possible.
Emwright v. King County, 96 Wn.2d 538, 543, 637 P.2d 656 (1981). Further,
whenever possible, a statute should be construed in a manner which does not nullify,
void or render meaningless or superfluous any section or words. Truly v. Heuft, 138
Wn.App. 913, 921, 158 P.3d 1276 (2007). When the language of a statute is plain
and free from ambiguity there is no room for construction, the plain meaning must
be given its effect without resort to the rules of statutory construction. State v.
Theilken, 102 Wn.2d 271, 273, 684 P. 2d 709 (1984).

Generally, if a statute is ambiguous, it must be interpreted in a manner which
is most consistent with legislative intent as derived from the. language of the act as
awhole. See, Stewart Carpenter Services v. Contractor Bonding and Insurance, 105
Wn.2d 353, 358, 715 P.2d 1115 (1986). When there has been an administrative
construction applied to a statute, it can be provided deference if, and only if, a statute

is ambiguous. Allenv. ESD, 83 Wn.2d 145,151,516 P.2d 1032 (1973). Further, the
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administrative agency’s construction of a statute may be given some weight, but is
not binding upon the court and an agency cannot amend or change legislation. Id.
See, Bennett v. Hardy, 113 Wn.2d 912, 926, 784 P.2d 1258 (1990). In addition,
when a statute provides both general and specific terms, they should be harmonized
with specific terms controlling over thé more general. 2 A Sutherland Statutory
Construction SS 47-17 (7™ Ed); Condit v. Lewis Ref. Co., 101 Wn.2d 106, 111, 676
P.2d 466 (1984).

In this case, the legislative intent with respect to the statutory regulatory
scheme at issue is set forth in RCW 74.15.010 (1), which provides a legislative
purpose of safeguarding the “health, safety and well-being of children...” who are
“receiving care away from their homes...” In addition, there are secondary purposes
set forth within the statute, however, by the wording within the statute it can be easily
gleaned that safeguarding the health and safety of children is in fact “paramount.”
In examining the terms of WAC 388-155 et seq, it must be done with the notion that
the safety and well-being of children is the paramount consideration and the
overriding justification for the regulations. The named defendants in fact agree with

this fundamental proposition.
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In this case, the State has contended that we are simply dealing with a
difference of interpretation of the subject statute and regulation is in contravention
to the above set forth rules of statutory and that the regulatory construction; the trial
court nevertheless allowed the defense to present evidence regarding such a
“difference in interpretation,” which was contrary to the plain and unambiguous
language of the regulation, and is factually unsupportable. On applicafion of such
rules, there is simply not a scintilla of doubt that the defendants licensed an unsafe
and regulatory non-compliant daycare. If the regulations at issue, specifically
subsection 295 (5) had been complied with, the tragic death of Gabriel Tobin would
not have occurred. WAC 388-155-295 (5) is an unambiguous regulation that simply
requires that there be a five foot high fence to prevent access to water hazards such
as lakes. It is a specific statute dealing with water hazards and not play areas
generally. WAC 388-155-320, which directly addresses play areas, in and of itself
requires fencing to prevent access to roadways and other dangers. Had the
promulgating authority intended fencing with respect to water hazards to be limited
to play areas, it certainly would have said so. In fact, the jurors even questioned that

if the regulation meant something different than what it said, why did it not say so?
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(Appendix No. 14). In addition, if one were to apply the interpretation advocated by
the defendants in this case, WAC 388-155-295 (5) would be rendered meaningless
and superfluous, in violation of the rules of statutory construction. In fact, the fencing
height requirements for outdoor play areas is supposed to be a minimum of four feet,
while the water safety hazard regulation at issue is set at a minimum of five feet.
Quite obviously, there are different regulations for different applications. The State
attempted to create confusion where none existed. See, WAC 388-155-310 (1)(d).
As discussed below, Defendants’ proof in that regard was fanciful, inconsistent, and
impeached by extrinsic and expert evidence.

If one actually examines the structure of WAC 388-155-295 sections (1)
through (4), it is clear that had the promulgating authority intended that the water
hazard at issue be limited to on-premises bodies of water, it certainly knew how to
say so, given the fact that subsections (1) and (2) specifically address the on and off-
premises issues. In fact, there is simply nothing in subsection (5) that would in any
way indicate that the five foot fencing requirement is in any way limited to play areas
or water hazards only existing upon the ﬁremises as disingenuously suggested by the

defendants.
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To providé such a construction would be to ignore statutory purposes and to
defy any number of rules of statutory construction. Further, even if one could argue
that subsection (5) is ambiguous, such ambiguity must be construed with child safety
in mind. Under the circumstances of this case, it would be absurd to hold that
fencing would not be required between an indoor play area and Lake Tapps, when the
only thing separating the two was a door, which had to be kept unlocked from the
inside. Such an interpretation truly would be a position advocating for child
“unsafety.” Under WAC 388-155-280 (1) daycares must be located in a “safe”
environment.

As such, the defendants’ self-serving, strained and absurd assertions that no
fence was required “in the front yard” of Little Fish’s daycare, between an unlocked
front door and Lake Tapps, was unsupportable, and clearly was rejected by the jury.

' Tt is also factually unsupportable, and it was shown at time of trial, that the State

11

Plaintiffs’ experts, Katherine Kent and Margo Logan, indicate that it was absolutely
mandatory that a fence be in place between the front door of Little Fish’s daycare and
Lake Tapps, and expert Margo Logan goes so far as to say that Ms. Fish’s daycare
simply should not have been licensed without the required fencing to prevent access
to the water hazard where Gabriel drowned. (RP 883-931; 1012-1134).
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had often regulated such water hazards. There were a number of examples admitted
into evidence where enforcement of the regulation occurred: (1) five foot fence
needed to block access to adjacent river and marsh, resolved with abandonment of
a play area: Pond fence not five feet (Ex. 60); (3) waiver provided to allow for wood
grating over fish pond in lieu of five foot high fence (Ex. 61); (4) ornamental pond
outside of play area needed fencing or grating (; (5) need a five foot high fence to
address slo;lgh or ditch across the street (prior fence only four feet high); (6)
inadequate fence between home and lake (four foot fence needed to be five feet; (7)
Cichowski requiring fence between home and roadway (Ex. 7); (8) large water
reservoir by property and fence too low (three feet where five feet needed; (9)
Berdecia required provider to put alarms on both front and back doors because home
five to ten minute walk to Lake Tapps and no fence in the front yard); (10) five foot
high fence required for stream near the backyard; (11) home on lake with fenced
patio area to block access to lake but inadequate to provide sufficient play area.
Waiver given to allow use of a local park for a play area; (12) grate put over front

yard fish pond even though front yard not a play area; (13) pond in side yard not
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fenced; and (14) the need for a five foot high fence around a pond. (Ex. 60-62; 77-
84).

In the instant case, apparently the State concocted a position that it was “not
the intent of the regulation to require fencing” under the circumstances of this case
that was thoroughly impeached. The defense story has varied that no fencing is
required for “off-premises” water hazards, or that it only applies to “play areas,” or
that you simply cannot fence “front yards.” (RP 402, 438; 574; 692). As the above
examples indicate, none of these assertions proved to be true, and Plaintiffs presented
expert testimony to the contrary. Although many of the above-referenced licensing
actions were subsequent to the death of Gabriel Tobin, and after amendment of the
regulation, given the nature of the defense in this case, it is of no importance. It is
clear that such a defense was made of whole cloth, not credible, and properly rejected
by the jury.

In any event, it is respectfully submitted that the Court, on application of the
rules of statutory construction, easily found that Little Fish’s Daycare was licensed
even though it did not comply with an obviously applicable safety regulation. The
jury clearly did.
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3. The Public Duty Doctrine - Generally.

Generally, under the Public Duty Doctrine the State is not liable for its
negligent conduct, even where a duty does not exist, unless the duty was owed to the
injured person and not merely to the public in general. See, Sheikh v. Choe, 156
Wn.2d 441, 448, 128 P.3d 574 (2006). > The Washington State Supreme Court has
recognized that the exceptions to the Public Duty Doctrine generally embody
traditional negligence principals, and it is simply a “focusing tool” to determine
whether the public entity had a duty to the injured plaintiff as opposed to the public
in general.' | See, Caulfield v. Kitsap County, 108 Wn.App. 242, 251, 29 P.3d 738
(2001). The question of whether an exception to the Public Duty Doctrine applies
is simply another way of asking whether or not the State owed a duty to the plaintiff.
Id.

There are four recognized exceptions to Public Duty Doctrine: (1) 4

legislative intent; (2) special relationship; (3) volunteer rescue; and (4) failure to

12

In Sheikh, the Supreme Court touched on RCW 74.15 et seq, but found the plaintiff
injury victim therein fell outside statutory protections. ( Third party victim of foster
children).
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enforce. See, Babcock v. Mason County Fire District, 144 Wn.2d 774, 786,30 P.3d
1261 (2001).

Significantly, it is noted that cases from other states clearly support the
imposition of a duty under the circumstances of this case. In the case of Andrade v.
Ellefson, 391 NW 2d 836 (Minn.1986), the Minnesota Supreme Court found that
health and safety licensing regulations directed at daycare providers established that
the state had a duty to avoid negligence in the performance of licensing and
supervisory functions. In Andrade, the state was liable for licensing child care
operators where two young children were physically abused. The facility inspection
revealed violations of licensing requirements and that insufficient remedial actions
were taken.

Similarly, in Brasel v. Childrens Services Division, 642 P.2d 696 (Ore. App.
1982), in a case involving the death of an eighteen-month-old child as a result of
injuries received in daycare, the Court held that a state agency with statutory
authority to establish the health and safety standards for daycare centers and for
ensuring compliance with such standards, could be held liable in tort if it breached

the duties to members of the statutorily protected class.
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In this case, clearly the State owed the Plaintiffs, and their decedent child, a
number of duties which clearly fall within the recognized exceptions to the Public
Duty Doctrine.

F. The Legislative Intent Exception is Applicable.

The legislative intent exception applies when the terms of the legislative
enactment indicate a legislative intent to identify and protect a particular and
circumspect class of person. See, Baileyv. Town of Forks, 108 Wn.2d 262,268, 737
P.2d 1257 (1987). The starting point in determining the existence of such a
legislative intent is to look at the statute’s declaration of purpose. See, Dorsch v.
City of Tacoma, 92 Wn.App. 131, 134, 960 P.2d 489 (1998). When there is a clear
statement of legislative intent to protect individuals, there is a statutory duty imposed
upon the governmental entity. See, Barleinv. State, 92 Wn.2d 229,231-32,595P.2d
930 (1979). See, also, Halvorson v. Dahl, 89 Wn.2d 673, 574 P.2d 1190 (1978);
Smith v. State, 59 Wn.App. 808, 813 3, 802 P.2d 133 (1990).

The courts in the State of Washington employ a three-part test to determine

whether or not a statute or regulation creates an implied cause of action. See, Sheikh
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v. Choe, 156 Wn.2d at 457, see, also, Bennettv. Hardy, 113 Wn.2d 912, 920-21, 784
P.2d 1258 (1990). In order to determine whether or not an implied cause of action
will be recognized, the following factors must be shown:

(1) Whether the plaintiff is within the class for whose “special”

benefit the statute was enacted,

(2) Whether legislative intent, explicitly or implicitly, supports

creating or denying a remedy, and

(3) Whether applying a remedy is consistent with the underlying

purpose of the legislation.

Under the Bennett test, when determining whether or not the plaintiff is
within a class which is subject to special benefit, the issue is whether or not the
legislature intended to protect a particular and circumscribed class of person and such
an intent must be clearly expressed within the provisions of the statute and will not
be implied. See, Ravenscroftv. Washington Water Power Co., 136 Wn.2d 911, 929,
969 P.2d 75 (1998). The issue is not the size of the potential class protected by the
statute, but whether or not the class is “particular and circumscribed.” See, Yonker
v. State, 85 Wn.App. 71, 78, 930 P.2d 958 (1997). In Bennett v. Hardy, supra, the

class found to be protected was everyone over the age of 40. In cases where such a

legislative intent has been found to identify a specific duty, the applicable statutes
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have expressly focused on the protection of a specific class of individuals. See,
Yonker v. DSHS, 85 Wn.App. at 78-80 and Donaldson v. Seattle, 65 Wn.App. 661,
666-68, 83 P.2d 1098 (1992). The State’s contention that size matters is simply
wrong.

On the other hand, a legislative intent indicating an intent to benefit the public
as a whole as opposed to a particular class of individuals does not give rise to the
duty of care pursuant to the legislative intent exception. See, Ravenscroft v.
Washington Water Power Co., 136 Wn.2d at 929; see also, Burnett v. City of Tacoma
City Light, 124 Wn.App. 550, 563, 104 P.3d 677 (2004) (statute empowering cities
to take action necessary to combat local disasters was indicative of intent to protect
the people of the state, rather than the a particular group of individuals).

As noted in Bennett v. Hardy, it has long been recognized that a legislative
enactment may be the foundation for aright of action. See, Bennettv. Hardy, at 919-
21. Under such circumstances, the Court can assume that the legislature is aware of
the doctrine of implied statutory causes of action, and it also can be assumed that the
legislature would not enact a remedial statute granting rights to an identifiable class

without enabling members of the class to enforce those rights. Without an implicit
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creation of a remedy, the statutes can be rendered meaningless. Id. As noted in
Bennett, the courts have consistently held that when a statute gives a right and no
specific remedy, the common law will provide a remedy.

In the instant matter, RCW 74. 15.010 (1) clearly indicates that plaintiff’s
decedent child was amongst a class of individuals who was to be benefitted by the
statute’s enactment. As noted in the Sheikh v. Choe case, 156 Wn.2d at 452, the
purpose of such statute is to safeguard the health and welfare of our children and
RCW 74.15.010 (5) is an express assurance to the public and parents that DSHS will
fulfill its child protection role. * In marked contrast, in Donahoe v. State, supra,
the statutes at issue involved the duties of care imposed on nursing homes and very
general statutes authorizing DSHS to regulate nursing homes. These statues did not

set forth any definable class of individuals beyond the public at large. **

13

The Sheikh v. Choe case was a case where the plaintiffs were attempting to argue that
DSHS had responsibility for an assault perpetrated by two minors who were in foster
care under the auspices of the Department. In Sheikh, the Court concluded that
statutes such as RCW 74.15.010 did not create a duty to protect the public from the
children. Rather, the Court noted that the purposes of such statutes is to protect the
children within it’s coverage from harm.

14

Several cases are readily distinguishable. The case of Braam v. State, 115 Wn.2d 689,
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With respect to the second and third elements of the Bennett test, the cases
of Yonker v. DSHS, supra, and Donaldson v. Seattle, supra , are instructive. In
Yonker, the Court found an implied cause of action based on the language of RCW
26.44 et seq, which deals with the reporting of child abuse. In that case, it was
alleged that DSHS had been negligent in failing to investigate possible child abuse
of a two and one-half year-old after the father confessed to molesting the child. It
was presumed that the legislature was aware of the doctrine of implied remedy.
Passing legislation specifically designed to benefit a particular class of individuals
provides indication that the legislature intended to support creation of a remedy. As

noted in Yonkers, it can be presumed that the legislature has taken the view that tort

liability will encourage the State to execute its duties responsibly. As quoted in

711, 81 P.3d 851 (2003) was a class action suing to preclude DSHS from moving
foster children from place to place. In that case, the Court, while recognizing that the
statute at issues was for the benefit of foster children, declined to broaden implied
remedy because it would interfere with DSHS’s discretion with respect to the
placement of foster children and other remedies were available to the children in the
context of dependency actions. Similarly, in Stiefel v. City of Kent, 132 Wn.App.
523,532,132 P.3d 1111 (2006), the statute at issue, RCW 19.27.110, simply imposed
upon the county a duty to adopt the international fire code. Finally, Linville v. State,
supra, was not a negligent licensing case, but rather it dealt with a strained argument
that an Insurance Statute RCW 48.88 et seq compelled the State to ensure liability
insurance for intentional torts.
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Yonkers, at page 81: “[T]he existence of tort liability will encourage DSHS to avoid

negligent conduct and leave open the possibility to those injured by DSHS negligence
canrecover.” Quoting Babcock v. State, 116 Wn.2d 596, 622, 809 P.2d 143, (1991).
The same is true here.

In Donaldson, the Court found that the Domestic Violence Protection Act
created a mandatory duty to arrest the perpetrator of domestic violence and his victim
has an implied cause of action upon the breach of such a duty. At footnote 1 of the
Donaldson opinion, it was noted that a failure to impose liability under such
circumstances would defeat the stated purpose of the statute aé a whole.

Similarly, when examining RCW 74.15.010, it would defeat the statutory
purposes of protecting children within daycare facilities if the Court failed to
recognize a cause of action. Clearly, without an implied remedy it would undermine
the legislative directive that DSHS is to promulgate and enforce minimum safety
requirements. If the legislature did not intend to provide a remedy for the violation
of this statute, it certainly would have said so, and would not have drafted a statute
in a manner which indicated it was designed to protect a particular class of people.

See, also, Wingert v. Yellow Freight Systems, Inc., 104 Wn.App. 583, 591-92, 13
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P.3d 677 (2000) (utilizing provisions of the WACs for a determination as to whether
or not the plaintiffs were within the class intepded to be benefitted by the statutory
scheme and rejecting the argument that the existence of other potential remedies
precluded the creation of a remedy by implication). As noted in Wingert, it is
unlikely that the legislature intended to pass legislation that could be thwarted with
impunity.

With respect to the third Bennett element, there is nothing within RCW 74.15
or the applicable WAC’s which would indicate that implying a remedy would be
inconsistent with the underlying purposes of the legislation. In fact, as noted above,
without such a remedy it is likely that the purposes of the legislation would be
frustrated; DSHS could avoid its statutory duty with impunity, thus frustrating the
purpose of the legislation. It would be grossly inconsistent with the underlying
purposes of the legislation to not imply a remedy when it would have the potential
of allowing unsafe and regulatory non-compliant daycares to flourish within the State

of Washington. See, also, Tyner v. DSHS, supra.
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3.

Defendants Who Were Aware of An Actual Regulatory Violation Are
Subject to Liability Under the Failure to Enforce Exception of the
Public Duty Doctrine.

As is evident, the defendants’ failure to enforce WAC 388-155-295 (5) had

disastrous consequences. The failure to enforce exception has the following

elements:

)
2

()
“)

There is a statutory duty to take corrective action;
Government agents responsible for enforcing the
statutory requirements possess actual knowledge of a
statutory violation;

The agent failed to take corrective action, and

The plaintiff is within the class the statute intended to
protect.

See, Halleran v. Nu West, Inc., 123 Wn.App. 701, 714, 98 P.3d 52 (2004).

See, also, Bailey v. Town of Forks, 108 Wn.2d 262, 268, 737 P.2d 1257 (1987).

As discussed above, the plaintiff is clearly within the class intended to be

protected by RCW 74.15.010. In addition, in the instant matter, DSHS had a

mandatory duty pursuant to RCW 74.15.030 (2) to set the “adequate minimum

standards” for in-home family daycare facilities, particularly with respect to its size,

suitability and safety. In addition, it is the Secretary of DSHS’s duty pursuant to

RCW 74.15.030 (5) to issue, revoke and deny licenses to in-home family daycares
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when necessary. RCW 74.15.030 (5) imposes a “duty” onto the Secretary of DSHS
to deny and revoke licenses should requirements not be met, and the term “shall” is
a word of command and indicates a mandatory obligation. See, Singleton v. Frost,
108 Wn.2d 723,728, 742 P.2d 1224 (1987). Inaddition, pursuantto WAC 388-155-
090 (1), the Department had the duty to deny a license application or to suspend or
revoke a license if the minimum requirements of WAC 388-155 are not met. Of
course, one of the requirements of WAC 388-155 is Subsection 295 (5). To the
extent that RCW 74.15.130 uses the word “may” as previously noted, the State’s
discretion is extremely limited. The agency itself interpreted the obligation to be
mandatory by using the word “must” in WAC 388-155-090 (1). It can be readily
said that the first element of the failure to enforce exception has been met.

With respect to the second element: “actual knowledge of statutory violation”
- it is noted that actual knowledge can be inferred from circumstantial evidence. See,
Sloanv. Thompson, 128 Wn.App. 776,787,115 P.3d 1009 (2005) (actual knowledge
can be prove(li by circumstantial evidence, and actual knowledge of a condition does
not necessarily mean actual knowledge that an injury will result); see, also, Tabak v.

State, 73 Wn.App. 691, 696, 870 P.2d 1014 (1994). (Actual knowledge can be
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proved by circumstantial evidence and the plaintiff may come forward with
evidentiary facts from which a trier of fact can reasonably infer actual knowledge,
even when knowledge is denied). The existence of a statutory violation and
knowledge involve questions of fact. See, King v. Hutson, supra.

In this case, there is substantial evidence that the defendants had actual
knowledge of the regulatory violation at issue. Defendant Cichowski was aware that
she was inspecting a daycare located directly across the street from Lake Tapps, and
that it was mandatory that the front door remain easily unlocked from the inside. In
addition, Ms Cichowski was addressing fencing issues, and naturally would have
been focusing on fencing requirements at or around the time she was conducting her
inspection. Ms Cichowski, as well as Mr. Berdecia, were well-aware they were
licensing a daycare called “Little Fish’s” located near “Island Inlet” by a lake, on So.
Island Drive, and the presence of Lake Tapps was<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>