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A. ASSIGNMENTS OF ERROR 

Appellants assign error to the following Conclusions of Law1: 

1. No. 10. 

2. No. 16. 

3. No. 19. 

4. No. 20. 

5. No. 21. 

6. No. 27 

7. No. 28. 

8. No. 29 

To the extent that any of the Conclusions of Law were mislabeled and are actually 
Findings of Fact, appellants assign error to them and submit they are not supported by 
substantial evidence. 

The determination that "[t]his case has shown a technique of using the superior 
knowledge of the contractor to increase the price of the service" set forth in Conclusion 
of Law No. 38 seems more like a finding of fact. If that is what it really is, appellants 
submit that it is not supported by substantial evidence. 

Similarly, the determination that the Jessens "knowingly approved of Benjamin 
Franklin Plumbing's deceptive acts ... " in Conclusion of Law No. 50 also seems like a 
finding of fact, and is similarly unsupported by substantial evidence. 

All of the statements set forth in Conclusion of Law No. 51 are actually findings of 
fact. The finding that Rodney Jessen supervised day-to-day operations of the company is 
not supported by any evidence and is in fact directly contrary to the testimony given on 
-this subject. The finding that Rodney Jessen "examined the invoices and business 
records for Defendant Scoby's transaction" is literally correct on its face but is highly 
misleading in that it fails to note that this examination was not done at or near the time of 
the transaction, but was instead done at the time of trial nearly two years later. 

The puzzling statement in Conclusion of Law No. 52 that "it is unclear whether the 
'repair' was successful or not" is also probably a finding of fact. Subsequent language in 
that same conclusion of law makes it appear that the Court meant to say it was unclear 
whether the partial replacement of a portion of the sewer line was necessary. Whatever 
the Court intended to say here, it probably was attempting to describe a factual finding. 
The record shows that Scoby and her mother made no claim that the replacement was not 
necessary and acknowledged that it might well have been necessary. RP IV, 37. The 
statement in Conclusion of Law No. 52 that "Rodney Jessen was well aware that the 
scope of Plaintiffs work was substantially less than what Plaintiff had represented," is a 
statement of fact and is not supported by substantial evidence. 

- 1-
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9. No.30. 

10. No. 31. 

11. No. 37. 

12. No. 38. 

13. No. 40. 

14. No. 41. 

15. No. 43. 

16. No. 44. 

11. No. 46. 

12. No. 47. 

13. No. 48 

14. No. 49 

15. No. 50. 

16. No. 51. 

17. No. 52. 

18. No. 54. 

19. No. 56. 

20. No. 60. 

21. No. 63. 

22. No. 65. 

23. No. 66. 

24. The ruling allowing respondent Scoby to "reopen" the trial more 

than two months after it had concluded, in order to present new evidence. 

25. The ruling refusing to allow Rodney and Gary Jessen any 

- 2 -
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opportunity to be heard in response to the new evidence which the judge 

allowed and considered more than two months after trial had ended. 

26. The judgment award to Scoby of $28,516.07 in fees and costs. CP 

7, ~~ 1,4, and 3.2. 

27. The judgment provIsIOn making Rodney and Gary Jessen 

personally liable for the fees and costs awarded to Scoby. CP 7, ~ 2. 

28. The dismissal ofBFP's claims against Scoby. CP 7, ~ 3.1. 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. At the trial of a Consumer Protection Act claim brought against a 

plumbing company, the customer testified (a) that the plumber that she 

dealt with may very well have explained the basis for the increase in the 

price she was being charged; and (b) the customer's daughter testified that 

her mother's complaint had nothing to do with the price charged. 

Nevertheless, the trial judge concluded that the plaintiff had established 

the commission of an unfair or deceptive act by proving that a plumbing 

company had a practice of aggressively increasing the price for its 

services. Was this determination erroneous and contrary to this Court's 

decision in Robinson v. Avis Rent-a-Car, 106 Wn. App. 104 (2001)? 

2. Did the trial court err in concluding that the plaintiff had proved 

the public interest element of a CPA claim, where the record shows that 

BFP did not increase the price charged to customer Scoby for the same 

job, and Outtoday Service never increased the price charged to customer 

Todd for her sink repair, and in fact decreased the price charged in 

response to her protests that the charge was too high? 

- 3 -
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3. Did the trial court err in concluding that the plaintiff had proved 

the injury element of a CPA claim, where the record is undisputed that the 

plaintiff never paid anything at all to the CPA defendant and thus the 

supposed unfair deceptive act of price gouging never harmed her? 

4. Did the trial court err in concluding that the CPA plaintiff had 

proved the proximate cause element of her CPA claim, where the trial 

court (a) found that other acts - different acts from the one act which the 

Court found to be an unfair deceptive act -- had allegedly caused the 

plaintiff to suffer injury to her property; and (b) where these other acts 

were proximately caused by the CPA plaintiff herself when she cancelled 

her checks and refused to pay the CPA defendant anything for its work? 

5. Did the Superior Court err in ruling that a contractor who sues to 

enforce a mechanic's lien can never be the prevailing party in a lien 

foreclosure action brought under RCW 60.04.181(3) if the contractor's 

recovery is based solely upon a quantum meruit theory? 

6. Did the Superior Court err in ruling that the statutory definition of 

the term "contract price" set forth in RCW 60.04.011(2) does not include 

recovery in quantum meruit, even though the statute expressly refers to 

"the customary and reasonable charge" for a contractor's services, labor 

and equipment and quantum meruit recovery is defined as the recovery of 

the "reasonable value" of services rendered? 

7. Where a homeowner receives the benefit of an improvement to her 

property and the value of that improvement includes the amount of sales 

tax due on the reasonable charge for the services that produced that 

-4-
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improvement, is it error to fail to include the sales tax in the amount of 

quantum meruit awarded to the contractor, contrary to cases such as 

Powell v. Kier, 44 Wn.2d 174 (1954), and contrary to the testimony of the 

homeowner's own expert that the reasonable value of the contractor's 

work includes the sales tax? 

8. Did the Superior Court err in failing to include the cost of the 

permit fee in the award of quantum meruit that it made to the contractor? 

9. Under RCW 60.04.181(3), RCW 4.84.250 et seq., and the case of 

Kingston Lumber v. High Tech Development, 52 Wn. App. 864 (1988), is 

a Superior Court required to award attorneys' fees to a contractor who 

prevails in a lien foreclosure action where the claimed lien is less than 

$10,000, and the contractor recovers more than he was offered in 

settlement by the property owner? 

10. Is the finding (mislabeled a conclusion of law) that Gary and 

Rodney Jessen both had knowledge of misrepresentations made to Scoby 

by the plumber on the scene and knowingly approved of them supported 

by substantial evidence? 

11. Did the trial judge violate the appellants' due process right to an 

opportunity to be heard when he sua sponte considered the attachment of 

documents to a post-trial brief "as if' it were a motion to reopen the trial 

and to present new evidence, granted that "motion," considered the 

evidence and used it to justify entry of a judgment against the appellants, 

and yet denied the appellants' request that they be permitted an 

opportunity to respond to the new evidence? 

- 5 -
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C. STATEMENT OF THE CASE 

1. PROCEDURAL HISTORY 

On April 3, 2008, Plumb Serve LLC, d/b/a Benjamin Franklin 

Plumbing ("BFP"), filed a Claim of Lien against Viola Scoby pursuant to 

RCW 60.04 et seq., because Scoby had failed to pay for services rendered 

by BFP in connection with a partial replacement of Scoby's sewer line. 

RP I, 55; 2 CP 695. On May 12, 2008, BFP then brought suit against 

Scoby for breach of contract and to foreclose on its lien. CP 680-696. 

BFP alleged that Scoby hired it to perform a partial sewer line 

replacement; that it performed the job in a workmanlike manner; that it 

demanded payment in the amount of $6,655.98; and that Scoby had 

refused to pay the amount due. CP 684. 

Scoby answered the suit, denied liability, and asserted a Consumer 

Protection Act ("CPA") counterclaim against BFP, alleging that BFP had 

engaged in deceptive acts and practices, and that BP had overcharged her. 

CP 660-664. 

On October 6, 2008, Scoby served an offer of settlement on BFP, 

offering to pay BFP $3,350 to settle the suit. CP 464-65 (Appendix A). 

This offer was not accepted. 

On February 2, 2009, BFP was administratively dissolved pursuant to 

RCW 25.15.280. CP 416. 

2 The verbatim report of proceedings is referred to in this brief as follows: RP I -
February 10, 2010 (trial); RP II - February 11 (trial); RP III -February 16 (trial); RP IV -
February 17 (trial); RP V - February 23 (trial court's oral decision); RP VI - March 5 
(post-trial motions); and RP VII - May 7, 2010 (entry of judgment and FFCL). 

- 6 -
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On February 11, 2009, BFP served an offer of settlement on Scoby, 

offering to accept payment of $4,000 to settle the case. CP 467 (Appendix 

B). This offer was also not accepted. 

An arbitration hearing was held pursuant to the Mandatory Arbitration 

Rules and on April 28, 2009, the arbitrator awarded Scoby $9,731.25 plus 

her reasonable attorneys' fees. CP 469 (Appendix C). On May 7, 2009, 

BFP filed a timely request for trial de novo in Superior Court. CP 18. 

On May 21,2009, on the grounds that she had recently discovered that 

Plumb Serve LLC d/b/a BFP had been recently dissolved, CP 383, Scoby 

moved for permission to amend her answer to assert third party claims 

against additional parties, and on June 5, 2009 this motion was granted. 

CP 649-655, 626-648. Scoby then asserted additional claims for violation 

of the Consumer Protection Act and for successor company liability 

against third-party defendant Profit Two, LLC, d/b/a Plumb Serve and 

Outtoday Service.3 CP 626-628. Scoby also amended her answer to 

include third-party claims of personal liability against Rodney Jessen and 

Gary Jessen, the owners of both BFP and Outtoday Service. CP 631. 

Scoby alleged that Plumb Serve and Outtoday Service was the successor 

to BFP, that the assets of BFP were transferred to Plumb Serve, and on 

this basis she sought to have the Court pierce the corporate veil and 

3 There is much potential for confusion stemming from the fact that the words "Plumb 
Serve" appear in both the name of the LLC which did business under the name of 
Benjamin Franklin Plumbing, and also in the d/b/a of the LLC named Profit Two LLC. 
For that reason, throughout this brief the name "Plumb Serve" is not used to refer to 
either company, and the two LLC's are referred to by their d/b/a names "Benjamin 
Franklin Plumbing" (or "BFP") and "Outtoday Service." 

-7-

JES002 0001 ma2lfg20hp 2011-01-27 



·~ • 

impose personal liability upon the Jessens. CP 636. 

On October 8, 2009, BFP filed suit for relief under Chapter 7 of the 

U.S. Bankruptcy Code. CP 326, 329-331. Scoby moved for relief from 

the Bankruptcy Court's stay and on January 29, 2010 the Bankruptcy 

Court granted that motion in part. The Bankruptcy Court authorized 

Scoby to act as a "nominal plaintiff' in order to pursue her CPA claim 

against BFP and for removal of BFP's lien. CP 471-72. But the 

Bankruptcy Court's order also expressly provided that "Scoby may not 

seek to recover monetary damages from the Debtor [BP A]." CP 472. 

The case was tried to the Court before the Honorable Eric Z. Lucas on 

February 10-17, 2010. The Court rendered an oral decision on February 

23, 2010, finding, inter alia, that Scoby had failed to prove any CPA 

violation and had also failed to establish any basis for the personal liability 

of the individual Jessen third-party defendants. RP V, 19, 22-24. The 

court also ruled that BFP was entitled to recover $3,350 on a quantum 

meruit basis on its lien claim against Scoby. RP V, 16-17. 

On March 5, 2010, the trial judge heard argument on the parties' cross

motions for awards of attorneys fees, and instructed Scoby's attorney to 

prepare two sets of proposed FFCL. The trial judge stated that he was 

thinking of possibly reversing his oral decision that Scoby had failed to 

prove her CPA claim. RP VI,25. 

Judgment and Findings of Fact and Conclusions of Law were entered 

on May 7, 2010. CP 9-37. The Court awarded BFP nothing on its claim 

for breach of contract. CP 22 (CL No. 12). The Court awarded BFP 
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$3,350 on its claim of quantum meruit. CP 23 (CL No. 15). Concluding 

that its quantum meruit award did not make BFP the prevailing party 

under the lien statute, the Court did not award BFP any attorneys' fees. 

CP 23 (CL No. 16). 

The trial court determined that Scoby had failed to prove her 

counterclaims of fraudulent transfer. CP 24-25, CL Nos. 22-25. 

However, the trial judge reversed his earlier oral decision and decided that 

Scoby had proved her counterclaim for violation of the Consumer 

Protection Act. CP 27-32, CL Nos. 32-47. The trial court further found 

that Rodney Jessen and Gary Jessen failed to comply with RCW 

25.15.300, the statute governing dissolution and windup of an LLC's 

affairs, and that they were therefore personally liable for the debts ofBFP. 

CP 25-27, CL Nos. 26-31. The court also found the Jessens personally 

liable for violations of the CPA. CP 32-34, CL Nos. 48-52. 

Concluding that Scoby was the prevailing party because she 

established a CPA violation, the trial court awarded Scoby $28,516.07 in 

attorneys' fees and costs, allowing an offset for the $3,350 that it awarded 

to BFP on its quantum meruit claim. CP 36-37 (CL Nos. 60-64). 

Judgment in favor of Scoby and against Rodney and Gary Jessen was also 

entered on May 7, 2010. CP 6-8. 

2. FACTS PERTAINING TO THE CASE 

a. Plumb Serve d/b/a Benjamin Franklin Plumbing. 

Plumb Serve, LLC was formed by Rodney and Gary Jessen. RP I, 31, 

96, 103. It did business under the name Benjamin Franklin Plumbing. RP 

- 9 -

JES002 0001 ma2lfg20hp 2011·01·27 



'. 

'. 

I, 31. Rodney Jessen owned 90% of the company and his son Gary Jessen 

owned 10% of it. RP I, 31. Rodney employed his son to work as the 

general manager of the company. RP I, 33. As such Gary Jessen was 

responsible for day to day operation of the company, and also for 

collection of debts. RP I, 33. Rodney Jessen was not involved in day to 

day operations. RP III, 116. 

Rodney and Gary Jessen also formed, owned and operated Profit Two, 

LLC, another plumbing company, which does business under the name 

Outtoday Service. RP I, 96. Benjamin Franklin Plumbing was dissolved 

in 2008, RP I, 102. Gary Jessen believes Profit Two was formed in 2008 

shortly before Benjamin Franklin Plumbing was shut down. RP I, 97; RP 

III, 93. Although they were in the exact same business - plumbing - they 

were two completely separate businesses. RP III, 94. They operated out 

of different locations. RP I, 104. They did not transfer any assets from 

BFP to Outtoday. RP 1,104. 

b. Change from Repair Job to Replacement Job 

The trial court found the following facts. 

On March 25, 2008, Viola Scoby's washing machine 
backed up causing a flood in her home. She looked in the 
yellow pages for help and found a firm called Benjamin 
Franklin Plumbing ("BFP"). She chose BFP, because it 
was a member of the Better Business Bureau, because it 
had a good name, and because it indicated that one hundred 
percent satisfaction was guaranteed. [4] 

4 Benjamin Franklin Plumbing lost its membership in the Better Business Bureau at the 
end of 2007. RP I, 99. At time BFP lost its membership, its yellow pages advertisement 
had already been published in the current phone book and it remained there for twelve 
months until the next edition of the book was published. RP 1,99. Thus the phone book 
which Scoby used in March of 2008 contained a yellow pages listing which showed that 

- 10 -

JES002 0001 ma21 fg20hp 2011-01-27 



. . 

'" 

On the date she called the Benjamin Franklin Plumbing 
technician, he came to her home. What happened after that 
is not entirely clear. Mrs. Scoby does not recall the details 
of the transaction. But according to Exhibit 1, she wrote 
three checks. The first was for $1,684.68. This amount 
was crossed out and then two other checks were written, 
one for $3,552.93, and the second one for $3,103.05. 
These checks seemed to reflect the fact that the original 
scope of the work was changed, The cross-outs on Exhibit 
1 reflect the same implication. 

The first scope of the work was $1,684.68 for which she 
paid in full and then at some point this was changed and the 
new scope of work was $6,655.98. 

CP 10-11, FF 2-4. 

The BFP plumber who went to Scoby's home was Alex Shelton. RP I, 

44. Shelton was not called as a witness by any party at trial. By the time 

of trial, he no longer worked for BFP and Gary Jessen had no idea where 

he could be found. RP I, 65-66. However, Gary Jessen read the contract 

documents which Shelton prepared and which Scoby signed. From those 

documents, Gary Jessen reconstructed what happened when Shelton went 

to Scoby's home. RP I, 36-43. CP 689-691, the invoice for the work to be 

done documented the fact that initially Shelton agreed to clear the main 

sewer line for $499, to install a clean out for $2,245, and to clear out the 

laundry drain, the kitchen sink line and two lavatory lines for $350, for a 

total of $3,094. CP 689-691 (Appendix D); and RP I, 38-40, 42. 

However, this figure of $3,094 was scratched out and a new price of 

$6655.98 was written in. Id. Under the heading "Authorization to 

Proceed with Work" the invoice form states: "I have the authority to order 

BFP was a member of the Better Business Bureau. After it lost its membership, BFP 
simply told its employees that if they were asked if BFP was a member of the Better 
Business Bureau they should explain that it was not. RP I, 99. 
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the above work and hereby authorize you to proceed with the above 

work." Id. Scoby signed the form here. Id. In addition Scoby also signed 

under the heading "ACCEPTANCE OF WORK PERFORMED" where 

the invoice states in part "I acknowledge satisfactory completion of the 

above described work and that the premises has been left in satisfactory 

condition." Id. 

Gary Jessen testified that the invoice amount was changed because the 

scope of the work to be done changed. Shelton changed the work from a 

repair job to a replacement job. RP I, 43. Similarly, on cross-examination 

Rodney Jessen testified that price for a repair job was never increased; 

instead, a new and different type of job service - a partial replacement -

was contracted for, and that different job had a higher price: 

Q. Mr. Jessen, when you have a case like this, where the 
job doubles in price during the course of - from the 
person arriving to the departure same day of the 
technician, don't you get a lot of feedback about those 
kinds of cases? 

A. As a matter of fact this job didn't double in price. It 
was a different job. We started out doing one thing and 
it didn't clear. Now, $350 of it you can call somewhat 
preventive or gratis, wasn't necessary, but was 
necessary because we didn't want to mess up our clean 
out. But once we investigated it, it was replacing a 
side sewer {which} is different than doing a clean out 
and repairing a short section. It's a different job. 

RP III, 146 (emphasis added). 

The plumber, Shelton, provided Scoby with an Additional Notes Form, 

CP 692, which contained further information about the work authorized. 

RP I, 45, CP 692. This form documented the change from a repair to a 
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replacement project. The form, entitled "OPTION," states: 

To replace 21-25 linear feet of 4" sewer line from 
edge of garage out approx. 25 ft to remove damaged 
root section will install 2 way c/o and 2 locking ring 
& covers. 

Warranty (x) Standard 2 year ( ) Other $6525.12 + 
tax 580.74 = $7,105.86. 

CP 692 (Appendix E). 

Below this the Additional Notes Form also states: "Customer to have 

asphalt patch done." CP 692. This is followed by Viola Scoby's signature 

in two places. CP 692. Scoby acknowledged her signatures appeared on 

this document, on the contract, on a company "rewards club" document, 

and on the two checks that she gave Shelton for payment for the work to 

be done. RP I, 78-79. CP 689-691, CP 692, and CP 693. 

Gary Jessen also testified that the documents, including Exhibit No.3, 

CP 693a "Club Rewards" agreement, showed that for $239.40 Scoby 

purchased a membership in Benjamin Franklin Plumbing's "Rewards 

program," and that this purchase entitled her to a ten percent discount on 

any repair. RP 1,36-37. Thus, her club membership purchased at $239.40 

entitled her to a $652.51 discount off the pretax price of $6,525.12. RP I, 

37; Exhibit No.1. After accounting for taxes and the cost of membership 

in the rewards program this led to a final price of $6,655.98. RP I, 49. 

c. Scoby's Inability to Remember her Interaction with Shelton. 

Viola Scoby was 83 years old at the time of trial. RP I, 91. In her 

testimony she repeatedly acknowledged that she did not have a good 

memory of the contents of her discussions with Alex Shelton, but she did 
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recall that he first told her that he would repair the sewer line and then told 

her that he found it that was not possible and it had to be replaced: 

Q. I am going to hand to you what's been marked and admitted as 
plaintiff s exhibit 1. Do you recall if the plumber went over the 
changes and the pricing with you? 

A. I don't recall that he did, but he might have. 

Q. Do you recall discussing - or did you have any discussions with 
him in terms of changing the scope of the work? 

A. Ifhe told me, I don't remember. 

Q. Do you remember any conversations that you did have with him? 

A. Not greatly. He came, looked at my washing machine, I said 
what's wrong with it, he said the sewer is plugged up. And I said 
what do we do about it. And he said we clean it out, or he might 
have said change it, one of the two. He said that they intended 
to repair it first and found out that didn't work, and so then 
they had to put in new. That's what he said here today as well. 

RP I, 92-93 (emphasis added). 5 

Scoby said on one occasion she went outside the house to inspect the 

work that Shelton was doing, but when asked what she saw when she went 

to observe the hole he was digging she replied that she "couldn't really tell 

you." RP I, 80. When she was asked "How did you feel about the work 

that was done at your home?" Scoby replied: "Like I say, I have no idea 

how it's supposed to look. So far as I could tell, it had looked okay. And 

then of course when it was covered over it looked fine." RP IV, 66. 

d. Intervention and Complaints Lodged by Scoby's Daughter. 

Wanda Kristjanson, Scoby's daughter, testified that her mother called 

5 In follow up questioning counsel established that when Scoby said "he" said that here 
today, she was referring to Gary Jessen and not to the plumber Alex Shelton. RP I, 93. 
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her around 5 p.m. and told her that the plumber had been there all day. RP 

IV, 12. Kristjanson said her mother sounded "a little frantic," related that 

the bill had increased from $3,000 to $5,000 and then to $7,000, and that 

when she asked her mother what was going on her mother replied "I don't 

know." RP IV, 13. Kristjanson said she was concerned because her 

mother was "very easily taken advantage of' because "she just doesn't 

understand the complications of business." RP IV, 13. 

Over appellants' relevancy objection Kristjanson was allowed to give 

past examples of her mother's behavior. RP IV, 13-14. She said about 

nine months prior to this incident, her mother had purchased a new home 

security system even though she already had a perfectly good security 

system because someone had talked her into it. RP IV, 14. Her mother 

confided in her later that she had no idea what she was buying at the time: 

"She said he came and talked to her and the next thing she knew, there 

was a crew that took out her old security system and put in a new one." 

RP IV, 14. 

Kristjanson also was allowed to testify that one day at the beginning of 

spring her mother bought 320 primroses to plant in her garden, even 

though her yard was nowhere near big enough to accommodate that many 

primroses. RP IV, 15. Kristjanson said that in general her mother's 

"memory, her comprehension is and has not been very good in the last few 

years." RP IV, 14. 

Kris1janson got the name of the plumber from her mother and called 

him on the phone and asked him what the job was about. RP IV, 15. 
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Shelton told Kristjanson "he tried to clear the line and he couldn't, and he 

had to replace the sewer line outside of her house. And I told him I would 

be there at 9:00 the next morning." RP IV, 15. 

On March 26, Kristjanson got to her mother's house at 9; Shelton was 

there but, according to Kristjanson, he did not actually start working until 

10. RP IV, 16, 17. She saw that he was preparing to use a jackhammer to 

break up the asphalt driveway prior to digging the trench down to the 

sewer line. RP IV, 17. Kristjanson left and came back to the house 

around 3 p.m. in time to encounter Shelton who was leaving. RP IV, 18. 

He said he would be back the next day. RP IV, 18. 

When asked if she spoke to Shelton about the cost of the work he was 

doing, Kristjanson said he explained that he charged her mother $250 

extra "to join the club" which "gave her a ten percent discount." RP IV, 

18. Kristjanson agreed it was wise for her mother to buy the club 

membership: "So it was $250 to get $660 off. So it was a $400 savings, 

and it was kind of a no-brainer to do it." RP IV, 18. 

Kristjanson said she looked over the invoice "but it was just so 

scratched out and added, and scratched out and added, absolutely nothing 

made any sense to me." RP IV, 19. 

A. . . . And the one thing that I did get was the first day, and, 
you know, I believe he was there eight hours, and it was 
snaking out the sewer line. And that was $499 plus $350 
for the inside pipes, I believe. So it was - his first day was 
$850 for cleaning out lines. 

Q. All right. 

A. After that I asked him to come outside and show me what 
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he was going to do. So we went out in front of the garage, 
and he said it would start here and it would go to the end of 
her driveway, which was approximately 23 feet, and he 
would replace the sewer line. 

* * * 
A. And I had my three questions formulated before I got there. 

It was: What are you going to do? How long is it going to 
take? And, Is there any alternative? So I asked him those 
three questions. So it was complete new sewer line on her 
property, it would take two-and-a-half days. And if we 
didn't do it now, the roots would return and in no time we 
would just be calling him back. 

RP IV, 19-20. 

On the third day, Shelton called Kristjanson at 11 :30 and said he was 

done. RP IV, 20. She calculated that Shelton worked a total of 8-1/2 

hours to replace a section of the sewer line (in addition to 8 hours on the 

first day trying to snaking out the sewer line). RP IV, 19-20. 

Kristjanson said that when she examined the work that Shelton had 

done, she was "absolutely shocked" to find that the trench which he had 

dug "did not go to the end of her [mother's] driveway ... " RP IV, 22. 

Kristjanson measured the length of the trench which Shelton had dug and 

then refilled and found that it was 14 feet seven inches long. RP IV, 23. 

She also took pictures of the work Shelton had done. RP IV, 22 and CP 

646. According to Kristjanson, she took the photos to depict the amount 

of sewer line that was replaced. RP IV, 23. 

He [Shelton] stopped [replacing the old line] right at where 
the tree root problem was, so we were expecting new line 
to go to the end of her property. And looking at what he 
had done, I felt like he went right to where the problem was 
and replaced that, but the rest of the pipe is still old, and it's 
right in the area where the trees did the damage. And we 
felt like she was getting a new sewer line, and there would 
never be in her lifetime a problem again with it. And this is 
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like they stopped right where the problem was, so now we 
have old pipe, and the problem can happen all over again. 

RP IV, 23-24. 

Kristjanson complained to BFP about the fact that Shelton did not 

replace as much of the line as he said he was going to replace. Twice she 

spoke to employee Fred Bosio [sic], but despite her requests no one from 

BFP came out to look at the property to see what Shelton had done. RP 

IV, 26. She had several more conversations with Robert Wadleigh and 

also told him that Shelton had not finished the job. RP IV, 26. She said 

that she was told "that they were going to replace 21 to 25 feet of sewer 

line, and they replaced approximately 14 feet." RP IV, 26-27. 

Eventually Kristjanson spoke with Gary Jessen, and again complained 

that only 14 feet of the old sewer line had been replaced. RP IV, 28. Gary 

Jessen told her that "linear feet does not mean in a straight line. So the 

sewer line could go down four feet, over fourteen feet, and then back up 

four feet, and that makes 22 feet." RP IV, 28. "Gary Jessen said that 

sewer line has to slope down, so the amount of slope in that 14 feet could 

have added another eight feet of pipe." RP IV, 32. 

e. Acknowledgment That The Work Performed Solved the 
Problem and Was Done in a Workmanlike Manner. 

The work performed was inspected by the city of Mountlake Terrace 

and it passed an inspection conducted on March 28, 2008. RP I, 51-52. 

Scoby could not recall if she ever asked her daughter to do anything 

for her during the time the sewer line was put in. RP IV, 66. When asked 

if it was her daughter's idea to stop payment on the checks that Scoby had 
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given to Benj amin Franklin Plumbing, Scoby replied, "I believe so." RP 

IV, 67. 

Kristjanson conceded that there were no more problems with the sewer 

line after Benjamin Franklin Plumbing performed the replacement work. 

RP IV, 40. She also stated, "My complaint was not about the price 

[charged by BFP]. My complaint was the amount of work that was done 

versus the amount of work that was contracted to be done." RP IV, 52. 

Although she herself did not have any way of knowing whether a 

replacement of any portion of the sewer line was necessary, Kristjanson 

conceded that replacement might have been necessary. RP IV, 37. 

The trial court granted BFP's motion for an order directing Scoby to 

allow an inspection of the sewer line, and the Jessens had an employee 

videotape a camera inspection of the line. RP I, 7; RP II, 4. The video 

was played in court and admitted at trial. RP II, 17, 21. 

f. Nonpayment of the Plumbing Company's Invoice and 
Placement of a Lien on The Scoby Property. 

Because she felt that BFP had broken the contract by not replacing as 

much old sewer line as they had promised to replace, on April 2, 2008, 

Kristjanson placed stop payment orders on the two checks her mother had 

written to pay the company; she felt this was "the only way to get their 

attention." RP IV; 29; 47-48. See also RP I, 53-54 & Exh. 5. She 

attempted to negotiate a compromise price and "tried to get them to 

accept, you know, somewhere in the $3500 to $4,000 range, half the 

money for the amount of work that was completed." RP IV, 29. But BFP 
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refused to accept the offer and on April 3, 2008 Gary Jessen filed and 

served a lien for $6,655.98 on the Scoby property. RP I, 54-55 & Exh. 6. 

Scoby never paid any portion of $6,55.98 bill and accordingly BFP filed 

suit to have a judgment entered for that amount. RP IV, 56. 

g. Flat Fee Pricing and Time Plus Material Pricing. 

There was extensive testimony about BFP's standardized flat fee 

pricing. CP 16, FF 30. BFP was operated as a franchisee of a national 

plumbing services corporation headquartered in Florida, and was obligated 

to use the franchisor's pricing book. RP I, 40-41; RP II, 84. Scoby 

presented the testimony of Robert Wadleigh, a former employee of BFP. 

RP II, 74. Wadleigh testified that all plumbing companies use price book 

guidelines to price jobs. RP II, 87-88. According to Wadleigh, BFP's 

contract price of $6,655.98 for the work done at the Scoby residence was 

"a good price," and it was consistent with what he would expect other 

plumbing companies to charge. RP II, 94. 

Scoby also presented the testimony of Kevin Flynn, a manager for 

another company called Raymark Plumbing. RP II, 198. After putting a 

camera down the sewer line and inspecting the work that BFP had done 

for Scoby, Flynn testified that using a time plus materials calculation, he 

thought that $3,350 plus tax was a reasonable price to charge for the work 

that had been done. RP II, 110, 113. Flynn testified that the largest cost 

for plumbing repair jobs was the cost of labor. RP II, 118. 

h. Complaint by Michelle Todd Regarding Sink Repair. 

In an attempt to show a pattern of unfair and deceptive acts which 
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would support her CPA claim, Scoby presented evidence of a separate 

incident involving a plumbing repair by different Jessen operated 

plumbing company. Even though Scoby's plumbing transaction involved 

BFP, Scoby presented the testimony of Michelle Todd who described her 

experience with Outtoday Service, the d/b/a of a different plumbing 

company. RP II, 161. 

Todd hired Outtoday to repair her kitchen sink which fell into a 

kitchen cabinet when the glue holding the sink into position failed. RP II, 

133-134. She contacted a referral service to get a referral to a plumbing 

contractor and then was contacted by Victoria Glover of Outtoday. RP II, 

134. Glover told Todd that for a charge of $89 she could send someone to 

Todd's house to look at the sink, assess the situation, and give a repair 

estimate. RP II, 135. Todd agreed and so a plumber named Chuck came 

out to her house that afternoon. RP II, 136-137. 

When he looked at the sink he said it would cost $261 for him to do a 

diagnostic troubleshooting that would enable him to fully assess the 

problem. RP II, 137. That $261 would be in lieu of the $89 fee that Todd 

had agreed to pay in order for him to come to her house that same day. RP 

II, 137. The plumber said that because the kitchen cabinet was made of 

granite, he thought a repair might involve having to break and then replace 

some of the granite, and that could make the cost run into thousands of 

dollars. RP II, 138. On the other hand, he wouldn't know if breaking the 

granite would be necessary, or what the actual cost would be until he did 

an in depth assessment. RP II, 138. 
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Todd felt she was stuck and had to keep going with the Outtoday 

plumber because he was now there at her house. RP II, 139. He looked at 

the situation and gave her an estimate that a repair would cost $1,100. RP 

II, 139. Todd called her husband and after they talked it over they agreed 

to authorize the repair for that amount. RP II, 140. The plumber went on 

a website, printed out a $50 discount coupon for them, and said that would 

reduce the price to $1,050. RP II, 140. Michelle Todd then signed the 

work order. RP II, 140-141. 

Actual repair work did not start until the next day. RP II, 141. That 

day the plumber worked about an hour and then said he would have to 

come back the next day to finish the job. RP II, 142. In fact, it actually 

took two more days to finish the job. RP II, 142. All told it took three 

days for the job to be completely done, but the plumber only worked about 

two and a half hours over those three days. RP II, 143. He then asked 

Todd for full payment and she "flipped out" because he was insisting on 

payment of the full amount for two and a half hours of work. RP II, 143. 

After Todd was offered a ten percent discount which reduced the amount 

to $990 she reluctantly paid that amount. RP II, 146, 155. 

i. Closing Argument: Scoby's Contentions About Unfair and 
Deceptive Acts by Benjamin Franklin Plumbing. 

In closing argument in support of her CPA claim, Scoby contended 

that BFP had engaged in "three general categories of unfair and deceptive 

acts." RP IV, 96. First, Scoby claimed that the yellow page advertisement 

"showing that BFP was a current member of the Better Business Bureau" 
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was deceptive because by the time Scoby read the advertisement in the 

phone book BFP had lost its BBB membership. RP IV, 96-97.6 

Second, Scoby claimed that BFP intentionally used "confusing and 

excessive and deceptive pricing." RP IV, 96. "They start with one price, 

it ends up at an increased price." RP IV, 92. Scoby seemed to contend 

that the use of flat fee pricing books was an unfair and deceptive act, 

stating, "If these pricing guides are so comprehensive and detailed, then 

why aren't the prices and the scope of the work clearly disclosed to the 

consumer at the very start?" RP IV, 98. Scoby attempted to draw a 

parallel between her own sewer replacement job performed by BFP, and 

Todd's sink repair performed by Outtoday Service. RP IV, 98-99. 

Third, Scoby said that ''the manner in which" BFP "deal[ s] with 

customer complaints" was ~ unfair and deceptive act. RP IV, 96. "In 

this case they simply placed a lien on the house, even though they knew 

the [Scoby] family ... had many concerns about the invoice and what was 

actually done at the home." RP IV, 96. "They refused, they absolutely 

refused to come back to the property" to inspect it to see how much of the 

sewer line had actually been replaced. RP IV, 99. 

Finally, Scoby argued that these unfair and deceptive acts caused her 

to suffer damage because she ended up being sued and having a lien 

6 Scoby never did explain what she thought BFP was supposed to do about the fact that 
its yellow page advertisement, which was accurate when it was purchased and first 
published, became inaccurate after BFP lost its membership in the Better Business 
Bureau. Scoby simply said that the ad's mention of BBB membership became an untrue 
representation, and that the fact that BFP had not intended to make any misrepresentation 
was irrelevant. RP IV, 97. 
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placed on her property: 

Mrs. Scoby has been damaged by this. She is the defendant 
in this suit. There is a lien against the property. It's a 
slander on title. To remove this lien she's had to spend a 
substantial amount of money to defend this suit. And 
again, she's a widow and not working. This has been an 
extremely expensive defense for her. 

RP IV, 99-100. 

j. Initial Oral Decision of February 23rd: Admission of the 
Consent Decree Solely to Show That There was A Judgment 
Entered. 

On February 23, 2010, six days after hearing closing argument the trial 

judge rendered his initial oral decision in the case. The first issue the court 

addressed was the admissibility of the Consent Decree. Having previously 

reserved ruling on that issue, Judge Lucas ruled that under ER 803(a)(22) 

and (23) the consent Decree was admissible as a judgment, but that it was 

only admissible to show the existence of a judgment, and that none of the 

statements in the judgment were admissible for any purpose. RP V, 12-

13. This ruling was later confirmed in the court's written FFCL as 

Conclusion of Law No. 3. CP 19. 

k. Initial Oral Decision: Ruling Finding a Breach of Contract by 
BFP and Awarding BFP Quantum Meruit Damages Which 
Exceeded $3,350. 

In his initial oral decision, the trial judge found that although BFP 

fixed Scoby's draining problem, the video camera inspection of the sewer 

line, showed that BFP did not replace 21-25 feet of Scoby's old sewer line 

as it had contracted to do. RP V, 4. He found that the video showed that 

replaced section of the sewer line only covered about 14 feet. RP V, 4. 
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He also expressed some doubt as to whether any replacement had actually 

been necessary: 

It is also unclear whether the "repair" was successful or 
not. This is important in determining whether she had an 
actual choice whether to repair or replace as testified to by 
Gary Jessen. 

RPV,5.7 

On BFP's claim for breach of contract, Judge Lucas ruled that even 

assuming that a contract had been formed for replacement of 21 to 25 feet 

of the sewer line, BFP had failed to perform the contract because it had 

only replaced about 14 feet of the line. RP V, 14. This ruling was later 

memorialized the written FFCL as follows: 

In this instance, the Court does not believe that this contract 
as written has been performed. The scope of work on the 
final contract price was, "to replace 21-25 feet of 4 inch 
sewer line from the edge of the garage out approximately 
25 feet to remove damaged root section, Will install two 
way cut out and two locking ring covers. 

This was not done. At most the video shows sewer line 
replaced from the edge of the garage amounting to 14 feet. 
Plaintiff tries to interpret this clause to mean "total linear 
feet." But that simply is not what it says. And if this is 
what it mean[t] then the contract is ambiguous. Generally 
ambiguous terms are to be construed against the drafter. 
[Citation omitted]. In this instance, this Court does not see 
any reason why this ambiguity should be construed 
otherwise. 

CP 21-22, CL 7 & 8. 

Although he found that BFP failed to perform the contract and thus 

was not entitled to recovery for breach of contract, Judge Lucas did find 

7 This doubt was later reasserted in the written FFCL later entered by the Court in 
Conclusion of Law No. 10. CP 22-23. 
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that BFP was entitled to recover quantum meruit damages: 

Quantum meruit. A defaulting contractor is entitled to 
quantum meruit damages for part performance measured by , 
the reasonable value of its services to the other party to the 
extent that a benefit was conferred to the other party. 
Restatement (Second) of Contracts, section 370 (1981). 
And this is also memorialized in Washington in a case 
called Ducolon Mechanical Inc. v. ShinstinelForness, Inc., 
77 Wn. App. 707 (1995). 

It is not disputed that there was part performance and that 
the sewer did operate after the work was performed. As 
such some compensation is due. 

However, Plaintiff did not provide any evidence with 
regard to its costs or the reasonable value of the work, so 
the Court is not in a position to make a monetary award on 
the evidence the Plaintiff offered. 

However, an alternative price based on Mr. Flynn's 
evidence, does present the Court with arguable "reasonable 
value of its services" as required by quantum meruit 
analysis. As such, this Court awards $3,350 plus tax. 
permit and interest from the date the job was completed. 

RP V, 16-17 (emphasis added). 

Although the Court orally determined that BFP was entitled to this 

award of quantum meruit damages, it concluded that this award did not 

make BFP the prevailing party and thus it was not entitled to attorneys' 

fees under the lien statutes: 

Attorney's fees. An award of quantum meruit damages 
does not make Plaintiff the prevailing party, as such 
attorney's fees are not awarded. 

RP V, 17. 

I. Initial Oral Decision: Ruling That Scoby Had Failed to Prove 
Her Consumer Protection Act Claim By Failing to Prove the 
Public Interest, Injury, and Causation Elements of the Claim. 

The trial court also initially ruled that Scoby had failed to establish all 
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five elements of a CPA claim: 

Consumer Protection Violation. To prevail on a Consumer 
Protection Violation claim a Plaintiff must proof [sic] each 
of the following five elements: (1) that the defendant 
engaged in unfair or deceptive act or practice, (2) occurring 
in trade or commerce, (3) that affects the public, (4) causes 
injury, (5) to Plaintiff in his or her business or property. 
Dwyer vs. J.I Kislak Mortgage Corporation, 103 Wash. 
App. 542 (2000). 

"To meet the third element and prove the violation of the 
public interest, claimant must prove either the consumer 
protection test elements or the private dispute test 
elements." That's from Hangman Ridge vs. Safeco 
Insurance. [8] 

RP V, 19-20. 

Recognizing that BFP had provided a service, not a product, the 

Superior Court noted that in addition to the five general elements for a 

CPA claim, Scoby also had to satisfy the four elements of the private 

dispute test set forth in Hangman Ridge. 

"Ordinarily a breach of private contract affecting no one 
but the parties to the contract is not an act or practice 
affecting the public interest . . . However, it is the 
likelihood that additional Plaintiffs have been or will be 
injured in exactly the same fashion that changes a factual 
pattern from a private dispute to one that affects the public 
interest. " 

As such, under Hangman Ridge, in addition to the general 
elements for a Consumer Protection Act claim, that must be 
proven claimant must also show: 

"Factors indicating public interest in this context include 
(1) Were the alleged acts committed in the course of the 
defendant's business? (2) Did defendant advertise to the 
public in general? (3) Did the defendant actively solicit this 
particular Plaintiff indicating potential solicitation of 
others? (4) Did plaintiff and defendant occupy unequal 

8105 Wn.2d 778, 719 P.2d 531 (1986). 
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bargaining positions? ... 

RP V, 20, (quoting from Hangman Ridge). 

The Superior Court concluded that Scoby had failed to prove the 

elements of the private dispute test, and thus had failed to prove that 

BFP's unfair act affected the public interest because she had not proved 

that there was a likelihood that additional plaintiffs had been or would be 

injured in exactly the same fashion that Scoby had been injured. RP V, 

22. Although the Superior Court found there was an unfair practice of 

"using the superior technical knowledge of the contractor to increase the 

price of the service," RP V, 21, Scoby had not shown that there was a 

pattern of employing this unfair practice: 

A person calls in an emergency, who is in need of special 
knowledge. The LLC's technician is that person. Then 
they proceed to use that knowledge to enhance the 
emergency and verify and justify additional dollars. This is 
how the price gouging has been arrived at. 

However, in this case only two examples of this behavior 
had been shown. Two examples is not a pattern. And in 
particular, two examples does not show the likelihood that 
additional Plaintiffs have been or will be injured in exactly 
the same fashion. 

The Consent Decree cannot provide proof of pattern or 
repeated acts and this Court believes that Hangman Ridge 
requires such a showing under the facts of a case like this 
one. 

RP V, 22. 

In addition, Judge Lucas went on to rule that Scoby had failed to prove 

the fourth and fifth elements of the Hangman Ridge test because she had 

not shown that the unfair act had caused her to suffer injury to her 

business or property: 
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Also elements 4 and 5, that the acts caused injury to the 
Plaintiff in his or her business or property has not been 
sufficiently shown. If the injury is failure of workmanship, 
that has not been shown. 

Neither Ms. Todd nor Ms. Scoby complained that their 
problem was not solved. And if the injury is price gouging, 
this also has not been shown. No evidence whatsoever was 
provided to this Court showing what the Jessen's profit 
margin was or what their costs were. Mr. Flynn provided 
an alternate price, but this is not sufficient to show that 
Jessens obtained excess profit in their operation. 

If price gouging is the injury then to prove it you have to 
show, in this Court's view, excess profit of a certain 
percentage, whether a hundred percent, two hundred, three 
hundred, four hundred or five hundred. This has not been 
shown and it easily could have been .... 

As such, it has not been shown that the pricing scheme was 
generally unreasonable under these facts. 

Since elements 3, 4 and 5 have not been proven under a 
Consumer Protection Act analysis, this claim fails. 

RP V, 23-24. 

m. Initial Oral Decision: Ruling That Scoby Had Failed to Prove 
Any Basis for Imposing Personal Liability Upon the Jessens. 

Finally, in his February 23, 2010 oral ruling, the trial judge rejected 

Scoby's argument that he should impose personal liability on the Jessens 

for BFP's conduct, because there was no evidence that they had done 

anything wrong, and there was no showing that Outtoday Service was the 

same entity as the now dissolved entity BFP: 

Finally, no personal liability has been proven because no 
wrongdoing has been shown on the part of the Jessens. 

It is not illegal to declare bankruptcy in one corporation and 
limit the claims thereby to that entity and then to restart in a 

- 29-

1£S002 0001 ma2lfg20hp 2011-01-27 



· • 

• · 

different business, unless claimant provides evidence which 
reveals active efforts to hide or misrepresent assets in some 
kind of legal maneuver and then tracks those assets so that 
the Court can determine a value. This Court sees no reason 
to pierce the corporate veil. 

As such, any claim for personal liability on this basis fails. 
This Court makes no ruling on any personal liability under 
RCW 25.15.303. 

RP V, 19 (emphasis added). 

n. The Trial Court's Initial Decision to Award Scoby Attorneys' 
Fees. Retraction of That Decision. and The Decision to Call for 
Briefing on the Attorneys' Fees Issues. 

Immediately after delivering his oral ruling on the merits of the 

various claims and third party claims, the trial judge announced his 

intention to make an award of attorneys' fees to Scoby, stating simply: 

"Ms. Scoby is due attorney's fees as the prevailing party." RP V, 24. The 

Court proceeded to state that the hourly rate of $225 requested by Scoby's 

attorney was too high, and he announced that he was prepared to use a 

lower rate of $112.50, and to award Scoby $21,622.50 for the 192.2 hours 

of attorney time which had been claimed and documented. RP V, 24. 

Counsel for BFP then questioned the trial court's unexplained 

assertion that Scoby was the prevailing party and informed the trial judge 

of several matters of which the Court was presumably unaware, such as a 

prior arbitration award and some previously exchanged settlement offers 

which affected the legal analysis of who was the prevailing party in the 

case. RP V, 26-27. BFP's counsel also noted that BFP was entitled to 

attorneys fees under the lien claim statutes because the Court had awarded 
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BFP damages in quantum meruit. RP V, 27. 

In response to these arguments, the trial court retracted its oral 

determination that Scoby was the prevailing party and ordered the parties 

to brief that issue, and to brief all issues pertaining to who was entitled to 

an award of attorneys' fees: 

So guess what, you are going to have to brief this, as to 
who the prevailing party is. These are the issues you are 
going to have to cover in your briefs, who the prevailing 
party is, attorney's fees, who should get them and how 
much. That's basically the two issues. 

And the prevailing party, you are going to have to handle 
the arbitration problem and the settlement offers. Because 
already I've heard a factual dispute as to when the offer 
was made, whether it was before or after arbitration and 
there is absolutely no way I'm going to decide that based 
on the oral presentation. There is going to have to be 
briefing on that. 

RP V, 34-35. 

o. Submission of Briefing With Each Side Arguing That It Was 
the Prevailing Party. 

In accord with the trial judge's directions, BFP submitted post-trial 

briefing in which it explained why it was the prevailing party on its claim 

against Scoby. BFP drew the Court's attention to the fact that in Kingston 

Lumber v. High Tech Development, 52 Wn. App. 864, 765 P.2d 27 (1988) 

this Court held that even though the lien foreclosure statute9 made an 

9 At the time Kingston Lumber was decided, the statute which gave the trial court 
discretion to award attorneys' fees to the prevailing party was RCW 60.04.130. That 
statute was later repealed on June 1, 1992 by Laws 1991, ch. 281, § 31. At the same 
time, a new statute providing for a discretionary award of attorneys' fees in lien 
foreclosure action was enacted by Laws 1991, ch. 281, § 18, and that statute, which exists 
today, was codified as RCW 60.04.181. The present statute, like the former statute, 
employs the permissive word "may" to vest the trial court with discretion to grant 
attorneys' fees to the prevailing party. 

- 31 -

JES002 0001 ma21 fg20hp 2011-01·27 



• · 
· • 

award of attorneys' fees to the prevailing party discretionary, when the 

amount of the lien was ten thousand dollars or less, the provisions of RCW 

4.84.250 made it mandatory that the trial court award attorneys' fees to the 

prevailing party. RCW 4.84.250 provides: 

Notwithstanding any other provisions of chapter 4.84 RCW 
and RCW 12.20.060, in any action for damages where the 
amount pleaded by the prevailing party as hereinafter 
defined, exclusive of costs, is seven thousand five hundred 
dollars or less, there shall be taxed and allowed to the 
prevailing party as part of the costs of the action a 
reasonable amount to be fixed by the court as attorneys' 
fees. After July 1, 1985, the maximum amount of the 
pleading under this section shall be ten thousand dollars. 

(Emphasis added). 

Harmonizing RCW 4.84.250 with the former attorney fee statute 

governing lien foreclosure actions, this Court held that attorney fee awards 

to the prevailing party were mandatory where the lien was for ten 

thousand dollars or less: 

Under RCW 60.04.130, a trial court in lien cases has the 
discretion to award attorney's fees, but if the amount in 
controversy is $10,000 or less, RCW 4.84.250 mandates 
fees to a prevailing party. Construed in this manner, RCW 
4.84.250 does not require any award which RCW 
60.04.120 would prohibit; it simply makes mandatory 
some awards that would otherwise be optional. 

Kingston Lumber, 52 Wn. App. at 867 (emphasis added). 

In Kingston Lumber the plaintiff recovered nothing, so the defendant 

was the prevailing party and therefore this Court held that the Superior 

Court was required to award the defendant his attorneys' fees. Id. at 868. \0 

\0 "Since Kingston Lumber's claim was dismissed and it recovered nothing, Puckett Is a 
prevailing defendant and is therefore entitled to attorney's fees under RCW 4.84.150." 
(Footnote omitted). 
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Since the trial court had orally ruled that BFP was entitled to recover 

$3,350 plus sales tax and interest on its lien claim, BFP argued that it was 

the prevailing party in the lien foreclosure action, and therefore it was 

statutorily entitled to an award of attorneys' fees under RCW 60.04.181. 

CP 455. BFP's attorney documented 117.7 hours of work and using an 

hourly rate of$280 per hour he sought an award of$32,956. CP 479. 

Defendant Scoby had offered BFP $3,250 in settlement prior to trial. 

BFP noted that it had done better than this because the trial court had 

awarded it "$3,350 plus sales tax and interest." RP V, 17. Since sales tax 

of 8% amounted to an additional $268, and since interest at the statutory 

rate of 12% per annum from March 2008 to February 2010 (23 months) 

was $770.50, BFP noted that the trial judge had orally awarded it 

$4,388.50 on its lien foreclosure action. CP 458. Thus BFP had done 

better than it would have done had it simply accepted Scoby's settlement 

offer of $3,350, and as such it was the prevailing party on its lien 

foreclosure claim. 

Turning to Scoby's third party claims against the lessens and Outtoday 

Service, the trial court had orally ruled that Scoby had failed to prove any 

of these claims. Accordingly, BFP argued that Scoby was not the 

prevailing party on any of these claims, since she had recovered nothing 

on them, and therefore Scoby was not entitled to recover any award of 

attorneys' fees. CP 458,462. 

Scoby also filed post-trial briefing on the prevailing party status issues. 

Even though she had been (orally) ordered to pay BFP $3,350 plus tax and 
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interest, she argued that she was the prevailing party in the lien foreclosure 

action. She contended that BFP had not obtained a valid lien "for the 

contract price" as required by RCW 60.04.021 because the amount BFP 

had recovered did not meet the statutory definition of "contract price." CP 

439. The term "contract price" is defined as the amount agreed upon, or if 

no amount was agreed upon, then the contract price is "the customary and 

reasonable charge therefore." Ignoring the fact that the trial court had 

orally ruled that BFP was entitled to a lien of $3,350 (plus tax and 

interest), Scoby argued that the amount of the lien claimed -- $6,655.98-

was neither the amount agreed upon nor the customary and reasonable 

charge." CP 439-440. Therefore, she contended that BFP had not 

obtained any valid lien at all, and that she was the prevailing party on the 

lien foreclosure action. 

p. The March 5th Hearing 

(1) Trial Court's Rejection of BFP's Contention That It was 
the Prevailing Party In The Lien Foreclosure Action On the· 
Ground That "You Can't Be The Prevailing Party in 
Quantum Meruit, Period."Il 

On March 5, 2010, the Court heard argument on the issues regarding 

who was the prevailing party for purposes of making awards of attorneys' 

fees. First, although no party had raised this argument, the Court sua 

sponte announced that under the case of Ducolon Mechanical v. 

ShinstinelForness, Inc., 77 Wn. App. 707, 893 P.2d 1127 (1995), it was 

simply impossible to be the prevailing party on a lien foreclosure claim if 

II RPVI, 4. 
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the only recovery obtained was a quantum meruit recovery. RP VI, 2.12 

The trial judge noted he had some experience with this particular issue and 

he had cited Ducolon in a case he had handled and won when he was in 

private practice. RP VI, 2. 

BFP argued that the judge's reliance on Ducolon was misplaced, that 

the case was not on point, and that the Court was ignoring the decision in 

Kingston Lumber and was failing to perceive the significance of the 

difference between cases like this one where less than $10,000 damages 

were sought, and cases like Ducolon where a much larger claim was made. 

RP VI, 8-9. Moreover, BFP argued that the statutory definition of the 

term "contract price" specifically recognized that a contractor who 

prevailed on a quantum meruit theory could be a prevailing party. RP VI, 

11. The trial court flatly disagreed. RP VI, 11. 

(2) The Trial Court's Elimination of Any Award of 
Prejudgment Interest on the Quantum Meruit Recovery. 

At Scoby's request, the trial judge announced that because recovering 

under Quantum meruit was recovery of an unliquidated sum of money, 

which was ineligible for prejudgment interest, RP VI, 4, he was changing 

his prior ruling awarding BFP $3,350 "plus tax, permit and interest from 

the date the job was completed. " RP V, 17 (italics added). 

12 I think the first issue is whether you had received a warrant quantum meruit, you 
could be the prevailing party. I think the answer to that question is no. And I cite the 
case of Ducolon Mechanical vs. ShinstinelForness, 77 Wn. App. 707 [a] 1995 case. 

- 35 -

JES002 0001 ma2lfg20hp 2011-01-27 



(3) The Trial Judge's Announcement That He Was Going to 
Rethink His Rulings On Scoby's Consumer Protection Act 
Claim. and on Her Claim That the Jessens Should Be Held 
Personally Liable. 

Although Scoby had not submitted any post-trial briefing or made any 

post-trial argument that asked the trial judge to reconsider his oral ruling 

that Scoby had failed to prove her CPA claim, the trial judge announced 

sua sponte that he was going to rethink that ruling. Commenting on his 

prior oral ruling that Scoby had failed to prove the public interest element 

of a CPA claim, the judge directed Scoby's counsel to prepare two 

alternate sets of proposed FFCL so as to give him the option to adopt 

either one: 

I'm going to give that some more thought because I know 
that my decision on the consumer act claim was close, it 
was based on .. my interpretation of the Hangman Ridge 
case, and that special provision with respect to the private 
dispute test and those elements. And so from a legal 
standpoint, based on my interpretation, I found that the 
facts weren't sufficient to meet that test, but I might 
rethink that. 

RP VI, 25. 

Scoby did submit post-trial briefing in support of her argument that the 

Jessen third-party defendants should be held personally liable for failure to 

properly wind up the now dissolved company that had been doing 

business as BFP, and she argued that the judge should reconsider that 

ruling. RP VI, 5. The trial judge announced that he was not clear about 

what Scoby had or had not proved with respect to that claim, and therefore 

he would also reconsider his prior oral ruling as well. RP VI, 5, 24-25. 
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q. The May 7th Hearing 

(1) The Trial Court's Reversal of His Prior Oral Ruling on 
Scoby's Consumer Protection Act Claim. 

On May 7, 2010, the parties appeared before the trial judge for entry of 

judgment and FFCL. The trial judge did not hear any further argument 

from counsel, he simply announced that he was changing his prior ruling 

and was now finding that Scoby had proved a CPA violation: 

Ms. Lam, according to the Court's instructions, prepared 
alternate sets of Findings of Fact and Conclusions of Law 
based upon colloquy with the court which indicated that the 
Court might consider going one way or the other with 
regard to the consumer protection claims." 

"And this morning, after reviewing all that information 
that's been presented to the Court, what I'm going to do is 
as follows: 

I am going to go ahead and enter Findings of Fact and 
Conclusions of Law in favor of Ms. Scoby under version 
A. And with regard to the consumer protection violation 
and that the private dispute test has been met. 

RP VII, 2 (emphasis added). 

Previously the trial judge had ruled orally that Scoby had failed to 

prove the third, fourth and fifth elements of the Hangman Ridge test. RP 

V,23-24. At the May 7 hearing, the trial judge explained why he changed 

his mind as to the third element, but he said nothing at all about the fourth 

and fifth elements of injury and causation. He gave no explanation as to 

how the unfair and deceptive act that he had found ("using superior 

knowledge and skill to take advantage of the other person in terms of 

price," RP VII, 2) had caused Scoby to suffer any injury, since she never 

did pay BFP the contractually agreed upon price and the Court did not 
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order her to pay this price. 

Having found that Scoby had established a CPA violation, the trial 

judge also awarded Scoby her attorneys' fees under the CPA. RP VII, 3. 

The court awarded Scoby $$28,516.07 in attorneys' fees and costs. 

(2) The Trial Court's Reversal of His Prior Oral Ruling 
Regarding the Personal Liability of the Jessens. 

Adopting Scoby's proposed FFCL on the issue of alleged failure to 

properly wind up the LLC doing business as BFP, the trial judge also 

reversed his prior oral ruling on the issue of the Jessen's personal liability 

and found them personally liable for BFP's CPA violation. RP VII, 3. 

Although he had flatly asserted at the last hearing that "no wrongdoing has 

been shown on the part of the Jessens," RP V, 19, he now found that the 

Jessens "knowingly approved of Benjamin Franklin Plumbing's deceptive 

acts" and were "therefore liable for the CPA penalties." CP 33, CL No. 50. 

(3) The Trial Court's Elimination of The Permit Fee From 
BFP's Ouantum Meruit Recovery. 

By adopting Scoby's proposed FFCL, the trial judge also eliminated 

the permit fee from BFP's quantum meruit recovery on the grounds that 

BFP had never presented any evidence of what the amount of that permit 

fee was. This had the effect of reducing BFP's recovery to exactly $3,350. 

CP 22-23, CL Nos. 13-15; RP V, 16-17. 

D. STANDARDS OF APPELLATE REVIEW 

A trial court's determination as to whether conduct constitutes an 

unfair or deceptive act under the CPA is reviewed de novo. Robinson v. 

Avis Rent-a-Car, 106 Wn. App. 104, 114,22 P.3d 818 (2001); Leingang v. 
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Pierce County Medical Bureau, 131 Wn.2d 133, 150, 930 P.2d 288 

(1997). 

An appellate court reviews de novo the question of whether the trial 

court's conclusions of law are supported by its findings of fact. Ridgeview 

Properties v. Starbuck, 96 Wn.2d 716, 719, 638 P.2d 1231 (1982); Ives v. 

Ramsden, 142 Wn. App. 369, 382,174 P.3d 1231 (2008). 

An appellate court reviews a trial court's finding of fact to determine if 

it is supported by substantial evidence. Rainier View Court Homeowners 

Ass'n v. Zenker, 157 Wn. App. 710,719,238 P.3d 1217 (2010. Under that 

standard there must be a sufficient quantum of evidence to satisfy a 

reasonable person that the declared fact is true. Wilson v. Employment 

Security Dept., 87 Wn. App. 197,201,940 P.2d 269 (1997). 

"A trial court's interpretation of the construction lien statute IS a 

question of law that the Court of Appeals reviews de novo." Pacific 

Industries, Inc. v. Singh, 120 Wn. App. 1,6,86 P.3d 778 (2003). 

E. INTRODUCTION TO THE ARGUMENT 

Unfortunately, there are some cases where the bias of the trial judge is 

made painfully evident. Our system of law is predicated on the belief that 

the law is equally applicable to all people. In a bench trial such as this 

one, when a judge manipulates the legal rules by making drastic changes 

in his prior rulings, just so he can ensure a victory for the party that he 

wants to see win, even though under the law that party should not win, 

there is a grievous injury inflicted upon the entire justice system. Lawyers 

and parties cannot help but lose respect for judges who put their fingers on 
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the scales of justice in order to detennine the outcome. 

In this case the trial judge engaged in "result oriented" justice. His first 

oral ruling fairly recognized that an 81 year old woman, the defendant in a 

lien foreclosure action and the plaintiff on her counterclaim for a CPA 

violation, had utterly failed to prove her contentions. He found that she 

had (1) failed to prove a CPA violation for several reasons; (2) failed to 

prove a basis for imposing personal liability upon two individuals who 

owned and operated the plumbing company that she had done business 

with; and (3) failed to prove that a second plumbing company was a mere 

alter ego continuation of the first thereby failing to establish a basis for 

imposing liability upon the second company. 

At the same time, the trial judge expressly found that the first 

plumbing company had breached its contractual promise to the woman by 

failing to completely perfonn the work it had contracted to do. 

Accordingly the judge denied the plumbing company any recovery for the 

elderly woman's failure to pay it the amount it charged her, but he did 

order her to pay the plumbing company a lesser sum in quantum meruit in 

recognition that the company had done some work for her, and had 

conferred a benefit on her property. 

At this point the record shows that the trial judge was eager to award 

the elderly woman her attorneys' fees. But when the parties submitted 

briefing and made post-trial argument on the many issues which affected a 

detennination of which party was the prevailing party and who was 

entitled to fees, the Court realized that its first oral decision did not 
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provide a legally justifiable basis for awarding attorneys' fees to her. 

So in order to be able to achieve the desired result of awarding the 

elderly woman her attorneys' fees, the trial judge altered his decision in 

several respects, even though the new decision was inconsistent with both 

the evidence and the law. He changed his ruling on the CPA claim, 

finding that in fact she had established a CPA violation. He changed his 

ruling on her claim that the individual third party defendants were 

personally liable for their company's wrongful act - now a CPA violation. 

He changed his quantum meruit award to the first plumbing company so 

that he could avoid the result that the company recovered more on its lien 

foreclosure claim at trial than it had been offered in settlement pretrial. 

And on the basis of these many reversals of his prior oral rulings, the trial 

judge had a legal basis - or so he thought - for awarding the elderly 

woman her attorneys' fees as he had originally wanted to do. 

To maintain public confidence in the judiciary, these kinds of judicial 

contortions, made to justify a victory for a party that has the trial judge's 

empathy, must be reversed. No matter how likeable or sympathetic a 

particular party may seem, that cannot justify ignoring the evidence and 

the law. This Court should reverse the judgment below and issue an 

opinion which strongly disapproves of such judicial disregard for the equal 

application of the law to all parties. 

F. ARGUMENT 

The Consumer Protection Act Claim 

To prevail in a CPA action a plaintiff must prove five distinct 

- 41 -

JES002 0001 ma2lfg20hp 2011-01-27 



elements: (1) an unfair or deceptive act or practice; (2) occurring in trade 

or commerce; (3) public interest impact; (4) injury to plaintiff in his or her 

business or property; and (5) proximate causation. Hangman Ridge, 105 

Wn.2d at 780. 

1. THE TRIAL COURT ERRED IN CONCLUDING THAT 
SCOBY HAD PROVED THE COMMISSION OF AN 
UNFAIR DECEPTIVE ACT. 

a. The Record Does Not Support The Legal Conclusion That 
BFP's Plumber Increased the Price Charged to Scoby for a 
Repair Job. It Shows That The Job Changed from a Repair to 
a Replacement Job. A Job With a Different and Higher Price. 

The trial judge's description of the "unfair" act that BFP supposedly 

perpetrated against Scoby and Todd is vague and hard to discern. He 

ruled that "an unfair deceptive act or practice has been shown," but that it 

was "not related to the advertising, but rather to the predatory practice of 

attacking the customer rather than serving the customer." CP 29, CL 37. 

Standing alone this description would be difficult for any appellate court 

to review, but it is accompanied by the following elaboration: 

This case has shown a technique of using the superior 
technical knowledge of the contractor to increase the price 
of the service. This is what the Court earlier called 
overreaching. And it did not really matter whether the 
customer was someone who was elderly or young, the 
effect was the same. 

CP 29, CL 38. But the evidence in the record and the findings of fact 

simply do not support this conclusion of law, for several reasons. 

First, the record shows that neither Alex Shelton, the plumber who 

interacted with Scoby, nor the plumber who interacted with Todd, 

increased the price for the same service. In Scoby's case, it was 
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undisputed that the type of service changed from a repair to a replacement. 

Gary Jessen testified that the documents showed that the job changed from 

a repair to a replacement when Shelton discovered that he could not 

unplug Scoby's sewer line by using a snake to attempt to remove the 

obstructions. RP I, 43. When Shelton changed the job to one of replacing 

a section of the sewer line, there was no price "increase" for the repair 

jobY As Jessen said, "this job didn't double in price, it was a different 

job." RP III, 146. It started out as a repair job but when it was discovered 

that a repair was not possible it changed to a replacement job; "replacing a 

side sewer is different than doing a clean out and repairing a short 

section." RP III, 146. 

b. The Record Here Is Identical to the Record Found Legally 
Insufficient in Robinson v. Avis Rent a Car, Where This Court 
Held That the Plaintiffs' Testimony, That The Charges May 
Well Have Been Explained to Them, Precluded Any Finding of 
any Unfair Deceptive Act. 

The trial judge's determination that the plumber employed a "price 

gouging" technique is particularly insupportable since Scoby herself first 

said she could not remember what Shelton told her but that he might have 

gone over the pricing changes with her, and then she acknowledged that 

Shelton told her that he had "intended to repair" the existing line but 

"found out that didn't work, and so then they had to put in new." RP I, 92. 

The case of Robinson v. Avis-Rent-a-Car, 106 Wn. App. 104, 22 P.3d 

818 (2001) is directly on point. The testimony in that case was virtually 

13 Moreover, both Jessens testified that Scoby was never charged anything at all for the 
unsuccessful attempt to clear the existing sewer line and their testimony was never 
disputed. RP II, 70 (Gary); RP III, 134-135 (Rodney). 
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identical to the testimony given by Mrs. Scoby in this case. In Robinson 

the contention was that A vis had deceptively charged an airport 

concession fee without disclosing it to its customers. However, the 

plaintiffs who brought suit under the CPA were unable to prove that they 

had not been told about the concession fee. For example, plaintiff Kiel 

testified, "I do not recall if they told me at that time or not"; when asked if 

he had any reason to believe they did not tell him he said, "I don't recall"; 

and then just like Mrs. Scoby did when she testified, Kiel conceded he may 

very well have been told: 

[Counsel:] They may have told you and you just don't 
recall it, that's a possibility? 

[Kiel:] Uh-huh. 

106 Wn. App. at 118. On this record this Court held that the evidence was 

not sufficient to even raise a genuine issue of fact as to whether any unfair 

or deceptive act was ever committed. Id 14 

Scoby's testimony was virtually identical to Kiel's. She conceded the 

plumber "might have" gone over with her "the changes [in the work to be 

performed] and the pricing." RP I, 92. She said she did not recall her 

conversation with the plumber clearly, and then she admitted that the 

plumber did tell her that the nature of the job was changing from a repair 

to a replacement when he told her that the attempted repair "didn't work, 

and so then [he] had to put in new [sewer line]." RP I, 92. Here, as in 

Robinson, the record cannot support the conclusion that there was any 

14 This Court also held the plaintiffs failed to establish the causation element of a CPA 
claim. ld. at 119. 
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deception or any unfair price charging going on. 

c. The Plaintiff and Her Witnesses (i) Conceded That The 
Plumber May Have Been Truthful When He Said A Repair 
Could Not Be Done and a Replacement Was Necessary; (ii) 
Asserted That The Price BFP Charged Scoby Was "A Good 
One"; and (iii) Acknowledged That Scoby's Complaint was 
Not About the Price Charged. 

Moreover, there was no contention that Shelton was lying when he 

told Scoby and her daughter Kristjanson that he had found it was not 

possible to repair the existing line, since Kristjanson conceded that she had 

no way of knowing whether replacement was necessary and that 

representation might well have been the truth. RP IV, 37. So it would not 

have been possible to find that Scoby was deceived into thinking that 

replacement of part of the sewer line was necessary. 

The illogic of identifying price gouging as the unfair act is further 

illustrated by the testimony of Kristjanson, who admitted to being the one 

who put stop orders on the checks her mother had written to pay BFP. RP 

IV, 29 47-48. Kristjanson admitted that her mother's complaint was not 

about the price charged for the 'replacement job: "My complaint was not 

about the price. My complaint was the amount of work that was done 

versus the amount of work that was contracted to be done." RP IV, 52. 

Finally, the trial judge's determination that the plumber unfairly 

increased the price for the work done flies in the face of the fact that one 

of Scoby's own witnesses, Robert Wadleigh, a witness whom the judge 

expressly found to be credible, conceded on cross-examination that he 

thought the $6,655 price charged by BFP was "a good one"; when asked 
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whether that price was consistent with what he expected other plumbers 

would charge for the same service, he replied "Absolutely." RP II, 94-95. 

In sum, the record contains no evidence that plumber Shelton, an 

employee of BFP, employed any "technique" of using "superior technical 

knowledge ... to increase the price of the service." CP 29, CL 38. 

Because the trial court's conclusion of law that BFP engaged in an unfair 

or deceptive practice is not supported by the court's findings of fact, it 

cannot be sustained. In re Farina, 94 Wn. App. 441, 450, 972 P.2d 531 

(1999); Timberlane Mobile Home park v. Washington State Human Rights 

Comm 'n, 122 Wn. App. 896,900,95 P.3d 1288 (2004). Accordingly, the 

determination that BFP violated the CPA must be reversed. 

2. THE TRIAL COURT ERRED IN CONCLUDING THAT 
SCOBY HAD PROVED THE REQUIRED ELEMENT OF 
PUBLIC INTEREST IMPACT. THE COMPLAINTS OF 
SCOBY AND TODD WERE ENTIRELY DIFFERENT, AND 
IN TODD'S CASE THE PRICE CHARGED WAS 
DECREASED, NOT INCREASED. MOREOVER BFP WAS 
NOT EVEN INVOLVED IN THE TODD TRANSACTION. 

"Ordinarily, a breach of a private contract affecting no one but the 

parties to the contract is not an act or practice affecting the public 

interest." Hangman Ridge, 105 Wn.2d at 790. "[I]t is the likelihood that 

additional plaintiffs have been or will be injured in exactly the same 

fashion that changes a factual pattern from a private dispute to one that 

affects the public interest." Id (emphasis added). 

In the present case, the evidence produced at trial does not support the 

legal conclusion that there is a reasonable likelihood that any of the 

defendants will cause other customers "to be injured in exactly the same 
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fashion" that Scoby and Todd were allegedly injured. Indeed, Scoby and 

Todd were not treated in the same fashion; and they had completely 

different types of complaints. 

Whereas Scoby's daughter made it clear that her mother's complaint 

was not about the price charged, Todd made it clear that her complaint 

was about price. Whereas Scoby's complaint was that the replacement job 

was never finished, because the plumber only replaced 14 feet of the line 

instead of the agreed upon 21-25 feet, Todd never complained that her 

sink repair job was not finished, and had no contention that it was not 

competently performed. Finally, while Todd's complaint was that the 

price charged was too high, she never contended that the price charged for 

her sink repair was increased. She simply complained that she was a 

young mother, with a newborn infant, who was stuck with a sink that did 

not work; she wanted it repaired quickly, the Outtoday Service plumber 

Chuck was there, and so she agreed to pay the price he quoted even 

though she thought it was too high. 

Instead of showing that Chuck increased the price charged for sink 

repair, it shows that he decreased it in response to Todd's price complaint. 

The price was first decreased from $1,100 to $1050 by providing Todd 

with a $50 discount coupon; it was then decreased again to $990 by giving 

her a further ten percent discount. RP II, 140, 146, 155. Todd said she 

thought the price was too much, but she acknowledged that after talking it 

over with her husband she agreed to pay it, and she did in fact pay it. RP 

II, 140. The trial judge found that Todd "felt in the end she was over 
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charged." CP 14, FF 23. This finding is supported by the record, but 

there is no finding that the plumber ever increased the price of the repair 

job; nor is there any finding that this plumber ever used any "superior 

technical knowledge;" nor was the company ever paid a penny for this 

plumber's work. 

Since the nature of the Scoby complaint and the Todd complaint are 

entirely different, Scoby utterly failed to prove that there was a "likelihood 

that additional plaintiffs have been or will be injured in exactly the same 

fashion" that Scoby was injured. Scoby presented no evidence whatsoever 

that any other BFP customer ever complained that BFP failed to perform 

all of the work that it had contracted to perform. The trial court made no 

finding of fact that Scoby and Todd had been injured in exactly the same 

fashion, and he made no finding of fact that it was likely that any future 

customer would be harmed by BFP in the same manner that Scoby had 

been harmed. 

Moreover, even if there was the requisite similarity between the 

transactions with Scoby and Todd, only one of those transactions involved 

BFP. Scoby asserted a CPA claim against BFP. The Todd transaction 

was not between Todd and BFP; it was between Todd and Outtoday 

Service. CP 14, FF 23. The Court found that on December 2, 2008, "the 

date Michelle Todd contracted with Outtoday to repair her sink," Outtoday 

"was fully operational." CP 18, FF 39. Outtoday was the d/b/a ofa new 

and different LLC called Profit Two, LLC. CP 19, FF 39. The trial court 
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found that "Outtoday LLC [SiC]IS ... was not involved with the Scoby 

claim." CP 19, CL 2. Since Outtoday was the d/b/a of Profit Two, LLC, 

the transaction between Outtoday and Todd cannot be used to establish a 

pattern of conduct by a different company, BFP, the d/b/a of Plumb Serve 

LLC. Thus, evidence involving the conduct of Outtoday -- a different 

entity -- cannot be used to establish the public interest element of a CPA 

claim against BFP. And yet that is what the trial court did in finding a 

"pattern" based in part on the incident between Outtoday and Todd. RP 

VI, 2. 16 

For all of these reasons, the conclusion of law that Scoby satisfied the 

public interest element of a private CPA claim is not supportable, and the 

finding of a CPA violation and the award of attorneys' fees to Scoby 

under the CPA must be reversed. 

3. THE TRIAL COURT ERRED IN CONCLUDING THAT 
SCOBY HAD PROVED THE REQUIRED ELEMENT OF AN 
INJURY SUFFERED IN HER BUSINESS OR PROPERTY. 

Before the decision in Hangman Ridge, private plaintiffs raising CPA 

claims were required to prove only three elements in order to establish 

their claim. Hangman, 105 Wn.2d at 784. The Hangman Court added 

two more required elements. While the first two elements «(1) unfair act 

(2) in trade or commerce) remained the same, the third element (public 

15 The trial court erred in naming the new company Outtoday LLC in Conclusion of Law 
No.2. But the Court's earlier finding of fact correctly states that Outtoday Service was 
the d/b/a of Profit Two, LLC. CP 17, FF 39. The basic detennination that Outtoday 
Service was not involved with the Scoby claim is entirely correct and undisputed. 
16 "The first example is the interaction with Mrs. Scoby related to her sewer line. The 
other one is the testimony from Ms. Todd related to her sink." 
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interest) was modified, and the fourth and fifth elements were added: 

The fourth element requires a showing of injury to plaintiff 
in his or her business or property. The fifth element 
requires that a causal link be established between the unfair 
or deceptive act complained of and the injury suffered. 

Hangman, 105 Wn.2d at 784-85. 

Prior to Hangman, injury to the plaintiffs business or property had not 

been a required separate element. Id Neither had causation. The 

Hangman Court held that "[0 ]nly a person 'injured in his business or 

property by a violation of" the CPA could establish a CPA claim. Id 

In Hangman the plaintiffs applied for a loan and the lender insisted on 

a security interest in real property owned by the plaintiffs. The deed 

conveying the subject property and the closing documents were prepared 

by a Safeco Title Insurance escrow agent who was not an attorney. The 

plaintiffs claimed that Safeco committed an unfair act when the escrow 

agent who prepared the closing documents failed to inform them that there 

might be tax consequences to the real property conveyance, and did not 

advise them that they might wish to consult an attorney or obtain tax 

advice. Id at 781. Although the Supreme Court rejected the contention 

that this was an unfair or deceptive act, it went on to discuss the other four 

elements of the plaintiffs' CPA claim. Id. at 793. The Court concluded 

that the plaintiffs had failed to establish either injury or causation: 

The fourth element, that of injury, was not established. 
Plaintiffs contended they were injured by a tax liability, yet 
they offered no verification that the liability existed or that 
they ever actually paid it. The trial court so concluded. 

Finally, the causation element is missing. The trial court 
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found as a fact that the plaintiffs' damages, if any, were not 
proximately caused by defendant's acts. Even assuming 
the injury complained of had been established, there is no 
plausible link between the actions of the closing agent and 
the alleged tax liability owed by the plaintiffs. 

Hangman, 105 Wn.2d at 794 (emphasis added). 

In the present case, as in Hangman, the plaintiff failed to prove both 

the injury element and the causation element. The trial court identified a 

practice of "using the superior technical knowledge of the contractor to 

increase the price of the service." CP 29, CL 38. But even assuming the 

evidence supports the legal conclusion that this was an unfair or deceptive 

act, this act did not cause plaintiff Scoby to suffer any injury to her 

business or property. As it turned out, any increase in the contract price of 

BFP's plumbing service ended up causing no harm to Scoby because (1) 

she never paid anything for the plumbing services BFP rendered, and (2) 

the Court never ordered her to pay the price that BFP charged her. 

Instead, the trial court ordered a quantum meruit recovery for BFP, and 

thus ordered Scoby to pay BFP $3,350, or roughly half of what BFP had 

billed her for, finding that was the "reasonable value of its services." CP 

23, CL 15. Since BFP's supposed price gouging technique did not cause 

Scoby to suffer any injury, the determination that she proved a CPA 

violation, the award of CPA attorneys' fees to her, must both be set aside. 

4. THE TRIAL COURT ERRED IN CONCLUDING THAT 
SCOBY HAD PROVED THE REQUIRED ELEMENT OF 
PROXIMATE CAUSATION OF THE ALLEGED INJURY 
BY THE UNFAIR ACT. THE COURT ATTRIBUTED 
INJURY TO OTHER ACTS OF BFP WHICH THE COURT 
NEVER FOUND TO BE UNFAIR OR DECEPTIVE ACTS. 

Proof of causation is an essential element of a CPA Action. Schnall v. 
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AT & T Wireless Services, 168 Wn.2d 125, 144,225 P.3d 929 (2010). The 

fifth element of the Hangman test requires private CPA plaintiffs "to 

establish a causal link between the unfair or deceptive act complained of 

and the injury suffered." Schnall, at 144; Hangman, at 785. A link 

between some other act of the defendant and the injury suffered is not 

sufficient. Washington courts have not hesitated to reject CPA claims 

when proof of causation is lacking. See, e.g., Nuttall v. Dowell, 31 Wn. 

App. 98, 111, 639 P .2d 832 (1982) ("we hold a party has not established a 

causal relationship with a misrepresentation of fact where he does not 

convince the trier of fact that he relied upon it.") 

Struggling to find all five elements of a CPA claim established, the 

Superior Court suddenly slipped a new card into the deck when it 

proceeded to analyze the elements of injury and causation. The trial judge 

suddenly focused on BFP's failure to repair her driveway with an asphalt 

patch, and on BFP's filing of a statutory lien and a lawsuit. Although it 

never identified these acts as unfair acts under the CPA, these acts were 

suddenly the cause of Scoby's injury, and thus established the basis for the 

fourth and fifth elements of a CPA claim: 

Mrs. Scoby received incomplete work from Plumb 
ServelBenjamin Franklin Plumbing, leaving her with an 
open gravel patch and loose sewer caps that had to be fixed 
by another contractor. Then, when she sought an 
accounting and explanation, Benjamin Franklin Plumbing 
filed a lien against the Scoby property and filed suit to 
foreclose the lien, creating a slander on her title and putting 
her at risk to lose her home. To remove the lien, Mrs. 
Scoby is forced to expend substantial sums of money either 
defending a foreclosure or paying off the excessive lien. 
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CP 31-32, CL 46. 

But Scoby's contract with BFP expressly provided that BFP would not 

repair the asphalt driveway that it had to partially dig up in order to 

replace a section of her sewer line. Directly above Viola Scoby's 

signature the written contract clearly states: "Customer to have asphalt 

patch done." CP 692, (Appendix E). Scoby never claimed that it was an 

"unfair practice" for a plumbing company to contract to do a sewer line 

replacement which left some restoration work to be done by some other 

company. The Superior Court never found that this was an unfair act, and 

given that BFP's replacement job passed municipal inspection it would 

have been even more unjustifiable if it had. And yet the Superior Court 

purported to find that this act was the proximate cause of injury to Scoby's 

property. 

Similarly, the Superior Court held that Scoby was injured by BFP's 

filing of a lien, which put a cloud on her property title. But neither BFP's 

act of filing a lien, or of filing suit to foreclose on the lien, was ever found 

to be "an unfair act." Moreover, since seeking judicial redress for a 

grievance is protected activity under the First Amendment, no court could 

ever find that such acts are "unfair" acts giving rise to CPA liability. The 

courts cannot make it a tortious or illegal act to file a suit and go to court. 

Nor can a court make an act like filing a lien -- which is a statutory 

prerequisite to starting a lien foreclosure suit -- an illegal or "unfair" act. 

The Superior Court skipped lightly over the complete disconnect between 

the identified unfair act of price gouging, and the "injuries" of a dug up 
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asphalt driveway and a lawsuit, which clearly were not proximately 

caused by the supposed price gouging. As to the lawsuit, the act of 

Scoby's own daughter in stopping payment on her mother's two checks is 

the most proximate cause of Mrs. Scoby's supposed "injury" to Scoby's 

previously clear title to her property.17 Had payment not been cancelled, 

BFP would have had no reason to file either a lien or a lien foreclosure 

suit, and no cloud would ever have been cast on the title to her property. 

Recently, the Supreme Court clarified the type of proximate cause a 

CPA plaintiff must prove in a case which involved an unfair act analogous 

to the alleged "price gouging" that the trial court found in the present case. 

In Indoor Billboard v. Integra Telecom, 162 Wn.2d 59, 170 P.3d 10 

(2007), a customer sued Integra under the CPA claiming that Integra had 

engaged in a deceptive billing practice. Integra had sent the customer bills 

for local phone services which had included a monthly charge called a 

PICC (a "prescribed interexchange carrier charge"). Under FCC 

regulations only certain types of local exchange carriers (LECs) were 

allowed to charge their customers a monthly PICC and it turned out that 

Integra was not qualified to make such a charge. 

Indoor Billboard argued that since it had paid the monthly PICC, it 

clearly had suffered a financial injury, and that injury was proximately 

17 Compare Nuttall v. Dowell, 31 Wn. App. at 105 where it was noted that the trial court 
seemed to have found that while the defendant made a misrepresentation as to the 
location of a property boundary, and that such misrepresentation was an unfair or 
deceptive act, "the causal connection between [the defendant's] misrepresentation and 
plaintiff's injury had been broken by Nuttall's own independent investigation" of the 
location of the boundary. 
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caused by Integra's deceptive billing and misrepresentations about why it 

was entitled to collect a PICC from Indoor Billboard. But the Supreme 

Court refused to endorse this approach and required something more than 

merely proof that Indoor had paid the deceptive charges: 

Indoor Billboard urges us to adopt a per se rule and hold 
that payment of Integra's invoice is per se sufficient to 
establish the proximate cause of plaintiffs damages. We 
reject Indoor Billboard's per se rule because mere payment 
of an invoice may not establish a causal connection 
between the unfair or deceptive act or practice and 
plaintiff s damages. 

Indoor Billboard, 162 Wn. 2d at 84. 

There was evidence that Integra's sales representative had told Indoor 

that it was not subject to FCC regulation, and that Indoor's vice-president 

had done some independent investigation and had learned that Integra's 

charging of the PICC was not federally mandated and that the FCC did not 

regulate Integra. Despite being on notice that there was something fishy 

about Integra's billing a PICC to Indoor, Indoor paid Integra's monthly 

invoices for a period of time. According to Indoor's vice-president, he 

continued to approve payment even though he had doubts about the 

propriety of the PICC because Indoor had just begun to buy phone 

services from Integra and he "[didn't] like to start things off on a sour 

note." 162 Wn.2d at 67. Then, long after it had paid the improper PICC 

fees, Indoor brought suit under the CPA and sought to recover the money 

it had paid for these fees. Thus, there was some evidence to suggest that 

Integra's deceptive billing was not the proximate cause of the payment of 

the PICC fees because Indoor's vice-president seemingly learned of the 
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deception and yet decided to pay the fees anyway. Because there was a 

genuine issue of fact as to whether the deceptive conduct was the 

proximate cause of Indoor's financial injury, the case was remanded for 

further proceedings. 18 

In Indoor Billboard the Supreme Court noted that "proximate cause" is 

defined in WPI 310.07 as a "cause which in direct sequence [unbroken by 

any new independent cause] produces the injury complained of and 

without such would not have happened." Indoor, 162 Wn.2d at 81-82. In 

. the present case, it is clear that the price increase which accompanied the 

change from a repair to a replacement was not the proximate cause of 

Scoby's injuries. Scoby never paid a dime to BFP, so any unfair increase 

in price clearly caused her no injury. Scoby's daughter Kristjanson made 

it crystal clear that Scoby's "complaint was not about the price. My 

complaint was the amount of work that was done versus the amount of 

work that was contracted to be done." RP IV, 52. But the failure to 

replace 25 feet of line, and the replacement of only 21 feet is not the unfair 

18 Similarly, in Holiday Resort Community Association v. Echo Lake Associates, 134 Wn. 
App, 210, 135 P.3d 499 (2006), this Court recognized that there was an issue offact as to 
proximate cause which precluded entry of judgment in favor of tenants who had paid 
increased rents. An association of mobile home park owners had drafted a model rental 
agreement, and the Holiday Resort Mobile Home Park used that model lease. Under the 
lease's provisions, which were subsequently found to be illegal, Holiday increased its 
tenants' rents twice in one year. The tenants sought recovery of the payments they made 
on the second illegal rent increase in a CPA action against the drafter of the model lease. 
This Court recognized that there was an issue as to whether the action of the landlord, in 
deciding to increase rent a second time, broke the causal chain that began with the 
association's act of drafting a model lease for use by all its members. If the tenants' 
injuries were proximately caused by the landlord, and not be the association, there could 
be no recovery under the CPA against the association. Similarly, if Scoby's injuries were 
caused by her daughter's stop payment orders, there can be no recovery against BFP. 
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or deceptive act identified by the trial court. Nor could it serve as the 

predicate unfair act, since it would not satisfy the third element of public 

interest impact. Moreover, the failure to replace 25 feet of the line was not 

the unbroken cause of the lien and the lien foreclosure action. The 

causative effects of the conduct of BFP' s plumber Shelton were broken by 

the actions of Scoby when her daughter stopped payment on the checks 

that had been given to BFP. Rather than negotiate with BFP, rather than 

mailing BFP copies of the photos showing that only 14 feet of sewerline 

had been replaced, Scoby precipitated the eventual filing of a lien by 

cancelling all payment to BFP. Thus any resulting "injury" caused to her 

property by the recording of a lien was essentially self-inflicted. See 

Gordon v. Hu/tin, 146 Wash. 61, 261 P. 785 (1927).19 In any event such 

an "injury" was not proximately caused by a "technique" of raising the 

price of plumbing services by employing superior technical knowledge. 

In sum, even assuming that BFP's "price gouging technique" 

somehow was an unfair act, it was not the proximate cause of the injuries 

which the Superior Court identified as having been inflicted upon Scoby's 

property. Therefore, the failure to establish the fifth element of a CPA 

claim also dictates that this Court should set aside the determination that 

BFP and the lessens violated the CPA, as well as Scoby's award of 

attorneys' fees under the CPA. 

19 "The owner is not entitled to recover costs and attorneys' fees in such foreclosures 
which he (the owner) has unnecessarily caused to be taxed by his unnecessary resistance 
to such foreclosures." 
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The Lien Foreclosure Claim and Related Attorneys' Fees Issues 

5. THE SUPERIOR COURT ERRED WHEN IT HELD IT HAD 
NO DISCRETION TO AWARD ATTORNEYS' FEES 
UNDER RCW 60.04.181(3) IN A LIEN FORECLOSURE 
ACTION BECAUSE THE CONTRACTOR HAD 
PREVAILED UNDER A QUANTUM MERUIT THEORY. 

a. Statutory Provisions 

RCW 60.04.021 provides that any person who does work which 

improves someone else's real property can secure a lien on that property 

for the "contract price" of the work they performed.2o RCW 60.04.011(2) 

defines the statutory term "contract price" as follows: 

"Contract price" means the amount agreed upon by the 
contracting parties, or if no amount is agreed upon, then the 
customary and reasonable charge therefor. 

(Emphasis added). 

Pursuant to RCW 60.04.181 (3), the trial court has the discretion to 

award attorneys' fees to the party who prevails in a lien foreclosure action: 

The court may allow the prevailing party in the action, 
whether plaintiff or defendant, as part of the costs of the 
action, the moneys paid for recording the claim of lien, 
costs of title report, bond costs, and attorneys' fees and 
necessary expenses incurred by the attorney in the superior 
court, court of appeals, supreme court, or arbitration, as the 
court or arbitrator deems reasonable .... 

(Emphasis added). 

Finally, RCW 60.04.900 provides: 

RCW ... 60.04.011 through 60.04.261 are to be liberally 

20 The statute provides: "Except as provided in RCW 60.04.031, any person furnishing 
labor, professional services, materials, or equipment for the improvement of real 
property, shall have a lien upon the improvement for the contract price of labor, 
professional services, materials, or equipment furnished at the instance of the owner, or 
the agent or construction agent of the owner." 
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construed to provide security for all parties intended to be 
protected by their provision. 

(Emphasis added). 

b. The Trial Court's Reliance Upon DBM v. United States Fidelity 
As a Basis for Refusing to Recognize BFP as The Prevailing 
Party Is Misplaced. That Case Is Inapplicable Here Since It 
Involved The Proper Construction of a Lien Bond Statute. In 
This Case There was No Lien Bond, No Surety for a Bond, and 
No Attempt to Collect On a Bond. 

BFP brought an action pursuant to RCW 60.04 to foreclose on its 

claimed lien and sought costs and attorneys fees pursuant to the lien 

statute. CP 684-85, ~~ 2.4, 2.5 & 3.2. The Superior Court ruled that BFP 

was not entitled to recovery of the agreed upon written contract price of 

$6,655.98 CP 689-691 (Appendix D) because BFP failed to fully perform 

that contract. But the Court did award BFP damages of $3,350 under a 

quantum meruit theory because BFP did replace a section of Scoby's 

sewer line and thus did do work which conferred a benefit upon Scoby. CP 

23-24, CL Nos. 13-15; RP V, 16-17. 

Despite the fact that BFP recovered damages on its lien claim, the 

Superior Court ruled: "An award of quantum meruit damages does not 

make [BFP] the prevailing party under the contract or the lien statute, as 

such attorney's fees are not awarded." CP 24, CL No. 16. The Superior 

Court acknowledged that statutorily the term "contract price" is defined as 

"the amount agreed upon by the contracting parties, or if no amount is 

agree upon, then the customary and reasonable charge therefore." CP 24, 

CL No. 18, quoting RCW 60.04.011(2). Inexplicably, the Superior Court 

concluded that the quantum meruit damages of $3,350 which it awarded 
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BFP did not constitute "the customary or reasonable charge" for the work 

which BFP had performed. CP 24, CL Mo. 19. Citing to case law which 

it claimed held that lien statutes must be "strictly construed," the Superior 

Court ruled that BFP did not have a valid lien. 

A lien statute is strictly construed to determine whether the 
lien attaches. DBM Consulting Engineers, Inc. v. Us. 
Fidelity and Guar. Co., 142 Wn. App. 35, 170 P.3d 592 
(2007). Under the plain language of RCW 60.04.021 and 
60.04.011(2), Plaintiff does not have a valid lien. Plaintiff 
filed suit to foreclose its claim of lien in the amount of 
$6,655.98, which it alleged was the contract price. A valid 
lien can only attach if it is for the amount agreed upon by the 
parties or the customary or reasonable charge therefore. The 
sum of $6,655.98 is neither the amount agreed upon by the 
parties nor the customary and reasonable charge therefore. 
Plaintiff breached the contract and the reasonable value of 
Plaintiffs work is $3,350 (almost half the amount liened by 
Plaintiff). 

CP 24, CL No. 19. 

But the case the Superior Court relied upon is not on point. DBM 

Consulting involved an issue of the proper "interpretation of RCW 

60.04.161, the lien bond statute." DBM, 142 Wn. App. at 38-39. That 

statute governs lien bonds, and specifies when a contractor can recover 

against a surety who has posted a bond to guarantee payment of a claimed 

lien.21 

21 In DBM, the contractor filed a lien for money it claimed it was owed by the landowner 
for engineering consulting services which DBM performed. DBM also filed suit against 
the landowner for breach of contract, unjust enrichment, and foreclosure of its lien. The 
landowner obtained a bond from a surety to cover the possibility of a judgment against it 
on the lien, and then sold the property. DBM's suit against the landowner went to trial 
and DBM recovered a judgment on its breach of contract claim, but it never pursued its 
claim for foreclosure of the lien and never obtained any ruling on that claim. DBM, 142 
Wn. App. at 38. After judgment was entered, DBM demanded payment from the surety 
of the amount of the lien bond, but the surety refused to pay it arguing that under the 
applicable statute, foreclosure on the lien was a necessary prerequisite to surety liability 
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This case does not involve a property owner who obtained a lien bond, 

and does not involve a claim against a surety. The present case has 

nothing to do with RCW 60.04.161 and accordingly the DBM decision is 

not pertinent to any issue in this case. The trial judge erred in ruling that 

DBM justified a ruling that BFP did not have a valid lien. 

c. In This Case, There Was No Dispute As To Whether the Type 
of Services Performed - Sewer Line Replacement - Qualified 
for Mechanic's Lien Protection Under RCW 60.04.021. 
Therefore, the Line of Cases Requiring Strict Construction of 
RCW 60.04.021 to Make Sure That The Type of Work 
Performed Was A Type Which Qualified for Lien Protection Is 
Inapplicable. 

Even though DBM involves a statutory construction issue which is of 

no significance to this case, nevertheless the Superior Court seized upon 

some language in the DBM opinion which discussed the Legislature'S 

purpose in enacting a mechanics lien statute and the need to confine the 

statute to cases where the services perfoIDled qualified for a mechanic's 

lien. In explaining why its interpretation of the one confusing sentence in 

RCW 60.04.161 was logical, the DBM Court made reference to the well 

settled principle that lien statutes were not intended to cover all contractor 

services that relate to property. In order to make sure that a contractor is 

entitled to a statutory lien, it is settled that courts "strictly construe" the 

on the lien bond. The key sentence in the lien bond statute, RCW 60.04.161, read: 

The condition of the bond shall be to guarantee payment of any 
judgment upon the lien in favor of the lien claimant entered in any 
action to recover the amount claimed in a claim of lien, or on the claim 
asserted in the claim of lien. 

(Italics added). The Court of Appeals agreed with the surety that while the statute was 
"certainly not a model of clarity," a judgment on the lien foreclosure claim was a 
prerequisite for surety liability on the bond. Id. at 39-40. 
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statutory provision - RCW 60.04.021 -- which describes what types of 

services qualify for a lien. 

While parties may contract with property owners for work 
related to the property and sue upon the breach of those 
service contracts, the legislature has identified only 
particular types of services that may support a mechanic's 
lien on the improvement of the property. See RCW 
60.04.011, .021. Not all services that relate to property 
qualify for a lien, and a lien statute is strictly construed to 
determining whether the lien attaches. Pac. Indus., Inc. v. 
Singh, 120 Wn. App. 1, 6, 86 P.3d 778 (2003). This, the 
legislature intended to provide the benefit of a lien only to 
certain parties. 

(Emphasis added). 

In DBM the landowner "most certainly did not concede that all the 

services performed by DBM would give rise to a lien." Id. at 41. The 

landowner was ultimately found to have breached a contractual promise to 

pay DBM for its services. But there was never any resolution of the 

dispute as to whether DBM performed the type of services which, under 

RCW 60.04.021, qualified for a mechanic's lien. Therefore the trial court 

never made any determination as to whether DBM was entitled to a 

mechanic's lien against the landowner's property. Since a surety's 

liability on a lien bond depends upon the property owner first being found 

liable in an action to foreclose on a mechanic's lien, the failure to 

detem1ine whether the services performed by DBM qualified for a lien 

was fatal to DBM's claim against the surety: 

DBM's interpretation of the lien bond statute would obviate 
the need to ever adjudicate a lien because the lienholder 
would simply obtain a judgment on the claim that gave rise 
to the lien - but not all claims give rise to valid liens. 
DBM could and should have obtained a judgment upon 
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the lien from the trial court in its action against [the 
landowner] proving that the services provided were 
professional services that resulted in an improvement to 
the property as required by the mechanic's lien statute. 
RCW 60.04.021. No such judgment was ever obtained, 
and the failure to do so is fatal to DBM's claim against [the 
surety]. 

DBM argues that it was unnecessary to obtain a judgment 
upon the lien not only because the statute does not require 
it, but also because its contract with Soos Creek states that 
DBM would be providing professional services relating to 
the property, so the judgment for DBM necessarily implies 
that the lien for professional services is valid. But not all 
professional services give rise to a lien - RCW 60.04.021 
requires that professional services must result in an 
improvement to the property in order to give rise to a lien. 
The parties never litigated the lienability of DBM's 
services, so it is speculative whether the entire breach of 
contract judgment is based on services that would have 
supported a lien under RCW 60.04.021. 

DBM, 142 Wn. App. at 41 (emphasis added). 

RCW 60.04.021 provides that "any person furnishing labor, 

professional services, materials, or equipment for the improvement of real 

property shall have a lien upon the improvement . . ." In the present 

case, there was never any contention that sewer line replacement does not 

qualify for mechanic's lien protection under this statute. A new sewer line 

is obviously an improvement to real property. See, e.g., Estate of 

Haselwood v. Bremerton Ice Arena, Inc., 166 Wn.2d 489, 502, 210 P.3d 

308 (2009) ("The improvements perfoffi1ed by RV included ... installing 

sewer lines ... ,,).22 Even under the strictest statutory construction ofRCW 

60.04.021, the services performed by BFP qualify for a lien. Thus, the 

22 The tenn "improvement" is statutorily defined as "constructing, altering, repairing, 
remodeling, demolishing, clearing, grading, or filling in, of, to, or upon any real property 
... " RCW 60.04.011 (7). 
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line of cases that call for strict construction of the scope of the statute 

which creates lien protection for contractors who perform services "for the 

improvement of real property,,,23 do not support the Superior Court's 

decision in this case. There are no cases which call for strictly construing 

the mechanic's lien statutes so that they are inapplicable to cases where 

quantum meruit recovery is obtained for the value of services performed 

which lead to the improvement of real property. On the contrary, there are 

cases which provide direct support for the conclusion that the lien statutes 

do apply to such claims. 

6. THE TRIAL COURT ERRED IN RULING THAT THE 
TERM CONTRACT PRICE DOES NOT INCLUDE 
QUANTUM MERUIT RECOVERY. RCW 60.04.011(2) 
DEFINES CONTRACT PRICE IN WORDS THAT ARE 
SYNONYMOUS WITH QUANTUM MERUIT RECOVERY. 

The statutory definition of the term "contract price" was brought to the 

attention of the trial court. It was pointed out that when there was no 

agreed upon price for the provision of services, labor and equipment 

which created an improvement to real property, the statute's alternative 

definition of "contract price" was "the customary and reasonable charge 

therefor." RCW 60.04.011(2). The Superior Court awarded BFP damages 

in quantum meruit and explicitly ruled that quantum meruit damages are 

"measured by the reasonable value of its services to the other party to the 

23 See, e.g., Pacific Industries, Inc. v. Singh, 120 Wn. App. at 8 (holding that contract 
negotiation and contract execution services did not qualify for lien protection under the 
statute because they were administrative tasks that did not improve the subject property, 
were not "labor" as that term is statutorily defined in RCW 60.04.011(7), and were not 
performed at the property site); TPST Soil Recylcers v. WF. Andersen Construction, 91 
Wn. App. 297, 957 P.2d 265 (1998) (removal of contaminated soil does not qualify for 
lien protection because such services do not create "improvement" to the real property). 
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extent that a benefit was conferred to the other party." RP V, 16-17 

(emphasis added). The Court expressly found that it could calculate "the 

reasonable value of [BFP's] services as required by quantum meruit 

analysis," and awarded $3,350 on that basis. CP 23, CL 15. 

Having found that $3,350 was the reasonable value of BFP's services, 

the Superior Court inexplicably refused to find that this was the equivalent 

of the statutory definition of "contract price" which encompassed the 

"customary and reasonable charge" for the services rendered. Moreover, 

one of the defendant's own witnesses testified that this price was 

consistent with what he expected other plumbing companies would have 

charged for the same work. RP II, 94. 

The Supreme Court has expressly held that "quantum meruit" is "the 

method of recovering the reasonable value of services provided under a 

contract implied in fact." Young v. Young, 164 Wn.2d 477,485, 191 P.3d 

1258 (2008) (emphasis added). And in an earlier case, in a lien 

foreclosure case which, like the present case, involved a plumbing 

company that had not been paid for its installation of plumbing fixtures, 

the Supreme Court affirmed a quantum meruit award to the plumbing 

company. Powell v. Kier, 44 Wn.2d 174, 265 P.2d 1059 (1954). The 

Powell Court noted that "[t]he trial court found that the reasonable value 

of the labor and materials on the upper story [of the building under 

construction] on a quantum meruit basis, was $4,100.32 plus tax." Id. at 

17 5 (emphasis added). Thus, there is a virtual identity between the case 

law definition of quantum meruit recovery and the statutory definition of 
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the term "contract price." Moreover, Young and Powell are both directly 

on point since both involved a recovery of money on a quantum meruit 

theory for having made improvements to a landowner's real property in a 

situation where there was no actual contract under which the property 

owner agreed to pay for such improvements. 

Accordingly, in the present case the Superior Court erred when it 

refused to acknowledge that the lien foreclosure statutes expressly provide 

a Superior Court with the discretion to award attorneys' fees to a party 

who recovers on a quantum meruit basis.24 In fact, at least two cases 

expressly hold that the Superior Court acted within its discretion when it 

awarded attorneys' fees for work done to establish the right to 

compensation for "extra work" that was not contracted for, and for which 

the contractor obtained quantum meruit recovery. See Modern Builders v. 

Manke, 27 Wn. App. 86, 97, 615 P.2d 322, rev. denied, 94 Wn.2d 1023 

24 In both Manke and CKP the amounts sought by the contractors were well in excess of 
$10,000 and thus the award of attorneys' fees was merely discretionary, not mandatory. 
In Manke the trial court mistakenly thought that an award of attorneys' fees was 
mandatory, and because this was error the case was remanded with directions to exercise 
discretion. In the present case the trial court mistakenly believed that it had no discretion 
at all, and that an award of attorneys' fees was prohibited. 

When a trial court fails to recognize that it has the discretionary power to do some act, 
the usual remedy is to remand to give the court below the opportunity to exercise the 
discretion it did not realize that it had. In the present case, appellants submit that under a 
different set of statutes, RCW 4.84.250 et seq, they are automatically entitled to an award 
of attorneys' fees. See Argument, Section 7, infra. Under that theory, no remand would 
be necessary and this Court can simply rule that appellants are entitled to an award of 
fees, both for services rendered in the trial court and in this court. 

However, if this Court decides that a remand is necessary to permit the exercise of 
statutory discretion, appellants then request that the case be remanded to a new and 
different Superior Court judge, because the record of this case clearly establishes that the 
trial judge in this case is unfairly biased against the appellants and cannot serve as a 
neutral decision maker. 
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(1980) (remanded for trial court to "exercise its discretion in determining 

whether or not to award attorneys' fees" for recovery of any "extra work" 

for which quantum meruit recovery was granted); CKP, Inc. v. GRS 

Construction Co., 63 Wn. App. 601, 615, 621 821 P.2d 63 (1991) 

(although prejudgment interest could not be awarded for quantum meruit 

recovery, attorneys' fees "incurred in proving extras over contract price 

may be allowed") 

The defendant, Viola Scoby, in her response to BFP's suit, maintained 

that BFP should not recover anything; she sought to have BFP's suit 

dismissed with prejudice and to have BFP's lien against her property 

removed. CP 664-65, 638. 

7. THE TRIAL COURT ERRED WHEN IT REMOVED THE 
AMOUNT OF THE SALES TAX FROM THE QUANTUM 
MERUIT RECOVERY IT HAD AWARDED. WHEN SALES 
TAX IS INCLUDED, BFP BECOMES THE PREVAILING 
PARTY ENTITLED TO FEES UNDER 4.84.250 ET SEQ. 
AND THE KINGSTON LUMBER CASE. 

When the trial court initially announced its oral decision it said: "this 

Court awards $3,350 plus tax, permit and interest from the date the job 

was completed." RP V, 16-17 (emphasis added). Later, when the Court 

entered its written decision, it changed the amount awarded by removing 

the sales tax, permit costs, and the interest from its award. CP 23. CL No. 

15 ("the Court awards $3,350 from the date the job was completed.") 

The trial court did orally provide an explanation for its decision to 

remove prejudgment interest from the quantum meruit award, stating that 

an award of prejudgment interest was not proper where the amount in 
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dispute was an unliquidated amount, and the amount of quantum meruit 

recovery was not a liquidated amount. RP VI, 4. Appellants do not 

contest that decision to retract the award of interest as it is fully supported 

by case law.25 The trial court never gave any explanation, however, as to 

why he decided to eliminate the cost of the sales tax owed to the State 

from the amount of the quantum meruit recovery. It just removed it. 

It is not hard to see what motivated the court, however. Shortly after 

the trial court's initial oral decision, BFP's counsel had informed the trial 

court of the exchange of settlement offers between Scoby and BFP, and 

had briefed the applicability of RCW 4.84.250 et seq. Thus, by the time 

the final written decision and judgment was entered, the trial judge was 

aware that Scoby had offered BFP the sum of $3,350 to settle BFP's 

claim. CP 464-65 (Appendix A). Under RCW 4.84.250 et seq., in an 

action for less than $10,000, a reasonable amount to be fixed by the court 

as attorneys' fees "shall be taxed and allowed to the prevailing party as 

part of the costs of the action ... " RCW 4.84.250. Under RCW 

4.84.260, the plaintiff is "deemed" to be the prevailing party when the 

plaintiff s recovery is "more than the amount offered in settlement." The 

sum of $3,350 plus sales tax is obviously more than the sum of $3,350, 

and therefore BFP's recovery, if it included sales tax, would have been 

more than the amount offered in settlement." Thus, unless the trial court 

reduced the initial award made orally by eliminating all of the "tax, permit 

and interest" which it had previously awarded to BFP, BFP was going to 

25 See Manke, 27 Wn. App. at 96; CKP, Inc., 63 Wn. App. at 615. 
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be the prevailing party entitled to an award of attorneys' fees. By the time 

the written decision was entered, the case of Kingston Lumber, supra, had 

also been cited to the trial court, and thus it knew that under the holding of 

that case, in a lien foreclosure action, harmonization ofRCW 60.04.181(3) 

and the statutes in RCW 4.84.250 et seq. dictate that when the amount in 

controversy is less than ten thousand dollars - as it was in this case - an 

award of attorneys' fees to the prevailing party is no longer discretionary; 

it is mandatory. Kingston Lumber, 52 Wn. App. at 867. By eliminating 

all the sales tax, and the permit cost, and all interest, the trial judge was 

able to jigger the amount of quantum meruit recovery and thereby prevent 

BFP from being the prevailing party, thus avoiding the mandatory duty to 

award BFP its attorneys' fees on the lien foreclosure claim. 

The trial court's decision to eliminate any quantum meruit recovery for 

the amount of sales tax owed (in this case $268 or 8% of $3,350) was a 

clear abuse of discretion as the Supreme Court's decision in the Powell 

case demonstrates. In that case - an action to foreclose a statutory lien by 

a plumbing company that installed plumbing fixtures in the defendant's 

building - the trial court affirmed an award of quantum meruit to the 

plumbing company. Moreover, as the opinion discloses, the amount 

awarded by the trial court explicitly included "$4,100.32 plus tax." 

Powell v. Kier, 44 Wn.2d at 175 (emphasis added). The amount of tax 

was included in Powell because the value of the services rendered 

included the sales tax cost. A property owner who gets the benefit of an 

improvement to his real property normally pays the contractor who does 
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the work, a price for his labor and materials and in addition also pays the 

sales tax on the contractor's invoice. See Pomeroy v. Anderson, 32 Wn. 

App. 781, 649 P .2d 855 (1982) (holding that even though contract 

language was ambiguous, under Washington sales tax statute the cost of 

paying sales tax was an obligation that the building owner was responsible 

for paying, not something the contractor remodeling the building was 

obligated to pay). While the contractor is obligated to collect the sales tax 

from the customer, and to pass it on to the State, it is the customer (the 

buyer of the contractor's services) who is legally obligated to pay the 

tax.26 When a property owner gets the benefit of the improvement without 

having to pay the sales tax, a benefit has been conferred upon the property 

owner. Since the measure of quantum meruit recovery is the amount of 

the benefit conferred upon the landowner, when a landowner like Scoby 

pays nothing for the improvement made to her land, the amount of sales 

tax that she did not pay is also part of the value of the benefit she received, 

because it is her obligation to pay both the contract price and the sales tax. 

Pomeroy, 32 Wn. App. at 783 ("RCW 82.08.050 creat[ es] a conclusive 

presumption that a contract price does not include sales tax" and therefore 

customer must pay the tax in addition to the contract price). The measure 

of the value of the improvement to Scoby's property includes all of the 

costs of the project, including labor, materials, and the cost of paying all 

26 See RCW 82.08.050: "(1) The tax imposed in this chapter must be paid by the buyer to 
the seller. Each seller must collect from the buyer the full amount of the tax payable with 
respect to each taxable sale ... ; (2) The tax required by this chapter, to be collected by 
the seller, is deemed to be held in trust by the seller until paid to the department. ... " 
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applicable taxes (and permit fees) since she was legally obligated to pay 

that as well. Since the cost of sales tax is part of the "reasonable value" of 

the benefit conferred upon her property, it is part of the recovery that must 

be awarded to BFP in quantum meruit. 

Here, ignoring the contrary decision in Powell, with no justification 

advanced whatsoever, the trial court retracted the award of sales tax. This 

was an abuse of discretion. Inclusion of the amount of sales tax makes 

BFP the prevailing party under RCW 4.84.250 et seq and under Kingston 

Lumber, BFP is therefore entitled to an award of reasonable attorneys' 

fees. In the trial court BFP asked for an award of $ 32,956 for 117.7 hours 

of work at their counsel's customary hourly rate of $280 per hour. CP 

478-79.27 BFP also asked for an award of litigation costs in the amount of 

$924.50. This Court should remand so that the judgment can be amended 

to show BFP as the prevailing party on the lien foreclosure claim, and so 

that these amounts of attorneys' fees and litigation costs can be included in 

the judgment in favor of BFP on the lien foreclosure claim. 

8. THE SUPERIOR COURT FURTHER ERRED BY 
REMOVING THE COST OF THE PERMIT FEE FROM ITS 
QUANTUM MERUIT AWARD. SCOBY'S OWN EXPERT 
KEVIN FLYNN ACKNOWLEDGED THAT THE 
REASONABLE VALUE OF THE WORK PERFORMED 
INCLUDED BOTH THE PERMIT FEE AND SALES TAX. 

The Superior Court also reduced its oral quantum meruit award to BFP 

27 While some of these hours were no doubt spent on defending against Scoby's CPA 
counterclaim, that does not mean that any reduction for these hours is called for. See 
CKP, Inc., 63 Wn. App. at 621-22 ("[T]he defense of the counterclaims was inextricably 
intertwined with CKP's establishment of its lien rights. Thus CKP was properly allowed 
fees incurred in the defense of counterclaims.") 
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by removing any reference to the permit fee which BFP had to pay. As 

noted above, elimination of this part of the award was necessary if the trial 

court was going to eliminate BFP's entitlement to an award of attorneys' 

fees under RCW 4.84.250 et seq. 

The reduction of the quantum meruit award by elimination of the 

permit fee (as well as by elimination of the sales tax) is particularly 

unjustifiable given that Kevin Flynn, Scoby's own expert witness, testified 

that the work BFP did had a value of"$3,350 plus tax and permit." RP II, 

110 (emphasis added). On behalf of his plumbing company, Flynn also 

provided a written price quote for the work that BFP did perform, and this 

written bid stated on its face: "Raymark Plumbing & Sewer quotes the 

price of $3,350 plus tax and permit to perform the following work ... " 

CP 674. The trial court specifically found that Flynn was a credible 

witness and that he had established "$3,350 plus tax and permit" as a fair 

contract price. CP 17, FF 35. Since even the defendant's own expert 

included the permit fee in his calculation of the value of the services 

performed, the trial court had no plausible basis for eliminating the permit 

fee from the final quantum meruit to BFP. 

The trial court said he didn't know what the exact amount of the 

permit fee was. But for purposes of prevailing party status and the 

ensuing entitlement to an award of attorneys' fees it doesn't matter. 

Whatever the exact amount was, it was some amount, and even if it was 

but a penny it would suffice to put BFP in the position of being a 

prevailing party under RCW 4.84.260 because recovery of $3,350.01 is 
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more than Scoby's settlement offer of$3,350.00. 

9. THE TRIAL COURT'S FINDING THAT THE JESSENS 
HAD PERSONAL KNOWLEDGE OF THE DECEPTIVE 
ACTS OF FORMER BFP EMPLOYEE SHELTON IS NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 

After trial had concluded, and after finding that no CPA violation had 

been proven, the trial judge stated categorically, "no personal liability has 

been proven because no wrongdoing has been shown on the part of the 

Jessens." RP V, 19. But two months later, having decided that Scoby had 

proved a CPA violation and having further decided to award her attorneys' 

fees for having prevailed on her CPA claim, the trial judge faced the 

reality that since BFP was in bankruptcy, unless something else changed 

the award of attorneys' fees to Scoby would never be paid. So the trial 

court proceeded to reverse its earlier pronouncement as to the Jessens' 

personal liability as well. 

Referring to the Consent Decree which it admitted over hearsay 

objections solely for the purpose of establishing "the existence of a 

judgment," CP 19, CL 3, the trial court suddenly started referring to 

"misrepresentations," either direct or implied, that a repair was necessary, 

even though no one ever testified that any work that either plumber ever 

did was not necessary. Even though the trial judge never made any fact 

finding that any such misrepresentation was ever made by any BFP 

employee, the trial judge then proceeded to fault the Jessens for other acts, 

like filing a lien without doing an inspection of their property first, even 

though he never identified that act as an unfair and deceptive act: 
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Rodney Jessen and Gary Jessen are . subject to the 
continuing and ongoing injunctions of the Consent Decree 
that enjoin Plaintiff and the Jessens from "misrepresenting, 
directly or by implication, the need [sic] [ or] basis for 
repair estimates" and "[ m ]isrepresenting, directly or by 
implication, that repairs are necessary or needed, as 
opposed to simply recommended, unless Defendants have a 
reasonable basis for doing so." Consent Decree, Section 
3.3 (h) & (i). The Jessens have knowledge these 
misrepresentations are considered unfair and deceptive 
acts. 

Rodney Jessen and Gary Jessen knowingly approved of 
Benjamin Franklin's deceptive acts and therefore are liable 
for the CP A penalties. Gary Jessen knew Defendant 
Scoby's family had raised objections to the price charged 
when the sewer replacement was less than listed in the 
contract and that the family wanted Benjamin Franklin 
Plumbing to examine the repair. Rather than returning to 
the property, Gary Jessen filed the lien against Defendant 
Scoby's property less than a week after the work was 
completed and delivered it personally. 

CP 33, CL 49-50 (emphasis added). 

There is a striking disconnect between these judicial determinations as 

to what the Jessens knew and approved of, and what unfair deceptive 

practices the judge actually found. The trial judge never found that 

Shelton - or anyone else - ever made a misrepresentation to Scoby by 

falsely stating or implying that a "repair" was necessary when in fact it 

was not necessary. 

While he did not ever find that Shelton did make a misrepresentation, 

the trial judge did assert that the record was devoid of any evidence that 

the contracted for partial sewer line replacement work was actually 

necessary: 

Particularly in this case there is no evidence in the record 
that the work contracted for had to be done. There was an 
initial contract price and a check written and then this price 
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was deleted in favor of an immensely greater sum. 
However, no evidence was provided that the original 
obstruction could not be removed. This could easily have 
been provided to the Court ... 

CP 21-22, CL 10 (emphasis added). 

Similarly, in Conclusion of Law 52, the court stated: 

As the Court mentioned, it is unclear whether the repair 
was successful or not. The Court has found no evidence in 
the record that the work contracted for had to be done. 
There was also no evidence that the original obstruction 
could not be removed for the initial contract price. 

CP 33, CL 52. 

But these assertions regarding an absence of evidence are palpably 

erroneous. In fact there was considerable evidence that a repair could not 

be done and that a replacement was necessary. 

First, Scoby herself explicitly testified that the plumber (Shelton) told 

her that he could not unplug the existing line and that a replacement of 

part of the line was necessary to fix the problem: "He said that they 

intended to repair it first and found out that didn't work, and so then they 

had to put in new." RP II, 93. Moreover, Scoby's daughter conceded that 

Scoby had no reason to believe that this representation was not true. RP 

IV, 37 ("I really don't know if replacement was necessary."). 

Second, a videotape of the sewer line was made and played for the 

court. RP II, 17. After viewing the videotape Gary Jessen explicitly 

testified that he believed Shelton had "found that there was a blockage 

down the line that couldn't be cleared" and that's why a section of the line 

had to be replaced. RP II, 6. Thus, two witnesses explicitly testified on 

the subject of the necessity for partial line replacement, one said it was 
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necessary, the other said she was told it was necessary and she did not 

contest the truth of this representation. 

From his erroneous premise that the record was silent on this 

subject, the trial judge proceeded to compound his error by misallocating 

the burden of proof. The burden of proving a CPA violation was on 

Scoby, the party asserting that claim. If, as the judge believed, it was 

"unclear" whether a misrepresentation had been made by the plumber 

Shelton, then Scoby failed to carry her burden of proof. But the trial judge 

erroneously flipped the burden of proof. He concluded that because BFP 

had failed to prove the absence of a CPA violation (a burden no CPA 

defendant has) - that a misrepresentation had not been made -- that the 

Court was justified in imposing personal liability on the Jessens for 

somehow endorsing and approving a misrepresentation that may (in the 

judge's mind) have been made by Shelton. Thus, he imposed personal 

liability for the Jessens for allegedly endorsing a misrepresentation that 

may have been made by Shelton, even though Scoby's own daughter 

conceded that they had no way of knowing whether the plumber's 

statement regarding the need for partial replacement was true, and 

conceded that it might well have been true. 

The trial judge's written decision identifies only one unfair deceptive 

act: He found that Scoby had proved that BFP's plumbers had employed 

"the technique of using the superior knowledge of the contractor to 

increase the price of the service." CP 29, CL 38. According to the trial 

court, plumbers Alex Shelton and "Chuck" used their "superior technical 
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knowledge" to increase the price of their services to fix Scoby's sewer line 

and Todd's sink. But the court did not find any other type of act was an 

unfair or deceptive act. He did not find that it was a deceptive act to tell 

Scoby that a partial sewer line replacement was necessary. 

On the contrary assumption that a partial line replacement was 

necessary, in Conclusion of Law No. 50, the trial judge states that Gary 

Jessen knew that the Scoby family was complaining that less than 21-25 

feet of it got replaced, contrary to what had been contractually agreed 

upon. Similarly, the trial judge states that Gary Jessen filed a lien against 

the Scoby property without first going to inspect the job done. But neither 

of these acts - replacing less line than promised and filing a lien without 

inspecting the property - was ever found to be an unfair act. The trial 

court failed to find that the identified unfair act (increasing the price) was 

something Gary Jessen knew about and approved of, failed to find that any 

misrepresentation was ever made, and yet proceeded to hold Gary Jessen 

personally liable for a CPA violation based on the fact that he knew about 

the complaint that less than 25 feet was replaced - an act which the trial 

court never identified as an unfair or deceptive act. It is as if the identified 

unfair act changes from Conclusion of Law 38 to Conclusion of Law 50. 

First the unfair act IS usmg technical knowledge to make 

misrepresentations to Scoby. But by the time the Court reaches 

Conclusion of Law No. 50, the implication is that the unfair act is filing a 

lien against a customer who has a complaint that the plumber failed to do 

. the whole job. 
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Appellants have already argued that the record does not support the 

legal conclusion that any such unfair deceptive act was ever committed by 

either plumber. See Argument § 1, infra at pp. 41-45. But even assuming 

for the sake of argument that such an unfair deceptive act was proved, 

there is absolutely nothing in the record to support the factual finding that 

Gary and Rodney Jessen knew that these two plumbers were employing 

this "technique" and that they "approved" of it. 

a. Gary Jessen 

Gary Jessen was not present at the Scoby home when the contract was 

negotiated or when the work was performed. RP I, 3528, 7229 . There was 

no testimony that Gary ever spoke to "Chuck." There was testimony that 

Gary did speak to Shelton, but no testimony as to what Shelton told him or 

what Gary learned from him. RP I, 66. The only "knowledge" of the 

Scoby transaction that Gary was shown to have of the Scoby transaction 

was after-the-fact knowledge of the prices charged for the services 

rendered based upon a review of written contract documents. Gary Jessen 

testified that he didn't know anything at all about the Scoby matter until 

he learned that Scoby had stopped payment on her checks. RP I, 35. 

The trial judge's determination that Gary Jessen knew of 

misrepresentations made by the plumber Shelton is directly contradictory 

to the position taken at trial by Scoby herself. In support of its lien claim 

BFP called only two witnesses - Gary Jessen and Viola Scoby - and then 

28 His "first acquaintanceship with this property, this project and the problems associated 
with it was when checks were returned." 
29 "I was not involved in the pricing of this job." 

- 78-

JES002 000 I ma21 fg20hp 2011-01-27 



rested. Scoby then moved for a dismissal of BFP's lien claim on the 

grounds that there was insufficient proof to support the claim because 

Gary Jessen had no knowledge of what work was done, whether the prices 

charged were correct, or whether it was explained to Mrs. Scoby so that 

she understood what she was contracting for and why: 

MR. KILLEBREW: Your Honor, if the plaintiff has rested, 
we'd like to move, at this time, to dismiss the contract and 
lien claim ... 

You have heard some interesting forensic accounting from 
Mr. [Gary] Jessen ... But you've also heard from him that 
he was not present for the work, that he did not witness the 
work being done or checked the work. He doesn't - he 
therefore lacks any foundation for knowing whether the 
work done was correctly charged, or - therefore the process 
by which these prices were charged and updated. He 
wasn't there to negotiate with Mrs. Scoby, he wasn't there 
to get her consent. 

RP I, 85-86 (emphasis added). 

In the face of Scoby's concession that Gary Jessen didn't know 

anything about what happened at Scoby's house, the trial court found that 

Gary Jessen "knowingly approved" of a deceptive act committed by the 

BFP plumber. The mere fact that Gary Jessen filled out the paperwork for 

a notice of lien on Scoby's property because she failed to pay BFP 

anything at all for the work done does not show any kind of post-hoc 

knowing approval of any preceding deception which the trial judge thinks 

was perpetrated, or suspects may have been perpetrated, by Shelton. 

Moreover, long after Gary Jessen filed the lien, he personally viewed the 

videotape of the sewer line which showed the section of the line which 

Shelton had replaced as well as the rest of the line which he did not 
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replace. Gary Jessen testified that the video showed that Shelton would 

have been justified in telling Scoby that she should replace the entire 

line.3o Thus, Gary Jessen continued to believe that Shelton's 

representation to Scoby that a portion of the line needed to be replaced 

was entirely fair. 

The trial judge never found that the failure to inspect the property after 

receiving the Scoby complaint was itself an unfair act. But even if the trial 

court had made such a determination, it still would not provide a basis for 

finding Gary Jessen personally liable. There was no testimony that either 

Scoby or her daughter ever asked Gary Jessen to do that. Gary Jessen 

testified that he was not asked to do that. RP II, 49. In sum, the trial 

court's finding of personal knowing approval of deception practiced by 

Gary Jessen is not supported by substantial evidence. 

h. Rodney Jessen 

Rodney Jessen, the majority owner of BFP, was considerably less 

involved with the day to day operation of BFP than his son Gary. He 

testified that he supervised his son in the area of placing advertising for 

the company. RP III, 116. When asked, "are you involved in individual 

customer issues or further back than that," he replied his involvement was 

"further back than that." RP III, 117. ' 

30 After BFP had been permitted to reopen its case, Gary Jessen provided more testimony. 
Based on his review of the videotape which showed the work done by Shelton, Gary 
Jessen said this about Shelton: "[I]t looks to me like he sold her a little bit of work, the 
least amount of work that he could to fix her problem." RP II, 13. Jessen said that in his 
opinion, not only was it correct for Shelton to have said that a portion of the sewer line 
needed replacing, but that "actually the whole line could have been replaced" and Shelton 
would have been justified if he had told Scoby that. RP II, 14. 
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Q. So say, with Mrs. Scoby's case, were you aware of the 
issues in her matter before there was litigation? 

A. Nope. 

RP III, 117. He further testified that he was not involved in collections, 

and that was handled by his son. RP III, 180. 

There was no testimony whatsoever that Rodney Jessen ever had 

anything to do with the Scoby transaction or the Scoby complaint. At trial 

he was shown an exhibit that documented 2 conversations that took place 

between Fred Fossio, another BFP employee, and Scoby's daughter 

Kristjanson. RP III, 170-172. While Rodney Jessen testified about the 

brief notes that Fossio made of his conversations with Kristjanson, he said 

he himself had "no idea" what they discussed, and that he did not have any 

discussion with Mr. Fossio about these conversations. RP III, 185-186. 

In sum, the only thing the record shows about Rodney Jessen's 

personal knowledge of the Scoby transaction is that at the trial of this case 

he was shown a document someone else made about a conversation 

someone else had with Scoby's mother roughly two years earlier. This 

does not amount to substantial evidence to support the finding that he gave 

his "knowing approval" to Shelton's supposedly deceptive act. 

10. THE TRIAL JUDGE VIOLATED THE JESSENS' DUE 
PROCESS RIGHTS BY DEPRIVING THEM OF ANY 
OPPORTUNITY TO BE HEARD IN RESPONSE TO THE 
NEW EVIDENCE THE COURT ADMITTED MORE THAN 
TWO MONTHS AFTER TRIAL HAD ENDED. 

a. A Completely New Post-Trial Basis for Imposing Personal 
Liability On The Jessens. 

More than two weeks after the trial had ended, and more than a week 

- 81 -

JES002 0001 ma2lfg20hp 201 1-01-27 



after he had rendered his oral decision which had included a forceful 

rejection of Scoby's theory that the Jessens should be held personally 

liable for the deceptive conduct of some other employee of the plumbing 

company, the trial judge told Scoby's counsel he was "not so certain" that 

he had been correct to reject personal liability. RP VI, 5. He directed 

Scoby's counsel to "go ahead and prepare those final orders with Findings 

of Fact and Conclusions of law consistent with the finding of personal 

liability." RP VI, 5. He said he wanted to take another look at that, and 

he wanted to rethink what Scoby had and had not proved. RP VI, 5. 

Scoby's counsel did as he was instructed. He prepared such a set of 

Findings and Conclusions. He also submitted post-trial briefing which 

discussed in some detail the filing of a bankruptcy petition on behalf of 

BFP. Scoby put copies of pleadings filed in the bankruptcy case before 

the court by attaching them to his post-trial pleadings. CP 328-331. He 

attached the bankruptcy petition signed by Rodney Jessen. CP 331. He 

attached the notice of business closure filed in the bankruptcy court by 

Rodney Jessen and the Debt Schedules and the Declaration Concerning 

Debtor Schedules signed by Rodney Jessen. CP 348, 351. 

On the basis of these documents, which showed certain debts for 

equipment leases entered into by BFP, Scoby argued that both Jessens had 

failed to properly wind up the affairs of BFP, which had been 

administratively dissolved on February 2, 2009. Scoby's proposed FFCL, 

which the trial judge ultimately approved, contained several facts derived 

from the documents pertaining to the bankruptcy, documents which had 
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never even been mentioned, much less admitted, at the trial. The 

Conclusions of Law stated in pertinent part: 

The lessens have no explanation for why they filed a 
Chapter 7 bankruptcy (total liquidation) for a company they 
had closed in 2008 and let administratively dissolve on 
February 2, 2009 (about 8 months prior to its bankruptcy 
filing). 

A dissolved corporation may not carryon any business 
except to wind up and liquidate its business and affairs. 
RCW 25.15.285(3). The totality of the circumstances 
indicates Benjamin Franklin Plumbing carried on business 
after it closed and was administratively dissolved. The 
bankruptcy petition references Defendant Scoby's ;awsuit 
and lists Alpine Financial and Ford Leasing as creditors. 
Although Benjamin Franklin Plumbing had been 
administratively dissolved on February 2, 2009, the 
equipment leases for sewer cameras and related equipment 
leased from Alpine Financial were not rejected until an 
order was signed by Honorable Karen Overstreet and 
entered on the court docket on November 30,2009. During 
this time period, the lessens were operating Outtoday. 
Additionally, the bankruptcy petition includes a statement 
dated October 8, 2009 from Rodney lessen that Benjamin 
Franklin Plumbing leases four vans to Profit 3, LLC for 
$3,000/month, which it pays directly to its creditor, Ford 
Leasing. This statement contradicts Mr. lessen's testimony 
that all vehicles were returned to the lessor because the 
lessee did not want to transfer the vehicles from one 
corporation to the next. 

The leases and vans should have been returned to the 
creditors after Benjamin Franklin Plumbing had closed and 
definitely by the time it was administratively dissolved. It 
is not credible that the equipment and vehicles were not 
being used, because during this time period, the lessens 
were also operating Outtoday, a successor corporation, 
providing the same services as Benjamin Franklin 
Plumbing provided. The sequence and timing of the 
closure, dissolution, bankruptcy filing and continued 
business operation after the dissolution support a finding 
the lessens did not properly wind up Benjamin Franklin 
Plumbing. 

CP 26-27, CL 27-29. Based on this "evidence," -- all of which was 
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derived from documents on file in the bankruptcy case -- the trial judge 

found that under RCW 25.15.30031 and Chadwick Farms Owners Ass'n v. 

FHC, 166 Wn.2d 178, 207 P.3d 1251 (2009), Gary and Rodney Jessen 

were both32 personally liable for the debts of Benjamin Franklin Plumbing 

(specifically the attorneys' fees award the court was making to Scoby for 

her prosecution of her now successful CPA claim). CP 27, CL 26, 30-31. 

b. Allowing Scoby to "Reopen" and To Offer New Evidence 
While Simultaneously refusing to Allow The Jessens to Refute 
or Contest the New Evidence. 

At the final hearing when the findings of fact, conclusions of law, and 

the judgment were entered, counsel for the Jessens objected strenuously 

that the bankruptcy documents could not be considered as evidence 

because they had never been even mentioned, much less offered and 

admitted at trial. The trial judge brushed off this objection by ruling that 

he would "treat" the submission of extra record documents as a motion to 

reopen the record and offer the documents as trial exhibits, a motion he 

then granted. Jessens counsel then stated he believed the Court was not 

properly understanding what the bankruptcy court documents actually 

showed, and he objected to there being consider without giving the Jessens 

31 This statute provides in pertinent part: "A limited liability company which has 
dissolved shall payor make reasonable provision to pay all claims and obligations, 
including all contingent, conditional, or unmatured claims and obligations, known to the 
limited liability company ... Any person winding up a limited liability company's affairs 
who has complied with this section is not personally liable to the claimants of the 
dissolved limited liability company by reason of such person's actions in winding up the 
limited liability company." 
32 Even assuming it was proper to consider the bankruptcy court documents that were not 
offered until trial was long over, they do not document any action by Gary Jessen. 
Rodney Jessen's signatures appear on these documents, Gary Jessen's signature does not. 
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an opportunity to be heard. The judge responded that since the documents 

were all Rodney Jessen's statements of his own position made to the 

bankruptcy court, there was no need for the court to hear anything further: 

MR. JONES: Could I have, for the record, your Honor's 
opinion with regard to the submission of new evidence? I 
would like that on the record for appeal. Did you consider 
all of the evidence that was submitted to you outside of the 
record? 

THE COURT: I don't know what you are actually talking 
about, actually. 

MR. JONES: The bankruptcy petition that you just 
mentioned, there was attached to the memorandum 
submitted to this Court on or about April 21, a number of 
documents that were not admitted into trial, including the 
bankruptcy petition. I just want to know if the Court 
considered those documents. 

THE COURT: The only document I was considering was 
the bankruptcy petition. 

MR. JONES: And that was not an exhibit admitted at trial. 

THE COURT: And in terms of this matter, I will just treat 
counsel's submission of the bankruptcy petition and the 
request for judicial notice as a motion to reopen the 
record, which I've granted. And those documents are 
admitted into the record. 

MR. JONES: Over any ability to discuss them from the 
plaintiff's position with regard to the defendants, the 
opportunity to be heard? 

THE COURT: It's your client's statement of his own 
position. What do you need to explain that further? 

MR. JONES: Well, your Honor, I think that one of the 
problems that the Court may have is perhaps a 
misunderstanding of some of the bankruptcy terms and that 
was my concern. I wished to have had an opportunity - but 
1-

THE COURT: I didn't see any technical terminology 
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problems in what was cited to me. 

MR. JONES: rejection of leases primarily. 

THE COURT: Rejection of leases, that's not what I was 
looking at. What I was looking at was the transaction 
itself. If a company is leasing equipment to another 
company, that's doing business. It's not that complicated.33 

RP VII, 4. 

c. Due Process Requires That A Litigant Be Given An 
Opportunity to be Heard Before He is Ordered to pay Money 
or His Property is Otherwise Taken. 

It is well settled that before a litigant can be sanctioned monetarily, 

due process requires that he be given an opportunity to be heard. Post v. 

City of Tacoma, 167 Wn.2d 300, 314, 217 P.3d 1179 (2009) (where 

litigant seeks to oppose government assessment of monetary penalties "the 

fundamental requirement of due process requires the opportunity to be 

heard at a meaningful time and in a meaningful manner.") Indeed, "our 

entire jurisprudence runs counter to the notion of court action taken before 

reasonable notice and an opportunity to be heard has been granted to both 

sides." In re Estates of Smaldino, 151 Wn. App. 356, 368, 212 P.3d 579 

(2010). "Notice and opportunity to be heard are indispensable to a fair 

trial whether the case be criminal or civil." Joint Anti-Facist Refugee 

33 Actually, it is more complicated than that, since the case law is clearly that a dissolved 
LLC is permitted to transact business if that business is part of the winding up process. 
Indeed, RCW 2S.2S.29S(2)(a) explicitly states that even after a limited liability company 
has been administratively dissolved, it "may ... preserve the limited liability company's 
business or property as a going concern for a reasonable time, prosecute and defend 
actions and proceedings, whether civil, criminal, or administrative, transfer the limited 
liability company's property, settle disputes, and perform other necessary acts . .. " But 
because the court gave the Jessens no opportunity to be heard on the subject of either the 
leases or the bankruptcy petition, they had no chance to explain why these lease 
transactions were a proper part of the wind up process. 
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Committee v. McGrath, 341 U.S. 123,177-179 (1951). 

In the present case, the trial judge blatantly violated the due process 

rights of Rodney and Gary Jessen, allowing new evidence to be presented 

by their opponent long after trial was over, and then refusing to give them 

any opportunity to meet this new evidence by presenting their own 

explanation of what the new documentary evidence actually showed, and 

why it did not show that they had failed to properly wind up the business 

of the dissolved LLC. Denied any opportunity to defend themselves, they 

were then saddled with personal liability for the LLC's debt. For these 

reasons, even if this Court holds that the violation of the CPA was 

properly found and that Scoby is properly entitled to attorneys' fees for 

establishing that violation, that portion of the judgment which imposes 

personal liability on the Jessens for this debt should be vacated. 

G. REQUEST FOR ATTORNEYS' FEES FOR WORK 
PERFORMED ON APPEAL. 

Pursuant to RAP 18.1, appellant BFP requests that this Court direct 

respondent Scoby to pay BFP its reasonable attorneys' fees incurred as the 

cost of appellate representation. The statutory entitlement to an award of 

attorneys' fees as a result of being a prevailing party under RCW 

60.04.181(3) and RCW 4.84.250 et seq. applies to appellate attorneys' 

services as well as to services rendered in the trial court. Here, as in CKP, 

the contractor should be granted an award of fees on appeal. CKP, 63 Wn. 

App. at 622-23.34 

34 The fees award in CKP was made under the predecessor lien foreclosure fees statute, 
RCW 60.04.130, which has since been replaced with RCW 60.04.181. The award in 
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H. CONCLUSION 

For the reasons stated above appellants first ask this Court to vacate 

the judgment below and remand with directions to enter judgment in favor 

of the appellants and against Scoby on her CPA counterclaim claim 

against them, and to also vacate the award of attorneys' fees to Scoby 

which the trial court ordered pursuant to its erroneous determination that 

Scoby had established a CPA violation. 

Regardless of what decision this Court makes regarding the viability of 

the determination that a CPA violation was established, appellants also ask 

this Court to vacate the decision that appellants Rodney and Gary Jessen 

are personally liable for the wrongful acts of BFP, and to vacate the 

monetary judgment against them as individuals. 

With respect to appellants' own claim that they are entitled to an 

award of attorneys' fees, they ask this Court to hold either 

(1) that they are necessarily entitled to an award of attorneys' fees in 

their favor, pursuant to RCW 60.04.181(3) operating in 

conjunction with RCW 4.84.250 et seq. which govern attorneys' 

fees awards in actions where the damages sought are less than ten 

thousand dollars, and which mandates an award of fees when the 

plaintiff in a lien foreclosure action recovers more than he was 

offered in settlement; 

or, alternatively, 

CKP was discretionary, but under Kingston Lumber, supra, because this case involved a 
lien claim of less than $10,000, the award of fees to party who prevails in action to 
enforce a lien is mandatory. 
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(2) to hold that the trial judge erred in ruling that he had no discretion 

to award them fees under RCW 60.04.181(3), and to remand to a 

different judge for that judge to exercise his or her discretion as to 

whether to award appellants their attorneys fees under RCW 

60.04.181(3). 

DATED this 27th day of January, 2011. 

CARNEY BADLEY SPELLMAN, P.S. 

No. 8787 
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, DefendantS prevail at time of trial. 

i DATED this.4L.~ of February, 2009. 

RlCR~EWELYN JONES, P 

OFFER OF SETILEMENT 
Page 1 

---/ 

RICHARD LLEWELYN'JONES, P.S. 
J>.TroRNEY ATLAI'I 

2050 -112th Avenue N.E. 
Suite 230 

Bellevue, WaShington 9800. 
14251452.7322 
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RECEIVED 

'APR 2 9 2009 

RICHARD LLEWELYN JONEs. P.s. 

IN THE SIJPERlOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR TIIE CO~'TY OF SNOHOMISH 

PLUMB SERVE DBA 

Plaintif£'Petitioner, 
Vs. 

SCOBY, ET VIR., ET AL., 

Defenda..TJ.tJRespondent. 

) 
) 
) 
) 
) 
) 
) 

No. 08-2-04508-9 

ARBITR.A.TION AWARD 

The issues in arbitration having been heard April 8, 2009, I make the following award: 

For Defendant Scoby: $9,731.25 

Reasonable attorney fees awarded to defendant as prevailing party. 

Twenty days after the award has been filed with the County Clerk, ifno party has sought a trial 
de novo, any party on six days notice to all other parties may present to the Presiding Judge or 
Court Commissioner a judgment on the Arbitration Award for entry as final judgment in this 
case. 

Was any part of this award based on the failure of a party to participate: 

()Yes 'VNo 

If yes, please identify ~: party and explain: 

Dated: '( / 1-~ /6r 
--~I--~--~--------

Arbitrator: ~ ___ _ 
Ralph I. Freese 

(Fi1e or12:inal with County Clerk; and provide copies to the Director of Arbitration and all other parties) 

SENT TO CLIENT t.f /5D£ LA (}fL 
( ) NO ACTION REQUIRE 
!X} PLEASE RESPOND TO THIS 
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. WARRANTI£S.,ANDl,IMITAn()NSON WARRANTIES: Si8haard "';arrenty js ;! ye!lrSI?i'i·~~;~n\ipa,rt$"~:i. ~' 
:;uppltedby U!!. S.ellefw","ramslh::l1 GIl WON(p(l;ffonnM andilllpcru-il;;anll eq!Jiim~1 Nh!¢li'\<.We !r't'l$ll~f1ti ) 

,1he'ser"iCing of the plumbi!''; unit(s) wei·e.c:omplelrd in Cr.vl<'~i<"11a!)lik9 ma,\rt~r a~d, tha:.~~~ b8"~;' , 
fme#tom defects;,., mfltarials and ...... '9(km.;;lt.shJp lar a ;Jcr;t.j c!365da'js Irum date ~'iiiwrK:WM,*,ormaO 
·(~pt:,fodhe 'elO;;li,l~o:ns>ll.Jetj.beI'QW,['&:!Itef'$ !lbf,p,~(iI'(~"~ti!~,gm~I,I.~ .~:'ll'~~bfrli'Oraf)Y.'F' 
dalntilye, (''aiJ'ied lherei.1-/t W.o 8uyer's el:ChJsiya Nflw..\' ... hill~ ~ifm~ctill SeUer'S Ofl~,~o me ~p:Ia~eilieijl' 
of any def?ctlve pari$Ql'workrnaI'lSnip IYtitls rEotund ot ~tI~t&i.'ia!d ,t1)/ q:U~I~\8r fo-r sa;(jl!ervl& :;t1aitb!s" '. . 
conclitions upon S\itlier receiving a(:'~Iil" 't.TItlM no(lNi of said oe.'eotwi.thin ihe3as d~ypeiJml J'iotel1 tll>'!@lh. .. , 

· StOPP<1ge&. WOrrl ~f t:ql!ifllYlel'll :o( fi'xllJr~$ or Mi QOillg recomr'MndecJ rapalrs.< oWti." ~~J)pAed 6qulpmerri. 
11)9$<0' exclusions rna'i haviii a hITlitect,er!Xl im\rmrrty: Jf part~ ha',;&'beoe" r",pl1i'ce,'~ by' US liInd not wour.l<t:Id C!n 
0)1 anyone €I~<!! dur;ngW'arrEll1iy po;,riod or 'J~" of r1e'l1~ trlOt Jaf'lc'\9E) plUinblrig 1>arttl $vpplil)d bYl:s. Wamnty 
P6{iod rna ... !i.e dilii/rI'Sllt if no\1'Ki he.reir'. {Warranty exchldes~tappa9e-¥' end !~,lSt\)llllilr Gt.lJ."oplieC Ilem!S~' All 

. INaTra"ly i&!W9$ must M e;lklW6'i:! io b<) inspected and 3.pPIO\'o;IQ by 6<t*,1'llin Franklin PlomblJl9 before any 
t'e:plllr is Inadl!' Of warraniy is~. WarrQllI'/ls·AOt iriinsl~"'9.blI!i.- Not r~!:lI'1'f6f tiarnaga c-.Ql.ls&d by weiither·. 
valve bre"ks. hiQt1 water pre!t9utq. norm"llMintenat'lt!e item~ hl)treviE:'.~e!j t'Ywtloimi':er, or manvt~re 
~~ ". 

WARRANTY EXCLUSIONS: . , ,'... " .' .'. ',' " .' ... '. 
THE FOREGOING WARr{ANll'fOS A~F.TXGltll.19IV€' AND lNUEL'OF II;l.LOTHE:'REXP.FtF.,SS~OA!lMPlIF..b 
WA.RRANTIES (e:.xCtoPT OFtltLEl 'F'RoM'SmER INCUJD1N~'3:aiJrNor t:1MITEIJ'Ttl; If"",I,.IEOWA.,A. 
AANTIES OF' MERCHANTABIU'rY ANti FITNESS FOA A PARi'1Ci.JlAR PURPOSE: SI';i..LEH SI"IALlNOT 

~~:;~~CFTZg~~~1g~~~f~f~~:~~~·~;;~i~!:I~~~';.~~·t~~~~~~~t~sLi;~'~.~~;~:V~~~~~*!f~M . 
TORT' CLAIMS it~CLUDiN(l NEGliGENCE ANI) STHIGT LiABiLITY C/H Af\iSiI'tG UNO-Ell I'He:ORIE:S O~ 
LAW WtTHRESPECT'-O Pf'lOOU{;TS SOLO Of> SERV!CESRE~Jr)Sr~ED fjy SF.:LlER OR ANY UNDER- . 
TAKJNGS,.ACTS OR OMISS1~S RELATED TtlEflETO: AND i:-I.\AL.l COMSEOUENTJAL.'INCIDEf./l)o,l .. " 
J\NDCONTINGENT'DAMAGE~ \'1HATSOE\)£R '. '; ~ .. 

Al! warranty work \'\~II be P€llvrmed during normal buSine&s nC},;.rs. Any !:us!vrne, requr,!hg Warr,ll)rf :Work nt't 
per1orme-;j oopng reg(llar busine-ss hours will- be charged a&~rvi,:e chafYB. . . . 

NOTlCe TO CUSTOMER 
.{as requimd by Wns.l1ir.!Jton Shit", RC\IV. 18.27.114) 

,T\iJspon(rac\()( ,is. I egis.tared wil~ !!.)"',s~ltiof Wc;:!ohinQ~, ,f",g~htllio!l'~,J~~NJAF~lQ;4, tlOj1.l'I;.!ii ptlste.d. 
:";lNithlhe S.tllt9iGF:i:Xindior' '~ei»~,cif. $1 ~.OOO,f61'1he PUI'p()$e..()Js~t!s'iY1M ~lm~ ~lalrl~t~~Ci!HlIitl~~ 10r (. 

breach of ;"Q(llreCl indOdlng oeg!1g~r.tor;lmpr~ I"lC,)lk"n the::(lOM\IC:! of1~'ctallr3c\8i'$ buSiness .. Jheo.: 
Bxpirnli::1n date of thi5conlractor'$ fE!flislratlo!l illl l1i\;;2(;{)9. ' 

THIS BOND OR DEPOSIT MIGHT ~OT BE SVFFICIENT TO COVER A C\..AJM THAT MIGHT AR!SE 
FROM THE WORK tJOHE,UNOER.YOUr{~ONTRAC1'. .... '.' 

This tiooe! or deposit is Ilf)t fur-yolJr excitislvei:w.e: bei:.alJ$e.it ro~rs811 wc~k rleriQnr>ed by this oontra,ctor. Th.e 
bon" or d!?po.m ~ ilTtendt;d to pay "ali<:! {;Iawl'ts up to $12.000 that y~lU and othet CIJ~oo,efi\. $Uppliers. ·sub." 
ronln!ctnrs, or taxing <)lJlhoriti€s may have. 

FOR. GREATEn PROTECTION,Y-OIJMAY wrl'HHOLb A PERCENTAGE Of' YOUR CONTRACT. 

You .mi'l' wiil'lho:d ;;; t;t)0tl'aC\;;?II~' d<?I1M~l perr.t!lnt89e! d 7CI,I~ ,,()Mlwctior; wr;lr.KJ. as ret&inage fcor a staled, 
pet!Od of lime '(0 prnv~dtr protl!-("ti0!1 ts' ycuanc:rh,*p i(1s,jra that ':iD"r pm; .. ct wm Of.tt;(l~leliKfaa T~qUlred by 
}Jc·ur cc-n(tact. . . 

YOUR PROPERTY MAY BE LlENEO" 

If supplier af mawials.lJsedil1 your, C9n$truc\~'1 pro)«:;: cr an l~rnpiQy~e Mt!;lbOOI~'~i!I'rto~.ofi'YClUr conlractor 
· Of subOOrttraClors is T\·jt paid. your pwp~rty ma~ t,e ben,;>d t;; iOi'C~p3yrneJ)t a'nd y~ could' jiiay tll.it~lOr .the 
samew(l(1<.. . . 

FOR A{)DlTJOHAlPRorEC1'10t1, YOU M.\Y REQUEST nlE CONTRACTOR TO PROVIDEYOl.l WITH 
ORIGINAL "liEN RELEASE" DOCUMENTS FROM F..ACH suttPUER OR SUBCONTRAcTOR ON YOUR 
PROJECT. 

The contrac;t£)r is ~q\.li'ed to provide ~l)U with ftlrth9r1i'l'~mal!on aPotlUili!/1 relfll\!'9 do('-uiTjentsfi ydU'iequeSI 
It. "'9neralln(ormation i5 illll!) a""iia!'>l," fmm:ih~ .slale 06j?BrII11imt or tailor /l. fndU5~fiF.s, 

CHAPTER 54 .. 50 RCW CONTAINS IMPOIUANl Fl:EQ.UIRMENTS VOU MUST fOLLOW BEr=oRE YOU 
MAY FILE A LAWSUIT FOF't OEFECTIVE CON$TRUCTiO~AGAlN8i THE SELLER OR BUILDER OF 
YOIJR HOME. FORTY.flVEOAYS BEFORE YOU F1LEYOUR LAWSUIT,YOUMUST OEUVERTO THE 
SELLER OR BUILDER THE OPPROlUNITV TO MAKE AN OFfER TO REPAIR OR PAY FOR THe 
DEFECTS. VOU ARE NOT OBUGATEb TO ACCEPT ANY OFFE!'! MAOE ay THE BU'LDe~OR SELLER 
THERE ARE STRICT DEADltNES AND !>({OCEDURES UNDER 8T A.TE LAW. AND FAilURE TO 
FOLLOW THEM MAY AFFeCT YOIJF!: ABILITY TO FILE A lAliVS01T. 
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Additional Wotes Form 

If there's any delay, 
it's you we pay!-

1-866-454-5325 

Involc& r 
Number 

Warranty: 0 Standard 2 Year 0 Other 

OPTION 

Warranty: 0 Standard 2 Year 0 Other 

Additional Job Notes /Instructions 

Pf::'/~ 5[J~~ 
J 

$ 

Proceed with work: YES 

$----------------

Please call if you have any questions about the work we have completed or estimated for you. 
Estimates are valid for 30 days. __ ..... _0& .. _-

IllOQSUI).IIS. SlAte"OS IIcIIcwo,WA 9IOQ5 (I66HS4-5325 {42S)6S30040BS LIc""""SOOAfP9SIQZ 
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No. 65459-4-1 

COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION I 

PLUMB SERVE, LLC, a Washington limited 
liability corporation, d/b/a BENJAMIN 
FRANKLIN PLUMBING, 

Plaintiff, 

v. 

VIOLA M. SCOBY and "JOHN DOE" 
SCOBY, wife and husband; and JOHN W. 
SCOBY AND VIOLA M. SCOBY 
REVOCABLE TRUST of October 9, 1995; 

Defendants/ 
Counterclaim 
Plaintiffs/Respondents, 

v. 
PROFIT TWO, LLC, a Washington limited 
liability company, d/b/a PLUMB SERVE 
AND OUTTODA Y SERVICE; RODNEY 
JESSEN, individually and as part of his 
marital community; and GARY JESSEN, 
individually and as part of his marital 
community; 

Counterclaim 
Defendants/Appellants. 

CERTIFICATE 
OF SERVICE 

The undersigned, under penalty ofpeljury, under the laws of the 

State of Washington, hereby declares as follows: 

-1-

JES002 0001 ma27e353ev 2011-01-27 
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1. I am a citizen of the United States and over the age of 18 

years and am not a party to the within cause. 

2. I am employed by the law firm of Carney Badley Spellman, 

P.S. My business and mailing address is 701 Fifth Avenue, Suite 3600, 

Seattle W A 98104. 

3. On January 27,2011, I caused to be served via US MAIL, a 

true and correct copy of the following documents on: 

Counsel For Plaintiff 

Richard Llewelyn Jones 

Attorney at Law 

2050-11 i h Avenue, NE 

Bellevue, W A 98004 

(via US Mail) 

Entitled exactly: 

Counsel for Counterclaim 

Plaintiffs/Respondents 

Yen Lam 
Galvin Realty Law Group 
6100 - 219th Street SW, Suite 560 
Mountlake Terrace, W A 98043 
(via US Mail) 

BRIEF OF APPELLANTS; 

LIL Y T. LAEMMLE 

-2-
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