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L INTRODUCTION

The primary basis for Appellants Gary Jessen’s and Rodney
Jessen’s (collectively, “Jessens™) arguments for a reversal is that a biased
trial judge manipulated the legal system to ensure victory for
Viola Scoby and the Charles W. Scoby and Viola M. Scoby Revocable
Trust dated October 9, 1995 (“Ms. Scoby”l). This argument is without
merit. Prior to trial, an independent arbitrator found in Ms. Scoby’s favor,
including the consumer protection act claim, and awarded Ms. Scoby her
entire attorney fees incurred through arbitration. In contrast, the trial court
only awarded Ms. Scoby a portion of her attorney fees incurred. There is a
clear basis in the evidence and the law to find in favor of Ms. Scoby.

The Jessens also allege they were denied their due process of law
and the actions of the trial court somehow results in a grievous injury
inflicted upon the entire justice system. This statement is tantamount to
calling the color “black” as “white.” It is a wildly inaccurate. As revealed
by the record and discussed in this brief, the Jessens have intentionally
abused and gamed the legal system for any advantage they thought they

could get way with. This case reveals the arrogance of a business and its

! For estate planning purposes, the real property located at 22902 66th P1. W., Mountlake
Terrace WA 98043 is owned by the Charles W. Scoby and Viola M. Scoby Revocable
Trust dated October 9, 1995. Charles W. Scoby is deceased. The Repondents will be
collectively referred to as Ms. Scoby in this brief.
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owners who thought that they would never be held responsible for their
actions and their aggressive pursuit of an elderly, confused woman.

The Jessens have a history of opening and shutting down
businesses. Ms. Scoby brought her counterclaim, not only on her own
behalf, but on behalf of the public. Personal judgment against the Jessens
is absolutely necessary and crucial. Sunlight is the best disinfectant’ and
light needs to be shone on the Jessens for the benefit of the public. They
need to be held responsible for their actions. They cannot outrun this

personal judgment by opening yet another company.

IL RESPONSE TO ASSIGNMENT OF ERROR

A. Response to Assignment of Error.

The trial court properly granted judgment in favor of Ms. Scoby on
her counterclaim for Consumer Protection Act violation, properly found
personal liability against Gary and Rodney Jessen for the CPA violations
and failure to comply with RCW 25.15.300, and properly exercised its
discretion to award Ms. Scoby $28,516.07 in attorneys fees and costs with

an offset of $3,350 for BFP on its quantum meruit claim.

% A well-known quote from U.S. Supreme Court Justice Louis Brandeis.
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III. STATEMENT OF THE CASE

A. Statement of Procedure.

On May 18, 2008, Plumb Serve, LL.C d/b/a Benjamin Franklin
Plumbing (“BFP”) brought suit against Ms. Scoby for breach of contract
and to foreclose on its lien in the amount of $6,655.98. CP 680-96. Ms.
Scoby counterclaimed for violations of the Consumer Protection Act. CP
660-664. On October 6, 2008, Ms. Scoby served an offer of settlement on
BFP, offering to settle for the amount of $3,350. CP 464-65. BFP
refused.

BFP’s certificate of incorporation expired on October 31, 2008.
CP 416. Sometime in 2008, BFP was shut down by the Jessens and the
Jessens began operation of Profit Two d/b/a Plumb Serve and Outtoday
Service (“Outtoday”). RP I, 97; RP 111, 93.

On February 2, 2009, BFP was administratively dissolved by the
State. CP 416. BFP and the Jessens did not inform Ms. Scoby that BFP
had dissolved. CP 382. Shortly before the first scheduled arbitration, on
February 11, 2009, BFP served an offer of settlement, offering to accept
$4,000 from Ms. Scoby to settle the case. CP 467. By this time, Ms.
Scoby had incurred substantial attorney fees from the time her offer of

settlement dated October 6, 2008 was served.
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The first arbitration was held before William Foster on February
24,2009. CP 382. The arbitration began and Gary Jessen, owner and
manager of BFP, failed to disclose it had closed its business and that BFP
had dissolved. CP 382. Mr. Foster then recused himself because he
discovered he had a conflict of interest with one of the entities operated by
Mr. Rodney Jessen. CP 382-83.

The second arbitration was held before Ralph Freese on April 8,
2009. BFP and Gary Jessen participated fully in this arbitration. Gary
Jessen testified and represented himself as the manager of BFP, and yet
failed to mention that BFP had dissolved. CP 383. Ms. Scoby prevailed
on all claims, including the claim for a consumer protection act violation.
CP 383. She was awarded $9,731.25, her entire attorney fees and costs
incurred. CP 469.

Although BFP had been administratively dissolved in February
2009, BFP filed a Request for Trial De Novo following the April 18, 2009
arbitration. CP 18. Ms. Scoby did not discover BFP had dissolved until
May 2009 through the efforts of Jennifer Gillispie, a private investigator.
Ms. Gillispie reviewed the contractor licenses and corporate documents
for both Plumb Serve LLC d/b/a Benjamin Franklin Plumbing and Profit
Two LLC d/ba/ Plumb Serve and Outtoday Service. CP 651. She also

called the number for BFP and was told that the number was bought by
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Plumb Serve and Heat Serve. CP 651. Ms. Scoby moved to add the
Jessens and their successor corporation, Profit Two, LLC d/b/a Plumb
Serve and Outtoday as Counterclaim Defendants. CP 649-655.

On October 8, 2009, BFP filed for Chapter 7 Bankruptcy. CP 326,
329-31. The trial originally scheduled for October 21, 2009 was
continued to February 10, 2010. Ms. Scoby was granted relief from the
bankruptcy stay in order to pursue her CPA claim against BFP and to
remove BFP’s lien, with the caveat that she would not seek to recover
monetary damages from the Debtor, BFP. CP 472.

Trial was held before the Honorable Eric Z. Lucas from February
10-17,2010. The trial judge made an oral ruling, but expressly stated the
decision was preliminary.

On March 2, 2010, as part of Ms. Scoby’s Memorandum on
Prevailing Party, Attorney Fees, Ms. Scoby filed a Motion for
Clarification on Oral Ruling. CP 430-44. At this time, Ms. Scoby cited
the recently decided case, Chadwick Farms Owners Association v. FHC,
LLC, 166 Wn.2d 178,207 P.3d 1251 (2009), which held those who
improperly wind up an LLC can face personal liability. CP 436. This
personal liability action is separate from the theory of piercing the
corporate veil. CP 436. Ms. Scoby alleged that the timing of the

dissolution and bankruptcy supports a finding of a failure to properly
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wind up the LLC. CP 435. In response, on March 3, 2010, the Jessens
filed a Reply to Defendants’ Memorandum on Prevailing Party, Attorney
Fees, and Motion for Clarification on Oral Ruling. In its Reply, the
Jessens specifically discuss Chadwick and attach a new document—a
corporate record for BFP showing BFP was administratively dissolved.
CP 404-409, CP 416. The Jessens also claimed that they were still in the
wind-up period because the matter remained within the US Bankruptcy
Court’s continuing jurisdiction. CP 409. To correct this false statement
(BFP’s bankruptcy case had closed), Ms. Scoby filed a Supplemental
Memorandum on March 4, 2010, which attached the following as
exhibits:

Exhibit A: Plaintiff’s bankruptcy petition

Exhibit B: Order Rejecting Leases entered on November 30, 2009
(leases not rejected until this date)

Exhibit C: Document history for Plaintiff’s bankruptcy case,

including a final entry dated February 2, 2010 indicating the case is
closed.

Exhibit D: An email from the bankruptcy clerk’s office indicating
the bankruptcy case was closed on February 2, 2010.

CP 328-378.

On March 5, 2010, the trial judge heard the partiés’ cross-motions

for prevailing party and award of attorney fees and Ms. Scoby’s motion

for clarification. The trial judge stated he was reconsidering his oral
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ruling and directed Ms. Scoby’s attorney to prepare two sets of proposed
Findings of Fact and Conclusions of Law. RP VI, 25.

On April 18, 2010, in conjunction with the two sets of proposed
Findings of Fact and Conclusions of Law, Ms. Scoby filed a
Memorandum on Findings of Fact and Conclusions of Law, reattached the
bankruptcy documents to the memorandum, and asked the trial court to
take judicial notice of the bankruptcy documents. CP 259-63. On April
21, 2010, the Jessens responded by filing Plaitniff [sp] and Third Party
Defendants’ Memorandum, objecting to the bankruptcy documents. CP
53-55.

The final hearing on Ms. Scoby’s motion for the court to take
judicial notice of the bankruptcy documents and the proposed Findings of
Fact and Conclusions of Law was held on May 7, 2010. The length of
time that passed before the final hearing was held was largely due to the
actions of Jessens’ attorney, Mr. Jones, who did not respond to inquiries to
set a mutually agreeable date for the hearing and then asked for three
3

continuances. The time line can be explained as follows:

e At the end of March, Ms. Scoby’s attorney, Ms. Lam, had not

yet received Mr. Jones’ availability for a hearing.
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* Ms. Lam sent an email dated April 6, 2010 to reserve April 16,
2010 and noted to opposing counsel, “If I do not hear from
you, I will assume this date and time works.”

® Due to the Court’s schedule, the date was moved to April 23,
2010.

e Mr. Jones’ office advised of a scheduling conflict and the
hearing was moved to April 30, 2010.

e Mr. Jones advised there was another scheduling conflict and
asked that the hearing to be rescheduled. The parties
rescheduled to May 7% at 9:30 am.

e Mr. Jones’ office indicated May 7™ would not work for them
because Mr. Jones needed to attend a trustee sale at 10:00 am
at the Snohomish County Courthouse. Mr. Jones’ office
attempted to reschedule to May 21, 2010.

e Ms. Lam objected on the basis that she has spent several weeks
trying to coordinate a first hearing date and had agreed to three
continuances. She also pointed out that Mr. Jones would be at
the courthouse and that a trustee sale would last only a few

minutes. The parties rescheduled to May 7, 2010 at 10:30 am.

? Since the Jessens are represented by new counsel on appeal, email correspondence
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The Judgment and Findings of Fact and Conclusions of Law

entered by the trial court are described in Appellants’ Brief. Appellants’

Brief, pg. 8-9.

B. Statement of Facts.

1. Ms. Scoby’s Transaction with Benjamin
Franklin Plumbing

Ms. Scoby does not recall much of the details of the transaction with
BFP’s employee, Alex Shelton. RP I, 92-93. The invoice dated March
25, 2008, lists three (3) distinct charges totaling $3,094.00 (Exhibit 1).

These charges are listed below:

Service Quantity Rate

Description

1 G17 Clear Mainline $ 499.00

1 G35 Deep repair over 4 ft. to | $2,245.00
install c/o

6 Cable 2 tubs, 1 laundry, 1 k/s | $ 350.00
line, 2 lavs

Total $3,094.00

At the bottom of the invoice, the address for BFP is listed as: 13300 SE

30t St. #105, Bellevue WA 98005. (Exhibit 1).

regarding the continuances requested by Mr. Jones will be sent to counsel so that it can
respond to this section in Appellants’ Reply.

Brief of Respondent- 9



Mzr. Shelton also completed the Additional Notes Form dated
March 26, 2008. The Additional Notes Form provided by BFP describes
the work to be performed as “To replace 21-25 linear feet of 4’ sewer line
from edge of garage out approximately 25ft to remove damaged root
section with install 2 way c/o and 2 locking ring covers,” and lists the
amount due as $6,525.12 + $580.74 (tax) for a new total of $7,105.86.
(Exhibit 2). BFP’s version includes the statement “Customer to have
asaphalt [sp] patch done” and Ms. Scoby’s signature. (Exhibit 2). Ms.
Scoby’s copy of the Additional Notes Form dated March 26, 2008 does
not have the statement “Customer to have asaphalt [sp] patch done” nor
does it have her signature. (Exhibit 103).

According to Exhibit 1, Ms. Scoby wrote three checks.

The first was for $1,684.68. This amount was crossed out

and then two other checks were written, one for $3,552.93,

and the second one for $3,103.05. These checks seemed to

reflect the fact that the original scope of work was changed.

The cross-outs on Exhibit 1 reflect the same implication.

The first scope of work was $1,684.68 for which she paid

in full and then at some point this was changed and the new

scope of work was $6,655.98.

CP 11, FF 3-4.
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2, Ms. Kristjanson’s Interaction with BFP

That same day, Ms. Kristjanson received a call in the evening from
her shaken and frantic mother. RP IV, 13. Ms. Scoby said the plumber
had been there all day and the bill was $3,000, then $5,000, and then
$7,000. RP IV, 13. Ms. Kristjanson was concerned because her mother
had been taken advantage of before and was talked into replacing her
perfectly good security system with a new security system she did not
need. RP IV, 13-14. Also, Ms. Scoby’s memory and comprehension has
been declining in the last few years. RP IV, 15. Ms. Kristjanson called
Mr. Shelton and told him she would be at the house at 9:00 am the next
morning. RP IV, 15-16.

The next day, March 26™ Ms. Kristjanson arrived at the property
at 9:00 am. She saw Ms. Scoby’s phone book open to the page showing
the Benjamin Franklin Plumbing ad, which ad indicated that if there’s any
delay, BFP will pay, a hundred percent satisfaction guaranteed, and
membership in the Better Business Bureau. RP 1V, 16.

Ms. Kristjanson spoke with Mr. Shelton who exblained it cost
$250 to join the club and it gave her mother a ten percent discount off of

the bill and free services for heating and electrical. RP IV, 18. Exhibit 1
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shows a charge of $239.40 for the club rewards and a 10% discount of
$652.51, leading to the final price of $6,655.98.

Ms. Kristjanson looked over the bill and it was so scratched out, it
did not make any sense to her. RP IV, 19. She gathered that he spent the
first day cleaning out the lines for $850 ($499 to snake out the sewer line
and $350 for the inside pipes). RP IV, 19.

She asked Mr. Shelton to show her what he was going to do. RP
IV, 19. Mr. Shelton went out to the garage and said he would replace the
sewerline, starting at the garage and going to the end of Ms. Scoby’s
driveway, which was approximately 23 feet. RP IV, 19. She asked him
three questions:

What are you going to do? How long is it going to take?

And, Is there any alternative? So I asked him those three

questions. So it was complete new sewer line on her

property, it would take two-and-a-half days. And if we

didn’t do it now, the roots would return in no time and we

would just be calling him back.

RP IV, 20 (emphasis added).

Mr. Shelton worked until 3 pm that day (six hours total). RP IV,
20. He called Ms. Kristjanson the next day at 11:30 and said that he was
done. He had worked 2.5 hours that day. RP IV, 20. The total time spent

on the replacing the sewerline was 8.5 hours, not the two-and-half days he

had stated to Ms. Kristjanson. RP IV, 20.

Brief of Respondent- 12



Ms. Kristjanson previously requested an estimate for adding a hose
bib to the back of Ms. Scoby’s house. RP IV, 21. During the phone call
informing Ms. Kristjanson that he had finished the work, Mr. Shelton said
he went under the house and measured. RP IV, 21. He indicated it would
take 40 feet of pipe to put the hose bib on and the cost would be $900,
which included a $200 discount. RP IV, 21. Ms. Kristjanson responded
that 40 feet was impossible because the plumbing runs right through the
middle of Ms. Scoby’s house. RP IV, 21. When Mr. Shelton said he had
measured and it had to be at least 30 feet, Ms. Kristjanson knew that he
had lied. RP IV, 21-22.

Since Mr. Shelton lied to Ms. Kristjanson, she went to measure the
back of Ms. Scoby’s house, which measured 17 feet from the middle of
the house to the corner. RP IV, 22, Later, Ms. Scoby had the hose bib
added for a cost of $125 and about ten feet of pipe was used. RP IV, 22.

Ms. Kristjanson was shocked that Mr. Shelton was done with the
job. RP IV, 22. Also, the exposed hole did not go to the end of the
driveway, as Mr. Shelton had indicated. RP IV, 22. She measured the
hole. RP IV, 22. She later took pictures to send to BFP because they
would not come out to the property. RP IV, 23. The pictures show the

tape measure and a measurement of 14 feet 7 inches of broken concrete or
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asphalt. RP IV, 23 (Exhibit 105). Ms. Kristjanson estimated Mr. Shelton
had installed 14 feet of sewerline. RP IV, 23.

Ms. Kristjanson had expected the new line to go to end of Ms.
Scoby’s property. RP IV, 24. The line, however, stopped “right at where
the tree root problem was.” RP IV, 24. Ms. Kristjanson was concerned
the new sewerline was connected to old pipe and the problem could
happen all over again. RP IV, 24.

Mr. Shelton also said he would put metal caps on top and cover the
hole with plywood because the open hole would be a danger to Ms. Scoby.
RP IV, 24, 25. However, he did not place caps on the cleanout pipes—
they simply had duct tape on top of them. RP IV, 24. The caps were left
right by the hole. (Exhibit 105).

Also, six weeks before trial Ms. Kristjanson contacted a plumber to
take off a toilet and clear out tree roots in the sewerline for her home. It
took an hour-an-half and cost $220, much less than the $440 charged by
BFP.RP 1V, 57.

3. Ms. Kristjanson’s Request for BFP to Examine
Property

Ms. Kristjanson testified she first contacted BFP the next morning
after Mr. Shelton had completed his work. RP IV, 26. She spoke with

Fred Bosio [sp] twice and Robert Wadleigh five or six times. RP IV, 26.
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Each time, she asked for an itemized contract, an explanation of the
charges, and for someone at BFP to come out and examine the sewerline.
RP 1V, 26-27. BFP refused. Ms. Kristjanson asked to speak with
someone with more authority. RP IV, 28. Ms. Kristjanson finally spoke
with Gary Jessen about 7 days after the work was completed and his
response was simply that linear feet does not mean in a straight line. RP
1V, 28, 60. He explained that the sewerline went down 4 feet, over 14
feet and back up 4 feet. RP IV, 60. These conversations led Ms.
Kristjanson to stop the checks. RP IV, 19. She wanted someone to
acknowledge that there was a problem. RP IV, 29. She never intended
not to pay BFP. RP IV, 29.

Rodney Jessen reviewed internal BFP documents containing notes
of BFP’s discussions with Ms. Kristjandson. RP III, 170-172. The
Jessens admitted Exhibit 8, which is a memo from Ronica to Fred with
additional handwritten notes. The typed portion of the memo is not dated
and states:

Invoice number 21920. Wanda Christianson called in for

her mother which is Viola Scoby. She said her mother is

82 years old and has been taken advantage of. She was

charged 6655.98 for some repipe work. She would like for
you to give her call so she can further discuss this matter.
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The subsequent handwritten notes are dated 3/31 and 4/1/08, detailing Mr.
Fassio’s follow-up discussions with Ms. Kristjanson at later dates.
(Exhibit 8).

Ms. Kristjanson left the sewerline exposed for three months in the
hopes that someone at BFP would come out and examine the sewerline.
RP IV, 25. On April 3, 2008, Gary Jessen filed the lien against Ms.
Scoby’s property and personally served the lien on Ms. Scoby,
approximately a week after work was completed. CP 695. The sewerline
was still exposed.

Ms. Kristjanson sent letters and photos about the sewerline to BFP.
RP IV, 29, 30 (Exhibit 105). She discovered complaints against BFP with
the Better Business Bureau. RP IV, 31. BFP continued to refuse to come
out to the property and acknowledge that there was a problem. RP IV, 33.

4, Kevin Flynn’s Examination of the Property

On May 7, 2008, Kevin Flynn of Raymark Plumbing examined the
work performed at Ms. Scoby’s property and gave an estimate of $3,350
plus tax and permit for the work that was done. RP II, 110. The estimate
includes “cleanouts to surface.” (Exhibit 106). Mr. Flynn testified he
always provided “cleanouts to surface” as part of the work involved with

the replacement of a sewerline. RP II, 110.
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Mr. Flynn returned to Ms. Scoby’s property to camera the line and
provide a DVD for the court. RP II, 112. Mr. Flynn explained there is an
upstream and down stream clean out attached to the sewerline. RP II, 115.
He further explained that the length of the cleanout is not included in the

length of the sewer line.

A. Okay the first thing we did, we went to the downstream
cleanout. We went down and cameraed all the way to the concrete
pipe where it reaches the city main and then made a video coming
back. And when we got down to the bottom of the cleanout here
(indicating), that’s when we zeroed the camera, okay? This is the
lateral line that needs to be replaced (indicating). So we zeroed the
camera when we were in the sewer and then we camaraed down to
twhere the repair finished, made a video, came back, cameraed the
other line going back and made a video coming back and zeroed it
again there and located the distance back from where the repair
finished to the existing sewer.

Q: And can you just describe in more detail what you mean by
zeroed?

A: The camera has a locator on it. You know, when we look at
the distances on the camera, we always go into the sewer. This is
the sewer here (indicating). The cleanouts, we do not consider part
of the sewer, okay, the reason being is if a guy was standing here
(indicating) and he wants to know if there’s a problem in the
sewerline, and when his counter says 20 feet and he puts the
camera in from here (indicating), that doesn’t tell me it’s 20 feet in
this direction. He would have to take this distance off of his
counter, which doesn’t make sense.

RPII, 113-114.

Mr. Flynn played his video and explained his assistant placed the camera
down one of the cleanouts and when he reached the bottom, the counter

was zeroed and measured ten feet ten inches to the repair spot. RP II, 115-
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116. Then his assistant pulled out of the cleanout and went into the other
cleanout, the upstream cleanout. Once he reached the bottom of the
second cleanout, he zeroed the counter and measured the existing pipe
towards the house, which was two feet two inches. RP I, 116.
Therefore, the sewer line replacement is 13 feet (10 feet ten inches plus 2

feet two inches). See also RP I, 117, 122.

S. Ms. Todd’s Transaction with Quttoday

On December 2, 2008, Michele Todd had a problem with her
sink—the glue gave out and the sink fell into the cabinet. RP 11, 133, 136.
She submitted a request for a referral through Service Magic, a website
that refers contractors. RP II, 133. The first contrac