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INTRODUCTION 

The primary issue at trial and on appeal of this commercial 

leasehold case is whether the lessor, Transiplex, and the lessee, 

Cargolux, agreed to terminate their lease in 2008 (instead of 2009) 

by an exchange of letters in 2008. Transiplex's first letter (May 30, 

2008) says nothing about modifying or terminating the lease, so it 

cannot be an "offer" to terminate the lease. The trial court erred as 

a matter of law in ruling on summary judgment that this letter 

exchange constituted a contract to terminate the lease in 2008 if 

the parties so intended, leaving the intent issue for trial. 

Even if the May 30 letter had been an offer to terminate the 

lease, however, Cargolux rejected termination when it filed this suit 

on June 5, 2008. Cargolux's June 5 Complaint asserted that 

Transiplex's proposed alleged termination breached the lease and 

that Transiplex was liable for the breach. This rejected any so

called offer in the May 30 letter. The trial court erred. 

In addition to other issues discussed below, both parties 

claimed prevailing-party attorney fees under the lease. The trial 

judge held that neither party proved its fees were reasonable and 

denied any fees to either party. Both parties appeal this ruling. 

This Court should reverse and remand. 
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ASSIGNMENTS OF ERROR 

1. The trial court erred in entering its order granting/denying 

motions for summary judgment on December 9, 2008, holding that 

the 2008 letter exchange constituted a written offer and acceptance 

that Cargolux would vacate rather than pay increased rent, that trial 

was required to determine the parties' intent, and that Transiplex 

could not pass on certain charges to Cargolux as Building 

Operating Costs ("BOC"). CP 935. 

2. The trial court erred in denying Transiplex's subsequent 

motions for summary judgment that the letter exchange neither 

modified nor repudiated the lease and that certain charges could 

not be included in the BOC. CP 1489, 1968. 

3. The trial court erred in refusing to admit into evidence the 

Cargolux complaint initiating this lawsuit, in which Cargolux made 

allegations directly contrary to its theory at trial. RP 456. 

4. The trial court erred in giving Jury Instruction 14 that the 

2008 letter exchange constituted an agreement if the parties 

intended it to be an agreement. CP 2391 (Copy attached). 

5. The trial court erred in denying Transiplex's CR 50(a) motion 

to dismiss Cargolux's claim that the 2008 letter exchange modified 

or repudiated the lease. CP 2370. 
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6. The trial court erred in entering its Order Denying 

Transiplex's CR 50(b) and CR 59 (a) motions for judgment as a 

matter of law or for a new trial. CP 2846. 

7. The trial court erred in entering segregation Finding of Fact 

(FF) 14 that expenses attributable to the hardstand aircraft parking 

area could not be passed on to Cargolux as BOC. CP 3122-23. (A 

copy of the Findings of Fact and Conclusions of Law Re 

Segregation, CP 3117-43, is attached). 

8. The trial court erred in entering Segregation FF 15 to the 

same effect as FF 14. CP 3123. 

9. The trial court erred in entering Segregation FF 19 

calculating overcharges to be refunded to Cargolux. CP 3124-25. 

10. The trial court erred in entering Segregation FF 20 & 22, 

calculating a refund to Cargolux based on hardstand issues. CP 

3125. 

11. The trial court erred in entering Segregation FF 21 that 

Transiplex must refund to Cargolux $102,143 of BOC. CP 3125. 

12. The trial court erred in entering Conclusions of Law based 

on these findings. CP 3126. 

13. The trial court erred in entering judgment in favor of 

Cargolux. CP 3164. 
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14. The trial court erred in entering its order denying attorney 

fees to Transiplex. CP 4364. 

15. The trial court erred in observing in its order denying 

Cargolux's motion for partial reconsideration that if it were ordered 

to award fees, the Court's "probable ruling on remand" would be 

that Cargolux should recover 50% of its fees. CP 4466-67. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Did the 2008 letter exchange modify, terminate or repudiate the 

lease where Cargolux rejected the Transiplex offer and Transiplex 

repeatedly invoked the provisions of the lease? (Issue pertaining to 

AE 1,2,5,6,13) 

2. Was it error to exclude from evidence Cargolux's intervening 

Complaint, which directly contradicted Cargolux's theory at trial? 

(AE 3,6,13) 

3. Did the trial court err in giving Jury Instruction 14, which told the 

jury that the first two letters of the 2008 letter exchange were an 

agreement in writing if the jury found that the parties intended to 

modify the lease to terminate it? (AE 4,6,13) 

4. Did the trial court err in holding that Transiplex's expenses 

incurred in litigation with the Port over the hardstand aircraft

parking area were not operating or administrative expenses 
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incurred in the operation of the Terminal for the sole reason that the 

hardstand itself had been deleted from the legal description of the 

Transiplex leasehold? (AE 1, 7-13) 

5. Was Transiplex a "prevailing party" entitled some portion of its 

attorney fees under a proportionality analysis? (AE 14, 15) 

6. Is Transiplex entitled to attorney fees on appeal? 

STATEMENT OF PROCEDURE 

Cargolux commenced this action on June 5, 2008, seeking: 

a temporary restraining order to prevent Transiplex from attempting 

to evict Cargolux from the leased premises; declaratory relief that 

Cargolux was not required to pay Transiplex's legal fees arising 

from underlying litigation with the Port of Seattle as part of the 

Building Operating Costs (BOC); damages for breach of contract. 

CP 2217, 2223-24. Cargolux alleged that the lease should 

continue to November 30, 2009, because Transiplex had not given 

timely notice of termination. CP 2222. 

The trial court denied Cargolux's motion for a TRO, and 

Cargolux paid Transiplex the disputed BOC, reserving a claim for 

refund. CP 6. Cargolux then amended its Complaint to reverse its 

initial allegation that the lease would continue to November 30, 
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2009, claiming by amendment that the lease would instead 

terminate a year earlier, in 2008. Id. 

Transiplex's Answer to the First Amended Complaint alleged 

that the lease terminated on November 30, 2008. CP 99. 

Transiplex then reversed its position and argued that the lease 

continued into 2009. CP 108. Judge Armstrong denied Cargolux's 

partial summary judgment motion. CP 303-04. Transiplex's First 

Amended Answer alleged the lease continued to 2009. CP 362. 

The parties filed cross-motions on whether the lease 

terminated in 2008 or 2009. CP 443 (Transiplex MSJ), CP 520 

(Cargolux MSJ). The parties also filed cross-motions on whether 

Transiplex could properly charge Cargolux as BOC legal expenses 

Transiplex incurred in litigation with the Port of Seattle over a 

hardstand aircraft parking area in front of one of Transiplex's 

buildings. CP 339 (Transiplex MSJ), 533 (Cargolux MSJ). Judge 

Armstrong entered a single order resolving all four motions and 

holding: (a) the 2008 letter exchange was an agreement 

terminating the lease in November 2008, but there was a genuine 

issue of fact whether the parties intended to terminate the 

agreement, which required trial; and (b) Transiplex cannot include 

in BOC Transiplex's litigation costs over the hardstand. CP 935-44. 
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On October 14, 2009, the trial court (the Honorable Hollis 

Hill) ruled on three motions for partial summary judgment by 

Cargolux and two motions by Transiplex. Judge Hill refused to 

revisit Judge Armstrong's prior rulings that litigation expenses 

related to the hardstand issue were not BOC and that a trial was 

required on whether the parties intended to modify the lease or 

whether Transiplex repudiated the lease. CP 1491-92. But Judge 

Hill also ruled that as to eight specific issues in the litigation 

between Transiplex and the Port the legal fees were properly 

included in BOC. CP 1491. 

The case was tried to a jury in January 2010. The jury made 

the following findings by special verdict: (a) Transiplex and 

Cargolux modified their lease agreement to agree it would 

terminate in 2008; (b) Transiplex did not breach the lease by failing 

to repair dock bumpers; and (c) Cargolux breached the lease 

agreement by failing to leave the premises in the condition required 

by the lease, damaging Transiplex in the amount of $92,000. CP 

2397-98. 

The trial court (the Honorable Jay White) did not submit to 

the jury the allocation of Transiplex's legal fees between those 

properly included in BOC and those not properly included. Instead, 
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Judge White reviewed the records and determined that Transiplex 

must refund to Cargolux $102,143 in BOC charges. CP 3113-16. 

Judge White entered findings regarding segregation of fees, CP 

3117, and a judgment in favor of Cargolux. CP 3164. 

Both parties appealed. CP 3470, 3510. 

The lease provided for attorney fees. CP 259. Judge White 

denied fees to both parties, ruling that Transiplex was not a 

prevailing party and that neither party had carried its burden to 

establish the reasonableness of its fees. CP 4364. The court 

denied Cargolux's motion for reconsideration, but observed that if 

this court determined that an award was mandatory, the trial court 

would likely award 50% of Cargolux's fees. CP 4457, 4466-67. 

Both parties appealed from the rulings on fees. CP 4468, 4590. 

STATEMENT OF FACTS 

A. Transiplex leases space at Transiplex's Sea-Tac 
terminal to Cargolux for transferring cargo to and from 
Cargolux airplanes. 

Transiplex develops and operates air cargo facilities at 

airports, including Sea-Taco RP 759. Transiplex leases ground at 

airports and builds terminal facilities for the movement of air cargo. 

RP 883. Transiplex basically provides a "home" for air cargo 

forwarders, and others involved in air cargo movement. Id. 
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In the early eighties, the Port of Seattle invited Transiplex 

representatives to visit Sea-Tac to discuss developing a multi-use 

air cargo facility at Sea-Taco RP 759. In 1982, Transiplex signed a 

long-term Ground Lease with the Port of Seattle for the construction 

and operation of an air cargo terminal and related operations. CP 

215. Transiplex constructed extensive facilities that it sublets to 

subtenants such as Cargo lux. Id. 

Cargolux is an international all-cargo air carrier with its 

principal place of business in Luxemburg. CP 1. In 2007, Cargolux 

had gross revenue of $1.7 billion and operated 15 Boeing 747 -400F 

cargo planes that carried 700 million tons of cargo during the year. 

CP 319. Cargolux does not carry packages like Federal Express, 

but transports very large shipments of items such as Boeing spare 

parts, engines, animals, pharmaceuticals, and other cargo. RP 

272. Cargolux operates four flights per week into Sea-Taco RP 

273-74. Cargolux contracts with ground handling agents to load 

cargo onto pallets, typically 8-feet-by-10-feet aluminum sheets that 

can be easily loaded onto and off of the aircraft. RP 281. 

Cargolux entered into its first lease with Transiplex in 1992. 

RP 277. Transiplex and Cargolux renewed their lease in 1999, but 

failed to sign a new lease agreement. CP 209. Transiplex initially 
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sent a proposed new lease to Cargolux providing for a five-year 

term and an option to renew. Id. Cargolux refused to sign a five

year lease, and Transiplex sent a second lease with a one-year 

term and no renewal option. Id. It appears that neither lease was 

signed by either party. Id. The two leases were identical in all 

significant respects except for 11 2 (term) and 11 2.3 (option to 

renew). Id. 

In 2000, the parties signed "Amendment No.1 n. Id. A copy 

of this Amendment is found at CP 265 and is appended to this brief. 

The amendment recites that it amends a lease dated October 21, 

1999, without apparent recognition that no one signed the 1999 

lease and without stating whether the amendment changes the five

year lease or the one-year lease. Judge Sharon Armstrong held on 

summary judgment that the 2000 amendment is valid and 

incorporates all provisions of the 1999 leases except term and 

termination/renewal provisions, which are modified by the 

amendment. CP 938. Amendment No.1 provides for a one-year 

term with automatic renewal on the first day of December unless 

"written notice [is given] at least one (1) year prior to the December 

first anniversary .... n CP 265. Amendment No.1 thus provided 

the operative language for this litigation. 
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B. Cargolux disputed paying its proportionate share of 
Transiplex's legal costs for litigation against the Port of 
Seattle as part of the Building Operating Costs (BOC) 
charged by Transiplex to all tenants. 

Nearly all of Transiplex's leases, including the Cargolux 

lease, are "triple net" leases in which the tenants agree to pay all 

costs incurred in operating the terminal in addition to a base rent. 

CP 216. These charges are referred to as Building Operating 

Costs, or BOC. Id. The 1999 leases list specific expenses 

included in BOC, adding that BOC includes "all other operating and 

administrative expenses of every kind and nature incurred by 

Landlord in the operation of Terminal," subject to exceptions not 

relevant here. CP 223-24 (five-year lease), CP 245 (one-year 

lease agreement).1 

In 2005, the Port of Seattle attempted to raise Transiplex's 

rent without giving notice required under this lease. The Port's 

action led to litigation over this and other issues. CP 216-17. 

Transiplex included its legal fees from the Port litigation in the BOC 

and charged each tenant its proportionate share of the legal 

expenses. CP 218. For two years, Cargolux paid the BOC 

1 In the balance of this brief, cites to the 1999 lease are to the five-year lease, 
since it is identical in all relevant respects to the one-year lease. 
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including the legal fees, but in 2008, Cargolux refused to pay its 

portion of the legal fees. CP 218. This dispute is further discussed 

below, in the argument section. 

C. The primary dispute in this case is whether the parties 
contracted to terminate the TransiplexlCargolux lease 
through the 2008 letter exchange. 

The TransiplexlCargolux lease does not provide for an 

increase in the base rate. CP 223. Accordingly, the only way to 

increase the rent was to negotiate in connection with the automatic 

renewal of the lease each year. By 2007, Transiplex had not 

increased Cargolux's base monthly rent for 12 years. CP 418. In a 

2007 letter exchange shortly before the automatic renewal date of 

December 1, Transiplex proposed a rent increase but the parties 

never reached agreement. CP 418-19. At Cargolux's request, 

Transiplex first reduced the proposed increase, CP 422-23, and 

then spread the rental increase over five years, CP 425. Cargolux 

did not accept these proposals. CP 367. 

Soon after commencing this lawsuit, Cargolux moved for 

summary judgment that the 2007 letter exchange constituted notice 

that the lease would terminate one year later, on November 30, 

2008. CP 75-76. The trial court denied the motion, CP 303, and 

Cargolux then abandoned this theory. 
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In March 2008, Transiplex sent a letter to all of its tenants, 

including Cargolux, explaining that the 2007 BOC charges under 

the lease had been higher than projected due to the litigation with 

the Port of Seattle. CP 218, 287. Transiplex invoiced each tenant 

for its proportionate share of the excess BOC expenses, which in 

the case of Cargolux was $76,564. CP 290. After several months 

of discussion, Cargolux refused to pay the increased BOC. CP 

219. Transiplex served Cargolux with a Notice of Intent to Declare 

Default on May 29,2008. Id. 

Simultaneously with the BOC dispute, Transiplex proposed 

an increased base rent for the lease term beginning December 1, 

2008. The first letter in the 2008 letter exchange is the Transiplex 

May 30, 2008 letter to Cargolux. CP 87-88, Trial Exhibit (UTX") 257 

(copy appended to this brief). The letter explains that Transiplex 

offered possible renewal options prior to the beginning of the 

December 1, 2007 lease term, but U[u]nfortunately, Cargolux has 

not accepted any of the aforementioned proposals offered to you 

over six months ago." Id. The letter continued, U[y]our lease with 

Transiplex and your rights to occupy the premises will expire on 

November 30, 2008." Id. Transiplex proposed an increased base 

rent and asked for a decision by June 11 whether Cargolux would 
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renew at that rent; otherwise, on June 11, 2008, Transiplex would 

begin to market the premises to other interested parties. Id. 

The major dispute in this lawsuit - but not the only dispute -

is whether the Transiplex May 30, 2008 letter (a) was an offer to 

terminate the lease as of November 30, 2008 that Cargolux 

subsequently accepted, or (b) was a request to increase the base 

rent. Cargolux claims that the letter was an offer to terminate or 

else an anticipatory repudiation of the lease. The trial court held on 

summary judgment that the letter exchange could be a modification 

or repudiation, but that a trial was necessary to determine the intent 

of the parties. CP 940-41. At trial, the jury found that Transiplex 

and Cargolux modified their lease agreement through the letter 

exchange. CP 2397. 

Cargolux did not immediately respond to the Transiplex May 

30 letter, but instead filed this lawsuit on June 5, 2008. CP 2206. 

In its June 5 Complaint, Cargolux asked for declaratory relief (a) 

that it was not required to pay Transiplex's legal fees arising from 

the Port litigation and included in the BOC and (b) that it was not in 

default under the lease. CP 2222. Cargolux alleged that 

"Transiplex has not provided sufficient notice under the Lease to 

terminate and thus the Lease automatically renewed until 
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November 30, 2009, on the December 1, 2007, anniversary date; 

[and] that Transiplex may not seek any adjustment to the base 

monthly rental rate for the duration of Lease and that such base 

rate remains $24,362.10 until at least November 30, 2009 .... " Id. 

Cargolux did not immediately serve its June 5 Complaint on 

Transiplex, but served a copy of its motion for a TRO. CP 2676. 

The court denied Cargolux's TRO and Cargolux then paid the BOC 

under protest. CP 219. 

On June 11, 2008, Cargolux responded to the Transiplex 

May 30 letter. CP 90, TX 5 (copy appended to this brief). This is 

the second letter in the 2008 letter exchange. The Cargolux letter 

disputed Transiplex's position that the lease terminated on 

November 30, 2008 (Id.): 

We consider Transiplex's position a breach of our lease. It is 
our position that your failure to provide notice of termination 
prior to December 1, 2007 resulted in continuation of the 
lease under the automatic renewal provision of the First 
Amendment. ... [I]n order to avoid the sudden disruption to 
our business that could result from such a notice, Cargolux 
will vacate the premises as of November 30, 2008. We will 
then hold Transiplex liable for the resulting direct and 
consequential damages from this breach. 

The third letter in the 2008 letter exchange is Transiplex's 

June 12, 2008 reply to Cargolux. CP 92-93, TX 6 (copy appended 

to this brief). Transiplex repeated its position that it properly gave 
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notice of termination before December 1, 2007, but emphasized 

that it would abide by a court ruling on the termination date (Id.): 

Because Cargolux is currently occupying the facility and 
conducting its operations as usual, we request that if 
Cargolux truly believes that the notice was inadequate, they 
should present the matter to a judge for an immediate ruling. 
If the court rules that the notice was inadequate, Transiplex, 
of course, would comply with the court's ruling and Cargolux 
would remain for an additional year under the rental terms 
set by the court. 

Cargolux did not respond. Instead, it subsequently moved for 

summary judgment in August 2008, but reversed its position, 

arguing that the lease terminated in 2008. CP 70. Transiplex also 

reversed its position, arguing that the lease would not terminate 

until 2009. CP 108. The trial court denied Cargolux's motion; 

nonetheless, Cargolux vacated the premises in 2008. CP 959. 

ARGUMENT 

A. The 2008 letter exchange neither modified, terminated 
nor repudiated the lease where Cargolux rejected the 
Transiplex offer and Transiplex repeatedly invoked the 
provisions of the lease. 

1. Introduction. 

Judge Armstrong ruled on summary judgment that the 2008 

letter exchange was an agreement that Cargolux would vacate the 

premises rather than pay increased rent, that the agreement was in 

writing, and that there was consideration for the agreement. CP 
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940. But the court also held that the parties' prior pattern of formal 

negotiations with a formal amendment to the lease created at least 

an issue of fact whether the parties actually intended to modify the 

lease. Id. The court also found that issues of fact precluded 

summary judgment on Cargolux's alternative theory that Transiplex 

repudiated the lease through the 2008 letter exchange. CP 940-41. 

The various Judges erred by denying summary judgment to 

Transiplex, refusing to revisit the issue, denying Transiplex's 

motions for judgment as a matter of law both during and after trial, 

and by other trial errors. This Court should hold that the 2008 letter 

exchange could not have been a modification or repudiation of the 

lease as a matter of law, reverse and remand. 

A motion for summary judgment may be granted when there 

is no genuine issue as to any material fact, and the moving party is 

entitled to judgment as a matter of law. CR 56(c). This Court 

reviews a summary judgment order de novo, viewing the facts and 

reasonable inferences in the light most favorable to the nonmoving 

party. Khung Thi Lam v. Global Med. Sys., 127 Wn. App. 657, 

661 n.4, 111 P.3d 1258 (2005). "In the contract interpretation 

context, '[s]ummary judgment is not proper if the parties' written 

contract, viewed in light of the parties' other objective 
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manifestations, has two "or more" reasonable but competing 

meanings.'" Go2Net, Inc. v. C I Host, Inc., 115 Wn. App. 73, 83, 

60 P.3d 1245 (2003) (quoting Hall v. Custom Craft Fixtures, Inc., 

87 Wn. App. 1, 9, 937 P.2d 1143 (1997)). 

Washington follows the objective manifestation theory of 

contracts. Hearst Communications, Inc. v. Seattle Times Co., 

154 Wn.2d 493, 503, 115 P.3d 262 (2005). This court attempts "to 

determine the parties' intent by focusing on the objective 

manifestations of the agreement, rather than on the unexpressed 

subjective intent of the parties." Id. "Thus, when interpreting 

contracts, the subjective intent of the parties is generally irrelevant 

if the intent can be determined from the actual words used." Id. at 

503-04. This Court "do[es] not interpret what was intended to be 

written but what was written." Id. at 504. 

2. An offer must be accepted according to its terms 
and any additional material change is a counter
offer, not an acceptance. 

Well-accepted principles of contract law govern this case. 

When a party offers to enter into a contract, the other party's 

acceptance of the offer must be identical in all material respects 

with the offer: "The acceptance of an offer is always required to be 

identical with the offer, or there is no meeting of the minds and no 
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contract." Sea-Van Investments Associates v. Hamilton, 125 

Wn.2d 120, 126, 881 P.2d 1035 (1994) (quoting Blue Mt. Constr. 

Co. v. Grant Cy. Sch. Dist., 49 Wn.2d 685, 688, 306 P .2d 209 

(1957)). A purported acceptance that changes or adds a material 

term constitutes a counter-offer, not an acceptance. Sea-Van, 125 

Wn.2d at 126. Whether a variation from the offer is material 

depends on the particular facts of the case. Id. 

In Sea-Van, the purchaser offered to buy two parcels from 

two different owners to close together with 20% down and the 

balance on interest-only two-year notes at 10% interest. Id. at 123. 

The sellers purported to accept the offer, but asked for interest to 

be paid quarterly and for the parcels to close separately. The 

Supreme Court held that these material changes were never 

accepted by the purchaser, resulting in a lack of mutual assent and 

preventing the formation of a valid contract. Id. at 126-27. 

Sea-Van is consistent with a long history of Washington 

precedent. E.g., Blue Mt Canst. Co., supra (1957); St. Paul & 

Tacoma Lumber Co. v. Fox, 26 Wn.2d 109, 127, 173 P.2d 194 

(1946) ("An acceptance, to be effectual, must be identical with the 

offer and unconditional. Where a person offers to do a definite 

thing, and another accepts conditionally or introduces a new term 
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into the acceptance, his answer is either a mere expression of 

willingness to treat or it is a counter proposal, and in neither case is 

there an agreement"). The principle is well-nigh universal. See, 

e.g., RESTATEMENT (SECOND) CONTRACTS § 58 (1981) ("An 

acceptance must comply with the requirements of the offer as to 

the promise to be made or the performance to be rendered"). 

3. The Transiplex May 30 letter only offered to 
continue the lease at increased rental rates. 

The trial court erroneously interpreted the Transiplex May 30 

letter as an offer to terminate the lease.2 CP 939-41. This was 

error because Transiplex's letter never offers to terminate the 

lease. Rather, the letter states unequivocally that the lease will 

terminate: "Your lease with Transiplex and your rights to occupy the 

premises will expire on November 30, 2008." CP 87. Transiplex 

never says that it is offering to terminate the lease; that would be an 

irrational reading of the letter, which unequivocally states that the 

lease will expire on November 30. Transiplex may have been 

incorrect in this assertion - and indeed withdrew the assertion soon 

2 The trial court expressed this in several different ways: "Cargolux argues that 
the parties thereby modified the 2000 amendment and terminated the lease 
early"; "the parties agreed Cargolux would vacate rather than pay increased 
rent"; "there is a genuine issue of material fact as to whether the parties have 
terminated their lease." CP 939-41. 
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after writing this letter - but there is not a hint in its letter of a 

suggestion or request that Cargolux enter into a new agreement 

that the lease terminates in 2008? 

The only offer in the May 30 Transiplex letter was to renew 

the lease under an increased base rent. CP 87. There simply are 

no words in the letter than can be interpreted as a proposal by 

Transiplex to prematurely terminate the written lease. 

4. The Cargolux June 11 letter neither accepted 
increased rental rates nor agreed that the lease 
would terminate in 2008. 

Cargolux did not immediately respond to the Transiplex May 

30 letter, but instead filed its June 5, 2008 Complaint that initiated 

this lawsuit. CP 2217. As discussed above, Cargolux took the 

position that the lease had not been terminated and was 

automatically renewed until November 30, 2009. CP 2221-22. 

Even if the Transiplex May 30 letter had been an offer to terminate 

the lease in 2008, Cargolux's June 5 Complaint rejected the offer 

by asserting that the lease did not terminate in 2008, but in 2009. 

3 Scott Wilson, Transiplex Chief Operating Officer, testified at trial that the 
reference to "November 30, 2008" was a typographical error, which should 
have read 2009. RP 827-28. But since Wilson never told Cargolux that he 
meant "2009" (RP 870-71) testimony that it was a typo is not relevant under the 
objective-manifestation theory of contracts. 
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Cargolux argued that the contents of the June 5 Complaint 

were not communicated to Transiplex before Cargolux "accepted" 

the 2008 lease termination by its June 11 letter. CP 2676. The 

flaw in this argument is that Transiplex was served with the TRO on 

June 5, giving Transiplex notice that Cargolux had filed its 

Complaint. Id. Notice of the filing of a lawsuit gives constructive 

notice of the contents of the lawsuit because it invites inquiry about 

the contents, which are available as a public record. Aberdeen 

Fed. Say. & Loan Ass'n v. Hanson, 58 Wn. App. 773, 777, 794 

P.2d 1322 (1990) (filing a document for public record gives 

constructive notice of its contents to anyone who has reason to 

examine the record); IN.. Wash. Laborers-Employers Health & 

Sec. Trust Fund v. Harold Jordan Co., 52 Wn. App. 387, 391, 

760 P.2d 382 (1988) (notice that a document is filed in the public 

record gives notice of its contents to anyone for whom the notice 

invited further inquiry). Accordingly, notice to Transiplex that 

Cargolux filed its TRO constructively notified Transiplex that 

Cargolux rejected the idea that the lease would terminate in 2008. 

Cargolux's June 5 Complaint rejected any arguable May 30 offer by 

Transiplex to terminate the lease, ending any possibility of 

acceptance of the so-called offer. 
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When Cargolux responded to the Transiplex May 30 letter 

on June 11, it unequivocally stated that it refused to pay increased 

rent and that it did not believe the lease had terminated. CP 90, TX 

5. To the contrary, Cargolux considered Transiplex's position that 

the lease terminated in 2008 to be a breach of the lease, which was 

the premise of its lawsuit. Id. Cargolux asserted that the failure to 

provide notice of termination of the lease prior to December 1, 

2007, resulted in automatic renewal of the lease from December 1, 

2008 to December 1, 2009. Id. Cargolux agreed to vacate the 

premises to avoid disruption of its business, but unequivocally 

asserted that, "[w]e will then hold Transiplex liable for the resulting 

direct and consequential damages from this breach." Id. 

No one can read this letter as an "agreement" to terminate 

the lease or to modify the lease to provide that it would terminate 

on November 30, 2008. If the lease were modified to terminate in 

2008, Cargolux would have no claim for damages because there 

would be no breach of the lease. Nor does Cargolux say that it is 

agreeing that the lease will expire in 2008, but asserts to the 

contrary that Transiplex's position is itself a breach of the lease. 

Accordingly, even if the Transiplex May 30 letter could be 

considered an offer to terminate or modify the lease, Cargolux flatly 
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rejected that offer. Furthermore, Cargolux added a distinctly new 

term when it reserved the right to sue Transiplex for damages for 

breach of the lease. The trial court therefore should have granted 

summary judgment that the 2008 letter exchange was not a 

modification or termination of the lease as a matter of law. The 

lease therefore remained in effect until November 30, 2009, and the 

trial court erroneously denied damages to Transiplex for Cargolux's 

breach of the lease. Remand is required. 

5. Transiplex never repudiated the lease and 
repeatedly invoked the provisions of the lease. 

The trial court also denied Transiplex's motion for summary 

judgment that it did not repudiate the lease through the 2008 letter 

exchange. The issue was submitted to the jury, which never 

reached repudiation, having found that the lease was modified or 

terminated. CP 2397. Neither the evidence on summary judgment 

nor the evidence at trial was sufficient to establish repudiation. The 

trial court erred in denying summary judgment and in submitting 

this issue to the jury. 

A party repudiates a contract by stating clearly that the party 

either will not or cannot perform its contractual obligations. 

Wallace Real Estate Inv. Inc. v. Groves, 124 Wn.2d 881, 898, 

881 P.2d 1010 (1994). A party's intent not to perform may not be 
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implied from doubtful and indefinite statements that performance 

mayor may not take place. Lovric v. Dunatov, 18 Wn. App. 274, 

282, 567 P.2d 678 (1977). Rather, an anticipatory breach is a 

"positive statement or action by the promisor indicating distinctly 

and unequivocally that he either will not or cannot substantially 

perform any of his contractual obligations." Id. 

Thus, in Wallace Real Estate, a letter stating that the party 

could not perform and requesting a new agreement was an 

anticipatory breach, or a repudiation of the contract. 124 Wn.2d at 

898. By contrast, a letter questioning the extent of services is not a 

repudiation. Olson Media v. Energy Sciences, Inc., 32 Wn. App. 

579, 648 P.2d 493, rev. denied, 98 Wn.2d 1004 (1982). Nor is a 

statement that the defendants "may" not be able to perform. 

Lovric, supra. Even after a repudiation, a party may withdraw the 

repudiation if the other party has not relied on it and changed its 

position. Hemisphere Loggers & Contractors, Inc. v. Everett 

Plywood Corp., 7 Wn. App. 232, 234,499 P.2d 85, rev. denied, 81 

Wn.2d 1007 (1972). 

The 2008 letter exchange cannot be read as a repudiation of 

the lease. The May 30 Transiplex letter relies on the lease and 

expresses the hope that Cargolux would continue to lease from 
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Transiplex. CP 87-88, TX 257. The most that can be said is that 

Transiplex relied on a mistaken impression of the facts (that notice 

was properly given under the lease prior to the December 1, 2007 

renewal date). But Transiplex also relied on the terms of the lease: 

this was an affirmation of the lease, not a repudiation. 

Moreover, in response to the June 11 letter from Cargolux, 

Transiplex immediately responded that it would comply with any 

court ruling establishing that the lease would not terminate in 2008. 

CP 92, TX 6. A party's expression of willingness to comply with a 

lease is the antithesis of repudiation. The trial court erred. 

In any event, Transiplex soon after changed its position and 

argued that the lease did not terminate in 2008 because no one 

gave notice prior to December 1, 2007. On August 22, 2008, 

Transiplex opposed the Cargolux motion for partial summary 

judgment, arguing, "when Cargolux failed to give timely notice prior 

to December 1, 2007 ... the lease automatically renewed for an 

additional year." CP 108. On September 17, 2008, Transiplex 

amended its answer to allege that the lease did not terminate in 

2008. CP 362. In short, Transiplex never repudiated; if one could 

argue that Transiplex repudiated, it withdrew the repudiation almost 

immediately and several times subsequently. 
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6. The trial court erred in submitting the issue of the 
2008 letter exchange to the jury. 

For all the reasons discussed above, the trial court erred in 

denying Transiplex's motion for partial summary judgment that 

Transiplex neither modified, terminated, nor repudiated the lease, 

and in denying Transiplex's motion for judgment as a matter of law 

at the close of Cargolux's case. The Court should reverse and 

remand for further proceedings based on the correct legal analysis 

that the 2008 letter exchange did not modify, terminate, or 

repudiate the lease. 

B. Cargolux's June 5 Complaint directly contradicted 
Cargolux's theory at trial and should have been 
admitted into evidence. 

Cargolux's central theory on summary judgment and at trial 

was that Transiplex had offered to terminate the lease and that 

Cargolux accepted the offer through its June 11 letter. This theory 

was undermined by Cargolux's June 5 Complaint, alleging that 

Transiplex had not provided sufficient notice under the Lease to 

terminate and thus that the Lease "automatically renewed until 

November 30,2009, on the December 1,2007, anniversary date ... 

" CP 2222. The trial court erred in excluding the June 5 

Complaint. Exclusion of this important evidence is an independent 

reason to reverse the result of trial (although, as argued above, the 

27 



Court should rule that there was neither termination nor 

modification of the lease, making retrial of this issue unnecessary). 

"An admission in a pleading is treated like any other 

admission and may be introduced as evidence." 58 K. reg/and, 

Washington Practice: Evidence § 801.53 at 426 (5th Ed. 2007). 

Our Supreme Court has held that a judge committed reversible 

error by refusing to admit into evidence the complaint in the case as 

well as a complaint in a former action: 

The appellant was entitled to have all of the complaints in 
this case and the complaint in the former action in the 
superior court and the two libels in the admiralty suit 
admitted in evidence. There were palpable inconsistencies in 
them which the appellant had a right to have the jury 
consider, even though it seemed likely that the respondent 
might have some reasonable explanation for some or all of 
them. 

Schotis v. N. Coast Stevedoring Co., 163 Wash. 305, 314-15, 1 

P.2d 221 (1931). Pleadings in the case do not constitute proof by 

themselves, RCW 5.40.010, but they are certainly admissions on 

which the jury may rely. 

Transiplex offered the Cargolux Complaint as an Exhibit 

through the testimony of a Cargolux North America manager, but 

the trial court refused to admit it. RP 456. The trial court 
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subsequently denied Transiplex's motion for a new trial based on 

the refusal to allow the Complaint into evidence. CP 2430. 

The refusal to admit the June 5 Complaint was prejudicial to 

Transiplex. Cargolux asserted in its Complaint that the lease would 

not terminate until November 2009 because Transiplex had not 

given notice of cancellation by November 30,2007. Six days later, 

Cargolux sent its June 11 letter to Transiplex, and later claimed that 

the June 11 letter accepted Transiplex's offer to terminate the 

lease. In short, Cargolux's position at trial directly contradicted its 

position in its Complaint. The jury should have had the benefit of 

that Complaint in answering Special Verdict Question One, "[d]id 

Transiplex and Cargolux modify their lease agreement to agree that 

it would terminate on November 30, 2008?" CP 2397. The fact 

that Cargolux sought a declaration that the lease was not 

terminated would have been extremely important to the jury and 

would probably have changed its decision. The Court should 

reverse for this reason alone. 
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C. Instruction 14 erroneously told the jury that the first two 
letters of the 2008 letter exchange were an agreement in 
writing if the jury found that the parties intended to 
modify the lease to terminate it. 

The trial court's Jury Instruction No. 14 improperly told the 

jury that if the parties intended to modify the lease, then 

Transiplex's May 30 letter and Cargolux's June 11 letter constituted 

an agreement in writing: 

If you find that the parties intended by the correspondence 
between Scott Wilson (Exhibit 257) and Joseph Joyce 
(Exhibit 5) to modify the lease to terminate it as of November 
30, 2008, then that correspondence constitutes an 
agreement in writing executed by the parties within the 
meaning of paragraph 32 of the parties' lease (Exhibit 1). 

The lease is a contract and any modification of a lease is a 
contract. Once a contract has been entered into, mutual 
assent of the contracting parties is essential to any 
modification of the contract. 

To establish a modification, Cargolux must prove by a 
preponderance of the evidence, through the words or 
conduct of the parties, that there was an agreement of the 
parties on all essential terms of the contract modification, 
and that the parties intended the new terms to alter the 
contract. 

CP 2391 (copy attached). This instruction relieved the jury from 

evaluating whether the Transiplex letter was an offer and the 

Cargolux letter was an acceptance. Instead, the jury was simply 

left to evaluate the parties' intent independent of the language of 
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the letters. This was erroneous as a matter of contract law and 

unconstitutional as a comment on the evidence. 

Transiplex excepted to Instruction 14,4 triggering a lengthy 

colloquy. RP 1268-81. Judge White explained that Instruction 14 

followed Judge Armstrong's prior summary judgment ruling. RP 

1271. Judge Armstrong had ruled that paragraph 32 of the 1999 

lease required a writing executed by the parties to modify or amend 

the lease. CP 939. Judge Armstrong ruled that the letters 

constituted a written agreement that "Cargolux would vacate rather 

than pay increased rent, and the agreement was reached through 

written offer and acceptance contained in the parties' signed 

correspondence. " CP 940. But she also ruled that the 

inconsistency between prior formal negotiations and the relatively 

informal exchange of letters created an issue of fact on whether the 

parties intended to modify the lease. CP 940. Judge White 

explained that the purpose of Instruction 14 was "basically, to take 

Paragraph 32 out of the debate, that this exchange of 

correspondence satisfies Paragraph 32." RP 1271. 

4 The exceptions were taken on January 25. On January 26, the court explained 
that he had added new Instruction 13, and renumbered the remaining 
instructions. RP 1301. As a result, the exceptions refer to the critical 
instruction as number 13, but it was renumbered 14 the following day. 
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Transiplex argued that the instruction was a comment on the 

evidence that two (of the three) letters constituted an agreement. 

RP 1277. When Transiplex asked why the instruction states that 

the two letters constitute an agreement in writing, Judge White 

replied (RP 1278-79): 

Because that's exactly what I ruled that it does do. But it has 
a huge condition attached to it, as a finding by the jury, proof 
by a preponderance of the evidence, if you find that the 
parties agree by that correspondence to modify the lease. 

The flaw in Instruction 14 is precisely that it instructed the 

jury that the Transiplex letter and the Cargolux response were in 

fact an agreement in writing and that all that remained was a finding 

of intent to modify the lease. This was error for all of the reasons 

discussed in the first argument, supra, because Cargolux did not 

accept the so-called offer in the May 30 letter and added add itional 

terms not part of the Transiplex offer in response. It was also a 

comment on the evidence because Instruction 14 told the jury that 

these two letters were the relevant letters and that they constituted 

an agreement if the jury simply found intent. Equally troubling, the 

instruction wholly omits Cargolux's intervening June 5 Complaint. 

Our Constitution provides that "Judges shall not charge 

juries with respect to matters of fact, nor comment thereon, but 
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shall declare the law." Const., art. IV, § 16; see a/so CR 510). The 

purpose of this constitutional prohibition is to prevent the judge's 

opinion of the evidence from influencing the jury. City of Kirkland 

v. O'Connor, 40 Wn. App. 521, 523, 698 P.2d 1128 (1985) 

(reversing a DUI conviction, holding that instructing the jury not to 

infer anything from the absence of a breathalyzer test is an unlawful 

comment on the evidence). 

A jury instruction impermissibly comments on the evidence if 

it allows the jury to infer the judge's opinion regarding the 

"credibility, weight or sufficiency of some evidence introduced at the 

trial." Kirkland, 40 Wn. App. at 523; Hamilton v. Dep't of Labor & 

Indus., 111 Wn.2d 569, 571, 761 P.2d 618 (1988); Adair v. 

Weinberg, 79 Wn. App. 197,205,901 P.2d 340 (1995). Whether 

the instruction is an improper comment turns on the facts and 

circumstances of each case. Kirkland, 40 Wn. App. at 523. 

Instruction 14 commented on the evidence by bolstering the 

testimony of Cargolux's Mr. Joyce that his understanding of 

Transiplex's letters was that the lease was terminated as of 

November 30, 2008. RP 372. It also undermined the testimony of 

Transiplex's Mr. Wilson that he did not consider his May 30 letter to 

be either an offer to modify or a repudiation. RP 1005-06. In 
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essence, the trial court vouched for Cargolux in preference to 

Transiplex. Such comments are improper and highly prejudicial. 

Instruction 14 was also internally inconsistent. The first 

paragraph told the jury all it needed to find was intent, while the 

third paragraph told the jury it must find agreement on all essential 

terms through words or conduct of the parties, together with the 

intent to alter the contract. CP 2391. A reasonable juror would 

conclude that the court had already found agreement in the letter 

exchange and that all the jury had to do was find intent. 

The trial court erred in giving Instruction 14 and in denying 

Transiplex's motion for new trial based on the Instruction. This 

Court should reverse on this independently sufficient ground. 

D. Transiplex's expenses incurred in litigation with the Port 
over the hardstand aircraft parking area are Building 
Operating Costs chargeable to the tenants because they 
are operating or administrative expenses incurred in the 
operation of the terminal. 

This Court reviews summary judgment de novo and follows 

the objective manifestation theory of contracts, as discussed above. 

Here, the trial court erred in granting partial summary judgment that 

the legal expenses incurred in connection with the hardstand 

aircraft parking area ("hardstand") are not BOC because that 

lawsuit arose out of the deletion of the hardstand from a legal 
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description in Transiplex's lease with the Port. CP 935, 942. This 

was error because BOC broadly include "all other operating and 

administrative expenses of every kind and nature incurred by 

[Transiplex] in the operation of [the] Terminal .... " CP 15-16. 

As further discussed below, Cargolux was integrally involved 

in negotiations over the Seventh Amendment to the Transiplex 

Ground Lease with the Port, and expressly approved it. E.g., CP 

343-44. Paragraph Six of the Seventh Amendment provides that 

the Premises is to be used for activities "incidental to the handling, 

receipt, and dispatch of air cargo and freight, including the loading 

and unloading of aircraft operated by airlines handling [Transiplex's] 

tenants' shipments of such air cargo and freight." E.g., CP 343 n.2. 

When the Port disputed the tenants' right to 747 nose-load parking 

on the expanded hardstand, Transiplex was forced to litigate the 

issue. The costs of Transiplex's attempt to protect its tenants' 

rights (including Cargolux's rights) under this provision are the very 

costs giving rise to this litigation. In a triple-net lease, these are 

standard BOC. Yet the trial court erroneously ruled that they were 

not BOC. This Court should reverse and remand. 
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1. Factual Background 

The TransiplexlCargolux lease, like leases with other 

Transiplex tenants, requires the lessee to pay BOC in addition to 

base rent (CP 223-24, emphasis added): 

3.2 Additional Expenses: In addition to the Base Rent 
provided in Section 3.1 above, Tenant shall pay to Landlord 
in monthly installments as additional rent (hereinafter 
"Additional Expenses") the Tenant's portion of any increase 
in the operating expenses of the Terminal in excess of those 
amounts set forth herein in Exhibit C (hereinafter "Base 
Expenses"). Additional Expenses shall include, but not be 
limited to, ground rental and charges imposed by The Port of 
Seattle (hereinafter "Port") pursuant to that certain Lease 
Agreement with Landlord dated September 28, 1982 (as 
amended), assessments or charges imposed by any federal, 
state or municipal authority or government including 
leasehold excise taxes and real and personal property taxes, 
all maintenance and repairs, heat, air conditioning, power, 
water, and sewer charges, janitorial services, security 
services, insurance premiums for fire, extended coverage, 
liability, and any other insurance that Landlord deems 
necessary for the operation of the Terminal, interest on 
Landlord's indebtedness for Terminal, parking charges 
pursuant to Section 22.2 hereof and all other operating 
and administrative expenses of every kind and nature 
incurred by Landlord in the operation of Terminal; 

By contrast, the exclusions from BOC are very narrow (id.) 

(a) Any expenditure made by the Landlord for payment of 
principal against the debt incurred by Landlord 
described in Section 3.2.2 hereof; 

(b) Any tax on profits earned by Landlord; 

(c) Any costs arising from the construction of any addition 
or modification of any building not required for the 
operation or maintenance of said building; 
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(d) Any amount directly chargeable by the terms of this 
lease to a particular tenant other than the Tenant 
which is a party to this Agreement. 

The lease further provides that Transiplex will estimate BOC 

periodically and charge tenants, with an annual adjustment at the 

end of the calendar year. Id. 

Cargolux paid the BOC without comment or protest until 

2008. CP 623. The BOC charges included legal fees relating to 

the dispute with the Port. CP 623-24. As early as 1994, Cargolux 

proposed changing the BOC to "cap" the expenses over which 

Cargolux had no control. CP 624-25. Transiplex declined and 

Cargolux continued to sign leases and amended leases. Id. 

In 2005, the Port improperly attempted to unilaterally raise 

Transiplex's ground-rental rates without proper notice, which would 

have resulted in passing the increase on to Transiplex's tenants. 

CP 216-17. Transiplex litigated the issue with the Port, along with 

other issues, including the hardstand issue (CP 217): 

As a last resort, Transiplex pursued litigation to prevent the 
Port from improperly increasing rates, to assure adequate 
aircraft parking for current and future tenants and to address 
other issues related to the use of the leasehold. Each claim 
advanced by Transiplex impacts the operation of our efforts 
to maintain a full-service air cargo terminal at Sea-Taco 

Transiplex obtained summary judgment in its favor with 

respect to the Port's attempted rental increase, saving its tenants 
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considerable money. CP 217. The lawsuit involved a number of 

other issues, including the hardstand issue. Transiplex's original 

lease with the Port included an aircraft-parking area in front of 

Transiplex's Building A, the building in which Cargolux was located. 

CP 922 (copy attached) is a drawing of the Transiplex leasehold, 

showing an airplane parked on the parking area included in 

Transiplex's leasehold. Transiplex Building A is immediately to the 

north of the aircraft and the taxiway is immediately to the south. 

The aircraft sits on a rectangular section of hardstand sufficient to 

support the weight of a fully-loaded Boeing 747-400 cargo plane. 

In 2000-2002, the Port proposed that Transiplex relinquish 

Transiplex's leasehold interest in the aircraft parking area. CP 622. 

In return, the Port would expand the hardstand in order to 

accommodate Transiplex's tenants' 747 nose-load parking on the 

expanded hardstand. Id. As noted above, Paragraph 6 of the 

proposed Seventh Amendment provides that the Premises is to be 

used for activities "incidental to the handling, receipt, and dispatch 

of air cargo and freight, including the loading and unloading of 

aircraft operated by airlines handling [Transiplex's] tenants' 

shipments of such air cargo and freight." E.g., CP 343 n.2. 

"Cargolux was a primary reason for the amendment because since 
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late 1999, their aircraft had been improperly intruding into the 

taxiway corridor during their loading operations." CP 622-23. 

Cargolux's consent was required for any amendment 

because Cargolux (and other tenants) had rights to use the aircraft 

parking area under their leases with Transiplex. CP 623. Cargolux 

was one of Transiplex's primary tenants and had long used the 

Transiplex parking area for nose-load operations for its 747-400 

cargo jets. Id. Transiplex, Cargolux and other tenants met with 

Port representatives, who explained this proposed Seventh 

Amendment to the TransiplexlPort Ground Lease. Id. Port 

representatives told Cargolux and Transiplex that the Port would 

guarantee continued nose-load parking for Transiplex's tenants, 

including Cargolux, on the expanded hardstand, to be shared with 

other Sea-Tac cargo operators. Id. Cargolux agreed with the 

proposal and its lease was amended accordingly. Id. 

Following completion of the hardstand expansion, Cargolux 

asked the Port to reassign its aircraft parking to the expanded 

hardstand. CP 218. But the Port declined to allow the promised 

nose-load parking, which then became a major issue when 

Transiplex sued to enforce the Port's contractual obligation under 

paragraph 6 of the Seventh Amendment. CP 622-23. Ultimately, 
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the trial court held that the Port was not required to provide nose-

load parking in the expanded hardstand, and this Court affirmed. 

Sea- rae Air Cargo Ltd. P'ship v. Port of Seattle, 156 Wn. App. 

1022, rev. denied, 169 Wn.2d 1031 (2010) (unpublished). 

In March 2008, Transiplex notified all tenants, including 

Cargolux, that the 2007 BOC was higher than projected due to the 

legal expenses associated with the Port litigation. CP 53. When 

Cargolux failed to pay the increased BOC after an exchange of 

correspondence, Transiplex sent a notice of intent to declare a 

default. CP 64. Cargolux then filed this lawsuit, seeking a TRO 

against Transiplex, CP 2217, which the trial court denied. CP 219. 

Cargolux then paid the increased expenses under protest. Id. 

The parties filed cross-motions for summary judgment on 

whether the hardstand expenses could be included in BOC. Judge 

Armstrong granted partial summary judgment that the hardstand 

expenses could not be included within BOC because the hardstand 

had been deleted from the legal description in the lease and was no 

longer within the definition of the "terminal" (CP 941-42 (emphasis 

added»: 

The Additional Expenses authorized by Paragraph 3.2 of the 
lease do not expressly include litigation costs or attorney 
fees. They do include, however, "all other operating and 
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administrative expenses of every kind and nature incurred by 
Landlord in the operation of Terminal", with exceptions not 
relevant here. 

"Terminal" is a defined term. It includes the Transiplex Air 
Cargo Terminal as legally described in Exhibit B to the 
Lease. The Ground Lease between Transiplex and The Port 
of Seattle was modified in 2002 by deleting a portion of the 
property (the hardstand) leased by Transiplex from Sea-Tac 
and previously used to park planes. Cargolux was required 
to agree to this seventh amendment to the Ground Lease. 
After 2002, the legal description of the Terminal no longer 
included the hardstand. 

2. Legal Analysis. 

As a threshold matter, legal expenses incurred in litigation 

arising out of the operation of a leasehold are well within the broad 

definition of BOC in the lease: "other operating and administrative 

expenses of every kind and nature incurred by Landlord in the 

operation of the Terminal .... " The only cases cited by the parties 

hold that legal costs involved in litigation are operating costs within 

the meaning of contracts. Ariz. Oddfellow-Rebekah Hous. Inc. v. 

U. S. Dep't of Hous. & Urban Dev., 125 F.3d 771 (9th Cir. 1997); 

Chevron U.S.A., Inc. v. United States, 20 Ct. CI. 86 (Ct. CI. 1990). 

Arizona interpreted language in regulatory agreements between 

HUD and owners of low-income housing projects. The agreement 

at issue prohibited the owner from spending project revenues for 

anything other than "reasonable operating expenses." 125 F.3d at 
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773. The issue was whether legal fees spent in defending 

discrimination lawsuits arising from the day-to-day operation of the 

project constitute "operating expenses." 

The Ninth Circuit held, "[w]ith respect to attorneys' fees, it is 

widely accepted that they are operating expenses, if they are 

incurred in legal actions that benefit the project." Id. at 774. The 

Ninth Circuit concluded that legal expenses incurred in suits arising 

out of the project's day-to-day business do indeed benefit the 

project and should be considered "operating expenses." Id. at 775. 

The Court reached the same result in Chevron U.S.A., holding that 

expenses of defending against a personal injury action are "costs of 

... operating the [petroleum] reserve .... " 20 Ct. CI. at 87. 

The trial court erred in concluding on summary judgment that 

"[I]itigation over the hardstand is not an expense of operating the 

Terminal because the hardstand is not part of the Terminal." CP 

942. The lease focuses on expenses "of every kind and nature 

incurred by Landlord in the operation of Terminal .... " CP 223-24 

(emphasis supplied). The focus is on the "operation of Terminal" -

not on the physical dimensions of the hardstand - and the 

operation of the Terminal necessarily extends to the premises 

immediately adjoining the Terminal. 
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Indeed, the entire purpose of the lease was solely "for air 

cargo purposes .... " CP 225 (11 4.1). And paragraph 6 of the 

Seventh Amendment to the Ground Lease similarly provides that 

the Premises is to be used for activities "incidental to the handling, 

receipt, and dispatch of air cargo and freight, including the loading 

and unloading of aircraft operated by airlines handling [Transiplex's] 

tenants' shipments of such air cargo and freight." E.g., CP 343 n.2 

(emphasis added). It is impossible to handle air cargo without 

moving the cargo to and from the airplane. 

Access to the airplane is accordingly an essential function of 

operation of the Terminal. Transiplex relinquished the hardstand to 

the Port in return for the Port's paragraph 6 promise to expand the 

hardstand for the use of Cargolux and others. Cargolux agreed to 

the proposal and asked that its aircraft be assigned to the 

expanded hardstand immediately upon completion of the project. 

The litigation directly arose from the operation of the terminal. The 

lessor must be able to cover Business Operating Costs that arise in 

litigating over facilities directly necessary to its tenants' business 

operations. 

One can easily visualize other similar examples of litigation 

incurred in connection with the operation of the terminal. If the Port 
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refused to allow any cargo plane to use the taxiway accessing the 

Transiplex terminal, any litigation between Transiplex and the Port 

relating to the use of the taxiway would clearly be an expense 

incurred by Transiplex in the operation of the Terminal, even 

though it concerned an area nowhere near the legal description of 

the Terminal. Similarly, if the Port simply blocked all cargo-carrying 

trucks from accessing the Terminal, litigation to open those crucial 

routes would also be a BOC. This case is no different. 

Transiplex's legal expenses incurred with respect to the 

hardstand were operating expenses within the reasoning of 

Arizona and Chevron. As the Ninth Circuit reasoned, attorney 

fees are operating expenses "if they are incurred in legal actions 

that benefit the project." 125 F.3d at 774. Restoring access to the 

Transiplex terminal was undeniably for the benefit of the tenants of 

the Terminal. The trial court erred as a matter of law in granting 

summary judgment on this issue. This Court should reverse and 

remand for a redetermination of amounts Cargolux owes Transiplex 

for BOC. 
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E. Transiplex is entitled to attorney fees as a prevailing 
party. 

The lease provides for attorney fees: "In the event that suit is 

brought, attorney's fees and costs are to be awarded to the 

prevailing party." CP 237, 259. 

Attorney fees and costs may be awarded when authorized 

by contract. Cornish Coli. of the Arts v. 1000 Virginia Ltd. 

P'ship, 158 Wn. App. 203, 231 1158, 242 P.3d 1 (2010). As a 

general rule, the prevailing party is the one receiving an affirmative 

judgment in its favor. Marassi v. Lau, 71 Wn. App. 912, 915, 859 

P.2d 605 (1993), abrogated on other grounds by Wachovia SBA 

Lending, Inc. v. Kraft, 165 Wn.2d 481,200 P.3d 683 (2009). This 

Court recently explained in Cornish that where distinct and 

severable claims are at issue, "we apply the proportionality 

approach, pursuant to which each party is awarded attorney fees 

for the claims on which it succeeds or against which it successfully 

defends and the awards are then offset." Cornish at 232 11 59, 

citing Marassi, 71 Wn. App. at 918. In determining attorney fees, 

Washington follows the lodestar method, under which "the party 

seeking fees bears the burden of proving the reasonableness of the 

fees." Mahler v. Szucs, 135 Wn.2d 398, 433-34, 957 P.2d 632, 
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966 P.2d 305 (1998). Hours pertaining to unsuccessful theories or 

claims must be excluded. Mahler, 135 Wn.2d at 434. 

The trial court issued a detailed 38-page Memorandum and 

Order Denying Attorney Fees. CP 4364 et. seq. The court 

concluded that Cargolux was the prevailing party under the 

circumstances of this case (CP 4377-78): 

Cargolux clearly prevailed on the major claims which have 
driven this case from its inception: whether the parties' lease 
was terminated on November 30, 2008 (an issue on which 
Cargolux achieved an economic benefit between $448,243 
and $627,444) and whether Transiplex could pass on to 
Cargolux 17.4517 percent of litigation expenses Transiplex 
incurred concerning its ground lease with the Port of Seattle 
(an issue on which Cargolux achieved an economic benefit 
of $224,582). 

But the trial court also concluded that neither party carried its 

burden of proving that the respective fee requests were reasonable. 

CP 4383 et seq. The court carefully analyzed the Cargolux billings 

and found them insufficient. CP 4391 et. seq. 

The trial court denied Cargolux's motion for reconsideration, 

noting that Cargolux had not addressed the many deficiencies 

identified by the Court in the Cargolux fee application. CP 4457 et. 

seq. The court reasoned that any ruling based on the pleadings so 

far would be arbitrary. CP 4464. Nonetheless, the court ruled that 

if this Court ordered him to make an award based on the pleadings 
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before him, he would likely award 50% of Cargolux's fees. CP 

4466-67. 

A proportionality approach is appropriate here, unless this 

Court agrees that Cargolux should not prevail on any issues. In 

any event, if this Court reverses on any of the trial court's key 

rulings, then the denial of attorney fees should be reversed and the 

case remanded for a redetermination of attorney fees.5 

F. The Court should award attorney fees to Transiplex on 
appeal. 

Transiplex should prevail on appeal for all of the reasons 

discussed above. The Court should award attorney fees to 

Transiplex for the appeal. Cornish, supra, 158 Wn. App. at 2361111 

70-71. 

CONCLUSION 

The Court should hold as a matter of law that the 2008 letter 

exchange neither modified, terminated nor repudiated the lease 

and that the lease continued in effect until November 30, 2009. 

The Court should remand for calculation of damages to Transiplex, 

5 The trial court found that Transiplex's declarations and billing records were 
insufficient to support its fee requests. CP 4383. We disagree, but in the event 
of reversal and remand, it will be necessary to re-determine Transiplex's 
attorney fees. 
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consisting of unpaid rent and BOC because of Cargolux's 

premature abandonment of the lease. 

The Court should also hold that the trial court erred in 

denying admission of Cargolux's June 5 Complaint into evidence 

and in giving Jury Instruction 14, for which the trial court should be 

reversed. To the extent that jury issues remain on remand, a new 

trial should be held. 

The Court should also hold that the trial court erred in 

calculating the building operating costs to be charged to Cargolux 

and remand for recalculation. 

Finally, the Court should remand for recalculation of attorney 

fees and award fees on appeal to Transiplex. 

2011. 
RESPECTFULLY SUBMITIED this ~ay of January 

~~1-r"V\ . Mastets, WS 78 
Madison Av~ue Nortti 

Bainpridge Is, WA 98110 
(206) 780-5033 

48 



CERTIFICATE OF SERVICE BY MAIL 

I certify that I mailed, or caused to be mailed, a copy of the 

foregoing BRIEF OF APPELLANT postage prepaid, via u.s. mail 

on the !~ay of January 2011, to the following counsel of record 

at the following addresses: 

F. Ross Boundy 
Ambika Kumar Doran 
DAVIS WRIGHT TREMAINE LLP 
1201 Third Avenue, Suite 2200 
Seattle, WA 98101-3045 

Jami K. Elison 
MARSTON ELISON, PLLC 
Anderson Park Building 
16880 N.E. 79th Street 
Redmond, WA 98052-4424 

Sheri Lyons Collins 
Adam C. Collins 
THE COLLINS LAW GROUP, PLLC 
2806 NE Sunset Blvd Ste A 
Renton, WA 98056-3180 
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,.,.,' TRANSIPlEX 
. .., , (SEATTLE) INC. 

May 30,2008 

Mr. Joseph M. Joyce 
Manager Operations, Compliance & Security 
Cargolux Airlines International S.A. 
Area Office, the Americas 
238 Lawrence Ave., Suite 0 
South San Francisco, CA 94080 

Reference: Air Cargo Facility - Sea Tac International Airport 

Dear Mr. Joyce: 

Under separate cover I have sent your company a Notice of Intent to Declare 
Default. This letter assumes that that issue is cured prior to the deadline set forth in 
that notice. 

On October 26, 2007, November 2, 2007, and again on November 13. 2007, we 
offered possible renewal options for your existing premises at our Sea Tae 
International Airport, Air Cargo Facility. 

Unfortunately, Cargolux has not accepted any of the aforementioned proposals 
offered to you over six months ago. 

Your lease with Transiplex and your rights to occupy the premises will expire on 
November 30, 2008. We are requesting that you indicate prior to June 11, 2008, if 
you wish to renew your lease with Transiplex under the following conditions: 

• Five Year Lease Term 
• 28,676 sq. ft. of Distribution space @ $14.82 per sq. ft. per year 
• Estimated Building Operating Cost @ $5.00 per sq. ft. per year 

Estimated Gross Monthly Rental Cost 

$425,064.00 
143,380.00 

$ 568,444.00 

After June 11, 2008 Transiplex will begin to market the premises to interested 
parties. 

P.O. Box 68515 / Seattle, Washington 98168 I Phone 206-244-3404 f Fax 206-244-6510 
e-mail '¥~~B~aoLcom 

------ - •.. --



, 
'" 

Mr. Joseph M. Joyce 
May 30,2008 
Page 2 of2 

Cargolux has received many advantages, including lower rental rates for several 
years now and Transiplex needs to receive market rental rates for your premises at 
the end of your current lease term. 

We thank you for your past business and hope that you'll continue to lease from 
Transiplex as we do appreciate having you as a tenant and trust that you value the 
benefits of locating at our air cargo facility .. 

Should you have any questions regarding the above, please contact me directly. 

Most sincerely, 
Transiplex (Seattle) Inc. 

Scott J. Wilson 
Vice President 

cc: I. Morgan, VP, the Americas 
J. Piontkowski, Regional Manager, N.W. USA 
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cargolux 

Mr. Scott Wilson 
Vice President 
SEA-TAC Air Cargo, LP 
Transiplex (Seattle), Inc. General Partner 
P.O. Box 68515 
Seattle. Washington 98168 
By email: transiplex@ao1.com 

June 11, 2008 

Re: Cargolux Lease 

Dear:Mr. Wilson: 

1bis letter is in response to your lett~r dated May 30, 2008 addressed to me. It is 
unfortunate that Transiplex has taken the position that "Cargolux's rights to occupy the 
premises will expire on November 30, 2008.~· We consider Transiplex's position a 
breach of our lease. It is our position that your failure to provide notice oftennination 
prior to December I, 2007 resulted in continuation of the lease under the antomatic 
renewal provision of the First Amendment. Despite our position, however, it is clear 
from your letter that unless Cargolux agrees to an unprecedented rate increase effective 
December 1, 2008, Transiplex will again assert that Cargolux is delinquent and issue 
another Notice of Intent to Declare Default. Thus. in order to avoid the sudden disruption 
to our business that could result from such a notice, Cargolux will. vacate the premises as 
of November 30,2008. We will then hold Transiplex liable for the resulting direct and 
consequential damages from this breach. 

We are not interested in renewing our lease with Transiplex under the conditions 
descnoed in your letter nor under any conditions tbat require Cargolux to pay for the 
litigation expenses arising from your lawsuit with. the Port of Seattle. 

Sincerely, 

Qarg~OUX Airlines e 1i6. n- fYl.. '-
~hM. yce ----

Manager Operations, Compliance & Security 
North America - Western Region 

cc: I. Morgan. J. Piontkowski, R Clements 
jng009.08 

Area 1 Western Region Operations Office 
270 Lawrence Avenue, Suite A 
South San Francisco, CA 94080 
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JON G. SCHNEIDLER 
.ANDREW J. ScRNEIDLER 

SCHNEIDLER & SCBNEIDLER, PLLC 

ATTORNEYS AT LAw TEI.EPHONE (20G) 624·9400 
TELECOP~(206)587.o579 

VIA EMAIL AND U.S. MAIL 

Ms. Roxanne S. Clements 
Lachter + Clements LLP 
Attorneys at Law 
1150 Connecticut Avenue, Suite 900 
Washington, D.C. 20036 

June 12, 2008 

Re: Cargolux Airlines International S.A. 

Dear Ms. Clements: 

I am writing in response to the June 11, 20081etter from Mr. Joyce of Cargolux to Scott Wilson 
of Transiplex. We are disappointed to learn that Cargolux no longer wishes to remain a tenant in 
the Transiplex facility. We hope that they might reconsider. 

However, Mr. Joyce also states that Cargolux intends to hold Transiplex liable for a breach of the 
lease due to an alleged failure to give proper notice oftermination prior to December 1, 2007. 
We believe that such notice was properly given. Because Cargolux is currently occupying the 
facility and conducting its operations as usual, we request that if Cargolux truly believes that the 
notice was inadequate, they should present the matter to a judge for an immediate ruling. If the 
court rules that the notice was inadequate, Transiplex, of course, would comply with the court's 
ruling and Cargolux would remain for an additional year under the rental terms set by the court. 
By bringing this matter up for detennination now, it would be resolved and allow the parties to 
plan accordingly and avoid any damages beyond the expense of the legal fees and court costs. 
Indeed, ifCargolux elects not to bring the matter up for determination now, Transiplex will take 
the position in any later proceeding that Cargolux waived its opportunity to resolve the matter 
early and avoid damages. 

This should not pose a significant burden since your client already has a lawsuit against 
Transiplex under Cause No. 08-2-19293-8 KNT in King County Superior Court. By the way, 
neither our client nor counsel have received the summons or complaint. I believe that 
Mr. Boundy has already communicated to Mr. Collins, your local counsel, that we are authorized 
to accept service on behalf of the client. 

1301 FIFTH AVENUE. SUITE 2600, SEA'm.E, WASHINGTON 98101-2622 
www.SCHNEIDLEkLAW.COM 
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Ms. Roxanne S. Clements 
June 12,2008 
Page 2 

In accordance with the requirements of the Lease, we are sending a copy of this letter to 
Mr. Piontkowski, the party designated by Cargolux for receipt of all such notices. 

cc: Scott Wilson 
James Piontkowski (by Certified MaillReturn Receipt Requested) 
F. Ross Boundy 
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AMENDMENT NO.1 
TO 

LEASE AGREEMENT 

THIS AGREEMENT NO. 1 TO LEASE AGREEMENT (this IIArnendment") is 
entered into this 25th day of October, 2000, by and between SEA
TACAIR CARGO LIMITED PARTNERSHIP, a Washington Limited 
Partnership, acting by and through its. general partner TRANSIPLEX 
(SEATILE), INC. {the "lANDLORD"} and CARGOLUX AIRLINES 
INTERNATIONAL S.A .. , (the ''TENANT'') for the purpose of amending that 
certain Lease Agreement dated October 21, 1999/ (referred to as the 
IILeasell) to reflect a one year notice of cancellation of the Lease for the 
premises. 

WITNESSETH 

WHEREAS, LANDLORD and TENANT desire to amend and modify 
the terms, covenants, provisions and conditions of the Lease to create a year 
to year periodic tenancy, all in a manner hereinafter specified: 

NOW, THEREFORE, for good and valuable consideration, the mutual 
exchange and recejpt of which are hereby acknowledged by the parties, it is 
mutually understood and agreed by and between LANDLORD and TENANT 
that the Lease is hereby altered, modified and amended in the following 
respects: 

1. (Section 2.1.). The term of the lease Agreement is amended to 
add that the TENANT shall have the right to notify the 
LANDLORD that the TENANT intends to discontinue business 
operations at Sea-Tac International Airport and shall give at 
any time during the term, one (1) years notice in writing to the 
LANDLORD to terminate the Lease and vacate the premIses; 
provided, however, this amendment is conditione.d upon 
Tenant discontinuing all business. operations at Sea -Tae 
International Airport. 

2. This lease will renew automatically on the first day of 
December until written notice at least one (1) year prior to the 
December first anniversary is given by either party. 

In all other respects, except as herein provided' for, the terms, proviSions, 
conditions and covenants of the Lease shall remain In full force and effect. 
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C) 

AMENDMENT NO.1 
CARGOLUX AIRUNES INTERNATIONAL S.A. 
PAGE2of2 

IN WITNESS WHEREOF, the parties have executed this Amendment 
as of the day and year first mentioned above. 

WITNESSED BY: 

WITNESSED BY: 

SEA~TAC AIR CARGO LIMITED 
PARTNERSHIP 
BY: TRANSIPLEX (SEATTLE), INC., 
General Partner 

OARGOLUXAIRUNES INTERNATIONALS.A. 
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INSTRUCTION NO, J..!j 
If you find that the parties intended by the correspondence between Scott Wilson 

(Exhibit 257) and Joseph Joyce (Exhibit 5) to modify the lease to terminate it as of 

November 30, 2008, then that correspondence constitutes an agreement in writing 

executed by the parties within the meaning of paragraph 32 of the parties' lease (Exhibit 

1). 

The lease is a contract and any modification of a lease is a contract. Once a 

contract has been entered into~ mutual assent of the contracting parties is essential to 

any modification of the contract. 

To establish a modification, Cargolux must prove by a preponderance of the 

evidence, through the words or conduct of the parties, that there was an agreement of 

the parties on all essential terms of the contract modification, and that the parties 

intended the new terms to alter the contract. 
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5 

6 

7 

8 

0" ,: 

Hon. Jay White 
Hearing Date!fime: March 26, 2010/9:00am 

. With Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KiNG 

9 CARGOLUXAIRUNES INTERNATIONAL, 
S.A., 

a Luxembourg corporation, 10 
No. 08-2-19293-SKNT 

11 Plaintiff, IW'F3 ; j» SrI\;-
FINDINGS OF PAC!' AND 
CONCLUSIONS OF LAW RE: 12 VS. 
CARGOLUX'S RE-NOTED MOTION 
FOR JUDICIAL SEGREGATION PER 
DECEMBER 10, 2008 ORDER 
GRANTINGIDENYING MOTIONS FOR 
SUMMARY JUDGMENT 

13 SEA-TAe AIR CARGO L.P., a Washington 
l~ted partnership, acting by and through its 

14 general partner TRANSIPLEX (SEATTLE)) 
INC., 

15 a Washington corporation, 

16 Defendant. 

17 

18 
TIllS MA ITER llaving come on regularly before the undersigned judge of the above-

19 entitled court, and Cargolux Airlines International, SA. ("Cargolux"), having appeared 

20 through its attorneys of record, Adam C. Collins and Sheri Lyons Collins, Jami K. Elison and 

21 Roxanne Clements pro hac vice, and defendant Sea-Tae Air Cargo, Inc'S acting by and 

22 through its· general partner Transiplex (Seattle)~ Inc., (''TlJU.sip!ex''), baving appeared throug 
ecJ.. A~\'I~c:. OClyctJ) {j}J C'IJ ;V\a\l""\" u" .za,.O> 

23 its attorney ofrecord, F. Ross Boundy" and the court having heard arguments of coUnsel and 

24 reviewed the fOllowint' ." 

~ Pt~t:.(t r-I'd.\-e 4~c;.+'~S e;.J c:JJ"".,.., ~~., I,,'" Hc..,t~ 
26 MN iSED (lilA Ib, i LW16SEDFINDINGS. OF FACT TKl! COu.lN$UWG4,p PLLC. . 6t!. 5$l 

AND CONCLUSIONS OF LAW RE: CARGOLUX'S 2II06~Ws.!'~S1.n'l'EA'-
RE-NOTED MOnON FOR JUDICIAL TEL: 425.271.2575 
SEGREGATION - 1 . FAX: 425.271.0'18B 

25 
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3 

4 

5 

7 

8 

9 

ID 

11 

12 

13 

14 

IS 

16 

17 

]8 

19 

20 

21 

22 

23 

24 

25 

2. 

f , 
: " 

Fees Per December 10, 20{)8 Order GrantingIDenying Motions for Summary 

Judgment and all attached exhibits; 

215/2010 Declaration of Adam C. Collins Re: Cargolux's Re~Noted Motion for, 

Judicial·Segregation of Disallowed Attorneys Fees Per December 10, 2008 Order 

Granting/Denying Motions for Sununary Judgment and all attached exhibits; 

3. December 10,2008 Order G~tingIDeDying Motions for Summary Judgment; 

4. 2/4/09 Declaration of Andrew J. Schneidler in Support of Transiplex's 

Supplemental Briefing on Segregation of Attorney's Fees with all attached 

exhibits; 

5. First Amended and Supplemental Complaint for Declaratory Judgment, ~WlCtive 

Relief, Damages and Rescission filed in King County Superior Court Cause No. 

05-2-28089-1 SEA; 

6. Transiplex's Opposition to Cargolux's Motion for Judicial Segregation Of Fees and 

Cross-Motion for Evidentiary Hearing; 

7. Transiplex's Supplemental Briefing on Segregation of Attorney's Fees dated 

214/09; 

8. 2/4/09 qeclaration of F~ Ross Boundy in Support of Supplemental Briefing on 

Segregation of Attorney's Fees; 

9. Transiplex's Opposition to Cargolux's Motion for Judicial Segregation of 

DisalJowed Attorney Fees dated 816/09; 

10. 816/09 Declaration of Scott Wilson in Opposition' to Cargolux's Motion for 

Judicial Segregation; 

26 pm as . (La iOj , " iG bED FINDINGS OF FACf 
AND CONCLUSIONS OF LAW RE: CAROOLUX'S 
R£.NOTED MOTION FOR JUDICIAL 
SEGREGATION - 2 

THB COWNsL\W ~OUF PLLC 
2806 NE SUNSBTJJL'v.D •• SUrrs A 

JiENTON, WA. 98OS6 
~ 425.27J.2S7~ 
PAX) 425.27L0188 

XI:l.:l 1.3r~3SI:l' dH 
CP 3118 



11. 8/6/09 Declaration of F. Ross Boundy in Opposition to Cargolux's Motion for 

2 Judicial Segregationi 

3 12. Transiplex's Supplemental Briefing on Allocation of Attorney's Fees dated 

4 
10/23/09; 

5 
13. 2/23/09 Supplemental Declaration of Andrew J. Schneidler in Support of 

6 
Transiplex's Supplemental Briefing on Segregation of Attorney's Fees; 

7 

14. Cargolux~s Reply in Support of its Re-Noted Motion for Judicial Segregation of 
8 

9 
Disallowed Attorney Fees; 

10 
IS. Supplemental Declaration of Adam C. Collins in Support of Cargolux Airlines 

11 International, S.A.'s Re-Noted Motion for Judicial Segregation of Disallowed 

12 Attorney Fees Per December 10, 2008 Order GrantingIDenying Motions For 

13 Summary Judgment; and 

14 ·16. The docket in Sea-Tae Air Cargo, Inc., acting by and through its general partner 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

TransipJex (Seattle), Inc. 17. Port o/Seattle, King County Superior Comt Cause No. 

05-2-28089-1 SEA ("Port litigation"); 

and the Court being fully advised in the premises, now, therefore, makes these 

findings of fact and conclusions of law with regard to Plaintiff Cargolux's Re-Noted Motion 

for Judicial Segregation of Disallowed Attorneys Fees Per Deamber 10, 2008 Order 

Granting/Denyjng Motions for Summary Judgment as follows: 

FINDINGS OF FACT 

1. At all relevant times, Cargolux leased from Transiplex 17.4517% of the 

24 leasable space at the Transiplex air cargo facility at Sea-Tae International Airport (the 

2S "Premises"). 

26 R~a M'l : "'fPJi!35FlNDINGS OF FACT 
ANO CONCLUSIONS OF LAW RE: CAROOLUX'S 
RE-NOTBD MOTION FOR ruDICIAL 
SEGREGATION - 3 

'tHE CoI.LlNll Lllr GIWuP l'LLC 
2IIIIfi NESUNSBT BLVD., SVrrB A 

RBNTON, WA 98056 
Ti:L: 42U7U575 
PAX: 4Z5.Z71,0788 

)(1:1.:/ 1.3r~3SI:l' dH ~d5t:~ OtO~ E~ ~dl:l 
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2. Cargolux paid all Building OperatlD.g Costs ch!n"ged to it by Transiplex for the 

2 years 2005, 2006, and 2007. Building Operating Costs for those years include legal fees . . 
3 incurred by Transiplex. 

4 A. Port Litigation 

3. In August 2005, Transiplex initiated a lawsuit against the Port of Seattle ("Port''), 
6 

the Port litigation supra,with respect to an increase in the ground rent by the Port, issues 
1 

8 
involving a portion of property owned by the Port adjacent to the Premises. known as the 

9 
"hardstand" and a d.eminimus claim of trespass concem:in:g a 107 sq.ft.guard shack built by the 

]0 Port on Transiplex's leasehold. The hardstand and rent issues appear from the docket and 

11 evidence submitted to have been the two primary issues initially litigated. by Transiplex. 

12 4. While the docket in the Port of Seattle litigation indicates that the rent issue was 

13 the predominant subject of legal wo~Jc from August 2005 through December 2005, including a 

14 motion for slmlnUltY judgment on the issue, Transiplex also filed a substantive Declaration of 

15 Sc.ott Wilson concerning the bardstand at that time as well and it can be inferred from the . 

16 evidence that Transiptex's attorneys would have spent time during that period investigating the 

17 
basis for the hardstand claims. 

IS 
5. On December 23. 2005, Transiplex wus granted summary judgment on the rent 

19 
issue, with reconsideration denied without response by Tranisplex on January 18. 2006. After 

20 f ..... I~~,..'·· fl,..I 
the December 23, 2005 Order. the' ,rmaining issues to be resolved were the hardstand and the 

21 

22 trespass claims. 

From December 23, 2005 to February 2008. however. it appears from the docket 
LI'~ oJ.Qlf~~ ~ e'J.~ j;\Q. .... ..,.J 

6. 

24 and evidence presented that the hardstanrl,,,W8S the only' issu~ being litigated by Tr'~~~ 

25 There were two major rounds of summary judgment on the hardstand issues during 'this period 
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6 
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8 

9 

10 

11 

]2 

13 

14 

15 

16 

17 

18 

J9 

20 

21 

22 

23 

24 

2S 

7. In approximately November 2007, Transiplex asserts that a tortious 

interference claim agail)sl tqe Port arose due to actions allegedly taken by Port personnel. but 
J~ fJM\~eJ UW . 

there WftS..J»- evidence of fees being incurred on this claim nor was it included in the Port 

Litigation until Transiplex amended its Complaint in February 2008. In February 2008, 

Transiplex amended its complaint to add claims for tortious interference with its tenants and 

additional claims concerning the hardstand. 

8. On April 14,2008, the Port was granted swnmary judgment on the hardstand 

issue. Transiplex filed a motion for reconsideration, and the COurt ordered :further briefing 

and ruscovery on the mo~on. Further briefing and discovery occurred on the hardstand issue, 

including Transiplex's September 2008 depositions of Mssrs. Joyce and Piontkowski from 

Cargolux for 3 full days on issues substantially relating to the hardstand. The April 14, 2008 

order on summary Judgment concerning the hardstand issue was reconfirmed upon 

Reconsideration on October 22, 2008. 

9. On or about Januaxy 12.2009, the Port was gnmted SUIDJIUlIY judgment on all 

remaining claims except the guard shack The latter claim went to mandatory arbitration in 

October 2009 and TranSiplex was awarded approximately SI5,OOO. 

B. Tr&ruiliplex's Legal Fees 

10. Transiplex has submitted to Cargolux and the Court copies of its attorney 

billing invoices for 2005, 2006, and 2007, which this Cowt shall hereafter refer to as the 

"Filed Billings." This Cowt notes that, upon,examination, the Filed Billings contain "block" 

or "bulk" billing entries which include multiple tasks in a "block" and showing only one total 

time entry for aU tasks together on a particular date and not per task. Further, the entries are 

vague and unclear as to what tasks pertain to what issues. As a result, some billing entries 
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2 

3 

4 

s 

6 

may include hardstand~related fees along with non-hardstand-related fees, making it virtuall 
, ~'1" ... 4...,<t('\......" 

i~possible without more speci.fici~ for this Court to segregate the exact ~ount of time spent 

by Transiplex's attorneys on hardstand-related issues. The Partics agree and this Court 

concurs that, based on the state of the Fi~ed Billings~ a segregation of hardstand-related legal 

expenses cannot be gleaned with any accuracy from the Filed Billings, so this Court must 

~e a determination of such segregation based 0ll: other evidence submitted by the Parties, 
7, 

11. In 2005, Transiplex incmred S162,898in legal fees that it sought to pass on to 
8 

9 
its tenants as part' of the building operating ~ost portion of. the rent it charged to them under 

10 their leases with Transiplex., Cargolux was billed and paid'17.4517 percent of the $162,898 in 

11 leg8J fees billed to it in 2005. That amount was $28.428.47. 

12 12. In 2006, Transiplex incmred $168,591 in legal fees that it sought'to pass on to 

13 its tenants as part of the building operating cost portion of the rent it charged to them Wlder 

14 their leases with Transiplex. Cargolux was billed and paid 17.4517 percent of the $168,591 in 

15 

16 

17 

18 

19 

20 

21 

legaJ fees billed to it in 2006. That amount was $29,422.00 .. 

13. In 2007, Transiplex incurred $560,001 in legal fees that it sought to pass on to 

its tenants as part of the building operating cost portion of the rent it' charged to them under 

their leases with Transiplex. Cargolux was billed and paid 17.4517 percent of the $560,001 in 

JegaJ fees billed to it in 2007. That amount was $97.729.69. 

14. Transiplex asserts that it did not bilI Cargolux for any Port Litigation expenses 

22 incurred in 2008 because the instant litigation was' pending and the Court had ruled in 

23 December 2008 that hardstand-!e1ated litigation expenses could not be passed to Cargolux 

24 under its lease with T1'llIlsiplex. Transiplex incurred $703,829.60 in legal fees that it sought to 

25 be able to pass on to its tenants, as·part of the building operating cost portion of the rent it 
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charged to them under their leljSes with Transiplex.. 100% of the fees from GV A Kidder 

2 Mathews (Sl,375.00) and Wiggins & Masters ($868.58) for 2008 are attributable to the 

3 hardstand and thus must be deducted from the legal expenses for 2008 prior to making an 

4 
apportionment for the yeal'. Thus, the Port litigation expense number for the year 2008 should 

5 
be $701,586.02. 

6 
15. Cargolux paid its proportion of all Port litigation expenses for the years 2005-

7 
07. including GVA Kidder Matthews, Cain & Hayter, JAMS and Wiggins & Masters. 100% 

8 

of the fees from OVA KiddeJ' Mathews ($14,281.00); Cain & Hayter ($1,134.00); and JAMS 
\) 

10 ($1.825.00) for 2007 are attributable to the hardstand. The muliiplier applied to Cargolux is 

11 ·17.4517. Thus, Cargolux is owed a refund of $3,008.67 as a result of the charges from these 

12 specifio fums. 

13 c. Hard~tand AHocatioil 

14 16. It appears from the Port litigation docket and the evidence and argument 

15 presented by the Parties that there is evidence that 200A of the Port Litigation expenses for 

16 
2005 are attributable to hardstand issues and were therefore overcharged to Cargolux. While 

17 
there was a summary judgment motion and hearing on the rent issue in 200S, which was the 

18 
predominant issue being litigated at that time, it is realistic and fair to conclude that 80% of 

19 

21 
17. In 2006 and 2007, however, it is clear from the Port litigation docket and the 

\.. lA ~hl P'Io. a..~~f} 

22 
evidence and argument presented by the Parti~ that the sole issue being litigated during that 

I<. . 
23 time was th~ hm-dstand. While· there is mention by Transiplex in a declaration that a tortious 

interfexet,lee claim against the Port arose in the fall of 2007, there lsi;~eDce to support~ '24 

25 finding that thete were any legal. expenses incurred by Tlaitsiplex or passed through to 
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Cargolux concerning that issue during that time. Further. it appears from the docket and the 

2 evidence and argument presented by th"!"!8f1ies that while the trespass issue was alive during 

3 /,k~"" OV 
this time period, there is,po evidence that Transiplex incurred any legal expenses or passed 

4 
any legal expenses through to Cargolux concerning the trespass claim during that time. If any 

S 
legal work not. related 10 the bardstana was performed, the evidence demonstra~ that sue 

6 . . qS",A 
work was negligible. Accordingly. it is realistic and fair to conclude that4W1O of tb.ePort 

7 

Litigation billings for 2006 and 2007 pertained to hardstand issues. 
8 

9 
18. In 2008, it is clear that despite the filing of~ amended complaint in February 

10 adding a claim for tortious interference and more hardstand·related claims against the Port. the 

11 bulk of the legal work perfol111ed totaling $703,829.60 pertained to hardstand issues. From 

12 January to October the litigation is ~onsumed bya summary judgment motion and order 

13 dismissing the hardstand issues and court-ordered briefing and discovery upon reconsideration 

14 oftbat order. The evidence shows that there was some time spent on arbitrating the $15,000 

lS trespass issue during this time., but the time spent on issues other than the hardstand in 2008 

16 
could not have been more than 20% according to the docket and evidence and arguments of 

17 

18 

19 

20 

21 

22 

23 

24 

. . 

the Parties. Accordingly, it is realistic and fair to conclude that 80% of the Port Litigation 

b~s for 2008 pertained to hardstand issues. 

19~ This Court finds. according to the evidence presented which is supported by the 
q~ au 

record, that there is evidence that 10010 of the Port Litigation expenses for 2005 and t60% of 

both 2006 and 2007 Port Litigation expenses are attributable to the hardstand issues and were, 

th~refore. overcharged. Accordingly, Transiplex overbilled and Cargolux paid the following 

amounts as Building Operating Costs under Article 3.2 of. the operative lease between them 

25 that were attributable to hardstand isSUes in the Port Litigation: 
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2 

3 

4 

5 

6 

7 

9 

• 2005 -SI62,898 x .174517 x.2 = $5,685.69; 
Y. /1> v 2 C/. qs-' .• 11 GW 

• 2006 - $168,591 x .174517 ",$29.422~~::: ~,G:li~ .oc) 

• 2007 ·$560,001 (less $17,240) x .174517,\S94,721.Q~, ~ 

• 2oo7(see FoF #15 above) = $3,008.67; 

• Total overcbarged to Cargolux for Building Operating .Costs improperly 

charged to but paid by Cargolux for the years 2005, 2006 and 2007 -

$132,831'.38. ~ 12 b) '!;l,), 00 ~ 
20. This Court finds, based on the evidence, that there is evidence that at least 80% 

10 of the litigation expenses incurred by Transiplex in 2008 pertained to hardstand issues alone, 

I land therefore, Transiplex may only pass through 20% of the Port Litigation expenses as 

1.2 Building Operating Costs for 2008 as follows: . ~ r-
~ l-&.i,l{fJ'7. 00 UW 

13 • 2008 - $701,586.02 X .174517 X .2 = S;4 f 439.9S. 

14 
21. Accordingly, this CotD't finds that Transiplex owes Cargolux and must refund 

15 to it $l:a$~~ which ~ amount Caigolux overpaid in Building Operating Cost charges 
16 

for 2005-07 less the amount Cargo lux would owe to Transiplex for previously unbilled 
17 

Building Operating Cost charges for 2008. 
18 

19 
22. While Transiplex argues for a much reduced calculation of the fees attributable 

20 to the hardstand issues than this Court has allocated based solely on Transiplcx's counsel's 

21 own "informed opinion/' this Court fmds that counsel's opinion is unsupported by any 

22 evidence or analysis. 

23 /1 

24 II 

25 
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2 

.3 

1. 

I 

.~ . 

CONCLUSIONS OF LAW 

Under the operative lease between Cargolux and Transiplex for the Premises, 

Cargolux was required to 'pay 17.4517% of the actual BUilding Operating Costs, \vmch is its 

4 plo-rata share of such costs. 

5 
2. Under paragraph 3.2 of the operative lease between Cargolux and TrllIlSiplex 

6 
for the Premises, Transiplex. was not. as a matter of law, allQwed to pass tIJrougb as building 

7 

operating costs any Port Litigation (King County Cause No. 05-2-38089-1SEA) expenses 

incurred by Transiplex attributable or related to the hardstand issues in that litigation because 
~ 

10 the bardstand is not part oithe leased Premises. 

11 3. All Port Litigation (King County Cause No. 05-2-38089-1SEA) expenses 

12 incu:rred by Transiplex attributable to the hardstand issue that were allocated to and paid by 

13 Cargolux as Building Operating Costs under Article 3.2 of the operative lease f01' the yeats 

14 2005, 2006, 2007 and 2008 were, as a matter of l!l:w pursuant to this Court's December 10, 

15 2008 Order as amended in this matter"an overcharge to Cargolux and must be returned. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4. On January 26, 2010, the jury returned a verdict finding that the lease between, 

Cargolux and Transiplex terminated OD November 30, .2008. As a result of that verdict, 

Cargo]ux has no obligation to pay any rent or Building Operating Costs for any period 

jncurred after November 30, 2008. 

5. Transiplex has the burden for identifying and segregating ·hardstand-related 

fees, which must be supported by evidence-beyond declarations of its att<m1eys. Cargolux is 

entitled to the benefit of the doubt and aU reasonable presumptions and inferences concerning 

any failure of proof by Transiplex. 
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ADDENDUM TO FOREGOING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 

FULLY INCORPORATED THEREIN BY REFERENCE 

In addition to Finding of Fact No. 11, proposed by Cargolux and adopted by the 

court. the court also adopts the following as the court's Finding of Fact No. 22, proposed 

by Translplex: 1 The parties agree that the Court need only decide which expenses 

incurred in the Port litigation were related to the hardstand. and which expenses were 

unrelated to the hardstand. The parties do not dispute the reasonableness or the 

amount of the expenses incurred in the Port litigation for purposes of this allocation. 

The parties also agree that because a review of each entry on each invoice would be 

impracticable, the court should adopt percentages reflecting the amount of expenses 

attributable to the hardstand issue. 

Nevertheless, notwithstanding Finding of F.act Nos, 11 and 22, the court 

undertook the a rduous task to compare the billing entries for fees incurred by Transfplex 

in Transiplex v. Port of Seattle. No. 05-2-28089-1 SEA to corresponding entries in a 

"timeline of significant events in that case, which I believe accurately reflects the most 

significant filings made, hearings, and discovery taken." Declaration of Andrew J. 

Schneidler in Support of Transiplex's Supplemental Briefing on Segregation of 

1 Oefendanl$' (Second ProposedJ Order 011 Allocalionof Attorneys' Fees at 3 (propoaed Finding of Fact No.2). 
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B 1 • 01 

Attorneys' Fees. dated February 4, 2009, at 1-2, and Exhibit A attached thereto.2 In so 

doing, the court also undertook a reasonable effort to review the billings in their entirety 

The court's comments are included in the chart which follows: 

Date Chronology entry Court's comment 
August25,2005 Transiplex files Complaint Most of the August, 2005, 

relating primarily to rent billings appear to relate to 
Increase and Port's the rent IsSue. 
improper placement of 
guard shack on leasehold, 
secondarily to hardstand 

September 14, 2005 Port serves first discovery Most of the September, 
requests on Transiplex, 2005. biJlings appear to 
relating primarily to rent relate to work on a motion 
increase but some to for summary judgment ra 
hardstand rent/ssue 

October 12, 2005 Transiplex Reply to Port's Most of the October, 2005, 
counterclaim regarding rent billings appear to the rent 

issue, although there were 
a couple entries related to 
the hardstand {7th . 

2 ~ Absher Construction Co. v. Kent Schoal District No. 415, 79 Wn. App. 841, 848 (1995), where the 
court stated: 

The determination of a fee award should 'not become an unduly burdensome proceeding for the 
court or the parties, An "explicit hour-by-hour analysis of ~ach lawyer's time sheets" is 
unnecessary along as the award is made with a consideration of the relevant factors and reasons 
sufficient for revtew are given for the amount awarded [cltatlon omitted]. An award of substantially 
less than the amount requested should IndIcate at least approximately how the court arrived at the 
final numbers, and ,explain why discounts were applied. 

The Issue before the court does not Involve an award of attorneys' fees by reason of a contrac~ statute or 
some reason In equity; rather, it involves enforcement of a contfactual provision, section 3,2 of the 
parties' lease, which permits the landlord (Translplex) to pass on to the tenant (Cargolux) the tenant's 
proportional share of Terminal operating expenses. The burden of proof is on the party seeking to 
enforce the contract (Transiplex), Although the language In Absher is ilistructive, the case law relating to 
attomey fee awards is inapplicable. A<;cordingly. Transiplex bears the burden to proof to provide the 
court with a reasonable basts for segregating expenses 1hat can be passed on tethe tenant as "non
hardstand" expenses. Because this case Involves enfOrcement of a contract claim, not an attorney fee 
award, the law does not permit Translplex to reCOVer the entirety of its expenses on the ground that they 
are inseparable. unnecessarily complex 10 segregate, or so Interrelated as to make the segregation of 
expenses impossible without being arbitrary. ~ Kastanis v. Educational 'Credit Union, 122 Wn. 2d 483, 
501 (1993); Schmidt v. Cornerstone Investments. 115 An. 2d 148_ 17~ (1990); Blair y. Washington State 
University. 108 Wn. 2d 556, 571-572 (1987). 
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61' d 

October 12, 2005 Transiplex motion for 
summary judgment on rent 
increase 

October 31, 2005 Port serves first discovery 
req.uests on Transiplex 
relating to rent increase 

December 8, 2005 Heiilring on TransipJex's 
.Motion for Summary 
Judgment relating to rent 

. increase 

December 28, 2005 Order granting Transiplex's 
Motion for Summary 
Judgment relating to rent 

. increase 

ADDENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3 

amendment issue) on 10/26 
and 10127 (.8 hour) and 
several billings related to 
uFederal Express property 
problem" on 10/14 and 
10118 (unclear how to 
allocate). There also is a 
bjll for $76.20 for "meal and 
entertainmentD on 10/14/05, 
at Union Square Grill 
(purpose not identified in 
legal bill for 10/14105) 
See comment to 10/12/05 
(same date) 

See comment to 10/12/05 

No reference to November 
billings, but they appear to 
relate to document 
production, Including 
paralegal time, and the 
summary judgment motion. 
There are costs of 
$16,590.96 on ii/30r05 for 
"U.S. Associates -
Vancouver travel, multiple 
telephone conf. and 
meetings, draft brief, 

. Gibbons & Whyte"; no 
reference to this activity in 
the billing records for 
11/30/05 by either 
Christensen firm or 
Gibbons & Whyte. The 
Gibbons & Whyte billings 
reflect travel to Vancouver 
and back for 7.9 hours 
related to document 
production on 11/3105 
(unclear how to allocate) 
Most of the December 
billing appears related to 
the summary judgment 
motion 
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January 3, 2006 Port Motton for 
Reconsideration on rent 
increase 

January 18. 2006 Order denying Port Motion 
for Reconsideration on rent 
Increase 

February 18,2006 Transiplex serves its first 
discovery requests on Port. 
relating primarily to guard 
shack but also to hardstand 

, 

ADDENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW - 4 

.Billfngs through 1/18/06 
appear to relate to 
successful defense of 
Port's motion for 
reconsldermion re rent 
Issues 
See comment to 113108 

Cargolux contends 100 
percent of billings from 
February 2006 through 
February 2008 relate to 
hardstand. The events 
designated by Translplex in 
this chronology appear 
substantially consistent with 
Cargoloux's contention, 
except (as further noted 
below) at least some 
activity may have related to 
non-hardstand issue, e.g. 
on 216106 {.3 hour} and 
2121/06 (.3 hour) the billings 
reference correspondence 
regarding the guard shack 
Issue. After 2118106, the 
next event in the ' 
chronology is on 818/06. 
The court, apparently is 
inviled to undertake 
T~nsiplex's burden to 
review the interim billings in 
an effort 10 speculate as to 
anything that may not relate 
to hardstand, e.g. "Port 
dump trucksn(3/6); 
"interfere nee with leasehold 
access" (3113); 
·unauthorized contact with 
Korean Airlines· (3122); 
·Cunningham firing" (5/17) 
"possible settlement" (5/S) 
"pending issues" (5/18l; 
-review lease provisions" 
(6/12) 
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August 8,2006 Transiplex seNes second 
set of discovery requests 
on Port relating to damages 

August 21,2006 Port files third (mis-labeled 
"second") set of discovery 
on TransipJex relating to the 
hardstand 

October 10, 2006 Port files fourth set of 
discovery on Transiplex 
rel~iting to the hardstand 

December 15, 2006 Port cou nsel tells 
Transiplex the Port believes 
Transiplex has no right to 
parking on the hardstand 

January 3, 2007 Port deposes Kenneth 
Galka 

January 23, 2007 Transiplex files third set of 
discovery requests to Port 
relating to hardstand 

February 8, 2007 Parties agree to interim 
agreement on hardstand 
issues 

March 30, 2007 Port serves fifth set of 
discovery requests on 

I 
Transiplex relating to 
parking 

September 20, 2007 Cross-Motions for 
Summary Judgment 
relating to the hardstand 
issues 

October 12, 2007 Port Official Louis Navarro 
begins conduct forming 
basis for tortious 
interference claim 

October 22, 2007 Paliies agree to interim 
agreement on hardstand 
issues 

October 29. 2007 Navarro continues tortious 
interference. 

ADDENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW - "5 

Apparently related to 
hardstand. Not referenced 
in billing records. Various 
bilfings in August and 
September billings re KAMB 
rent rolls" (unclear how to 
allocate) 
Apparently all hardstand 

Apparently all hardstand 

. 
November and December 
billings apparently mostly 
hardstand 

Apparently related to 
hardstand 
Apparently all hardstand 

Apparently aU hardstand 

Apparently all hardstand 

Apparentfy all hardstand 

No r¢erence to tortious 
interference; 3.5 hours 
were billed re hardstand 
issues 
7.5 hours were billed re 
mediation apparently re 
hardstand issues 
No reference to tortious 
interference. 1.8 hours 
billed apparently re 
hardstand issues. On 
10129107. 1.8 hours'were 
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November 7, 2007 Navarro continues tortuous 
interference 

November 9, 2007 Transiplex deposes John 
Faulkner on hardstand 
issues. 

December 11, 2007 Port first deposes Scott 
Wilson on general Issues 

December 12, 2007 Transiplex deposes Mark 
Coates on hardstand issues 

December 13, 2007 Transiplex first deposes 
Cowdin on hardstand 
issues 

December 14, 2007 Hearing on hardstand 
Motions for summary 
judgment 

December 17, 2007 Tranisplex deposes Louis 
Navarro 

December 21 2007 Order allowing extrinsic 

AODENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW - 6 

billed, and there is· 
reference to a telephone 
oonference and 
correspondence re Port's 
"'unauthorized contact" with 
a tenant which would 
appear to relate to a 
tortious Interference 
activity, as well as other 
tasks. 
No reference to tortuous 

.interference, 1.8 hours 
biRed; however, on 1118107. 
there is a reference to 
"Navarro interference-
during the course of billing 
1.9 hours, part of which 
apparently related to 
hards~nd issues. 
1.6 hours billed, no 
reference to Faulkner 
deposition; unspecified time 
re ·unauthorized contact 
with Transiplex tenant and 
ana~is· . 
9.5 hours billed, mostly re 
Wilson df;Jposition; no 
reference to non-hardstand 

. issues 
7.2 hours billed, including 
Coates deposition; no 
reference to non-hardstand 
issues 
7.5 hours billed, inclUding 
Cowdln preparation; no 
reference to non-hardstand 
isssues 
6.5 hours billed, including 
SJ hearing; no reference to 

• non-hardstand Issues 
5.S hours billed, including 
Faulkner deposition; no 
reference to Navarro 
deposition or non-
hardstand issues 
No reference In the billing 



evidence on hardstand 
Issues 

January 3, 2006 TransipJex motion to amend 
complaint 

January 8, 2008 TransipJex completes 
depositlon of Dan Cowdin 
on parking. 

January 10, 2008 Transiplex deposes Dennis 
Heffring 

January 11, 2008 Transiplex first deposes 
Janene Axt on hardstand 
issues 

January 15, 2008 Order denying leave to ffle 
amended complaint 

January 28, 2008 Translplex's motion for 
reconsideration on 
amended complaint 

January 31, 2008 Transiplex completes 
deposition of Janene Axt on 

ADDENDUM INCORPORATED INTO FOREGOING 
FIN:OINGS OF FACT AND CONCLUSIONS OF LAW - 7 

to non-hardstand Issues; 
court docket Indicates order 
onSJ motion 
It appears that the primary 
non-hardstand issue 
involved in the motion to 
amend was the addition of 
a claim ·for tortious 
interference: The billing 
records do reference 
breach of a covenant of 
quiet enjoyment, e.g. 
12126/07, but there is little 
specific reference to non-
hardstand issues. There is 
no specific reference to 
non-hardstand issues in the 
January and February 
billings. There was activity 
concerning the motion to 
file an amended complaint, 
which was denied, but 
ultimately allowed on 
February 28, 2008 upon the 
court's granting of a motion 
for reconsideratiOn. 
4.0 hours was billed for this; 
unclear that the deposition 
addressed non-hardstand 
issues 
4.8 hours billed; unclear 
that deposition addressed 
non-hardstand issues 
5.6 hours billed; apparently 
all, hardstand 

See comment for 113108; 
2.2 hours blUed other 
matters, apparently all 
hardstand 
See comment for 113108; 
1.8 hours billed for other 
matters, apparently all 
hardstand 
4.3 hours billed; apparently 
all hardstand 
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hardstand Issues 
February 13,2008 Order granting motion for 

reconsideration on 
Transiplex's motion to file 
amended complaint 

February 13, 2008 Order to compel 
Transiplex's disclosure I?f 
the limited partners 

Fe9ruary 28t 2008 Transiplex files ~ended 
Complaint 

February 28,2008 Supplemental memoranda 
on Contextual Evidence 

Match 11,2008 Port's [sic] serves sixth set 
of discovery req uests on· 
Transiplex re interference. 

.. hardstand, and rescission 

March 28, 2()08 . Hearing on supplemental 
memoranda 

April 16, 2008 Order granting partial 
Motion ·for Summary 
Judgment for the Port 

April 24. 2008 TransipJex's Motion for 
Reconsideration 

Jun~ 6, 2008 Hearing on hardstand 
issues 

June 19, 2008 Port completes deposition 
. of Scott Wilson on general 
issues 

ADDENDUM INCORPORATED INTO FOREGOING 
FIN'DINGS OF FACT AND CONCLUSIONS OF LAW - .8 

See comment for 113/08; 
3.4 hours billed, apparently 
ali hardstand 

See preceding comment for 
2113108 (same day) 

See comment for 113108 

One of numerous entries 
for February and on 3/3/08 
re the supplemental brief, 
apparently all hardstand 
1.8 hours billed. apparently 
all hardstand; reference to 
qUiet enjoyment issue on 
311 and 3/10 fe settlement 
activity 
Numerous billings 
culminating with this 
hearing on summary 
judgment; no specific 
reference to non-hardstand 
issues 
The·first of a series of 
entries re a motion for 
reconsideration of summary 
Judgment on hardstand In 
favor of Port of Seattle; no 
speCific references to non· 
hardstand issues. The 
motion ultimately was 
denied on 10/22/08, 
See comment for 4/16/08 

Most of the billing for May 
was on the motion for 
reconsideration which 
continued through June 6; 
apparently all hardstand 
issues 
Apparently predominantly 
hardstand; no specific 
reference to non-hardstand 
Issues 
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July 14, 2008 Transiplex deposes Gina 
. Marie Lindsey on hardstand 
issues 

" July 25. 2008 Transiplex's Summary of 
: Evidence and Law 

August 8, 2008 Transiplex serves fourth set 
: of discovery requests on 

Port related to tortious 
interference and hardstand 
issues 

August 15, 2008 Port's [sic] serves eighth 
set Of discovery req uests 
on Transip/ex relating to 
guard shack, parking and 
tortious interference 

August 19, 2008 Transiplex deposes Shawn 
Thibault on interference 
claims 

August20,2008 Hearing on Motion for 
Reconsidermion 

August 21, 2008 Transiplex deposes Eugene 
Mann relating to tortious 

ADDENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW - 9 

4 hours billed; apparently 
all hardstand Issues 

1"1.9 hours billed by three 
lawyers; apparently 
predominantly hardstand 
issues rEt motion for 
reconsideration; other July 

" billings are similar; some 
" settfement activity 
No reference to this 
discovery, although there 
was a "draft discovery 
requests" entry on 8/6/08; 
apparently predominantly 
hardstand issues, but there 
are references to the guard 
shack issue in several 
billings, e.g., 8/8 - 8/12108 
No reference in 8/15 billing, 
but there are references to 
interference claim on 8120 
and 8/22 and guard shack 
issues on 8122 and 8128/08 
5.p hours billed, including 
the deposition re tortious 
interference claim; there 
was a 1.4 "no charge entry" 
by a second attorney to 
attend the deposition; 
balance of billing apparently 
related to an anticipated 
motion for summary 
judgment and preparation 
for oral argument on 
reconsideration without 
specific reference to non-
hardstand issue$ 
4.6 hours billed, apparently 
predominantly related to 
hardstand issues; some 
reference to a telephone 
conferences re interference 
claim and Padilla deposition 
5.5 hours were billed re 
Eugene Mann deposition; 
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interference 

September 1 f, 2008 Transiplex deposes Abe 
PadiUa relating to tortious 
interference 

September 26,2008 Port's Motion for summary 
judgment on remaining 
cfaims 

-
: 

October 3, 2008 Trahsiplex's Motion for 
Preliminary Injunction on 
remain in9.- claims 

Octpber 17,2008 Hearing on Transiplex's 
Motion for Preliminary 
Injunction 

October 21, 2008 Order Granting Port's 
Motion for a Protective 
Order 

.. 

ADDENDUM INCORPORATED INTO FOREGOING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW-10 

apparently all tortious 
interference issues 

5.2 hours billed, including 
Padilla deposition re 
tortuous interference (no 
time specified); balance 
may be hardstand issues 
although it is nat clear what 
issues were involved in, 
"Port privilege log" and 
UHanjin document 
production" 
7.7 hours billed by 4 
attorneys entries, plus other 
billings in September and 

, October ra the Port's 
motion, as well as 
Transiplex's motion for 
preliminary injunction, 
apparentiy predominantly 
non-hardstand issues, e.g. 

. 9/20 (Interference and quiet 
enjoyment), 9124 (damages 
for tortious interference 
See comment for 9126108 

little reference to this 
hearing in Davis Wright 
billIngs for the day of the 
hearing (.7 hours); 
Transiplex was represented 
by attorneys other than 
Davis Wright; the motion 
was denied 
The'court was unable 
readily to determine what 
billings may have related to 
this order. As an aside, the 
court noted a billing entry 
for 1.3 hours10/20,re 
research as to whether the 
Port Is responsible for 
Transiplex's fees in its 
lawsuit against Cargolux 
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October 24, 2008 Motioh for Summary 
Judgment on Remaining 
Claims continued to 

. November 3. 

October 28, 2008 Transiplex files Notice of 
Appeal on hardstand issue. 

November 6, 2008 Transiplex deposes Wayne 
Norris on hardstand issue. 

November 12, 2008 Translplex deposes 
Thomas Green on tortious 
interference -

November 17, 2008 Transiplex deposes Dan 
Cowdln on hardstand 
iss-sues 

November 17, 2008 Transiplex deposes Louis 
Navarro on tortious 
interference 

November 25, 2008 Hearing on summary 
judgment on remaining 
claims 

ADDENDUM INCORPORATED INTO FOREGOING 
FIN'DINGS OF FACT AND CONCLUSIONS OF LAW - 11 

which clearly is not 
recoverable on the motion 
before the court 
No related billing entry. 
Many of the billing entries 
after 10122 relate to 
appellate and other issues 
after the court on that date 

'denied Transiplex's motion 
for reconsideration ofthe 
summary judgment in favor 
of the Port ra hardstand 
issues 
See comment for 10/24/08 

3.8 hours billed. apparently 
all related to hardstand 
issues 
5.5 hours, apparently all 
related to tortious 
interference 
5.5 ho~rs billed re 
depoSitions of Dan Cowdin 
(apparently re hardstand) 
and Louis Navarro 
(apparently re tortious 
in1erference);it would 
appear reasonable to 
attribute half the billed time 
to each 
See note for 11/17/08 
(same day) 

5.3 hours billed,apparently 
predominantly related to the 
Port's motion to dismiss 
non-hardstand claims; the 
Port's motion ultimately was 
granted on January 12, 
2009 as to all claims except 
the guard shack issue. 
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In addition to providing the court the billing records at issue attached as Exhibits 

A and B to the undated Declaration of F. Ross Boundy filed March 1, 2010,3 Transiplex 

relies primarily on the Declarations of F. Ross Boundy, dated February 4, 2009, and 

March 6, 2009; the Declaration of Andrew J. Schniedler, dated February 4, 2009; and . 

the Supplemental Declaration of Andrew J. Schneidler, dated February 23, 2009.4 . 

Although the chronology of 66 "Major Events· in the Port of Seattle litigation previously 

addressed herein is attach ed as Exhibit A to Andrew Schneid/ers February 4, 2009, 
., 

declaration, none of the declarations articulate reasoning with reference to events in the 

Port of Seattle litigation to explain the basis for the claimed percentage allocation of 

expenses relating to hardstand issues: 

. After my review of this timeline as well as the docket, Mr. Boundy and I 
conferred and reviewed the legal work performed during each year. During 
this meeting, Mr. Boundy and I formed a unified opinion as to the percentage 
of litigation expenses (fees and costs) attributable to the hardstand issue. 
Per Mr. Boundy's direction, paralegal staff then reviewed the many invoices 
from four different law firms representing Transiplex during 2005-2008 and 
came up with a total number for legaJ e~penses during those years. In 
response to Mr. Boundy's directive, I then compiled a chart that shows these 
total fees and costs incurred, together with the percentage of each year's 
expenSes relating solely to the hardstand issue. As indicated. the conclusion 
is that for the years 2005-2008. the percentage of litigation expenses relat~ 
to the hardstand was 5%,85%,65%, and 50%, respectively. Applying these 
percentages to the total tallied expenses resulted in a total of $914,617.97 of 
fees relating solely to the hardstand, and $767,920.54 unrelated to the 
hardstand, but rather relating to the leasehold and terminal as defined in 
Judge Armstrong's December 10, 2008 ruling. 

3 These exhibits are the subject of Transip18x's Motion 10 Seal Attorney Billing Records, dated March 1. 
2010, which remains pending before the court. 

"Transiplex also provided the Declarations of Scott Wilson dated August 6, 2009 and March 22, 2010. 
Although these declarations provide helpful background Infonnatlon about the Port of Seattle litigation 
and tenant billings for operating expenses, neither addresses the issue of percentage allocation between 
hardstand -and non-hardstand operating expenses 

ADDENDUM INCORPORATED INTO FOREGOING 
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Mr. Schneidler's February 4,2009, declaration is not credible. It amounts to little 

mo~e than assertions, not based on fact, even though as discussed previously, the court 

accepted the implied invitation to explore the 66 "Major Events" in the chronology in an 

effort to determine a factual 'basis for the asserted percentage allocations to the billing 

rec9rds. Transiplex has failed to carry its burden to prove the percentages it advocates. 

Ultimately, those percentages are. based partially upon hearsay because the underlying 

tota:' dollar amounts are not a product of Mr. Schneidlera personal effort ("paralegal 

staff reviewed ... and qame up with a total number .... Q). 5 For the sake of argument the 

court accepts that th~ paralegal staff simply added up all the billing entries, a task which 

this:court has declined to duplicate. NeverthelesS, no factual basis is artiCUlated to 

support the "unified opinion as to percentage of litigation expenses (fees and costs) 

attributable to the hardstand issue. II Declaration of Andrew J. Schneidler, dated 

February 4,2009 at 2. 

Mr. Boundy's February 4, 2009 declaration reviews some prior history regarding 

Translplex's production of attorney fee Invoices between December S, 2008 and 

January 9, 2009. The only information related to the issue before the court is his 

representation, "I have reviewed the contemporaneously filed Dec/aration [of] Andrew J. 

Schneidler, attesting to our efforts to segregate those fees and costs incurred in the 

litigation with the Port of Seattle which relate solely to the hardstand issue. I have 

carefully reviewed the allocations referenced therein and believe the same to be 

accurate and true." Declaration of F. Ross Boundy, dated February 4,2009, at 3. 

5 Plilralegal fees are scattered throughout the invoices. Although the parties have agreed to accept the 
reasonableness of the amounts billed, no effort was made to document the credentials of the paralegal5 
In support .of the1r billing rates. See Absber, supra, 79 Wn. App. at 845, for crite/ia releVant to whether 
paralegal selVices should be compensated. 
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In Mr. Boundy's August 6,2009, declaration, he offers no explanation as to how 

the :allocations advanced by Translplex relate In some quahtitative way to the legal work 

foJT!1ed, but he appears to offer rebuttal 10 Cargolux's contention that 100 percent of the 

legal work between February 2006 and February 2008 should be allocated to the 

har~stand issues. ~ Cargolux's Motion at 5-8; Declaration of Adam C. Collins dated 

Fe~ruary 5,2010; Cragolux's Reply, dated February 22.2010; Supplemental 

De~laration of Adam C. Collins, dated March 1,. 2010.s Mr. Boundy states: 

6 Mr:. Boundy's August 6, 2009 declaration predates these pleadings; however, Cargolux's Motion 
orig!nally was noted to be heard on August 9, 2009 before the Honorable Hollis Hill. The court searched 
aU o~ the pleadings and declarations submitted by Transiplex in an effort to l,mderstand where it offered a 
reaSoned analysis to refute lhst offered in Cargolux's pleadings, as reflecte(i In Cargolux's proposed 
findihgs of fact and conclusions of law which have been adopted substantially by the court In contras~ 
for example, Transiplex's proposed findings offer assertions of percentages the court should adopt 
withtlut any specific relationship to the events in the Port of Seattle litigation. Transiplex's only analysis Is 
stated in its ·proposed Flndlng of Fact 3, Defendants' [Second Proposed) Order on Allocation of Attorneys' 
FeeS at 3-4: 

Mr. Boundy and prior c6-c0unsel, Andrew J. Schneldler, examined the Invoices chsrged to 
Transiplex during the Port litlgation for the y.ears 2005, 2006,2007, and 2008 in detaH, and 
presentecj their unified professional judgment as to appropriate percentages reflecting the amount 
of expenses attributable to nardstand. Mr. Boundy's [and Mr. Schneidler's) twin declarations 
evidence considerable background and experience regardIng attomey's legal fees and expenses. 
In deciding which expenses were attributable to the hardstand issue, Mr. Schneid/er and Mr. 
BOlJndy referred to a time line of events in the Port litigation,attached as Exhibit A to Mr. 
Schneidlers February 4, 2009 daciaration. This llmeline. ano counsels' Informed opinion, reflect 
that the following percentage of ~xpenses incurred in the Port litigation were attributable to the 
hardstand issue: 5 percent in 2005, 65 percent In 2006,65 percent in 2007, and 50 percent in 
2008. Although Cargolux's attorneys disagree with the Boundy/Schneidler percentages and argue 
for uniformly higher hardstand-related expenses, Cargo lux offers no opinion challenging 
Transiplex's apportionment conclusions. . 

Not :only does 1his proposed finding fail to relate the percenlages in any specific way to the billing invoices. 
(or the timeline, for that matter), §jJ., no effort to explain why more time was spent on hardstand issues In 
2006 than in 2007, but also the final assertion that 'Cargolux offers no opinior)" simply Is inaccurate. 
CargoJux has offered both an opinion as to the proper percentages as well as a reasoned basis for it by 
spe$ific reference to the evenls in the Port litigation. 
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Numerous filings after February 2006 in Transiplex's litigation with the Port 
of Seattle were unrelated to the hardstand issue. For example, one claim -
trespass - is scheduled for mandatory arbitration in October. A:s another 
example, on October 3. 200[8]. TransJplex filed a motion for preliminary injunction 
to prevent the Port from closing a gate to its property. As yet another example, 
on January 3, 2008, Transfpl~x sought. leave to amend Its complaint to include 
some claims unrelated tq the hardstand issue. 

Mr. Boundy makes no reference to any filing or billing in the period February 2006 to 

February 2008. The October 3,2008, preliminary injunction motion was referenced in 

Transiplex's chronology as "Transiplex's Motion for Preliminary Injunctron on remaining 

claims". This item Is Illustrative of Transiplex's failure to offer any estimate of the actual 

. timEt and fees billed on this or any other non-hardstand activity in an effort to rebut 

Cargolux contention that 80 percent of the 2008 billings relate to hardstand rather than 

the 50 percent allocation proposed by Transiplex. The same is true of January 3,2008, 

mo,ion to amend the complaint previously discussed in the chart prepared by the court 

commenting on Tra~siplex's chronology. Based upon the court's own review of the 

chronology and associated billing records, Transiplex's assertion that 50 percent of the 

$701,586.02 incurred in litigation expenses in 2008, i.e., $350,793.01, is attributable to 

non-hardstand issues, strains the court's credulity.7 The numbers simply are not there 

or if they are, then they are so well buried in fue billing rec.ords fuat even Transiplex 

cannot point them out. In the court's judgment, Cargolux's request that the court find it 

responsible for its 17.4517 percent share of 20 percent of Transiplex's 2008 litigation 

expenses ($24,487.00) is generous. 

Based upon the foregoing, the court substantially has adopted the findings of fact 

and conclusions of law proposed by Cargolux because the court is satiSfied that the 

7 See Defendants' (Second Proposedl Order on Aliocatlon of Attorney Fee$ at 4 (proposed !=inding of 
Fact No.6). Transiplex also Includes its proposed Finding of fact No.7 that Cargc;dux IS only responsible 
for its 17.4517 percent share of these non-tJardstand fees, i.e. $61,219.35. 
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perc;:entagealJocations are ncit arbitrary. Rather, they are reasonable and supported by 

the preponderance of 'the evidence, a$ well as the record which the court Independently 

has considered. Accordingly, the court's findings indicate at least approximately how 

the court arrived at the final numbers, and therefore are sufficient for review. oSee 

Ab~her,supra, 79 Wn. App. 841, at 848 previously quoted herein. In that regard, 

bec~use the court was able to identify minimal activity in the billing invoices for 2006 

and. 2007 reasonably attributable to non-hardstand issues which properly may be 

de~med to be operating expenses of the Terrt"lirial1 the court has reduced the 100 

pertent allocated to hardstand proposed by Cargolux for each of those years to 95 

perbent.s 

At oOral argument, Cargolux timely9 presented a proposed final judgment with the 

understanding that th°e court would insert the appropriate dollar amounts based upon its 

ruli~g on this motIon. The court has determined under t~ circumstances it would be 

mo~e appropriate for ~argoluxto note a final judgment for presentation, supported by 

the :foregoing findings of fact and conclusions of law, iffor no other reason than to give 

the parties another opportunity to determine if any mathematical errors exist, and the 

court so orders. 

° tr) ° 

Dated thj~ day of April, 2010 U.1;-
. White 

I Translplex asserts that the proper percentages are 85 percent for 2006 and 65 percent for 2007. The 
courit was unsuccessful in determining In what way more expenses could be attributable to hardstand in 
2006 than in 2007, especially wlthout any help from Transiplex. Accordingly, the court applied the same 
percentage (95 percent) to each year. 

9 Th~ court again confirms. that it is extending the time I1mit set forth In CR ~(e) to the extent reasonably 
necessary to enter final judgment in this litigation I ° 
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IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

CARGOLUX AIRLINES, ) 
INTERNATIONAL, S.A. ) 

Plaintiff, ) 
) 

vs. ) 
) 

SEA-T AC AIR CARGO L.P., et al. ) 
) 

Defendant ) 
) 

NO. 08-2-19293-8 KNT 

ORDER DENYING CARGOLUX'S 
MOTION FOR PARTIAL 
RECONSIDERATION 

This matter comes before the court on Cargolux's Motion for Partial 

Reconsideration of the court's Memorandum and Order Denying Attorney Fees Motions 

filed July 16,2010 ("Memorandum and Order"), originally noted for decision on August 

3,2010, and subsequently extended to-8eptember 3,2010.1 The court considered the 

motion; supporting Declaration of Roxanne S. Clements, dated July 26,2010, and Exhibit 

A attached thereto("Clements Declaration"); Transiplex's Opposition [Response], filed 

August 16,2010; Cargolux's Reply, filed September 3, 2010, and supporting Declaration 

of Roxanne Clements in Reply, dated September 3, 2010 ("Clements Reply 

1 The court regrets the delay in resolving this matter, which has been pending with the court since the 
pleadings were complete on September 3,2010, pursuant to the parties' .Stipulation to Extend Deadlines 
approved by the court in an Order entered August 4,2010. The court, however, was on leave for a long . 
scheduled vacation September 10 through September 27. While on vacation, the court learned that a 
significant relative had passed away in Indiana. The court took additional leave in connection with the 
funeral, includirig 4 days in Indiana, October 11 through 14. The court appreciates the consideration of 
counsel and their clients, and regrets any inconvenience caused by the court's delay. 
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Declaration"). The court also again considered all pleadings, including the voluminous 

exhibits (primarily billing records), before the court on the underlying motion. See 

Memorandum and Order at 2. 

The court succinctly stated the essence of its ruling that Cargo lux failed to carry 

its burden to prove the reasonableness of its $627,884.40 fee request as follows, 

Memorandum and Order at 23: 

This court acknowledges that it has an independent responsibility to apply the 
lodestar methodology but a party seeking fees, not the court, carries the burden of 
proving the reasonableness of the fee request. Under the applicable law, that 
burden is not satisfied by c.;mc1usory assertions of reasonableness in declarations. 
Nor is that burden satisfied by the mere attachment of voluminous billing records 
to conclusory affidavits, leaving to the court the task of searching through and 
tabulating those records in an effort to determine the number of hours spent by 
which attorney or paralegal on what type of work and why the number of hours is 

. reasonable and why. when there appears to be more than one attorney engaged in 
the same task, the hours are not duplicative. 

Although Cargo lux concedes that "[m]ost of the controlling authorities have already been 

cited by this court," Cargolux's Motion at 4, it asserts that the court somehow has 

misapplied the applicable law.2 The court submits that it did apply the applicable law, 

the most salient feature of which probably is the frequently quoted statement from 

Absher Construction Co. v. Kent School District No. 415, 79 Wn.App. 841, 848 (1995): 

The detennination of the fee award should not become an unduly 
burdensome proceeding for the court or the parties. An "explicit hour-by
hour analysis of each lawyer's time sheets" is unnecessary as long as the 
award is made with a consideration of the relevant factors and reasons 
sufficient for review are given for the amount awarded [citation omitted]. 
An award of substantially less than the amount requested should indicate 

2 "However, the court stretched Cargolux's legal burden beyond the breaking point of its reason, failed to 
properly satisfy its own independent burden, and made legal error by failing to take the fee request as the 
baseline starting point and instead started at zero. In the end; this Court should have provided an attorney 
fee award at least for the portion of the documented incurred fees that this Court in its judgment found to be 
reasonable. Certainly, that sum canno~ be zero." Cargolux's Motion at 4. Cargolux is wrong. As 
discussed elsewhere herein, the court did not start at zero; it ended at zero. 
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at least approximately how the court arrived at the final numbers, and 
explain why discounts were applied. 

There is nothing in Absher that holds that the court is excused from its duty to apply the 

burden of proof. It is axiomatic in a civil action that where a party fails to prove its case 

by the preponderance of the evidence, there can be no recovery. For reasons set forth in 

the Memorandum and Order, which was laced with specific examples of the deficiencies 

identified by the court, this court complied with Absher in making an "award of 

substantially less than the amount requested" - here, an award of zero recovery - by 

stating how the court arrived at the final number and otherwise explaining why the fee 

request was discounted to zero. In doing so, the court may have undertaken a more 

detailed review of the attorney timesheets than contemplated by Absher in an effort to 

determine whether any fee should be awarded. 3 

3 Cargo lux has magnified the court's footnote 29 grossly to assert that the court "prefers, expects or 
requires more detailed analysis" than required by Absher, Cargo lux's Motion at 3; "which is more 
demanding and specific than other colleagues on the King County Bench", Id. at 3; "punitive", Id. at 2. 4; 
that the court "candidly expressed doubt about that appellate guidance", Id. at 5; that the court's questions 
"need not be answered and evidence an overly detailed dissection of litigation that is quite clearly contrary 
to the guidance from our appellate courts about the degree of rigor required",Id. at 5; and that the court's 
decision constitutes an irregularity in the proceedings under CR 59(a)(I) "because existing law does not 
require the same degree of rigor expected by this Court. Neither this court's peers nor this party's opposing 
counsel expect line-by-Iine review of billing records. This Court's divergence from the regular course 
relates directly to this Court's reluctance to agree with [Ab$her)." Plaintiffs Reply at 2. 

For convenience in reference here, the court stated in its Memorandum and Order at 31, n. 29: 

In the court's experience, the often quoted statement in Absher, 79 Wn. App at 848, that 
the "detennination of the fee award should not become an unduly burdensome proceeding for 
the court or the parties," sometimes appears to be one that is overly optimistic. Where 
voluminous fee entries ar~ involved, something approaching an "explicit hour-by-hour 
analysis of each lawyer's timesheets" inevitably must be undertaken by counsel (and likely 
the court as well) to convince the court that the fee award requested is reasonable. Only then 
will the court be. able, without being arbitrary or basing its decision on speculation, to make 
an award within the proper exercise of its discretion "with a consideration of the relevant 
factors" and with "reasons sufficient for review ... given for the amount awarded." ld 

The Memorandum and Order reflects independent effort by this court to detennine whether Cargo lux had 
made a showing that would support an award of attorney fees under the parties' lease that was reasonable, 
not arbitrary. The court did not express disagreement with Absher; the court applied Absher. The court 
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After all, the court ruled that Cargo lux is the prevailing party entitled to 

recovery of its proven reasonable attorney fees under the parties' lease and RCW 

4.84.330. The court, however, did not undertake an "explicit hour-by-hour analysis of 

each lawyer's time sheets," see Absher, 79 Wn. App. at 848, but it did explore exemplar 

timesheets in detail in an effort to comply with our state Supreme Court's teaching that 

the court must "'take an active role in assessing the reasonableness of fee awards ... [and] 

should not simply accept unquestioningly fee affidavits from counsel," Mahler, 135 Wn. 

2d at 434-435 (emphasis in original). 

As discussed in the Memorandum and Order, as the court undertook to examine 

various billing statements, jt immediately ran into difficulties in finding that Cargolux 

had sustained its burden of proof because of the stark inadequacies of the supporting 

declarations, which are little more than bare assertions of reasonableness. Thus, 

the court continued to examine the billing statements - approaching the point where the 

task was becoming "unduly burdensome" -- in an effort to detect some pattern that would 

support the court in ascertaining a discount percentage that would not be arbitrary. The 

court, after considerable effort, ended its inquiry, relying upon the deficiencies in the 

exemplars and the failings of the declarations to conclude that Cargolux has failed to 

carry its burden of proof. 

As this court stated the Memorandum Decision and Order at 25-26: 

expressed a comment (dicta) that where there are voluminous fee entries at issue it "sometimes appears" to 
be "overly optimistic" to avoid something approaching an "explicit hour-by-hour analysis", i.e., whether 
the proceeding is "unduly burdensome" or not, a greater effort is necessary to sustain the burden of proof 
than was made by Cargolux here. This court may have been candid, but it was not crafting new law. It was 
applying the burden of proof. Even if footnote 29 were stricken, the court's analysis would remain 
unchanged. 
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In summary, although both parties cited Mahler v. Szucs, supra, neither 
offered any declaration or even argument explaining why under the application 
oflodestar methodology, the court should find the requested recovery of fees to 
be reasonable. In this case, each side is requesting an award of fees in excess 
of half a million dollars based upon hundreds, if not thousands, of billing 
entries. This not a case where the court readily and reasonably may make an 
independent determination of the lodestar amount based solely on the 
wholesale submission of billing records. 

In Scott Fetzer v Weeks, 122 Wn 2d 141, 151 (1993), a relatively simple case turning on 

an award offees under the long arm statute, the Supreme Court described the trial court's 

task as follows: 

In adjudging "reasonable hours" under the long-arm statute, courts should 
attempt to determine the amount oftime that it would take a competent 
practitioner to recognize the jurisdictional issue, research the relevant law, 
discover the pertinent facts, and then prepare, file and prevail upon a CR 
12(b)(2) motion [footnote omitted]. 

In the present case, Cargolux's showing was insufficient for the court to "attempt to 

determine the amount oftime it would take a competent practitioner" to complete the 

multitude of tasks reflected in Cargolux's billing statements. This is especially so where, 

as here, the various tasks were performed by multiple timekeeper.s, and typically lumped 

together in block billings.4 See Memorandum and Order at 33-34, n. 32 (difficulties in 

utilizing "block billings").· 

Cargolux asserts that the court "failed to provide an award of fees but such an 

award is mandatory", citing QFC v. Jewell T, LLC, 134 Wn. App. 814, 817 (2006). 

4 In Scott Fetzer. the Supreme Court, rather than ordering a remand as would be anticipated today 
following Mahler and similar authority, made its own detennination of a sharply reduced fee award of fees 
for 70 hours (not quite zero, but just 14.5 percent of what had been requested), rejecting the trial court's 
award of "a total of 481.89 hours - the equivalent of ahnost 3 months of interrupted legal work by one 
attorney -- ... with no examination of the actual reasonableness of these hours [footnote omitted]," Scott 
Fetzer, 122 Wn. 2d at 152. In that case, the court had the assistance of expert testimony. In this case, 
Cargolux successfully opposed Transiplex's request for oral argument and expert testimony, see Court's 
Memorandum Decision and Order at 2, n. 2. Accordingly, it was all the more incumbent upon Cargolux to 
make prove its case for "reasonableness" through declarations of counsel. 
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Cargolux's Motion at 4. In that case, the court held that a unilateral provision was 

present in the parties' lease and therefore RCW 4.84.330 required a remand for the 

determination and award of reasonable attorney fees in favor of the prevailing party. The 

trial court had ruled no fees could be awarded as a matter of law; thus, the trial court had 

not engaged in a lodestar analysis or in applying the burden of proof. QFC has nothing to 

do with the present case; contrary to the circumstances presented in QFC, this court has 

ruled that Cargolux is the prevailing party under the parties' lease and this court 

undertook to determine and award reasonable attorney fees in favor of Cargolux. 5 

Finally, Cargolux urges the court to ~onsider new declarations in an effort to cure 

deficiencies in its original showing.6 Although these new declarations come too late and 

need not be considered by the court, see Transiplex's Opposition at 3-4, the court has 

considered them and finds that the new declarations raise more questions than they 

answer. 

Specifically, although Cargolux has reduced its fee request for purposes of 

reconsideration by $11,176.40, from $627,488.40 to $616,708, the new declarations do 

not address the reasonableness of the large number of hours for which an award of fees is 

5 Cargolux offers no other authority in opposition to this court's ruling other than to assert, 
"Reconsideration is appropriate under CR 59(a)(I),(3),(5),(6),(7),(8) and (9)." Cargolux's Motion at 3. No 
argument or authority supports this assertion. In reply, Cargolux states, "Reconsideration is required by at 
least three provisions of CR 59(a): (J ),(6), and (9)." Cargolux's Reply at 2. Cargolux's brief argument, 
unsupported by authority, is unpersuasive and without merit. See Cragolux's Reply at 2-3. -
6 "While reserving objections as to whether this Court's approach varies from the requirements of our 
appellate courts, having been notified of the court's requirements, Cargo lux has submitted aD. additional 
declaratio~ and analysis." Cargolux's Motion at 2. See Declaration of Roxanne Clements, dated July 26, 
2010, and Exhibit A attached thereto; Declaration of Roxanne Clements in Reply, dated September 3,2010. 
Cargolux also argues that this court simply could have found that its $627,884.40 fee request is 
"presumptively reasonable"; Cargolux Motion at 2 Although the documentation offered by Cargo lux 
"forms the starting point under the lodestar method, it is not dispositive on the issue of the reasonableness 
of the hours." Scott Fetzer. 122 Wn. 2d at 155, citing Nordstrom. Inc. v. Tampourlos, 107 Wn. 2d 735,744 
(1987). There is no authority to support dispositive application of a "presumption" as Cargo lux advocates. 
Even if there were a presumption, a presumption does not substitute for the burden of proof, especially 
where it cannot withstand reasonable inquiry and independent review by the court. See Supplemental 
Declaration of David D. Hoff, dated May 28, 2010. 
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requested. The all but de minimis reductien preposed by Cargelux is tantameunt to' a 

representation to the ceurt that, despite the "line-by-line" analysis Clements underteek of 

all the billing records, there are nO' wasteful er duplicative hours, or any heurs pertaining 

to' issues that do not relate tO'the enforcement ef the parties' lease, other than these 

cenceded in the declaratiens. See Clements Declaratien at [unnumbered] 2, 4; Clements 

Reply Declaration at 1-2. Exhibit A, attached to' the Clements Declaratien, hewever, is 

strikingly illustrative of the degree efunexplained duplicate and triplicate effert by 

ceunsel en the same or related tasks. 

Based upon the feregeing, the ceurt has detennined that Cargolux's metien for 

recensideration sheuld be denied. In the interest efjudicial economy, however, the court 

has contemplated the possibility of a remand in the event the Court of Appeals 

determines that the court's burden of pro~f analysis carmot be sustained. 

Given the harshness efthe result reached by the court, one could argue as 

Cargol~x dees, under the rubric that "substantial justice has net been done", see CR 

59(a)(9), or etherwise, that some fee award sheuld be made.7 The standard of review is 

manifest abuse of discretien. Mahler, 135 Wn. 2d at 435. As recently repeated by our 

state Supreme Ceurt, "Where the decisien er erder ef the trial ceurt is a matter of 

discretion, it will not be disturbed on review except en a clear shewing of abuse of 

discretion, that is, discretien manifestly unreasonable, er exercised on untenable grounds, 

7 But see generally Tegland, 4 Washington Practice: Rules Practice (5 th ed.), at 493-495. "In. most of the 
reported cases in which new trials have been granted under the [CR 59(a)(9)] catch-all provision, the 
circumstances have been fairly egregious and probably would have justified a new trial on other grounds 
specified in CR 59·- irregularity, insufficient evidence, misconduct, or the like." See also CR 59(f). It 
appears inapposite to apply CR 59 to the court's basic ruling that Cargolux did not carry its "burden of 
proving the reasonableness of the fees," Mahler, 135 Wn. 2d at 433. Such a result would suggest that 
substantial justice has not been done in every case where a judge or jury has determined that a party has 
failed to provide proof by the preponderance of the evidence. 
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or for untenable reasons." Marriage of Freeman, 169 Wn. 2d 664, 671 (2010), quoting 

State ex reI. Carroll v. Junker, 79 Wn. 2d 12, 26 (1971). 

Accordingly, in the event this court were directed to reconsider its ruling based 

upon the evidence in the record - including the new declarations from Cargolux -- the 

court obviously would comply, notwithstanding this court's view that to do so necessarily 

would be arbitrary, absent some explanation "to the court why it would be reasonable to 

award fees in the amount of$627,884 or $558,956, as distinguished from $450,000 or 

$200,000 or some other number." Memorandum and Order at 38. For present purposes, 

however, the court will assume that that the new declarations offer some explanation. 

Applying lodestar methodology, the court need not set forth here a line-by-line 

analysis of the new declarations, including Exhibit A to the Clements Declaration. 

Illustratively, the court will refer only to the first "Litigation Category" set forth in 

Exhibit A, "Initial phase". To paraphrase the description of the work done in the "Initial 

Phase" by attorneys Clements, A. Collins, and S. Collins, Clements drafted two 

complaints, did unidentified research on the law, met with local counsel and the client, . 
reviewed a TRO motion, drafted the Joyce declaration, attended and argued at a TRO 

hearing, and drafted answers to counterclaims. A. Collins reviewed and revised the same 

complaints and answers to counterclaims, met with Clements and the client, wrote his 

own declaration, revised the Joyce declaration, and drafted and argued a TRO motion. S. 

Collins reviewed and revised the Joyce declaration, the TRO motion, and the answers to 

counterclaims. To explain the reasonableness of the fees the three attorneys involved, the 

following statement is offered in Exhibit A: 

Transiplex sent Cargo lux back-to-back correspondence declaring a Default re 
BOCs and that the lease would terminate within 6 months unless Cargolux agreed 
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to a rate increase. Cargo lux faced a potential lock-out and had to respond quickly 
to the correspondence. To enforce its rights under the lease Cargolux sought a 
TRO and drafted a complaint to preserve its position pending resolution of the 
dispute. A lock-out and sudden move were potentially very hannful to 
Cargolux's business. 

The court file reflects that the initial 48-page complaint was filed June 5,2008. 

On June 9, 2008, a court commissioner entered a brief Order Denying Cargolux's Motion 

for a Temporary Restraining Order. Exhibit A states that for the legal services previously 

described, Clements billed 59.25 hours at $400 per hour ($23,700) and 2.5 hours at $300 

per hour ($750); A. Collins billed 49.3 hours at $220 per hour ($10,846); and S. Collins 

billed 26 hours at $220 ($5,720). The total number of hours billed in the aggregate is 

137.05 hours and the total requested lodestar fee for the "Initial Phase" is $41,016. 

Exhibit A also lists 108 paralegal hours billed at $110 per hour ($11,880). Costs 

apparently are sought in addition to the total fee request set forth in Exhibit A of 

$616,708. These costs sought pursuant to RCW 4.84.010 are $731.31 (filing fees, not 

itemized); $259.09 (service of process, not specified); $1,000 (witness fee, witness not 

identified)and $3,841.25 (deposition transcripts, no apparent allocation as required by 

RCW 4.84.010(7)). See Clements Declaration at [unnumbered] 6. 

The court is invited to search for the costs "in the billing records attached to 

Cargolux's Motion for Prevailing Party Attorney Fees and Costs." [d. No attempt is 

made to account for other costs previously asserted, but now apparently abandoned. See, 

e.g., Court's Memorandum and Order at 3, n.3; 28 - 31; Declaration of Gregory 

Soultanian, dated May 24, 2010. Regarding paralegal billings, the only evidence offered 

is that "[ e Jach paralegal has several years of experience ( 4-7 years) one of whom is 

currently attending law school at University of Seattle [sic]. For trial preparation it was 
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necessary, reasonable and cost effective to have paralegals review documents to prepare 

witness folders, to select mark and organize exhibits, to organize standard instructions 

and to prepare draft jury instructions with counsel's guidance and to perform other such 

ordinary litigation tasks." Clements Reply Declaration at 5. These general assertions 

arguably.are insufficient to satisfy the criteria in Absher, 79 Wn. App. at 845; however, 

for present purposes, the court assumes there are reasonable inferences to support 

findings that the paralegals were qualified and generally were engaged in services that 

were legal rather than clerical in nature. 

Based upon the foregoing representative sampling of the new Declarations and 

Exhibit A, and for all of the reasons previously set forth in the Memorandum and Order, 

fully incorporated herein by reference, the court's probable ruling on remand would be as 

follows: (1) based on Exhibit A, the court would tabulate the number of hours by 

category of attorney and hourly rate, and the type of work performed (as summarized on 

Exhibit A) , find (or presume) the number of hours and hourly rates to be reasonable, and 

thereby establish a tentative lodestar amount of$616,708;8 (2) the court would undertake 

to "exclude from the requested hours any wasteful or duplicative hours and any hours 

g The court would have to reconcile Exhibit A with the Declaration of Jami Elison in Support of Plaintiff's 
Motion for Prevailing Party Attorney Fees and Costs, and Exhibits A and B thereto. The Elison exhibits, 
assuming they can be regarded as "contemporaneous records," see Mahler, 135 Wn. 2d at 434; Court's 
Memorandum and Order at 27, n.25, reflect claimed costs of$989.80, and several timekeepers, including 
Elison, billing fees totaling $80,515. Exhibit A to the Declaration of Roxanne Clements indicates trial 
preparation fees for Elison of 82.3 hours at $250 per hour ($20,575); trial fees for Elison of 106.5 hours at 
$250 per hour ($26,625) and post trial motion fees for Elison of 45 hours at $250 per hour ($11,250). The 
apparent discrepancy is not resolved by Clements' declaration that "Mr. Elison's services were billed 
through The Collins Group in October, 2009; however, his time was not included in the total computation 
of time reflected in the Declaration of Sheri Lyons Collins dated May 24, 2010." Clements Declaration at 
[unnumbered] 4. This court had detected the apparent overlap in the billings for October, 2009. 
Memorandum and Order at 30. Now the court finds that it would have to reconcile Elison's declaration 
showing fees from his firm in the amount of $80,515, Elison Declaration at 2, with Exhibit A to the 
Clements Declaration showing aggregate fees for Elison of$58,450. This is another illustration that the 
new Clements declarations raise more questions than they answer, although they certainly document a great 
deal of room for duplication and waste. Notably, there are no new declarations from Jami K. Elison, Sheri 
Lyons Collins, Roxanne Clements, or Gregory Soultanian. 
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~ ... 

t: . 

pertaining to unsuccessful theories or claims [not recoverable under the parties' lease]", 

Mahler, 135 Wn. 2d at 434; and therefore apply a discount of 50 percent to award a 

lodestar fee $308,354. This is "substantially less than the amount requested" and 

therefore the court would "indicate at least approximately how the court arrived at the 

final numbers, and explain why [the 50 percent] discounts were applied," Absher, 79 Wn. 

App. at 848. The reasons why the 50 percent discount would be applied are the same 

reasons set forth in the Court's Memorandum and Order, and in the foregoing analysis of 

the new declarations and Exhibit A Finally, the court would allow counsel a final 

opportunity to address the issue of costs by submission of an appropriate cost bill 

pursuant to CR 54 (d)(1); 

NOW, THEREFORE, based upon the foregoing, together with the Court's 

Memorandum and Decision dated July 16,2010, 

IT IS HEREBY ORDERED Cargolux's Motion for Partial Reconsideration of the 

Court's July 16,2010 Order on Motion for Attorney Fees is DENIED. 

DATED this 4fctay of November, 2010. 
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