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I. INTRODUCTION 

This Court should reverse for legal error the $30,477,700 in 

summary judgments in favor of a group of lenders against personal 

guarantors Michael Abraham and Jason Sugarman. These California 

guarantors were entitled to assert California defenses. The trial court 

deprived them of these defenses based on an erroneous conflict of laws 

analysis. The trial court's two alternative grounds are both wrong. The 

trial court first erred when it held no conflict of laws exists because the 

guarantors expressed in the guarantees their intent to waive the California 

law. This is an erroneous construction of the guarantees. On de novo 

review this Court should conclude the guarantees do not express waiver. 

Second, the trial court reached the wrong result under its 

alternative conflict of laws analysis, also reviewed de novo. California 

law, not Washington, applies to the issue whether these California 

guarantors were entitled to assert California's statutory protections for 

guarantors. California had the more important contacts with the guarantee 

transaction and the greater interest in the issue of what protections are 

afforded its guarantors. California is so interested in protecting guarantors' 

rights that in 1939 it enacted a statute allowing guarantors to demand that 

creditors first pursue the principal and collateral. Pursuant to the 

Restatement (Second) of Conflict of Laws followed in Washington 
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applicable to guarantees, California law applies because California has the 

most significant relationship to the transaction and the parties for the 

particular issue of a guarantor's defenses. Under California law, the trial 

court should have denied the lenders' motion for summary judgment 

because it is uncontested the lenders have not pursued the principal or 

collateral despite demand. 

This Court should reverse because summary judgment was 

precluded by the guarantors' exoneration argument. The undisputed 

evidence, under both California and Washington law, required the 

guarantors be exonerated by the lenders' agreement to subordinate their 

loans to senior creditor Gottex and by their covenants not to collect their 

debts from the principal and collateral until Gottex was fully paid. The 

guarantors never consented to this; their liability is discharged. 

This Court should reverse for legal error. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred in granting summary judgment against 
Sugarman and Abraham. 

2. The trial court erred in concluding that there was no 
conflict between California and Washington laws on the 
basis that the guarantors expressed in the guarantees an 
intent to waive the protections of California law. 

3. The trial court erred in concluding that, if there were a 
conflict, Washington law instead of California law applied 
to the issue of what protections apply to the guarantors and 
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whether the guarantors could require the lenders first to 
pursue the principal and collateral. 

4. The trial court erred in granting summary judgment when 
the evidence presented a question of fact under both 
California and Washington law whether the guarantors' 
were exonerated by the lenders' agreement with the 
principal (to which the guarantors were not a party) not to 
pursue the principal or collateral until a senior lender was 
paid. 

5. The trial court erred in denying as moot the motion to 
amend the answer. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Was it legal error to construe the guarantees to contain an 
expression of intent to waive the protections of California 
law in the absence of any waiver language? (Assignments 
of Error 1 and 2). 

2. Was it legal error to apply Washington law despite the 
more significant relationship of California to the parties and 
the transaction with respect to the particular issue of a 
guarantors' defenses when the guarantors were located in 
California, signed the guarantees in California, and had the 
expectation that the protections of California law would be 
available, and where the principal and assets are located in 
California, the investment concerned the development of 
California real estate, and California has the stronger policy 
interests? (Assignments of Error 1 and 3). 

3. Was it legal error to grant summary judgment when the 
evidence presented a question of fact under both 
Washington and California law whether the lenders 
exonerated the guarantors by entering a contract with the 
principal and a third party, without the consent of the 
guarantors, to forestall collection against the principal and 
collateral until the third party was fully paid? Can the 
lenders enforce greater obligations against the guarantors 
than the principal absent consent? (Assignments of Error 1 
and 4). 
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4. Was it error to deny the motion to amend as moot? 
(Assignment of Error 5). 

IV. STATEMENT OF THE CASE 

The California guarantors seek relief from the trial court's 

erroneous grant of summary judgment appealing the monetary judgments 

against them. CP 1047-1133. The trial court entered judgments against 

Mr. Abraham in principal amounts totaling $30,477,700. CP 967 (order on 

summary judgment); see also CP 985-98, 999-1006, 1007-14, 1015-22, 

1023-30, 1031-38, 1039-46 Gudgments). The trial court entered judgments 

against Mr. Sugarman totaling $6,926,750. CP 968 (order on summary 

judgment); see also CP 1023-30, 1031-38, 1039-46 Gudgments). 

A. Washington Lenders Loaned Money to Invest in a 
California Principal's Financing of California Projects, 
and Requested Personal Guarantees from California 
Residents Sugarman and Abraham. 

The guarantors reside and work in California. CP 379, p. 5; 404, 

,-r 1; CP 391, p. 5; CP 407, ,-r,-r 1, 5. They are the principals of MKA, a 

California limited liability company established in 1988 with offices in 

Newport Beach, California. CP 404, ,-r 1; CP 407, ,-r 2. MKA provides 

capital to primarily California developers for land development. CP 353, ,-r 

3; 407-8, ,-r,-r 2-4. The capital comes primarily from investors. Id. MKA 

manages investments from institutional and accredited individual investors 

through investment funds. Id. Through those funds, MKA provides debt 
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financing to real estate developers based primarily in California. Id. The 

loans to developers are typically secured by deed of trust on the real 

property under development. Id. The proceeds of the lenders' loans were 

used to finance California developers. CP 408, ~ 8. The loans were 

secured primarily by the California real property under finance and assets 

ofMKA located in California. CP 428, ~ 11; CP 437, ~ 1; CP 441-42, § II. 

The Freestone lenders pursued investment opportunities with 

MKA in California. The lenders learned about MKA through a third party 

located in California. CP 408, ~ 6; CP 96, ~ 12. The lenders contacted 

MKA in California. CP 408, ~ 7. Representatives of the lenders visited 

MKA in California and viewed collateral properties "probably a dozen 

times." CP 408, ~ 7; CP 401 69:17-23; CP 396 22:20-21. See also CP 394 

15:3-4 (Sugarman testified: "Freestone came to MKA's office so many 

times to go through our portfolios."). The lenders sent their money to 

MKA in California. During 2006 and 2007, MKA executed nine 

promissory notes with individual lenders. CP 98-99, ~~ 21(a)-(i); CP 105-

139 (the nine notes). Ofthe nine notes, two were signed 5/8/06, three were 

signed 10/30/06, one was signed 2/1/07, and three were signed 4/2/07. Id. 

Each note was accompanied by a security agreement, securing the note by 

MKA's assets in California. CP 100-01, ~ 21(P); see, e.g., CP 195-200. 
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The notes selected Washington law at the lenders' request for tax 

purposes. CP 420, lines 17-22. 

The lenders asked MKA employees to have Abraham and/or 

Sugarman, whom the lenders knew to be located in California, guarantee 

the notes. CP 383 33:2-9; CP 395 20:16 to 21:23. The lenders made no 

personal request to the guarantors. Id. The guarantees were drafted in 

California. CP 97-98, ~~ 19-20. The lenders never discussed the 

guarantees with the guarantors, nor negotiated their terms. CP 383 33:2-9; 

CP 395 20:13-21:23. The guarantors were unrepresented by counsel. CP 

380 13:13-17; 381 14:4-5; 38446:9-14; 393 13:2-5. Abraham guaranteed 

payment on all of the notes and Sugarman guaranteed payment on the 

three notes signed 4/2/07. CP 107 (Abraham); CP 111 (Abraham); CP 115 

(Abraham); CP 119 (Abraham); CP 123 (both); CP 127 (Abraham); CP 

131 (both); CP 135 (Abraham); CP 139 (both) (the guarantees). The 

guarantors executed the guarantees in California. CP 353, ~ 4. 

Both guarantors were familiar with guarantees from their dealings 

in California. CP 386 75:12-78:13; CP 398 42:4-5. Abraham testified his 

understanding was that the lenders would have to proceed against the 

security interests before enforcing the guarantees. CP 386 75:12-78:13. 

He testified that as guarantor he would personally "step up" "if the asset 

hasn't paid the debt." Id. He explained, "[F]irst what we do, we look to the 
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asset first to pay the debt. If the asset hasn't paid the debt, then we go to 

the guarantees." Id. He confirmed he understood the guaranty to require 

"exhaustion of the collateral" before he was obligated to perform. Id. He 

further explained his understanding came from past experience enforcing 

guarantees, including with MKA and local banks. Id. 

The guarantees are short. Each one states: 

THE UNDERSIGNED HEREBY UNCONDITIONALLY GUARANTIES 
THE PAYMENT OF ALL AMOUNTS DUE UNDER THIS NOTE. 
UPON DEFAULT OF MAKER TO TIMELY PAY ANY AMOUNT 
DUE HEREUNDER, LENDER MAY IMMEDIATELY DEMAND, AND 
THE UNDERSIGNED SHALL IMMEDIATELY PAY, SUCH PAST 
DUE AMOUNT. 

CP 107. 

B. Without Consent by the Guarantors, The Lenders 
Subordinated Their Loans to a Senior Creditor and 
Covenanted Not to Sue the Principal or Pursue 
Collateral. 

The lenders entered into a subordination agreement (the 

"Subordination Agreement") with senior creditor Gottex and MKA on 

February 20, 2007 (CP 354-55, ~ 9; CP 366-71). The lenders covenanted 

not to pursue MKA for collection or payment of amounts due it until 

Gottex was fully paid. CP 366-67 at ~~ 2, 4. The lenders had broad 

security interests "in substantially all ofMKA's assets." CP 428, ~ 11; CP 

441-42. In the Subordination Agreement they covenanted not to pursue 
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this collateral until Gottex was fully paid. CP 367 at ~ 6. The 

Subordination Agreement is binding on successors. CP 369 at ~ 14. 

The guarantors are not parties to the Subordination Agreement. 

The lenders offered no evidence of the guarantors' express consent to the 

Subordination Agreement. The lenders offered disputed evidence whether 

and when the guarantors even had knowledge of the agreement, discussed 

below. The lenders offered no evidence that the guarantors understood that 

while the Subordination Agreement prevented enforcement against MKA 

until Gottex was paid, they would not receive the same treatment. 

Sugarman disputes knowing about or consenting to the 

Subordination Agreement at any time relevant to this dispute. CP 399 at 

49:5-25. Abraham also does not admit consent to the agreement. Abraham 

admitted that when he later signed note extension agreements in 2008, he 

had read the Subordination Agreement. CP 934 63:13-25. He also testified 

that his understanding of the agreement was that "there would be no 

actions on anybody's part until after [Gottex] was paid." CP 934, 63:1-5. 

Abraham never testified that he understood and agreed that pursuant to the 

Subordination Agreement the lenders could pursue him but not MKA. 

Neither the note extension agreements (CP 945-54) nor any written 

document signed by the guarantors refer to the Subordination Agreement 

at all. The note extension agreements contain an integration clause stating 
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that all understandings are stated in the document. CP 950 at ~ 15. While 

the Subordination Agreement required the lenders to mark future notes as 

subject the agreement (CP 367-68 at ~ 5), the lenders failed to do so. 

C. On the Principal's Default, the Lenders Sued the 
Guarantors, Resulting in a First Set of Summary 
Judgments That Were Reversed and Remanded for a 
ConOict of Laws Analysis. 

MKA was unable to pay the lenders on their notes while paying 

Gottex. CP 101, ~~ 23-24. The lenders initiated this lawsuit on September 

2, 2008. CP 1-38. In their complaint, the lenders requested a declaration 

that MKA was in default, but no judgment or collateral. CP 22-23 ("First 

Cause of Action"). This is because the lenders had subrogated their loans 

to the senior creditor and could not collect against MKA without 

breaching the Subrogation Agreement. The lenders sought money 

judgments only against the Guarantors on the guarantees. CP 23-25 

("Second Cause of Action"). It is undisputed that the lenders have not 

pursued the principal or collateral. CP 508, ~~ 2-3; CP 354, ~ 8. 

The trial court granted the lenders' first summary judgment motion 

based on Washington law in March 2009. See Freestone Capital Partners, 

LP v. MKA Real Estate Opportunity Fund /, LLC, 155 Wn. App. 643, 230 

P.3d 625, 2010 Wash. App. LEXIS 855 (Wash. Ct. App. Apr. 26, 2010) 

(in the record at CP 305-345) ("Freestone v. MKA"). This Court reversed 
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the judgments, ruling that the parties had not selected the law to be applied 

to the guarantees. Id. at 658-63. This Court instructed the trial court on 

remand to conduct a conflict of laws analysis to determine whether a 

conflict existed in light of the lenders' waiver argument, and whether 

California or Washington law controlled the guarantors' ability to assert 

defenses to the action. Id. at 663-68. This Court explained Washington's 

conflict of laws analysis applicable to guaranty contracts. Id. 

D. The Trial Court Again Granted Summary Judgment to 
the Lenders on Two Alternative Grounds 

After the mandate issued, the lenders again moved for summary 

judgment urging Washington law be applied and that no conflict of laws 

existed because the guarantors had waived their statutory protections in 

the guarantees. CP 210-36. The guarantors opposed the relief requested, 

urging California law be applied, CP 280-303, and rebutting waiver. CP 

288-91, § C. The guarantors argued that under California or Washington 

law, they were exonerated by the lenders' entry into the Subordination 

Agreement with MKA and Gottex. CP 284; CP 299-301; CP 301 note 34. 

Finally, the guarantors factually disputed the lenders' argument that, even 

if the California defenses applied, pursuit of the principal and collateral 

was futile due to insufficient assets. CP 302-303; 347-348, " 3-4; CP 508, 

, 4. The guarantors also argued that any alleged futility was caused by the 
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lenders' delay in failing timely to pursue the principal and collateral upon 

the guarantors' demand, resulting in the guarantors' exoneration. CP 301-

302, § G; CP 353-54, ~~ 6-7. 

The trial court granted summary judgment to the lenders. CP 963-

84, and incorporated into its written order the transcript of its decision and 

reasoning. CP 967 at lines 3-7; CP 971-84 (transcript attached to order). 

The Court ruled in the alternative: 1) no conflict of law exists because the 

guarantors waived the protections of California law in the guarantees (CP 

978, line 11 to CP 981, line 19), and 2) if their rights were not waived, the 

Restatement Conflict of Laws favors application of Washington law. CP 

972, line 7 to 978, line 8. 

The trial court found material issues of disputed fact regarding the 

alleged futility of pursuit of the principal and collateral. CP 1068 line 20 

to 1069 line 2. 

Finally, the trial court denied as moot the guarantors motion to 

amend their answer to clarify their exoneration defense. CP 961-62. CP 

962 (motion is denied "as futile and moot"). 

V. ARGUMENT 

This Court should reverse on de novo review of the conflict of laws 

analysis. First, the trial court erred by finding that no conflict of laws 

exists due to waiver of the California protections expressed in the 
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guarantees. Both California and Washington law support rejection of this 

construction based on insufficient expression of intent to waive in the 

guarantees. Second, the trial court erred when it concluded that 

Washington law applies. The trial court's conflict of law analysis failed to 

focus on the exact issue before it: which state had the more significant 

relationship to the particular issue whether the guarantors are entitled to 

assert defenses codified in California. Instead, the trial court considered 

the transactions generally, focusing on the underlying loan transaction 

between MKA and the lenders. It failed to recognize that the guarantors' 

location in California is the most important contact for the issue of the 

guarantees. The trial court disregarded relevant Washington precedent, 

disregarded the justified expectations of the guarantors, and disregarded 

the relevant policies of each state. This contravenes the required 

Restatement analysis. A proper analysis results in the application of 

California law to the issue of the guarantors' defenses. 

A. Standards of Review. 

Interpretation of a written contract is a matter of law. Fancher 

Cattle Co. v. Cascade Packing, 26 Wn. App. 407, 409, 613 P.2d 178 

(1980). Which state's laws apply is a question of law reviewed de novo. 

McKee v. AT&T Corp., 164 Wn.2d 372, 384, 191 P.3d 845 (2008). De 

novo review applies to all matters of law. Wilson Court Ltd P'ship v. Tony 
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Maroni's, 134 Wn.2d 692, 698, 952 P.2d 590 (1998). All facts and 

reasonable inferences are considered in a light most favorable to the 

nonmoving party. Id. Dismissal of defenses on summary judgment is 

reviewed de novo. Freestone v. MKA, 155 Wn. App. at 672. 

This Court substitutes its judgment for that of the trial court on de 

novo review. Skamania County v. Columbia River Gorge Comm 'n, 144 

Wn.2d 30, 42, 26 P.3d 241 (2001). Sunnyside Valley Irrigation Dist. v. 

Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003). In applying these 

standards, this Court should reverse and vacate the judgments. 

Motions to amend are freely granted. CR 15(a). The standard of 

review when a request to amend a pleading is denied is a manifest abuse 

of discretion or a failure to exercise discretion. Herron v. Tribune Pub'g 

Co., 108 Wn.2d 162, 165, 736 P.2d 249 (1987); Caruso v. Local Union 

No. 690 of Int'l Bhd. of Teamsters, Etc., 100 Wn.2d 343, 351, 670 P.2d 

240 (1983) (allowing amendment five years four months after the original 

complaint was filed upon a finding of no prejudice to the opposing party). 

B. Because The Guarantees Contain No Expression of 
Waiver, The Trial Court Erred in Concluding That No 
Conflict of Laws Exists. 

The trial court erroneously ruled that the guarantees demonstrate 

intent by the guarantors to waive their rights under the California statutes. 

(CP 978, line 11 to CP 981, line 19). If waiver were present, no conflict of 
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laws exists. Waiver is not present. The trial court's construction is an error 

of law and should be reversed on de novo review. 

Absent a choice of law provision, Washington conflict of law 

analysis first requires a determination if an actual conflict exists. I Here, 

conflict exists. Washington common law allows the lenders to proceed 

against the guarantors directly without first proceeding against the 

principal. Warren v. Washington Trust Bank, 92 Wn.2d 381, 390 n.1, 598 

P.2d 701 (1979). In contrast, § 2845 of the California Civil Code grants 

guarantors the right to demand that creditors first "proceed against the 

principal, or to pursue any other remedy in the creditor's power which the 

surety cannot pursue, and which would lighten the surety's burden." See 1 

Witkin Sum. Cal. Law Contracts, § 1003; Freestone v. MKA, supra, 155 

Wn. App. at 663-64. The guarantor is entitled to the "benefit of every 

security for the performance of the principal obligation .... " Section 2849. 

The lenders have not proceeded against the principal or the security 

despite demand. This defeats collection against the guarantors. 

This Court should find a conflict of laws. The trial court erred in 

construing the guarantees to contain an expression of waiver. The trial 

court lost sight of the inquiry-whether waiver language is present, i.e., an 

I See Freestone v. MKA, supra, 155 Wo. App. at 665; Potlatch No.1 Federal 
Credit Union v. Kennedy, 76 Wo.2d 806, 809, 459 P.2d 32 (1969); Granite 
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expression of intent to knowingly waive rights-and instead merely 

construed the language in the guarantee. Reversal is necessary. 

1. The plain language of the guarantees refutes the 
trial court's ruling finding waiver. 

The trial court's finding of waiver is inimical to the California 

statutory scheme. Guarantors obligated "immediately" on guarantees 

maintain the right to invoke the protections of § 2845. The right is 

statutorily prescribed even if not present in the written guarantee. Section 

2807 provides that a guarantor is liable "immediately upon the default of 

the principal, and without demand or notice." Notwithstanding this 

language, the Code goes on at § 2845 to permit the guarantor to require 

the creditor to proceed against the principal or collateral. A guarantee 

which is "unconditional" or requires "immediate payment," is consistent 

with the guarantors' continued right to assert the protections of the Code. 

Such words in no way preclude or waive application of § 2845, § 2849 or 

§ 2850. Guarantees are presumed tmconditional under § 2806.2 Yet § 2806 

and § 2807 coexist with §§ 2845, 2849, and 2850. The unconditional, 

immediate nature of a guaranty does not abrogate the coexistent defenses. 

Equip. Leasing Corp. v. Hutton, 84 Wn.2d 320, 324, 525 P.2d 223 (1974); 
Mulcahy v. Farmers Ins. Co., 152 Wn.2d 92, 101,95 P.3d 313 (2004). 
2 "A suretyship obligation is to be deemed unconditional unless its terms 
import some condition precedent to the liability of the surety." 
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California enacted legislation in 1939 to protect guarantors the 

same as sureties, American Guaranty Corp. v. Stoody, 230 Cal. App. 2d 

390, 392 (Cal. App. 2d Dist. 1964), citing Cal. Civ. Code § 2787. This 

entitled guarantors to protections previously developed in equity and 

codified for sureties in Cal. Civ. Code §§ 2845 and 2849. Id. at 392-93. 

The protections include the Guarantors right to require that lenders first 

pursue the principal and secured interests. Id., citing Cal. Civ. Code 

§§ 2845, 2849. A large body of California law enforces these policy 

choices and negates the lenders' waiver theory. The statutory protection 

was created to guard against precisely the type of guarantee at issue here: 

one that would not, on its face, pennit a guarantor to demand that the 

lender first look to the principal and the collateral. 

Moffett v. Miller, 119 Cal. App. 2d 712, 713-14 (1953), describes 

this statutory scheme. While "an absolute and unconditional guaranty" 

prior to 1939 would not have required the exhaustion by the creditor of his 

remedies against the principal debtor or other security, after 1939, that 

same guarantor would have the right to invoke § 2845. Id. See also State 

Athletic Comm 'n of Calif. v. Mass. Bonding and Ins. Co., 46 Cal. App. 2d 

823,829 (1941) (the purpose of the equitable code sections are not at odds 

with an unconditional guaranty but offer unique equitable protections for 

California guarantors). Moffett describes the precise situation here. After 

16 



1939, a guarantor of an unconditional guaranty providing for "immediate 

liability" may invoke § 2845. The trial court's ruling misapplies California 

law, including Moffett and State Athletic Comm 'no 

The trial court also failed to identify any intent to WaIve the 

statutory protections in the language of the guarantees. California law 

requires an express waiver. Cal. Civ. Code § 2856. See also Krueger V. 

Bank of America, 145 Cal. App. 3d 204, 213 (1983) (rights under § 2845 

"may be expressly waived"). The California Civil Code does not prescribe 

waiver language, but it does offer "safe harbor" language that can be used 

to unequivocally express waiver. See Cal. Civ. Code § 2856(c)(1).3 The 

guarantees do not contain the safe harbor language. 

Guarantees are interpreted by the same rules as other types of 

contracts, with a view towards effectuating the purposes for which the 

contract was designed.4 The California Supreme Court in Bloom stated 

that "carrying out the expressed intent of the parties' accords with the 

3 "The guarantor waives all rights and defenses that the guarantor may 
have because the debtor's debt is secured by real property. This means, 
among other things: (1) The creditor may collect from the guarantor 
without first foreclosing on aIly real or personal property collateral 
fledged by the debtor." 

Bloom V. Bender, 48 Cal. 2d 793,803, 313 P.2d 568 (1957). See also 
Home Fed. Sav. & Loan Ass'n V. Ramos, 229 Cal. App. 3d 1609, 1613, 
284 Cal. Rptr. 1 (1991) (A guaranty must be interpreted "consistent with 
the expressed intent of the parties under an objective standard."). No 
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basic rules of suretyship law .... " Id. To establish knowing waiver, the 

language must "adequately express such a waiver." River Bank Am. v. 

Diller, 38 Cal. App. 4th 1400, 1417 (Cal. App. 1st Dist. 1995). In both 

Stoody and Cooper, two cases where waiver was found, the parties used 

the word "waive."s These guarantees contain no like expression.6 No 

intent to waive the Guarantors' rights to §§ 2845, 2849, or 2850 can be 

found in the guarantees. 

The lenders argued waiver based on California law. See CP 226-

228. California has a statute for choice of law in contract construction that 

suggests that Washington law might control because the guarantors make 

payment to Washington. See Cal. Civ. Code § 1646 ("A contract is to be 

interpreted according to the law and usage of the place where it is to be 

performed; or, if it does not indicate a place of performance, according to 

reasonable guarantor would consider these guarantees to waive provisions 
of the California Civil Code. 
S American Guaranty Corp. v. Stoody, supra, 230 Cal. App. 2d at 394 
(italics added by court). See also WRI Opportunity Loans II, LLC v. 
Cooper, 154 Cal. App. 4th 525, 542 (Cal. App. 2d Dist. 2007) (Waiver 
where contract stated: "Guarantor affirms its intention to waive all benefits 
that might otherwise be available to Guarantor or Borrower under . . . 
Civil Code Sections 2809, 2810 ... , among others."). See also Brunswick 
Corp. v. Hays, 16 Cal. App. 3d 134, 138 (Cal. App. 2d Dist. 1971) 
~"notwithstanding" expressed intent to waive). 

There is no extrinsic evidence supporting any intent to waive rights. To 
the contrary, Mr. Sugarman testified explicitly that he never intended to 
waive any rights within the guarantees, stating, "I didn't waive any rights 
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the law and usage of the place where it is made."). The guarantees do not 

express waiver under Washington law either. 

Under Washington law the guarantees would be construed as under 

California law because they lack expression of an intent to waive rights. 

See Colo. Structures, Inc. v. Ins. Co. of the w., 161 Wn.2d 577, 588, 167 

P.3d 1125 (2007) ("A contract, including a bond, should be construed as a 

whole. . . . [I]t should be construed in accordance with the parties' plain 

intent."); Hearst Commc'ns, Inc. v. Seattle Times, 154 Wn.2d 493, 503-04, 

115 P.3d 262 (2005) (contracts must be construed according to objective 

manifestations). Guarantees are to be construed "without reading into it 

terms and conditions on which it is completely silent." Nat'l Bank of 

Wash. v. Equity Investors, 81 Wn.2d 886, 918, 506 P.2d 20 (1973) 

(emphasis added). The guarantees are silent on waiver, containing no 

objective manifestation of an intent to waive rights. 

Under Washington law, the absolute nature of an unconditional 

guaranty does not operate as a waiver of a guarantor's defenses. See 

Security State Bank v. Burk, 100 Wn. App. 94, 100,995 P.2d 1272 (2000) 

(a guarantor's unconditional guaranty did not encompass a waiver of the 

requirement to dispose of collateral in a commercially reasonable fashion), 

as a guarantor in this agreement or any other agreement." Sugarman Dep., 
41:1-2. 
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citing United States v. Willis, 593 F.2d 247, 254 (6th Cir. 1979). In Willis, 

the Court rejected the argument that the guarantor waived the defense of 

commercial reasonableness simply by virtue of the fact that guaranty was 

"unconditional." Id. The Willis court acknowledged the argument's 

"superficial appeal," but the court went on to conclude that use of the term 

did not express waiver and the defense of the doctrine of commercial good 

faith remained available to the guarantor Id. at 255. A guarantor's waiver 

of a defense requires a manifestation of specific intent to do so. See, e.g., 

Fruehauf Trailer Co. of Canada, Ltd. v. Chandler, 67 Wn.2d 704, 709, 

409 P.2d 651 (1996) (the guaranty at issue waived a defense in "clear and 

unambiguous terms."). 

No terms in the short guarantees express waiver under either 

California or Washington law. 

2. Analysis of the trial court's oral ruling illustrates 
the trial court's missteps. 

The errors in the trial court's reasoning are revealed in its oral 

decision. The court characterized the decision whether the guarantors 

waived their California defenses as a "close call." CP 981, line 10. It is 

not. Either the guarantors expressed waiver or they did not. The trial court 

correctly noted that no waiver language is present in the guarantees. CP 

981, lines 24-3 ("The guarantee does not contain any language indicating a 
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waiver of rights. It certainly does not contain the safe harbor language 

.... "). This should have been the end of the inquiry. 

The trial court next identified Cal. Civ. Code § 2856(3)(b) as a 

relevant statute, noting that no particular language or phrase is necessary 

to establish waiver so long as the contractual provision "expresses an 

intent to waive any or all of the rights and defenses" available under the 

Code. CP 981, lines 4-9. The trial court then misstepped, concluding that 

because the guarantee contains the words "immediately demand payment 

from a guarantor," "it could only mean that lender is free to look to the 

guarantor first, and as such, the guarantor cannot demand his rights that a 

lender must first collect collateral." CP 981, lines 10-16 (emphasis added). 

The trial court disregarded California law to conclude that was an 

expression of waiver. CP 1068. 

The trial court never seized on or found any language alternative to 

the word "waive" that expressed the same idea. The trial court instead 

merely construed the language as if this were a pre-1939 California case. 

This is a post-1939 case and the statutory scheme does not equate that 

language to waiver. The trial court did exactly what California does not 

allow. It prevented a guarantor from asserting the rights of the statute 

absent an expression of waiver. This Court should reverse the trial court's 
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ruling that the guarantors waived their statutory protections. A conflict of 

laws exists; a proper conflict analysis is necessary. 

C. The Trial Court Erred in Its Alternative Conflict of 
Laws Analysis When It Applied Washington Law to the 
Guarantees. 

The trial court failed to recognize California's more significant 

relationship to the guarantee transactions and to the issue of a guarantor's 

available defenses. On de novo review, this Court should hold that 

California law applies. This Court should reverse. 

If a conflict of laws exists, Washington courts apply the law of the 

state with the most significant relationship to the contract pursuant to 

Restatement (Second) of Conflict of Laws § 6 ("§ 6,,)7 and Restatement 

(Second) of Conflict of Laws § 188 ("§ 188,,).8 Potlatch, supra; Freestone 

v. MKA, 155 Wn. App. at 665-66. "The most significant relationship rule 

has been specifically extended to contracts of suretyship or guaranty." 

7 The § 6 comments guard against precise rules where the difficulties and 
complexities involved require consideration of the underlying factors in 
the situation at issue. § 6, Cmt. on Subsection 2 at (c). § 6 comments urge 
a court to "give consideration not only to its own relevant policies ... but 
also to the relevant policies of all other interested states" to reach a result 
that "will achieve the best possible accommodation" of all the states' 
policies. Id. at (t). The court should consider the justified expectations of 
the parties. Id. See full text in appendices. 
8 The Restatement (Second) of Conflict of Laws § 188 summarizes the 
factors that a court should consider in determining which state has the 
most significant relationship with the contracts in the absence of an 
effective choice of law. See full text in appendices. 
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Freestone v. MKA, at 665-66, citing Granite Equip. Leasing Corp., 84 

Wn.2d at 324. 

§ 188(2) summarizes five contacts which "are to be evaluated 

according to their relative importance with respect to the particular issue." 

§ 188.9 In the first appeal, this Court instructed that the most significant 

relationship test and factors set forth in § 188 determine the law applicable 

to suretyship contracts. Freestone v. MKA, at 666. This Court found this to 

be true even considering § 194.10 This Court noted, where ''the initial 

clauses of § 194 suggest that the choice of Washington law in the MKA 

promissory notes determines the law to be applied to the guarantees," the 

later comments in § 194 are consistent with the Washington Supreme 

Court's view expressed in Potlatch that "normally the factors of § 188 

determine the law applicable to surety contracts." Id. at 666. This Court 

noted the provisions in § 194 calling for another state's local law if "with 

9 See also G. W. Equip. Leasing Inc. v. Mt. McKinley Fence Co., 97 Wn. 
App. 191, 195-96, 982 P.2d 114 (1999) ("some contacts are more 
significant than others"), citing Potlatch, 76 Wn.2d at 810 ("application of 
[the significant relationship] principle does not involve merely counting 
the contacts. Rather these contacts are guidelines indicating where the 
interests of particular states may touch the transaction in question"). 
10 § 194 provides that, where the parties do not select the law in a guaranty 
contract, the rights created are determined by the local law of the state 
where the contract requires repayment "unless, with respect to the 
particular issue, some other state has a more significant relationship under 
the principles stated in § 6 to the transaction and the parties, in which 
event the local law of the other state will be applied." 
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respect to the particular issue, some other state has a more significant 

relationship under the principles stated in § 6 to the transaction and the 

parties." Id. at 666-67, citing § 194. The Court noted that comments to 

§ 194 reiterate that, "[o]n occasion, a state which is not the state whose 

local law governs the principal obligation will nevertheless, with respect 

to a particular issue, be the state of most significant relationship to the 

suretyship contract and the parties and hence the state of the applicable 

law." Id. at 667, citing comments to § 194. The trial court correctly noted 

that the fact that payments were due in Seattle is a contact that is "not 

determinative." CP 974, lines 12-14. Application of the most significant 

relationship test is necessary. 

1. California Has the Most Significant Relationship 
to the Issue of What Protections Are Due the 
Guarantors. 

Analysis under § 6, § 188 and § 194 of the Restatement strongly 

supports application of California law to the issue at hand. 

§ 6 sets out the broad principles of conflict of laws, and requires 

courts to give consideration "to the relevant policies of all other interested 

states" to reach a result that "will achieve the best possible 

accommodation" of all the states' policies. Here, consideration of 

California's policies demonstrates that application of California law is 

necessary for that optimal accommodation. This Court's considerations 
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should include the relevant policies of the forum, the relevant policies of 

other interested states and the relative interests of those states in the 

determination of the particular issue, and the protection of justified 

expectations. Rest. (Second) Conflict of Laws, § 6. These factors establish 

that California has the most significant relationship to the guarantees. 

"State interest analysis focuses on whether application of the 

state's law under the circumstances of the particular case will advance 

policies that the law was intending to promote." Business Loan Center, 

LLC v. Nischal, 331 F. Supp. 2d 301, 309 (2004). California's strong 

interest in and policy regarding protection of California Guarantors is clear 

and reflected in California statutes. Since 1939, California has consistently 

protected guarantors through this statutory scheme that includes § 2845, § 

2849, and § 2850. In State Athletic Comm 'n of Calif., 46 Cal. App. 2d at 

829, the court described the policy behind the implementation of Cal. Civ. 

Code §§ 2845 and 2849: "These code sections are the enactment of rules 

developed in equity to give relief from the common law doctrine which 

permitted the creditor to enforce remedies against the surety without 

reference to his rights against the principal." 

Application of California law advances the policy that the 

California statutes were enacted to promote, protection of California 

guarantors. Washington does not have the same level of interest in the 
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issue. The legislature has remained silent in this area of law. Washington 

has a more general interest in this transaction of ensuring that contracts are 

enforced, but no precise policy interest in the treatment of guarantors. 

The consideration of justified expectations favors application of 

California law. The record is uncontested that the guarantors, who were 

not advised by counsel in these transactions (CP 380 13:13-17; 381 14:4-

5; 384 46:9-14; 393 13:2-5), were familiar with how guarantees in 

California operated, including the requirement that the principal and 

collateral first be exhausted. CP 386 75:12-78:13; CP 398 42:4-5. This 

knowledge reasonably formed their expectation as to how the guarantees 

in question would operate. This is not a case where Washington guarantors 

are attempting to assert California law for a transaction that concerns 

participants in both states. They are California guarantors, precisely the 

persons the California legislature has acted to protect. The considerations 

of § 6 support application of California law to this issue. 

Analysis under § 188 compels the same conclusion. The contacts 

of § 188 "are to be evaluated according to their relative importance with 

respect to the particular issue." § 188. See also G. W. Equip. Leasing Inc. 

v. Mt. McKinley Fence Co., supra, 97 Wn. App. 191 at 195-96 ("some 

contacts are more significant than others"). "[A]pplication of [the 

significant relationship] principle does not involve merely counting the 
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contacts. Rather these contacts are guidelines indicating where the 

interests of particular states may touch the transaction in question." 

Potlatch, 76 Wn.2d at 810. 

The contact most important to the issue of the guarantors' defenses 

is the location of the guarantors. They are located in California, they 

received the lenders' request for guarantees in California, and they 

executed the guarantees in California. 

a. Place of contracting and negotiation 
support application of California law. 

California has the most significant relationship to the guarantees, 

as both the place of contracting and place of negotiation occurred in 

California. 

"[T]he place of contracting is the place where occurred the last act 

necessary, under the forum's rules of offer and acceptance, to give the 

contract binding effect. ... " § 188 comment (e). In Granite Equip. 

Leasing, supra, the place of contracting was found to be the place where 

the guaranty was signed. 84 Wn.2d at 325. 11 This Court should follow this 

Washington choice of law case concerning guarantees. Here, the 

11 See also Wilson Court Ltd P'shp v. Tony Maroni's, Inc., supra, 134 
Wn.2d at 710, 952 P.2d 590 (1998) ("A contract of guaranty, like every 
other contract is made by the mutual assent of the parties. When the 
contract is signed by the guarantor at the other party's request, 
mutual assent is proved."). 
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guarantors accepted the terms of the guarantee when they signed them in 

California, as the trial court correctly concluded. CP 974. The parties 

agree there was no negotiation of the terms and that Abraham and 

Sugarman, located in California, never discussed the guarantees with the 

lenders. CP 383 33:2-9; CP 395 20:13-21:23. These contacts weigh in 

favor of California law. 

b. Subject matter and place of performance 
are neutral contacts not significant to the 
guarantors'defenses. 

The subject matter and place of performance are not decisive 

contacts for guarantees under Washington case law. The place where a 

guaranteed debt is to be paid can represent the subject matter of the 

contract. See Granite Equip. Leasing, 84 Wn.2d at 325. In Granite Equip. 

Leasing, the Court applied Washington law to a guaranty and the issue of 

available defenses even though the place of performance of the guaranty 

and its subject matter were New York. Id. at 324-27. The Court applied 

Washington law notwithstanding that the underlying lease selected New 

York law. Id. 

These documents are silent. The debtor mailed or transferred 

payment to Washington. This contact does not significantly favor the 

lenders because payment is not a significant contact in the context of the 

issue of the Guarantors' protections. The debtor could have sent payment 
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to a creditor located anywhere without a material change to the 

guarantors' expectations and California's interest in protecting guarantors. 

c. The guarantors' domicile in California is 
the most important contact. 

The factors related to location of the parties favor application of 

California law. The most important domicile in relation to the issue of the 

guarantors' defenses is the guarantors' domicile. Abraham and Sugarman 

are domiciled in California. MKA is a California limited liability 

company. In contrast, three of the four plaintiff entities are Delaware 

limited partnerships. Only Freestone Capital Partners L.P. is a 

Washington limited partnership. While the entities' place of business is 

primarily Washington, Freestone also operates in Santa Barbara, 

California. When it applied Washington law to the guaranty at issue in 

Granite Equip. Leasing, the Supreme Court noted that while the creditor 

was located in New York, it also had offices in Washington. Granite 

Equip. Leasing, 84 Wn.2d at 325. The location of the creditor is not 

significant to the issue of the guarantor's defenses, while the guarantors' 

domicile is the most important contact. 

The creditor's location is not determinative to the defenses an 

obligor can assert, as illustrated in Pacific Gamble Robinson Co. v. Lapp, 

95 Wn.2d 341,348,622 P.2d 850 (1980). The court applied the law of the 
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state where the obligor was located at the time a promissory note was 

executed. The creditor was located in Washington but had sought out the 

debtor's business in Colorado. The debtor subsequently moved to 

Washington and attempted to assert Washington defenses. The court 

rejected this attempt and held that notwithstanding the creditor's 

Washington location, the parties justifiably would have expected Colorado 

law to apply. The Washington Supreme Court commented, "Although 

petitioner's principal place of business is in Washington, petitioner was 

doing business in Colorado and had willingly subjected itself to Colorado 

law by entering into a contract with a Colorado resident and could 

justifiably assume that the Colorado law would likewise apply to 

petitioner's business debtor." 95 Wn.2d at 348. 

Here the lenders were doing business in California centered on 

California transactions. They requested guarantees from the Californians. 

The lenders could justifiably assume that California law would apply to 

the guarantees. As in Pacific Gamble Robinson, the lenders' Washington 

location is not significant to the available defenses, while the guarantor's 

location at the time of contracting is significant. 

In Potlatch, 76 Wn.2d at 812-13, the Washington Supreme Court 

again was faced with enforcement of a promissory note. Under 

Washington law, the community obligors would not be liable to the Idaho 
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creditor. The Supreme Court applied the law where the marital community 

was domiciled, i.e., Washington law. The Court did not apply the law 

where the creditor was located because the issue concerned "disabilities to 

sue and immunities from suit because of a family relationship." The Court 

reasoned that the creditor was aware that it was dealing with Washington 

residents, knew that the encumbered property was located in Washington, 

and "would have been fairly certain that any execution of a judgment ... 

would have to be in Washington courts." Id. at 813. The Court recognized 

Washington's vital interest by virtue of the community's Washington 

domicile, that the property to be executed on was in Washington, and that 

Washington's community property system was "the most important 

element of married women's property rights." !d. Washington had the 

more significant relationship to the portion of the transaction concerning 

the enforceability of the note against the community. 

Similarly, this Court should conclude (1) Washington courts do not 

consider a creditor's location to be as important as an obligor's location 

for issues related to defenses and (2) California has the more significant 

relationship to the portion of the transaction concerning enforcement of 

the guaranty against the California guarantors. 

Finally, in another guaranty case, G. W Equipment Leasing, 97 

Wn. App. 191 at 198, the appellate court concluded that Arizona's interest 
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is paramount to the scope of the guarantors' liability where the "Arizona 

legislature has enacted a statute that prohibits one spouse from entering 

into guaranty contracts without the other spouse's consent." The 

Washington court applied Arizona law to whether the marital community 

was bound by the guaranty where the guarantors were located in Arizona 

and the creditor was located in Washington. The court applied Arizona 

law even though the underlying lease selected Washington law. Id. at 193. 

This is analogous to the present case. While the creditor was located in 

Washington, and received payments in Washington, for the particular 

issue of a guarantor's defenses, the domicile of the guarantor was 

paramount. As in G. W Equipment Leasing, this Court should find the 

guarantors' California domiciles to be the most important contact where 

the California legislature has enacted a statute that prevents enforcement 

of the guarantees in these circumstances. 

Policy considerations reinforce this conclusion. California has a 

strong policy interest in the subject matter, reflected in its longstanding 

statutes which have formed a cornerstone of California lender/debtor law 

since 1939. The California guarantors had the justifiable expectation ofthe 

application of California law. They were familiar with California law 

concerning guarantees, and specifically the requirement that a creditor first 

proceed against the collateral. These are the people the California 
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legislature intended to protect. This contact strongly favors the 

application of California law to the issue of whether California's code 

protections are available. Washington precedent demonstrates that these 

considerations are more important regarding enforcement of obligations 

than the choice of law selected in the notes. 

In the first appeal this Court instructed that Washington precedent 

requires that the outcome of the significant relationship test control. 

Washington case law demonstrates that the guarantors' location is 

decisive. Where the record plainly discloses that the notes only selected 

Washington law to obtain favorable tax treatment for the lenders, that 

selection becomes even more attenuated from the guarantors' defenses. 

The trial court failed to correctly perform the most significant 

relationship test and failed to heed the rationale and outcomes of Granite 

Equip. Leasing, Pacific Gamble Robinson, G. W Equipment Leasing, and 

Potlatch. This Court should reverse. 

2. The Trial Court Misapplied the Proper Test 
When It Failed to Focus on the Most Important 
Contacts and Consider Relevant State Policies, 
Conducting Only a Partial Analysis 

The trial court wrongly concluded that Washington has the most 

significant relationship to the issue whether the guarantors can assert 

California statutory defenses to enforcement of the guarantees. The trial 
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court erred when it failed to identify the contacts that are most important 

to the particular issue of what defenses are available. The trial court 

blurred the transactions, with an inappropriate focus on the underlying 

loan transactions and no emphasis on the dealings regarding the 

guarantees. The trial court correctly identified the five contacts for 

consideration under § 188, see CP 974, lines 17-20, but failed to 

adequately weight these contacts. It also considered extraneous matters, 

which apparently swayed it. The trial court's consideration of each state's 

policies was deficient. 

Initially, the trial court identified that (1) the place of contracting is 

California "because the guarantors signed the guarantees at the same time 

they signed the notes while they were in the state of California." CP 974, 

lines 1-4, (2) the place of performance is Washington, id. at line 5, (3) the 

place of negotiation is a "negligible" contact because the guarantees were 

not negotiated, CP 974, line 15 to CP 975, line 24,12 (4) the location of the 

12 Though finding the contact negligible, the trial court remarked that 
Freestone was made aware of MKA by an independent agent "who put 
them in contact with MKA, and in that sense, Freestone was contacted in 
the state of Washington." CP 975, lines 20-24. This comment, relating to 
how the loan transactions were initiated, illustrates the trial court's focus 
on the underlying transaction and not on the specific guarantee 
transactions. The trial court also answered the question of place of 
negotiation with respect to the loan transaction generally, not the 
guarantees. CP 974, line 15 to 975, line 19. This further illustrates the trial 
court's erroneous focus throughout the decision. Nonetheless, the 
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subject matter is Washington because the loans are paid in Washington, 

while recognizing that the real estate underlying the subject matter is in 

California, CP 975, lines 25-4, and (5) the parties are split in their 

domiciles. CP 975, lines 5-8. The guarantors do not take issue with these 

conclusions. But the trial court never identified which of these factors is 

most important to the issue what defenses the guarantors can assert. As 

noted in § 188, the contacts are not simply counted. The trial court failed 

to perform the required qualitative analysis. The most important contacts 

to the guarantors' ability to assert defenses are the place of contracting and 

the guarantors' domicile. 

The trial court next considered the justified expectations of the 

parties, and concluded that Abraham's and Sugarman's expectation that 

the guarantees would be subject to California law (i.e., that the law as they 

knew the lenders first would have to pursue the principal and collateral 

before suing them) were unjustified. This Court should disagree. The trial 

court for some reason considered that employees of MKA drafted the 

guarantees, that Abraham and Sugarman "own the company," and that 

negotiation factor is probably negligible because the parties stayed in their 
respective locations when the guarantees were sought. It is undisputed that 
the lenders had MKA employees pass on to the guarantors in California 
that they requested personal guarantees. CP 383 33:2-9; CP 395 20:16 to 
21 :23. The guarantees were requested of the guarantors in California, and 
executed there. 

35 



Abraham and Sugarman are highly sophisticated. CP 975, line 17 to CP 

976, line 25. The trial court stated that Abrahm and Sugarman's testimony 

concerning their understanding of how the guarantees would work 

"contradicts what the guarantees themselves say." CP 976, lines 9-16. 

This does not make sense. The guarantors testified that they were 

familiar with guarantees in California, and based on their prior 

experiences, they believed the lenders first would have to pursue the 

principal and collateral. This is a correct understanding of California law. 

The trial court makes the same error it made in its waiver analysis when it 

points to the language in the guarantees that the guarantors are 

"immediately" liable, and faults Sugarman's and Abraham's 

understandings. Again, the protections that apply to make the guarantees 

not immediately payable are based on statute. They are not protections 

apparent on the face of the guarantee documents. The trial court fails to 

acknowledge that no matter what the guarantees state, it is the statute that 

protects the guarantors from being immediately liable (assuming the 

statutory protections had not been expressly waived, which they had not). 

The trial court's criticism of Abraham's and Sugarman's 

understanding is unwarranted. It appears the trial court penalized Abraham 

and Sugarman based on its impression that they should have known better. 

The trial court failed to make all inferences in their favor for purposes of 
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the lenders' summary judgment motion. Moreover, their understanding, 

was correct regarding the California guarantees with which they were 

familiar. They were justified in their expectation, and they had no counsel 

to assist them. CP 975, line 20. 

The trial court failed to identify and weigh the relevant policies. 

The trial court never identified any Washington policy or interests relevant 

to the analysis, and demonstrated a lack of interest in weighing the 

interests of both states. The trial court made a single remark about policy. 

The trial court mentioned regarding policy that California's Cal. Civ. Code 

§ 1646 states that a contract should be interpreted according to the law 

where it is to be performed. CP 976, line 20, to 977, line 13. The court 

stated, "So this is not determinative of the case, but certainly evidence of 

the policies of the State of California." What policies those are, the trial 

court did not say. Nor did the trial court attempt to weigh whatever those 

policies are with his stated view that "it is certainly important under the 

State of California that guarantors are protected." CP 977, lines 1-2. 

California's interest in protecting guarantors located in California 

is primary. It reflects a legislative choice existing since 1939 based in 

equitable principles. California's statute stating a rule for choice of law in 
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contract construction, § 1646, has no impact on these policies. 13 The trial 

court should have determined that California had the greater interest in the 

issue and accommodated California's policies by permitting the guarantors 

to raise the statutory defenses. 

The trial court failed to identify any countervailing policies of 

Washington. This was contrary to § 6 which emphasizes that such 

accommodation of each state's policies is the goal of the conflict of laws 

analysis. Washington has no specific policies at stake, other than a general 

interest in enforcing contracts. Washington has no policy that conflicts 

with the longstanding California policies. 

Instead of completing the required analysis, the trial court jumped 

to the conclusion that "the choice of law should be Washington." CP 978, 

line 8. The trial court's analysis was faulty and incomplete. California law 

should apply to the issue whether the guarantors can require that the lender 

first pursue the principal and collateral. Reversal is warranted. 

13 The trial court incorrectly remarked that § 1646 states both a choice of 
law rule and a conflicts oflaw rule. CP 977, lines 9-11. This is wrong. It 
is a choice of law rule for contract construction, not a tool for conflicts of 
laws. See Frontier Oil. Corp. v. RLI Insurance Co., 153 Cal. App. 4th 
1436, 1449 (2007) (§ 1646 is a choice of law rule that determines the law 
governing interpretation of a contract); Colorado Casualty Ins. Co., v. 
Candelaria Corp., 2010 U.S. Dist. LEXIS 31363 (C.D. CA. 2010)(§ 1646 
concerns contract interpretation, not whether a California state applies). It 
is undisputed, moreover, that Washington's conflict of laws rules apply 
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D. The Trial Court Overlooked the Guarantors' 
Exoneration Evidence, Which Establishes Material 
Questions of Fact Under Both Washington and 
California Law 

The guarantors argued that they were exonerated under either 

Washington or California law, because they did not consent to the 

Subordination Agreement which materially altered their obligations and 

the lenders' remedies against MKA. CP 299-301. Mere knowledge of an 

agreement is not sufficient to establish consent to the agreement by a 

guarantor. R.P. Richards, Inc. v. Chartered Construction Corp., 83 Cal. 

App. 4th 146, 155 n.9 (2000).14 The lenders have no evidence of consent 

and the evidence of knowledge is disputed. The trial court failed to 

analyze this defense, which should have prevented summary judgment. 

1. Under Both States' Laws, the Lenders Cannot 
Enforce Greater Obligations Against the 
Guarantors Than They Can Against the 
Principal Absent Consent, Which Is Lacking 

Under both Washington and California law, guarantors are 

exonerated by alteration of their obligation, including impairment of the 

creditors' remedies against the principal without their consent. In 

California, this rule is codified and established by case law. See Cal. Civ. 

here, see Freestone v. MKA, supra, which the trial court correctly 
acknowledged. 
14 In R.P. Richards, Inc., the surety was notified of an impending 
settlement between the principal and the obligee, but did not join it. The 
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Code § 2819; Bennett v. Leatherby, 3 Cal. App. 4th 449, 452 (1992); 

Massachusetts Bonding & Ins. Co. v. Osborne, 233 Cal. App. 2d 648,661 

(1965) ("[P]laintiff by its action in covenanting not to execute against 

John for his liability as a partner has denied her this right [of subrogation]. 

Thereby, her obligation of indemnity terminated."). Lack of knowledge 

establishes lack of consent. See Hill & Morton v. Coughlan, 214 Cal. 

App. 2d 545, 549-50, 29 Cal.Rptr. 550 (1963). As noted, knowledge alone 

does not establish consent. R.P. Richards, Inc., 83 Cal. App. 4th at 155 n.9. 

Washington does not permit a creditor to impair a guarantor's 

subrogation rights, a point which the guarantors brought to the trial court's 

attention in their opposition to summary judgment. See CP 301 note 34. 

The rule in Washington, which parallels the California rule, is: 

When the creditor intends to look to the surety for payment he is 
compelled to preserve, unimpaired, all his rights against the debtor. 
If the creditor therefore does any act without the surety's consent, 
which impairs his rights of subrogation or the means of enforcing 
his claim against the principal in case he should be called upon to 
pay the debt, the surety will be discharged. 

National Bank a/Washington v. Equity Investors, 86 Wn.2d 545,556,546 

P.2d 440 (1976). Under both Washington and California law, the lenders' 

execution of the Subordination Agreement, which favored MKA over the 

Court held that notice of the agreement was an insufficient basis to find 
consent. The surety was exonerated. 
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guarantors and impaired the lenders' rights against MKA, should be found 

to discharge the guarantors. 

Mr. Abraham executed three notes pnor to execution of the 

Subordination Agreement; he executed the rest after execution of the 

Subordination Agreement but with no knowledge of it. See CP 105-139. 

The Subordination Agreement required the lenders to mark future notes 

subject to the Subordination Agreement, but the lenders never did. Mr. 

Abraham was not a party to the Subordination Agreement. CP 366, 371-

73. He learned of the Subordination Agreement afterwards and before he 

executed the 2008 note extension agreements. CP 934 63:13-25. He did 

not understand the ramifications of the Subordination Agreement to him. 

CP 934, 63:1-5. The note extension agreements are silent as to the 

Subordination Agreement. Pursuant to their integration clause, CP 950 at ~ 

15, 15 the silent note extension agreements cannot establish consent. No 

evidence of consent exists. At the very least, a question of fact exists 

whether by executing the note extension agreements after he had read the 

15 This integration clause, which undermines the lenders' argument, reads: 

Except as otherwise stated, this Agreement supersedes 
any prior arrangements and includes all understanding 
of the parties with regard to the extension of new credit 
and forbearance from collection of any obligations or the 
enforcement ofthe [Notes] or the [Security Agreements]. 
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Subordination Agreement, Mr. Abraham consented to liability in excess of 

the principal's liability and to alteration ofthe principal's obligation. 

The lenders offered no evidence that Mr. Sugarman consented. 

Like Mr. Abraham, Mr. Sugarman was not a party to the Subordination 

Agreement. CP 366, 371-373. He testified he had no knowledge of the 

Subordination Agreement at all times relevant. CP 399-400 at 49:5-50:6. 

The lenders offered evidence that they argue contradicted his testimony 

regarding knowledge. This evidence is printed emails showing that various 

parties copied Mr. Sugarman on emails concerning the Subordination 

Agreement. CP 902, ~~ 3-4; CP 904-13. The record demonstrates the issue 

of Mr. Sugarman's knowledge is disputed. Knowledge, is not tantamount 

to consent. The lenders showing did not support summary judgment 

against Sugarman. 

The lenders argued that that Mr. Sugarman cannot be discharged 

because the Subordination Agreement was executed before he signed the 

guarantees. CP 858-59. They make this same argument premised on 

timing as to the three guarantees that Mr. Abraham signed after the 

Subordination Agreement was executed. Id. This argument misses the 

point: the lenders cannot enforce against the guarantors obligations that 

exceed the principal's obligations, absent consent. This rule of guaranty 

CP 950 at ~ 15 (emphasis added). 
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law applies whether the obligations were altered subsequent to the 

guarantees, or if the obligations were greater at the time the guarantees 

were signed without full disclosure to the guarantors that they were 

assuming obligations in excess of the principal's obligations. 

A guarantor cannot have a greater obligation than the principal. 

Cal. Civ. Code § 2809; Mortgage Finance Corp. v. Howard, 210 Cal. 

App. 2d 569, 572 (1962) (lender cannot place principal in a more favored 

position than guarantors); Robey v. Walton Lumber Co., 17 Wn.2d 242, 

255, 135 P.2d 95 (1943) (obligor's primary obligation of performance 

must exist for contract of guaranty to exist and general rule is that liability 

of the principal debtor measures and limits the liability of the surety); 

Lilenquist Motors, Inc. v.Monk, 64 Wn.2d 187, 189, 390 P.2d 1007 

(1964) (guarantor's obligation cannot, without consent, be altered from 

explicit terms of guaranty). The Subordination Agreement requires MKA 

to pay Gottex before the lenders the guarantors cannot be required to pay 

the lenders earlier. This Court should reject any argument that some of the 

guarantees are enforceable because the guarantors were ignorant of the 

preexisting Subordination Agreement. Consent is required. If the lenders 

are arguing simply that the guarantors "must have known" of the pre­

existing Subordination Agreement and therefore consented, their evidence 
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is deficient. The integrated note extension agreements say nothing about 

the Subordination Agreement. 

The Subordination Agreement placed MKA in a more favorable 

position than the guarantors without the guarantors' consent. Exoneration 

or discharge results. The guarantors' exoneration defense justified denial 

of summary judgment under both California and Washington laws. 

2. The Trial Court Failed to Perform a Conflicts 
Analysis and Consider the Defense of 
Exoneration. 

This Court should reverse so that the merits of the exoneration 

defense can be reached. The trial court failed to perform a conflict analysis 

to determine if California's law regarding exoneration conflicted with 

Washington law. There is no conflict, as the guarantors asserted in 

opposition to summary judgment. CP 301 note 34. The lenders never 

argued that a conflict exists. The trial court should have denied summary 

judgment, permitted the guarantors to amend their complaint to clarify the 

exoneration defense, and moved forward with resolution of disputed issues 

of material fact regarding whether the guarantors ever consented to the 

Subordination Agreement. 

The guarantors opposed summary judgment on the grounds, 

among others, that the lenders could not enforce greater obligations 

against them thart against the principal, and that the Subrogation 
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Agreement forestalling collection against the principal discharged their 

obligations. CP 299-301. The guarantors argued that both California and 

Washington laws compelled this result. CP 301 note 34. The guarantors 

simultaneously moved to amend their Answer to clarify that affirmative 

defenses previously stated in more general language included the defense 

that the lenders' failure to obtain consent to the Subordination Agreement 

impaired their rights and exonerated them. CP 260-79. 16 

In the lenders' reply supporting their motion for summary 

judgment, the lenders failed to rebut the guarantors' briefing that 

Washington law produced the sanle result as California law on this point. 

See CP 858-59. The lenders, therefore, have never argued that Washington 

law would not support exoneration on these facts. This alone justifies 

reversal and remand. There is no conflict of laws on this issue. The 

summary judgment motion should have been denied based on the 

exoneration defense and issues of fact related to it. 

16 Specifically, the guarantors sought to add a paragraph enunciating the 
specific defense that: 

Plaintiffs failed to obtain consent of the Guarantors prior to 
entering into the Subordination Agreement, which impaired 
the rights and remedies of Plaintiffs against the debtor. 
Under Cal. Civ. Code § 2819, the Guarantors' obligations 
under the guaranty contracts are exonerated. 

CP 278 at lines 4-7. 
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The lenders objected to amendment of the answer, asserting 

prejudice and futility. CP 914-922. They established neither. The original 

pleading puts the lenders on notice of this defense, the lenders had actual 

notice of the defense based on litigation in California, the lenders 

demonstrated neither surprise nor hardship, and questions of fact 

prevented the conclusion that amendment was futile. See CP 955-959. The 

lenders' complaints about delay are unpersuasive; delay alone is 

insufficient to deny a motion to amend. Caruso v. Local Union No. 690 0/ 

Int'l Bd. O/Teamsters, 100 Wn.2d 343,350-51,670 P.2d 240 (1983). This 

case barely had proceeded before the parties engaged in motion practice 

and the lenders' obtained the first summary judgment that brought this 

case before this Court in 2010. Amendment is freely granted and should 

have been granted on remand from the first appeal. When the trial court 

determined that the guarantors had waived their defenses under California 

law and that Washington law applied, it failed to consider the exoneration 

defense. It denied the motion to amend as "moot," with no consideration 

of its merit. CP 962, lines 1-3. This was an abuse of discretion. 

This Court should reverse the denial of the motion to amend and 

remand for further proceedings regarding the exoneration defense. 

Material disputes of fact exist as to whether the guarantors consented to 
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the terms of the Subordination Agreement, agreeing to be immediately 

liable despite the lenders' forbearance to MKA and the collateral. 

E. This Court Should Not Consider Futility of Pursuit of the 
Principal and Collateral as an Alternative Ground for 
Affirmance, the Lenders Having Failed to Cross Appeal 
the Trial Court's Proper Ruling That Questions of Fact 
Prevent Summary Judgment on That Issue 

The guarantors anticipate that the lenders may attempt to argue an 

alternative ground for affirmance based on futility of pursuit of the 

principal and collateral. The Court should reject such an effort. 

The lenders argued on summary judgment that even if California 

law applied, they should not be required to pursue the principal or 

collateral because to do so would be futile because MKA possessed 

insufficient assets. CP 229-230. The trial court correctly found that 

questions of fact about the liquidity and assets of MKA existed, preventing 

summary judgment on this basis. CP 981, line 20 to 982, line 2. The 

lenders did not appeal. Therefore, they are not entitled to reversal of this 

ruling. RAP 2.4(a) (appellate court will grant respondent affirmative relief 

only if respondent also seeks review). The trial court, moreover, was 

correct that issues of fact prevent summary judgment. The guarantors 

presented ample competing evidence. CP 513-518, 508 ~ 4. Finally, the 

guarantors also argued that even if futility were factually established, 

which it was not, the lenders' own delay caused any futility, resulting in 
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exoneration. CP 301-302, § G, citing Cal. Civ. Code § 2823; see also CP 

354 ~~ 6-7. 

The "futility" argument presents no alternative grounds for 

affirmance for these reasons. 

VI. CONCLUSION 

The trial incorrectly performed the conflict oflaws analysis. On de 

novo review, this Court should conclude California law applies to the issue 

of the guarantors' available defenses and reverse the summary judgment. 

First, the trial court's analysis of the waiver issue was flawed. The 

guarantees do not contain a waiver of California's statutory defenses. 

Critically, under either state's laws, the lack of an expression of an intent 

to waive the statutory protections foreclosed the trial court's construction. 

Because there was no waiver, a conflict between Washington and 

California law exists. 

Second, California had the most significant relationship with the 

guarantees and the issue of the defenses available to the guarantors. All 

significant contacts important to the creation of the guarantees-not to the 

underlying loan transaction-occurred in California. The lenders 

requested the guarantees of the California lenders located in California, 

who executed the guarantees in California, and who were familiar with 

California guarantees. These contacts are more important to the issue of 
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the guarantors' available defenses than the fact that payment was to be 

sent to Washington. The guarantors justifiably expected that the lenders 

could not pursue them before pursuing the principal and collateral. The 

strong policies of California to protect guarantors should have been 

accommodated. Washington has no countervailing policies that overcome 

California's well-established interest in protecting guarantors on grounds 

of equity by permitting them to demand that the principal and collateral 

first be pursued. This Court should reverse the money judgments and 

remand for further proceedings pursuant to the California defenses. 

Finally, the Court should reverse and remand for trial the 

exoneration issue. Fundamentally, guarantors do not assume greater 

obligations than their principal. Here, the lenders seek to enforce greater 

obligations against the guarantors where the guarantors never consented to 

such liability. This contravenes both Washington and California laws and 

supports reversal. At the least, questions of fact exist as to the guarantors' 

knowledge and consent that justify a jury trial. 
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asset value prior to the parmmtofsucll redempfioo$; 

(c) M2ker pays redemptions to ilS shareholders. pad:l!erS,meiJibm or Writers, "and 
the Glllllulatlve value of such ~deiuplions from the"dale orthe"NQt~ e:<cec:ds 30% 
oftfle Maker's m:t as.s.et value as ofthe-~to of the Not~: 

(d) Maker becomes the subject of any banknlptcy or olhec voomtary or iRwlnlllruy 
proeceding;j~ or out of court, for the adjustmeHt of dcbtor-:<:re<frtor relationships 
("Insolvea~ P~ing'}.1JS" 

(c) Maker's debt to equity ratio ex~1S%. 

The Makeragre.:.s tonolifyt¥~erofany sudJ"Eyen~ofoefauJe' imrnediatdy. Add"'wOlially.ifan 
"Event of Default" o<:cUrs. Ml!ker.~ to pay Le1)der anyamO\ll1ts owed under lhis Note priOr to" " 
making ~iS1r1'bntiOns to shm;hot<rcrs, partrlCtS, ri\Qubcrs or"own~. 

8.. All amounlS payable ottderthis Note are payable ill lawful mOney of the UPked ~tes. 
Cbed<s ronstitUle paymetlt only when oonccted •. ~ as othCrw~ceicprcs.sfYPJUVidcd llmin. ~I 
paymeJlts made hereunder sbalJ be applied first to tato CIwge'!I. then to additional = due hertlllHlcr, 
thea tD accrued, iJnp~d·inlerest until al{ Late Charges. additional ~ms.and aoeroed, unpaid \nt~l"arc 
paid and finally to principal. 

9. Ifany proceeding is commmcW which arises OIJt of or relates to this Note, the prevailing 
party shall be Clltided to ~CO"Ver from the olbe:!' ~ SIlch sums as may.be adjudtw to ~ ~ntlbie 
attoruys' fees, ill addition tocosis ~e)(pe= olheovlsc allowed by law. In all other SituatiOflS, 
including 8.Ily; matter arising out of or relatiog to any "Insolvency P~ing. Maker agrees to pay till of 
Lendel's, and Lc:ndet's agcnls tosts and expenses, including attOllleys' fileS, wbicb may \>6 meum:d in 
cnrorcing or protecting LenWs (lr Lender's a&ents Ijght<; or interests. 

10. This Note isgOvemed bylhe lawsoftbcState.ofWashingfun, wilholltregard to the 
choiw oflaw rules of that State. " 

I L Makcragrc:cs diat ~ Lender may accept security for dJis Note, or l\llcasc any security or 
aay p<lrty liable for this Note, orextli!ld or renew this Note, all without notice to M3l<er \100 wilhout 
affecting the liability of Maker. 

12. If LetKJq delays in exercising or fails to exercise any of its rights under this Noll'., tbat 
delay or failure sltaU not c:onslitule :l waiver of any of Lender's rights, or of My breach, default ()rfaiIure 
or cooditiQa of or under tlli~ Note. No waiVe!" by Lender of' any of its rlgbts, or of any such breaCb, 
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default or failure oFwndiiion sbalJ be effeclivc. unless Ih~ waivet ~cxpressll stated in a WIiting~~ 
by £.aider. AU of~ remedies Irl~OIlwiththisNomcnlJlderapplic:.ab~lawsflaD be 
CUlUu1a!ive.211dLeo.det'iexerc1seofanyone«moNofthosc~.cssbaDlIOttom1itutcandet;tionof 
~jes. Maker hetelit waives deJnl1llrJ. presentmem, pmtest.lI~ ofo2Shonor. sail against lIllY party 
3nd all other~uircmCflts necesSaty to ~ or hold Malfer 00 any obJigatio(l. 

.. . . 13. • ~Note inures to mdbindstheheits, !egallCplcialtalives.S1lQCeSSOISand~5of 
Mabr.Lender. and Lenders' agents; provided. however, that Under in its solo diseretion may ~ or 
lransferlill ortanyf.Odioo of this Note. all wiI!1out.ioboeto, ortMCOIlsentOf, Maker. 

14.. T"lIIle is of the es$eD.ee wl1h respeetto evet'j ptOVision conwned herejQ in whicla ~ is s 
fuctor .. 

I S. It is tha ilientiOIl of Maker and LeMa-to conform sttictly to th~ US\lay laws now or 
hcrea&r ill fucce in 1110 S~ ofWru;hin~n, llndllll)' illtetesl payable Ilf)dl:('t!\i$ Note ShaU be subject to. 
redm;tion to 1he amoupt not in ~ Qfthe llUIXimUnl non-llS1lriolls amount allowed itnckr the usury laws 
orthe State ofWasbiagtoll as now or her~r construed by the courts havingjnrisdi<:tion over sucl. 
matters. In the cvcntany payment llUIde hereunder is in viol;rtion of~ USll(Y la~ nOW or ~ftetin 
fo«:e in th~ Stete ofWashingtoll, then ClIflled interest will not include: snom than the maxi11l\lm aTlKlllnt 
ticmJibx:d by law.l!I1d :my fntell:St in CJt~ of th<; maximum amount tJGI1lI~ by laW shall be dlXtlled 
canceled automatically UpOlIllll: payment mereofby Malrer and shall,:IIl the optiOn of Lender, either be 
rebated to Malcer or =ort~ on t~ prio<;:ipal amount of tbis Nole or, if all principal bas bien paid, then 
tLe excess sIt,all he rebated. to Maker. 

. IN WITNESS WHEREOF, the und~igned bas duJy~ and delivered 1hlstJasecurcd 
PromissolY Note;lS of the date ftIStaboVl;: written. 

~ 

MKA REAL ESTATE OPPORTUNITY FUND I. LlA;. 
a California limited liability comJr.ll1y' 

By: 

ERSIGNED HEREBY UNCO DITIONALLY GUl\RANTJ:ES TBEPAYMENT 
DUE UND."ER TIDS NOTE. WOK DEFAULT OF MAKER TO 

TlME.LYPAY A UNTD"OE aEREUNDER, LENDER MAYl:MMEOIATELY 
DEMAND,ANDmE UND o SHAI,LIMMEDlATELY PAY, SUCH PAST 
DUEA.M;OUNT. 
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APPENDIX-3 



ImsSECoR.nY A~I {1ius(t~enf')~a!!d~jntOas 
ofApifi 2. 2007,.by and 1iet.weenMKA REAL iBTATEO-noRriJNnyFOND I.u.c. a , 
CaIifoLilia limited lia"'1ity~ haviogits ~p~ Otbusincss 3126 COIporatcP_ 
D.dve Suite 250 Naypott.~ CA 92660 (the COe'bto('). anclFreest.opc Low Volalllity , ' 
QuaIified~LPhavingirsprlllcipalpla~·ofbu;iness~1I91Second.A'femle,Suite2100, 
Seattle, WaslriDgmn 98101 {tI.le~. .' . 

~ Debaot and the I.tOOer hereby ar,tlC(l3S follOwS: 

L DEnNIllONS. . 

EadJ tefumcc IU:tcin to: 

(a) 

(b) 

(e) 

(d) 

(e) 

(0 

~ACCOllIIflI." "!:hattel pap~.'" "docame:nts. .. S'equipmmt." "'finaucial 
. assefS,," .. .6xtutes, .... geBeral in~es.· ~ .. ~ .. 
~tpropcrty~··~eut. .. "cas&. .. "clepoSit~· 
~-" "secUttti .. and"~ acOO .......... sha1l~1he' F ............ ~. :-. 
meaning assfgne.d to eaclt in the \1m1bni1 Comincm:ial. Code (Ute 
"Uf;Cj from lime 10 rime in e.mictin.the Slatc(as definedbeIow). 

«J3o'oks and reooroi'sbdl man:aII books, ·~ndeD.oe, credit 
files, s:ecordsando1he['(loC\1lJl~D1s Ielating dmx:tJY OJ' indin:ctly to 
~ ObJigaliozJ$ ~d ~ POUa1a:al. incIilain& 'Wi~l limitation; all 
tapes. ~ l1lD&",. d8bl ~ softWare pro~·diskettes.and· . 
o~er-pap~nianddocamenrs~thepossessionorcCmf.to1ofthc 
DebtOr.an.yOOmpllter:' $a:vire bureau. pr othet lIteDt or " 
indepeodentoon~_ ," 

"Note" shalI.mean t1ie Secuted p~ 'ti'ote issued bytbe 
Debtol jn'favorofthe Lcnaer and dated APril 2. 2007" 

"Obligations" shan mean: an iDdebtednessand liabilities evidenced 
bylheNote. 

"Person'l shaII mean an individual. a COIpomtion, a iovanme.nt 01 
govetamentill subdivision or agency. business truSt. esmte. 1mSt. 
partneJship or assooiation, limited liability oompany, two or more 
petsoDS having ajoint 01 ~on interest, or any other legal or 
commetclal entity_ 

"S(~tc01 zbaU mean ~ State ofWeshington. 

n. . GRANT OF SECURITYlNTEREST. 

Security Interest; CoOateraJ; Obligations. The DebC()l" helcby grants lo the 
LCJ1de.r a secmity inte.est in and agrees and acknowledges that the Lendedlas and ~lfcontinuc 
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to have asec:urltyi1lterestin and lienJm~ pIOpett}rand.:issebotlbe DeototQievezy-ldnd and 
lIa1nt8, wherever located. now owaed,ot hereafrec acquiied or~g" and aU~ and 
~ ~~1ooIudirig. without limitatiOn. aU goods. iU£Qants includiugViithoutlimtTatlon 
8Il ~ ~hle.an ~ositaocCJ\llJfS and a1J~itieS~. to~actiigbts.~~ to 
~~ payment of moneyinctuding tax refund c~ iiNnanre,proceedSand iOlt.~~ e:ish; 
<:hattel paper, dOCllIllents" financial assets,'instmioents, gellemfiriiaiIgI'bies. ~Iies. ~ 
U3dematks, tIade ncirn.es, oopytights,. sqvjce made;, applicationS rOI patenfs. tiade:inaib; 
COp}'l~ts and serriee.marlcs. books and records. .6nniture, fixtures, eqnipinent. invento&; '-. 
investment property md all Other<='lpital assds {all sucll propati~, assets and rights hereinafta 
~ed. cOlIectjvely.lhe "Collate@"}' . " ' 

III REPRESENTATIONS. W ARRANTlES AND 'COVENANts. 

DebOOr ~y TepteSeIlts, wanants, covenants and ~ 11m: 

1. Organization and Powers. ~ DebtOfisdulyor'gani~ validly 
existing and iit good staitdh\g lilider the laws ofthe,st2tei:lfCalif6mia.. lheDebror bas the 
pOVl'erand 3vthoiitj to own itS prope.des ruxl to'eanj on itS ~esS'as ~w ~ conducted . 
and is qualified to dQ bUsiness in emy jtu:iSiJjcti.on whcie suclJ. qnaIifi~tiOii is JleCCSSaIJ' _ I&q 
Debtorhas ~ ppwerto exeeuteand peaotm this Agreement and to gJ(Ult~c'Secwity interests in 
the ecnateralto the Lender. Tl}c ~eCtition and pcif<ltmaooe by the Debtor oftlw temls and . 
p,tovisions of !his Agre;.:lllent. have. been, duly a\lIhoJized by ~l ~\li~i~f,l, aCf,ion. 

2. ',LOcation ofPrindpal 'Executive Office. "The bebtor~ep~entl;to the 
Lender that the I!)cafion of1he Debtor's pri.ic.ipal executive (iffi~8n~'1h61~OD whe.e the 
boob and ~ ofthebebtor~ kep~ is 26 C91porate,Plazaptive -~ ~~Ne\Vport Beach. 
CA 92660. The DeIitor agrees that it 'WiH oot.dJailge its name. th.c locaticm of its principal 
executive office 01 the locatioll where its books and rec~)[\is' are kCptwithoutpriorWlitten notice 
to Lender~ will advise the Lenderas to !lIlY ebange in the location (exoejJtfor tempomy 
changes in the no.rmal and customary u~ thereot) for any ptopettr t)OXDPJisiDg a part of the . 
CollateJal at Jeast thitty (3Q) 9sys prior to such change_ - . 

:l. FrestNation of Co llateral. If an Ey~t ofD~fuuIluimer tj).e Note has 
occurred and is OOlltinuing, the Lender may, at its election;di$Oharge ~es and liens levied or 
placed on the Collateral, pay for illS\lrnIlCe on the CollatezaI an.d pay for the mahrternmce and 
pniseIVlrtion Qfthe COltatetaL Hle Debtol agrees to reimbut:Se the Lender 011 de~ fOl aJly 
payment II1!lde, or ao.1 expense int."Ulred by the Lemler pmsuant to the ftnegoing authorlzatioo. 
and in any e'k:nt all such payments and expeJJSes shall ronstitute an Obligation hereunder. 

4 _ Possession and Use: Until an Event ofDefuult, the Debtor may.have 
possession of the Collateral,provided that the Debrotwill not use the Collateral inanyunlawfuJ 
maonci or in a mannet inconsistent with this Agreement 

5_ Power of Attorney. In the Event QfDefauI~ the Debtor irrevocably 
designates and appoints the Lender. its true and lawful attorney:; with full power of substitution. 
and teyocation to execute, deliver, and TeC(l{d in the name of the Debtol all financiag statements, 
amendments, contirruation statements. title oertificate lien applications and otherdocumeDts 
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~1&dI8J..endcttohe~or~lc~-pedectllTb-conmmethepettectiaaof1lte 
sec:udty interestS ~ hereunder.. - --"- . - -- ---, --

6. Assignmatts-or-I..ieoL lheDebtorwillootc:rcateorpemDtto'bc~ 
anyHen,eacumCau.ceor.secudty.fulerestofanykindonanyof1heColJateJalo&er_for~ 
benCfitoflht Len~. nor_ 01 penmttO be gma1i:day gomnty oth:erthanfor1he 1ieDcfit of 
lite Lendes, except in conb.ec:tioii with (i) loans obfained 1>), Deb»x which dOriotteSl1lt in 
Debtot'soutsfaJldingdebtbeinginanam:ount~tbiintwentyfiwpm:ent(is%}ofDebtor's 
total debl1aud equhy capiw. as ~ Oll. ~$ m~ .ecem1inimclal s:tateme;nt$, 01 (ii) debt 
expressly ~te to the Note NOlbiug COJItafned:beR!inshal1 be deeined to teStrict OebIot's 
right to grant participationS in: irs assetS to co-managtd entities: ---

1. Remedies.. 

Upon 00. RveutofDefAult{as dctined in ~ Not(l). "the Lender ~t sob.Ject to ~ 
otbertemlS o.f1bis Agreement, without notice «demand declare thi.s,Agttement~o be ia default. 
ud thereafter. to the fullest ~ pEWllitted by applicable law: _ 

(a) The.Leoclershal[ have. ~addi6on to all othei:~ts 8Dd mnedie;' 
given it by any instImQenl al'otberagI~t evidenclDg, or 
exeatted aad deIiYell:d in comu:cfion with. any Oelke Obligations 
;md othvwiseallovred by mw • .d!e rlgb1S ~d_J:elII.Cdies ofl!-~ _ 
plllf,y llItll.crtbc umronnContme.tQal.Codeas macted in any 
.juri~¢lion iD. wbieh 1be Colfateml maY be loc8ted. ailii without 
limitfng~gen~of1hef~ thl;ten~~;without 
(to the fullest ext<:Dt~ by law) demmd otperl'OIIl1aIICOoc 
aClvertisemcnt or noti~ orinfention to :sell.1ll" of time orplacc of 
saleoroflcdemption. orotner notice ordemaud w~' 
(e:lCC8ptfhaf th6 Lender sbaIl give the-Debtor at least ten days' 
notice oldie dlDe arid pla<:e of any propo,se4sale or olber 
disposition). 811 ofwhlcb.are-hereby expressly waived 10 tlle fullest 
extent pemliUed by Jaw. sell ~ public orpIiwtesale..or other..nsc 
~upon.atsuchplaceasshallbed~by~Undero 
the'whole orftom lime to" time any part of the CoU.eJ ill ottIpQl1 

-which the LendershaU have a-sc~1y fut~ odieu hereunder, or 
any int:rest whlth the Debfurmay have theleW. and after 
deducting wm the proceeds of sale OJ other disposition of the 
Collateml aU expenses (~ludiDg all reasonabl~ expenses for legal 
senrices) shall apply the resid~ of such proceeds lOwaro the 
payment of'the Ob1igations. t!te DeOtorremaWDg liable for any 
deficiency remaining unpaid afti::I suc:h applicaao.Q.. Ifnotiee of 
ally sale or other disposition is .required bylaw to be given to the 
Debler, the Debtor hereby agn:es that a notice gjven as ptOYidcd 
hereio shall be :reasonable nOtice of'such sale or othCr disposition. 
The Debtoralso agrees to assemble the Collatexal at suCh place or 
places as the Lender :reasooablydesignates by VI'Iitten notice. At 
sUch sale or otherdispOsilion the Lender may. and any other 
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·pelSOtlCJrenlitiowedaay Obligmion.may'itseIt: purobasethe 
whole ()r 8J1fI p3rt of the Coltatep} sold. ftte. from any light of 
ltldemptiOD OJ! the part oflho Debtor, 'MUeh tight is hereby waived· 

. andre1~tnthefu1lestexteotpe.nnittedbylaw_ ... 

(h) Fmtbenn.on; wi1b,outrlJllitiug the geneuility of any of the rights 
andtetnedie:s~upon.tm.~trlmdert!UsSocti0ll.8.tlJe 
Lender to the fullest extent pqmitt<xl by law, may cnterupoA 100 
;pranises of~ J}ebtOJ. cxe1udC the 0001 therefiom and take 
immediito ~itill of tho Cullatcl~ eithet pe1SODa11y or by . 
means of a .receiver ap~ed by a court therdor.1lSiag all 
necessary fm:e ~ do so, and may. at d:leir-option. USC; opemte, 
~e and control the CoiIalBzal in any lawful maHnel <!lid may 
collect and ~ all ~ reveDU~ clumngs, issues IJll.d . 
ptofits the~andmarmaintain,. ~r. (enovate, aIterllr 
remove the Collatcra.l as the Lcndea: m<\Y·deteunine in i1s· . 
discretion. Md any such money:;lSo coJhx:ted 01 received by the 
Lendersball 'be applied to, (Irma}' be accamulated forapplieatiop. 
upon, the ObligationS in llCCOIdm::e with this Agn:cment. 

(G) Tbe Lendel'~ tbatitmIl give nonce -to the DehtGrof any 
enfon:ement action 1<lken by them puisuantto this Section 3 
promptlyafteJ (Xlmmencing sucha..tion. 

lY. MISCELLANEOUS. ' 

I. Fees and Elcpeuses.. AIry and aU reasonable fees, ~ and expenses. of 
whatever kind or natut~mcluding reasonable attorneys' fees I!nd.legal expenses and Othlll' 

Iea$OIWWe professiouaI fees and ~enses·i.ncutte4 by the Lender, in co.nneroon with "the 
payment or discharge of any ta:;(.es, liens, security interests OI"cnGUlnbl~. inSUlallce 
premiums, or othetwiw ptOlecting, maintaining 01 presetving the Co~ the release or partial 
rel~ ofCollilteral fhl.m the sealtity Ptterest oftbi3 Agreement, in attempting to collect the 
Obliga.tiolJS, orfhe c:.ntorcing, foreclosing, making, holding, storing, processing, selling 01 

otherwise re&izingupon the Collatetal and the LendeJ's seC!ldty interest therein, whether 
through judicial proceedings ox·othermse, or in defending 01 prosecuting any a<:tlons or 
p~ wising out of 01 related 10 1he transaction to whicl1 this Agreement relates, shall be 
deemed Obligations hereunder-and shall be borne and paid by the Debt{)l on demand to the 
Le.odet. 

2. Waiver. No failure to exercise, 01 delay jn exerclsiog, on the part nfthe 
Lender, any righI, power orpriviloge henrunder snaIl operate as:i waiver tbexe9f. nor shall any 
single or partial exercise of any light" pewer or privilege hereunder Ot thereunder preclude any 
other or further exercise thelwf {lr the exercise of any Qthenight, power .oqxivilege. 

3. Choke of Law; Uoenforteability. Ibls Agreemen£ shall bt wnsllued in 
accordance with and goveHlCd by the local fuws (cxcludiug Ihe conflict of laws rules, SQ-<:aIled) 
of the State. The provisions of this Agrc:.em.cnt are severable, and if any clauSe or provision shall 
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reheld im'aIid <r unenfoxr.eabJe in whole 01 in part in auy iurlsdicliQl\ thl:D such qmlidity or. 
unenforceabilityshaUaffectonb:~clause.orprovisiOD.orpaitthereot:insuchjuriMiclion 
... shall not in any manner 8ffectsuc:h dame orprol'isioninany-ofuerjtnisdiction, or any other 
dauseorptovisionQfthisAglt~mcztinanyjmimk:fion. . 

4. Modifieation. ~ Agreement is sUbject to modification <llIly by. a 
writing signed by the Lender and the Debtor. 

5. SUCCfli$Ol$ andAssigJu. The benefit;! and olltdens ofthi:s Agreement 
sball htnreto the benefit nfnnd ~e binding npon the~~~n; andassigDs of the 
Debtoa' and Lendet; proyided, howeVer, that the-rights arid obligations oftbe Debtor undertbis 
Agteement shall not be assigned or delegated without the priorWlitte.n Q)Oseot of the Lender, 
<md any PlIIJlOlled assigomenl or delegation w1~outsuc:h Consent sballl3e void, 

6. Junsdiclion and V~ntle.. The Debtor hmby irrevocably ~nSeo.ts that 
any legal action or proceeding against it or any ofm pwpe.tty·with ~ccl: to any matter arising 
nnder orrelaling to tills Agreement may bebrougbt in any CO\!Tt ofibe &ate. OT. any Fedml 
Cowt ~f1he United States of I@crlcalocated in the Stat~ as the LendeJ may elect, ~d by 
execution and delivcty of this Agie(:ment1he Dcbtor.hC(cl)y s'l!bmi!:s to and ~ls withregani 
to any such action or proceeding, fOI itself and in mipeot oftts'pmpeIty,'geneJally and 
lplOO.ndilionally, the jurisdicti01l0fthe atop:saiaeotUts .• The DebtodhrthermevocabIy consents 
to the service of process in any such don crpioceedingby ih~'m8J1ing of copies thc:n:ofby 
registered orcemllcd mail, postage prepaid. tu the Debtor ~ Its address -set forth 1wein- The 
foregoing, however, :shall not limit the I.eudex's rigbts to ~e prqcess in anyotherD1\UUlCl' 
~tted by law or to bang dO.ylegaJ action 02 PloCeeding or to obtain. execqnOD of judgment in 
any (l ther jurisdiction. 

. 7. Notices. Exccptas otherwiSe spC)!:wCany provided for herein, any notice, 
demand 01 communication he[eunde( sflall be given in writing (lllCluding facsimile transmission 
.01 telex:) and mailed 01 delivered 10 each party :It its address set fOIth below, Qr, as to each p;n:ty, 
at such (lthcr address as shall be designated by such party by a plior nQti.;e 10 the othel: prut,y in 
accord~lOce with the te([!lS of this provision. Any notice to a lender :sball be senl as follows: 

NYOllGARRJffl7<17 2 

Freestone Low Volatility Qnalified Pmfuers L.P. 
1191 Second AveJlue, Suite 2100 
Seattle. Washington 98101 
Attention: ArfhurGoldman 
Te1ephone: (206) 398·11 00 
TeJccopy: (ZOO) 398-0310 

with a ropy to 

Finn Dixon &:. Herfmg LLP 
177 Broad ~tteet, 15th Floor 
Stamfonl, CT 06901 
Attention: Ma.tthew S. Eisenberg 
I e/ephone (203) 325-5034 
Ielecopy 203) 325-5001 

s 
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Any ~Ce to the Debfoi smill bCstDtaS ro1l~ 
MKA Capital Oroup me. . 
U C0rp014tePlata Drive Suite 250 
NCWPOlt Beacb..CA 9266(l 
Attenoo!1! ~1l~3Il 
Idephone:(949) ~l~ 

. Ie!ecopy: (949) 729-1665 

All no1iceshemm(!e{ m~ be dfecliYe (i) five (5) btisiness da~ alia such no&e is maUed, ~y 
registered orrectified mail, postage ptep8id (teimn m:eipt leqUested). eli) Up<lIl dclivmy by band, . 
and [nOm Ihecase of any notice orcOmmwUcation by telex, telex ox tc:kcopy, on 1Ite date when 
sent. . 

t: Counterparts. lids Agteement may be ~ted by the patties hc::rcto 
individually o[ in lUl1 combination. in on~ or more tOUJi~J each ofWhicb shall be an 
original and all ofwbich sbaUfi')gether oollStitote one ~ the ~ agmcment. 

9. Descrlp.tive lIeadings; Coote';" The ~ptiODS in this Agreement ate for 
CQJIVenience of ref~ce only and shall not dc!'ine or liniit any provision, Whencvel1he context 
lequiIes,.lefureru:e in tbis Agreement to lhe nrutel' gender shall inc1llde the masculine andlol' 
. feminine gender. and the singular l11!lllber shal! include the p1~ and, in ~~.case. vice "Versa. 

IN WI~S WHEREOF. the DebIOpmd the ~ have executed the 
foregoing S~CtIrity A~ent as cfthe 2"" day of April. 2007. 

NYOIIGAlUUI!l'l74172 

DEBTOR 

MKA R.EAL ESTAIEOPPORIUNITY"FUND 1. LLC 
By: MKA CapifaI Group Inc., manager 

·8Y;ra~ 
N B: Michael Abraham 

itle: CEO . 

LENDER 

FREESTONE LOWVOIA TfLITY' QUALIFIED 
PAR1NERS LP. . , 
By: Freest{)lle In,'CStmei\fs LLC. its Genelal Pactner 

Br. ~ ______ ~ ________________ ___ 

Name: Gaty I, Furukaw<I 
TiUe: Manager 

6 
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'NOTE'EXTENSION AGREEMENT (F,LVQP) 

THlS AGREEMS'IT ("Agreement") is entere4Jnto as ofFebrumy lrt .2008. by and 
among FREESTONE LOW VOLATIUTY QUALIFJED IIARTNERS L.P. f'f1VQ~. MKA 
REAL ESTATBOPPORTUNITY FUND I. u.c. a CaJifomi~ Umited liabjlityCQmpany 
t.MKA i.lv.1KA Capital Group Advisors. u:.c f.'Managef'), MICHAEL A. ABRAHAM. an 
individual ("Abraham") and JASON SUGARMAN (''Sugamian~. 

RlK1I~ 

A. P,romissoIy Notes. MKA is the maker of the, foilowing promissory notes in favor 
ofFLVQP: 

, (1) Promissory Note. dated October 30, 2006. in the original principal amoont . 
of $2,000,000.00 (the ''Oc(ober 2006 PLVOP Note"); and . . 

0) Promissory Note, dated Apa12, ?007. in fuvor ofR. VQP in tbe origiJiaJ 
principal amount of $3,000,000.00 (tbe .. April2001FLVQP Note"). 

(collectively. the "FL VQP Notes"). Interest accnres On each of the Fi..VQP Notes at the rate of 
one percent (1%) per month, which interest was paid througb NOYemi?er?OO7. . 

B. ~ecuri'Y Agreements. Iv11.tA. eXccured and dclivered to FLVQP the foltowing 
security agreements (0 secure its obligations under the FL VQP Notes; 

m Security Agreemerlt. dated Oclober30, 2006, granting FLVQP asecnrlry 
interest in collateral as defined ,therein to secure MICA's obliianons under the October 2006 
FL VQP Note; and 

. . . 

(2)'. . Security' AgrcemenC. daled April 2. 'lJJf11. granting It. VQP a security 
interest in collateral as. defined therein to secure l\fKA's obligations Illfder the April 20DJ 
FLVQPNote; 

(collectively, the "FL VP Security Agreements"), 

C. Person!ll Gmrranrees. One or bom of Abr.iham and Su~arman executed the 
following guarantees of the FL VQP Notes: 

0) Abraham guanu~teed immediate payment by MKA of the October 2006 
FL VQP Note; and 

(2) Abraham and Sugarman guaranteed inunediate payment by MKA of the 
April 2(}01 F.L VQP Note. 

D. Previous-Extensions, Amounts. OutstMding. At the request of MKA, FL VQP has 
from time to time extended the due date for payments of principal under the FL VQP Notes, such 
(hat as of January 31, 2008 (~d iii the absence of the execution and delivery to FLVQP of this 
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. . 

Agreement).1he principai balan~ ootstanding.on lhe ~VQP Notes;wQIlld be payable as 
follows: . 

Note 

·October 2Q06 Note 

April 1001 Note 

Total principal balance 

Due Dale. 

February 2S. 2008 

13Jlnary 31; 2008 

PrlticiPaJAmol!J}!. 

~OOO~OOO 

S3.0D0.0QQ 
$5,000,000 

Inrerest accrues on the princiWI'l;laJance outstanding on the.Fi. VQP NOIe3 at the rate of one 
percent (1%) perinonth, calculated based on a 360 day year. As of January 31. 2008. interest. 
was accrued and unpaid through J anoaI}' 31. '2008 as foUo~ 

Note 

Ocmber 2006 Note 

April 2007 Nore 

Total 

Interest as of 113lt?QQ.8 
. "; 

$40,000 

$60.000 

$100.000 

E. MKA has requested (hat FL VQP further eneoo the dates on wh;ieb piincipaJ and 
interest are doe and payab~eun4er the fLVQ~ Notes. ~ VQP is'wilJillg to.extend tbe due dates 
for payment of principal and interest undex- ~e ~ VQP N~ on the ~s and conditions set 
forth below. . .. . , . 

NOW, TBEREFORE, {or good and valuable consideration. receipt of which is hereby , . 
acknowJedged,.and for the mutual benefits and covenantS as set (0rth herein. the parties .agree as 
follows: . . 

. 1. Reaffirmat!()D ofObligatioDs under FLVQP Notes. MKA'reaffirms the 
obligatioJls to FL VQP under the a VQP Nores and tho.FL VQP Security Agree;ments, and 
acknowledges that the amount and due da.tes of the obligations Ilnder the FL VQP Notes set forth 
in £be Recitals are correct, AU temJs of the FL VQP Notes and I'J... VQP Security Agreements are 
expressly ra~fied, reaffirmed and remain unc~ged except as.modi~ed in t,his Agreement. 

2. Rcaffinnation oJ Guarantee. 

(a) . Abraham hereby reaffIrms his guarantee of the obligations of MICA under the 
FL VQP Notes and further acknowledges !hat the. amount and due dates cf the 
obljgations under the FLVQP Notes set forth in !he Recitals are correGt, and 
!hat ill the absence of payment by MKA. he is and continues to be obligated 
loimmedialely pay' aU amounts due undec the ~ VQP Notes. 

(b) Sugarman hereby Icaffinns his gtlarantee of the obligations of MKA under 
!he April 2007 FL VQP Note and further acknowledges that the amount and 
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due dateS of fue obligatiOns under cbe April1OO7.R.. VQP·Noie set foIth in 
the·Recitals are correct. andduit in the absentt of payment by MKA. he is 
and continu~ to be obligated to immediate!)' pay aHamounts'due \DJderthe 
April 2007 FL VQP Note. . 

3. . 'Exte"nsion of Payment Due Dates. III the absence of tlic occutrence of an Event of 
Defa.u}i{as defined in the FL VQP Notes), payments omier the F:L VQP Notes shall be due and 
payable as foUows: . 

Qrlginal Due Date New Doe Date .' Ammmt 

October 2006 ~8IY 28.2008 March 31, 2008 . $2.000,000 
FLVQPNote. 

April 2001 January 31, 2008 Match 31, 2008 ·$3~OOO.OOO 
FLVQPNote 

In adaition. aCcrued and unpail1 interest from Dec;ember 2007 througb March 20G8 in the amount 
of~OO.OOO shall be CUe and payable 011 March 31,2008. 

. 4. RewIting. Until aU amoun~ due to FL VQP under !he F1.VQr:Nci~ are paid in 
ftlU .. :MXA shan, and Manager and Guaianlor sball canse MKA to f1:1mish toFL VQP; 

(a)' 6n:Q1: befure lhe last day of each monlll, a baJl!JlCC ~r. statement of income . 
{or loss). and cash flow statement fOTMKA for the prior month, prepared in 
accordance with GeneraIry Accepted·Accounting Pririciples; 

. (b) On or before "W:ednesday of each week. a reportin a·forh,t reasonably 
satillfactory to FLVQP summarizing alJ.cash receipts during the prior week, 
ineluding without limitation, paymentS ~cceiyed by MKA on account of loans· 
anc,l illv~stments from or with" .third parties; and . 

Co) On or before the last day of each monlh, a report in a fonn reasonably 
satisfactory to FLVQP. SlIInmarizfng as of the J~t daY·ofthe.prlormonth 
eacb outstanding note receivable held by MKA, including the name of Ibe 
borrower; the amount outs.t.amlillg, a description' of Ihe collarernl, lIte amount 
of all other known elmms against rhe collateral (and the priority thereof). the 
most recent valuation of the collatel<ll. (including the date and source of the 
valuation); and 

(d) . Such other financial infol1llation and reports as FLVQP may reasonably 
request from time 10 lime. 

5. Negative Coven<mls. Without £he prior written consent of FL VQP, until all 
amounts due to FL VQP arc paid i~ full, MKA shall not: 

- 3 . 

Page 947 

App. 4 - Page 3 of 10 



(a)Mak~or cc;mtIact toma.ke-capital, expenditures. ~g leasehold 
, improvement$, orin<;Ur liability (ooentals of property .(mcluding both rea! 

and personal prowtY~; 

(b) 'Qeate. incur or assume additional indebtedness except for trade debtincuued 
in Ihe llOIlI1ai qmtse ofbusilless and inckbtednC$S toFLVQP con~)8ted 
by this Agreement; . - • 

(c) Cease operatioos.liqoidare. merge, transfer, acquire or consolidate with any 
other eJllity. change o~lrip. dissolve or transfer or sell assets.out of the 
onlinary course of business. , -

(d) Declare or make any dividend paymet,Jt or other distribution t)f assets. 
property. ~b, rights, obligations. or secw:rues on account of any equity 
intereslS in MKA. or purchase.. redeem. retire or otherwise acquire for value 
I'IllY equity intereSt in MKA. including without llmjtatiO:n. make any Lier I" 
or "Tia: 2" distributions to hoMers oflnterests in MKA; , ' 

(e) Loan, invest in or advance money or assets, pu~ei cre~te or acquiIe any 
interest in any other enterprise or entity. or incur any obligation as surety or 
guaraJ1JQr, 

" (0 Except for reimbureements [0 Manager of out of pocket expenses incurred in 
the ordinary couxsc,of business, make any pay~nl:s to MKA Oftiihore or any 
affiliate of.MKA. Manager or Guarant()r; or ' 

(g) Make any payments outside of we ordtnary course of business of MKA other 
than 0) paymenl$ [0 ~Fund Management, Limited;as agent for lbe -

benefit of Gottex ABI Master Fund Umited; Oottex AIlL (CaYman) Limited. 
Gll'A:ABL Portfolio Umited. Hudson ABL Fund Li~ited (CQllCctively, the. 
"(]QtleX Funds"). on account of notes ()u~tanding as of the dale hereof. 

6. MKA. Manager .and Guarantor Representations and Warranties. MKA. Manager, 
and Guarantor represent and wanant to FL VQP ~ of the Effective Date: 

(a) Each ofMKA. the Manager and Guarantor; and the persons signing on behalf 
of each of litem, has full power an<i aut1i?rity to e)(ectJte this Agreement :!lid 
perform its obligations hereunder; 

(b) The execution. delivery and peri'olUlance of Ibis Agreement by MKA. 
Manager and ~aranror have !reen fully and vl'llidly. aulborized; and all ' 
requisite ~rporate or other action bas been tjlken by MKA. Manager. and 
GuaranloT 10 make this Agreeinenl valid and binding upon MKA, Manager 
and Guarantor and enforceable ill acCordance wilh its tenns; and 

(e) All financial infonnation provided to FL VQP (including without limitation 
all financial statements provided pursuant to paragraph 5. above) is true and 
correct in aU rcipects as of the date pro'Vided to FLVQP, 
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1 ..... GuaraniorFIDancW Statrnnent. On orberoreMarch4. 2008, Gnarnntorshall 
provide FL VQP with a financiat ~setting forth his JISSClS and 11a1:n;ilics, as·ofDecembet 
31. 2007» along"withuf:!k.men{ of any.material changes since that date, . . 

8. " Effeciive Date. 'This· AgreementSball ~me effeCtive OJ! the date (the 
''Effpctive Datc~ on "Yhich:each ofMKA. Manager and Oti~tor bas properly ex~ured and 
delivered to FL VQP·lbis Agreement. i" . 

. . 
9. AssignmentofFLVQP Notes Upon Pxymwl in Full. Upou or following payment 

in full oftbeFLVQP Notes,at Ihe request ofMKA. FLVQPshall cause any holdet oftbe 
FL VQP Notes. at no cost to FL VQP or any suclIholdec. to rake any and ~I steps reasonably 
necesSary to assign the FL VQP Notes to a third patty identified by MKA. inci"oding,withoot 
limitation. delivering such docoment:o as arc ~nably.ueCess:aty or appropriate to effect such 
assjgnm~nt of the FL VQP Notes, provided however. that such-assignment shall be 011 an aiis. 
where is basis and withCN.ltrccourse to FL VQP. and FL VQP shall not incm any liability in 
collnection with StIch alSignment. or-be required to make any representations or warranties (ether 
than custOmary warranties of due authorization and no encUmbrance of title to such note) (0 any 
assignee: MKA, or any other third PartY in connection with such assignment. 

10. _ Foes and EX.Q!;n§g. MIcA agrees to pay FL VQP on demand. and Guarantor 
acknowledges thatbis guaranteeinclude.s the obJigati.on to pa~ to FLVQP, aU fee~ ~~ expenses, 
inclUding. withOut limitation, ~nable attomc)'$' fees and d~bUlSemen~incurred by FL VQP 
(a) in all effillfs made.fO enforce payment of any of the obligations under !he FLVQP Notes. the 
FL VQP Security Agreemeins. this Agreement, or any otherimtmment or agrceroentbetween _ 

- MKA and FL VQP, or (b) in <;onnection with· the modification.-amendment, administLa.lion and 
enfcm:cment of the bbligations under the FL VQP NoleS, !be :FlNQP s.ecUrity Agreements, ahis -
A'gx:eement, or any ins[rutncnt 1), agreement between MKA and FLVQP, or (c) in any dispute 
relating:to ahe hiteq>retation. enfoo:ement or performance of tbc FL VQP Note$, the FL vQr 
Security Agreements. this Agreement, or ~1 instrument or agreement between MKA and 
FL VQP. in any event whether through jtidicial proceedings. includi~g bankruptcy. or otberwise_ 

11. Release by MKA.. Manager, l'!nd Guarantors. In consideration for FL VQP' s 
agreement to enter into this Agreement, e.ach ofMKA, Manager and Gu.-ronlor (each. a­
"Releasor'') releases and forever ~jscharges FL VQP and &-cestone Investments. LLC. their 
predecessors .and successors in interest. and their T~pective direct<>Ts. officers, employees. 
representatives and agen~ from allY and -aU claims, damages. Jiabflities. obligations .. actions and 
causes of action. Whether sounding in tort, contract, equity or otherwise. whether known or 
lln!mown, whether suspected or unsuspected. and Whether arising direcdy in favor of the 
Releasor, or by way o.f assigrunent, subrogation, Or indemnification held by the. Releasor. and all 
(If the foregoing as may have arisen from any act. f~ure to·act, event 01" state of facts occuning 
on or prior to (he Effective Date, 

L2. Section 1542 Waiver" Releasors waive and relinquish. to the fullest exten! thar 
-the law permits. the provisions, rights, and benefits of California Civil Code § 1542 and other 
statutes or common law principles of similar effect. Releasors acknowledge that they are 
familiar with, and/or have been 'advised by their legal cooosel of. the provisions of California 
Civil Code§ 1542, which provides as follows: 
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:[Certain dabns not affeckd by general reJease.l Aamernhelease does !JOt 
ex!enCI to claims. wbicli the cr~(OT does not know or suspeCt to exi$t in his favor 
at the lime of execu£ing Ihe rel~ which.ifJcnown by him must.liave materially 
';d'fecred hi:; seulemeDl wid! the debtor. 

13. Ackoowledgmeot and Consideration. MKA and Guarantors hereby acknowledge . 
and wammt that the t"oroear!mce and eXlemiOR of the matmity dale by FLVQPhereundec 
constitutes fair, adCqllare and oontemjlOmlleQUS. exchange of considenltion lOr Ihe performan<» of 
their promises pmsuant ~o the tenns of this Agreement . 

14. No Waiver; Remedies Cnmulative. N() falluce by fL VQP to exercise. and-no 
dclay in e.xercUiing, any right, powa or remedy under th~ FL VQP Notes, the FL VQP Security . 
Agreemen~ this Agreement or any related document shall operate as a. waiver thereo~ nOT ~I 
any sin.gle or pS:tial exercise of any right, power or remedy under U1e·fi..VQP Notes, the FLVQP 
Sewrlty Agreements, this Agreement or any relaied document preclude any other or funhet 
exerci~ thereof or the exercise·of any other right, po~, Of remedy. The righlS and remedies 
provided herein and therein are cumulalive and not exclusive of any right or remedy provJded. by 
law. 

15. Eothe Aneemeot; Amendrtient. Except as otherwise'stated, this Ag\'een1ent 
SlXpel'Sedes any prior aIi'angements and includes all understandings of the panies with regard to . 
the 6XlePSiqll of new cn:dit and (fi}rUearance rrom collection of any oQIigadons or ~ 
enfOTCcment.ofthe a VQP"No~s or the FL VQP Security Agreements. Any and all cPanges to 
this Agreement.must be in wriling and signed by all the parties. The parties agTee to ~re 
properly and promptly ?Jld to deli vet" :my a'.Jditionai docWneDts~ and 10 do all ~nablG things 
that may bc~slll)' or appropriate to render this Agrecmenlleg~ly and practically·effective. 

. 16. . Countqparts. This Agreement or the signarurepages hereto may beexccuted in. 
any number of countetparts for the convenience of the: parties. allof' which. when taken together 
and ~ execution.oy all parties·hereto. shall constitute one and the same agreement. 

17. Independent Legal Advice. E3ch ofMKA, Manager and Guarantors has bad the 
opportunity to seek advice of independent legal counsel ofbis or its choice in connection with 
this Agr,eement, and.the 3greemellfS and transactions contemplated herein. 

1 g. No Representations or· WarrantieS by FL VQY. Except ;!Sexpresmy set forth 
herein •. a VQP makes.no representations. warranties. pronlli:es, or commitments to loan money, 
extend credit, or forbear tram enforcing repayment in connection with any of the documents or 
Jra!lsactiollS romemplated hereunder. Each of MKA. Manager and Guarantor. acknowledges ~at 
he or it has recei:ved the following notice: 

ORAL AGREEMENTSQR ORAL COMMITMENTS TO LOAN MONEY, EXTEND 
'CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT ARE NOT 
,ENFORCEAB~E UNDER WASHINGTON LAW. . 

(Remainder of Page Intentionally Left Blank] 
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IN WIl'NEssWImREpF. the parties h3veCxCClltedtbiS~itt as of1be·~fimt 
written above. . 

FR.EESTONE LOW VOLA'IDlTY QUALIFED 
PAR~L.P. . 
BY Fn:es~~e Investmerits. u.c 

By: __________________ _ 

Name; 
Title; 

By MKA CAPITAL GROUP ADVISORS, u.c 

By: ________________ __ 
Name: 
TIlle: 

MICHAEL A. ABRAHAM 

JASON SUGARMAN 
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IN WIIl'tESS WllEREOF. the~ have executed Ibis ~ntas of the date first 
written above. . 

FREBSTONBLQWVOLA11LITYQUAL'JF.ED 
P~·L?··· 

. By Freestone lnveStments. LLC 

By: __ -,------,-----
Name: 
Title: 

MKA REAL ESTATEOPPORTIJNITY FUND 1, LLC 
.By MKA Capital GrO'Up AdvisotS. LLC 

By MKA-.CAPITAL GROUP ADVISORS. LLC 

By: __ ~ ____ ~ __ 
Name: 
Title:: 

MfCHAEI. A. ABRAHAM 

JASON SUGARMAN 

Page 952 

App. 4 - Page 8 of 10 



lNWTlNESSWHBREOP .. 1bepardeS havoexewted this ~~ of_date lUst. 
wtitteD above. 

F'lllmSTONB row V0LA11LI1Y QUALIFBD 
pAR-maRS 1...P. 
By~ Investments. LLC 

By: =-. __ --'-_____ _ 
Name: 
nd~ 

MtA RBAL"BSTATBOPPOtmJNITYFOND I, LLC 
By ~A Capital GtV\1PAdvisors, u.c 

Br.~ ______________ _ 
Name: 
Title: 

. "By MKA.CAPiTALGRDUP ADVISORS.LLC 

-1-
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IN WfINESS WHEREOF. the parties have executed this Agreement as of the date fust 
written above. " 

FREESTONE LOW VOLATILITY QUAIJl'.BD 
PARlNERS LP. . 

, By FreestoJlc Jnvestmen~ LLC 

By; ______ ~-----------
Name: 
Title: 

MJ(A REAL ESTATE PPPORTUNITY FUND I, LLC 
By MKA capital GroUp Advisors. LLC 

By: ________________ ___ 
Name: 
Title: 

By MKA CAPITAL GROUP !lDVISORS. LLC 

By: ---~-------
Name: 
TIlle; 

MICHAEL A.: ABRAHAM 
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stmOlIDlNATlON AGREEl\lENT 

This .su.bordinati<?U :Agreetne.ot ('!he co Agree.m.enf'). is made ~d eIrlered into on 
this 1fP da:,y of Februaq~ 2007~' among FreestOne Capital Pa$ClS L.P., FIee$tOne Capibd 
Qualified Partners U., FreestOne Low VqJatility Patttters LP~ Freestone Low VolatiIity 
Ql1a1i.tied Pattncrs· LP (CollOOfiyely~ ~ "CrtdiiQr'"),. .Gotrex Fund Management· Ltd.. as 
~ative agent (the "Administrative Agenf1) to GV A ABL· Porlf91io Limited.·Goite:x: 
AB~ . (Cayman). Limited (collectively. ':fhe "Original Noteholders") and Gottex: Am MtlSfei 
'Fnnd Limited (the "New Noteholder" a:t;td collectively with the Original No-rehol~ the 
"Notebolders") and MKA:Real Bsfafe. Qppo:rtmrlty Fnnd ~.ll~ a Califomia limited Jiab~ 
company (togetlier with its successors aud assi~ "Borrowe~. 

~AB. each of the Orlginiil Noteholders putcbased ODe 01" more secured . 
registeIed promissOIY notes in ali aggregate prlocjpal.amo1lllt bf$60,OOO.{)OO; and 

WFIEimAs~ it fs' aeondition precedent 10 tho New Noteholdex: agreeing.to 
purchase a secured pro~cnY 1l0teftom Bonowet (the ,,·New No~') tb.¥ Cn:di~r enter into 
tbis Agreement.. '. . 

. . 
NOW. 'l1!EREFORB.Jo iDdnce the New Noteholder to purchase the New Not6. 

and for other vahuible conSidemfioD. receipt. ofwhlch is bereby acknowledged, the parties 1.0 this. 
Agreeinent, intending to be legally ~ hereby, agree.as follow~ 

1. All obligations of 1I01l'QWer, howsoever created, arising or evidenced, 
whether as principal obligor. gilimmtor, surety. accommodation party, or otherwise. direct or 
indIrect, absolure or' contingeJ;rt. or '~ow at harea&r exi.stI:itg or dne .Ot 10 become due. are 
hBreinafter called "Liabilities." "SenIor Liabilities" means an Liabilities to the NoteholdeIs, 
1he aggregate principal amount of ~ch shall, nOt exceed $135,000.000, including. but not 
limited to (i) those Hibillties arlsing pmsnant to or jn coIlitection With e<)Ch secured registered 
promis.'iory note purchased by a Noteho1der from B()~er from. 1im~ 10 time (collectively,. tb.~ 
'''N!l!M''). aptl. an Q~el!ts' rcquirefl to' ~ ex:~mrted or deliver.eil pursu~~ ~o !>r iI!. 
connection tberewith(collecti.vely ~ the Notes. the "Facility Docmnenl.$")and (ii) :my and all 
interest accruing on any of the Senior Liabilities a.fter the .commeli.cement of any proceedingS 
referred to in paragraph 3 hereo:t: notwiilistaiutin$ any provision or rule of law which might 
restrict or otherwise impair 1:h.e rights ofllie Noteoolders~ as· again..~t Borrower or anyone else, to 
collect :mch in1eresl "Junio);'-Liabilitiu7> means all Liabilities to the Credlto. now and hereafter 
existing. Each of Creditor and Borrower' agree tlmt, to the' e;rteut and manner hereinafter set 
forth. the iep<t)'IDent to Creditor of all or any portion of the Junior Liabilities is, and shalJ at all 
times be, subordinate to tlle prior indefeasible payment in· full of all of the Senior Liabilitie.~. 
For PUIPoses of this Agreement, the Senior Iiabmties shall not be ile"emed to have been paid in 
·full until the Noteholders shan have been indefeasioly paid in full by' Bonower in Umted States 
dollars. 

2. The PayIDeIlt ofpr:incipal of (and premium, if any) and interest and other 
payment obligatioDS in respect of1he lunior Liabilities shall be subordinate to the prior payment 
1n full of the Senior Liabilities to the extent that no payments of principal of (OJ premium, if any) 

1 
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or ~ OD, or othe.rw.iso do.e in respector sucll Jumor LJabilities, roay bo pe;rnUtted fur so l~ 
as'I'IIiY de:titult on the Senior liabilities exists. . .- .. . 

, 3_ In tie event oj any dwsolutioIlt; winding ~ liqtiidation, readjustment, 
reorganlzmon Gr other sinillat p,(oceeWngS relating t:o Bon:oWer or to its credifu.rs~ as snch, or to 
,~PI9.Perty (whether.vohmtary or htvolontm;y. parJial or COIilp~ and Vihether in banlauptcy~. 
inSolvency. or receivexSbi'p~ or.~ an. ~ent for the benefit ·of creditors. or any othei 
m~g oftlic asse1s and· liabilities ofBo:ritYW6r. or any sale of aU or substantially RJlofthe 
asSets of Bo~. or otl:lOrwire). the Semnr Liah.ilities l>ba1I :first be indefeasibly paid in full 

. before Creditor ~ball be entitled to recel~ and to i61a:in any payment or distdbutiOD inrospect of 
~,the ~unior Liab~eB (other than membership il:iterests ofBorio'We.r as reorgailized ·or-mu1justed, 
'or debt secnrities of Borrower or any mher en1ity provlded fu;r·by a plan of reorganization or 
adjDStm~, v4Uch sesnrlties are Subordinah:d tn, the payment of th~ Semor· Liabilities and 
.Secup·ties ~ved in liim.1heIeOf' wlllch' may· m: the mne'w outstariding (colleciively. 'the­
'!Teimiited Seeurliies'')~ and, :in. order 10 e.ffcU the foregoi1lg(a), an payme.ntS and dis1;dbutions 
of any kind or c~ctcr iii ~t ot ~ 1nnior Liabilities «)~er than Pemrltted Securities) to 
which Credi¥>r would be emitled if:the: 'llIl:iorUabilities'were not subo~ or sub.~ 

.. and pledget) or -assigned,. pmsilant to '\his .Agreenlcnt· shall be m8.de directly to the Noteholde:r;;" 
(biCretlitor shall promptly file--aclaful of claims; in t1i.e'form fuquiredhi sueh ~gs. for 
!he: lUll O1:Ifstaodiilg axnoUllt of,thcIlmior Lia'biJities~ aniiSbaU cause said claim. or claiIm; 1D be· 
aPProved and all pB:yinents andotJJ.~· dfstrlbntions in. respect thereof other "than' :Pei:mitted 
secrirlties to be made directly to the 'NoteboldeiB, and (c) Creditor hereby imvocably agrees that 
the'NotehoJ~ may~ at its· sole dis~tion. in the xifurie of Cxeilltor, or otberwi~e, demaI\.d, sue 
fur. rolled ~d :receive any ~ all such pa~nts or diStribUtionS (other thim.:with respect to. any 
Pem:dtted SCC!JIi~cs). ' 

. . 4. Notwithstanding anythiDg herem to tbe-aontmy. Creditor will forbear ~ 
action against Borrower fot the. cQUootion or :Pilyment of the Jumor Liabilities until. snchtime as 
~ S,enior Liabilities have been' fuUyand ~ibly paid, satisfie<1 and disc barged. ' . 

5. & after ~ Event of Default (as defined in'the Notes) lias been declared'by 
a Noteholdet. all applicable cnre pet1ods, wltb respecl: to the relevant Evrmt of Dd'anlt havo 
exp~ and Creditor bas been no1ified Df SIleb declaration,. CredifDr reccives any payment Of, 

other distribution of any ldnd or chatacter from BOIIower or w:ry other sourct< whatsoever in 
respeet Qfrmy of the rumQr Liabilities. other thm as expressly pe;nnltted by the term~ of this 
Agreement, su9h paym~ or other d.istnlmtion shall be received in frost fur the Noteholders and 
promptly turned over by Creditor to the A$linlstrativ-e Agent, tqgether 'With all n~ and 
appropriate endorsements theretl). Creditor will mark its books IUld records, and cause Borrower 
to !Dink its books and records, so as to clearly indicate 1hai the Junior Liabilities are suboidioa1ed . 
in .RCcordance willi the tenns' of this Agreement, and will cause any promissory no1e ().t oilier 
instrumentwhich.at any time eviqences any of the Junior Liabilities to be vonspicuous!y marked 
asfoUows: 

This instrument is subjed to the te:rnu; of a Subordination Agreement by mid 
among Free.o:fone Capital :Partners L.P., Freestone Capilitl Qualified 
Partners L.P., Freestone Low Volatility farmers LPt Freestone Low 
Volatility Qualified Partners LP, Gottcx Fund Management Ltd_, :md MICA 
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. Real.EState OpportmUty Fund I; LLC.' N~dbig any' cO~ 
statement roll~-.m ~ ~ insframenf., no payxnenf on acconnt ofprindpal 
OT intenst tke~ slJall 'be ~ed by the holda-. except m accordan~ with 
~o.fmns of sncla SD.b.urdina'liou .A.gnement. '. - . 

Credi\or Will execate such'1i1rfher: ~ onnSttUllW~ and take. S\lCh fUrth.et action as the 
NOferolde.rs nmy reasonably request 'from. ~()-~1im.e in otder to caay. Qut the intent of fhls 
~~t . 

6. . Qtecllior shall not,· VIifhout the :pdoi wrltten consent of the N'Oteholders, 
exeICise any rights of Qcditor as a s~ party~ with res.pect: to the enforcement of iblTights.as 
a sec~ party, l1Ilfil all of the ob]jga!iOJlS. 10 tho ]joteholders have been sa1isfied in full; 
(!reUi1or .be.teby ,suJ:Jo~ 2!lY and all secaDfy interests v&ioh Creditor now has o,t hereafter 
acqtlires m;an.y assef$ afMK/),. to :th~securlty inlerests· of theAdministrntive Agent, as agent 10 
1.Jle Noteholder~ which fu6 Administnrtive Agen.tnow bB{l or betea&r acquirc~ in.~"and an of 
the· asse1s of MKA (~ "CollafeI31~').· The snbordination and pIiorlties specified herein fire 

applicable ln~p~ 'Offho time ,Or order of attik:lmlcmt or perfection of the'seCurity interests 
ref'err:ed to hmin 'and 1be time or order Qf fillDg of finauelng statemenfs.· 11W AdtninisIlatiw 
Agent's clRim. on beha)f of tho NotehOJders~ to ~I~' or received by MKA from th6 
sale, oonectio;u, liquidation or othei dispo:Iiti~ of G9lla_t shall :have prlomy Qvet Credi.~s 
claim to sUch p:roc~ Any proceeds teeeived by:~ with. respecl to the embrcement of 
its.seoorfty interest in'contraveDtiQn ~tbis .{\~shall.be deemed tO,have been rollected or 

. reCeived by Cteditor as trgstee fur ~ Notehold"era anB.:iliatl bepaid·oYer to tho· Adrofuistra1Ne 
Agent, on be'half of the ~Qfeholders. 'on acoom1t!lf the coHgati(}J?S due and· owing by Bo~owirto . 
the Notehbldcrs. Creditor .agrees not 10 permit ~ of the terms of the Junior 'Llabililies to be 
cfumged in a mminer'ooveme to theNoteh9ldels' ~-un4er1his.Agreeml!3lt, without the ¢.or 
~ff:eaoonsent of the ·Noteholders. The parties ;tereby. agree that ifa Noftb.older declares &:1 
Event of Default (as defined in the Notes) under any Note, Freestone $hall baVetbe right to 
deem an tmnt of.demitlt. default" or ibelik:~ ~d~ its l?m agreement, or Die like, with MKA.. 

1. Creditor agrees not to HBsigu or 1ransrer the JuniOr Liabilities -without (8) 
piioi nonce fo the N'otcli.olders. and (b) written agreement Dy the assignee or U'aDsfefee to be 

. bound by 1bR terms of this SubordinafionAgrecment , 

8. This Agreement s1mll in all respet:tB be a contimiing meement and shall 
rema.in in full force a:b.d effect until the Senior Liahilities Shall nave been indefee.sibly paid in 
full. 

9. The Noterolders may, from 1iml}-to-time, whether before or after any 
discoDtiuuance. of this Agreement, at its role discretion and "without notice 10 Creditor, take any 
or an of the following aCtions: (a) retain or obtain. a security interest in ·any propertY ofBonower 
10 seeureany of the Serum Liabilities, (b) extend 0;:- renew for one or lOOre periods (whether or 
not longer thaD Ifu: original perlo9). alter or exchange any of fue Senior Liabilities, or release or 
compromise any obligati.oJ;l of any nature of any obligor with resJ>e.ct t'O any of the Senior 
Liabi~ties, and (c) release its sec1irlty mlI:rest in> m surrender. reJea.~e Of permit any substitution 
or exchange for, all or any part of any property semning any of the Senior Liabilities,.or extend 
or renew for one or more periods (whether or not longer tillm IDe origiual period) or release, 
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compromise. alter or exc.D811g6 any obHgatiom of anynatu:re of any obligor with JeSpea to any 
sueh property. . 

10.' The" No~1dexs may; frOm'·tiJne..to..1ime, whether .befole 01 after any 
discontinnance Of this .AgT:~t, assigti C;r ~ ~ or all of~ Seni9l" Liabilities or any 
interes.ttbere:in; and,. notwi~·anY ~h ~ignment' or tmnsfm-. thereot· such Senior 

.IJaallities shall be; and iem8in serum Liabilitfes for the purposes of this ~ and everj 
immediato and snccessIve assi~ ~1ranSferee ofany of1hc SenIor Uabilities or of anyinteteSt 

.therein. shall, to the exl:emt of the ~ of Such ~Bnee .or fxansfel:ee in the Seoior Liabillii~ 
be entitled-to 'the oe;ne:fits ·oftbis Agreement to the Slime. t:Uent as if such assignee or ~nle 
~tbe Noteholdem; pl'Dvided. however, that, lUlless the Noteholders shan othCtwise coman(: in 
WIlting. the Noreholdms shall have an ummpairedrlght. prior and superior. to tbat of 1lllJ such 
assignee OJ transferee. to enforce tfrlS AgreeDlel1t, for the henetit of tM Notclxotdas; as to ~ 
of the SetOOl' I4abtlities wJrleh the,No1d!oklers:has n!)t·assigned or 1Iansfeu:e(l Tbeparties 
h~y agree that any assi~ Or transferee ofa11~r:my p~onoftbe Senior LiabilitieS; or any 
interest therein, ~hall hf; iuevooably .. tbhd. party .~clmies of 1hiii' Agreement. ?or the 
avoidance of doubt, Gotrex sba1l nolif,v Creditprpnor to ~g any Such transfer Or assignment,_ 
!IS the case may be. . 

11.· Tho Notehold~. $ill DOt be ~ced ~.its right Unde;r this·;Agreement 
by any act or failure to act of ~oriuweror Creditor. or any nonooinpliance of Borrower or 
Creditor with' any agr~ent 9r .obugatioIl. rtgatd!ess' of any' kumyledge thereof: w'hi<:h 1he 
No1eD.oldms may balTe o.t 'With whicbfbeNo!eholders may be charged; and Do acti<>n ·of 1W 
Noteholdept permitted hemm.de:r sh311 in rut)' way n:ffeGt or impair the rights of the Noteholders 

. and:the obligations ofCreditorundet this Agreem.ent. . " 

12.· 'No delay on the part Qf :the. Ncieh9laers in the exercise' of any riihf. or 
remedy shall preeh;lde otller or futtller exerci~ thereof or -the exercise of any mber rlgbt or 
wrnedy; nor shan any niodification: or waiv~ of any of 'the provisions of this Agniement be 
binding upon the Noteholders exCept as ~ly .set forth in a writing cfuly sjgned and· <;lelivered 
on behalf of 'the N oteboldetS. 

. 13. The provisions of this Agreement are solely for the purposes of defining 
·the relative rights of the holder of Junior Liabilitiesnnd the holders of Seniox Liabilities. 
Nothing con4tined in this Agreement ~ intended to or shall impair,as between Borrower and the 
hoIiler of the J'uoior Liabilities, the obligation of Borrower to pay the Junior Liabilities as aod 
w1:len the SIUllC shall become due and Payable in accoroll!1ce with fueir tenns, nor shall anything 
herein plev~nt the holder. of the Junior Liabfiities from exercising all remedies otherwise 
penn.itted by applicable law or under. or with respect to the Junior Liabilities upon defuul~ 
subject to the restrictions set forth in this Agreement and tbe rights, if any> -under this Agreement 
of the holder.; of Senior Lial:iilitiCll in respect of cash, property. o:r securities (other than Permitted 
Securities) of BOlIO weT received upon the exercise af any ~ch remedy, 

14. This Agreement shall be binding upon Creditor and upon i1s personal. 
representatives. successors and aSsigns_ . 
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15. 1Jrls Agreement shllll"be cOnstrUed in acoordance with and, gOv~ by 
the laws -of tOO Stare of New York (witbuut regard to its c:o.nflicts of laws principles). Wherever 
possible each provision Qf this AgreelJl!intshall be interpJ:l$d in mch ImlIlDel' as to be effecfive 
and valid nMer JippJioable Jaw. but ~ any ~m.i)n Qf t'bis AgteeJilent. siiaIl be eqiojned. by ·or· 
.~valid UJ¥ler ~h Jaw. mich pxovision Bhall be ineft"ectiYc to the extent of snch prohibition or 
invalidity, without invalidating 1h~ remainder of.suCh provisiOn or 'the reIriaining piO'Visions of 
tllis Agreement.' . . ..' . . . . 

16. Credifor shall pro'v.ide the NoteboIders With 'WIittr:n:Dotice of any deJanlt 
by' Borrower under the JtlOior LiabillDcs ¢On~mpmaneously mth the giving Df snch notice to 
Bo:rt'O'Wel'. Upon the decImation of any Bvent ofDe:futllt (as defined, iri the Notes) llI.lder a. No1e.. 
the AdminilJ:tmtivo Agent shall provide Ctedftor with prompt WtienJ!.Otice of sm.-.Q. declara:lion. . .. - . . . . . 

17. BoriuwetsltaD bldetnni:tjr1heAdministIati:vaAg!;nt, thoNQteholdenl, their 
respective ~t3, employees, a£fllia~ officers :and ~ (each. an. "Inderrmitee"?. against, 
and hold each fr!demniteeh~ from. any ana all losses, claims, rlamRg~ liab.ilities and 
rclated. C'XpeIlBes (mclUdlng the fees,. clwies and t1is~ents of any CO'UllB~. fur any. 
Indemnitee) incurred by 3ny IndemDilee or assCIted againftt any InGe.nmifee by any tI:iird pmty·or 
by .BOll'Ower {)I any of its aflilia~ arising out of,. in ~ecti(lJl willi, or as a result of (i) the 
,execution Or delivery of tbig Agreement, any' ()l ~y ,agreement· or ~ent oontesnpla:fed 
hereby or thereby, tne petfurmance by1h.e panies hereto 'oftbeir respective obligations bereunder 
9I' thereunder or the eonstlIllIllai:i®. oftlJe 1nmsactiODSooD1smp1ated herebY-or ·thereby. or (if) 
any ~ or prospective claim,. litigation; invi:stigation or proceediug t~g -ro. ;my of the 
foregoing, whether based on contract. 'tort or bny Othet themy-. whc!:hCr broug'Qi by a tbird party. 
or by Borrower or nny of its affiliates, and reganUess of yvlie1her any 'Indenmitee ia a party 
ther-em, provided that such fudemmty sba,ll nots as to any JnAemm!e.),. Qe mtlii1able to the exrem 
thlrt ~ losses, c,Iaims, damages.1iabilities. or reiated. elIp8llSe;S (x}.are detemnned bya eotIrt of 
cOmpetent jurisdiction by final and nonappealable judgment to have ~ed fuml -fu'e gross 
negligence or willful miscondtlct of such. Jndelmiitre 01' (y) ~ from a claim.· bro~t by 
Borrower or any affilia1e Ihe:roof ~t an Indemnitee for breach in bad faith of such 
Ind.epmi~~·s ooligatjons bereunqer~ if Borrower or sucn affiJinte bas obtHined a final and 
nonappealable judgment in its f!(Vor on such elaim. as detennined by a- court· of competent 
jurisdiction. 

18. TIlis Agreement may·be signed in cml'nteJ:parts each ofwhieh shall·be an 
original and all of which, when taken together. shall constitute. one and the same ins1nunent. 
Delivery of an executed counterpart of a signature page of th.is Agreement by facsimile shall be 
effective as delivery of a manually cxeooted counterpart of l1Us Agreement. 

19. Each of Gottex: and Borrower hereby repreSent, warrant and covenant that 
the aggregaJ e principal amount outstanding under the Notes sball not exceed S 1 35.00D,OOO. 

[SIGNATURE PAGE TO FOLLOW] 
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lNW1f'NB8S WHIntBOP. thiB8uboiI:llnIIfionAgreemenUI88'\leen toleied into WI oftl:ti$ 
_ d&Y9fFebroary. 2007. . . . 

OOTI'EXFUND MANAGBM:EJ:.!T LID • 

. MKA REAL BlITA'lE OPfQR.TdNrrY :FUND 1. 
LLC 

~--..... --------~--------Name: 
Titlu: 

FRm!STONBCAPrI'ALPARnmRSLP. 

E~~ ______________________ __ 
Name: 
Titlo: 

QUAIJFnm 

B~ ________________________ __ 

Name: 
Title: 

FRl!ESTONE LOW VOI..t\T.II.lTY PARTNERS 
1.1> 
B~ ________________ ~ ____ ~ 
NBIl\~: 
Title: 

FREESTONE LOW VOLATILITY QUALIFIED 
P AR'INlmS 11> 

Br.. ____ ~ __ ~ ______________ __ 
Name: 
1JtJe: 
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-;)- lNWITNESS WHEREOF. this SnboIffinatioD Agreementbas been entered into as ofihis 
_ day ofFebnmty. 2007.. . 

GOTfEXFlJND MANAGBMENtLTD. 

B~ ____________________ _ 

Na!ne: 
T:itle: 

FRE:BsToNB C,APrtAL PARTNERS LP. 

~:~--------~~--~---
N~e: 
'Iitle: 

FRJlFZfONBCAPlTAL QUALIFIED 
PARTNERS !..P. 

B~~ ________ ~ __ ~ ________ _ 
Name: 
Yrtle: 

. FREBSTONBLOWVOLATILI1YPARTNERS 
LP 
B~ __ ~ __ ~ ________________ _ 
Name: 
Titk 

FREEstONE LOW VOLATILITY QUALIFIED 
PARTNERS LP 

B~ ______________ ~~ __ __ 

Name: 
Title: 
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'mWrrNEss 'WSHREOl!. this Subordination Agreement lias been en2en:d into as of this 
20fl day ofl'wIUlIIY. 2007., ' 

OOITEXFUND MANAGEMENT LTD. 

~~~------------~----~--
Nlll1le: 
rItle: 

MKA RBALESTATB OPPORTUJfITYFOND r. 
u.c 

B~~. ____ ~ ____ ~ ________ __ 

Name: 
Tide; 

FB.BES'I'ONECAPITAL PAR~S LP. 

~&~q'-~-
7"1118: Memberofihe General Partner 

FREESTONECAl'ITAL QUALIDED 
P.ARTNERS LP. • 
~. "-

By: ~~ 
N ' ''V "r._ .. ,,;: ame: A.en U>V""""" 

Title: Member of the General Partner 

FRE.ESTONE LOW VOLATILITY P ARTNER.S 
rJ> ~ '",' ' , 
By: ~~~ 
Name: KroMiyoshi ... 
Tille: Memberuffuf; General Parmer 

FREE.'UONE LOW VOLATILITY QUALIFIED 
PARTh'ERS LP 

By:._ ~_?~0 
Name: Km Miyosbi ' 
Title: Member of the General Partner 
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APPENDIX-6 



LEXSTAT CAL crv CODE 1646 

DEERING'S CALIFORNIA CODES ANNOTATED 
Copyright (c) 2011 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS DOCUMENT IS CURRENT TIIROUGH THE 2011 SUPPLEMENT *** 
(ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

§ 1646. Law of place 

CIVIL CODE 
Division 3. Obligations 

Part 2. Contracts 
Title 3. Interpretation of Contracts 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Civ Code § 1646 (2011) 

Page 1 

. A contract is to be interpreted according to the law and usage of the place where it is to be perfOlmed; or, ifit does 
not indicate a place of performance, according to the law and usage of the place where it is made. 

HISTORY: 

Enacted 1872. 

App. 6 - § 1646 



LEXSTAT CAL CIV CODE 2787 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright © 2011 by Matthew Bender & Company, Inc. 

a member ofthe LexisNexis Group. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT *** 
(ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

CIVIL CODE 
Division 3. Obligations 

Part 4. Obligations Arising from Particular Transactions 
Title 13. Suretyship 

Article 1. Definition of Suretyship 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Civ Code § 2787 (2010) 

§ 2787. Former distinctions abolisbed; Surety or guarantor defined; Guaranties of collection; Continuing 
guaranties 

Page 1 

The distinction between sureties and guarantors is hereby abolished. The teons and their derivatives, wherever used 
in this code or in any other statute or law of this state now in force or hereafter enacted, shall have the same meaning as 
defined in this section. A surety or guarantor is one who promises to answer for the debt, default, or miscarriage of 
another, or hypothecates property as security therefor. Guaranties of collection and continuing guaranties are fonns of 
suretyship obligations, and except in so far as necessary in order to give effect to provisions specially relating thereto, 
shall be subject to all provisions of law relating to suretyships in general. A letter of credit is not a fOlln of suretyship 
obligation. For purposes ofthis section, the teon "letter of credit" means a "letter of credit" as defined in paragraph (10) 
of subdivision (a) of Section 5102 of the Commercial Code whether or notthe engagement is governed by Division 5 
(commencing with Section 5101) of the Commercial Code. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 10; Stats 1994 ch 6 I I § 1 (SB 1612), effective September 15, 1994; 
Slats 1996 ch 176 § I (SB 1599). 

App. 6 - § 2787 



LEXST AT CAL CIV CODE 2806 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright © 20 II by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT *** 
(ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

CIVIL CODE 
Division 3. Obligations 

Part 4. Obligations Arising from Particular Transactions 
Title 13. Suretyship 

Article 4. Liability of Sureties 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Civ Code § 2806 (2010) 

§ 2806. Construction of suretyship obligation 

Page I 

A suretyship obligation is to be dteemed unconditional unless its tenus import some condition precedent to the 
liability of the surety. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 17. 

App. 6 - § 2806 



LEXSTAT CAL CIV CODE 2807 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright © 2011 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPP.LEMENT *** 
. (ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

CIVIL CODE 
Division 3. Obligations 

Part 4. Obligations Arising from Particular Transactions 
Title 13. Surety~hip 

Article 4. Liability of Sureties 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Civ Code § 2807 (2010) 

§ 2807. Necessity for demand or notice; Surety for payment or performance 

Page 1 

• A surety who has assumed liability for payment or performance is liable to the creditor immediately upon the 
default of the principal, and without demand or notice. 

HISTORY; 

. Enacted 1872. Amended Stats 1939 ch 453 § 18. 

App. 6 - § 2807 



LEXSTAT CAL CN CODE 2809 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright @ 20 II by Matthew Bender & cOmpany, Inc .. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT *** 
(ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

CIVIL CODE 
Division 3. Obligations 

Part 4. Obligations Arising from Particular Transactions 
Title 13. Suretyship 

Article 4. Liability of Sureties 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Civ Code § 2809 (2010) 

§ 2809. Measure of liability; Generally 

Page 1 

. The obligation of a surety must.be neither larger in amount nor in other respects more burdensome than that of the 
principal; and if in its terms it exceeds it, it is reducible in proportion to the principal obligation. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 20. 

App. 6 - § 2809 



LEXSTAT CAL CIV CODE 2810 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright © 20] 1 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT *** 
(ALL 2010 LEGISLATION) 

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND 
NOVEMBER 2,2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22. 

CIVIL CODE 
Division 3. Obligations 

Part 4. Obligations Arising from Particular Transactions 
Title 13. Suretyship 

Article 4. Liability of Sureties 

GO TO CALIFORNIA CODES ARCHIVE nffiECTORY 

Cal Civ Code § 2810 (2010) 

§ 2810. Disability of principal 

Page 1 

A surety is liable, notwithstanding any mere personal disability of the principal, though the disability be such as to 
make the contract void against the principal; but he is not liable iffor any other reason there is no liability upon the part 
of the principal at the time of the execution of the contract, or the liability of the principal thereafter ceases, unless the 
surety has assumed liability with knowledge of the existence of the defense. Where the principal is not liable because of 
mere personal disability, recovery back by the creditor of any res which formed all or part of the consideration for the 
contract shall have the effect upon the liability of the surety which is attributed to the recovery back of such a res under 
the law of sales generally. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 21. 
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§ 2819. Acts operating to exonerate generally 
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A surety is exonerated, except so far as he or she may be indemnified by the principal, ifby any act of the creditor, 
without the consent of the surety the original obligation of the principal is altered in any respect, or the remedies or 
rights of the creditor against the principal, in respect thereto, in any way impaired or suspended. However, nothing in 
this section shall be construed to supersede subdivision (b) of Section 2822. 

HISTORY: 

Enacted 1872. Amended Slats 1939 ch 453 § 22; Slats 1993 ch 149 § 1 (AB 1402), effective July 16, 1993. 
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§ 2822. Acceptance of part performance 

(a) The acceptance, by a creditor, of anything in partial satisfaction of an obligation, 
reduces the obligation of a surety thereof, in the same measure as that of the principal, but 
does not otherwise affect it. However, if the surety is liable upon only a portion of an 
obligation and the principal provides partial satisfaction of the obligation, the principal may 
designate the portion of the obligation that is to be satisfied. 

(b) For purposes of this section and Section 2819, an agreement by a creditor to accept 
from the principal debtor a sum less than the balance owed on the original obligation, 
without the prior consent of the surety and without any other change to the underlying 
agreement between the creditor and principal debtor, shall not exonerate the surety for the 
lesser sum agreed upon by the creditor and prinCipal debtor. 

'+ History: 

Enacted 1872. Amended Stats 1939 ch 453 § 23; Stats 1993 ch 149 § 2 (AB 1402), 
effective July 16, 1993. 
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§ 2823. Delay in proceeding against principal 

Mere delay on the part of a creditor to proceed against the principal, or to enforce any other remedy, does not 
exonerate a surety. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 25. 
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A surety may require the creditor, subject to Section 996.440 of the Code of Civil Procedure, to proceed against the 
principal, or to pursue any other remedy in the creditor's power which the surety cannot pursue, and which would 
lighten the surety's burden; and if the creditor neglects to do so, the surety is exonerated to the extent to which the surety 
is thereby prejudiced. 

HISTORY: 

Enacted 1872. Amended Stats 1939 ch 453 § 30; Stats 1972 ch 391 § I; Slats 1982 ch 517 § 73. 
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§ 2849. Surety entitled to benefit of securities held by creditor 
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A surety is entitled to the benefit of every security for the performance of the principal obligation held by the 
'creditor, or by a co-surety at the time of entering into the contract of suretyship, or acquired by him afterwards, whether 
the surety was aware of the security or not. 

HISTORY: 

Enacted 1872. 
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Whenever property of a surety is hypothecated with property of the principal, the surety is entitled to have the 
property of the principal first applied to the discharge oflhe obligation. 

HISTORY: 

Enacted 1872. 
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(a) Any guarantor or other surety, including a guarantor of a note or other obligation secured by real property or an 
estate for years, may waive any or all of the following: 

(1) The guarantor or other surety's rights of subrogation, reimbursement, indemnification, and contribution and any 
other rights and defenses that are or may become available to the guarantor or other surety by reason of Sections 2787 to 
2855, inclusive. 

(2) Any rights or defenses the guarantor or other surety may have in respect of his or her obligations as a guarantor 
or other surety by reason of any election of remedies by the creditor. 

(3) Any rights or defenses the guarantor or other surety may have because the principal's note or other obligation is 
secured by real property or an estate for years. These rights or defenses include, but are-not limited to, any rights or 
defenses that are based upon, directly or indirectly, the application of Section 580a, 580b, 580d, or 726 of the Code of 
Civil Procedure to the principal's note or other obligation. 

(b) A contractual provision that expresses an intent to waive any or all of the rights and defenses described in 
subdivision (a) shaH be effective to waive these rights and defenses without regard to the inclusion of any particular 
language or phrases in the contract to waive any rights and defenses or any references to statutory provisions or judicial 
decisions. 

(c) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express 
an intent to waive any or all of the rights and defenses described in paragraphs (2) and (3) of subdivision (a), the 
following provisions in a contract shall effectively waive all rights and defenses described in paragraphs (2) and (3) of 
subdivision fa): 

. The guarantor waives all rights and defenses that the guarantor may have because the debtor's debt is secured by 
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real property. This means, among other things: 

(1) The creditor may collect from the guarantor without fIrst foreclosing on any real or personal property 
collateral pledged by the debtor. 

(2) If the creditor forecloses on any real property collateral pl~dged by the debtor: 

Page 2 

(A) The amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure 
sale, even if the collateral is worth more than the sale price. 

(B) The creditor may collect from the guarantor even if the creditor, by foreclosing on the real property 
collateral, has destroyed any right the guarantor may have to collect from the debtor. This is an unconditional and 
irrevocable waiver of any rights and defenses the guarantor may have because the debtor's debt is secured by real 
property. These rights and defenses include, but are not limited to, any rights or defenses based upon Sectioll 580a. 
580b. 580d, or 726 o/the Code o/Civil Procedure. 

(d) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express 
an intent to waive all rights and defenses of the surety by reason of any election of remedies by the creditor, the 
following provision shall be effective to waive all rights and defenses the guarantor or other surety may have in respect 
of his or her obligations as a surety by reason of an election of remedies by the creditor: 

The guarantor waives all rights and defenses arising out of an election of remedies by the creditor, even though 
that election of remedies, such as a nonjudicial foreclosure with respect to security for a guaranteed obligation, has 
destroyed the guarantor's rights of subrogation and reimbursement against the principal by the operation of Section 580d 
0/ the Code of Civil Procedure or otherwise. 

(e) Subdivisions (b), (c), and Cd) shall not apply to a guaranty or other type of suretyship obligation made in respect 
of a loan secured by a deed of trust or mortgage on a dwelling for not more than four families when the dwelling is 
occupied, entirely or in part, by the borrower and that loan was in fact used to pay all or part of the purchase price of 
that dwelling. 

(f) The validity of a waiver executed before January 1, 1997, shall be determined by the application of the law that 
existed on the date that the waiver was executed. 

HISTORY: 

Added Stats 1996 ch 1013 § 2 CAB 2585). 
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CONFLWr 01" '~WS ~l 

Conflict' of LawS than· in most otl)er areas of the law, ~.d.lt 
SeeDllJ Pl'l?ba~ :that .thls trend. ~ .~. ..As ,experience 
aOOmniJa~ some ~{t Conflict of 1.:iws ~ may. Ji¢ mod· 
med anchddi~on;U rUles .may ~ dtWised ~ o.roer to cover nar­
roWer situations :With greater' precision 'and definiteness. , The 
extent to which there. have' been changes' hi Coiiflie"t 'of LaWs 
rules, since the appeal'allCe of the original Restatement of, tlDs 
Subject- is in~cat¢ In the various Sections and in the Reporter's 
Notes."···'···' 

rl. U'IIileTlyi1ig polfcfes. . The i>olicle$' reflected by. Conflict' 
of Laws niles are ~tially().f two~, those which'underlie 
the particular loCal .law rules at issue 'and those which tmderlie 
mu1tismte situations in general. An 'imPO~t objective jn 
~ choice-of-law Case is to acc9mmodate in ·the best way pas. 
sible the policities urKIerIying the p6tentiaIly applicable local 
law rules of the states' involved; Since multisiate sihiations 
give rise to pecullar poliei~ of their own, ContIict of Laws rules 
should reflect these P91icies. . 

Important factors Wlderlying rules of choice of law are 
discussed jn § 6;. '. 

§ 6; . ChoIce-oI-Law PriDcip1e.s· , 

.(1) A eourl, subject to constitutional 'restrictionS. will 
'follow a. statutory dlrootive of its own state:on choice of . 
law. . . 

(2) When there is no' such directive, the factors rele­
vant to the cholee of the appDeable'l'1IIe of .law iBclnde 

(a) the neOO.s ~f the'intel"State and internatloDa.I 
systems, 

(b)' the relewnt poHcies of the f~, 

(e) the relevant pOlicies of .other interested states 
and the ~]ative Interests of those sts.tes In the de. 
termination of the particular issU(!1 

(d) the protection of justtfied expectations, 

(8) the basic policies underlying the particular 
:field of Jaw, 

(f) certainty, 'predictability and uniformity of re· 
suit, and' 

(g) eo.se in the determination and application ol 
the law to be applied. 

See .&JtpondJ.% for CoUrt CttaUOll ~lul Croa. ::a,'f&.r •• oea 
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Ch. 1 INTRODUCl'JON § 6 
Comment (In Su'bseetton (1): 

0.· Statutes mrBCted to choice of law. A court, SUbject 10 
constitutlonal limitations. must follow:the dfrections of Us leg­
islature. The court must apply, a local statutory provision di­
rected to choice of law providet! that ltwould be COnstitutional 
to do so. An example of a statute di~ed to choice of law 
is the Uniform Commercial Code which .provJ,des In certain in­
stances for the appllcatlC?D of the law chosen 'by. the .. parties 
(§ 1-105(1» and in other Jnstances fQr. the application of the 
law of a parlicu1a:r state .(.§§ 2-4.02; 4-102, 6-102" 8-106, 
9-103). Another example is the Model Execution of Wills Act 
whieh provides that a written will. subscribed., bY the testator 
sball be valid as to matters of taIm ~ it Complles with the local 
requirements of anyone of a number of enumerated states. 
Statutes that are expressly directed ,to choice of law, that 18 to 
say, statutes wh1ch provide for the .application of the local law 
of one state, rather than the local law of another state. ,are 
comparatively few In number. 

b. Intended Ta7&ge 01 appZication of .strame. A court will 
rarely find that a question of choIce of laW·is explicitly cov­
ered bY statute. That is to say. a court will rarely be directed 
by statute t() apply the locat law of one 'state, ,rather than the 
local law of another state, in the decision· of a particular issue. 
On the other hand, the court will constantly 'be faced With the 
question whether the issUe before it falls within the ·lntended 
range of application oIa particular' statute. The court should 
give a 10M! statute the range of' appUcaUon intended by the 
legislature when these intentions can be "ascertained' and can 
constitutionally, be given effect. If the legislature intended 
that the statute should be applied to the out-oi-state facts in­
volved, the court should so apply it unless constitutional con­
siderations forbid. On the other hand, if the legislature intend­
ed that the statute should be applied only tei aets taking place 

. within the state, the statute should not be given a wider range 
:of application. Sometimes a statute's intended range of appli­
cation wlll be apparent on its face, as when it expressly appJies 
to all citizens of a state including those who are living abroad. 

,'When the statute is silent as to its range.of application, the in­
'tentions of the legislature on the subject can sometimes be 
'ascertained by a process of interpretation and construction. Pro­
Vided that it is constitutional to do: so, .the court will apply a 
lOcal statute in the manner intended by the legislature even 
'when the local law of another state would be applicable under 
:lisual choice-or-law principles. 

11 
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. CONFLl.f;.r OF LAWS Ch.t 
CoDl:mtin& on Subseefton (2): . 

Co Raticmale. .~ usuallY legislate,; and.·courtS. 
usually ~atcate, onlY with the IocaI situation in mind. TheY 
r.ix'ely.glve thought.to "the extent to which'the JawS·they enact, 
~ ~e co~on Jaw rules th~y ·eriuriclate. shoUld apply to out­
of-state' ~ When there· ~ no adequate directtves 'Pl the 
statute 01" in the case .law, the court will tak~. a~unt of the 
factorS lIsted'in this Subsection in determining the state whose 
local law w.I1l be applied to determine the lssue at hand. It is 
not suggested that tbis list of fRctOl'S Is exclusive. ~doubtedly.· 
a court Will on occasiOn ~ co~ijon to other .factors in 
decIdlng.a question- of choice of iaw. Also. it is not suggested 
that the factors 'mentioned are .liSted in the order of tbeh- rela~ 

-tive tmportance.: Varying weight will be given to a-particular 
. factor, -or to a group ·oftactors, in different areas' Of choice of 
law. So, :for exarople~ the pOlicy in favor of -effeCtUating the 
relevant palicles'o(' the state of dominant interest is given p~' 
domitiant weight in -the rule t.bat txansfel'S of interests in' land 
are governed by the law that would be applied by the courts of 

.th.e situs (see §§ 223-243). On. the other. hand, thepolicles in 
favor of protecUng the justified exPectations of the parties and 
of effectuating the basic .policy undei'lyi;ng the particular field 
of law come to 'the :fo~ in the rule that. subject to ~. lim­
itationS, the parties can choose the law to gov:ern their contract 
(see § 187) and in the rules whlch provide, subject to certain 
limitatlo~ for the application' of a la.w which' will upOOld the 
validity' of a tl'Ilst of movables. (see §§ 269-270) or the v8.Udlty 
oia _contract· against the charge of commercial' usury (see 
§ 2(3). Similarly, the policy favoring tmiior.nUty of result 
ooroes to the fore in the rule that succesSion to interests In 
movables is governed by the law that would' be applied by the 
courts of the state where' the decedent was domidled at the 
time of rus dea.th (see § § 260 and 263). 

At least some.of the factors mentioned in this Subsection 
will poInt in different directions in all. but the simplest case. 
Hence any rule of choice of law, like any other coimilon law 
rule, represents an accommodation of conflicting values. Those 
chapters in the Restatement of this Subject which are concerned 
with choice of law state the rules which the courts have evol\7ed 
in accommodation of the factors listed in this Subsection. In 
certain areas, as in parts of Property (Cha.pter 9). such rules 
are sufficiently precise to permit them to be appliec'! in the de­
cision of a case without e'Wlicit reference to the factors which 
underli~ them. In other areas, such as in Wrongs .(Chapter 7) 

App. 7 - § 6 
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and Contracts (Chapter 8).,·the difficulties and CGmpleX1t1es 
involved ·have as yet preVented the ·courts ·fronl·fonnutatlDg a 
precise rule, 01' series of rules, wh~ provide a sa~· ac­
commodation of the underlying faclnrs In. all of the ·$H;uatlom 
which may arise. AD. that can presently be a~ in these. ~ 
is to· state n general pr1nclple, such as application of the .local 
law "of the state of most Sigmficarit rela~~ whiCh.pro. 
vides some clue· to tlle ~approacb but· does not iurnlsh 
precise anSwers. In these areas, 1;he CClUrts must lQok ~ each 
case to the underlying factors theinselves in order·to. arrive at 
a decision whi~ will best acooimnodate them. 

Statement of preclse rules In many areas of ehoice. of law 
is made even more dlffl.cult by the great variety of situations· 
and of' ismes, by the fact that many of these situations. and is­
sues have not been tho.rougbJy explored by· the courts, by the 
generalitY of statement frequelltly used by the courts in their 
opinions, and by the new grounds of decision stated.ln many of 
the more recent opinions. 

The Comments whlch tollow provide brief disCussion of the 
faetol'S underlying choice of law wbicli are mentioned in this 
Subsection. . 

a. Need8 01 the intBrBtate ana 4nternationcU· systema • 
. Probably the most important funetion ·of choice-of-law rules 
is to make the interstate and international systems woi;k well. 
Choice-of-law rules, among other things, should seek to:ftu1:ber 
harmonious relatiOns between states and to facilitate Commer~ 
clai intercourse between them. . In formulating rules of· choice 
. of law, a state should have regard for the needs and policies 
of: o~er states and of the Community of states. Rules of choice 
of ' law formulated with regard for such needs and pplicies ate 

·likeiY to commend themselvE!$ to other states and to be adopted 
by. these states. Adoption of the same cboice-Qf-law rules by 
many states will further the needs of the interstate and inter· 
niitional systems and likewise the values of certaillty, predicta-
.J::I)1ity and uniformity of result. . 

: .~. Relevant polici& of the state of the fOrum. Two sit­
·uaf;ions should be distinguished. One is where the state of the 
for.um has no interest in the ease apart from the .fact that it is 
the place of the trl8J of the action. Here. the only· relevant pol­
ICies. of the state of the forum will be embodied ht its rules re­
latirrg to trial administration (see Chapter 6). The· second situ­
'a~Oll is where the state of the forum has an interest in the case 
:~~.from the fact that it is the place of trial. In,this latter 

80 .. Aplle:Dllbt for Court OitaUOB and O:t:o~JI xet.H:1O .. 
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§:'6., CONFLICT OF LAWS Ch.l 

Situation.:·.relev~t policies of tb,e state of· the forum may be 
embodied hi ~ that do not, relate.til trial ~~ , 

The'problem dealt With:in this Coinment arises in'the co~, 
irion $1tuiitlon where a statute or common law rule of the' fonim 
was formulated solely with 'the intrastate situation in mind or, 
at:least. where there Is no evidence to suggest that the statute ' 
or rule was ,intended to have extraterritorial application. If' 
tile legislature or coui1: (in the case of a coi'nmoillaw role) did 
have intentions with resPect to the range of application of a 
statute, or common law rule and these intentlons can be ascer-, 
tainea. the rule of Subsection (1)' is appllcable. If not, the court 
will interpret the statute or rule in the light of the factors stated 
in Subsection. (2). ' . 

Every rtlle ()f law, whether embOdied in a statute or in a 
common law rule, was designed to achieve one or more P'll1'P9ses. 
A court should have regan) for these' PUlllOSes in determining. 
whether to apply its own rule or the,l1lle of ,another state in 
the decision of a particular issue. If the purposes sought to 
be achieved by a local statute or: common law rule woUld be 
ft¢hered by Its application to out-of-state facts. this is a weighty 

, reason why such appllcation should 00 made. On the other 
hand, the cOurt is under no compulsion to apply the statute or 
rule to such out-of-state facts since the originating legislature 
or court had noasc:erta:lnable intentions on 'the subject. The 
court must decide for itself whether the purposes sought to be 
achieved by a local statute or rule should be furthered at the 
exPense of the other Choice-of'law factors mentioned jn this 
Subsection., , 

/. Reliro,ant po2icies Of other interested 8tat~. In deter­
mining a question of choice of law, the forum 'should give con­
sideratiOn not only to its own relevant policies (see Comment, 
8) but 'also to the relevant policies of ~ other interested states. 

'The fonnn shOuld seek to reach a result that wiD achieve the 
best possible accommodation of these poliCies, The forum should 
also appraise the relative interests of the states involVed in the 
detennination of the particular issue. In general, it is fitting 

, that the state whose interests are most deeply affected should 
have its local law applied. Which is the state of dominant'in­
terest may depend upon the i'>SUe involved. So if a husband 
injures his wife in a state other than that of their domicU, it 
may be that tJ:!e state of conduct and injury has the dominant 
Interest'in .detennining whether the husband's conduct was 
tortious or whether the wife was guilty of contributory tlegli­
gence (see § 146). On the other hand, the state of the spouses' 

. . fH. A"po;"db; f'or Cc,1lri C1tA'tIOD anlJ Cro.. 'll.erero ..... 
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Clt. 1 lNTRODUCTlOl'ir-

domicil is the state of dominant 'Jnterest when it comes to the 
question wh~ the hUsband· should, be held Immune from, 
tort liability to his wife (see § 169).' 

The cOntent of'~ relevant local.law ~ of a sta~e may 
be significant m determining' whether this sta~, ~,~e 'State 
with the dominantmtereSt. 'So,' for, example, appiicatlOl'f of a:' 
'state's statute Dr common law: rule wllieb ~u1d' apsolye the 
defendant from ~bilitr Could ~~ be, ju8tifI~ on tb'e ~ 
of this state's interest in tlre 'welfare of the' injured plaintiff. ' 

g. ProtectiOn 0/ ~tified' ea:pectation.B. This' is,:an fmA 
portantvalue in all fields 'of the ~w. incl~ choiCe ,Qf ,law.' 
Generally speaking, it would be unfair' and 'improper to hold a 
person liable under the iocallawof one sta~,when.be had 'USA 
tifiably'molded his condUct to co~onn to the requirements of 
another state. .Also, it is in part because of this !actoi- that the 
parties are free within brqad,limlts:to chooSe the law' to, govern 
the validity of their contract (see § ,187) , and that th~ eoni1:s 
seek to, apply a law that win s~ the validity: of a trust of 
movables (see §§ 269-270). ' , ' 

, ' 

There are occasions, particularly in tbe area of ,negllgence, 
when the pa:rtles act without giving thought to the legal eon~ 
Sequences of their conduct or to the law tb~t may be applied. 
In such situations. the parties have no justified expectations 
to protect. and this factor can play no part in the decision of 
a cholce--of-law question. ' , , 

]r.;. Basio pOlicies underlying pamcu!ar field ofZaw. This 
factor is of particular importance in situations where the pol­
icies of the interested states are laxgelythe same but, where 
~ero are nevertheless minor differences between their :relevant 
local law rules. In such instances. there ,is good reason'for;;he 
court to appJy the local law of ,that state whichwm best achieve 
the basic policy, or policies, underlylng the partiCular field of 
law involved. This factor explains in large part why the courts 
seek to apply a law that will sustain the validity of a contract 
against the charge of commerCial usury (§ 203) or the validity 
of a trust of movables against .the marge that 'It violates the 
RUle Against Perpetuities (§§ 269-270). 

, i. Predictability and uniformity of result. These are im­
portant values in all areas of the law. To the extent that they 
area:ttaii1ed in choice of law, forum shopping will be discour­
age:d. , These values can, however. 'be purcliased at too great 
~,',?rIce. In a rapidly developing area, such' as choice of law, 
~~,'()ften .more important that good rules be developed than 
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.tlia.t ~illtY am uniformity of 'reSult -shOuld. be ·assured 
through conttnued adherence to existing:ru1es.· Predictability and: 
nnlfOrmlty of result are of pa.rticblar importance in' areas' where. 
the parties are UkeJy to give advance thOUght to the.~ COD­

se'qUen~ of their tr;insa.ctions. It la.partly on a.ecou.tt·~··~ 
faclors .:that the partles are permitted· W,lthIn broad.:llimfs. to 
chOQSe.'ti:ae.hLw 'tmi.t will' detennme the' vandfty antl,effect'~r 
~ :cOntraCt (see. § .187) an~' that the iaw that. ~ be ~P­
plie:dbYtbe ,coUrts of the. state of the situs is api)lled to deter·,. 
mine' (he validity of tranSfers 'of interests in land (~ § mr. 
UnlfonnitY, of result is also impOrfant 'When the'itaDsfer pi ~ 
a~ate of movables, Situated- in two or more mateS, is ~ 
vo.lved. .. Partly for 'this reason, the law that would be aPPlied 
by the courts of th~ state of a decedent's domicil at death ~ ap­
plied tp determine the validity of his will in so far as it·eon­
cerna movables .(see § 263) and the diStribution of his movables 
in the ev~ of intestac;y: (see § 260) ~ .' . 

. j. ·E~riin. the deteTmination cmd application Of the'law 
to be applied:. .Ideally, choice-of-law rules should be Simple and 
easy to apply. . This policy should not be overempbasized, smce 
it Is' obvioUsly 01 greater importance that choice-of-1aw rules 

. 'lead to desirable results. The policy does, however, provide a 
goal for' which to strive. ' . 

.. 1c" .Rooiprocity. In fonnulating commO!1 law rules r;.f 
choice of law, tl.1e courts are rarely guided by conSiderations of 
recipl:'OCity. Private parties, it is felt, should not be made to 
suffer for th~ fact that the courts of the state from which· they 
rome give 1nsufficient consideration to· the interests of the state 
of the forum. It Is also felt that satisfactory deveIopxnent of 
clrolce-of-law l'1,l1es can best be attained if eacl;1 court· gives fair 
conside:ratJon to the interests of other states without regard to 
the question whether the courts of one or more of these other 
states would'do the same. As to whether reciprocity is a condi~ 
tion to the recognition and enforce.rnent of a judgment of a for- . 
eigo nation, see § 98, Comment e. . 

States sometimes incorporate a principle of recipr.ocity into 
statutes and treaties. They may do so in order to induce other 
states to take certain action favorable to their interests or to 
the interests of their citizens. So, as stated in § 89, Comment 
b, many states, of the United States have enacted statutes which 
provide that a suit by a sister State for the recOvery of taxes 
Win be entertained in the local courts if the courts. of the sister 
State would entertain a similar $\.lit by the State of the forum. 
Similarly. by way of further example, some States of the United 

See Appon4!X t.<>r court Oitatlon .... It Oro.s :801 ...... 0 ... 
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.~,8 CONTRACTS §·188 
comment A: The eases general. c~· k : For a case su ... 

J1' support the view that ii is the ~ that tIle ·parties may: 
loW' Jaw"ot thB ,&tate' chOsen ))y' ch~o a ~cW: taw to guvem the 

. ~h8 p8rt.ies ii!at 'Bhbldd ~ appued: vaHatit of c"ArJ,UratioD dause 
!l'wb:,ekeeptioDal:easae to the cOD- 'eoi1Wued hi 'an .~t Bee 
tary'!aro DuskiJi· v. PenJlllJlVaDI.,;. liatter ''Of E~ &;. 'MiseiJe 
.Centri\J· AfrHnea Corp.,. aupr8, and Facilities, rDC~ N.V.L:3'.12/26jr.a,. 
Vita.Food ·Produe'ts.,lnc. v. UnllS' Pi 13.:eo1.·I.;; .. ,. ',: 
~hlppfng,.Co .. L.td .. supra.' . 

" 

, §. J88. Law Gtwe:mfDg In Absence ,of Emctive"Cholce ,by 
the :rart1es' , , ' 

. (1) Th~ rigJ1ts and'~ of tho' partieS .Wl~ ~~. ~ 
8Jl ~e 'In, co~ are t;lerermlned by -p.e loeal1aw of 
Ole stata'l\Chicb,."wIth :respect ~ tha., issucthas the:mosfi 
stgnUicamt :ieJ8tionsIPP to the traDsactlOD and the pat'-. 
ties ~~&r tb8 pr-bielpJes sated ill § 8. . 

(2) . In the abSence' o~ an effective cho:iee ol.law 'by the 
parties (:!lee § 187)~ the contnets to 00 taken into ac:.,: 
coot In applying the priDclples of § 6 to determine the" 
Ia.w, sppllcable to an issue include: . 

(a) ·the place Of contractin~ 

(b>' the place of ltegotiation of'the contract, 

(e) thcfp1a.ce of perlo:nnec&; 

(d), the location of tho subject xnaite .. of the coo-
tract. a.ni1 . 

. (e) the·domicD, res,idence., :nationality, place of ~M 
COl'pOration anc1 place of businCSSl of the par­
ties. 

These contacts are to be ovaluated according to their 
relative Jmporia.nce with respect·to the parlillUlar issue. 

(3) If the pla.c& ~f negotta.tbJg the contract and the 
p1aee of performance are In the same state. tho loeal 
law vf this state 'WilllJSnaBy be applied, except as other­
'Irlse provided In §§ 189-199 and 203. 

Comm~t: 

a. Scope of section. The rule of ,this Section applies in all 
situations where there has not been an effective choice of the 
applicable Jaw by the parties (see § 187). 

S ... APJ)eD&x for Oo..n OItatton Bud OxoIII:lkf .. ro"" .. 
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·Oommentonsnbseotion (1): 
". b. Rati~·, Tbe"p.~sta~In·§'~Underl1~ail~e$ 

'Of chOi~ 9f'~w ari~'8l'!t,~ In ~uatlDit·:~~·significance.·of 
a ·ielationsbJp.: \\1tb l1!Spect tp the p~~ ls$ue.'.to the po-. 
tentialIy lDteteSied state:; the transaeuon and the parties. The 
.factQrs.listEd in 'Su~OD (2) of'the nile·of·§ 6 can'be divided 
mto five grou~ 'One, group'is' concerned with the fact that ln' 
multistate cases it Is essential that the rules of· decfslon promote 
l1lutualJy harmonious and ,beneficial relationship.s in the inler­
dependent community, federal or InternatiollLlL The second 
group. focuses- .upon, the purposes; policies,·atms and objectives 
Of each of the competing local law.]jdes urged to govern and 
upon the concern <if. the potentially interested states in having 
theil' rules applied. The factors in this Sec.on<;I grouP are at times 
referred to as' "state interests" or as ap~g to. an "Inter­
ested·state." The tbird'group involves the needs of the parties, 
namely the protection of their justified expectations and cer­
tainty and predictability of result. The fourth group is directed 
to iJpplementatlon of the basic polley underl~g the particular 
field·of Jaw, such as torts or contracts, and the fifth group Js con­
cerned with the needs of judlclal.achnimstration, namely with· 
ease in the cWtermination and. app}fcation of the law to be ap-
pUed: .' 

.'. 
'I1le factors listed 'in Subsection (2)01 the:ru1e of § 6 vary 

somewhat in bnponance from field to field and fi'OJD issue to 
issue. Thus, the protection of the justified expectationso! the 
'parties is of considerable importance in contracts whereas It is 
of reJatively little importance in torts (see § 145, Comment b). 
In the torts area, it 1s the rare case where the parties give ad­
vance thought to the law that may be applied'to determine the 
legal. consequenceS of their actions. On the other band. partles 
enter into 'contxacts wIth forethought and are likely to consult 
a lawyer before doing so. Sometimes, they 'will intend that their 
rights and obligations lll'lder the contract,should be determined 
by the local law of a partlcu1ar state. In thIs event, the local 
law of this state win be applied, subject to the qualifications 
stated in the rule of § 187. In situations Where the parties did 
not give advance thought to the qu~on of which should lw 
the .state of the applicable law, or where their intentions in this 
regard cannot be ascertained, it may at least be said, subject 
perhaps to rare exceptions, thllt they expected that the provi­
sions of the contract would be binding upon them. 

The need for protecting the expectations of the parties gives 
importance in turn to the values of certainty, predictability .and 

130. A;ppeh41& f~ Court CI"'ttou .. JUl Cl"os. ~«1'""cee 
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tmiformity of result. For unless th~"value are attained, the 
, expeclBtioDS of the ~es are likely to lie disappoInted. " " 

, , Pro~on: of the, justified ~tiPns of the, ,parti~ by 
choIce-Of~Iaw ~ea In the,field of eol\traCts is supported both, bY 
those factors 'In SubseetIoD. (2) ot J 6 whkb are directed 'to the 
~ of 'the needS 'af tlier ~ ana bY ~'factors 
which',ars directed t-o bnpJemeniatlDn of the basic. Policy ,un­
derlying the particular field of law. PrOtection of the justifled 
expectations of the parties Is the I:Jaslc pOlicy uriderlying the field ' 
of contracts. 

, ' 

ProtectIon of th~ justified expectations of the parties is a 
facloi which varies somewhat, In' importance from issue to is­
sue. .As indicated aoove. this factor hi of Considerable importance 
with re,speet' to issues inVolving the validity of a contrac~ such 
as capaclty, fo:rnia1itIes and substantial v,ajidl'ty. Parties ep.t®< 
ing a confI'ad will, expect at the ·very l¢ast. subject perhaps, to 
rare ~ceptlons, that the' provisions of the contract will be bipd· 
Jng upon them. Tbeir expectations should Dot be disappointed 
by application of the local law rule of a state which would strike 

, down the colltl;'act or ,a provisIon thereof unless the value ~ pr~ 
t~g the expectations of the parties is substantiany outwe1gh~ 
ed m the partiCular Case by the interest of 1he state with the in· 
validating rule in having this role applied,' The ext,ent of the 
Interest of a state in having its rule applIed should be determined 
'in tile llght of the purpose sought to be ~eved by the rule and 
'by the rclation of the transaetlon and the parties to that state 
(see 'COlllJIJent c). 

Protection of justified expectations. plays a less significant 
role in the cl1oice-of-law process, with respect to iSsues that in­
volVe the nature: of the obligations imposed by a contl'act upon 
the parties rather than the validity of the contract or of some 
,provision thereof. By and large; it is for the parties themselves 
to dete.rmine the nature of their con1ractual .obllgatlons. They 
<!an spell out these obligations in the contract: or, as a short-hand 
device, they can provide that these obligations shall be deter~ 
mined by the lO(;allaw of a given state (see § 187, Comment c). 
It the parties d'o neitber of these two things with respe.ct to an 
issue involving the nature of theIr obligations, as, for example. 
the time at performance, the resulting gap in their C9ntract must 
'be' filled by application of the relevant rule of contract law of 
a particular state .. All states have gap-filling rules of thls sort, 
and indeed such rules comprise the major content of contract 
lil.w. What is important for present purposes is that a gap in a 
':contract usually results from the fact that the parties never gave 

Se_ APPO~ rar ColU1: Clmt101> au/l ~o.& _&l'1Ill,¢ea 
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thought to the issue involved. In such a sttuation, the ~. 
tiona of the ~es with respect 't9 tlla\ issue axe un1lke1y .to be 
disappoiilted by application of the ga~filIing rule of one state 
rather than of ihe rule of ·another state. Henee with respect 
to J$Sues ot·this sort, protection of the justified expecl:atlons of 
tHe parties is uiilikely to play so signtfieant a role in the ebo1ce-­
of-law proCess; .AS a resutt; ireater emphasis in fashioning 
choi~..Jaw:rules in this area muSt be given to the other choIce-
of·law principles mentioned in the rule of § 6. . 

d. PU1'p066 of contract 1"IiIe. The. purpose sought to be 
aehieved by the contract:rules of the potentially interested states. 
and the relation of these states totbe transaction and the pal' 
ties, are· importmt faetors to be considered in detenninlng the 
state of most sJgriificant rellltionsbip: This is beCause the .in­
terest of a state in having its contract rule applied in the deter­
mination of ~ particular :issue w.iIl dePend· upon the purpose 
sought to be achieved by that rule and upon the relation of the 
state to the ~on and the parties. So the state where a 

. party to the contract is domicUed has an obVious intereSt in the 
application of its conttact l'Jlle designed to .prOtect that party 

. against the unfair· use of superwr bargaining power. And a 
state where a contract proVides· that a given business practtce 
is to be pursued has an obvIous interest.in the appUeation of its 
rule designed to regulate or to deter thrrt lmsiness practice. On 
the other hand, tbepurpose Of a rule anti the relation of a state 
to the transaction and the parties may indicate that the· state 
has little or no interest in the application of that rule in the 
particular case. So a state may have llitle interest in the ap­
plication of a rule designed to protect a party against the unfair 
use of superJo:t' bargaining power if the . contract is to be pe~ 
fopned in another state which is the domicil of the person seek~ 
ing the rule's protection. And a state may have little Interest 
in the application of a statute designed to regulate or to deter 
a certain business practice if the conduct complained of is to take 
place in another state. 

Whether an invalidating rule should be applied will depend, 
among other things, upon whether the interest of the state in 
having its l'1lle applied to strike down the contract outweighs 
in the particular ease the value of protecting the justified ex~ 
pectations of the parties and upon whether some other state hElS 
a greater interest in the application of its own rule. 

Frequently, it will be possible to decide a question of. choice 
of law in contract without paying deliberate .attention to the 
purpose sought to be achieved by the relevant contract rules of 

#eo .a.;ppe"'d1X ~o" OollZl mtv'"011 nil ~. BoJerollC •• 
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Ch..8 CON'l'RAOIS f·l~ 
the. irite~ .states. This wm be so wbenevm-.. by;reason-of ~ 
partiCular cltewnstances one $~' is obyiously tb. ~,tbe:,4p.. 
pUcable law., . ,:._" : ; . 

d. The i88uB fnooZVed. The courts h8ve long, ~. 
that they. are' not bound to de¢de an'. issues ,under tba·locai18.w 
of 'a slng)e' state. Thus, m an ,action on a' contract made ·and' 
to be',performed in. a foreign state by parties domlclled t:bere. a 
court:.'under traditional and prevaUing practIce, applies lts 0'WJl 

state's rules to issues involving process. pleadings. joblder of pat­
ties. 'and:tbeadndnistratlon of the trial (seeCbapter 6),wbUe 
deciding other issues-such as whe~,·the deren~t bad ,~­
pacity to bJnd b.bllse1f by contract-by reference to the Jaw se­
Ie~d by:appll~t1on of the rules stated in ~'Ctiapter.· The 
rule oftbis Section'makes expllcit that selective approach to 
choice ,of the law governing particular issues. 

,Each issue is to receive separate consideration if it is one 
which would be resolved differently under 'the local' Jaw rule of 
two or more of the potentiaDy interested states. 

Comment on Subsection (2): 
e. Im.portant con.tact3 in determfnmg state 0/ .~ signi/f.. 

cant 1'6ltiti07l$h.ip. In the, a~ce of an efiectWe choice- ,of law 
by the parties (see ,§ 187) I tb~ forum, in applyiDg the principleS 
CJf. § 6, todetennine the state of most significant relationship. 
should'give consideration to the relevant policies of all po1ential~ 
ly interested states and the relative interests (If those states in 
the decision of the particular issue. Tbe states which are most 
likely to be int~rested are those which have one or more of the 
.following contacts with the transaction or the parties •. Some of 
the$e contacts alSo figure promInently in 'the formulation of the 
appllcable rules of choice of law. 

'l'ke pZaoo ofeontracting. .As used In the Restatement of 
this SUbject, the place of contracting is the place where occurred 
the IllSt act necessarY, under the forum's rules of offer and ac· 
oopta,nce, to give tile 'contract binding effect, assoming. hypo.­
thetically, that the local law of tbe state where the act occurred 
r:endered the contract binding. ' 

Stan. ding alone, the place of contracting Is a relatively in­
significant contact. To be sure, in the absence of ail effective 
choice· of law by the parties, issues involving the validity of a 
.cpntract will, in perhaps the majority of situations, be deter­
mined in accor<1ance with the loeal law of the state of contract-

. lUg. In such situations, however, this state will be th~ state of 
Jbe applicable law for reasons aoditiona1 to the fact that it hap-
~--------,----:---..,.." '---~-
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PeDs to be tJie' place' where occurre(l the last act' necessarY. to . 
give the contract l>lndlilg:'eftect. The place of contracting, In 
other words, rarely stands alOlle <me}, almost tn\'3rlably, Is but 
one of several contacts, hl the state.. Usually, this 'state wID be 
the state, where the parties conducted the negotiations which 
preced~ the rnakJllg of the contract. LikewJse..- this. stat~ will 
orten be the .state of the parties' common domicil as well. By 
way' of contrast,· the plaee of oontra~ting wiD. have little ~if1-
canoo. if any. when it is pulely tQttultous and 'bears' no relation 
to the parties and the contract, such as when a .letter of accept­
ance is mailed in a railroad station in tbe course of an interstate 
trip; 

The place of· 'I1S(latiation.. The place where the parties riego­
tiate and agree on the'terms of their contract isa significant· 
contact. Such' a: state has an obVious interest in the conduct of 
the negotla tiona and ul the agreement reached. This contact 
is of less bDportance when there is no one single place'of nego-. 
tiatton and agreement,., as, for example, .whep. the parties do not 
meet but. rather conduct theIr' negotJatiOIl$ from separate states 
by mail or te1ephol)e. . 

The plac8 Of per/O'I"mafIUJ8. "!be state where performance 
is to occur under a conb:act has an obyious mterest in the na­
ture of the perio.rmance and In the party wh(ris to perform. So 

. the state where perfQrmance is to occur has an obvious inte~ 
in the questi~ lYhether this performance would be illeg31 (see: 
§ 202). When both parties are to perform in the state, this state 
will have so close a relationship to the transaction and the par-. 
ties that it.will often be the state of, the applicable law even with 
respect to issues that do not relate :,rtrictly to perform~ •. And 
this is even more likely to Pe so if, in addition. both parties are 
domiciled in the state. 

On the other hand, the place of performance can bear little 
weight in the choice of the applicable law when (l) at the tinie 
of contracting it is either Wlcertain or unknown, or wben (2) 
performance by a party is to be divided more or less equally 
among two or mOre states wIth different local law rules on the 
particular Issue. 

It is clear that the local law of the place of performance 
will be appUed to govern all questions relating to details of per­
formance (see § 2OS). 

Situs of tJw subject matter of th£ contract. When the con­
tract deals with a specifiC physical thing, such as land or a chat­
tel, or affords protection against a localized risk, such as th~ 
dishonesty of an employee in a fixed place of employment, the 
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location of, the thing or of the risk is significant (see §§o 189-
193); The state where thetblng or·the risk Is lOca.fed\viU·have 
a·natural interest in tnulsactlOl!S·affecting ltl· Also the·parties. 
will reg8rd the.1ocatJon of the thing or of the rISk as fm.portant. 
1'ndee"d. when:tlie thiDg or'1he' risk Js the wohiclpal subject, of' 
the contract, it can otten be assumed that the paitIes. to the 
extent that they thought about the' Dll\!ter'at" an. ~u1d expect 
that the local. Jaw of the state wbete the"thlng or rIEk was l0-
cated woUld .be applied to deteiniinemany of'the. isSUe.& arising 
under the contract. 

DomicU, remc:1.mwe, nationizZitll .. plare. of ~at.io7l, and 
place 01 ~ of the~. These are IJll places of enduring 
relationsbip to tbe parties. ''l'brur signlfiClqloo'· depends'-largely 
upon the 1ss1lG involved and upon the extent to which tb:ey aTe 
grouped with other contacts. So, forexampl~. when a person 
has capacity to' bjDd himself to the particular contract under, the 
'~ law of the state of his ddmiciI, there may be little reason 
to strike down ,the contract because that person lacked capacity 
'UDder the local law of th~ state ,OfCOQ1:tacting Or of ~orma.nce 
(see§,198). The fact:that one of>the pa~ is domiciled or 
does business In a particular state ,asSum~ greater impc)rtance 
when combined with other contactS. .such. as that this state is 
the place of contracting or ht perfonnance ,or the place where 
the otl1er parf;y to the contract is domil!iled or doeS business. 
As stated in § 192, the 'domicil of the insured is a contact of pal'-

. tiCUlar importance In the ca:seof life insurance contra~ At 
least with respect to most issues, a' corporation's priiicipal p~<:e 
of bUsiness 1$ a more important contact than the p1a,ce 'of in~ 
'corporation,and t:his is particularly true in situations where the 

. corporation does little. or no. business'in the Jatter st4te.' 

-mustratious: 
1. A. who is. domiciled' in state X. is declared a spend­

thrift by an X court. Thereafter • .A borrows money in state 
. Y from B, It Y domiciliary, who lends the money in ignorance 
of A's speDdthrlft sfatlt8. Under the terms of the loan, the 
money is to be repaid in Y. A does not pay, ana B brings 
suit in state Z. A would not be liable under, X local law be­
'cause be bas been declared a spendthdft; he would, how­
ever, be liable under the local law of Y. The first question 
for the Z court to determine is whethe:r. the intereSts of both 
X and Y would be furthered by application of their respec­
tive local law rules. ThIs is a question that can only be 
detennined in the light of the respective purposes of these 
rules (see Comment c). The purpose of the X Ioeal law 
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, rule is obviousl.Y to poteet X dmnIcIIIarIes and their tam.. 
mes.. Hence the interests of ~ would be furtbered by ax..­
~eatlOli of ~ JC spendthrIft:tole.. On the' otber hand, 
rs interests would be·.fgrthered by tlle appllcatlon of its 

. own rule. wh1eb presumably was mteDtled for the ~ 
tion of ~ creditors ami. also to eDCOUl'8ge per;9ODS to enter 
into contractual rela~ in Y. Siru!e the interests of 
X and, Y would. eaeh be furthered .by applim;tion of their 
respecJive rules, the Z court must eboo$e··between them. 
Among the questions for the Z COllrt. ~ determfne are 
whether the vatu.., of ~ the justified ·expectatiom; . 
of the Parties,~d the mterest at Y in the application· of its 
rule outwelgb';g:s'mtereSt In 1l:ie application of its invalidat­
ing rUle. Factors whicll would SUpport an affirmative an­
SWer tQ this. question,. and WhJCh :Indicate the degree. of 
Y's tnterest In the application of its ~, are. thai A sought 
out B in Y. that B fa domIdled in y. that.the loan waUlego. 
tiated and made in Y and'that the contract called for re­
payMeDt In Y (see § 195). If it fa found thI1.t an X co1ll't 
would not have applied. its rule to the facts of the present 
case, the argUment for applying the Y nile. would be even 
stronger. For It ·wonld then appear that. even In the eyes 
of the X court. X intereSts were nbt sufficleI)tly involved to 
require applIcation of tIIe·X l'liI.e (see §.s. Comment k). 

2. A. a mar-rled .woman. Who is domiciled in state X. 
c.omes to state Y and there borrows money from B. The 
loan contracl: provides.that the money hJ·to be repaid In Y • 

. A does DDt pay, and B.brbigs suit in state Z. A defem1a 

.. OD the ground that under Y Ioeallaw married women Jack 
ca~civ. to bind themselves by contract; they do bave such 
capacity, however, under the Jocallaw of X. It is question­
able In this case whether the ~ ~ either X or}~ 
would be furthered by apP.ication of ~Ir respective l'liIi!& 
Y's rule of incapacity was presumably designed to pro~ct 
Y married women. On the other hand,· X's rule of capacity 

. was presmnably designed, at least primarily, to protect X 
1ransact1ons. It seems clear in any event that the value 
of protecting the justified expectations of the p!lrtIes is not 
outweighed in this case by any interest Y may have lnthe 
appUcation of Its rule or incapacity. Under the circum­
stances, the contract should be upbeld on the issue of A's 
capacity by application of the X rule • 

. Comment on Subsection (3): 
/. WMn p'lcrce 0/ negotiation and plac6 of performance are 

in the same state. When the place of negotiation and the place 
5&. APlJ8lII/UX :for c:oun Cl.tatloD BY ~. .,flOreD' •• 
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CIl. 8 CONTllAC'l'S 

of ~ornuux:cnire in the:same state, the local law of· ibis state 
w:ill.usua11y be applied to·govem·~1ssues arising under··the con­
tract. except as stated."~· §t"189-199lU1i1· ~ '. :A··stateba~ 

· theSe eoritacts wDf u.suany be the state ~t baS ihe .greatest 
interest.·~ the deterimnati~ of )ssues· arisiDg mid~. the. c9n-. 
· ~ct. 'l1le local law of"·1hJs:state should be app1i~ ~. :wben 
the piincip~ stated in §. ~ .. Xequire .appEcation .of So~e 'other 
law.. A.s stated in Comnient c, the extent of a state's .InteleSt in 
having·itS ~tract rule applie;d will depend uPon··~e pW.p9ie 

· sought to .. be achieved by that· rule. 

g. For reasons stated in § 186, Comment b, tOe reference 
is·to thE! "loeallav(' of the State of the applicable law and not to 
that .state's ''law''. whlch means the ~tality ot its taw including 
its choice-of-law rules. 

n,. . As. to the ·situation where the local law rule of two ~ 
more states ls the same, see· § 186, Comment c. 

REPORTER"S NOTE 
See Rnngee v.. Allied Van resident and aeeured ·by Idaho 

Lines. Inc •• 92 Idaho 718. «g··P. realty· upheld against charge of 
2d 8'78 (1968) (quoting and 8p.. Ullury by applieatJon ·of·Joi:allaw 
plying rule of Section). of Washington where note- WM 

. Sea generally VanStOD Sond- delivered and payabJi "In the 
holders Protective Committee v. case at bar the lender did ·not 
Green, S29 U.s. 15S. 161-162 seek out the borrower· ia th. 
(1946) ·(a ~ involving the va. . State of Idaho. lIor stt in wait 
l1dity of a cOvenant·cPntained in for him in 'that state; Bat~. 
a monpge fJldenture ·where the the borrower sought out the ren­
Court said; "In d~terminhig' ·der in the State of· Washing­
which contract. is ihe most Big. ton."); Perrin v. Pelitlstein; 314 
~ifieimt· in a particular transac- F.2d 86B (2d Gir. 1~68); Teas 
·tioD, courts can seldom find It v. Kimball, 25'1 F.2d 817, 824 
eompre~ solution in the me- (5th Cir. 1968) (". • • the 
chanical formulae of the conflicts focus of the contract was 80 een~ 
of law. Determination requires tered in Texas that its validity 
the exercise of an informed ~hould be determined by the laws 
judgment in the h~}ancing of aU of colltract of· that state") ; 
the !ntere:rts of the BtBtcawith Global Commete8 Corp. v. Clerk­
tbe moat signjficant contacts in Babbitt Industries, 289· F.2d 71G 
order best to accommodate the (2d Cj~. 1966); Alaaka Airlines, 
equities among the partie/! to the Ine. v. Stephenson, 217 F.2d 290 
Policies of thooe states."); (9th Cir. 1954); Grace 'f. Llv­
Rums Aereas Nacionales, S. A. ingstone, 195 F.supp. 93B,. 9S5(D. 
v .. Robinson. 389 F.2cl 265 (lith Mass.19S1), aff'd per curiam 297 
Cli. 1964); Whitman v. Green. F.2d 836 (1962). cert. den .. $ub. 
289 F.2d 566 ,(9th Cir. 1961) nom. 369 U.S. 871 (1962) ("In 
(note executed in Idaho by Idaho· the silence ot the pal'ties, Masaa-

_ A:PJ>en41x for- 0"""" Cl1 .. tlo" IUId ~~88 :n..re>-onces 
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§'188 
chll8ats ']aw lOVems for re8soDB ·.·ecicbran v.' EDswcntb, '126 CaL. 
well e;E:pJau,.eIUnJ,be notes ~t·;App.2d <@9" 48'1, 2"!2 P.2d 904, 
panying ~ April 2Z, 1960, ~ '. 00.9 (1954) ,('"In this situationth8 
m_ to the Second Beatatem~t, bare physical act "of ·.hpiDg' the 
of Cmiflict of Laws, TentaiiYe, written ill.ati-mn61i was a, fortnl­
Diaf~ No.8.") j Met:zeDbiwm~ V" t!JUll • ..1leeting and relatively inslg­
GoJ:wyJ:me ChemleA1a Corp .. 169],,~ ~mt circumatanee in the total 
Supp. 648 (S.D.N.Y.1938); Mll-' cOntractual ~atiOllll1;lip between 
tual Life Ins. Co.. v. SimO'Dt 151 t.he'parties.' It sIiould not be eJe. 
F.Supp. 44>8 (S.D.N.Y.l96'l); vateil tapai'SDlount Importance, 
Fricke v. Isbrandtgen Co., 1Dc., 151:, partieuiarJy when' to do so will 
F.Supp. 465, 467 (S.D.N.Y.l9rrT) ~rve only the purpoa:e.,of render­
("Ordinarily the fedem1 eourts mg mvaUd an oth~e legal 
determine which law governs a agreement. .. ) ; Graham T. WiI­
contract by 'grouping of contaets' kiDs. 145 Cpnn. 84, 188 A.2d 705 
or 'finding the center of gravity' (1958) (eonuact i;nade in Penn­
of the contract. The Jaw of the sylvania to be performed in van­
jurisllietioD havmg the closest :re-' 'OllB states held gaverned by Con~ 
Iation to the contract is selected necticut iocal law on the ground 
because. it fs felt, the parties COn- , that it. had its "benefi.clal opera­
traeted pro))ably with i:h&t law, Of tion and effect" in Connecticut): 
any law) in'mind. and thaijuiis- GregA" T. FitzpatriCk, 54 Ga.App. 
diction . would pI:ooabJy have the aoo, 187 S.E. '180 (1936)' (contactS 
greatest .Interest in. defiJJilig the enumerated and local law of :!tate­
rights of the contracting parties. in which majotity ofeontacts were 
,':rhis doctrine, lwwever nebulous in grouped· applied); W. B. Barber' 
it!l'statement" seems to fulfill more Co. v. HUghes. 228 Ind. 570, 686, 
adequately the expectations of the 63 N.E.2d 417, 423 (1946)' C"':rhe 
parties th~ the definitively word. court will consider all act!l' 'at the 
ed, but ,often' artifjclalJy applied, parties touching the transaclion 
doctrine of lex: loci eontraetus."); in relation to the several states in~ 
Mulvihill 'If. Furness, Withy & Co.. vOlved and :wlll apply as the law 
13G F.Supp. 201, 206 (S.D~N.Y. gowming the transaction' the law 
1955) (n. • • the moat aaIu- of that state with which the :facls 
ta:ry resolution of the conflictl! are in most intimate contact."); 
problem is to ascertain the fonun 'H I M C InveJ!tment Co. v. SiciaA-' 
having the closest connection with allO, 103 N.J'.Snper. 27. 246 A.2d 
the matters raised by the litiga- 502 (l96S): Spahr ''I. P. & H. 
tiOll.") ; Bernkrant v. Fowler, ,515 Supply Co? 223 Ind. 591, ,63 NJi:. 
Cal.2d 588, 360 P.2d 906 (1961) 2d 4.20 (1945); Auten Y. Anten, 
(application of Nevada local.Iaw, 308 N;Y. 155, 161, 124 N.E.2d 99. 
to uphold all oral contract to IIla;ke 102' (1954) C"Althollgh, this 
a will which would be.:l~vaHd un- 'grouping of contacts' theory may. 
der the statute of fmuds o£ Cali- perhaps, afford less certaiDty and 
fornia, the state of the decedent'., predictability than the rigid gen. 
domicil. baaed upon the mterests eral rules '. • • the merit Df 
of the two states, protectIon at: the . its approach is that it gives to the 
justified expectations of the par- place 'havin8 the most interest in 
tie3, and tho relevant contacts); the problem' paramount control 

Sou A»pe~ %<>r oonn Cit"tlO2l. ,,:od OL'O"" :Refer"-ODS 
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Ch.8 
. ~ 

. "O"IW the legal ill!JQeS' arising oat 
of a particular factual context. 
thUs alkI:wIng the fmam to apply 

~ the }IOliq of ~ jurIscUctlop "lnOR 
intimately CODem.e<l with 1IIe out­
come of [the] partlcularlitj~t1on' 
• '. ..' MoieGver. by stTeaainlr 
the sisD1f,ieant contacts, it I!D8b1e8 
~e . eou,t not only to reflect the 

. relative:in~ of. the several 
, j\U'Isdi.ctiona involved • •..• 
but a1so to,give effec\ to the prob­
able intention of the parties and 
conBideralion to 'whether one'it'tile 
or the othel' pl"Oduees the beat 
pr&etiw retiiwt/ "); Rubin v.·lr~ 

, ving T.n18t Co., 805· N.Y. 288, lIS 
,N.E.2d 424 (1908); Lilienthal v. 
Kaufman. 239 Or. 1. 396 P.2d Ii43 

, (1984); Johnston v. Commercla1 
Travelers Mut., Acc. Asa'n, 242 
B.O. 887, lSI S.E.2d 91 (1963); 
Boston Law Book eo. v. Hathorn, 
119 vt. .416" A23, 127 A.2d 120, 
125. (195&) (". • • where the 
contraet contains no explicit pJ'(>vi~ 
sion tlIat it is to be governed by 
rome particular law the courts 'ex­
amine till the points of contact 
which the transaction has wifJl the 
two or more jurlsdict.tona involved. 
with the- view to determine the 
"ee:nter of gravity" of the Con­
tract,or of· that aspect of the con­
tract immediatelY, befo:re, the 
court, nnd when they haTe identi­
fied the jurisdiction with whieh 

'the matter at hand is I>redomi~ 
nantly 01' most intimately con{!,ern~ 
ed, they conclude that this is the 
'proper taw of the contract wbich 
the parties pre.'!tlIIUlbly hlldin 
view at the time of contraet­

·ing.' "); Peterson' Y. Warren, 31 
Wis.2d 547, 143 N.W.2d 560 
(1966) {citing §§ 332 and 24& Qf 
Tent.Drtlft No.6, 1960 and § 599d 
of Tent.Draft No. 11. 1965); 
Woj.citl.~ v •. United States Rubber 

§.188 
eo.. 19 Wia.2d 224. 122N.W.Id· 
"l31 (1968) ·(riPts of ,arti.i:II ,:for . 
breac1l of warrantY: wDl be' tletet­
miJJed by. tile Jnw'~ot the.:plsce 
"most cloaely assocIate~r.w.Wa ·the 
tnmBaeiic)n")';, Potlatda No. ,1 
Feder8J Oredit Union v.Kimnedy, 
~ Waeh.2d ~'469 :P.2d ~ 
(1969) (riUotin8' and apPl~ "Ie 
of BeetloD); ~::Land ~rp. v • 
Montieetlo Motor I'nn. Inc.. '10 
Wash.2d 898, ao P.2d 628 (1!Ml7) 
(quoting and applyiDg rule as'stat. 
ed ll\ § SS! of Tenulra:£t No.&. 
1960); In re Estate of Knippel, 7 
W"l8.2d SBO, 96 N.W.2d 514 (1959), 

Comment b: The importance of 
protecling the justified upeeta.. 
tiona of the parties in contnll:t 
choice-of-Jaw eases baa been fre­
quently emPbaslzed.. See,.il. g., 
Kossiek 'I. United Fruit· C9 .• ,366 
U.S. '131, 741 (196l) (". . .' 
we are dealing here wftb a COD­

tract, ~d therefore with obllga~ 
tions, by hypothesis, voluntarily 
undertaken. . • • Thfu fact 
jn itself creates some presumption 
in favor of appiyjDg the law tend­
ing toward the validation of The 
alleged contl'act."); Pritchard v. 
Norton,' 106 U.S~llM (1882); 
Teas v.Kimball. 257 F.2d 817 (5th 
Cir. 1958); Hee<le, Inc, v. ,West 
India. Maebinery and Supply Co .• 
2'12 F.Supp. 236. (S,D.N.Y.l!!61) ; 
Bernktant v. Fowler, supra; 
Ehretlzweig. Contracts in the Con· 
flict of Laws, 69 eoium.L.Rev. 
973, 11'11 (1959). This poUey i3 
of little assistance in situations 
wAera tbe question is whether nn 
indhidual provision of a coutra(,'t 
should be invalidated in order to 
prl.!.'lcrve the principal obligation. 
See, e. g., Zog-g v. Penn Motual 
Life InSurance 00 •• 276 F.2d 861 
(2d eir. 1960); Auten v. Auten, 
supra. 

Bee Appelldi>t !o¥ OOlU'\ CltaUC>1l "nd Oro •• :aef ....... . 
585 . 

App.7-§188 
Page 11 oft2 



. § ... 188. CONFUCT OF LAWS Ch.8 

, '~e desire of the courts to Up­
hold contracts is demon8trated b7 
tlIo- lllJlR7 eatJeB. cited in the Re­

. ~ri.et"'11 Note to § 208. 

The Uiliform OcmUnerciai Code 
f,rovidea in § 1-106 that, in the 

, hlIaenee of an effe~ choice of 
law' by the JIJQ'ties, ib ~isiDns 

. are applieable to "transactions 
bearing" an'appropriate relation to 
this state," 

For a 3uggeation that where tbe 
parties. are to PI!l'iorm in differ~ 
ent B\o.te3 the obligatUms of each 
party tinder tlIe, contract will be 
deternrlned, at least OD oetaIdoo. 
by the loeallaw of lbe state wllere 
he Willi to perform. see Auten Y. 
Auten, supra. 

For a Buggested JlJtematiVI:I 
formulation, see Weintraub. 
Choree of Law in Contract, 54 
low ... LRev. 899 (1968). 

TITLE' B. PARTICULAR CONTRACTS 

Introductory Note. TIi1s Title deals With particular kinds o.f 
contracts. ·These contracts are given special attention because it 
is 'considered possible' to state with respect to each that.' 'in the 
absence of an effective choIce of law by the parties. a particular 
contact p~Ys an esp~aDy jmportant role in the determJnation ' 
of the state of the applicable law. Except as $ted ht § § 192-
193, a choice of Jaw by the parties will be effective, under the­
circUmstances stated In § 1'87, in the case of the contracts 'dls­
cussed hi this Title. 

§ 189. ContrsctSfortheTransfor of Interests inLand 

"'rhe valiaity of a Cf)lltmct 10)' the trimsfer of an interest 
in Ja.nd and the rights created tberebya.re determined> 
in the absence of an eUeetive choice I)f law by the plU"­
ties, by the local law of the state where the land is situ­
ated UDless, with respect to the partiClllu issue, some 
other state bas a more significant relationship under the 
principles stated in § 6 to the transactiOD and the par­
ties, hlwhlcl1 event the loeallaw of the other state.wiD 
lie applied. 

Comment: 
a, Distinction between co"tract and tramfer. A distinc­

tion must here be drawn between a contract for the transfer 01 
an interest in land and the actual transfer of such an interest. 
The validity of a contract for the transfer of an interest in la:¢, 
and the rights created thereby, are determined by the local law 
of the state selected by application of the rule of this Section. 
On the other hand, whether the contract operates as an actu~ 

Soa Appebllb: 1"" Co ..... CltaU"" ",,/I cr~o •• nolaro,"," 
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§ 19~ CONFLICT OF LAWS 

':'COn1.racts of marine iiIautanee Law & .. Contemp. 'Prob. 649 
are ~ sovemed 1>1 federal ." (1956); Rahe1, Conflicts Rules on 
Jaw, but federal,Jaw may turn· to Connacts"m 1.ect.ure.s on the Con" 
Stat. local law for the rule of flid . of Laws' .and International 
decision. ''wilburn :Boat Co. v~ Contracts ,·(1901). For a. review 
F#eman's"IDI. Co., 34s U.S. 310 of the casea deaJiDS' with c:ODflict 
(1955). " . ," ()f la:wa relating to ,,"ulllmJ>biJe Ba-
. See geJlerally Pattersou"Essen- biHty insnran~ see IUsjord; Con­

Ual. of, ID8tU'IlDC8 Law, §,' 10 fUet of La"WB Ap}lllcable to the 
(195'1); S Rabel, CoJlfiiet of Laws Stalldard . .Automobile LiabDlty 
341.,-848 (1950);· Letihoff, COn- Policy, 19,51 Wls.L..Rev. 586.' . 
£lict Avoidance' in Insur8JX:e,. 21 

§ 194. Contract$ ot S1ireiyshlp 

. The vallciiiy of a c9~traet of snretYship and the righ1:$ 
created thereby. tU'e determlned, 'Jnthe a~eDce of an 
effective .cb.oJco :of law by the pa'ttles, by the law gov~ 
61'Iliog the principal obJigatron J.'I'hleh the eoDtraet of 
suretyship was intended to see~ unlEtss, with respect 
to-the partlculiu issue, some other state has a more sig­
nlficant reIatio:oship under the princlp1e.lJ stated in § G 
to t}Je transaetion and.-the ~ties, in whicla evest the 
Ioeallaw of the other state will be applied. 

Comment: 
. a. Scope of 8BCtWn and meaning of terms. The rule of 
this Section applies to all Contracts in which one person, "the 
surety," promiseS a second person, "the creditor," to perform 
the obJfgation; or to answer for the default, of a third person, 
"the debtor.'" The obligation of 1he surety to the creditor may 
be. primary in the sense that he is as much bound as the debtor 
to perform the latters Wldel1akIng. On the other hand, the 
surety's obligation may be only secondary and depend for its ex-
istence upon the debtor being in default. - . 

"Suretyship" is the relation which exists when one person 
has undertaken an obligation and another person is also under 
an obligation or other duty to the obligee, wbo is entitled to but 
one performance, and, as between the two who are bound, one 
rather than the other should perfonn (see Restatement of Se­
curity § 82). "Suretyship," as here uSed, includes "guaranty," 
for, as stated in § 82, Comment g, of the Restatement of Securi­
ty, there has never been general agreement as to what distinc­
tion, if any, should be drawn between tile two tenns. 

S ... AJ)p .... dlJr. 1"" Co~ Citl>t1on Bad CroU8 Iter ... ..., •• 
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Ch.S tl94 
.. --"Tlie'la.w determined by applicatiOn of the l'Ule-Of tbls ~ 

tlOil cJetmnfues such Jssues--~ ~ethetthe_surety. .canbe-beld 
lJab1e·-under his contract despIte the JDvalldlty of the prlnclpat 
cbUgatlou. whetbet· ~ suretyship contract· Is pwalid ·fo1o-laclt 
of ~pScltyon tbe part of -the_surety, Wbetlier tb~H;3'edlto»-can 
~ dfrecl1y agatnst tbe surety without having first.attempt­
ed to enforce the contract agalust the prJnc1pW. ~ whether 
the surety can defend successfu1ly on the ground that the credl­
tor has D;Of: proceeded With -due diHgenetf aga!nst the p~ 
or has faile(l"to give Ole surety notice ofthe:pl'JDclpal's defaUlt.· 
The same law d~-the efficacy of such'defenses'by the 
surety as impoSslbJllt)r or 111egaJity of performanc:e by the prhici. 
palj fraud or duress practiced -on the principal by the ~r 
or Qn the surety-by ille prJncipal, the princlpal'slack of capacity, 
failUre of coDsl~tlOD between cre~itor and:prlnctpal, and the 
creditor's- release of the prInclpal or modification by the ereditor 
of the princlpal's duty (see Restatement of SeCurity, II 114-14a). 

b. Ratfoniile. It Is possible for the surety;s'_ obHgation to 
the creditOl' to be governed by a different Jaw fx'Qm that which 
governs the -obHgation Of the-.prlnclpal debtol-. This is parlicu-­
lal'lylikely to be so when the surety and credftor have aetually 
chOsen the . state whose local law' they wish to have govem the 
validity of their contract and the 'rights createdtbereby. -The 
chosen Jaw will so be _ applied by the courts under the cltcum· 
stances stated in § 187, even though another law governs the 
principal obligation. _. _ _. - '. 

In the absence of an effective choice ofIaw by the parties; 
the validity of -the surety~hip contract apd ~~. rights created 

. thereby:will usually be determined by the law whiCh governs the 
principal obligation. In the natUre of thPlgs, the two contracts 
will usually be closely related and have many -Common elements. 
Partlcularly when the two contracts are colrtained -in the Sama 
instrument or when both- were made at aroUnd the ·.same time, 
application. of ordinary chOlce-of-law::rules (see § 188) will fre­
quently lead to a. decision that both contracts are governed by 
the same law. Such' a conclusion is likewise dlctated by con­
sIderauons of practicality and conv-enience. _ In addition, th~ 
-contract of suretys~p can often be considered accessory, or sub­
sidiary, to tbe principal obligation. In situaUons whexe there arc 
several sureties and several contracts of suretyship, the con­
venience of haVing aU these contracts determined by the law' 
~hlCh governs the principal obligation becomes ~ven moreap-
~~ . 

Se. App"JI&& 10-% Oo~ O1t .. tI.on An4 0.0 •• laerenao.. 
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CONFLIct. OF LAWS Ch. g. 

'. Co' Whe4 Taw ~ng'~ oNigot.i<m 'WilZ 1tOI be ap-
.plied. On :occasion, a state wbJch is not the state whose local 
·law governs, the, principal ob1lgation will nevertheless, ·with re:, 
spect to the partIcular issue. be :the' state of ,.most significant ~ 
~tiOllShtp to the suretyship eonti-act and the parties' and .hence 
the state oftbe applicable law. This may'be so,-for, example, 
whe}J, the contract ·would be fuvalid under 111e 'law governing the 
p$'riipal ob)jgatlon' but valid ·under· the . local law of ,allother 
state wlth a close relation to the transaction arid the parties. 
This may also be so when the surety&b1p agreement bears little 
or "0 relation to the state whose localJaw governs the principal 
OSUgatiOD, A.' sufficient ·relationship. to justIfy application of 
tb~ law goverriing th~ principal obUgation would, however. exist 
if ~ state whose ]ocallaw govems the obligaUon was (1) the 
state .where the cre~tor exteI)d~ credit to the principal or other· 
we reUed upol) the surety's Proml!ie, unless the surety had not 
a1,Jl:horized the principal to seek.credl.t or other performance· in 
tliat $te and the creditor had reason to lolow of thts lack of 
authoritY. or (2) the state whm-e the contract of !';Uretyship was 
to be perfor1ited. or (3) the ~te where the negotiations betWeen 
the surety and credi~r were conducted 01 where the surety (Ie.. 
livered the contract to -the creditor, or (4) 'the . state of domicil 
of either the creditor or the surety. Presumably, there are stD1 
other relationships which will Snmce. 

. d... For reasons stated in f 187, Comment b, the reference 
IS to the "loCal law' of the !rtlite of the applicable law 3.nd not 
to that state's "law," which means the totality of its ]aw in--
cluding its cboice-of-:law rules. . 

e. .As to the sitlJation where the relevant local Jaw rule ol 
two or more states is the same, see § 187, Comment c. Par­
ticular issues are discussed in Title C (§§19S-207)·. 

REPORTER'S· NOTE 

The significance of the parties' 
chQice ha3 been emphasb;ed by 
Bome courts, Aluminum Co. of 
.America v.' Hully. 200 F.2d 267 
(8th Cil'. 1952); Nissenberg v. 
Felleman. 339 Mass. 7i7, 162 N.E. 
2d 304 (1959); see T. R. Watkina 
Co. v. Hill, 214 Ala. 507. 108 So. 
244 (1926); County Savings Bank 
v. Jacobson,. 202 Iowa 1268, 211 
N.W.864 (i91W). . 

In the absence of & choice-of· 
Jaw claUlle, somo courts have given 
expliclt weight to the law govern­
ing the principal obligation in 
determining the law governing 
the suretyship contract. See e. 
g:. Americrm State Bank v. Unit­
ed States Fidelity & Guaranty 00 .. 
331 F.2d 479 (7th Cir. 19(4); 
So cony-Vacuum Oil Co. v. Con­
tinental ClI8ualty 00.. 219 F;2d 
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