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I. OVERVIEW AND RELIEF REQUESTED l 

In Mike M Johnson, Inc. v. Spokane County, 150 Wn.2d 375,386-

87, 78 P.3d 161 (2003), the Washington Supreme Court affirmed the rule 

that procedural requirements in construction contracts governing claims 

will be enforced unless the benefitting party has waived them or the 

parties have agreed to modify the contract. Waiver of contract claim 

procedural requirements by the benefitting party may be express or by 

conduct, but if by conduct requires proof of unequivocal acts evidencing 

an intent to waive. Like Mike M Johnson, this case also involves a 

contractor's claim. But the similarities end there, both factually and 

legally. 

This case arises from the Federal Way Transit Center Project ("the 

Project"). The Project owner was respondent Central Puget Sound 

Regional Transit Authority, better known as Sound Transit. The general 

contractor for the Project was respondent PCL Construction Services, Inc. 

("PCL"). Appellant Northwest Infrastructure, Inc. ("NWI") was PCL's 

earthwork subcontractor. 

During the Project, PCLINWI submitted to Sound Transit a request 

for change order in June 2005 (the "June 2005 RFC"). The RFC was 

made under Article 4 of the Project Contract, and arose from Sound 

I This amended brief is filed per the notation ruling dated June 17, 20 II. 
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Transit's defective earthwork specifications causing NWI to perform a 

substantial amount of additional site earthwork. NWI had completed the 

site earthwork months before submitting the June 2005 RFC. NWI and 

PCL followed the Project Contract claim requirements when they 

submitted the June 2005 RFC. Sound Transit repeatedly acknowledged 

NWI's entitlement to a change order for the additional earthwork. What 

the parties disagreed on was the dollar amount that would fairly 

compensate NWI for the extra work. Sound Transit issued a unilateral 

change order, Change Order 12, reflecting the dollar amount Sound 

Transit determined was adequate for the cost ofNWI's additional 

earthwork. 

Article 10 of the Project Contract contained claim procedures 

allowing the contractors to challenge the dollar amount of the unilateral 

change order issued by Sound Transit. Following those procedures 

precisely, NWI and PCL submitted a claim to Sound Transit in January 

2006 asserting Change Order 12 underpaid the cost of the additional 

earthwork ("the January 2006 Article 10 Claim"). Sound Transit never 

challenged the timeliness of this claim under contract claim requirements. 

In fact, Sound Transit expressly affirmed twice in writing that if it had any 

timeliness defenses to PCLINWI's claim, they were waived. Sound 

Transit denied the January 2006 Article 10 Claim on substantive grounds. 
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The parties then proceeded with mediation of that claim as required by 

Article 11 of the Project Contract. 

At no time between the June 2005 RFC and the filing of this 

lawsuit did either Sound Transit or PCL assert that any NWI claim failed 

to comply with procedural contract requirements in either the Project 

Contract or the PCLINWI subcontract. Nor at any time did either Sound 

Transit or PCL expressly reserve any contract rights or defenses otherwise 

available to contest NWI's claims. 

In this lawsuit, NWI seeks damages based on its January 2006 

Article 10 Claim, i.e. that Change Order 12 inadequately compensated for 

the additional earthwork. Well before the lawsuit, Sound Transit 

previously completed an audit ofNWI's Project records in which it 

determined that NWI incurred nearly $600,000 in additional earthwork 

costs beyond the amount paid in Change Order 12. 

On this record, Sound Transit and PCL moved for summary 

judgment based on Mike M Johnson principles, asserting NWI's claim 

was barred because it previously failed to meet contract time 

requirements. Respondents did not assert the January 2006 Article 10 

Claim was itself untimely. Rather, Sound Transit and PCL reverted back 

in time and contended that the June 2005 RFC resulting in Change Order 

12 was "unknowingly" untimely when originally made five years earlier. 
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Sound Transit and PCL argued they could attach and apply the alleged 

time deficiency of the RFC to the later and independent January 2006 

Article 10 Claim. 

Misapplying Mike M Johnson, the trial court agreed with 

respondents. Based on the trial court's summary judgment order, even 

though Change Order 12 stands, the January 2006 Article 10 Claim was 

untimely under contract procedures because the earlier June 2005 RFC 

was deemed untimely. The trial court was wrong in view of the 

uncontested facts and applicable law. Although no longer relevant, the 

record showed the June 2005 RFC had been timely, as was the 

independent January 2006 Article 10 Claim. Further, the trial court 

ignored the uncontested facts that precluded respondent's defense based 

on the June 2005 RFC: Sound Transit's modification of the Project 

Contract by Change Order 12; Sound Transit's express written waiver of 

any contract claim time defense; and Sound Transit's waiver by 

unequivocal conduct. 

NWI respectfully requests the Court to reverse the trial court's 

improper summary judgment ruling, and reinstate NWI's claims. In 

addition, the Court is requested to direct the trial court to enter summary 

judgment in favor ofNWI on its summary judgment cross-motion, ruling 
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that any defenses by Sound Transit and PCL based upon Mike M Johnson 

principles be dismissed and barred in this proceeding. 

Following the summary judgment ruling, the trial court also 

erroneously awarded attorneys' fees and costs to Sound Transit directly 

against NWI based on RCW 39.04.240. The trial court's award of 

attorneys' fees in favor of Sound Transit against NWI should be reversed. 

Finally, NWI requests on appeal an award of attorneys' fees and 

costs against PCL and the Contractor's Bond posed by Fidelity and 

Deposit Company of Maryland, based on the parties' subcontract and 

RCW 39.08.030. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred in the entry of summary judgment in 

favor of Sound Transit and PCL dismissing NWI's claim for 

compensation for additional earthwork that was underpaid by Change 

Order 12. 

2. The trial court erred in failing to grant NWI's cross-motion 

for summary judgment against PCL and Sound Transit. 

3. The trial court erred in awarding attorneys' fees under 

RCW 39.04.240 in favor of Sound Transit against NWI. 
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4. The trial court erred in denying NWI's motion for 

specification/clarification and reconsideration, and later motion to vacate 

the partial summary judgment order. 

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

1. Where a contractor's claim is otherwise timely made and is 

based on a change order, can an owner assert the claim is untimely 

because it considers a predecessor claim resulting in issuance of the 

change order was untimely? 

2. Under Mike M Johnson, can an owner attach contract 

defenses applicable to a prior contractor claim to a later, unrelated claim, 

where the owner had also voluntarily approved the prior claim 

notwithstanding any contract defenses available to that earlier claim? 

3. Does a public owner's issuance of a change order and 

payment of the full amount of the change order without reservation of any 

contract defenses constitute unequivocal waiver precluding a later ex post 

facto challenge to the claim underlying the change order? 

4. Can Mike M Johnson support dismissal of a contractor's 

claim that complies with any applicable procedural contract requirements? 

5. Where an owner has affirmatively and expressly waived 

any contract time requirements governing a contractor's claim, is the 
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owner precluded from later asserting a time requirements defense to the 

same claim? 

6. Is an award of attorneys' fees in favor of a defendant public 

owner against a subcontractor improper under RCW 39.04.240, where 

there was no contract privity between the public owner and subcontractor, 

and the owner and the subcontractor had not asserted any contract-based 

claims against the other? 

7. To be entitled to an award of attorneys' fees under RCW 

39.04.240, is a defendant public owner required to provide notice of intent 

to seek fees under the statute by either (1) making an offer of settlement to 

the party opponent from whom a fee award will be subject; (2) pleading 

RCW 39.04.240 in its responsive pleading; or (3) providing some other 

form of written notice to the party opponent expressing intent to seek an 

award of fees under the statute? 

8. Was NWI entitled to relief as requested in its CR 59 

reconsideration motion as a matter of law? 

9. Because the standards for granting a motion to vacate a 

partial summary judgment order under CR 54(b) are less rigid and 

exacting than those under CR 59 and 60, did the trial court abuse its 

discretion in denying NWI's motion to vacate based on (1) newly 
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discovered evidence, and (2) PCL's misrepresentation of facts reflected in 

its motion for partial summary judgment? 

IV. STATEMENT OF THE CASE 

A. The Contract Provisions At Issue. 

The subcontract between PCL and NWI incorporated by reference 

the contract change order and claim procedures found in the main Project 

Contract between Sound Transit and PCL. CP 450-451(excerpts ofNWI

PCL Subcontract, Article I, Sections 1.1 and 1.5). In the Project Contract 

drafted by Sound Transit, there are three articles that are relevant to this 

proceeding: Article 4, Article 10 and Article 11. CP 453-474. 

Article 4 governs modification of the Project Contract by way of 

"change order," including the Contract Price, the Contract Documents, or 

the Contract Time. Article 4 specifies the change order process, including 

changes to the scope of work impacted by Sound Transit's plans, 

drawings, and specifications. CP 454 (Section 4.01.B). The change order 

process begins with the contractor's "Request for Change" ("RFC") under 

Section 4.02A. CP 455. The contract provided for two different types of 

change orders modifying the contract: a "Bilateral Change Order," agreed 

to by both PCL and Sound Transit; and a "Unilateral Change Order," a 

change order issued by Sound Transit in circumstances where the 

contractor and owner cannot agree on the terms and conditions, the dollar 
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amount, or any adjustment to contract time. CP 457-458 (Section 4.04.C. 

and D). In the event of issuance of a Unilateral Change Order where the 

dollar amount was inadequate, PCLINWI were entitled to file a claim in 

accordance with Article 10 governing claims. Id. (Section 4.04.D). 

As will be explained later, PCLINWI did file an Article 10 claim 

challenging the dollar amount of Sound Transit's Change Order 12, and it 

is that claim which is the subject of this appeal. 

Article 10 governed contractor and subcontractor claims following 

either Sound Transit's denial of a Request for Change made by the 

contractor under Article 4, or Sound Transit's issuance of a Unilateral 

Change Order under Section 4.04.D where the dollar amount was disputed 

by the contractor. See Section 10.01.A(3). CP 465. 

Finally, in the event an Article 10 claim was denied by Sound 

Transit, a dispute resolution process was imposed under Article 11, per 

Section 1O.01.B(2)(c). CP 466-67. Per Section 11.06, dispute resolution 

was a condition precedent to PCLINWI filing any litigation against Sound 

Transit arising from the Project or the Project Contract. CP 473-74. 

B. Errors In The Sound Transit Site Earthwork Plans And 
Specifications Lead To Additional Earthwork By NWI And A 
Request For Change Under Article 4. 

The Project plans and specifications were prepared by Sound 

Transit's engineers, KPFF. The site earthwork was governed by Sound 
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Transit's Plan Drawing C3.04. That drawing specified specific volumes 

for "Cut" (amount of soils to be excavated) and "Fill" (amount of 

excavated soil to be backfilled). CP 476-77. NWI relied on the site 

earthwork volumes specification in Drawing C3.04 in preparing its 

competitive bid on this public works project. CP 6-7; 216-217. 

During the entire Project, Sound Transit had on-site resident 

engineers with the firm Harris and Associates to monitor the work. Scott 

Perry of Harris and Associates was the lead Resident Engineer. CP 155. 

In July 2004, NWI began the site earthwork required under its subcontract 

with PCL. By the fall of 2004, both NWI and PCL had determined that 

there was more earthwork being moved by NWI than what was specified 

in Drawing C3.04. CP 997-999; 1003-1015. However, neither NWI nor 

PCL could determine WHY there was a greater amount of earthwork 

based on the site earthwork specifications found in Drawing C3.04. Id. 

PCL's project manager, Jim Pittman, was well aware of the additional 

earthwork being performed by NWI, and worked closely with NWI in 

monitoring the situation. Id. Sound Transit's on-site resident engineer, 

Scott Perry, was similarly kept abreast of the additional earthwork being 

performed by NWI. Id. NWI completed the site earthwork in the fall of 

2004. As required by the Project Contract, before PCL and NWI could 

submit a change order request under Article 4 for the additional earthwork, 
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the contractors needed to be in a position to specify to Sound Transit the 

reasons why there was entitlement to compensation for the additional 

work performed. Section 4.02.A of the Contract General Provisions 

provides: 

After the Contractor becomes aware of the need for or 
desirability of a requested change, an RFC may be 
submitted to Sound Transit in writing (in a format 
acceptable to Sound Transit) and must specify the reasons 
for such change, including relevant circumstances and 
impacts on the schedule. (Emphasis added.)2 

CP 455. 

During its work, and for months after the site earthwork was 

completed, NWI made repeated inquiries to Sound Transit and its resident 

engineers with Harris and Associates to determine WHYNWI had been 

required to move more dirt. CP 997-999; 1003-1015. Sound Transit and 

Harris and Associates refused to provide any assistance to NWI, and also 

refused NWI's request for meetings with the Project engineers, KPFF, to 

determine a cause for the overwhelming increase in the earthwork 

volumes. Id. 

2 Similar requirements are found in Section 10 governing claims. The Notice of Intent to 
Claim must describe the reasons for which the Contractor believes it is entitled to 
additional compensation, and the Contractor's best estimate of the potential claim. 
Project Contract Section IO.01.A.(2). CP 465. Sound Transit will likely contend Article 
10, not Article 4, governed the PCLINWI June 2005 RFC discussed, infra. Even if 
Article 10 applied, the requirements were the same as Article 4. PCL and NWI could not 
submit notice to Sound Transit for an Article 10 claim until they could articulate the 
reasons supporting the right to additional earthwork compensation. 
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Harold Johnson ofNWI took it upon himself to make direct 

contact with KPFF and get some answers. Mr. Johnson spoke with a 

KPFF engineer assigned to the Project, Justin Matthews. In that telephone 

conversation, Mr. Matthews indicated that there was an error in the 

earthwork volume specification: Drawing C3.04 failed to account for 

excavating the garage footprint. After speaking to Harold Johnson, Mr. 

Matthews emailed Scott Perry, Sound Transit's resident engineer, and 

reported his telephone conversation with Harold Johnson. CP 479-480. 

In their June 10 and June 16, 2005 email exchange.Mr. Matthews assured 

Mr. Perry that he would refuse to have any further communication with 

Harold Johnson or NWI concerning inquiries about the Site Earthwork 

Volumes in Drawing C3.04: "Harold won't get the time of day from me if 

he ever calls again, sorry about that." Id. 

When Harold Johnson later spoke with Scott Perry about his 

conversation with Mr. Matthews and KPFF's omission of the parking 

garage excavation in the C3.04 earthwork quantities, Mr. Perry made the 

following cryptic response: "You already have the gun, I am not going to 

give you the bullets." CP 481, 998. 
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c. Computer Modeling By NWl's Consultant Discovers KPFF's 
Errors In The Earthwork Quantitv Specification In Drawing 
C3.04, Which Only Then Provided The Reasons For Making 
An Article 4 Change Order Request. 

NWI failed to obtain any cooperation or assistance from Sound 

Transit, Harris and Association, or KPFF in determining why the site 

earthwork exceeded KPFF's specifications in Drawing C3.04. This 

prompted NWI to retain in June 2005 a consulting firm, Earthwork 

Services, Inc., for the specific purpose of reviewing the Project site 

drawings to ascertain cut and fill quantities using computerized modeling 

analysis. CP 998-999. Earthwork Services' analysis of the site 

topography and elevations depicted on the Project drawings determined 

that the actual excavation ("Cut") was 57,166 cubic yards, over twice the 

24,000 cubic yards specified in Drawing C3.04. The actual backfill 

amount ("Fill") was 23,808 cubic yards, not 16,000 cubic yards stated by 

KPFF in the Project drawing. Instead of only 8,000 cubic yards of export 

per Drawing C3.04, the actual amount of soil that needed to be hauled off 

the Project site was 33,363 cubic yards, over four (4) times the amount 

stated in the drawing at bid time. CP 998-999, 954, 956, 962. 

Based on the Earthwork Services report, NWI and PCL finally had 

the "reasons" for a change order request required by Section 4.02.A.3 

3 Or, as noted in footnote 1, the reasons supporting an Article 10 claim for additional 
earthwork. 
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D. NWl's Request For Change Order For The Additional 
Earthwork Is Passed Through By PCL To Sound Transit. 

Shortly after receiving Earthwork Services' report, NWI provided 

a Request for Change package to PCL in accordance with the claim 

procedures in the parties' subcontract. NWI sought compensation for the 

additional earthwork beyond that erroneously specified in Drawing C3.04. 

CP 998. PCL assisted NWI in preparing the additional earthwork claim, 

and submitted it to Sound Transit as a pass-through Request for Change 

under Article 4 by letter dated June 28, 2005 ("the June 2005 RFC"). CP 

252; 954-965; 2380-2386. 

At no time did PCL assert that the June 2005 RFC was untimely or 

otherwise failed to comply with any claim procedures imposed by either 

the Project Contract between Sound Transit and PCL, or the subcontract 

between PCL and NWI. To the contrary, peL acknowledges that NWl's 

additional earthwork claim submitted to Sound Transit in June 2005 

was timely and fully complied with all applicable contract claim 

requirements. The following deposition testimony is from PCL's 

30(b)(6) designee and Senior Manager of Finance and Administration, 

Garth Hornland:4 

4 As PCL's 30(b)(6) designee as the person must knowledgeable ofthe facts supporting 
the cross-claims against NWI, Mr. Homland's testimony is deemed to be the complete, 
knowledgeable, and binding answers ofPCL on the subject matter designated in NWI's 
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1: The Additional Earthwork Claim Was In Full Compliance With 
The Contract Claim Notice Requirements, Including Time 
Requirements. 

Q. So let's go to Exhibit 40,5 and I want to make sure I 
understand what peL did before submitting the claim on 
a pass through basis to Sound Transit. Let me see if I 
understand your testimony correctly. 

You were aware several weeks before that June 28, 
2005 letter was sent to Sound Transit that there would be 
a claim submitted on behalf of Northwest Infrastructure 
for additional earth work; is that correct? 

A. Yes. 
Q. And in that two- to three-week period, part of what 

you did in conjunction with Mr. [Jim] Pittman [PCL's 
Project Manager] was to review the materials provided to 
PCL by Northwest Infrastructure to determine if the claim 
being passed through to the owner had merit? 

A. Not exactly. 
Q. What did you do? 
A. I would discuss not necessarily the quantity 

calculations, I would talk about the process that they're 
doing, if the - if Jimfelt that there was any procedural 
issues that he had to address. So I was not there to review 
whether the quantity calculations were accurate or correct, 
that was Jim's responsibility and the operation group's 
responsibility to analyze that. 

Mine was to say, okay, procedurally, what's been 
presented now, are you willing to go there,from a timely 
perspective are you submitting them in a timely manner, 
and that would be what I would be doing with him, not a 
review of the merits of the claim, per se, or the request for 
change. 

* * * 
Q. All right. 

notice. Flower v. TRA Industries, 127 Wn. App. 13,39, 111 P.3d 1192 (2005); u.s. v. 
Taylor, 166 FRD 356, 360-361 (MDNC 1996). 

5 Exhibit 40 is the June 2005 RFC. CP 954-965. 
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And after going through that process, PCL 
determined that it was a valid claim that was being passed 
through to the owner as stated in Exhibit 40? 

A. There was reasonable - yes, there was reasonable 
information to say that there was additional work there. 

CP 2382-2383. 

2: PCL Submitted The Additional Earthwork Claim to Sound 
Transit Without Qualification. 

Q. Let me ask the question differently, you would 
agree that whether it was the additional earth work claim 
in Exhibit 40 or any claim that PCL would submit on a 
pass through basis for a subcontractor that it wouldfirst 
verify whether the pass through claim had merit? 

A. Yes, unless we qualified that pass through claim. 
Q. Was the pass through claimfound in Exhibit 40 

qualified in any way? 
A. No. 

* * * 
Q. In this case again you stated there was no 

qualification on the pass through claimfound in Exhibit 
40, correct? 

A. Correct. 
Q. And by submitting it to the owner you understood 

that you were as PCL certifying that claim as valid to the 
owner? 

A. Yes. 

CP 2383. 

E. The Undisputed Record Affirms That Sound Transit 
Determined The June 2005 RFC Complied With All Contract 
Claim Requirements. 

Sound Transit anticipated receiving PCL's June 28, 2005 RFC 

weeks in advance. Sound Transit's Weekly Meeting Minutes No. 047 

dated June 15,2005 (CP 493-499) reported: 
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6/15/05 - NWI is reviewing the earthwork quantity. There 
may be a conflict in the plans (Pg. 20).6 NWI is compiling 
information for possible additional costs. 

CP 496. 

The date on which Sound Transit received the RFC, June 28, 2005, 

is important. Sound Transit, its Resident Engineer (Harris and 

Associates) and Project engineer (KPFF), as well as PCL all knew the 

June 2005 RFC was being submitted months after NWlhad completed 

the site earthwork in the Fall of 2004. Given the number of months that 

had passed since NWI had completed the site earthwork, if any time 

limitations in the Project Contract applied, Sound Transit should have 

asserted or reserved the time requirements as a defense upon receipt of the 

June 2005 RFC. But Sound Transit did neither. The undisputed record 

affirms that Sound Transit determined the June 2005 RFC to be timely and 

meritorious, both substantively and procedurally, under all applicable 

contract claim provisions. 

F. Sound Transit Internal Documents Acknowledge NWl's 
Entitlement To Compensation For Additional Earthwork 
Under Article 4. 

Sound Transit processed the June 2005 RFC under Article 4 of the 

Project Contract. As revealed in its own internal documents, Sound 

6 "Pg. 20" refers to Sheet 20 of the Project Plans, which is Drawing C3.04. CP 476 
(lower right comer). 
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Transit repeatedly acknowledged the merit of the June 2005 RFC and 

NWI's entitlement to compensation for the additional earthwork. Never 

did Sound Transit contend the RFC was untimely or that it otherwise 

failed to comply with the contract claim procedures. 

1. Sound Transit's Weekly Meeting Minutes Affirm The 
Merit Of NWI's RFC. 

In all of its Weekly Meeting Minutes following receipt of the RFC 

in June 2005 through January 11,2006 (Meeting Minutes No. 074, CP 

501-507), Sound Transit tracked its internal processing of the additional 

earthwork RFC under Section 4.02.A, and its issuance of Change Order 12 

on January 19, 2006. CP 504. Participants in these meetings included 

Sound Transit's Project Manager, Jerry Dahl; Resident Engineers from 

Harris and Associates (including Scott Perry); and representatives of the 

Project Engineer, KPFF. CP 501. At no time did Sound Transit assert 

any defense to the RFC based on NWI or PCL having failed to comply 

with procedural contract requirements, including any time limitations. 

2. NWI Entitlement To A Change Order Is Acknowledged 
In Sound Transit's Monthly Reports. 

In its Monthly Reports, Sound Transit addressed the additional 

earthwork RFC with no mention of any defense based on the contract 

claim provisions: 
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• August 2005 Monthly Report #13 (CP 509-514): "The contractor 
turned in a change order request for $861,000 for additional 
earthwork which may have merit. Therefore, changes and 
potential changes to the contract equal approximately 
$900,000 .... " CP 510 (emphasis added). 

• November 2005 Monthly Report #16 (CP 516-522): "The 
contractor turned in a change order request for $1.2 million for 
additional earthwork of which $536,000 may have merit. 
Therefore, changes and potential changes to the contract equal 
approximately $700,000." CP 518 (emphasis added). 

3. Sound Transit's Change Order Request Issue Logs. 

Sound Transit also maintained a change order request tracking 

document during the Project, called the "Issue Log." The Issue Log was 

updated monthly and listed issues arising on the Project that involved 

Requests for Change orders or the possibility of change orders being 

issued. The Issue Logs assigned a risk factor to each "issue" that could 

lead to a change order. CP 512-514. On the Issue Log updated effective 

September 7, 2005, the June 2005 RFC is identified as Issue 48; indicates 

the status as "Pending Negotiations;,,7 and assigns a chance of7 out of 10 

that a change order would be approved. CP 514. Of the 66 issues 

appearing on the September 7, 2005 Issue Log, only one issue is 

highlighted by Sound Transit in bold: Issue 48, the June 2005 RFC. Id. 

7 Sound Transit never entered into any negotiations concerning the June 2005 RFC, 
which ultimately resulted in Sound Transit issuing Change Order 12 unilaterally. The 
amount ofthe change order was a one-way determination made solely by Sound Transit. 
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4. Sound Transit's Change Order Review Board Approves 
The June 2005 RFC Without Reservation. 

Sound Transit submitted review of the June 2005 RFC to its 

"Capital Projects Change Control Board." CP 524-526. The Board 

approved the RFC and NWI's entitlement to compensation for additional 

earthwork without reservation. The only differences between the Board's 

approval and NWr s request: the dollar amount. Sound Transit was not 

willing to pay as much as requested and calculated by NWI and PCL. Id. 

G. In Correspondence With PCL, Sound Transit Affirms NWI's 
Entitlement To Compensation For The Additional Earthwork. 

Sound Transit first responded to the June 2005 RFC by letter dated 

August 24,2005. CP 528-530. In that letter, under the heading 

"ENTITLEMENT," Sound Transit affirms the following: 

PCL has requested compensation "for the additional 
earthwork above and beyond the quantities shown on 
Drawing C3.04." 

Sound Transit agrees that there is entitlement for the 
difference between the C3.04 earthwork quantities, and a 
reasonable theoretical earthwork quantities (TEQ), based 
on the Project documents, at the time of the bid. 

CP 528. Nowhere in Sound Transit's acknowledgement of entitlement 

letter does it assert any reservation or non-waiver of contract rights. 
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H. In December 2005, Sound Transit Issues Proposed Change 
Order 12 In Accordance With Article 4. 

In response to Sound Transit's August 24,2005 letter, PCLINWI 

submitted supplemental information by PCL letter dated October 19, 

2005, which resulted in an increase in the cost calculation for the 

additional earthwork. CP 966-995. 

NWI/PCL's supplemental RFC letter was reviewed by Sound 

Transit's Project Manager, Jerry Dahl; the resident engineer, Scott Perry; 

KPFF; and additionally, Sound Transit's legal counsel. CP 534-541; 875-

882. In December 2005, Mr. Dahl and Mr. Perry co-authored a report to 

Sound Transit's in-house legal counsel with their recommendations to 

approve the requested change order. Mr. Dahl and Mr. Perry confirmed 

NWI's entitlement to compensation for the additional earthwork, 

explaining that the Drawing C3.04 earthwork specifications were in error 

and had misled bidders, including NWI and PCL: 

... (the Drawing) included a note 'Site Earthwork Volumes' 
as 'Cut = 24,000 CY' and 'Fill = 16,000 CY'." It would 
seem reasonable for a bidder to rely on this quantity instead 
of performing an independent take-off. The construction 
project was bid as a lump sum project, which would mean 
that all earthwork quantities would be the contractor's 
responsibility, however the note on the drawing (C3.04) 
mislead the bidders into assuming that the indicated 
quantities were the actual earthwork anl0unts. 
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CP 877. Sound Transit's counsel also reviewed and approved the content 

of the notification letter co-drafted by Mr. Dahl and Mr. Perry affirming 

approval of Change Order 12 for NWI's additional earthwork. CP 875-

882.8 

By letter dated December 16,2005, under the word 

"ENTITLEMENT" in all bold and capital letters, Sound Transit 

acknowledged that NWI was entitled to payment for additional earthwork 

due to the errors in the Drawing C3.04 specification. Sound Transit stated 

it was prepared to pay by change order the sum of $534,602.75, what it 

calculated as "full reimbursement" for all costs incurred by NWI for the 

additional earthwork. Accompanying Sound Transit's December 16,2005 

letter was proposed "Modification of Contract" (Change Order) No. 12. 

CP 534-541. Noticeably absentfrom both the December 16,2005 

entitlement letter and proposed Change Order 12 is any reservation of 

rights, non-waiver, or other language preserving any contract-based 

defense by Sound Transit - and this is after review of the documents by 

Sound Transit's legal counsel. 

8 During the lawsuit, Sound Transit withheld from NWI discovery of the DahllPerry 
report and related documents, claiming attorney-client privilege and work product. NWI 
was successful in obtaining a court order requiring Sound Transit to produce these 
documents. CP 873-874. 
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Although agreeing with Sound Transit's determination that NWI 

was entitled to recover its costs for the additional earthwork, NWI and 

PCL disagreed with Sound Transit's dollar amount to compensate for the 

additional earthwork. Sound Transit made no effort to negotiate the 

compensation amount of Change Order 12. By letter dated January 17, 

2006, Sound Transit determined to process proposed Change Order 12 

"unilaterally." CP 157-158; 548; 550-551. Change Order 12 was issued 

by Sound Transit on January 19,2006. CP 550-551. Following issuance, 

Sound Transit paid PCL the sum of $534,602.75, the full amount of 

Change Order 12. CP 253. 

Change Order 12 was a formal modification to the Project Contract 

voluntarily and knowingly made by Sound Transit resulting in an increase 

to the Contract Price. As stated in Section 4.01.A of the Project 

Contract's General Conditions: 

Sound Transit reserves the right to make by written order 
designated or indicated to be a Change Order, alterations 
to, deviations from, additions to, or deletions from the 
Contract Documents .... Change Orders are required to make 
any changes to the Contract Price, Contract Documents, or 
Contract Time. 

CP 454. 
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I. PCLINWl's Timely Submission Of A Notice Of Intent To 
Claim Under Article 10 For Underpayment Of The Additional 
Earthwork By Change Order 12. 

Section 4.04.C and .D of the General Conditions afforded 

PCLINWI the right to submit a claim under Article 10 of the Project 

Contract in the event the contractors disagreed with the dollar amount of a 

Sound Transit unilateral change order. CP 457-458. NWI, through PCL, 

timely exercised this contract right. PCLINWI provided Sound Transit 

with a "Notice oflntent to Claim" letter dated January 27,2006 ("the 

January 2006 Article 10 Claim"). CP 553. The January 2006 Article 10 

Claim made clear that it was submitted in compliance with Section 

10.01.A.3 of the Project Contract General Conditions, and that the claim 

was for additional earthwork compensation beyond the amount stated in 

Change Order 12: 

Please accept this letter as PCL's written "notice of to 
intent to claim" (sic) with respect to additional earthwork 
compensation. Specifically, specification section 00200 
10.01 A.3 requires the submission of this intent within 10 
days of the issuance ofa unilateral change order. Change 
Order #12 dated December 16th and received on January 
27th is a unilateral change order that required the issuance 
of this Notice. 

* * * 
We shall be submitting the justification for this claim 
within 60 days per the requirement of the Contract 
Documents. 

CP 553 (emphasis added). 
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Within 60 days after issuance of the January 2006 Article 10 

Claim, PCL and NWI were required to submit a claim justification 

package to Sound Transit. CP 465-466 (Section 1O.01.B.1.a). By letter 

dated March 27,2006, within the contract-mandated 60 day period, PCL 

and NWI submitted this package. CP 555-569. The cover letter with the 

claim package states that the submission is made pursuant to Section 

1O.01.B.1.a of the Project Contract. CP 555. 

As to NWJ's January 2006 Article 10 Claim, Sound Transit and 

PCL never asserted that NWI had not complied with either the 

subcontract or main contract requirements concerning the submission 

of claims, including the timing of claim submissions. Nor did Sound 

Transit or PCL assert non-waiver or any reservation of rights based on 

the contract claim provisions. 

After receiving the claim package on March 27, 2006, Sound 

Transit did two things: 

• Sound Transit made a claim against KPFF for negligence/professional 
malpractice for the defective earthwork specifications found in 
Drawing C3.04. CP 484-489. 

• Sound Transit also sent PCLINWI written demand for document 
review and an audit of the January 2006 Article 10 Claim. CP 571-
575. The audit would be performed by Sound Transit's auditors, 
Navigant Consulting. CP 575. 
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During the audit process, Sound Transit's consultant Ron Maus of 

Navigant Consulting reached the same conclusion as had Mr. Dahl and 

Mr. Perry in their December 2005 report submitted to Sound Transit's 

counsel concerning the merits of the June 2005 RFC. CP 482. According 

to Mr. Maus, NWI was entitled to Change Order 12 due to the errors in 

Drawing C3.04 that adversely impacted all bidders on the Project, 

including NWI. Id. As will be explained below, the Navigant audit 

revealed that NWI remained unpaid nearly an additional $600,000 in 

costs for the additional earthwork, over and above the amount paid by 

Change Order 12, excluding project retain age. 

J. Sound Transit's Denial Of The January 2006 Article 10 Claim 
Was Not Based On Noncompliance With Contract Claim 
Notice Requirements. 

Sound Transit denied the January 2006 Article 10 Claim in a letter 

dated December 7,2006 from its legal counsel, Lane Powell. CP 597-602. 

The letter plainly states the denial was solely because NWl's subcontract 

did not specifically refer to earthwork quantities. CP 600. Sound Transit 

did not deny the claim on grounds it was untimely or that PCL or NWI 

failed to follow the claim notice requirements or other procedures found in 

Articles 4 or 10 of the Project Contract. CP 597-602. 
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K. NWl's Compliance With The Dispute Resolution And 
Mediation Procedures Imposed By Article 11. 

1. The Parties Agree To A Mediator. 

Following denial of the January 2006 Article 10 Claim, Article 11 

of the Project Contract imposed a dispute resolution process as a condition 

precedent to formal litigation. Sound Transit did not establish a Dispute 

Resolution Board for the Project. Accordingly, the only dispute resolution 

procedure imposed under Article 11 was mediation in accordance with 

Section 11.04.8.2. CP 604-605. Through an exchange of correspondence, 

the parties agreed on Christopher Soelling to serve as mediator. CP 608-

609. 

2. NWI Seeks The Navigant Audit Report For Use At 
Mediation. 

In its December 7,2006 claim denial letter, Sound Transit asserted 

that NWI had been overpaid by Change Order 12 in the amount of 

$186,933.23. CP 601. Sound Transit unequivocally represented that this 

determination had been made in Navigant's audit report. "Although 

repeatedly citing to it, Sound Transit did not enclose the audit report with 

its December 2006 denial letter. 

Before the Article 11 mediation, NWI sought access to the 

Navigant audit report by a public records request pursuant to RCW Ch. 

42.56. CP 611-629. Sound Transit initially resisted production of the 
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Navigant audit report on grounds of privilege and work product, but 

eventually relented and produced the document. CP 631-683. In their 

April 24, 2007 letter producing the audit report (CP 653-683), Sound 

Transit's counsel admitted they had made an error in their December 7, 

2006 claim denial letter when asserting NWI had been overpaid 

$186,933.23 by Change Order 12. Sound Transit's counsel corrected 

themselves, now acknowledging the Navigant audit had actually 

determined NWI remained unpaid $578,685 in costs actually incurred 

for the additional earthwork over and above the amount paid by Change 

Order 12.9 CP 653. The $578,685 in unpaid additional earthwork costs 

identified by Sound Transit's auditors did not include $122,441 of contract 

retainage that still remains unpaid to NWI. Id. 

L. The Post Article 11 Mediation Correspondence Exchanged 
Between Sound Transit And PCL Confirm The Absence of 
Any Contract Claim Defense. 

The Article 11 mediation was held on August 1, 2007, and failed. 

Following the mediation, PCL and Sound Transit exchanged a series of 

letters. CP 692-693; 695-698. None ofthose letters describe any defense 

to the January 2006 Article 10 Claim based on failure to comply with 

contract notice procedures. Sound Transit blames and holds PCL 

responsible for a portion ofNWI's additional earthwork claim. Sound 

9 The amount paid in Change Order 12 is the sum 0[$534,602.75. CP 550-551. 
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Transit points the finger at PCL for directing the stockpiling and 

movement of stockpiled materials from point to point to point on Project 

site. CP 692-693. PCL responds, attributing the stockpiling of excessive 

materials as being necessitated by the increased volumes of earthwork 

omitted from Sound Transit's Project plans: "Stockpiling and moving 

material would allegedly not have been necessary if earthwork volumes 

had been as represented in Sound Transit's plan and specifications. CP 

696. 

M. On Two Separate Occasions Following Issuance Of Change 
Order 12. Sound Transit Affirmatively And Expressly Waived 
Any Contract Claim Time Requirements. 

Not once, but twice, did Sound Transit affirmatively waive in 

writing any contract time requirement defense to NWI's claim. The first 

express waiver was during the contract claim process for the January 2006 

Article 10 Claim. By letter dated November 27, 2006, Sound Transit 

asserted it could reject that claim as "untimely" based on NWI's 

amendment to the dollar amount during the N avigant audit. CP 891-893. 

Notwithstanding its assertion that such a defense existed, Sound Transit 

affirmatively waived the timeliness defense in writing: 

Sound Transit would be within its contractual rights if it 
rejected the Claim as untimely because the amount of the 
Claim fluctuated wildly for months .... However, Sound 
Transit has not done so, despite the fact that Navigant 
(Sound Transit's auditor) has been forced to expend 
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significant effort reviewing and analyzing cost and claim 
information that was superseded by NWI. 

CP 892. Two weeks later, Sound Transit denied NWI's claim without 

relying upon any procedural contract defenses. CP 597-602. 

Sound Transit's second express waiver came a short time later in 

the Article 11 ADR process. Article 10.0 1.B.2 required the contractors to 

notify Sound Transit of their request for mediation under Article 11 within 

ten days following Sound Transit's December 7, 2006 claim denial. PCL 

did not notify NWI until January 3, 2007 that Sound Transit had made its 

claim determination. CP 586; 588-589; 594-595. Knowing it had a time 

problem, PCL asked Sound Transit for relief from the contract time 

requirements for notice. CP 588-589. 

Even though it had a defense that would have foreclosed Article 11 

mediation (and a condition precedent to this lawsuit), Sound Transit 

affirmatively waived in writing any time requirements imposed by Article 

10 or 11: 

Although it is clear that Sound Transit's response to PCL's 
(January 2006 Article 10 Claim) was properly delivered on 
December 7, 2006, Sound Transit has no objection to 
permitting the period for any response to begin running as 
of January 3, 2007. 

CP 59l. 
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N. NWl's Claims In This Lawsuit And The Trial Court's 
Summary Judgment Ruling. 

Based on its January 2006 Article 10 Claim for underpayment by 

Change Order 12, NWI filed its complaint in this action in March 2009. 

CP 1-14. Because of contract privity rules governing claims on public 

works projects, NWI asserted claims only against PCL seeking recovery 

for the unpaid costs of the additional earthwork. lO PCL "passed-through" 

NWI's claim to Sound Transit by third party complaint. CP 15-22. 

1. Sound Transit's "Two Front" Defense To NWl's Claim. 

Sound Transit responded to NWI's claim on two different fronts. 

On one front, Sound Transit sought to revoke Change Order 12 itself by 

contract rescission theories and recover what it previously paid on the 

change order. On the other front, Sound Transit opposed NWI's claim for 

additional earthwork compensation beyond Change Order 12' s dollar 

amount, asserting it was untimely under procedural contract requirements. 

The problem with Sound Transit's two front defense is that each directly 

contradicts and forecloses the other. 

10 The economic loss/contract privity rules are established under BerschauerlPhillips 
Const. Co. v. Seattle Sch. Dist. No.1, 124 Wn.2d 816, 881 P.2d 986 (1994); Donald B. 
Murphy Contractors, Inc. v. King County, 112 Wash. App. 192,49 P.3d 912 (2002); and 
Lobak Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wash. App. 493,749 P.2d 716 (1988). 
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2. On One Front, Sound Transit Seeks To Rescind Change 
Order 12 Without Reference To Mike M. Johnson. 

To set aside Change Order 12 itself, Sound Transit responded with 

counterclaims against PCL and cross-claims against NWI. Sound Transit 

argued that it was entitled to rescission of Change Order 12 nearly five 

years after it was issued on grounds of unilateral mistake and fraudulent 

misrepresentations relating to NWI's original earthwork bid to PCL for the 

Project. Sound Transit asserted contract-based counterclaims against 

PCL, and cross-claims against NWI sounding in tort. ii CP 23-24. 

Nowhere does Sound Transit assert Mike M Johnson principles to rescind 

the issuance of Change Order 12 based on the underlying June 2005 RFC 

being "untimely." Sound Transit's pleadings recognized that after it had 

modified the Project Contract by issuing Change Order 12, the only way 

the change order could be "undone" was by rescission. CP 27-30. Sound 

Transit understood its issuance of the change order forever extinguished 

any procedural contract defense to the June 2005 RFC. 

NWI successfully obtained dismissal of Sound Transit's fraud-

based cross-claims by summary judgment order, effectively precluding 

respondent's rescission claims involving Change Order 12. CP 2731-

II Sound Transit was limited to asserting tort claims against NWI because of contract 
privity rules. See footnote 9, supra. 
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2732; 2943-2950. That ruling is now being appealed by Sound Transit in 

the companion appeal under Court of Appeals No. 6-68706. 

3. On The Other Front. Sound Transit Defends The 
January 2006 Article 10 Claim By Arguing It Was 
"Untimely." 

Sound Transit took an entirely different route in defending NWI's 

additional earthwork compensation claim in its summary judgment 

motion. Sound Transit did not argue that NWI's January 2006 Article 10 

Claim (the basis for appellant's additional compensation claim) in and of 

itself was untimely or otherwise failed to follow procedural contract 

requirements under Mike M Johnson. Rather, Sound Transit asserted it 

had "discovered" after the fact that the June 2005 RFC had been untimely 

when made. Sound Transit argued it could, in essence, attach the alleged 

untimeliness of the RFC to the later January 2006 Article 10 Claim, 

thereby making the latter claim untimely. 

Sound Transit based its argument on the following allegations: 

NWI had completed its earthwork in the Fall of 2004, months before 

submitting the June 2005 RFC. The RFC was too late because NWI was 

required to have submitted a written Notice of Intent to Claim under 

Article 10 within ten days of discovering months earlier that more than 

24,000 cubic yards of soil had been excavated. CP 92-93. Sound 

Transit's motion was based on two sources of information: (1) deposition 
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testimony ofNWI's president, Hal Johnson, confirming that his company 

had learned it was excavating more than 24,000 cubic yards of soil months 

before the submission of the June, 2005 RFC; and (2) the declaration of 

Gerald Dahl, in which he states: 

Prior to (PCLINWI's) June 28,2005 letter, Sound Transit 
had not received written notification of this claim. Not 
having knowledge of when NWljirst discovered this 
error, Sound Transit responded to peL's request for 
additional compensation and agreed to compensate NWI 
for the additional quantities, but calculated NWl's 
compensation differently. 

CP 157. Mr. Dahl's declaration fails to state that Sound Transit was well 

aware of the fact that NWI's site earthwork had been completed in the Fall 

of2004, months before respondent received the June 2005 RFC. 

Remarkably, PCL joined in Sound Transit's motion and sought 

dismissal ofNWI's claims on the same Mike M Johnson grounds asserted 

by Sound Transit. PCL likewise argued that NWI's claim based on the 

January 2006 Article 10 Claim was barred because NWI had failed to 

timely follow the procedural contract requirements in both the Project 

Contract and the PCLINWI subcontract when it originally submitted the 

June 2005 RFC. CP 235-250. PCL made this argument notwithstanding 

the deposition testimony of its 30(b)( 6) designee, Mr. Hornland, affirming 

that NWI had followed all contract procedures applicable to the June 2005 

RFC, including any time requirements. CP 417-443. 
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In response to the Sound Transit and PCL motions, NWI filed a 

cross-motion for summary judgment seeking determination that 

respondents' Mike M Johnson defense did not apply to NWI's claims, and 

affirming that the January 2006 Article 10 Claim fully complied with any 

procedural contract requirements. 

The trial court denied NWI's cross-motion, and granted the Sound 

Transit and PCL motions. CP 928-933. Citing Mike M Johnson and 

related precedent, the trial court dismissed NWI's claim that Change 

Order 12 underpaid the cost of the additional earthwork for the following 

reasons: 

The Court finds that NWI's failure to comply with the 
contract documents and mandated notice-claim procedures 
was not excused by the unequivocal conduct of Sound 
Transit; Sound Transit expressly asserted that it was not 
waiving or surrendering its established contractual rights or 
defenses. 

CP 933. The trial court's order did not identify how, when, or where 

Sound Transit had expressly asserted non-waiver of any contract rights or 

defenses. 

Following the summary judgment ruling, NWI filed a motion for 

reconsideration and motion to vacate the trial court's order. CP 934-945; 

2416-2539. Both motions were denied. CP 2060-2062; 2728-2730. The 

trial court subsequently granted Sound Transit's motion for an award of 
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attorneys' fees against NWI for dismissal of petitioner's January 2006 

Article 10 Claim. CP 2726-2727. The fee award was based on RCW 

39.04.240. Id. This timely appeal ensued. CP 2960-2990. 

V. ARGUMENT 

A. The Trial Court's Summary Judgment Ruling Must Be 
Reversed; As A Matter Of Law, NWI Was Entitled To 
Summary Judgment On Its Cross-Motion. 

1. Standard Of Review. 

When reviewing a summary judgment order, the appellate court 

engages in the same inquiries as the trial court, determining whether there 

is a genuine issue of material fact and whether the moving party is entitled 

to judgment as a matter of law. Trimble v. Washington State University, 

140 Wn.2d 88, 93, 993 P.2d 259 (2000) The appellate court reviews a 

summary judgment de novo and engages in the same inquiry as the trial 

court. Keith v. Allstate Indemnity Co., 105 Wn. App. 251,19 P.3d 1077 

(2001). The appellate court considers all facts and reasonable inferences 

from them in the light most favorable to the non-moving party, and the 

motion should be granted only if from all the evidence, reasonable persons 

could reach but one conclusion. Trimble, 140 Wn.2d at 93; Clements v. 

Travelers Indemnity Co., 121 Wn.2d 243,249,850 P.2d 1298 (1993). 

NWI filed two motions following the trial court's initial summary 

judgment ruling; a motion for reconsideration; and a subsequent motion to 
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vacate the summary judgment ruling. For purposes of the appellate 

court's de novo review, the record on appeal includes any materials 

considered by the trial court on the initial summary judgment motion, and 

any additional materials considered in subsequent motions for 

reconsideration. Tanner Electric Cooperative v. Puget Sound Power and 

Light Company, 128 Wn.2d 656,675, n. 6,911 P.2d 1301 (1996); 

Rodriguez v. City of Moses Lake, 158 Wn. App. 724, 728, 243 P.3d 552 

(2010); Jacob's Meadow Owner's Association v. Plateau, 44 I/, LLC, 139 

Wn. App. 743, 754-756, 162 P.3d 1153 (2007). The materials considered 

by the trial court are identified in its initial summary judgment order, CP 

928-933; the order on NWI's reconsideration motion, CP 2660-2662; and 

the order on NWI's motion to vacate, CP 2728-2730. NWI has referred to 

and relied upon this entire record in this brief, including the Statement of 

Facts. 

2. As A Matter Of Law, NWl's Cross-Motion For 
Summary Judgment Should Have Been Granted; The 
Trial Court Misapplied Mike M. Johnson In Granting 
Summary Judgment In Favor Of Respondents. 

Under Washington law, procedural contract requirements will be 

enforced absent either a waiver by the benefitting party or an agreement 

between the parties to modify the contract. Mike M Johnson, 150 Wn.2d 

at 387. See also, American Safety Casualty Ins. Co. v. City of Olympia, 
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162 Wn.2d 762, 770, 174 P.3d 54 (2007). Waiver of procedural contract 

requirements can be express or implied by conduct. W ai ver by conduct 

requires inequivocal acts of conduct evidencing an intent to waive. Mike 

M Johnson, 150 Wn.2d at 386; American Safety, 162 Wn.2d at 770. 

NWI's only affirmative claim before the trial court was based upon 

its January 2006 Article 10 Claim, i.e. that Change Order 12 underpaid 

NWI for the actual cost of the additional earthwork. Under Article 10 of 

the Project Contract, NWI' s challenge to the dollar amount of Change 

Order 12 required: (1) Notice oflntent to Claim within 10 days after 

issuance of the unilateral change order (Section 1O.01A.3), and (2) per 

Section 1 O.OlB.1.a, submission of a claim package within 60 days after 

providing Notice oflntent to Claim. Neither Sound Transit nor PCL 

dispute that the January 2006 Article 10 Claim, standing alone, fully 

complied with all procedural contract requirements. Sound Transit did not 

assert noncompliance with the Article 10 procedures or any other contract 

requirements in its December 2006 claim denial. 

Unable to argue a contract procedure defense to the January 2006 

Article 10 Claim, both Sound Transit and PCL conjured up a circular, 

illogical syllogism to challenge NWI's underpayment claim, which was 

erroneously accepted by the trial court. Respondents implausibly argued 

that NWI's June 2005 RFC was "untimely," and because the RFC was 
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untimely, that untimeliness attached to the later and unrelated January 

2006 Article 10 Claim and made it untimely as well. However, Sound 

Transit and PCL do not argue that the alleged "untimely" June 2005 RFC 

also invalidated Change Order 12 itself. 

There are five reasons why respondents' arguments did not support 

entry of summary judgment dismissing NWI's claim for additional 

compensation based on its January 2006 Article 10 Claim, and which 

required the trial court to grant petitioner's cross-motion. First, Sound 

Transit's modification of the Project Contract by Change Order 12 

precluded any later procedural contract defenses connected to issuance of 

the change order. Second, by previously expressly waiving in writing any 

timeliness defense to the January 2006 Article 10 Claim, Sound Transit 

was precluded from later asserting the same defense. Third, Sound 

Transit's unequivocal conduct established waiver of any contract defenses 

relating to the June 2005 RFC and Change Order 12. Fourth, the 

undisputed facts establish NWI complied with all contract requirements 

regarding the June 2005 RFC even if that remained relevant after Change 

Order 12 issued. Finally, Sound Transit's separate rescission claims 

involving Change Order 12 precluded any Mike M Johnson defense. 
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(a) Modification Of The Project Contract By 
Change Order 12 Made Irrelevant And Moot 
Any Mike M. Johnson Defense. 

Upon issuing Change Order 12, Sound Transit formally modified 

the Project Contract per Section 4.01.A, making moot and irrelevant any 

contract procedural defenses to the earlier June 2005 RFC. 12 Mike M 

Johnson, 150 Wn.2d at 386-87 (procedural contract procedures enforced 

absent modification of the parties' contract). Even if discovered "after the 

fact" by Sound Transit and PCL, any timeliness defense to the June 2005 

RFC could not be revived and reanimated after issuance of Change Order 

12, and then later attached to an unrelated, independent claim (i.e. the 

January 2006 Article 10 Claim) that otherwise complied with contract 

claim requirements. Respondents effectively argue that the January 2006 

Article 10 Claim could be later "infected" by a previously dormant 

"untimeliness virus" carried by the unrelated June 2005 RFC. Mike M 

Johnson cannot be interpreted to allow such a bizzare and patently absurd 

result. 

(b) Sound Transit's Express Waiver Of Any 
Timeliness Defense Based On Procedural 
Contract Requirements. 

Sound Transit twice waived, in writing, any defense that NWI's 

12 Likewise, upon issuing its Change Order No. 24 (CP 1306-1307) incorporating Sound 
Transit's Change Order 12 into the PCLINWI subcontract, PCL likewise made moot any 
defense it may have had based on NWI's alleged non-compliance with subcontract 
procedural requirements. 
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claim was untimely under procedural contract requirements. CP 591; 891-

893. Once made, waiver of a contract right is irrevocable and the right 

cannot be later revived: 

No matter how the waiver occurs, if once made it cannot be 
revoked by the waiving party. The effect of a waiver, as 
applied in the law of contracts, is to remove entirely from 
the contract that requirement which has been waived. The 
result is the same as though such requirement was never 
called for at all. 

Payne v. Ryan, 183 Wash. 590,595,49 P.2d 53 (1935). See also, Tri-City 

Jewish Center v. Blass Riddick Chilcote, 512 NE2d 363, 366 (Ill. App. 

1987); CJS Estoppel, §93. Respondents impermissibly attempted to 

revoke Sound Transit's waiver of the procedural contract time 

requirements by reverting back to the June 2005 RFC. Once waived, all 

timeliness defenses under the contract were barred, regardless of the 

factual basis for the defense. 

(e) Sound Transit's Unequivocal Conduct Waived 
Any Procedural Contract Defenses. 

Any defense that NWI's June 2005 RFC did not comply with 

contract procedures had been waived by Sound Transit's unequivocal 

conduct surrounding the RFC and Change Order 12. Sound Transit's 

conduct could not have been more unequivocal in establishing waiver. 

Sound Transit: 

(1) acknowledged in writing NWI's entitlement to Change 
Order 12 not once, but twice; 
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(2) issued Change Order 12 after review by 

(a) the Capital Project Change Control Board; 
(b) Sound Transit's in-house counsel; 
(c) Harris and Associates, the owner's resident 

engineer; and 
(d) the owner's project engineer, KPFF; 

(3) voluntarily paying Change Order 12; and 

(4) never asserting any oral or written reservation of rights or 
non-waiver of contract defenses at any time, either before 
or after issuance of Change Order 12. 

Sound Transit's unequivocal waiver is further established by the 

declaration of Sound Transit's Project Manager Jerry Dahl. He testifies 

that respondent agreed to compensate NWI for additional earthwork and 

agreed to issue a change order for the extra work. CP 157 (Dahl Decl. at 

1j11jI15,18). 

(d) The Undisputed Facts Demonstrated NWl's 
Compliance With The Applicable Procedural 
Contract Requirements. 

The record establishes that the June 2005 RFC did timely comply 

with applicable procedural contract requirements. Sections 4.02.A, 

10.01.A.2(a), and 10.0l.A.3 of the Contract General Provisions provided 

that a contractor claim was not to be submitted to Sound Transit until the 

reasons could be specified in the claim notice, including discovery of any 

acts or omissions of Sound Transit supporting a claim. The specific 

reasons and the acts and omissions of Sound Transit giving rise to the 
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additional earthwork claim were defects in Drawing C3.04. The defects 

and errors were first discovered in June 2005, only after NWI obtained the 

results of digital analysis of the Project plans by Earthwork Services. See, 

Weber Const., Inc. v. Spokane County, 124 Wn. App. 29, 34, 98 P.3d 60 

(2004) (contractor deemed to comply with claim requirements when it was 

precluded from submitting its claim until information supporting the claim 

was available). 

It is disingenuous for Sound Transit to claim through the Dahl 

Declaration that it was not until the deposition of Hal Johnson in February 

2010 that respondent "first learned" when NWI had discovered the 

additional earthwork. Mr. Johnson's deposition testimony was neither an 

epiphany nor a revelation to Sound Transit, or anyone else observing the 

Project site, including Sound Transit's on-site resident engineers from 

Harris and Associates. Sound Transit knew that NWI had completed the 

site earthwork in the fall of 2004, well before receiving the June 2005 

RFC. If there was a timeliness defense available to Sound Transit, it 

would have been asserted long before issuance of Change Order 12. 

(e) Sound Transit's Rescission Claims Involving 
Change Order 12 Precludes Mike M. Johnson 
Argument. 

The sole underpinning of NWI's January 2006 Article 10 Claim is 

the underpayment of the additional earthwork costs in Change Order 12. 
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The Article 10 claim rises and falls with Change Order 12, not the June 

2005 RFC. Any Sound Transit defense to the RFC became moot once 

Sound Transit issued the change order. 

In this action, Sound Transit has limited its legal challenge to 

Change Order 12 to rescission claims only. Sound Transit's Change 

Order 12 rescission claim is acknowledgment that it has no Mike M 

Johnson defense to the change order. Otherwise, Sound Transit would 

have argued (albeit unsuccessfully) that Change Order 12 was also made 

ineffective because the June 2005 RFC was "untimely." Absent a Mike M 

Johnson defense to Change Order 12, there can be no similar defense to 

NWI's underpayment claim based on the change order. 

B. The Trial Court Improperly Awarded Attorneys' Fees Under 
RCW 39.04.240 In Favor Of Sound Transit Against NWI. 

1. Standard of Review. 

NWI challenges the trial court's application ofRCW 39.04.240 in 

awarding attorneys' fees and costs in favor of Sound Transit. Whether a 

statute applies to a factual situation is a question of law subject to de novo 

review. Mackey v. America Fashion Institute Corp., 60 Wn. App. 426, 

429,804 P.2d 642 (1991) (whether RCW 4.84.250 (incorporated in RCW 

39.04.240) afforded defendants a right to attorneys' fees subject to de 

novo review). See also, Villas at Harbour Pointe Owners Assn. v. Mutual 
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o/Enumclaw, 137 Wn. App. 751, 758, 154 P.3d 950 (2007); Lobdell v. 

Sugar 'N Spice, Inc., 33 Wn. App. 881, 887, 658 P.2d 1267 (1983). 

2. RCW 39.04.240 Did Not Apply Because NWI Did Not 
Assert Any Affirmative Claims Against Sound Transit. 

RCW 39.04.240 applies only to direct claims of an adverse party 

that arise from a public works contract. Sound Transit and NWI did not 

have any direct contract claims against the other based on the Project 

Contract. Accordingly, the statute does not apply and cannot serve as 

basis for a fee award against NWI. This lawsuit was commenced as a 

breach of contract action between NWI and PCL arising from the party's 

construction subcontract for the Federal Way Transit Center Project. The 

only damages asserted and recoverable by NWI from PCL are for 

underpayment of additional earthwork performed by NWI under the terms 

of its subcontract. The only party that can be liable to NWI for the cost of 

that extra work is PCL based on the economic loss/contract privity rules 

established under BerschauerlPhillips Const. Co. v. Seattle Sch. Dist. No. 

1,124 Wn.2d 816,881 P.2d 986 (1994); Donald B. Murphy Contractors, 

Inc. v. King County, 112 Wn. App. 192,49 P.3d 912 (2002); and Lobak 

Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wn. App. 493, 749 P.2d 716 

(1988). 
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Under Berschauer, Donald B. Murphy, and Lobak, NWI could not 

sue Sound Transit for any claims arising under the Project Contract, nor 

could Sound Transit sue NWI for claims based on the public works 

contract. Privity of contract was required, which was absent as between 

Sound Transit and NWI. 

3. Even If RCW 39.04.240 Applied, Sound Transit Failed 
To Follow Statutory Notice Requirements That Were 
Conditions Precedent To An Award Of Fees. 

By the express terms ofRCW 39.04.240, the provisions ofRCW 

4.84.250 through 4.84.280 (and related jurisprudence) apply to any request 

for attorneys' fees made under the statute. 13 Accordingly, the 

requirements under RCW 4.84.250 et. seq. for providing actual notice are 

incorporated into RCW 39.04.240. It is well established that the party 

from whom fees are sought must receive actual notice from the opposing 

party that it may be subject to fees under the statute. That notice must be 

provided hefore the dispositive ruling or judgment that is the basis for the 

opposing party's request for a fee award. Beckmann v. Spokane Transit 

Authority, 107 Wn.2d 785, 788-89, 733 P.2d 960 (1987); Lay v. Hass, 112 

Wn. App. 818, 824-25, 51 P.3d 130 (2002); Public Utility District No.1 of 

13 Under RCW 39.04.240, the only exception to the application ofRCW 4.84.250-280 are 
(a) the maximum dollar limitation in RCW 4.84.250 does not apply, and (b) in applying 
RCW 4.84.280, the time period for serving offers of settlement on the adverse party shall 
be a period not less than 30 days and not more than 120 days after completion of the 
service and filing of the summons and complaint. RCW 39.04.240(1). 
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Grays Harbor County v. Crea, 88 Wn. App. 390, 393-94, 945 P.2d 722 

(1997). 

Sound Transit failed to give any notice to either PCL or NWI that 

it intended to seek fees under RCW 39.04.240. No notice was provided in 

Sound Transit's responsive pleadings. Nor was any other written notice 

provided at any time during the pendency of this action, including an 

actual offer of settlement made under RCW 39.04.240. CP 2072-2108. 

(a) Sound Transit Did Not Provide Notice Of Intent 
To Seek Fees Under RCW 39.04.240 In Its 
Responsive Pleading. 

Sound Transit's responsive pleadings do not provide notice of 

intent to seek fees under RCW 39.04.240 against either PCL or NWI. The 

statute is not cited nor pled in Sound Transit's responsive pleading to 

PCL's third party complaint, including counterclaims against PCL; the 

cross-claims against NWI; or in Sound Transit's request for relief. CP 23-

24. The only fee statute noticed in Sound Transit's pleading is RCW 

19.86.090 under the Washington Consumer Protection Act. CP 32. 

Sound Transit also filed a responsive pleading and amended 

responsive pleading to NWI's tort and statutory based cross-claims 

unrelated to the public works contract. CP 48-56; 919-927. Absent in 

both its original and amended pleadings is any affirmative claim or request 

for relief by which Sound Transit requests any award offees. Devoid 
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from either pleading is any notice of intent to seek a fee award under 

RCW 39.04.240. Id 

(b) Independent Of Its Responsive Pleadings, Sound 
Transit Did Not Provide Actual Notice Of Intent 
To Seek Fees And Costs Under RCW 39.04.240. 

A party is not required to affirmatively plead the fee statute in its 

responsive pleading. However, if not pled a party must provide other 

actual notice of intent to rely on the statute before trial or summary 

judgment ruling, thereby putting the opposing party on notice of the risk 

of attorney fee assessment. Lay, 112 Wn. App. at 824-825 (actual notice 

must be provided before trial court files ruling on summary judgment 

motion); PUD No.1, 88 Wn. App. at 394 (actual notice must be provided 

before trial). Outside of a party's pleadings, actual notice can be in the 

form of an offer of settlement or other prior written notice of intent to seek 

attorneys' fees under the statute. PUD No.1, 88 Wn. App. at 395. 

Here, Sound Transit provided no actual notice whatsoever that it 

would seek fees under RCW 39.04.240, written or even verbal. CP 2073. 

The first and only notice of intent to seek fees under the statute is Sound 

Transit's fee motion filed on July 23,2010. Id The "notice" was 

provided after the Court's summary judgment ruling, which is the sole 

basis for Sound Transit's claim for fees under RCW 39.04.240. The fee 

motion does not qualify as actual notice required under the statute. 
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4. PCL Did Not Put NWI On Notice Of Any Claim To 
Fees Under RCW 39.04.240. 

Likewise, PCL at no time put NWI on notice that it would seek 

recoupment of fees and costs under RCW 39.04.240, on a pass-through 

basis or otherwise. There is no notice of the statute in PCL's responsive 

pleadings. CP15-22; 57-62. PCL at no time provided any "pass-through" 

notice to NWI that Sound Transit intended to seek fees from PCL under 

RCW 39.04.240. CP 2073. PCL's failure to provide NWI with actual 

notice of a possible fee award under the statute further precludes NWI's 

liability for any Sound Transit attorneys' fees based on the statute. 

5. Sound Transit Failed To Comply With The Ten Day 
Filing Requirement Of Civil Rule 54(d), Thereby 
Barring Its Motion For Attorneys' Fees And Costs. 

Civil Rule 54(d)(2) provides: 

(2) Attorneys' Fees and Expenses. Claims for attorneys' 
fees and expenses, other than costs and disbursements, shall 
be made by motion unless the substantive law governing 
the action provides for the recovery of such fees and 
expenses as an element of damages to be proved at trial. 
Unless otherwise provided by statute or order of the court, 
the motion must be filed no later than 10 days after entry 
of judgment. (Emphasis added.) 

Sound Transit based its request for attorneys' fees and costs on the Court's 

summary judgment ruling issued on May 20,2010. CP 2063-2071. Civil 

Rule 54( d)(2) required Sound Transit to file its attorney fee motion no 
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later than Tuesday, June 1,2010. 14 Sound Transit's motion was untimely 

under the court rule, and therefore barred. 

C. The Trial Court Should Have Granted NWl's Motion For 
Reconsideration And Later Motion To Vacate. 

The record subject to the Court's de novo review includes the 

additional materials considered in NWI's subsequent motion for 

reconsideration and motion to vacate. Supra, pages 36-37. Without 

waiving its position concerning the record on review, NWI also asserts the 

trial court erred in denying its motion for reconsideration and motion to 

vacate. 

1. The Trial Court Erred By Denial Of NWl's 
Reconsideration Motion. 

NWI's motion for reconsideration was made under CR 59(a)(7) 

and (9) on grounds the summary judgment ruling was contrary to law and 

substantial justice was not done. CP 934-945. Generally, the standard of 

review of a trial court's denial of a CR 59 motion is abuse of discretion. 

Weems v. North Franklin School District, 109 Wn.App. 767, 777, 37 P.3d 

354 (2002) But where there is an error of law, the trial court has no 

discretion but to grant the motion. Jazbec v. Dobbs, 55 Wn.2d 373,375, 

347 P.2d 1054 (1960). Based on the undisputed evidence, the trial court's 

14 Although June 1,2010 is 12 days following the date of the Court's summary judgment 
ruling, Monday, May 31, 2010 was a Court holiday. CP 828-833. 
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conclusions that NWI had not complied with contract procedures and that 

Sound Transit had not waived any contract defenses (see CP 933) were 

errors of law and should have been reversed. 

2. The Trial Court Erred By Denial Of NWl's Motion To 
Vacate. 

NWI's motion to vacate was based on CR 54(b) and CR 59(a)(4) 

and (9). CP 2416-2428. An abuse of discretion standard applies on 

review of the CR 59 grounds, but a lesser standard applies under CR 

54(b). Because orders of partial summary judgment are interlocutory in 

nature, they remain " ... subject to revision at any time before the entry of 

judgment adjudicating all the claims and rights and liabilities of the 

parties." CR 54(b). See, Zimores v. Veterans Administration, 778 F.2d 

264, 266 (5th Cir. 1985); United States v. Desert Gold Mining Co. , 433 

F.2d 713, 715 (9th Cir. 1970). Under Fed. R. Civ. P. 54(b),15 the standards 

for granting a motion to vacate or revise a partial summary judgment order 

are far less rigid and exacting than those under either Rule 59 or Rule 60. 

American Canoe Association, Inc. v. Murphy Farms, Inc., 326 F.3d 505, 

514-515 (4th Cir. 2003); Dr. John's, Inc. v. City of Sioux City, Iowa, 438 

F.Supp.2d 1005, 1027 (N.D. Iowa 2006); Persistent Software, Inc. v. The 

IS The Washington courts have not addressed the review standards under CR 54(b). In 
the absence of state law authority, the Washington courts look to federal precedent under 
Rule 54(b). Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216,226,770 P.2d 182 
(1989). 
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Object People, Inc., 200 F.R.D. 626, 627 (N.D. Cal. 2001). The trial court 

has far more flexibility in applying Rule 54(b), and it can vacate a partial 

summary judgment order "as justice requires" and in the discretion of the 

court. Perry-Bey v. City of Norfolk, Virginia, 678 F.Supp.2d 348, 374 

(E.D. Va. 2009). 

The newly discovered evidence supporting NWI's motion was 

deposition testimony ofPCL's 30(b)(6) designee, Garth Homland, and the 

disclosure ofa June 2010 release agreement between PCL and Sound 

Transit. Based on the additional evidence, the trial court should have 

granted NWI's motion under CR 54(b) or CR 59. 

(a) The Hornland Testimony Established That The 
Summary Judgment Order Was In Error. 

Mr. Homland's deposition testimony affirmed NWI's additional 

earthwork claim was timely and fully complied with all contract claim 

notice requirements. PCL had learned about the additional earthwork at 

the same time as did NWI. CP 2418-2419; CP 2442, 2464, 2467-2468. 

Knowing what NWI knew, PCL submitted the June 2005 RFC. Provided 

several months after the summary judgment ruling, Mr. Homland's 

testimony established the following three important facts: 

• The June 2005 RFC fully complied with the contract claim notice 
and time requirements. CP 2380-2386. 

• PCL submitted the June 2005 RFC without qualification. !d. 
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• The position of peL management is that Sound Transit's 
allegations in this litigation on NWl's claims were without merit. 
CP 2384. 

This new evidence further established the trial court's summary 

judgment ruling was in error, and that PCL had effectively misrepresented 

facts on summary judgment. In its pleadings and counsel's argument, 

PCL contended that NWI had not complied with the claim notice 

requirements in either the Project Contract or the PCL Subcontract. CP 

2388; CP 2495-2496. Mr. Homland's deposition testimony was to the 

contrary. CP 2380-2386. As PCL's 30(b)(6) designee, his testimony is 

deemed the complete, knowledgeable, and binding answers of PCL on the 

subject matter, and the subjective beliefs and opinions ofPCL. Flower, 

127 Wn.App. at 39-41. 

(b) The PeL/Sound Transit Release Agreement 
Made In June 2010, After The Partial Summary 
Judgment Ruling. 

Portraying itself as "the contractual middleman" with nothing at 

stake in this litigation (CP 2487, 2535), PCL actually had at stake over 

$1,000,000 in Project retainage withheld by Sound Transit, of which 

$532,000 represented liquidated damages. By letter dated November 28, 

2005, PCL submitted to Sound Transit its own independent claim for a 

contract time extension based on the additional earthwork NWI had to 

perform. CP 2407-2408; CP 2385. The time extension request was made 
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five months after peL submitted the June 2005 RFC. CP 252; CP 954-

965. Sound Transit denied PCL's request for more time and assessed 

liquidated damages in the sum of $532,000. CP 692-693; CP 2413-2415. 

By email dated July 16, 2010, NWI's counsel first obtained from 

opposing counsel a letter agreement between Sound Transit and PCL 

dated June 29, 2010 ("June 2010 Release"). Under that agreement, Sound 

Transit agreed to pay PCL the sum of$997,415.66 of the $1,082,807.066 

retainage that had been withheld for years. CP 2391-2392. 

Sound Transit claimed that NWI's June 2005 RFC was not timely 

under the Project Contract. If that claim was not timely, then certainly the 

November 2005 time extension request made by PCL based on the 

additional earthwork was even more untimely. Yet, by withdrawing the 

liquidated damages assessment, Sound Transit's June 2010 Release 

approved ex post facto PCL's request for time extension. By the release, 

Sound Transit yet again effectively waived the Project Contract claim 

requirements. 

As expressed by the American Canoe court, "the ultimate 

responsibility of the federal courts, at all levels, is to reach the correct 

judgment under law." 326 F.3d at 515. Respectfully, that same 

responsibility applies to the Washington courts. To achieve the correct 
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judgment under law in this case, NWI's motion to vacate should have 

been granted by the trial court. 

D. NWI Is Entitled To An Award Of Attorneys' Fees And Costs 
On Appeal. 

NWI requests an award of attorneys' fees and costs on appeal 

against PCL and the contractor's bond issued by Fidelity and Deposit 

Company of Maryland. NWI's entitlement to a fee award is based on 

RCW 39.08.030, and Section 12.8.4 of the PCLINWI subcontract. CP 

101-123 (at 119). 

VI. CONCLUSION 

For the foregoing reasons, the Court should reverse the trial court's 

summary judgment ruling, direct entry of summary judgment in favor of 

NWI on its cross-motion, and reinstate petitioner's additional 

compensation claim on remand. The Court should further reverse the trial 

court's award of attorneys' fees and costs in favor of Sound Transit. 

Finally, NWI is entitled to a fee award on appeal as requested. 

RESPECTFULLY SUBMITTED on July 1, 2011. 

Bryan P. Coluccio, WSBA 12609 
Attorneys for Plaintiff/Respondent 
Northwest Infrastructure, Inc. 
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APPENDIXl 

RCW 4.84.250 - Attorneys' fees as costs in damage actions often 
thousand dollars or less - Allowed to prevailing party. 

Notwithstanding any other provisions of chapter 4.84 RCW and RCW 
12.20.060, in any action for damages where the amount pleaded by the 
prevailing party as hereinafter defined, exclusive of costs, is seven 
thousand five hundred dollars or less, there shall be taxed and allowed to 
the prevailing party as a part of the costs of the action a reasonable amount 
to be fixed by the court as attorneys' fees. After July 1, 1985, the 
maximum amount of the pleading under this section shall be ten thousand 
dollars. 

RCW 4.84.260 - Attorneys' fees as costs in damage actions of ten 
thousand dollars or less - When plaintiff deemed prevailing party. 

The plaintiff, or party seeking relief, shall be deemed the prevailing party 
within the meaning ofRCW 4.84.250 when the recovery, exclusive of 
costs, is as much as or more than the amount offered in settlement by the 
plaintiff, or party seeking relief, as set forth in RCW 4.84.280. 

RCW 4.84.270 - Attorneys' fees as costs in damage actions of ten 
thousand dollars or less - When defendant deemed prevailing party. 

The defendant, or party resisting relief, shall be deemed the prevailing 
party within the meaning ofRCW 4.84.250, if the plaintiff, or party 
seeking relief in an action for damages where the amount pleaded, 
exclusive of costs, is equal to or less than the maximum allowed under 
RCW 4.84.250, recovers nothing, or if the recovery, exclusive of costs, is 
the same or less than the amount offered in settlement by the defendant, or 
the party resisting relief, as set forth in RCW 4.84.280. 

RCW 4.84.280 - Attorneys' fees as costs in damage actions often 
thousand dollars or less - Offers of settlement in determining. 

Offers of settlement shall be served on the adverse party in the manner 
prescribed by applicable court rules at least ten days prior to trial. Offers 
of settlement shall not be served until thirty days after the completion of 
the service and filing of the summons and complaint. Offers of settlement 
shall not be filed or communicated to the trier ofthe fact until after 
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judgment, at which time a copy of said offer of settlement shall be filed 
for the purposes of determining attorneys' fees as set forth in RCW 
4.84.250. 

RCW 39.04.240 - Public works contracts - Awarding of attorneys' fees. 

(1) The provisions ofRCW 4.84.250 through 4.84.280 shall apply to an 
action arising out of a public works contract in which the state or a 
municipality, or other public body that contracts for public works, is a 
party, except that: (a) The maximum dollar limitation in RCW 4.84.250 
shall not apply; and (b) in applying RCW 4.84.280, the time period for 
serving offers of settlement on the adverse party shall be the period not 
less than thirty days and not more than one hundred twenty days after 
completion of the service and filing of the summons and complaint. 

(2) The rights provided for under this section may not be waived by the 
parties to a public works contract that is entered into on or after June 11, 
1992, and a provision in such a contract that provides for waiver of these 
rights is void as against public policy. However, this subsection shall not 
be construed as prohibiting the parties from mutually agreeing to a clause 
in a public works contract that requires submission of a dispute arising 
under the contract to arbitration. 

RCW 39.08.030 - Conditions of bond - Notice of claim - Action on 
bond - Attorney's fees. (Effective until June 30, 2016.) 

(1) The bond mentioned in RCW 39.08.010 shall be in an amount equal to 
the full contract price agreed to be paid for such work or improvement, 
except under subsections (2) and (3) ofthis section, and shall be to the 
state of Washington, except as otherwise provided in RCW 39.08.100, and 
except in cases of cities and towns, in which cases such municipalities 
may by general ordinance fix and determine the amount of such bond and 
to whom such bond shall run: PROVIDED, The same shall not be for a 
less amount than twenty-five percent of the contract price of any such 
improvement, and may designate that the same shall be payable to such 
city, and not to the state of Washington, and all such persons mentioned in 
RCW 39.08.010 shall have a right of action in his, her, or their own name 
or names on such bond for work done by such laborers or mechanics, and 
for materials furnished or provisions and goods supplied and furnished in 
the prosecution of such work, or the making of such improvements: 
PROVIDED, That such persons shall not have any right of action on such 
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bond for any sum whatever, unless within thirty days from and after the 
completion of the contract with an acceptance of the work by the 
affirmative action of the board, council, commission, trustees, officer, or 
body acting for the state, county or municipality, or other public body, 
city, town or district, the laborer, mechanic or subcontractor, or material 
supplier, or person claiming to have supplied materials, provisions or 
goods for the prosecution of such work, or the making of such 
improvement, shall present to and file with such board, council, 
commission, trustees or body acting for the state, county or municipality, 
or other public body, city, town or district, a notice in writing in substance 
as follows: 

To (here insert the name of the state, county or 
municipality or other public body, city, town or 
district): 

Notice is hereby given that the undersigned 
(here insert the name of the laborer, mechanic or 
subcontractor, or material supplier, or person 
claiming to have furnished labor, materials or 
provisions for or upon such contract or work) has 
a claim in the sum of ...... dollars (here insert 
the amount) against the bond taken from ..... . 
(here insert the name of the principal and surety 
or sureties upon such bond) for the work of ..... 
. (here insert a brief mention or description of the 
work concerning which said bond was taken). 

(here to be ........... . 
signed) 

Such notice shall be signed by the person or corporation making the 
claim or giving the notice, and said notice, after being presented and filed, 
shall be a public record open to inspection by any person, and in any suit 
or action brought against such surety or sureties by any such person or 
corporation to recover for any of the items hereinbefore specified, the 
claimant shall be entitled to recover in addition to all other costs, 
attorney's fees in such sum as the court shall adjudge reasonable: 
PROVIDED, HOWEVER, That no attorney's fees shall be allowed in any 
suit or action brought or instituted before the expiration of thirty days 
following the date of filing of the notice hereinbefore mentioned: 
PROVIDED FURTHER, That any city may avail itself of the provisions 
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ofRCW39.08.010 through 39.08.030, notwithstanding any charter 
provisions in conflict herewith: AND PROVIDED FURTHER, That any 
city or town may impose any other or further conditions and obligations in 
such bond as may be deemed necessary for its proper protection in the 
fulfillment of the terms of the contract secured thereby, and not in conflict 
herewith. 

Federal Rule of Civil Procedure S4(b ) -When an action presents more 
than one claim for relief- whether as a claim, counterclaim, cross claim, 
or third-party claim-or when multiple parties are involved, the court may 
direct entry of a final judgment as to one or more, but fewer than all, 
claims or parties only ifthe court expressly determines that there is no just 
reason for delay. Otherwise, any order or other decision, however 
designated, that adjudicates fewer than all the claims or the rights and 
liabilities of fewer than all the parties does not end the action as to any of 
the claims or parties and may be revised at any time before the entry of a 
judgment adjudicating all the claims and all the parties' rights and 
liabilities. 

Washington Civil Rule S4(b) - Judgment Upon Multiple Claims or 
Involving Multiple Parties. When more than one claim for relief is 
presented in an action, whether as a claim, counterclaim, cross claim, or 
third party claim, or when multiple parties are involved, the court may 
direct the entry of a final judgment as to one or more but fewer than all of 
the claims or parties only upon an express determination in the judgment, 
supported by written findings, that there is no just reason for delay and 
upon an express direction for the entry of judgment. The findings may be 
made at the time of entry of judgment or thereafter on the courts own 
motion or on motion of any party. In the absence of such findings, 
determination and direction, any order or other form of decision, however 
designated, which adjudicates fewer than all the claims or the rights and 
liabilities of fewer than all the parties shall not terminate the action as to 
any of the claims or parties, and the order or other form of decision is 
subject to revision at any time before the entry of judgment adjudicating 
all the claims and the rights and liabilities of all the parties. 

Washington Civil Rule S4(d)(2) - Attorney's Fees and Expenses. Claims 
for attorney's fees and expenses, other than costs and disbursements, shall 
be made by motion unless the substantive law governing the action 
provides for the recovery of such fees and expenses as an element of 
damages to be proved at trial. Unless otherwise provided by statute or 
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order of the court, the motion must be filed no later than 10 days after 
entry of judgment. 

Washington Civil Rule 59(a) - Grounds for New Trial or 
Reconsideration. On the motion of the party aggrieved, a verdict may be 
vacated and a new trial granted to all or any of the parties, and on all 
issues, or on some of the issues when such issues are clearly and fairly 
separable and distinct, or any other decision or order may be vacated and 
reconsideration granted. Such motion may be granted for anyone of the 
following causes materially affecting the substantial rights of such parties: 

(1) Irregularity in the proceedings of the court, jury or adverse party, or 
any order of the court, or abuse of discretion, by which such party was 
prevented from having a fair trial. 

(2) Misconduct of prevailing party or jury; and whenever anyone or 
more of the jurors shall have been induced to assent to any general or 
special verdict or to a finding on any question or questions submitted to 
the jury by the court, other and different from his own conclusions, and 
arrived at by a resort to the determination of chance or lot, such 
misconduct may be proved by the affidavits of one or more of the jurors; 

(3) Accident or surprise which ordinary prudence could not have 
guarded against; 

(4) Newly discovered evidence, material for the party making the 
application, which he could not with reasonable diligence have discovered 
and produced at the trial; 

(5) Damages so excessive or inadequate as unmistakably to indicate that 
the verdict must have been the result of passion or prejudice; 

(6) Error in the assessment of the amount of recovery whether too large 
or too small, when the action is upon a contract, or for the injury or 
detention of property; 

(7) That there is no evidence or reasonable inference from the evidence 
to justify the verdict or the decision, or that it is contrary to law; 

(8) Error in law occurring at the trial and objected to at the time by 
the party making the application; or 
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(9) That substantial justice has not been done. 

Washington Rule of Appellate Procedure 9.12 - SPECIAL RULE FOR 
ORDER ON SUMMARY JUDGMENT 

On review of an order granting or denying a motion for summary 
judgment the appellate court will consider only evidence and issues called 
to the attention of the trial court. The order granting or denying the motion 
for summary judgment shall designate the documents and other evidence 
called to the attention of the trial court before the order on summary 
judgnlent was entered. Documents or other evidence called to the attention 
of the trial court but not designated in the order shall be made a part of the 
record by supplemental order of the trial court or by stipulation of counsel. 
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ARTICLE 4 CHANGES AND CHANGE ORDER 'PROCESS 
4,01 CHANGES 

A, ·General, Sound Transit reserves the right to make by wr.ltten order·deslgnated or 
Indloated to be aChanga Order, alterations ·to, devla-tlons from, additions to, or 
deletions from the Oontract -Documents, Suoh Ohange -Orders may be made 
without notloe to any suret.y(les) or guarantors. Within the Performanoe and 
Payment Bonde and any flnanolal guarantees, the eure1)'~les) and guarantors 
muat waive notloe of any Change O.rders and agree to be bound 'In .all ways to 
.sound Transit for .any such Change Orders as If It (they) had reoelved notloe of 
the same. Ohange Orders are required to make any ohangea to the Contraot 
Price, Contraot Dooumenis, or Oontraot Time. All addltlons, deductIons, or 
ohanges to the Work as directed by Change Orders shall be exeouted under the 
oondltlons 01 the original Contraot. . 

B. Ohangesln the Work, within .the general soope of the Contraot, may be the 
results of, but not :l1mlted to. ohanges In any of the following: 

c. 

1. . Speolfloallons. drawings, and designs. 

2. Method, manner, or timing of the performance of Work. 

3. Sound Transit furnished facllltles, goods, services, or workslte. 

4. Contraot Milestones, 

5. Value engineering. 

The Oontraotor shall oontlnue to work during the ohange prooess In a diligent and 
timely manner as dlreoted by Sound Transit, and shall be governed by all 
applicable provisions of the Contraot. 

D. Adlu§tmeots In the Coptract Erlc~ The value of any work oovered .by.a Ohange 
Order shall be 'negotiated by Sound Transit and the Contraclor to determine an 
equitable adjustment of the 'C-ontraot Prloe. An Inorease or deorease In the 
Oontract Prloe will be'determlned In ~one bf the following ways: 

1. Where the Work Involved Is oovered by Imlt prices oontalned In the 
Contract Doouments~ by applloatlon of unit prices to the quantities 
Involved In the ohanged Work: 

2. Where provisional sums are prov.lded f.or work Items, the provIsIonal sums 
shall be applied to ohanges for those work Items; 

3. 'By establishment of new unit prloes and related quantities 'for the 
ohanged work; 

4. By refer-enoe to oatalog prices or other p:ubllshed prices offered to the 
publlo In ·the open marketplace.: 

o. Sy mutualaooeptanoe of a lump sum: 

6. ,On a time and malerlals basis In acco'rdanoe with Section 9.09, Payment 
on a Tlml;l and MaterIal Basis. 
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E. All Ohange Ordars (CO) and 'Change Notloes (CN) shall be Issued through the 
Resident EngIneer, No other or<ier, statement. aot of omission or conduot of any 
representative of Sound Transit or third party will be treated as a ohange 
hereunder, Nothing In this Artlole shall be cORstrued to bind Sound Transit for 
acta of Its employees or agents exoeedlng their authority, 

F, Nothing In thlo Artlole shall be deemed to require a ohange In Contraot Prioe 
when addltlooal,Gxtra, or changed work Is the result of aotual oondltlons or 
performanoe differing from that assumed by the Contraotor(exoep1 for differing 
.alta oondltlons) or as a result of the Contraotor's 'error In Judgment or mistake In 
designing. estimatIng, contraotlng., oonstructlng or otherwise performing the 
Worl{. The Contraotor shall not be entitled to a ohangeln the Contract Prloe for 
delays oau~ed by the Oontraotor or Its Subcontrectors. employees. or agents or 
for any non~oompllance with any Contract provisions, applicable law, re~ulatlons, 
or permit reqUirements affecting the Worl<, 

G.. The Contraoto~s reoords pertaining to Changes pursuant to this Artlole are 
subJeot to audit as set fGrth In Seotlon 3.04, Audit Aooess to Reoords. 

4.0Z REQUf;:8T FOR CHANGE (RFC) 

A. After the Contractor becomes aware of the need for or deslrability of a requested 
change, B'n RFO may ·besubmltted to Sound Transit In writing (In a format 
aooeptable to Sound Transit) and must speolfy the reasons for suoh change, 
Inoludlng relevantolroumstanoes and Impaots on the sohedule. 

B. The Contraotor may re-quest additional compensation and/or time thl'ough an 
. RFC., ·but not forinsteno6S that ooourred more than twenty (20) days prior to the 

request. 

C. Any RFC that Is approved by Sound Transit will be Incorporated Into a Change 
Notloe or a Change Order. If the request Is denied, but the ·Oontr.aotor believes 
that It doee have merit, the Contraotor may submit a No11oe of Intent to Olalm In 
acoordanoewlth Paragraph 1 O.DiA, NotIce of Intent to Claim. 

4.03 CHANGg NOTiCe 

.A. Change Notloe _ Request for Proposal (CN·RFP). 

1. Sound Transit may Issue a CN-RFP, In wl·ltlng. to the Oontractor, 
desorlblng a proposed ohange to the Contract and requesting the 
Contraotor to submit a Contractor's Cost and SchedUle Proposal (In a 
format aoceptable to Sound Transit), A CN-RFP does not authorize a 
Contractor to oommenoe performanoe GJ the changed Worl~, Aft~r reoelpt 
of the Contraotor'sCost and Sohedule Proposal, Sound Transit may; 

8, Proceed no further with the proposed ohange. 

b. Issue a Change Notloe " Work Directive Inoorporatlng part or all of 
the proposed change. 

o. Issue a Change Order Incorporating part or all of the proposed 
ohange, 
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B. Change Notloe • Work Dlreotlve (CN~WD). 

1. A Change Notloe-Work Dlreotlve 'Is Issued unilaterally by Sound Trems-lt 
ordering the Contraotor to prooeed with a change In the Work. A CN·WO 
may be Issued under one of the following four olrcumstanoes: 

a. to exeoute ohanges In the Work that do not oause changes In the 
Total COl'1tract ·Prloe and/orContraot Time; 

b. to exeoute ohanges In the Work oO\lered by the unit prloes or a 
lump Bum price oontalned In the Contraot; 

o. to exeoute ohanges In the Work on a Time and Material basis. In 
aooordanoe with Section 9.09, Payments on Time and Material 
Baslsj or 

d. to dlrect.the Contractor to exeCl.lte ohange(s) In the Wori( pending 
reseluilon of an equitable adjustment to the Total Oontraot Prloe 
and/or Contraot Time. U Sound Transit and 'Contraotor oannot 
reaoh agreement on o'hanges to the Total Contrect Price and/or 
Contraot Time prior to starting ·on the changed Work. the 
Contraotor shall maintain oost -records In accordanoe with Seotlon 
9.09, Payments o.n Time and Material Sasls. 

2. The ·Contraotor S'hall not commanoe performance of the Work described 
'In the CN·WD, until the ONMWD Is Issued by Sound Transit. The ON·WP 
shall expressly specify the: 

3. 

4. 

5. 

EI. 

b. 

I'ntentlon to treat such Items as changes In the Work; 

soope of the ohanges In the Work; and 

c. basis under whloh changes to the Total Contract Price andlor 
Oontract Time w.llibe determined. 

When 'the Contraotor reoelves a CN·WO. theOontraclor shall promptly 
prooeed with the Work 8S Indloated In :the ON·WO. The Contraotor shall 
·carry on the Wo.rk and adhere to the .schedule. No work 'shall be· delayed 
or postponed pending resolution of any dispute or disagreement exoept 
as Sound Transit and the Contraotor may otherwIse agree In writing. 

Until such time as resolution of an equitable adjustment Is reached, the 
Contraotor shall maintain Itsreoords ·In aooordanoe With Artlole 9.09. 
Payment on Time and Material Basis. The CN·W.D shall beoome the 
basis for a CO when the amount of the 'adjustment to the Total Contract 
Prloe and/or Contraot Time oan be determined. "rhe Issuanoe of a ON
WD Is sufflolent authority for a CO. within the 1Ir.nlts of the estimated value 
of the CN-WO. 

The ONMWD sha'll contain ·a Not .to Exceed (NTE) amount. The 
Contraotor shall not .Invoice 'Sound Trans'lt for ·any amount In excess of 
the NTE amount. T(;)e Oontraotor Is required to notify Sound Transit at 
the point at which eighty percent (80%) of "the NT!: amount has been 
expended, and provide aI'I estimate of the cost to complete the ohanged 
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Work. If Sound Transit agreee ihBt oosta ·In exoess of the NTE amount 
are Justified, Sound rranslt may Issue .a revised CN~WO Inoreaslng the 
NTE amount·or negotiate a lump sum amount for the changed Worl<. 

C. .contraotor',g Cost and Sohedule .Erot;>osal ~ If dlreoted by Sound Transit In the 
Change Notice, the Contraotor shall submtt·a Contraotor's Cost and Sohedule 
Proposal to Sound Transit within fifteen (15) days after reoelpt of the Change 
Notloe. The Cost and Sohedule Proposal shall detail prloe and sohedullng 
Information, ·showlng all of the Impacts on thl;! COMtreot Prlos., Construotlon 
Sohedule and/or :Small Business Partlolpatlon of the ohanges Identified In the 
·Change NoUoe. If any prices or other aspeots are o(mdltlonal, such as orders 
being made by a oertaln date or the occurrenoe ofa partloular event at a 
speCified time, the Contraotor shall Id"entlfy these oondltlonsln Its Cost and 
Sohedule Proposal. The oost breakdown shall ha\le separate estimates of the 
oosts of added Work and al'1y delated Work and shall be prepared In the manner 
set forth In Artlole9,09, Payment on Time and Material Basis, and shall "be 
presented ·IA a manner suoh that all phases of work o~n be ea811y Identified. The 
ContraotQr shall submit detmled cost :breakdowns as desorlbedcibove for any 
Suboontraotor proposed to perform Work ·underthe ,ohange. The Proposalahall 
·Include 1:1 Certlfloate of Current Oost or ·Prlclng Data If required by Sound Transit. 
The Oontraotor shall also prOVide detail and sohedullng ·analysls about tbe effect 
of the ohanged work on the oontraot Tll1"Isforoompletlon. 

4.04 ·CHANGE ORDER 

A. The Change Ordal· Shall expressly state that It Is Sound Tra nalt's Intention to treat 
the Items -described· therein as ohanges In the Work; Identify scheduling 
rsc:jU"lrements, time extensions, prices, .and all oosts of any nature arising out ·of 
the ohange and shall be aooompanied bya Certlfloate of Current Cost or Prlolng 
Pata, If required by sound Transit; and shalloontaln a statement 1hat the 
adjl:lstment to the Total oontract Price, If any, Includes aU amoounts to whloh the 
O.ontraotor Is entitled as a result of the events glv.lng r~se to the Change Order. 
The exeoutlon of a Ohange order ;by -both parties shall be deemed to be an 
agreement to all oosta and time of performanoe related to the ohaneJ9. There will 
be no reservation of rights by either party ·on a bilateral Change Order. 

B, 

C. 

D. 

·For all OhangeOrders greater than or equal to two hundred thousand dolla·rs 
($200,000)., a oertlflcate of Confllot of Interest must he submitted by the 
Contractor. 

Bilateral Change qrderj Sound transit will Issue a Change Order as soon as 
praotloal following agreement with Contraotor's Cost and Schedl:lle F'r0.p0sal, If 
·Sound Tr.anslt deoldes to prooeed with the ohanged worl<, If Contraotor agrees 
with the terms and :condltlons of a Ohange Order, Contraotor shall sign the 
Ohange Order arid return It to the Resident engineer for .. exeoutlon by Sound 
Transit. 

Unllet~r§ICbange Ordar.; ·In the event that the Contraotor and Sound Transit are 
unable to agree on the terms and oondltlons, the amount of any change or 
adjustment to be made to the Total ·Contract Prloe or .contraot Tlma, Sound 
Transit may execute a unilateral Change Order, In whloh oase the Contractor 
may file aolalm In aooordanoe wIth the reqUirements of Artlole 10, Delays and 
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Claims. If the Contraotor falls to follow the alaim procedures In Artlole 10, th\\l 
Contractor shall not be entltlEld to any olalm for additional compensation or 
sohedule extension arising out of or relating to the Change Order than that 
specified In the Change Order. 

When a Change Order has been executed by Sound Transit, the Contr-actor shall 
promptly prooeed with the Work 8S IndlcElted In the Chal'lge Order, The 
Contraotor shalloarry on the Work and adhere to the sohedule during all disputes 
or disagreements with Sound Tranelt, No work shall be delayed or ,postponed 
pending resolution of any dIspute or disagreement, except as Sound Transit and 
Contraotor may othelWlse agree In writing. 

Special Rules When Prtolng Change Orders 

1. In acoordance with the requirements of the Labor Compllanoe Manual, 
the Contraotor and Its Subcontraotors are req,ulred to oontrlbute five cents 
($0.05) per hour for each hour of oontraot labor (those BubJ<?ot to 
prevailing wages requirements) of the Contr.actor to a Pre-apprentloe 
Training Program Fund. Aocordlngly, the Contraotor shall Incorporate Into 
eaoh Change Order an amount aqua'l to five oents' ($0.06) per hour for 
each hour of oontract labol·. 

2; Premium Inorease(s)/decreasa(s) for Performanoe and Payment Sonds: 

a. Premium Inorease(s) / deorease(s) for Perlolmance and Payment 
Bonds will not be paid aa a part of Change Orderpa,y.ments, but 
will be paid I deduoted as a lump sum In the final payment. 
Verlfloatlon of Inoreased I decreased payment, from the -surety, 
must be provided. 

b. If thssurety should require an Immediate payment for the 
Inoreased Bond($) value as a result of a large Change Order, the 
'Contraotor must supply evldenoeof ~he payment made and a oopy 
oJ the surety's request for early payment 

4,05 ReVIEW OF ESCROWED 610 DOCUMENTS 

In the event that a ohange Is unresolved by mLltual negotiation, Sound Transit and the 
Contractor may mutuallY agree to review the escrowed bid dooumentatlon to verify the 
fairness and reasonableness of any proposed adjustment In the Oontraot Price or 
Contract Time, The review of esorowed bid dooumentatlon shall be by mutual 
agreement or by dlreotlon of a mediator or Dispute Review Board, If used, 

4i06 SCHeDULE Ex~reNSIONS 

If the Contraotor Is delayed In completion of the Worl< by reason 'of changes made Wider 
this Artlcls, or by Sound Transltwoontrolled delays as specified In ArtIcle 10, Delayaand 
Clalms,and If Sound transit agrees with the Contl'aotor that a schedule extenslOll Is 
warranted, a Change Order will be furnished to the Contractor within a reasonable 
period of time specifying the number of 'days of time allowed. The Contraotor shall have 
the responsibility of demonstl'Btlng the sohedullng Impaot of ohanges and delays In order 
to Justify any sohedule extensions, 
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4,07 CONSTRUCTIVe CHANGE ORDER 

'exoept 8S herel~ expressly stated, no order, statement, oroonduot of Sound Tranalt 
unless provided In writing shall be treated aGa change under the Contra'ot or et:ltltle the 
Ccmtraotor to an adjustment under the Contract. If the Contractor considers that an 
aotlon or a dlreotlon by the Resident Engineer or Sound Transit deviates from the 
Contraot requirements 'Or may entitle the Contraotor to extra oompensatlon or a time 
'extenGlon,the Contracto.r shall submit a Request for Change as .provlded above. The 
contraotofehall not proceed with the Work until appropriate dlreotlons are reoelved from 
Sound Transit. 

4,08 EXCLUSive 'REMEDIES 

The prooedures speol.fled herein and In Article 1'0, De-lays .and Claims, of these General 
Provisions ara the Contraotor's exoluslve remedy for actual or constructive changes or 
delays by Sound transit. No oourse of oonduct or dealings between the partIes, no 
express or Implied aooeptance of ohan,ge Qf' alterations to the Worl<, and no olalm that 
Sound Transit has been unjustly enriched by an alteration or Change to the work, shall 
be the basis of any other olalm for an llilorease In Contract Price or extens10n In the 
Contraot Time for oompletlon of the Work. 

4.09 'OHANGE8IN QUANTITIES 

A. This Seotlon applies to unit price Itams on the Conhot PrIce Schedule with an 
esHmated quantity of four (4) or more ,and the measured quantities required to 
complete the Work, 

B. Inoreasestn Quantities of More than 26 percent. 

1. 'ShOUld the amual total quantity of a 'Contraot Item of worl<shown on the 
'Bidding Sohedule exoeed 1he estimated quantlly shown on the BiddIng 
Schedule. by mote than 26 percent, the Work In exoess of 125 peroent of 
suoh estimated quantity and not covered by an exeouted Change Order 
specifyIng the ()ompensa'tlon to be paid, will 'be paid for by adjusting the 
Contraot unit prloe as hereInafter pl'ovlded or at the option of the Resident 
Engineer, payment for the Wor.k Involved In such excess will be made on 
a time ·and 'material basis as provided In a,actlon 9.09, Payment on Time 
arid Material Basla. . 

8. The .adJustment of the Contraot unit prloe for suoh exoess 
quantities will be the dlfferenoe between the Confract unit prloe 
and the actual unit coat to perform the work, as determined In this 
'Section. If the oosts applloable to suoh Item of Work Include fixed 
oosts, suoh ftxed oosts will be deemed to have been recovered by 
the Contractol' by the payments made for 126 peroent of the 
estimated quantity shown on the Bidding Schedule for suah Item, 
and In oomputlng the actual unit oost; suoh fixed oosts will :be 
exoluded, Subject to the above prOVisions, suoh actllal unit oost 
w.1II be determined by the Resident gnglneer In the same manner 
as If the Work were to be paid for on t1me-a,ndwmaterlals basis as 
provided InSeotlon 9,09, Payment on Time and MaterIal BasIs, or 
suoh adjustment ·as agreed to by the Contraotor and the ResIdent 
Engineer. 
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h. When the total compensation payable for the numbsi' of units of 
an Item of Work performed In exoess of 125 peroentof the 
estimated Quantities 'Is lesa than $6,000 at the applloable Contraot 
unit prloe, the Resident Engineer reserves the right to make no 
adjustment 'In said unit p~oe, 

O. Deoreases of More Than 25 peroent. 

1. Should the total pay quantity of any Item of Work required under the 
Contraot be less than 76 percent of the estimated quantity thereof, an 
adjustment In compensation pursuant to this Section will not be made 
unless the Contraotor so requests In writing, If the Contraotor so 
requests, the quantity of said Item performed, unless oovered by an 
exeouted Ohange Order speolfylng the oompensatlon payable therefore, 
will be paid for by adjusting the ,contraot UI1It prloe, or at the option of the 
Reslder'lt Englneer,payment for the quantity of the Wor\< of slloh Item 
.performed will be made on time and materials basis as provIded In 
Seotlon e.:09, Payment 01:1 Time and Material Basis. 

2. 

.s. 

Adjustment of the OOr:ltract unit pr.lca for such deoreasecl quanUtles will be 
the dlffe'renoe between the 'Oontract unit prloe and the actual unit oost, 
which wllI·be determined as hereinafter provided, of the total pay quantity 
·of the Item, Including fixed oosts. Suoh aotual unit oost will be determined 
by the Resident Engineer In the samB manner aelf the Work were to be 
paid for as 'provlded In Seotlon 9,09, Payment on Time and Material 
Basis, or 'such adjustment ·WlII be as agreed to by theContraotor and ,the 
Resident Engineer. 

N.o oompelisaUon shall be made In any case ·for ·Ioss of antlolpatory 
profits, 

p, If the Oontractol' disagrees with an equitable adjustment determlhstlon by the 
Resident Engineer, the Contraotor shall strictly follow aI/ prooedures In 
aocordanoe w.lthArtiole 10'1 Delays and Clelma. Failure to do so shall oonstltute 
the Contraotor's aooeptance of deter.mlnatlons by the Resident Engineer. When 
ordered .by the Resident engineer, the Contractor shall proceed with the Work 
'pending determination of the adjustment In costs or time, 'as applicable. 

E. When 'Sound Transll has entered an ·amount fol' ·any b'ld Item, whether ·unll or 
othelwlse, solely for the purpoee of providing a common bid for all bidders., this 
Seotlon 4,09, Changes :In Quantities, shall not .apply. Ar:ty Impact ·due to an 
Inorease ·o.r deorease In the amount provided for the purpose of obtaining iii 
common bid shall be the sole I'lek of the Contr.aotor. 

4.10 t!I.IMINAiED WORK 

A, Sound Transit may, by written order to the Oontractor, omit work, equipment 
and/or material to be provided under thla Oontraot, and the value of the omitted 
work, equipment and/or material will be deducted from the Oontr.ac't Price, The 
deducted value will be based upon the applicable unit price or lump sum, or If 
there Is no suoh price. the deducted v.alue will be &\ lump sum agreed lIpon In 
writing by the Contraotor and Sound Transit based on the Sohedule of Values 
and other ooallnformatlon submitted by the Oontraotor or obtained otherwise by 
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B. 

Sound Transit. In the event that no agreement can be reached on a lump sum 
basis, Sound transit shall be entltled to a deduction based on the value as If the 
work were to be paid for on a Time and Material basis as provided ,In Seotlon 
9.09, Payment on Time and Material Basis. 

Should any Contraot item of the Work be eliminated In Its entirety, In the absence 
of al'1 exeouted Change Order oovering such elimination, payment will be made 
to the Contractor for actual costs Incurred In conneotlon with such ellmlna"ed 
Contraot Item If Inourred prior to the date of notification In writing by the Resident 
Engineer of such elimination, 

c. If aooeptable material Is ordered by tbe Contractor for the eliminated work pr.lor to 
the date of notification of suoh elimination by the Resident 'Engineer, and If oraers 
for ,suoh material cannot be OEll1Geled, It will be paid for by Sound Transit at the 
actual oost t(3 the Contractor. In euoh case, the material paid for s'helll become 
the pl'opeliy of Sound Transit and the aotual oost .of any further handling will be 
paid for by Sound Transit. If the material "Is returnable to the vendor and If the 
ResIdent Engineer so dlreots, the material shall be returned and the Contractor 
will be paid for the aotual oost of charges made by the vend.or for returning the 
material. The €lOtusl oost of handling returned material will be paid for by Sound 
Transit. 

4.11 DIFFERING SIT5 OONDITIONS 

A. The Contractor shall Immediately upon dlscover.y, and before the oondl'tlons are 
'further'dlsturbed, notify the Resld.entEnglneer, In writing of: 

1. Subsurface or 'latent physloal oondltlons at the SIte whloh dIffer materially 
from ,the conditions Indloated In the Contraot Doouments; 

2. Unknown phYsical oondltlons at the "site, of an unusual nature, whloh 
differ materlsrlly from the oondltlons ordinarily enoountered and generally 
reoognlzed as Inherent In the Work of "lhe of:laracter provld.ed for In the 
Contraot. 

B. The Resident -Engineer will promptly Ilwestigate the oondltlons. 

C. Unless othelWlse agreed upon In wrIting by Sound Transit, withIn fourteen days 
of the contractor's Initial written notlfloation of the Differing S'lte Condition to 
Sound Transit, the Contractor shall provide: 

1. A detailed description of the Differing Site Condition: 

2. A reasonable estimate of fhe price and time Impacts suoh Differing Site 
Condition shall cause to the Con.traot; and 

3. SLlbstantlve, contractual, emd technical basis supporting the exlstenoe of 
tile Differing Site Condition 'and Its Impaots. 

D. Within 14 days from reoelpt of the Conlrao\ol"S detailed description of Impaots, 
Sound Transit shall either: 

1. Iss"ue"a Change Notice (CN) or a Ohange Order (CO),: 
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E. 

F. 

G. 

H, 

2. 

3. 

4. 

Make a written determination that the event or oondltlon ·does not Justify 
any changes to the Contraot; 

Request additional Information., or 

Respond to .the Contraotor :and Indloate when a determination will be 
made, If It oannot be made within the above stated 14 days. 

If Sound Transit finds that oondltlons are materially different and oause a material 
Inorease or deorease In the Contractor's cost of, or the time required for, 
performance of any part of'the Work under ·thls Contract, 1he Resident Engineer 
will make an equitable adjustment In th$ oost or the time required for the 
performanoe of the Work, as provided In Paragraph G 'below, 

No request by the Contractor for an equitable adjustment to the Contraot for a 
Dlfferl'ng Sitet Condition shall be allowed l:InleSB the Contraotor has given the 
required written notioe. 

Cost Elnd time aqJustments fora differing Bite oondltlon aocepted as a ·ohange by 
the Resident Engineer shall be resolved In accordance with this Article ·and 
Article 10., exoept to the extent that an equitable adjustment for any oondltlon 
otherwise within the scope of this Section has been addressed by unit prloe or 
Provisional .Item, which shall oontrol If provided, All other provisions and 
requirements of this Section shall apply to suoh oondltlons, I'ncludlng without 
limitation, notlfioatlon obligations and Investlgatloll requirements with respect to 
any sLlohcondltlons. 

After provlCllng Notice to Sound Transit and upon rece.lvlng dlreotion from the 
Resident Engineer, the Contraotor shall be required to continue with performanoe 
of all work pending r-esolutlon of the Differing Site C'ondltlon and maintain Its 
progress with the Work, 

.\. If the Contractor does not agl'ee with ·Sound Transit's determination that the 
event or condition does not Justify an~ change to the Contract, the Contl'actor 
must file a Claim In accordance with Article 10, Delays and Claims, or sllCh right 
to any adjustment In Contract Prloeand/or Contract Time .shall be waived. 

4.12 VALUEENGIN~ER.ING CHANGE PROPOSALS (VEepS) 

A. Sound Transit encourages the Contraotor to submit Value i:nglneerlng Change 
Proposals (VEeps) \n order to avail Sound Transit of potential oost or time 
savings or Increased 'safety .durlng construotlon. The Contraotor and Sound 
Transit will share any savings In aooordanoe wltll this Seotlon. VeCPs may be 
submitted at anytime after Notice to Proceed. 

B. l'he Contrao.tor shall submit VECPs directly to the Resident Engineer. 'As a 
minimum. the fol/owlng Information shall be submitted by the Contractor with 
each VECP: 

1. Desorlptlon of the existing Contract requirements that are Involved In the 
proposed change: 

2. Desorlptlon of thE! proposadchangej 
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, 
3. 

4. 

5. 

a. 

7. 

Dlsousslon ot differences between existing requIrements €\nd the 
proposed ohange, together with advantages and disadvantages; 

ItemiZation of the Contraot requirements that shall be ohanged If the 
VEep Is accepted (e.g., drawing numbers SInd speolfloatlon): 

Justification for ohanges In f.unotlon or characteristics of eaoh affeoted 
Item, and effect of the ohange on performance ·of the end Item; 

Effect of proposed ohange on IIfe-oycle costs, Inoludlng operation, 
maintenance. replaoementcosts.and life e~peotanoy; 

Date or time by which a Change Order adopting the VECP shall be 
Issued In .order to obtain the maximum cost reduction. noting any effect 
on ·oontraot oompletlon time or delivery schedule,: and . 

8. Cost estimate for existing Contract reqUirements correlated to the 
Contractor's unit price or lump sum breakdown and the proposed 
ohanges In those reqUirements •. 

9. Costs of .development and Implementation by the Contraotor shall be 
provIded. 

10. Additional oosts to Sound Transit (6.,g./ oosta of testing. redesign, and 
effect on other oontraots) shall also.be estimated. 

C. Sound Transit retains the right to reject a VECP without revIew. without reoourse 
by the Contraotor If a similar change Is .already uT'lder reView; or If In Sound 
Transit's sale opinIon. the potentlai savings are unlikely to Justify the cost of the 
revIew; or If the proposed change Is otherwise unaooeptable to Sound Transit. 

P. Sound Transit sha'l/ expeditiously process VECPs acoepted for reView but shall 
not be liable for any delay In acting upon any VECP ·s"lbrnltted pursuant to this 
Seotlon. Sound Transit may .aooept,ln Whole or In part,by Change Order, any 
VECP st.:lbmltted pursuant to this Seotlon. Until an order to prooeed Ie Issued on 
a VECP. the COAiraotor shell remain ·obllgated to perfcrm In aooordanoe with this 
Contract. Change Orders made pursuant to thle Seotlon will 80 state. Sound 
TrGlrtslt'sdeolslons as to acceptanoe or rejection of any vecp shall be at Sound 
Transit's sole dlsor.etlon and shall be final and not s\:Ibject to review by a dispute 
resolution prooess or otherWise. 

E. If iii VECP submitted by the Oontractor pursuant to this Seotlon Is aooepted. the 
Contract Amount shall be reduced by an amount equal to fifty peroent of the 
Estimated Net Savings (ENS) 10 tRe Contraotor plus fifty paroent of Sound 
Transit's Review Costs (SmC) (or the reduction:::: O.5EN8 + O.5STRC). The 
Estimated Net Savings shall 'be oaloulated by subtracting the Contraotor's Costs 
from the Contractor's Estimated Gross Savings. For the purposes Of this 
Seotlol1, th~ Contractor's Costs are defined as the reasonable costs Incurred by 
the Contraotorln preparing the VECP and making the ohange, SUch as 
oanoellatlonor restocking charges; ,and the Contraotor's Estimated Gross 
Savings ar.e defined as the dlffel'ence between the oost of performing the Work 
,aooording to the existing r.equlrement and the cost to perform the Work aooording 
to the .proposed ohange. The Contraotor's profit shall not be oonsldered part of 
the cost end shall not be reduced by application of the VECP. 
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F, The Contraotor shall Include appropriate v.alue engineering 1noentlve provisions 
In all suboontracts of $1'00,000.00 or greater, and may Inolude those prOVisions In 
any subcontract. In determining Estimated Net Savings for ooat reduatlon 
proposals that Involve a 8'ubcontraotor, .only actual costs to the Contraotor and 
Subcontractor. as defll1ed In Paragraph E. above, will be allowed as Contraotor 
Costs. Inoentlve payments made to theSuboontr.actor by the Contractor In 
oonnection with the oost reduction proposal will not be Illllowed In determining Net 
Savings. 

G., Sound Transit 1s subJeot to publlo dlsolosure of recorda In aooordanoe. with 
Washington State Law, Material and Information, whloh may be submitted as 
part of any VECP. will be subJeot to such publlo disclosure pursuant to St2lte .law, 

1-1, The compensation provisions of ,thle Section shall oonstltute the Contraotor',s 
exoluslveand complete oompensatlon for Sound Transit's .use of the VECP, and 
the c.ontractor shall havs no right to additional oompensatlon for future or 
additional uses of the VEOP. Sound Transit shall have an absolute and 
unrestricted right to use the conoepts, Ideas, methods, materials, and any other 
salient feature of a VECP, for any purpose other than on the Contract or 
oontraots for whloh It was submitted. 

I. Sound Trans'it's determination of the value of the Estimated Net Savings Is final. 

ARTICLE 5 MATERIALS AND EQUIPMENT 

5,01 ~ENERAL 

A. The Contractor 'shall furnish all materials, Including without limitations, equipment 
and completely or partially assembled ·Items, required to oompletethe Work, 
exoept materlale that are designated 'In the Contraot Documents to be furnished 
by Sound Transit. 

B. Materl,al and equipment furnished and Installed for this Work shall be new and of 
a quality equal to or better than that speolfled, 

C. Sound Trans1t's acceptanoe of matal'lals on the basis 'of oompllance 
dOQumentatlon, Inspection or testing shall 110t relieVe the Contractor .of Its 
'obllgatlon for oonformanoe with the Contraot, 

D. Manufacturers' Wal"r.antles, Instruotlon sheets,and parts lists, which tire to be 
furnished with oertaln materials, shall be delivered to the Res.ldent Engineer 
before Aooeptanoe. 

E, The 'lnElterlals and ·equlpment provided and work performed 'by the contractor 
shall strictly oonform to the requirements contained In the Contraot Documents. 
The burden of proof that the oompleted Work .oonforms to the Contraot 
Doouments sha'll be on the Contraotor, 

5.02 MATERIALS CeRTIFICATIONS 

A. All materials exoept materials speolffed by brand name 'or mark or manufacturer, 
furnished for use or Inoorporatlon In the Work, shall be covered by quality 
oertlfloatlons, test results or other dooumentatlon as required by the Contract to 
establish oompllance of the 'products with Contract requlr.etne.nts. Unless speolflo 
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H. The Contraotor shall maintain Its reoords In suoh a manner as to provide a orear 
dlstlnotlon between the direct costs of Worl~ paid for or required to be paid for on 
a Time and Maierlal basis and th~ costs of other operations. 

ARTICLE 10 DELAYS AND CLAIMS 

10.01 C~AIMS 

A. Notloe of Intent '10 Claim 

1. In order '10 reoelve any reoovery or relief under or In oonneotion wIth the 
Contraot, tM Contraotor must submit a written Notloe of Intent to Claim to 
Sound Transit through the Resident Engineer In aooordanoe with the 
provisions of this Article. Failure to comply with these requirements shall 
constitute a waiver by the Contraotor on any right, eqUitable or otherwise, 
to bring any such olalm against Sound Trans'lt. 

2. The written Notloe of Intent to Claim shall set forth: 

3. 

4, 

S, Claims 

a, reasons for which the Contraotor believes additional 
compe~satlon will or may be due; 

.b. natur.e'of the oosts Involved; 

0, the Contractor's plan for mitigating such -costs; and 

d, the Contraotor's best estlmate·of the amount of the po,tentla'\ olal'm, 

The Notice shall be Bubmltted within ten (10) days after the everrl or 
oocu'rrenoe giving r.le8 to the potential olalm, or the denial of a Request for 
Change or the 1e;suanoe of a unilateral Change Or.der by Sound Transit. 
However, If the ev.ent or-ooourrence Is olalmed to be an aot or omission of 
Sound Transit, a Notloe of Intent to Claim shall be given by the Contractor 
wlthlA ten (10) days after the 'Contractor dlsoovers the act or omlsslon atJd 
prior to the time for performance of that portion of the Work to which 'suoh 
alleged 'act or omission relates, 

TI1e notloe requirements of this Article are In Elddltlon to any other notloe 
requlremehts set forth In the Contraot. 

1. General 

a, 

requested bySOl:tnd Transit, the 
au such further Information and details as may be required to 
determine the faots and contentions Involved In sa'id alalm, The 
Contraoiol' shall give Sound Transit aooess to Its bool<s, records, 
and other materials relating to the Work, and shall oause Its 
Subooniraotors to ·do the same, so that Sound Transit can 
Investigate said olalms. The .contraotor shall provide Sound 
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b. 

0. 

Transit, on request, with copies of all suoh books, reoorda, Md 
'other material determined to be pertinent to the claim. 

Failure to submit aUfflolent detail to permit Sound Transit to 
oonduot a review of the olalm will result In rejection of the claim. 

Eaoh olalm the Contraotor submits for an adjustment that Is 
related to a delay for anyoause shall be acoompanled by: 

(1) a revised oonstruotlon sohedule refleotlng the effects of the 
delay; end 

(2) proposals to mlnlml:<::a these effects. 

d. If the Co.ntraotor falls to submit any claim In writing In the time and 
m~nner speolfled herein, It shall waive any relief 1hat might 
otherwise be due with respect to suoh olalm. Depending upon the 
grol.mds for the relief and the natl!lre of the relief Bought,addltlonal 
Information and/or oondltlons of submittal may be speolfled 
elsewhere In this Contraot. 

a. The Contraotor shall oontlnue to worl~ durIng the Dispute 
Resolution prooess In a diligent and timely manner as ulrected by 
Sound TraMslt, and shall be governed by ·all applicable provisions 
of the Contract, 

.(. At all times during the oourse of the oonfllc! or dispute resolution, 
IMa Contraotor agrees to oontlnue ·10 perform the Work with due 
dillgenoe, unless a 6top Work Order has been Issued by Sound 
Tremen. In the event the disputed matteirlmpedes oontlnulng 
performance .• the Contractor shalllt,form Sound Transit In writing 
of the Impediment and seek direction aa to hoW to prooeed. If the 
Contraotor falls to pr.ovlde such notice to Sound Transit, It shall be 
assumed that the Contraotor Is proceeding with performanoe of 
the Contract. 

g. The Contraotor shall maintain oost records ofaH Work that Is the 
basis of any claim In the same manner as Is reqUired for time-and" 
materials work In Article 9.09, Payment on Time and Material 
Basis. 

h.Both partl,as have a duty to take all reasonable steps necessary to 
mitigate l·o8ges resulting from the 'dispute whether thoselosse·s 
are their own ·or another party's losses, unlees suoh mitigation 
would require the party to relinquish their posItIon 11'1 the dispute. 

2, Submlttal.and Prooesslng of Claims 

a. The Contraotor shall submit Its claim In writing to the Residant 
E.nglneer. Sound Transit shall respond Within sixty (60) days after 
reoelpt of the olalm. Sound Transit may -request In writing, within 
thirty (30) days of reoel.pt of Ihe olalm, that the Contraotor provide 
any additional documentation that may be required to support the 
Contractor's claIm or dooumentatlon that may ~elate to defenses 
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or olalms Sound transit may have agalnst.the Contractor, Sound 
Tranalt shall respond In wrIting to the Contraotor's claim Inoludlng 
any additiona.l dooumentatlon as requested by Sound Transit, 
within either thirty (30) days of receipt of said additional 
d.ooumel1tatlon, If the Contraotor responds durIng ·the InlUal sixty 
.( 60) day period, or within a period no longer thaA that taken by the 
Contraotor ;In produolng the additIonal dooumentatlon, whlcheyer 
Is greater. In no event shall the extension of the response time 
resulting from Sound TransIt's request for additional 
docLlmentatlon and the Contraotor's response time be deemed to 
waive any statutory IImlts'or rights to Sound Transit. 

If the claim Is found to have merit, the settlement Will be 
negotiated in compllanoe with Article 4, Changes and Change 
Order Process. 

1, 
D.lspute Resolution process may Include 

a, . tes Review Board (DRB), medlatlo.n or other means as 
may be agreed upon between the .parties for settling a dispute, 

d. If the Dispute Resolution prooess finds the olalm to have merit and 
If both aooept the finding, Sound Transit and the Contraotor will 
negotiate the terms and value of a Change Order In accordanoe 
with ArtIcle 4, Changes and Change Order Prooess, 

3, In no avant shall any olalms be made after Fh~al Payment Is made, except 
for thoee olalms that are expressly reserved In writing as provided In 
Artlele 9,0813. Fallure.by the Contraotor to submit ohalms In a timely 
manner shall result In a waIver ~y the Contraotor as to suoh olallms. 

4, 

10.02 DELAYS 

A. LiqUidated Damages 

1. For eaoh and every day that any portion of the Work r.emains Incomp1ete 
after a deSignated Contraot Milestone, Including Intermediate or final 
completion dates, as speolfled In .the Speolal Provisions, damage will be 
sustained by Sound Transit. TRese damages may Inolude, 'but ar.e not 
neo6saarlly limited to the following: 

a, Delays In ocmpletlon and operation of the translt.system; 

b, increased oosts of Contract administration, englneerlngJ 

Inspection, and 'other Sound Transit functions related to the design 
and oonstructlon ·Cif .the ProJeot: 
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EI. 

0, Costs resulting from delays to Interfacing Contraotors; and 

d, Costs relating from 1mpaots to businesses along ;the alignment. 

2,Beoause of 1he dlrfloulty in computing the aotual materIal loes and 
damages to Sound Transit, It Is determined In advanoe and agreed by the 
parties hereto that the Contraotor will pay Sound Transit 'the amount(s) 
set for.th In the Speolal Provisions for eaoh day of delay as representing a 
,reasonable foreoast of the aotual damages that Sound Transit will suffer 
by the failure of the Contractor to 'complete suoh Work, or portion thereof, 
within said tlme(e), The execution of this Contraot shal\oonstltute 
e.oknowledgem~nt by the Contraotor that It has asoertalned and agreed 
.that Sound Transit will aotually sl:lffer damages In the amount herein flKed 
-for -eaoh and avery day during whloh the oompletlon of the Work or 
portlo'ns thereof Is avoidably delayed beyond the speolfled tlme(.s). 

3. Sound TransIt may daduot assessed liquidated damages from any 
monies due or that may beoome due the Contraotor under the Contraot. 
If suoh deduoted monies are InsufflQlent to reoover the liquidated 
damages owing, the Contraotor -or the Contraotor's suret~ or euretles shall 
pay to Sound Transit any deflolenoywlthln 30 days after completion of the 
VVork. ' 

4. VVl'lere liquidated damages for contraotor-caused delays are applloahle, 
Sound Transit shall not seek aotual damages for delay; however, to the 
extent liquidated damages are not applloable, Sound Transit reserves all 
other rights and remedies provided -by law or under this Contraot. 

'Extension of Time for Certain Delays 

1, Notice of Delay or Potential Delay, 'immediately., but In any event no 
more than five (6) days, after the Contraotor foresees or sl:tould foresee a 
delay or a potential delay 11':1 the pooseoution ,of the Work or 'upon the 
ooourrenoe of a delay or pote'ltlal delay that the Contraotor regards as 
unavoidable, the Contraotor shall notify Sound Tr.anslt of suoh del'ay ,or 
potential delay. Within five (6) days of such notloe the -oontractorshall 
provide In writing the probability or the oocurrenoe of suoh dalay, the 
extent of the delay, the speolnc Impaots and effeotsof the delay on critical 
path actlltltles and the -Construotlon Sohedule, and Its possible oause. At 
a minimum the written notloe shalt Include: 

a. The facts underlying the .potential delay; 

b, The nature of tt.le any additional costs whloh may be caused by 
the potential delaYi 

o. The nature of any addlUonal time whloh may be needed; 

d. Contraotors plan fer mltlgatlngsuoh costs and delaYi and 

e. An estimate of the oost Impaots due to the delay or the potential 
.cIelay and an estimate of the time .extenslon 'required for 
mitigation. along with all substantiating faoisand supporting data. 
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2. The c.ontractor shall lake Immediate sleps to prevent, If posslbla, the 
occurrenoe orcontlnuanoe of the dalay. If this oannot be done, the 
Contraotor and Sound transit will determine how long the deley will 
oontinue and to what extent the proseoutlon and ooompletlon of the Work 
are being or will be delayed lhereby. Sound Transit will also determine 
whe.ther the delay Is to be considered avoidable or unavoidable and notify 
the Contractor of Sound Transit's determination. 

3. The Oontractor e.grees that no olalm sh611 be made for delays for whloh 
timely wr1ttal'l notlcs, ;8S specified above, Isnct made to Sound Transit. 

c. Avoidable Delays 

1. Avoidable delays In the pl'oseoutlon of the Work shall Inolude delays that 
could have been avoided by the exerolse of due cars, prudence, 
ooordinatlon, foresight and dlilgenoe 011 the part of the Contractor r Its 
Suboontraotor-e, or Its Suppliers at any tier. gxamples of avoldabl$ del~yG 
Include, but are on at limited to: 

a. Delays that may In themselves be unavold"blebut do not 
neoessarllyprevent °or delay the proseoutlon of parts of 'the Work 
or the oompletlon of the Work within the Contraot Time (e.g" fit 
within the Float.tlme shown on the Oonstructlon Sohedule(s).) 

b, 

c. 

d. 

e. 

Time assoolated with the reasonable activities of Sound Tranalt, 
third party stakeholders or other oontraotors employed by Sound 
Transit that do not neoessar.lly prev.ent the oompletlon of the 
Contraot WithIn 'the Oontraot Time. 

Delays that may In themselves be unavoidable, but which do no! 
affeot any Crltloal Path aotlvlty Or.! the acoepted Oonstruotlon 
Sohedule(s). 

Strll<es, normal weather oondltlons l meohanloal breakdown, 
equipment failure, and aots of negllgenoeby the Oontractor's 
foroes, Inoludlng Suboontraotors an~8uppllers. 

Delays In the prosecution of the Work due to: 

(1) 

(2) 

(3) 

The contractor's failure to provide sufflolent resouroes, 
°lnoludlng, but not limited to: personnel, equipment, 
matel'lal, or plant: 

The contraotor's failure to submit required work produots 
In a timely marmer: 

The Contraotor'sfallure to prooure and/or deliver materials 
a-nd/or equlpmenlln Os timely manner. 

2, If recluested by the Contractor., Sound Transit may grant an extension of 
1lma for the avoidable delay, If Sound Transit determines that an 
extension Is In Sound irenalt's best Interest. Time extensions shall be 
Issued tl1rough a Change Order. 
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D. UnavOIdable O,elay 

1. 

2. 

An unavoidable delay means' a deja 
oannot be regarded aa avoIdable un~ In the proseoutlon of the Work that 
delays ·ahall./nolude ,delays that resUlt'! Paragraph 10,Q2C. Unav.oldab'le 
.the Contractor and that-could not h&lver~m oauses beyond the oontrol,of 
oare, prudence, co,ordlnatlon for I een avoided .by the exerolse of 
'Contraotor, Its SUbcDntraotor~ or l~sS ~htl and dillgenoe -on the ,par! of the 
provIsion 'Is speolflcally provided In t'h u'd"ers at any tier, and for whloh no 
or mitigating such delay. e ontraot Documents for managIng 

Examples of UnaVoidable Delays Inclu"'e b t 
.., " u are not limited to' 

a. Acts of God. • 

b. Fire. 

o. War. 

d. :Rlot. 

e. LJnusl:lally Severe Weath U ' 
shall not be deemed u~~'su~~s~al~e sev~r~h weather oondltlons 

WstandharddeVIEItions from the meaA ~f ~:ta rec~~d~~rb Wy '~~In _J~o 
. e~t sr bureau for the SeattIe a d T e " 
over (he past twenty (20) years nl acoma metropolitan area 
,condltlona shallba updated ~ee:~~a ~e O~~~lt~~o;a~heJ 
provided to Sound transit. To proeolude the dlffioultles of aotu~1 
measurement the parties hereto agree that weather data at the 
Site shall be expressly deemed to be the same as that measured 
at the Seattle-Taooma International Airport by the Environmental 
Data and Information Service of the National Ooeanio and 
Atmospherlo AdmlAletratkm ("NOM") of the U.S, Department of 
Commeroe. 

f. Epldemlo. 

3, Extension of Time: For delays that the Contractor has given notice 
pursuant to this Seotlon, and considers 10 be unaVOidable, the ContrElotor 
shall submit to Sound Transit oomplete written Information demonstratIng 
the effect of the delay ,on the orltloal path on the aooepted Constl1uotlon 
Sohedule. The aubmlsslem shall be made within ten (10) days after the 
end of the ooourrenoe that Is olalmed to be responsible for the 
unavoidable delay, 80und Transit will review the Contr~ctor's submission 
at:ld determine the number of ' days of unavoidable delay and the effeot of 
suoh unavoidable delay on such orltlcal path, Sound Tr.anslt 'may grant 
an :extenslon of time to Ihe extent that unavoidable delays necessarily 
affect the critical path In the Construction Schedule(s). During s·uch 
extension of time, liquidated damages will not be charged to the 
Contractor. It Is understood and agreed by the Contraotor and Sound 
Transit that time extens'lons due to unavoidable delays necessarily 
Involve crltloal path operations that would prevent completion of the Work, 
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E. 

·F. 

or portion thereat, within the Contract Time, Time extensions shEll1 be 
Issued via a OhangeO,rder. 

OonourrentDelay 

.If Sound Transit determines thatlhere are delays to the project as a result of 
oonourrent delays for whloh both the Contraotor and Sound Tranaltare 
oontrlbutors, Sound Transit may grant a time extension. However, no 
oompensatlon will be due ·to the Contraotor for this time extension due to the 
oonourrent nature of delays. 

Shortage of Materials 

No extension of tlma will be granted for a 'delay aaused 'by a shortage of 
materials (exoept Sound Trflnslt~furnlshed materials), unless the ·Oontractor 
furnishes to the Resident Englneel' dooumentary proof that the Contraotor has 
diligently made every effort ·to obtSlln slJch materials froln all known sources 
Within reasonable reaoh of the Work .and further proof In the form of crltloal"path~ 
analysIs data as required In Seotlon 10.01., Olah:ns, that the Inability to obtain 
suoh materials when originally planned did In faot oause e delay In final 
completion of the entire Work whloh oould not be oompensated for by reVising 
the sequenoe of the ContreotGr's operations, Only the physloal shortage of 
material will beoonsldered under these provisions as a oausa for extension of 
tlma; and no ,consideration will be given 10 any olalm thatmatel'lal could not be 
obtalnedata reascmable, praotioal, or econot'nloal cost or price., unless It Is 
shOWr:1 to the satlsfaotlon of the Resident Engineer the;t suoh maierlal could have 
been obtained only at exorblt-ant prloes entirely out of IIr:II;' with ourrent rates, 
taking 'Into acoount quantities Invo1ved and the usual practloes In obtaining .suoh 
quantities. 

G. Compensation for Certatn.Delays 

To the extent that the Contraotor proves (a) that the Contractor has been delayed 
Incompletlon of fhe Work by reason of .ohanges made by Sound Transit under 
thesa General PrOVisions, or a stop Work Order, or by any other aotlon 'Or 
omission of Sound Transit: (b) that the Contraotor was not conourrently 
responsible for the delay; (c) that fhe Contraotor has suffered actuallo$ses as a 
result of the delay; (d) that but for Sound Transit's actions, the Contraotor could 
not have sUffered such actual losses; (e) that the Contraotor oould not have 
mitigated such aotual losses despite taking all precautionary and remedial 
aoflons: and (f) that the delay was not within the contemplation of ,the Contract; 
then Sound Transit shall pay to the Contraotor as full 'Compensation for any suoh 
.delay, and for any actual and real disruption which may have been assoolated 
with any suoh delay Whloh the Oontraotor oan clearly quantify and oaloulate, the 
amount of the aotual loss as oomputed In aooordance with the Contract 
Documents, provIded "that the Contraotor ahall strlotly oomply with the notloe and 
other claims procedures set forth In Seotlon 10.01, Claims. Unless the 
Contractor satlsfle.s the provisions .of this Seotion, the Contraotor's sole remedy 
for :Sound Transltwcaused delay shall be an .extenslon of time under Paragraph 
10.02B, Extension of Time for Certain Delays, 
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ARTICLE 11 DISPUTE RESOLUTION 
11,01 PURPOSe OF PISPUTE RESOLUTION 

The purpose of this Dlspl:ite Resolution Section Is to provide a struotured approach for 
the parties to 1'9solv.e disputes fairly at the lowest level possible without Inourrlng 
slgnlfloant administrative costs, It Is agreed by the parties that the parties shalf ,enter 'Into 
the dispute resolution .prooass In good faith and that use of the ·dlspu·te resolution 
processes for p'urpoees other than resolving a legitimate dlapute (e.g. as a delay ·taotlc) 
shall be evldenoe of bad faith In the performanoe of this Contract, 

'11 ,02 CONTINUATION OF WORK WHILEDIBPUTE RESOLVED 

At all times during the course of the conflict or dispute resolution, the Contractor agrees 
fooontinue to perform the Work wit" due dillger:loe, unless a ·Stop Work Order has been 
Issued by Sound Transit. In the event the .dlsputed matter Impede~ continuing 
performance, the Contraotor shall Infol'nl Sound Transltlr.l wrltlng of the Impediment and 
seel< dlreotlon as to 'how to proceed, If ·the CGntraotor falls to provide such notloe to 
SouAd Transit, It shall be assumed that the· Contraotor ·Is prooeedlng with performance of 
the Contract, 

11.03 DUTY TO MlilGAr~ 

Both parUes have a duty to taka all reasonable steps necessary to mltlsete losses 
resultl11g from the dlsputawhether those loas~B are their own or.ana.ther party~s ./osses, 
,unless suoh mitigation would require the 'party to relinquish their position In .the dispute. 

11.04 PARTNF:RING 

A. Preventing Conflict 

1. The .partles agree to use the pl'lnolples of Projeot P·artnet'lng: 
oollaboratlon and cooperation to IdentUy .Ewd engage In measures \0 
prevent and resolve potential soul'ces of conflict before they esoalate Into 
disputes, claims, or legal actlona. Suoh measures shOUld extend to all 
levels of the Work, Inoludlng lower"tlered Suboontractors, ·and may 
Inolude the following: 

a. Conducting a one-day workshop 'to "klok"off" the performance of 
the Work by Introducing the conoepts of Projeot Partnerlng and 
holding follow-tip workshops at leasl annually, 

b. Developing and Implementing a Partnerlng Aotlon Plan devoted to 
developing and maintaining a oollaboratlve atmosphere on the 
proJeot at .allievels, 

c. Developing and Implementing a 'Dispute Escalation Prooess. 

d, COI~ductlng faoilitated, Exeoutlve Partnerlng Sessions among the 
sen'lor managers of eaoh party to discuss Issues related 10 
potential oonfllots and to engage In oollaboratlve problem solving. 

e. Conduotlng training for all parties In teambufldlng, collaborative 
problem solving ,and conflict resolution skills, 
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c. 

f. Conduotlng evaluailons of the ProJeces partnerlng ·efforts, 
Inoludlng language from this Seotlon In oontracts for 
Subcontraotors who become Involved In the performanoe of the 
Work. 

2. Sound Transit will provide the Partnering Faollitator and Facilities. All 
other oosts associated with the Contraotor's.partlclpatlon In the partnerlng 
program shall be Jnoluded In the Contraot Prloe. 

B. Resolving Conflicts 

11.05 

A. 

B. 

c. 

1. Sound Tra'nslt and the Contraotor agree to use their best efforts to resolve 
disputes arls1ng out of or related to this Contraot usln9900d faith 
negotiations ancl the prlMlples of ProJeot .Partnerlng by daysloplng and 
Implementing a Pisputa Esoalatlon Prooess that provides for the timely 
resolution 'of disputes as 0I08e to the their point of orl91n as possible, It Is 
agreed that .the forego'lng will not negate any of the Contraot reqUirements 
for providing timely notloe and the timely 9ubmlsslcm of doouments ;that 
are required elsewhere In the Contraot ·Doouments. 

2, 

For 
mediation, a medlalor shall be ohosen that Is agreeable to all parties 
Involved In the dispute andsuoh agreement shall not be unreasonably 
withheld. All statements made by parlles Involved -In the dle-pute to the 
medIator .shall remain confidentla'i and shall not be disclosed by the 
mediator In any Iltl'SEItlon or other .olalm prooeedlngs. All ,parties hereby 
agree tosuoh terms and signature ·of the Contraot provides written 
oonflrmatlon of these terms. 

DISPUTES REVIEW BOARD 

DispUtes Review Board (ORB) may be ·establlshed to assist In resolving olalms 
on 1he Project. Disputed olalms may be heard by the ORB only ·after the olalms 
process detailed In Section 10.01, Claims, has been completely followed. 

The pl'ovlslons forestab.lIshlng·8 ORB, If 8 DRB 1$ to be utilized In this Contraot, 
will be provided In the Special Provisions In the Section entitled Disputes ReView 
l3oEll'd Prooedures. The Thr.ee Party Agreement to be l:Isedln 'establishing a 
DRS Is also looated In that seot/on. 

Where noappr.oved DRB Is currently established or currently opera tine., t~le 
parties will utilize their best efforts to negotiate resolution of claims In eood falth 
utilizing an Plsputes Resolution prooess suoh .as mediation', .or other recognized 
Disputes Resolution prooess for settling a dispute, acceptable to the parties to 
the .contract. 

~~~J~~I3_I~mRll1!1ftWl' 

It Is the Intention of this Alilcle that dlfferenoes between the parUes.arlslng under and by 
virtue of the Contraot sha'" be brought to the attention of Sound Transit at the earliest 
possible time In order that such matters may be seltled without a olalm beIng flied, If 
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(. possible., or other appropriate aotlon promptly taken. The Contractor agrees to defer, In 
the absenoe of special written notloe given by ·So.und Tr.anslt, thecommenoement of any 
I~gal aotionagalnat ·Sound Transll on a matter required to be oovered by written Notice. 
of Intent to Claim pursuant to Par.agraph 10.01 A, Notice of Intent to Ole:lm, ut'\tli all of the 
administrative and dispute resolution prooesses bave been exhausted. <II'" 

ART"ICLE'12 SUSPENSION AND TERMINATION 

12,01 STOP WORK ORDI:R 

A. Sound Tral1slt may at any time and ·for any reason within Its sole dlsoretlon Issue· 
a written order to the Contraotor lhereby suspending., delayIng, or Interrupting all 
or any part of the Work for a speolfled period of time. 

B. In the event that It beoome necessary for Sound Transit to suspend all, or a part, 
of the Work, Sound Transit will de.\lvar a written Stop Work Order to the 
Contractor, which shall describe the following: 

1. Id.entlfloatlon of the work to be suspendedi 

2. The· date and time upon whloh the Stop Work Order Shall be effeotlve: 

3. The period of time during whloh Work wIll be suspended, If knownj 

4. Dlreotlons to .be tal~en regarding suboontraots; and 

G. Other Instruotlons required to safeguard the Work and 'to prevent property 
damage and personal·lnJury. 

O. The Contraotor shall oom'ply Immediately with any written order .It recEllvea .from 
Sound Transit suspending the Work and take all reasonable steps ·to mln'lmlze 
costs allooable 10 the Work covered by the suspension during the period of Work 
stoppage. The Contractor shall resume performance of the suspended Work 
UPOI) ·explratlon of the nollce of suspension, 'or upon dlreotlon of Sound Transit. 

D. Within the period speolfled by the Stop Work Order, or within any extension of 
that period, Sound Transit may: 

1. Terminate the work oovered by the Stop Work Order: 

2. Canoel the Stop Work Order; ·or 

3. Allow the period of the Stop Work Order to expire, 

E. Costs Associated with a 'Stop Work Order 

1.. If a stop Work Order Is canceled or the period of the Stop Work Order 
expires, the Contraotor shall resume work. 

2. The Oontraotor Inay be ellowed an Incr-ease In the Total Contract Price 01' 
an extensIon of time, or both directly attributable to any suspension, 
provided that: 

a. The Contractor submits a Reql:lest for Change In aocordance with 
the requlrements.of the contraot Doouments; 
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APPENDIX 3 
PCL CONSTRUCTION SERVI~ INC. 

SUBCONTRACT 

l'rujIXltNo..: 5701053 

Cost Code: on-Zoo /ij 
ScIbooIdrIct No.: 572844 OS ~ 

RIq. B~ ..,:oB:.......zCCLgo=-.....,I:IltSM=.,un .... 

lbls agreemeat Is lIlade this m day of' __ by IIIId bctweea rg. Cpulru¢l!g SeryJC!!I. hs.. ("Contnelor") l549S SE 3?! Street. 
Suit! 200. BeDIMI!. Wu!dgtDu 2S09§. Plilioe (4W 45HUZO lad Fe+II, (42S) 454-W4 and, NDJthwest Jpfrutrucmra. IDs;, 
("SubCOl'llnlDtor'?, lUI? 'ldfiF BIghm Soptl!. tfm.leder!l We. W,sblggtDg 0003 Witnesseth: 

TBKPR.OJECT 
WHI!JUWI ConbJcIor l1I$ entered Into or will l:Dter Into • gcacnl canstrucIkIn I:OIIfm:t ("Tho Prime Conb'lat") dated w\tb the ~ 
hut Baupd R ... l .Transit AathqdtJ ~cr'?, 10 ftlmillh ccrtaia 1IIIIeriIk, labor, IIId services IIIICI!ISSIr)' for tho ccmstnu;tIon of! Fedml Way 
Tnpsft Ce!d!r ("1\e l?rqject") 1oc:IdecIat: 13~ Mage Sautl!ligut) lilt S!net,ledll'!J Way. WublJU!tpg ill eac:o.rdaIIr;e with VlriDWIIlCllltrllct 
cIocumems herDiDaftcr desetfbed, IIIcIuding ccmia dlawfnp, &peClftcaticm IUd addauda pl1lJlB"ll! by JQ7F CopIpldpg Epgln"" 
r AnlhltecllEagiaoar"). 

WHEREAS Contractor desJrello main Subcollhdor 10 fUrnish crrlaln partlCIIIS orlbe 1Il8\IIritI, labor, andfor cervices for !he Project. 

NOW, THEREFORE, Conlnatcr and SI1bcoDlraClOr aareo as follows: 

SECl'IONI 
S1JBCON'I'RACI" WORK 

I J SubcontJ:actor $b.n. lUll lDdepeadent COIII!acIOI'. p!O\'Ido .ad ftImIIiI all labor, materials. tools, supplier, equipment, moos, 
ficllitier, supervision IIld adminlslrliion DOCCISUY for tho proper and complete perfonaiIna. .. d aceeptanco of tho fallowing portIans of the wcrk 
(h&Ireioafter tho "Subcontraat Work" as lIIorII apa:ificdy dafiDed fa tho Uniform SpecIal CondldoDS to SubcGalaat) fbr tho PrqIccc, toplbar with such 
other portions of !he dlawialS. spociflcatlou 1lI~ addcada II rdated 1hrnIo: b)!mtnst Work as IPesifiglfy outIIDed I. E;hIbft 'W' 

1.2 Subeontrll:lor 181 it D II not ~uIn:d 10 adopt IIIId Implemenl a mandIIIory d!us .... alcobaIlcsdn& progrua In ICCOIdanco wI1h 
Pa .... · ";Ib 6.' aflbe Un/tbzm Speeial Condllioll5 to Subcootrlct. 

SEClJOND 
SUBCONlnACT PRICE 

In QOI1Sidaralion of SubCOlltractor's pertbnnl/lca of IhiJ Subcomrect end the SubcaD\nQt Worlc, lind .. tho limes and sabjco1 to tho terms end 
conditions beroInaftcr set fortb, Conactor sbI11 pay 10 SubtouIncIDr the \OIa1 sum afOne MllDop. Nlpsty-Jbne Dogsapd. Brie Hundred Tbkn 
1M pel 00/100. (5 '.Q?,3,332.0ID, hmlnafter the 'Subl:lmtract PrIce.. 

SEC'I'lONm 
SPECIAL CONDmONS 

The Ualfonn Spea! al Condilioaa 10 Subcontract (Revised 01199), ecmtalnlna Arti~It:S I 1hroup XXII, 1l1'li In;orporaled in tho SubcoIIlract as 
thOllah fiIIIy. forth herein. SUbcoD1I1CIOr hereby acknowledges ~ of the UnifIll1ll Speo/al CoIIditi01lllo Subcoalract. 

This Suboontract Ir acbowledged md ('.QC;Utcd as of the dale tel fOlfll above. 

NB~. w~ PCLCOllltruetfoD~rvlees,1llc:-_ 
" ~ ., ... S-ocr av:.~--.~' - ~ 

'-/-Apo.=;IloooOOe....,..;.;~ ___ ..:....=-=-:.- GiI'ttt H. Homland 
...-::l - - .p,.~ ~ AdmInistration Manager ~: ~~u~ I~, ______________________________ __ 

PLEASI R.E11.1RN: 

Two coplll of tile SalK:oqeract IDd EdUblt" A" (lr MY) cluJy Gl£lltCII for GecIIdoa ... d ntIIrIl by Cplltr.cXor. 
~_Qd CerdflcatiDII nflqaal ElllpklflllCllt Opportaif)',1f appUcabIe. 

Certllicale(.) oflaluraDct Compflua. 
EleeatCII Perf'onnuI.lod PllJllleut BGadr, .. nqulrad. 
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made in auy ~ autboliRd by Ibe Prime Coulno\:t. SubcoutrlCtor'a tompeIIAtiOIl all claims described in J'arqnpb 12.41ha11 be 
limited to the co~ aduIIIIy paid to Contrldlll' in COlllleCliOll with Ihoee claims, and RCeIpt of such paymellt by Coatndor b • 
conclltlon precedeJlt toCoalnlctor's oblipt1aDs hertnmder. 

12.11 Joinder afSubc:outractor: Contnlclor 1lIIY, In 1t11801c cIlIc:reIloII. JoID.SubcontrectDr In lUI)' dI$pII!e resolution prOceediq to 
whIcb Contrac:tDr Is orbecGmelaparty .ad whicb.1n Coutnlctor'a aoIe judameDt, reIateII to or aftecII SubCOlltractor'l performmc:e af lh. 
Sabcan1nlct Work, iIIcllldlq: (a) ID1 dispute reeollldOD procedure provided In !be Prime CoaIract for dIaputes mllq b$reea 
ConlraCtor. 0wDer tzJd/ or othen, Iac:IucIIDc Itbilrallon IIIId wbmlaaloo to ArcbIteet or Ea.IIneer. (b) litIaaIIon; (e) admlJalatratm . 
proceediap; and (d) lUI)' other dilspu.te moludoa procccdIua' appIJcabIe lUlder the pre'\'IIIIDf law. It 80 joined, Subcoon:tor shaD 
pII1Idpate It Ita own apeaae III aid proceccIIq, shall be bound by Its oatc:Dme, and .a..n dismIaa or abate any medlatloD, artdInIIoa or 
Iilicatloa praceediDp IIIl11ltuted qakust Coalrletor UDd. Parqnph 12.7. 

12.1 Claima betweoD CouIrIcIDr IDd Su1lcontnctor: 
12.1.1 I! either party lI&I cWm.s I!pIuIt the o1her which are not covered under ~ 12.3lhrough 12.6, the claimant 

aIId provide writteII DOtIee of auc:h c1aImI to !be other JIITtr wltbln tdxty (60) days after the clIIImaot Imew or should 
have knOW'll 01 the facta a\YInr rile to the clalm,ma:ept .. otherwlle prvvIdeclln Pananph 12.2. Prior tatbe 
CODlmeac:elllllll1 of nitntloa or 1itIptIon, each party Iereca. upOn \he wrllli:D requett of the other parIJ, to submlt 
tbe cIaImI to. medlltnr IIIId to nerodatc: fa aoodlil1th III all &tteIIipt to reach a IlUJemI!llI of the clldma. M¢latloa 
lIbaDbe aoverued by the ConlllnlClloD bKlusIrT MecIla1Ioa Rules of the American hbltratioll Assoc:Iatlon. Neither 
pu1y shall proceed wiCb arbitration or Iltip1ioG 'lrhlle ruecllatloliia cmaotnr,·except II otherwiee Jll'llVidcd III 
Paragnrpb12.6. 

12.7.2 Wlth rapect 10 !be claims IdenllBed In Subpllllll'lllb 12.7.1, If neither party requea mediation, or If meWadon does 
Dol _lYe !be dispute, Contractor may elcct at Ill}' lime to arbllrlte or to \itfpte the dIIIpute, and Sube:oull'lctur 
hereby qRII to arbllntelf 10 elected by Contnc:tor. Su~r IIII1'eeI to dImIIsa or &hateM), proceedlng 
peodiq la a foOllll other tbaII that Iclcc:tIId by Contndor. Anyarbitralion pr'IlCeIIdingeball be goverued by the 
Conatruclion lDdustry ArbIIratIOD RuIct of tile .AIIIericIIl M\lnlioll Asrioc:iallon, 18 aupplemeuted by Subpu.grapba 
12.7.S and 12.1 .• and by Parqraph 12.8 bcrcof. No arbllntlOD or Iitlptloll sha1IlDcIude by COllaalldatiOD, jolader or In 
lIllY other manner. pItt1cs other thaft OwI1er, An'hItec:t. EoaiDeer, Colllractot, Subcantractor IOd any other pel1lOD$ 
INbst:aDtIaIIy bmJlved 111 I C:OQllllOll quellloll of fact or law. whose presence Is ~ If complete reliefla to be 
aceorded. If 1I'bitntI01I1I teIected by CoatncIiOr, the QIII'd tmIderod by the III'bltraliOr(IJ IIhall be tIuI, IIId judgmeut 
JDIIfbe entered OPOIl It In aa:urdanc:e with IPPIbllIe nilllUl)'court b,avla(jwisdlctIon .ti)ereof. 

12.1.s Sobconlractnr I(J'IIIia to rCqu/re Its ~ IDd IIIIurera UI be boUDd by 1lIIY nitration award against It 
Notwilhatlllldln& lIIJ'·provIeIoDl otlaw or I'1IIe of II'bItI1ltloa 10 the coatrary, 1IDY)IIrty to lIIarbllrallon lIgTeed to 
hereID may milltllelf oflbe dlac:overyprocedwet provided for la the Fe4erJ1 RuIea ofCMl Procedure. 

12.7.4 Neither Subc:oldnr:lor Dor Contnlc\Dr ahaII COIJlIIIeIIC1I or pruceed with mecIiaIIon, III'tlIIra1Ion or lIIJption IpfDat the 
other, DOr ....n jl defense lD lIlY web pnloeediqr, without haYin&' tint detemUned tliat, to the best of Ita knowledge, 
lnformatJoa IDd bellI:!, formed ~ r-.hle laqulry, &;lid claim or defcm~ it ~\IIIded ill fact IDd Is WlITIIlted 
by tDII.ItbI& law Gr I goocUalth lII'IJ\IIOIut for the eUenaIoa, modification or I"Oft:I5l of GIstIDB 1aw,lQ1d It II Dot 
Interpoaec\ tor ID)'lmproper jIIIIlXIIIe 8IICb .. to hamI or to c:aue \IIIIIeCe8II8IT delay or lleed1_InQ'elleIn thl; cost 
of medIaIIcm, .nntratiOD or U\Iptjoo. If ellher party violates this provisioD, the presldtDi CDUrt ar IIIbltratian prIDe!, 
Upon motion, aha1Ilmpoae upon the vlolathll partJ III appropriate sanction, wbIcb shan Include ID order to pay to the 
other parV the reaaonabIe c:xpeIIIII!iIIlncurrecI because of such 'riobiloD, iDclucli!Ig the·.ward of reasonable aUoraeya' 
fcea. 

12.8 Genenl P.rovislon8: 
12.8.1 Suh!:onlnll:tor shaD proc;eed with the SubcoJltraCt Work and malnIIhi ftI pro/IrDSIln ell respects during the pendency 

of 1111 clabn, clMpute, mediIdIoil. lIbIIratIau or Iillaatkm. 
12.8.2 If the eIectIonllffDrded Colllractllr In Sllbparqraph, i2.1.1 or 12.1.2 hereof are 1I0t eDfon:eable,lhen both JI'l1ies 

ahaD be bound to IIiIlInIe the dlIIpute IolCCOrdance with the reqlllremenfll of Subparlfl'lph 12.7.2. 
12.8.3 If CoDIrIdor b .. provlclecllllJ' bood. pursIIIII1 to .0 USC. Section 270(&), et seq. (the "MIller kf') or puJ'IWIIIt to 

any lltale or locaIllatUtory or reaWatoI'T requhlilenl,SubtoDtractor qrees to etay IIIJ' actiOD or t'la1D\ IPInst 
Conlraclor and/or lIB sureties arising out of or rdatlDg In the SubcontnICt or the Subeoo1nlct Woritpenq the 
complete and 1Inal reeolutioD, Inciudlllg appropriate appeals, of an claims involv\ng the Subc:onlnct. or the Snbcoatrlct 
Woric submitted pII.!SUIIt to IIUJ' of the dispute resoludoo procedllrel sellarth In the PrIme Contract or In Parqraphl 
12.3thralll'h 12.7 bereat ThIs pl'Cl9\slon In DO way eJCCIlIeII or IIIByI Subc:ontrlctor'1 Obl!catlOD'to file IDf apd an 
DOtkes or claims u required by statute, code. rule, rqulItiOD or hood. 

12.U Should either par1f 81e a claim or demaad arbltrallon to enforce aD)' of the provisions hereof, to prlltect IflIlnterem III 
. lUI)' manner arIaIDa under the Subconlratt, or to recover 00 a I\IRty bolld fumished by • part:r to the Subcontract, the 

Prmdllna' party ebaII be entitled to recover from the other party IIId its tumit/l an reasonable atliOnley1' -. costs, 
charges, expert witol8ll fees, and IlXpellIIee InCllJl'eCl in MId proceedInf. . 

12.8.5 Subamtractor waives Its tight to 1rlaI by JW7 111 iny Uliptloll to wbicb It Ie or bec:omea a JI8l'V under the provision. of 
the Subconlnld. Subcontraetor agrees to Include this coDdltiOD In ~ BubcontnICt and agreement lor materials, 
IUppnes. labor or equipment entered into by SubcontrlctoT In J'eIIlI"Ii to the SlIbcontnct Work. 

12.8.6 The YBlidlty. Interpret;dioD, and perfol'llllllCl: of the SlIbcoatract shan be aowraed by the n. of the State in which 
the Project II located, and SubcoDlraetor hereby IlUbmitllo the jarlsdk:tiOD of \hat Sblte. Any med1at\oD, arbltmion or 
legal proceeding permitted h~linder shall be colJllXll:n~d and proceed In the county In which the Project Is located. 
unless the putilll lIfI'et In writiDI to • different loc:a1ion. 

12.8.1 Subcontractor 19l'mllhat Contm:tor's BUl'etiel are intended thW-pro-ty bene6c1ar1es of this ArIlde m 
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