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A.  INTRODUCTION'

Mr. Daniels started work as a security officer for Star
Protection Agency in November 2007. CP Comm. Rec. 13, 92
(Finding of Fact “FF” 2).2 In September 2008, he received a single
written warning for tardiness — the only one in the record. CP
Comm. Rec. 80.

Fifteen months later, on November 6, 2009, he arrived at a
new job site at 8:30 p.m. for a job that was to begin at 10:00 p.m.
CP Comm. Rec. 103._ He had his uniform with him and planned to
change into it at the job site, but the building was locked. He
parked across the street and in front of the building, called his
supervisor who was to meet him at the site, and waited. When the
supervisor arrived around 9:45 p.m., he walked the perimeter of the
building and then phoned Mr. Daniels who told him he was across
the street in his car. By then, it was 10:35 p.m., about a half-hour
after the shift was to have begun. Several days later, Mr. Daniels

was fired for being tardy on November 6. CP Comm. Rec. 14; 103.

' Please note that this introduction, unlike the ESD's introduction to its opening
brief, is thoroughly supported by citations to the record.

? pursuant to RAP 9.7(c), the Superior Court in this case transmitted to this Court
the original Certified Appeal Board Record as a separate document (Sub 6)
maintaining that record’s original pagination. Thus, references to that Record in
this brief will be to the original pagination of the Record and will appear as
follows: CP Comm. Rec., meaning “Clerk’s Papers, Commissioner’'s Record,”
and will be followed by the page number of the original Record.



Finding no misconduct, the Employment Security
Department (ESD) granted benefits. An ALJ affirmed, twice. CP
Comm. Rec. 83; 94 (Conclusion of Law 7). The Commissioner’s
Review Office (hereinafter, “the Commissioner”) 3 reversed. CP
Comm. Rec. 102-105. Reversing the Commissioner, the King
County Superior Court held that the Commissioner’s Decision
misapplied and misinterpreted the law on misconduct and held that
Mr. Daniels was entitled to benefits, as three prior decisions had
held. CP 43-46. The ESD appealed to this Court. CP 47-52.

B. RESPONDENT’S ASSIGNMENTS OF ERROR
1. Mr. Daniels assigns error to the Commissioner’s failure to
adopt the ALJ’s Conclusion of Law 7 which found no
misconduct and to the Commissioner’s substituted
conclusion that misconduct had been established. CP

Comm. Rec. 104.

2. Mr. Daniels assigns error to the Commissioner’s

“modification” of the ALJ's Findings of Fact 3 & 4. CP

Comm. Rec. 102-103.

® While the final decision maker is actually a Review Judge, sometimes referred
to as the “Commissioner’s Delegate,” who is appointed by the Commissioner’s
Review Office of the Employment Security Department, for simiplicity sake the
words “Commissioner” and “Commissioner’s Decision” will be used here to refer
to the decision that is uitimately under review.



Issues Pertaining to Assignments of Error

1.

Was Mr. Daniels eligible for unemployment benefits as a
matter of law, as four prior decision makers have decided,
when he was fired for being late to his éhift on November 6,
2009, though he had arrived at the jobsite over an hour

early, and when he had only one prior written warning for

-tardiness from over a year earlier, in September 20087

(Issue pertaining to assignments of error 1 & 2)

Was Mr. Daniels eligible for unemployment benefits, as four
prior decision makers have decided, when the
Commissioner’'s Decision to the contrary was premised on
findings of numerous prior “written warnings,” of a “written
policy,” and of an “employee handbook” that allegedly
explicitly stated the employer’s policies, but when the
evidentiary record was devoid of any such documents?
(Issue pertaining to assignments bf error 1& 2)

Should this Court award attorney fees to the law firm that
brought Mr. Daniels’ appeal to the King County Superior
Court, which reversed the Commissioner’s denial of benefits

to Mr. Daniels?



C. RESPONDENT’S STATEMENT OF FACTS
1. MR. DANIELS WAS FIRED BECAUSE OF BEING
TARDY, DESPITE HAVING ARRIVED AN HOUR
AND A HALF EARLY AND HAVING HIS UNIFORM
WITH HIM TO CHANGE INTO AT THE JOB SITE.

Mr. Daniels worked as a “temporary security officer” for Star
Protection Agency, for two years beginning on November 21, 2007.
CP Comm. Rec. 13, 92 (Finding of Fact “FF” 2). Mr. LeMar Kelly,*
a “portfolio manager” for Star, was one of Mr. Daniels’ supervisors.
CP Comm. Rec. 15, 16 — 17, 33.

On September 9, 2008, Mr. Kelly signed a warning
concerning Mr. Daniels’ arriving late to a job site that day. Exhibit‘
6, page 4, CP Comm. Rec. 80. On October 9, 2008, Mr. Kelly
signed a warning concerning Mr. Daniels’ use of the computer at
work. Exh. 6, pgs. 2-3, CP Comm. Rec. 78.°

Mr. Daniels noted that he “never had any problems with any
of the supervisors besides Lamar Kelly.” CP Comm. Rec. 15.

Later he testified that “Mr. Kelly was not my only supervisor. He

was the only supervisor that ever filed a complaint against me. |

4 Various spellings of this name appear in the record. This brief uses the spelling
used in the employer’s records except when a quote contains an alternative
spelling.

® Whether Mr. Daniels ever received these notices is not clear because on both
forms the employee signature lines are blank, the “Employee Statement”
sections are blank, and the check boxes indicating whether the employee
“agreed” or “disagreed” with the warnings are also blank.



have several others [sic] supervisors (inaudible) loved me and
loved the service | provided (inaudible).” CP Comm. Rec. 33.

LeMar Kelly testified of other “incidents” when Mr. Daniels
would call “the officer on duty,” in other words, not Mr. Kelly, to tell
the officer on duty that he was “running late.” Mr. Kelly failed to
provide dates, times, the names of the officers on duty, the number
of minutes involved, or any other details of the prior incidents. See,
e.g, CP Comm. Rec. 20.

Over a year later — 15 months after the sole written warning
in the record about tardiness that was dated September 2008 — the
employer fired Mr. Daniels for an incident that occurred on
November 6, 2009. CP Comm. Rec. 92 (FF 3 & 4, adopted by
Commissioner at CP Comm. Reé. 102). The Commissioner’s
findings of fact on the incident were essentially as follows:

Mr. Daniels arrived at a new job site on November 6, 2009,
at 8:30 p.m. for a job that was to begin at 10:00 p.m. CP Comm.
Rec. 103. He had his uniform with him and planned to change into
it at the job site, but the building was locked. Mr. Daniels parked
across the street and in front of the building, called his supervisor,
Mr. Kelly, who was to meet him at the site (though the supervisor

said he did not receive the call), and waited. /d.



The Commissioner later found as fact that Mr. Daniels had
changed into his uniform at job sites on prior occasions “without
reprimand” and planned to do so again on November 6 “[b]lased on
prior experience,” which led him to assume “his supervisor would
arrive at the work site approximately 30 minutes before the
beginning of his shift and would let the claimant into the building td
change.” CP Comm. Rec. 103, Commissioner- Modified Findings
of Fact 3 & 4.

When Supervisor Kelly arrived around 9:45 p.m. and could
not find Mr. Daniels, Kelly walked the perimeter of the building and
then phoned Mr. Daniels who told him he was across the street in
his car. By then, it was 10:35 p.m., about a half-hour after the shift
was to have begun. Several days later, the employer fired Mr.
Daniels for' being tardy on Noverﬁber 6. CP Comm. Rec. 13-14;
103.°

When an ALJ later asked Kelly if there had been warnings

between the one shown in Exhibit 6 from 2008 and the November

® The Commissioner’s Decision makes other statements that are not specified as
findings or conclusions, including that the employee handbook contained policies
regarding arriving in uniform at a job site, though no portions of the handbook
were entered into the record. Whether these are findings or conclusions, error is
assigned to them as not supported by substantial evidence because the record
holds no “written policies” or handbook excerpts. These assignments of error are
further discussed in the second argument section below.



20009 firing, Kelly said “Yes,” but agreed that the warnings were
“[n]ot part of this record.” CP Comm. Rec. 23.

Further, Kelly said he did not know whether Mr. Daniels had
ever received the company's “rules and the policies” he was
alleged to have violated, though he “believe[d]” it was part of the
employer’s “intake when they first come in as employees.” CP
Comm. Rec. 24.

The employer’'s “HR Generalist,” Nancy Glass, who
participated in firing Mr. Daniels, testified that the employer fired
him because “he was supposed to report to his shift and he was
late in reporting to his shift.” CP Comm. Rec. 13 - 14. She gave
nd other reason for the firing.

2, THE INITIAL ESD DECISION GRANTED MR.

DANIELS BENEFITS AND ALJ’S TWICE
AFFIRMED, HOLDING THERE WAS NO
MISCONDUCT.

The Employment Security Department granted Mr. Daniels
benefits, finding no “misconduct” had occurred based on the
following facts:

You [Mr. Daniels] state you do not know if you were fired for

being late or because you were not in uniform by the start of

your shift. You said you showed up the [sic] work site

approximately two hours early and you were waiting for a

supervisor to arrive to let you inside the locked building so
you could change your clothes. You report you called the



supervisor three times on his cell phone, but you got no

response. You said by the time the supervisor showed up,

you were late for the start of your shift.
CP Comm. Rec. 65.

Noting that the employer fgiled to call and provide ESD with
information about the incident and that an “attempt was made to get
information from the employer” but that “[tJo date, they have n_ot
responded . . . .", the ESD granted benefits to Mr. Daniels because
“misconduct has not been established.” CP Comm. Rec. 65.

The employer, throughvits representative, Penser North
America, Inc., sought an appeal hearing. ‘CP Comm. Rec. 71.
When the hearing was set, the employer’s representative (and
apparently the employer’s witnesses) failed to show up or call in for
the hearihg. CP Comm. Rec. 60.

Mr. Daniels did attend the hearing and represented himself.
ALJ Joslyn K. Donlin entered a default judgment against the
employer for its failure to appear and entered judgment in favor of
Mr. Daniels, affirming the grant of benefits. CP Comm. Rec. 60.

The employer appealed the default judgment, explaining why
its representative had failed to appear at the first hearing: “The

hearing was scheduled for today (Feb. 2, 2010) at 10:15 a.m. | was

in a hearing that went longer than anticipated, so | was unable to



call in on time for the hearing. | got out at 10:39 am and
immediately called the OAH to inform the judge of my situation.
The receptionist checked with Judge Donlin who said she didn't
have time to hear the case now.” CP Comm. Rec. 87 (emphasis
added).

Based upon this written explanation of the employer’s failure
to appear in a timely manner at its appeal hearing, the
Commissioner remanded the case for a hearing on the issue of
whether the employer had “good cause” for missing the hearing
and, if so, for a de novo decision on the merits. CP Comm. Rec.
87, 90.

After the second hearing, at which Mr. Daniels again
represented himself, a second ALJ, Cynthia M. Morgan, again
granted Mr. Daniels benefits. CP Comm. Rec. 91 —94. She
entered, among others, these findings:

3. On November 6, 2009, the claimant was assigned a new

location and was scheduled to begin at approximately 10:00

p.m. The employer arrived on site at approximately 9:45

p.m. and could not locate the claimant. The employer called

the claimant, who indicated he was out front and the

employer finally located the claimant sitting in his car without
his uniform on, looking as if he had been sleeping, at
approximately 10:35 p.m. The claimant testified that he
arrived to the job site approximately one and one-half hours

prior to his shift, but because it was a new location, he was
unable to gain entry into the building to change into his



uniform. The claimant returned to his car in front of the
building and called the employer to let his supervisor know
he had arrived and was waiting out front in his car. The
employer denied receiving any calls.

4. The employer’s policy requires employees to be in their
uniform upon arrival to work, to be ready to perform tasks
upon report and to only use client computers for work use.
Prior to the final incident, the employer testified that the
claimant had arrived late to work on several occasions. The
claimant also arrived without uniform and used client
computers to excess for personal use. Each violation was
addressed both verbally and in writing. The claimant
disagreed that he had been warned on several occasions
and had not been warned that further violation would result
in his termination. The employer submitted only two
warnings from 2008 and one email regarding the final
incident. See Exhibit 6.

CP Comm. Rec. 92 (FF 3 & 4) (emphasis added).

The ALJ here, and the Commissioner later, both relied

heavily upon Exhibit 6. A close examination of Exhibit 6 reveals the

following.

Exhibit 6, page 1 (CP Comm. Rec. 77) is an unsigned writing

with no indication of who wrote it, for whom it was intended, or

when it was written.

Exhibit 6, pages 2 & 3 (CP Comm. Rec. 78 & 79), is a

“Disciplvinary Action Form” dated “09 Oct 2008.” It concerns LeMar

Kelly’'s warning Mr. Daniels about his use of a computer at work

over two days in June 2008 and one day in September of 2008, for

10



a total over the three days of 3 hours and 29 minutes, or a little over
an hour each of those days spread over three months. The
signatures are largely illegible and the employee’s signature line is
blank — meaning Mr. Daniels may not have ever seen the warning,
much less agreed with it — and the signature of the “Director of
Operétions” appears to be dated 10-9-09 — more than a year after
the date of the notice.” Furthermore, Mr. Daniels was not fired for
computer use.

Exhibit 6, page 4 (CP Comm. Rec. 80), is a “Disciplinary
Action Form” dated “09 Sept 2008,” that is, a month prior to the
one on pages 2 & 3 of Exhibit 6. It notes LeMar Kelly gave “oral”
warnings to Mr. Daniels on June 17, 19, & 20, 2008, but does not
specifically state what those oral warnings concerned. The
“Employer Statement” on that form notes that Mr. Daniels was late
to work on September 9, 2008. Again, the employee's signature
line is blank — meaning once again that Mr. Daniels may never

have seen this notice — and the other signatures are illegible.

"It is interesting to note that the anonymous writing at Exh. 6, pg. 1, states that
the computer use warning was on 10/09/09, consistent with date next to the
Director of Operations’ signature on the form, but a year after the “Date of Notice”
on the form, “09 Oct 2008.”

11



Based on this evidence and her findi‘ngs of fact, ALJ Morgan
affirmed there was no misconduct and that Mr. Daniels was entitied
to benefits:

7. Here, the claimant’s actions were not deliberate, but

inefficient, unsatisfactory conduct, or the failure to perform

well as the result of inability or incapacity. As a result,
despite claimant’s errors, statutory misconduct is not
established. This decision does not question the employer’s
right to discharge claimant, nor the wisdom of the act. ltis

decided only that the evidence presented will not support a

denial of benefits under the statute. Claimant is therefore

eligible for benefits ...
CP Comm. Rec. 94 (Conclusion of Law 7).
3. THE COMMISSIONER REVERSED THE THREE
PRIOR DECISIONS AND DENIED BENEFITS, BUT
THE SUPERIOR COURT REVERSED THE
COMMISSIONER AND AGAIN GRANTED
BENEFITS.

When the employer appealed again, the Commissioner —
reversing all three prior decisions that had granted Mr. Daniels
benefits — found there had been disqualifying misconduct.
Although adopting all of the ALJ’s Findings of Fact — albeit with
“‘modifications” - and all but one (No. 7) of the ALJ’s Conclusions of
Law, the Commissioner nevertheless denied benefits and held Mr.

Daniels liable for repayment of all benefits previously paid to him.

CP Comm. Rec. 105.

12



In coming to this conclusion, the Commissioner substantially
modified the ALJ's Findings of Fact 3 & 42 as follows:

Finding Nos. 3 and 4 are adopted but are modified to
state instead as follows: Pursuant to written policy, the
employer’s security officers are required to report to their
assigned locations on time, dressed in uniform and ready to
work. The claimant was aware of the policy which was set
forth in the employee handwork [sic], issued to the claimant
on hire. Over the course of the two year employment
relationship, the claimant's supervisor had ongoing concerns
regarding the claimant’s failure to consistently comply with
the above referenced policy. The claimant was repeatedly
warned by his supervisor that tardiness was not acceptable
and that he was required to arrive at his “duty post” in
uniform. In September 2008, the claimant was issued
written notice to that effect. Exhibit No. 6, page 4.

Despite the warnings to report for work on time, the
claimant did not consistently do so. During the last year of
the employment relationship (following the September 2008
written warning), the claimant received numerous additional
verbal warnings from his supervisor to report for work on
time. (On that point, testimony of the claimant’s supervisor -
- based on personal knowledge of the conversations in
question - - is deemed credible and is included herein as
fact.) The claimant did not provide the employer with
definitive reasons for his tardiness, but it was the
supervisor's understanding that the claimant often came to
work directly from another job with a different employer and
was sometimes delayed, which the interested employer does
not considered [sic] excusable tardiness. The claimant
attributes his tardiness, in part, “to traffic.” The employer
does not consider traffic to be an excuse for repetitive
tardiness.

® These, though lengthy, are quoted here in their entirety because respondent
has assigned error to portions of these “findings” and because the modifications
of the ALJ’s findings are apparently the reason the Commissioner arrived at the
opposite legal conclusion. The ESD’s brief at page 12 is therefore greatly
mistaken when it states that the “Commissioner’s findings of fact are largely
undisputed for purposes of this appeal.”

13



On November 6, 2009, the claimant was scheduled to
be on duty at his assigned work site at 10 p.m. At
approximately 8:30 p.m. (according to the claimant), the
claimant arrived at the work site. The claimant did not arrive
at the work site in uniform. Having arrived for work early, he
intended to enter the building and change into his uniform in
the client's restroom. The employer did not necessarily
approve of that practice, but the claimant had done so
before without reprimand. On November 6, 2009,
however, when the claimant arrived at the work site, he
could not get into the building. The claimant called his
supervisor’s cell phone number, but the supervisor did not
receive the claimant’s call. Based on prior experience, the
claimant assumed his supervisor would arrive at the
work site approximately 30 minutes before the
beginning of his shift and would let the claimant into the
building to change. The claimant waited in his car. At
approximately 9:45 p.m., the supervisor arrived at the work
site. He did not see the claimant nor was he approached or
contacted by the claimant, so the supervisor walked the
outside parameters [sic] of the building but could not find the
claimant. At 10:30 p.m., the supervisor contacted the
claimant on the claimant’s cell phone and was told the
claimant was waiting across the street from the work site in
his car. Exhibit 6, page 1. The claimant was covered by a
blanket because he was cold. By then, it was 10:35 p.m.
The claimant had been at the work site for more than two
hours and was 35 minutes late for work but had not yet
changed into his uniform. Given the prior warnings to report
for work on time and in uniform, the decision was made to
terminate the employment relationship.

CP Comm. Rec. 102-103.°
In failing to adopt the ALJ’s Conclusion of Law 7, the

Commissioner instead concluded in part as follows:

o Though Kelly alleged Mr. Daniels was under a blanket because he was
sleeping, the Commissioner did not make such a finding but instead found Mr.
Daniels was under a blanket because he was cold — it was near midnight on a
November evening.

14



At the least, the claimant exhibited a wanton disregard of his
employer’s interest on November 6, 2009, when he was
neither in uniform nor on duty as scheduled. Excuses
notwithstanding, it was the claimant’s responsibility to do so.
Regarding the uniform (or lack thereof): First, the claimant
should have arrived at the work site wearing (rather than
carrying) his uniform. The undersigned is not persuaded
that the employer condoned the claimant’s practice of
dressing for work in the restrooms of the buildings he was
supposed to guard. Regardless, assuming the claimant
arrived at the work site 90 minutes early on November 6,
2009 but could not get into the building, it defies logic that he
did not drive elsewhere to change clothes.”® After all, he had
90 minutes to do so. .Instead, the claimant sat in his car
under a blanket for 35 minutes after his shift began.
Regarding the claimant’s contention that he was waiting for
his supervisor to arrive and unlock the building so that he
could change his clothes: It was not the supervisor’s
responsibility to ensure the claimant could get dressed for

~ work; the supervisor came to the work site to ensure the
client's premises were guarded.

CP Comm. Rec. 104. The Commissioner thus concluded as
follows: “Given the circumstances, the claimant’s tardiness was
inexcusable, as was his violation of the employer’s policy regérding
uniforms at the work site. Given the prior warnings, the claimant’s
course of action (or lack thereof) cannot be attributed to an isolated
incident of mistake or poor judgement [sic]. Misconduct has been

established.” CP Comm. Rec. 104.

" Erroris assigned to this finding or conclusion as not being supported by
substantial evidence because nothing in the record shows in what area the new
building was located or whether there were places where Mr. Daniels might have
been able to change clothes at 9:30 p.m.

15



Mr. DaAnieIs appealed to the King County Superior C_ouﬁ.
The Honorable Michael C. Hayden reversed the Commissioner’s
Decision, finding that it misinterpreted and misapplied the law
regarding misconduct under the Employment Security Act and
holding that Mr. Daniels was entitled to benefits. CP 43-46.

The Employment Security Department appeals to this Court.

CP 47-52.

D. ARGUMENT
1. THE SUPERIOR COURT SHOULD BE AFFIRMED
IN ITS GRANT OF BENEFITS TO MR. DANIELS,
JUST AS THREE OTHER DECISION MAKERS HAD
DECIDED, BECAUSE THE COMMISSIONER’S
CONTRARY DECISION WAS AN ERROR OF LAW.
The ESD, ALJ Donlin, ALJ Morgan, and Judge Hayden of
the King County Superior Court all reached the same correct legal
conclusion in this case: Mr. Daniels’ conduct was not statutory
misconduct under the plain language of the statute and under
decades of case law. The Commissioner’'s contrary conclusion was
in error. The Commissioner's modified findings of fact and
conclusions of law were not supported by substantial evidence, as

argued in section 2 below, and the Commissioner’s holding that

there was misconduct in this case misinterpreted and misapplied

16



the law. Therefore, respondent respectfully requests that this Court
affirm the Superior Court’s order reversing the Commissioner’s
Decision.

a. No misconduct here under the plain language
of the statute.

Under the Employment Security Act, “misconduct” is defined
in pertinent part as follows:

(1) "Misconduct" includes, but is not limited to, the following
conduct by a claimant:

(a) Willful or wanton disregard of the rights, title, and
interests of the employer or a fellow employee;

(b) Deliberate violations or disregard of standards of
behavior which the employer has the right to expect of an
employee;

(c) Carelessness or negligence that causes or would
likely cause serious bodily harm to the employer or a fellow
employee; or

(d) Carelessness or negligence of such degree or
recurrence to show an intentional or substantial disregard
of the employer's interest.

(2) The following acts are considered misconduct because
the acts signify a willful or wanton disregard of the rights,
title, and interests of the employer or a fellow employee.
These acts include, but are not limited to:

* %k %

(b) Repeated inexcusable tardiness following
warnings by the employer;

17



(3) "Misconduct" does not include:

(a) Inefficiency, unsatisfactory conduct, or failure to
perform well as the result of inability or incapacity;

(b) Inadvertence or ordinary negligence in isolated
instances; or

(c) Good faith errors in judgment or discretion.
RCW 50.04.294 (emphasis added).
The ALJ’s Conclusion that Mr. Daniels was entitled to
benefits, based on subsection (3) of the statute, was correct:
7. Here, the claimant’s actions were not deliberate, but
inefficient, unsatisfactory conduct, or the failure to perform
well as the result of inability or incapacity. As a result,
despite claimant’s errors, statutory misconduct is not
established. This decision does not question the employer’s
right to discharge claimant, nor the wisdom of the act. ltis
decided only that the evidence presented will not support a
denial of benefits under the statute. Claimant is therefore
eligible for benefits ....
CP Comm. Rec. 94 (Conclusion of Law 7). The failure of the
Commissioner to adopt this conclusion or at least its result was an
error of law.
While the misconduct statute reflects amendments made

effective in 2004, “willful or wanton disregard” remains central to the

definition of “misconduct” as it was when misconduct was first
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defined by this statute in 1993."" In addition to those words, the
words “deliberate” and “intentional” are also prominent throughout
the statute.

Thus, under the plain language of this statute, Mr. Daniels’
early arrival at the job site with an intention to change into his
uniform at the site was not misconduct because there was no
“deliberate” or “intentional” disregard of the employer’s interests,
just as the ALJ had concluded.

This is particularl>y true in Iight of the Commissioner’s own
findings that Mr. Daniels had changed into his uniform at the job
site on prior occasions “without reprimand” and planned to do so
again on November 6 “[bJased on prior experience” which led him
to assume “his supervisor would arrive at the work site
approximately 30 minutes before the beginning of his shift and
would let the claimant into the building to change.” CP Comm. Rec.
103, Commissioner Modified Findings of Fact 3 & 4.

Mr. Daniels was not late to the job site and he had changed

into his uniforrh at other job sites in the past “without reprimand”

"' For a discussion of the legislative history of the definition of misconduct in
Washington prior to and following its statutory definition in 1993, see Galvin v.
Employment Security Department, 87 Wn. App. 634, 641-643, 942 P.2d 1040
(1997), rev. denied, 134 Wn.2d 1004, 953 P.2d 95 (1998).
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and under similar circumstances of awaiting his supervisor to arrive
so he could do so. His acting consistently with this past behavior,
“based on prior experience,” cannot be characterized as “willful or
wanton disregard” of the employer’s interests. The Commissioner’s
Decision to the contrary was rightly reversed by the Superior Court
and Mr. Daniels asks this Court to affirm.

b. No misconduct here under decades of case
law. :

Furthermore, finding misconduct here not only violates the
plain language of the statute, but runs afoul of decades of case law
that has interpreted misconduct and its attendant adjectives: willful,
wanton, intentional, and deliberate. |

Under that case law, “willful disregard” must be shown
because the Employment Security Act provides benefits to those
workers who are out of work “through no fault of their own.” RCW
50.01.010; Safeco Ins. Co. v. Meyering, 102 Wn.2d 385, 392, 687
P.2d 195 (1984); Mafison v. Hutt, 85 Wn.2d 836, 539 P.2d 852
(1975). Blameworthiness or its absence, therefore, is central to a
determination of an employee’s entitlement to benefits: “The
disqualification provisions of the act are based upon the fault

principle and are predicated on the individual worker’s action, in a
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sense his or her blameworthiness.” Safeco Ins. Co., 102 Wn.2d at
392. Thus, case law draws a bold line between the reasons for the
discharge from the employer’s point of view and the reasons for
qualifying for unemployment benefits from the agency’s point of
view.

The determination of “fault” under the ESA is not simply to
translate the employer’s “firing” an employee to “disqualification” of
the employee from benefits; instead, the ESD is to determine under
the standards of the ESA and how it has been interpreted, whether
a fired employee nevertheless qualifies for benefits.

The distinction between the two decisions, one about
discharge, the other about misconduct disqualifying a claimant from
benefits, has been insisted upon by our Supreme Court:

The question of discharge is independent of the question of

misconduct. . . . Boeing may or may not have been justified,

as a matter of employment law or good business judgment,
in terminating [the claimant], but those questions are not
before the court. [The claimant’s] supervisor may or may not
have handled the problems with [the claimant] as sensitively
or capably as another supervisor might have, but that
question is also not before the court. The only issue in this
case is whether the facts surrounding the discharge, as

found by the Commissioner, meet the test for misconduct . . .

Tapper v. Employment Security Department, 122 Wn.2d 397, 858

P.2d 494 (1993) (emphasis added).
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This distinction between the rationale for a discharge and the
rationale for allowing benefits is made pointedly in a case where a
truck driver had been tardy 14 times in 15 months, but was found
eligible for benefits. Shaw v. Employment Security Department, 46
Wn. App. 610, 731 P.2d 1121 (1987)." The claimant in Shaw had
not only been late 14 times in 15 months, but he had also been
warned by both of his direct supervisors “all the time” that his
tardiness might jeopardize his job. 46 Wn. App. at 612. The Shaw
court quoted language to the effect that willful misconduct under the
Employment Security statutes would only be fdund where there
was persistent or chronic tardiness without reasonable excuse or in
the face of continued warnings by the employer. /d. at 614. The
Shaw court thus concluded as follows: “Unquestionably, Mr. Shaw’s
record validates his discharge. But we hold his conduct does not
amount to the misconduct necessary to deny unemployment
benefits.” /d. at 615.

Thus, under case law interpreting the ESA’s misconduct
provisions, a claimant’'s misdeeds must rise to a much higher level

than Mr. Daniels’ — and must demonstrate deliberate, or intentional,

"2 The ESD’s brief at page 18 attempts to distinguish Shaw by saying it “did not
address when ‘inexcusable tardiness’ was ‘repeated’ . . .” Shaw addressed
repeated tardiness and found in that case that 14 tardies in 15 months was not
misconduct.
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or willful, or wanton conduct - none of which were proved in Mr.
Daniels’ case sufficient to justify denying him benefits. By a simple
mathematical comparison, Mr. Daniels tardies in his 24 months of
work for Star (even at the highest estimates) were far fewer than
Shaw’s 14 tardies in 15 months for his employer. Shaw's tardies
were not “misconduct,” nor were Mr. Daniels’. Far more is required
by case law to show misconduct for tardiness or absences.

For instance, a claimant who had accumulated more than
100 hours of unexcused absences at Boeing received counseling
and a corrective action memo warning him of possible suspension
or dismissal; it was only after a subsequent period of absehces for
six consecutive workdays that he was fired and the denial of
benefits was upheld. Liebbrand v. Employment Security
Department, 107 Wn. App. 411, 426-27, 27 P.3d 1186 (2001)

Similarly, repeated absences were not grounds for denial of
benefits for the claimant in Galvin v. Employment Security
Department, 87 Wn. App. 634, 942 P.2d 1040 (1997)Benefits were
denied in that case only after the claimant had taken a vacation
without advance approval and in violation of an explicif condition for

her continued employment.
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Even then, the court in Galvin found willful disregard of an
employer rule only after the employee’s supervisors had “clearly
and unequivocally communicated” to the employee that compliance
with the rule was a “condition of her continued employment” and
these requ"irements were reiterated “on a monthly basis during one-
on-one reviews, and also in numerous memoranda sent” to the
employee. Galvin, 87 Wn. App. at 646.

. The claimant in Galvin missed 544 hours of work in 1994,
267 of those hours without pay because she had exhausted her
sick leave. The frequent absences continued into 1995.
Discharge was for disqualifying misconduct in that case not for the .
absenceé but only after the court found the employer’s reasonable
rule regarding vacation and continued employment was 1. Work-
related, 2. Its violation was intentional, and 3. Its violétion took

place after numerous warnings. Id."®

'3 Other cases also required egregious, often repeated, conduct:
Haney v. ESD, 96 Wn. App. 129, 978 P.2d 543 (1999)(consistent “ongoing”
negative attitude, verbal and written criticisms of fellow employees, initiating a
hostile confrontation with a fellow employee, followed by a written warning letter
to the claimant to which she responded with an insulting letter to management
required to show misconduct); Dermond v. ESD, 90 Wn. App. 128, 947 P.2d
1271 (1997) (claimant left work early and worked at home for two days without
permission; upon return she was given a written warning stating that violating
performance expectations would result in termination; when she violated these
expectations again, she still was not fired until she refused to talk about the
violation three times).
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And finally, even substantial financial loss to an employer
arising from an émployee’s violation of an employer’s policy is not
sufficient to deny that employee benefits. Wilson v. Employment
Security Department, 87 Wn. App. 197, 202, 940 P.2d 197 (1997).
- The employee in Wilson on two different occasions caused the
employer substantial losses: on one occasion he did not log in a
diamond that the diamond store in which he worked had received
and as a result the store lost a $900 diamond; on the second
occasion, he put a $490 diamond in a plastic bag on his desk and
subsequently threw the bag away. While the Cburt of Appeals held
this was sufficient behavior for a discharge, it was not sufficient
misbehavior to constitute “misconduct” under the Employment
Security Act so as to deny him unemployment benéefits.

In reversing the Employment Security Department and the
Superior Court that had affirmed the ESD, the Court of Appeals
held the employee’s conduct was not misconduct:

These acts were . . . in violation of the employer’s policy.

However, at most they amounted to negligence,

incompetence, or an exercise of poor judgment. This is not

enough to constitute misconduct under RCW 50.04.293.

Wilson, 87 Wn. App. at 202 (emphasis added).
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Therefore, when Mr. Daniels’ one prior written warning for
tardiness more than a year before he was fired and his one
subsequent early arrival — deemed a tardy - are compared to the
cases discussed above, his conduct did not rise to the level of
statutory misconduct sufficient to deny him benefits. While his
" conduct might have been sufficient for the discharge itself, it was
not sufficient to deny him benefits as demonstrated by decades of
case law. Thus, neither under the statute nor the case law
interpreting the statute did Mr. Daniels’ alleged tardiness rise to a
level reflecting willful, wanton, deliberate, or intentional disregard.

The ESD’s petitioner’s brief in this case, pages 21 to 24,
argues that there was “misconduct” under the statute here either
under the “repeated inexcusable tardiness after warnings” provision
or under the “violation of a reasonable rule” provision. The record
here, as argued throughout Mr. Daniels’ brief, is devoid of prior
written warnings, save one that shows no signs of ever having been
passed on to Mr. Daniels. Further, even with prior written warnings,
the Shaw, Liebbrand, and Galvin cases demonstrate tardiness and
absences must rise to a far higher level than they did in any
soundly demonstrated or documented way in Mr. Daniels’ case.

Even if Mr. Daniels received the September 2008 warning, another
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tardy 15 months later is not “repeated inexcusable tardiness” under
the case law.

And if Mr. Daniels is going to be faulted for “violating a
reasonable rule,” the very least the employer could have done was
to actually submit the text of the reasonable rule that Mr. Daniels
was alleged to have violated. It did not do so and a legal
conclusion that Mr. Daniels violated a “reasonable rule” is not
supported by substantial evidence when that rule is nowhere in
evidence.

Furthermore, even if it had submitted the rule or policy so its
actual text could be compared to Mr. Daniels’ actions, a simple
violation of a company rule or policy is not by itself “misconduct.”
For instance, an employee who on two different occasions violated
a company policy that stated an employee could not leave a
worksite without notifying the employer was found to qualify for
benefits in Ciskie v. Employment Security Department, 35 Wn.

App. 72, 664 P.2d 1318 (1983)." In reversing the ESD and the

" The ESD’s brief (at 25-26) attempts to distinguish Ciskie from Mr. Daniels in
claiming that unlike Ciskie, whose “attempt[s] to comply” with the employer’s rule
“dispel{led] any inference . . . [of] bad faith,” Mr. Daniels “repeatedly and
consistently ignored” the policy. Again, the precise rule or policy here was never
in evidence and the facts show Mr. Daniels not only attempted to arrive at the job
site on time, but arrived one to two hours ahead of time and was frustrated in his
attempts to dress at the site — an accepted practice — by the building being
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Superibr Court that had affirmed the ESD, the Court of Appeals
concluded that the employee’s “deviation from the proper
notification procedure was not sufﬁciently culpable to constitute a
willful or wanton disregard of his employer’s interests.” /d. at 77
(emphasis added).l The court also found there that the lack of
notice or warnings indicated no “willful disregard” on Mr. Ciskie's
part, and therefore no misconduct had been proved.

Consequently, the Superior Court in Mr. Daniels’ case rightly
reversed the Commissioner’s Decision because the Commissioner
misinterpreted and misapplied the statute and the case law
interpreting misconduct over many decades of unemployment law
jurisprudence. Therefore, Mr. - Daniels asks this Court to affirm the
Superior Court’s decision in this case.

c. Under the standards of the Administrative
Procedure Act, the Commissioner’s Decision
here erroneously interpreted and applied the
law and the Superior Court therefore rightly
reversed that Decision.

In unemployment compensation appeals, the Court of
Appeals reviews the findings and conclusions of the Commissioner

of the Employment Security Department. Okamoto v. Employment

Security Department, 107 Wn. App. 490, 496, 27 P.3d 1203, rev.

locked and his supervisor not arriving. Mr. Daniels’ case is thus indistinguishable
from Ciskie and the same result is merited: benefits granted.
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denied, 145 Wn.2d 1022 (2001). Accordingly, the Court of Appeals
reviews the Superior Court’s decision. de novo. National Electrical
Contractors Assoc. v. Employment Security Department, 109 Wn.
App. 213, 219, 34 P.2d 860 (2001).

A Commissioner’s Decision is reviewed under the
Administrative Procedure Act and will be reversed on judicial review
if any one of several grounds is satisfied. RCW 34.05.570.
Specifically, in the instant case, "the agency has erroneously
interpreted or applied the law." RCW 34.05.570(3)(d).

~Issues of law are the responsibility of the judicial branch.
Tapper v. Employment Security, 66 Wn. App. 448, 451, 832 P.2d
449 (1992), rev'd on other grounds, 122 Wn.2d 397, 858 P.2d 494
(1993). Therefore, when reviewing legal questions the court is
allowed to substitute its judgment for that of the administrative
agency. Franklin County Sheriff's Office v. Sellers, 97 Wn.2d
317,324-325, 646 P.2d 113 (1982) cert. denied, 459 U.S. 1106
(1983). Pure questions of law are reviewed de novo. Franklin
County Sheriff's Office v. Sellers, 97 Wn.2d 317, 646 P.2d 113
(1982).

Whether an employee has engaged in misconduct is a

mixed question of law and fact. Tapper v. Employment Security
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Department, 122 Wn.2d 397, 402-03, 858 P.2d 494 (1993);
Dermond v. Employment Security Department, 89 Wn. App. 128,
132, 947 P.2d 1271 (1997). In resolving a mixed question of law
and fact, the court first establishes the relevant facts, determines
the applicable law, and applies it to the facts. Tapper, 122 Wn.2d
at 403. |
While deference is granted to the agency’s factual findings,
the agen_by’s application of the law is reviewed de novo. Dermond
v. Employment Security Department, 89 Wn. App. 128, 132, 947
P.2d 1271 (1997). | |
Mr. Daniels’ conduct in this case was not misconduct under
the statute or decades of case law interpreting it and to find it so
was a misinterpretation and misapplication of the law regarding
misconduct in unemployment cases. The Superior Court was
therefore correct in reversing the Commissioner and Mr. Daniels
asks this Court to affirm the Superior Court.
2 THE SUPERIOR COURT SHOULD BE AFFIRMED
IN ITS GRANT OF BENEFITS TO MR. DANIELS
BECAUSE THE COMMISSIONER’S CONTRARY
DECISION WAS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE.

The record here reveals no “written policy.” The record

holds no “employee handbook” or portions of it that allegedly
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discussed timeliness or dress code expectations. The record holds
one written warning about these issues from 15 months prior to the
discharge — but the employee’s signature line is blank and the form
is devoid of any other indication that Mr. Daniels ever saw it, much
less was warned by it. No other written — or reduced to writing
“oral” warnings about tardiness or dress expectations — exist in this
record. Therefore, the Commissioner’s “findings” that such things
did exist were not supported by substantial evidence. Further, the
Commissioner’s conclusions based on those findings were not
supported by substantial evidence either and therefore the Superior
Court properly reversed the Commissioner’s Decision here.

As noted above, in unemployment compensation appeals,
the Court of Appeals reviews the findings and conclusions of the
Commissioner of the Employmént Security Department. Okamoto
v. Employment Security Department, 107 Wn. App. 490, 496, 27
P.3d 1203, rev. denied, 145 Wn.2d 1022 (2001). The
Commissioner’s Decision is reviewed under the Administrative
Procedure Act and will be reversed on judicial review if any one of
several grounds is satisfied. RCW 34.05.570.

Specifically, an agency's order can be reversed when it does

not rest on substantial evidence and evidence is only "substantial
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when viewed in light of the whole record before the court, which
includes the agency record for judicial review, supplemented by any
additional evidence received by the court under this chapter. . . ."
RCW 34.05.570(3)(e); Olmstead v. De,bartmenz‘ of Health, 61 Wn.
App. 888, 812 P.2d 527 (1991).

"Substantial evidence" only eXists if the record contains
evidence of sufficient quantity to persuade a fair-minded, rational
person of the truth of the declared premise. Bering v. Shaw, 106
~ Wn.2d 212, 721 P.2d 918 (1986), cert. denied, 479 U.S. 1050
(1987). An appellate court will reverse factual findings of fhe trier of
fact if those findings are not supported by substantial evidence.
Mood v. Banchero, 67 Wn.2d 835, 410 P.2d 776 (1966).

In this case, the Commissioner’s “modified” Findings of Fact
3 & 4, quoted below, were not supported by substantial evidence at
the points indicated by the inserted, bracketed numbers and as
discussed below the quote.

Finding Nos. 3 and 4 are adopted but are modified to
state instead as follows: [1]Pursuant to written policy, the
employer's security officers are required to report to their
assigned locations on time, dressed in uniform and ready to
work. The claimant was aware of the policy which was
[2]set forth in the employee handwork [sic], issued to the

claimant on hire. Over the course of the two year
employment relationship, the [3] claimant’s supervisor had
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ongoing concerns regarding the claimant’s failure to
consistently comply with the above referenced policy. The
claimant was repeatedly warned by his supervisor that
tardiness was not acceptable and that he was required to
arrive at his “duty post” in uniform. In September 2008, the
claimant [4] was issued written notice to that effect. [5]
Exhibit No. 6, page 4. :

Despite the warnings to report for work on time, the
claimant did not consistently do so. During the last year of
the employment relationship (following the September 2008
written warning), the claimant received numerous additional
verbal warnings from his supervisor to report for work on
time. (On that point, testimony of the claimant’'s supervisor -
- based on personal knowledge of the conversations in
guestion - - is deemed credible and is included herein as
fact.) The claimant did not provide the employer with
definitive reasons for his tardiness, but it was the
supervisor's understanding that the claimant often came to
work directly from another job with a different employer and
was sometimes delayed, which the interested employer does
not considered [sic] excusable tardiness. The claimant
attributes his tardiness, in part, “to traffic.” The employer
does not consider traffic to be an excuse for repetitive
tardiness.

On November 6, 2009, the claimant was scheduled to
be on duty at his assigned work site at 10 p.m. At
approximately 8:30 p.m. (according to the claimant), the
claimant arrived at the work site. The claimant did not arrive
at the work site in uniform. Having arrived for work early, he
intended to enter the building and change into his uniform in
the client's restroom. The employer did not necessarily
approve of that practice, but the claimant had done so
before without reprimand. On November 6, 2009,
however, when the claimant arrived at the work site, he
could not get into the building. The claimant called his
supervisor's cell phone number, but the supervisor did not
receive the claimant's call. Based on prior experience, the
claimant assumed his supervisor would arrive at the
work site approximately 30 minutes before the
beginning of his shift and would let the claimant into the
building to change. The claimant waited in his car. At
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approximately 9:45 p.m., the supervisor arrived at the work

site. He did not see the claimant nor was he approached or

contacted by the claimant, so the supervisor walked the
outside parameters [sic] of the building but could not find the
claimant. At 10:30 p.m., the supervisor contacted the
claimant on the claimant’s cell phone and was told the
claimant was waiting across the street from the work site in
his car. [6] Exhibit 6, page 1. The claimant was covered by

a blanket because he was cold. By then, it was 10:35 p.m.

The claimant had been at the work site for more than two

hours and was 35 minutes late for work but had not yet

changed into his uniform. Given the prior warnings to report
for work on time and in uniform, the decision was made to
terminate the employment relationship.

CP Comm. Rec. 102-103.

[1]. “Pursuant to written policy.” The employer failed to
~'submit any written policy at all and there was no testimony about
any specific clauses, phrases, paragraphs, or anything else that
these supposed “written” policies actually stated.

[2]. “The policy set forth ...in the employee handwork [sic].”
The employer never submitted an employee “handwork” or an
employee “handbook,” nor did the employer once refer to any
specific words, clauses, phrases, paragraphs, or any other matter
supposedly contained in such a handbook.

[3]. “Claimant’s “supervisor,” Mr. Kelly did testify to

“ongoing” concerns but could not have done so with regard to “the

above referenced policy” since no policy was ever submitted;
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moreover, Mr. Kelly was not the only person who supervised Mr.
Daniels and nothing in the record demonstrated those other
supervisors were concerned with Mr. Daniels’ work; finally, the
single piece of documentary evidence submitted regarding these
“ongoing” concerns was dated September 8, 2008, concerning
tardies in June 2008 as well. No other documentary evidence of
“ongoing concerns” is in the record here except an unsigned,
apparently anonymously written, undated note about the final
incident that appears as Exhibit 6, page 1, CP Comm. Rec. 77.

[4]. “Claimant was issued written notice.” No evidehce
shows that Mr. Daniels “was issued” a notice. The only two
disciplinary notices in the record shoW no indication that Mr.
Daniels received the notices, agreed or disagreed with the notices,
or even knew of the notices since the notices’ signature lines for the
‘employee” are empty, as are the sections set aside for the
“‘Employee Statement” and the boxes to check regarding whether
the employee “agrees” or “disagrees” with the employer's
statement. CP Comm. Rec. 79, 80.

[6]. “Exhibit 6, page 4.” As noted, this page is not signed by
the “employee” Mr. Daniels and the sections of that document that

are set aside for the “Employee Statement” and the boxes to check
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regarding whether the employee “agrees” or “disagrees” with the
employer’s statement are all blank — showing no indication that Mr.
Daniels was even aware of these documents. CP Comm. Rec. 79,
80.

[6]. “Exhibit 6, page 1.” This page, relied upon in the
Commissioner’s Finding, is unsigned, undated, written apparently
anonymously, and shows no sign of the person to whom it was
addressed. It is at best hearsay, and it shows no sign of being a
“business record” under RCW 5.45.020 that would make it an
exception to the hearsay rule. Although this writing does
interestingly indicate that the written warning about computer use
(Exhibit 6, pages 2 & 3) was issued on “10/09/09,” as the date next
to the signature for the “Director of Operations” would lead one to
believe, though the notice itself states the “Date of Notice” as “09
Oct 2008” — a year before. In other words, the evidentiary value of
these documents is suspect at best‘— and it must be remembered
that Mr. Daniels represented himself at the administrative hearings.

In brief, the entirety of Exhibit 6 — pages 1 through 4 - is not
worthy of the name “evidence,” let alone “substantial” evidence. An

appellate court will reverse factual findings of the trier of fact if
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those findings are not supported by substantial evidence. Mood v.
Banchero, 67 Wn.2d 835, 410 P.2d 776 (1966).

Furthermore, the Commissioner’s Conclusion of Law that is
based on these findings of “fact” is equally unsupported, as will be
demonstrated in the same manner as above. In failing to adopt the
ALJ’'s Conclusion of Law 7, the Commissioner instead concluded in
part as follows:

At the least, the [1] claimant exhibited a wanton disregard of
his employer’s interest on November 6, 2009, when he was
neither in uniform nor on duty as scheduled. Excuses
notwithstanding, it was the claimant’s responsibility to do so.
Regarding the uniform (or lack thereof): First, the claimant
should have arrived at the work site wearing (rather than
carrying) his uniform. The undersigned [2] is not persuaded
that the employer condoned the claimant’s practice of
dressing for work in the restrooms of the buildings he was .
supposed to guard. Regardless, assuming the claimant
arrived at the work site 90 minutes early on November 6,
2009 but could not get into the building, [3] it defies logic that
he did not drive elsewhere to change clothes.” After all, he
had 90 minutes to do so. Instead, the claimant sat in his car
under a blanket for 35 minutes after his shift began.
Regarding the claimant’s contention that he was waiting for
his supervisor to arrive and unlock the building so that he
could change his clothes: It was not the supervisor’s
responsibility to ensure the claimant could get dressed for
work; the supervisor came to the work site to ensure the
client's premises were guarded.

CP Comm. Rec. 104.

'3 Error is assigned to this finding or conclusion as not being supported by
substantial evidence because nothing in the record shows in what area the new
building was located or whether there were places where Mr. Daniels might have
been able to change clothes at 9:30 p.m.
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[1]. “Wanton disregard ... neither in uniform nor on duty.”
First, the employer testified that the reason it fired Mr. Daniels was
because he was tardy. CP Comm. Rec. 14. It did not testify it fired
Mr. Daniels because .of being out of uniform or computer use or
anything else. Therefore, second, the “wanton disregard” has to be
" based on the November 6™ fardiness. But the statute requires
“repeated inexcusable tardiness following warnings” and the record
has only one warning on this issue and that document shows no
sign of ever having been signed or seen by Mr. Daniels.

[2]. Even if the uniform had anything to do with the job
separation, the Commissioner’s conclusion about that issue is not
supported even by her own findings. Here the Commissioner says
she “is not persuaded that the employer condoned the claimant’s
practice of dressing for work in the restrdqms." But on the prior
page, in the “modified” findings of fact 3 & 4, the Commissioner
states that the “employer did not necessarily approve of that
practice, but the claimant had done so before without
reprimand” and that “[bJased on prior experience, the claimant
assumed his supervisor would arrive at the work site
approximately 30 minutes before the beginning of his shift and

would let the claimant into the building to change.” Obviously
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then the employer had acquiesced to the practice since Mr. Daniels
“had done so before without reprimand” and he acting “based on
prior experience.” His continuing in this practice cannot therefore
be characterized as a “willful or wanton disregard of the employer’s
interests.”

[3]. The factual finding couched here in terms of a
conclusion that “it defies logic that he did not drive elsewhere to
change clothes,” is not supported by anything in the record. The
employer provided no testimony or evidence about where the
building was located and whether there were places that Mr.
Daniels might have been able to change clothes — safely and
legally — at 9:30 p.m. on a cold November night.

In summary, the Commissioner’s findings and conclusions
paint the job separation with the broadest and most imprecise
brush possible to justify the end result of denying Mr. Daniels
benefits. This practice resulted in a decision that was not
supported by substantial evidence and it was rightly reversed by

the Superior Court, a decision Mr. Daniels asks this Court to affirm.
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3. ATTORNEY FEES AND COSTS IN THIS CASE ARE
MANDATED BY STATUTE WHEN THE COURT
REVERSES A COMMISSIONER’S ORDER.

Mr. Daniels requests attorney fees. Under RAP 18.1(b), a
party to be entitled to attorney fees by statute must argue for those
fees in its opening brief.

A claimant who ‘succeeds in convincing a court to reverse a
Commissioner’'s Decision is aIIowed} reasonable attorney fees and
costs as mandated by statute:

It shall be unlawful for any attorney engaged in any appeal to
the courts on behalf of an individual involving the individual's
application for initial determination, or claim for waiting
period credit, or claim for benefits to charge or receive any
fee therein in excess of a reasonable fee to be fixed by the
superior court in respect to the services performed in
connection with the appeal taken thereto and to be fixed
by the supreme court or the court of appeals in the
event of appellate review, and if the decision of the
commissioner shall be reversed or modified, such fee and
the costs shall be payable out of the unemployment
compensation administration fund. In the allowance of fees
the court shall give consideration to the provisions of
this title in respect to fees pertaining to proceedings
involving an individual’'s application for initial
determination, claim for waiting period credit, or claim
for benefits. In other respects the practice in civil cases
shall apply.

RCW 50.32.160 (emphasis added). The fees and costs

contemplated in this statute are stated in mandatory terms: “such
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fee and the costs shall be payable out of the unemployment
compensation administration fund.” /d.

Therefore, because the Commissioner’s Order in this case
misinterpreted and misapplied the Employment Security Act and
the Superior Court reversed that decision, Mr. Daniels respectfully
requests that upon affirming the Superior Court this Court grant
attorney fees in an amount to be determined by the filing of a cost
bill.

E. CONCLUSION

Mr. Daniels respectfully requests that this Court affirm the
King County Superior Court’s Order that reversed the
Commissioner’s Decision in this case and affirmed three prior
decisions granting benefits to Mr. Daniels. It is the Commissioner's
Decision that is reviewed by this Court and that Decision
misinterpreted and misapplied the law and was not based on
substantial evidence. Therefore, it was properly reversed by the
Superior Court.

Counsel also requests reasonable attorney fees and costs in

succeeding to reverse the Commissioner’s Order in this case.
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Dated this 8" day of July 2011.

Respectfully submitted,

Attorney for Respon r. Daniels

WSBA # 14998

1904 Fourth Ave., Suite 604
Seattle, WA 98101
206.441.9178

42



[©> TS ) S L *" B

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

IN THE COURT OF APPEALS, DIVISION |
FOR THE STATE OF WASHINGTON

CHARLES DANIELS,

)
) .
Respondent, )
)
and )
) No. 66851-0-|
STATE OF WASHINGTON, )
EMPLOYMENT SECURITY )
DEPARTMENT, ) CERTIFICATE OF SERVICE BY MAIL
Appellant. ;

CERTIFICATE
| certify that | mailed a copy of the Respondent’s Opehing Brief in this matter
postage prepaid, on July 8., 2011, to the Appeilant ESD’s attorney, Anthony Pasinetti,
WSBA # 34305, Assistant Attorney General, Office of the Attorney General, Licensing &

Administrative Law Div., 800 Fifth Ave., Suite 2000, Seattle, WA 98104-3188.

Dated this July 8, 2011. - %/D/

¢ Lampson
SBA # 14998
Attorney for Respondent

Certificate of Service by Mail - 1 Unemployment Law Project
1904 Third Ave., Suite 604

Seattle, WA 98101
206.441.9178




Dated this 8" day of July 2011.

Respectfully submitted,

rcLampson

Attorney for Responde r. Daniels
WSBA # 14998

1904 Fourth Ave., Suite 604

Seattle, WA 98101

206.441.9178
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IN THE COURT OF APPEALS, DIVISION |
FOR THE STATE OF WASHINGTON

CHARLES DANIELS,

)

)

Respondent, )

)

and )

) No. 66851-0-

STATE OF WASHINGTON, )

EMPLOYMENT SECURITY )
DEPARTMENT, ) CERTIFICATE OF SERVICE BY MAIL

Appellant. ;

CERTIFICATE
| certify that | mailed a copy of the Respondent’s Opening Brief in this matter
postage prepaid, on July 8, 2011, to the Appellant ESD’s attorney, Anthony Pasinetti,
WSBA # 34305, Assistant Attorney General, Office of the Attorney General, Licensing &

Administrative Law Div., 800 Fifth Ave., Suite 2000, Seattle, WA 98104-3188.

Dated this July 8, 2011. /_m_’__/

/'Marc Lampson
WSBA # 14998
Attorney for Respondent

Certificate of Service by Mail - 1 Unemployment Law Project
1904 Third Ave., Suite 604
Seattle, WA 98101
206.441.9178
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APPENDIX A: RCW 50.04.294



RCW 50.04.294
Misconduct — Gross misconduct.

With respect to claims that have an effective date on or after January 4, 2004:
(1) "Misconduct” includes, but is not limited to, the following conduct by a claimant:
(a) Willful or wanfon disregard of the rights, title, and interests of the employer or a fellow employee;
(b) Deliberate violations or disregard of standards of behavior which the employer has the right to expect of an employee;

(c) Carelessness or negligence that causes or would likely cause serious bodily harm to the employer or a fellow employee;
or

(d) Carelessness or negligence of such degree or recurrence to show an intentional or substantial disregard of the
employer's interest.

(2) The following acts are considered misconduct because the acts signify a willful or wanton disregard of the rights, title,
and interests of the employer or a fellow employee. These acts include, but are not limited to:

(a) Insubordination showing a deliberate, witiful, or purposeful refusal to follow the reasonable directions or lnstructlons of
the employer;

(b) Repeated inexcusable tardiness following warnings by the employer;

(c) Dishonesty related to employment, including but not limited to deliberate falsification of company records, theft, deliberate
deception, or lying;

(d) Repeated and inexcusabie absences, including absences for which the employee was able to give advance notice and
failed to do so;

(e) Deliberate acts that are illegal, p'rovoke violence or violation of laws, or violate the collective bargaining agreement.
Howevwer, an employee who engages in lawful union activity may not be disqualified due to misconduct;

(f) Violation of a company rule if the rule is reasonable and if the claimant knew or should have known of the existence of the
rule; or

(g) Violations of law by the claimant while acting within the scope of empioyment that substantlally affect the claimant's job
performance or that substantially harm the employer's ability to do business.

(3) "Misconduct" does not include:

(a) Inefficiency, unsatisfactory conduct, or failure to perform weil as the result of inability or incapacity,

(b) Inadvertence or ordinary negligence in isolated instances; or

(c) Good faith errors in judgment or discretion.

(4) "Gross misconduct’ means a criminal act in connection with an individual's work for which the individual has been

convicted in a criminal court, or has admitted committing, or conduct connected with the individual's work that demonstrates a
flagrant and wanton disregard of and for the rights, title, or interest of the employer or a fellow employee.

[2006 ¢ 13 § 9. Prior: 2003 2nd sp.s.c4 §6.]

Notes: .
Retroactive application - 2006 ¢ 13 §§ 8-22: See note following RCW 50.04.293.

Conflict with federal requirements - Part headings not law — Severability -- 2006 ¢ 13: See notes following
RCW 50.20.120.

Conflict with federal requirements — Severability - Effective date — 2003 2nd sp.s. ¢ 4: See notes following
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FO0TE FADAN TRESE:

.STATE OF WASHINGTON
© EMPLOYMENT SECURITY DEPARTMENT
Determination Notice .
12/19/2009

770 :
CHARLES DANIELS
518 N 79TH ST .
SEATTLE WA 98103-4708

Return address:
EMPLOYMENT SECURITY DEPT
TELECENIER APPFALS
FAX :(800)301-1795
PO BOX 19018
OLYMPIA WA 985070018

BYE: 11/13/2010 ID: ﬁ o
- A copy of this determination was mailed to the interested parties
- at their -address on 12/18/2008,

YOUR RIGHTS/SUS DERECHOS: If vou disagree with this decision, you
have the right to appeal. Your appeal must be received or
postmarked by 01/19/2010. See "YOUR RIGHT TO APPEAL' at the end
of this decision., 8i no esté de acuerdo con esta decisidén, tiene
el derecho de registrar un apelacién. Vea "SU DERECHO DE
APELACION" al final de esta decisiém, . '

NOTICE/AVISO: The language below is intended .to be general context

of the cited law. You may .ask for a copy of the complete law by

calling your Telecenter at 1-800—318—6052 or by logging on to
www,xcw,goZui.com. ILa intencién del lenguaje de abajo es para dar

un contexto general de 1a leg que se ¢ita. Puede pedir una copia .
de esa ley al TeleCentro 1-800-318-6022 6 al entrar en

. WWW.TCW, go2ui.. com,

State law says you may be denied unemployment benefits if you are
fired or suspended for misconduct connected with your work. See

RCW 50.20,066. ‘

"Misconduct" includes acts that show a willful or wanton disregard
for your employer or co-workers. This includes insubordination,

repeated inexcusable absences or tardiness, dishonesty, deliberate
acts that are illegal or provoke violence, violation of reasonable

112/19/2009 ‘ “1ots N

~ Archived COp
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company rules, or violation of the law while acting within the
scope of your employment, See RCW 50,04.294 (1) (a) and (2) and WAC

192-150-210.

. FACTS: _

An attempt was made to get inforxmation from your employer. To
date, they have not responded and this decision is being made with
-the information available. -

Ybu state you do not know if you were fired for being late or
because you were not in uniform by the start of your shift, You
said you showed up the work 31te approximately two hours early and
you were waiting for a supervisor to arrive to let you inside the
locked building so you could c¢change your clothes. You report you
called the superv1sor three times on his cell phone, but you got
no response. You said by the time the supervisor showed up, you
were late for the start of -the shift,

REASONING:

As the employer has elected to provide no 1nformation regarding
your separation, it is held that misconduct has not been shown.

. DECISIQON:Based on the information provided, misconduct has not
been established.

RESULT Benefits are allowed beginning 11/15/2009 1f you are -
otherwise eligible.

12/19/2009 20t 5 [ EEGEGEE

Archlved Cop

Page 65 of 115 - Exhibit _= age
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STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE EMPLOYMENT SECURITY DEPARTMENT

IN THE MATTER OF:

Charles Danlels DOCKET NO: 02-2010-02320 R

‘ INITIAL ORDER
Claimant :

o: S BYE: 11/13/2010 ulo: 770

Hearing: This matter came before Administrative LawJudge Cynthia M. Morgan on March 25,
2010 at Seattle, Washington after due and proper notice to all interested parties.

Persons Presentby Telephone: The claimant, Charles)Danlets'; the employer-appellant, Star
Protection Agency, represented by Nancy Glass, HR Generalist; Lamar Kelly, Portfolio Manager;
and the employer representative, Carrie Cline, Penser North America. -

STATEMENT OF THE CASE:;

The employet filed an appeal on January 08, 2010 from a Decision of the Employment Security
Department dated December 19, 2009. Atlssue in the appeal is whether the employer had good
cause for failure to appear at a previously scheduled hearing; and whether the claimant was
discharged from employment for a willful or wanton disregard of the rights, title, and Interests of
the employer or a fellow employse as defined in RCW 50.04.294(1)(a), or other misconduct
pursuant to RCW 50.20.0686, or voluntarily quit without good cause pursuant to RCW 50.20,050.
Also atissueis whether the claimantwas able to, available for, and actively sesking work during

the weeks at issue.
Having fuily conslidered the entire record, the undersigned Administrative Law Judge
enters the following Findings of Fact, Conclusions of Law and Initial Order; _
FINDINGS OF FACT: ’

1. On February 2, 2010, a hearing was scheduled In this matter for 10:15 a.m. See Exhibit
D. The employer representative was handling another hearing in another judge's courtroom,
which ranlong. The employerwas unable to leave the room to gontact the judge assigned to this
matter to inform her that she was running late, The hearingletoutat 10:39 a.m. and the employer
immediately called the office to Inform them of the situation. 'As the hearing time had passed, the

INITIAL ORDER -1
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hearing could notbe re-opened. The empfoyer immediately filed a Petition for Review, citing the
above reasens for its request. See Exhibit C.

2. The claimant began employment with the interested employer on November 21, 2007 and
last worked as a security officer on November 7, 2009, At the time of the job separation, the
claimantwas scheduled to worked a part-time temporary status and was paid $13.35 per hour.

3. On November 6, 2009, the claimant was assigned a new location and was scheduled to
begin at approximately 10:00 p.m. The employer arrived on site at approximately 9:45 p.m. and
could notlocate the claimant. The employer called the claimant, who Indicated he was out front
and the employer finally located the claimant sitting in his car without his uniform on, looking as
if he had been sleeping, atapproximately 10:35 p.m. The claimant testifled that he arrived tothe
job site approximately one and one-half hours priorto his shift, but because it was a new location,
hewas unable to gain entry Into the building to change Into his uniform. The claimantreturnedto
his car in front of the building and called the employer to let his supervisor know he had arrived
and was waiting out front in his car. The employer denied receiving any calls.

4, The employer's policy requires employees to be in their uniform upon arrival towork, tobe
ready to perform tasks upon report and to only use client computers for work use. Prlortothefinal
Incident, the employer testified that the claimant had arrived late to work on several occasions.

The claimant also arrived without uniform and used client computers to excess for personal use,

Each violatlon was addressed hoth verbally and in writing. The claimant disagreed that he had
been warned on several occasions and had not been warned that further violation would resuttin
his termination. The employersubmitted only two warnings from 2008 and one emaii regarding

the final incident See Exhibit 6. .

5. Durlng the weeks atissue the claimant was wall!ng and able to accept any offer of sultable
work and sought work as directed by the Department

GONGLUSIONS OF LAW:

1. in determinating whether or not an individual has established a good cause for falling to
appear at prior proceedings, the undersigned first notes that the term “good cause” implies
circumstances beyond thelr reasonable control of the individual. In the instance case, the
employer provided credible testimony that she was in attendancs at another hearing scheduled
before the administrative hearing scheduled in this matter. The claimantwas unabile to notify the
judge In this matter that she was In another hearing until after the time of that hearing had passed.
- Therefore, the undersigned concludes the employer has established good cause for failing to

appear at the prior proceeding.

2. The provisions of RCW 50.04.204, RCW '50.20.066, WAC 192-150-085,
WAC 192-150-200, WAC 192-150-205, and WAC 192-150-210 apply. A claimant shail be
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Page 92 of 115



disqualified from benefits if discharged from employment for misconduct. RCW 60.04.294(1)(a)
defines misconduct, in part, as willful or wanton disregard of the rights, title, and interests of the

employer or a fellow employee.

3. According to RCW 50.04.294(2)(a)-(g), examples of a willful and wanton disregard ofthe
Interests of the employer or a fellow employee are: insubordination, repeated and inexcusable
tardiness afterwarnings, dishonesty related to employment, repeated and inexcusable absences,
deliberate and lilegal acts, dsliberate acts that provoke violence or a violation of the law or
collective bargalning agreement, violation of reasonable company rules, and violations of the law
while acting within the scope of employment, WAC 192-150-200(1) and (2), provide that the
action or behavior must be connected with the claimant's work and result in harm or create the
potential for harm to the employer's interests. This harm may be tangible, such as damage to
equipment or property, or intanglible, such as damage to the employer's reputation or a negative
Impact on staff morale. Misconduct does not include inadvertence or ordinary negligence in
isolated instances, goed faith errors in judgment, inefficiency, unsatisfactory conduct, or failure
to perform well as the result of inabllity or incapacily. See RCW 50.04,294(3).

4, The burden of establishing work-related misconduct is on the employer. The burden s
successfully carrled when the employer has proven misconduct, as defined by the statute, by a
preponderance of the evidence. A preponhderance ofthe evidence Is that evidence which, when
fairly considered, produces the stronger impression, has the greater weight, and is more
convincing as to Its truth when weighed agalinst the evidence in opposition thereto. Yamarmoto
v. Puget Sound Lbr, Co., 84 Wash. 411, 146 Pac, 881 (1915). Wn. App. 197 (1997).

5. Mitigating and extenuating circumstances may be considered in resolving questions of
misconduct. in re Sofari, Empl. Sec. Comm'r Dec. 1059 (1973). Whether the claimant was
“motivated by deflance, bad falth or Indifference to the consegquences of his actions" will alsobe
considered in deciding misconduct. Wilson v. Employment Securlly Department, 87 Wn. App.
197, 940 P.2d 269 (1997). A claimant’s acts can be in violation of the employer’s policy, but If
they only amount to negligence, incompetence or an exercise of poor judgment, then they are not
enough to constitute misconduct under RCW 50.04.293. Conductmay Justify discharge, butnot

~ rise to the level of statutory misconduct, Wilson, supra.

6. Further, Hamel vs. Employment Securify Department, 93 Wn. App. 140, 966 P.2d 1282
(1998), states that the employee must be found to have voluntarily disregarded the employer's
interest, butthe employee's specific motivation for the conductis notrelevant in analyzing intent.

Becausa the word 'wiilful' modifles the word ‘disregard,’ the employee must have voluntarily
disregarded the employer's interest. Consequently, an employee acts with willful disregard when
he (1) is aware of his employer's interest; (2) knows or should have known that certain conduct
jeopardizes that interest; but (3) nonetheless intentionally performs the act, willfully disregarding
Its probable consequences. The claimant’'s conduct does not nse to the level of statutory

mlsconduct
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7..  Here the claimant's actions were not deliberate, butinefficient, unsatiéfactory conduct, or

the failure to perform well as the result of inability or incapacity. As a result, despite claimant's
errors, statutory misconduct is not established. This decision does not question the employer's

. right to discharge claimant, nor the wisdom of that act. It is decided only that the evidence

presented will not support a denial of benefits under the statute. Claimantis therefore eilglbte for
unemployment benefits pursuant to RCW 50,20.066,

8. RCW 50.20.010(1)(c) requires each claimant to be able to,' available for, and actively
seeking work. The claimant was able to, available for, and actively seeking work during the
weeks atissue and Is therefore not subject to denial under the above-cited statute and related

laws and regulations.

Now therefore it is ORDERED:
The Decision of the Employment Security Department under appeal is AFFIR‘MED.‘

The employer has established good cause for falling to appear ata previously scheduled hearing,
and the Default Order dated February 2, 2010 is VACATED.

The clalmant was not discharged due to a. willful or wanton disregard of the rights, title, and
interests of the employer or a fellow employee as defined in RCW 60.04. 294(1)(a), and is

therefore not subject to disqualification pursuant fo RCW 50.20.066(1). .

Employer: If you are a base year employer for this claimant, or become one in the future, your
experience rating account will be charged for any benefits pald on this claim or future claims
based on past wages you pald to this individual. If you are & local government or reimbursable
employer, you will be directly liable for any benefits paid. Benefit charges or liability will accrue
undess this decision is set aside on appeal. See RCW 50.29.021. If you pay taxes on your

payroll, any charges for this claim could be used to calculate your future tax rates,

Notice to Claimant: Yourformer employer has the right to appeal this decision. If this decision
is reversed because it is found you committed misconduct connected with your work, all benefits
paid as a result of this decision will be an overpayment. State law says you will not be eligible for
waiver of the overpayment, nor can the departiment accept an offer of compromise (repayment
of less than the total amount paid to you). The benefits must be repaid even if the overpayment

was not your fault. See RCW 50.20.066(5).

The claimant was able to, available for and actively seeking work during the weeks atissue as
requiré:d by RCW 50.20.010(1)(c).

INITIAL. ORDER - 4 201002320R,CMM
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Dated and Malled on March 26, 2010 at Seattle, Washington.

Administrative Law Judge
Office of Administrative Hearings
600 University Street, Suite 1500
Seattls, WA 98101-3126

Certificate of Service

1 certify that | malled a copy of this order to the within-named Interested parties at their respective
add(esses postage prepaid on the date stated hereln. __ 5 ol

PETITION FOR REVIEW RIGHTS
This Order Is final unless a written Petition for Review Is addressed and malled to:

Agency Records Center

- Employment Security Department
PO Box 9046
Olympia, Washington 98607-9046

and postmarked on or before Ap'ril 26, 2010. Allargument in support of the Petition for Review

"must be attached to and submitted with the Petition for Review. The Petition for Review, including

attachiments, may not exceed five (5) pages. Any pages in excess of five (5) pages will notbe
considered and will be returned to the petitioner. The docket numberifrom the Initial Order ofthe
Office of Adminlstrative Hearings must be Included on the Petitfon for Review. Do not flle your
Petition for Review by Facsimile (FAX). Do not mall your Petition to any location other than the

Agency Records Center.

CMM:cmm

INITIAL ORDER - 6 201002320R.CMM

Page 95 of 115



APPENDIX D: COMMISSIONER’S DECISION



CERTIFICATE OF SERVICE
Fegrtify that I malled a copy of this deciston fo the

ﬁgyﬁ ngmed I:}eres ed fiartles at their respective
: rﬁ;%p 3 ¢ ld/ n June 4, 2010,
L.
U1O: 770

E,Eprcscntaﬂvse, Commissioner’s Review Office,
mployment Securlty Department
‘BYE: 11/13/2010

- BEFORE THE COMMISSIONER OF -
THE EMPLOYMENT SECURITY DEPARTMENT
OF THE STATE OF WASHINGTON

Review No, 2010-2078

Docket No, 02-2010-02320-R

Invre:
DECISION OF COMMISSIONER

CHARLES DANIELS
SSA No.

On Ap ril 26, 261 0, STAR PROTECTION AGENCY, by and through Carrie Cline for
Pengser North America, Inc., petitioned the Commmissioner for veview of a decision issued by
the Office of Administrative Hearingk on March 26,2010; Pursuant o chapter 192-04 WAC

- this matter has been delegated by the Commissioner to the Commissioner's Review Office.
"Having reviewed the entire record and having given due regard to the findings of the
administrative law judge pursuant to RCW 34,05.464(4), the undersigned enters the following,

The undersigned adopts the Office of Administrative Hearings' finding of fact No., 1.

. Finding No. 2 is adopted. Evidence of record establishes the claimant was employed
by the interested employer as a security officer from November 2007 to on or about
November 11, 2009, when Le was discharged. ' ‘

Finding Nog, 3 and 4 are adopted but are modifiod to state instead as follows: Pursuant
to written policy, the employer’s security officers are required fo report to their assigned '
locations on time, dressed in uniform and ready towork, The claimant was aw are of the poliey
which was set forth in the employeé handwork, issued to the claimant at hire, Over the course
of the two year employment relationship, the claimant’s supervisor had ongeing concerns
regarding the claimant’s failure to consistently comply with the above referenced policy. The
claimant was repeatedly warned by his supervisor that tardiness was not acceptable and that
he was requived to arrive at his “duty past” in uniform. In September 2008, the claimant was
issued written notice to that effect. Exhibit No. 6, page 4. ’

Despite the warnings to report for work on time, the claimant did not consistently do
80, Duriﬂg thelast year of the employment relationship (following the September 2008 written
warning), the claimant received numerous additional verbal warnings from his supervisor to

‘ o1- - 2010-2078
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report for work on time. (On that point, testimony of the claimant’s supervisor - - based on
personal knowledge of the conversations in question - - is deemed credible and is included
herein as fact,) The claimant did not provide the employer with definitive reasons for his
tardiness, but it was the supervisor’s understandmg that the claimant often came to work
directly from another job with a different employer and was sometimes delnyed, witich the.
interested employer does not considered excusable tardiness, The claimant attributes his
tardiness, in part, “to traffic.” The employer does not consider fraffic tovbe an excuse for
repetitive tardiness, .

~ On November 6, 2069, the clapimant v;fas scheduled to be on duty at his assigned work .
site at 10 p.m, At appr oximately 8:30 p.m, (accordmg to the claimant), the claimant arrived
at the work site, The claimant did not arrive at the work site In uniform, Haviug arrived for
work early, he intended to enter the building and change into his uniform in the client’s
restroom, The employer did not necessamly approve of that practice, but the claimant had
doneso before withoutreprimand, On November 6,2009, however, when the claiman¢arrived
at the work site, he could not get into the building, The claimant called his supervisor’s cell
phone number, but the supervisor did not recetve the claimant’s call. Based on prior
experience, the claimant assumed his sup ervisor would arrive at the work site approximately
30 minutes before the beginning of his shift and would let the claimant into the building o
change, The claimant waited in his car, At approximately 9:45 p.m,, the supervisor arrived
at the wm"k site. He did not see the elannauf nor was he approached ‘or contacted by the
claimant, so the supervisor walked the outside parameters of the building but could not find
the claimant, At 1‘0 30 p.m,, the supervisor contacted the claxmanton the clalmané’s cell phone
and was told the clalmant was waiting across the street from the work site in his car, Exhibit
No. 6, page 1, The claimant was covered by a blanket because he was cold. By then, it was
10:35 pan, The claimant had been at the work site for more tlian two howrs and was 3§
minutey late for work but had not yet changed into his uniform, Given the prior warnings to
report for work on time and in uniform, the decision was made to terminate the employnient

relationship, On November 11, 2009, the claiman{ was so informed.

Finding No, § is adopted.
The undersigned adopts the Office of Administrative Hearings conclusion No, 1,

Conc[ueioh Nos. 2 through 6 are adopted, Under the Employment Security Act, an
indefinite period of disqualification is imposed during which unemploym‘ent benefits are.
denied when a claimant was discharged for work related misconduct RCW 50,20.066.
" Pursuant to statutory definition, misconduct is established by wilful or wanton disvegard of

D
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an employer’s interest, RCW 50,04.294(1)(a). 'Awilfui or wanton disregard of an employer’s
interest is exhibited by repeated incxcusable tardiness following warnings by the employer.
RCW 50,04.294(2)(b). Likewise, misconduct is established by violation of a reasonable
company rule of which fhe claimant knew or should have known. RCW 50.04.294(2)(£).
Conclusion No. 7 is not adopte'd. The unidersigned conchides instead as follows: Here,
the employer is in the business of providing security services for clients, Accordingly, the
employer has a vested interest in ensuring that propérties of the employer’s clients are
guarded/patrolled as promised and that security is maintained. To that end, the employer
relies on security ofﬁcérs to report for wm.'k in uniform as scheduled, It is 2 matter of
professional appearance, as well as security, At the least, the claimant exhibited a wanfon
disregard of his employer’s intterest on November 6,2009, when he was neither in uniform nor
on duty as scheduled, Excuses notwithstanding, it was the claimant’s responsibility to doso,
Regarding the uniform (or lack thereof): First, the claimant should have arrived at the work ,
sitc wearing (rather than carrying) his uniform, The undersigned is not persuaded that the
employer-condoned the claimant’s practice of dressing for work in the restrooms of the
buildings he was supposed to guard, Regardless, assuming the claimant arrived at the work
site 90 minutes early on November 6, 2009 but could not get into the building, it defies logic
that he did not drive elsewhere to change clothes, After all, he had 90 minutes to do so.
Instedd, the claimant sat in his car under a blanket for 35 minutes after his shift began.
Regarding the claimant’s contention that he was ‘waiting for his supervisor fo arrive and
unlock the building so that he could changé his clothes: It was ﬂot the supervisor’s
responsibility to ensure the claimant could get dressed for work; the supervisor came to the
work site to ensure the client’s premises were being guarded, Given the circumstances, the
claimant’s tardiness was inexcusable, as was his violation of the employer’s policy regarding
uniforms at the work site. Given the prior warnings, the claimant’s course of action (or lack
thereof) cannot be attributed to an isolated imcident of mistake or poor judgemeut.

Misconduct has been established,
Conclusion No. 8 is adopted.

Now, therefore,
ITIS HEREBY ORDERED that the decision of the Office of Administrative Hearings

issued on March 26,2010, is MODIFIED. The employer has established good cause for failing
to appear at a previously scheduled hearing, and the February 2, 2010 default order is
VACATED. Benefits are denied pursuant to RCW 50.20.066(1) beginning November 8, 2009
and continuing thereafter for ten calendar weeks and until the claimant has obtained work in

3~ 2010-2078
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¢arned wages equal to, ten times his weekly benefit amount. Benefits are not denied pursuant
to RCW 50.20.101(1)(c) during the weeks at issne. Under RCW 50.20.066(5), the claimant
must repay all benefits paid in error because of a disqualification from benefits based on
misconduct. The amount of the overpayment owed by the claimant is REMANDED to the
Department for calculation. Employer: If you pay taxes on your payroll and are a base year
employer for this c]aimant or become one in the future, your experience rating account will
not be charged for any benefits paid on this claim or future claims based on yages you paid
to this individual, unless this decision is set aside on appeal. See RCW 50.29,021.
DATED at Olympia; Washington, June 4, 2010,*

Annette Womac

Review Judge
Commiissioner’s Review Office

*Copies of this decision were mailed to all

interested parties on this date,
' RECONSIDERATIO

Pursuant to RCW 34.05,470 and WAC 192-04-190 you have.ten (10) days from the
mailing and/or delivery date of this decision/order, whichever is earlier, to file a petition for
reconsideration. No matter will be reconsidered unless it clearly appears from the face of the

petition for reconsideration and the arguments in support thereof that (a) there i3 obvious

material, clerical exror in the decision/oxder or (b) the petitioner, through no fault of his ox her
own, has been denied a reasonable opportunity to present axgument or respond fo argument
pursuant WAC 192-04-170. Any request for reconsideration shall'be decined to be denicd if
the Commissioner's Review Office takes no action within twenty days from the date the
petition for reconsideration is filed, A petition for reconsideration together with any ar: gument
In support thereof should be filed by mailing or delivering it divectly to the Commissioner's
Review Office, Employment Sccurity Depariment, 212 Maple Park Drive, Post Office Box
9046, Olympia, Washington 98507-9046, and to all other parties of record and their
representatives. The filing of a petitlon for reconsideration is not a prerequisite for filing a

Judicnal appeal.

JUDICIAL APPEAL

Ifyou are a party aggrieved by the attached Commissioner's decision/oxder, your aftention is
directed to RCW 34.05.510 through RCW 34.05.598, which provide that further appeal may
be taken fo-the superior court within thirty (30) days from the date of mailing as shown on the
attached decisxon/ordcr If no such judicial appeal is filed, the attached decision/order wﬂl

become final,

-4- 2010-2078
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If you choose to file a judicial appeal, you must both:

a, Timely file your judicial appeal directly with the supexrior court of the
counfy of your residence or Thurston County. If you arve not a
Washington stato resident, you must file your judicial appeal with the
superior court of Thurston County, See RCW 34,05514, (The
Department does not furnish judicial appeal forms,) AND

b.  Serve a copy of your judicial appeal by mail or personal service
within the 30-day judicial appeal period on the Commissioner of
the Employment Security Department, the Office of the Attoruey
General and all parties of record,

The copy of your judicial appeal you servé on the Commissioner of the Employment Security
Department should be served on or mailed to: Commissloner, Employment Security
Department, Attention: Agency Records Center Manager, 212 Maple Park, Post Office Box
9046, Olympia, WA 98507-9046. To properly serve by mail, the copy of your judicial appeal
must be received by the Employment Security Department on or hefoxe the 30tk day. of the
appeal period, See RCW 34,05.542(4) and WAC192-04-210, The copy of your judicial appeal
you serve on the Office of the Attorney General should be served on or mailed to the Office of
the Attorney General, Licensing and Administrative Law Division, 1125 Washington Street SE,

Post Office Box 40110, Olympia, WA 98504-0110.

-5- ' S . 20102078
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APPENDIX E: SUPERIOR COURT’S ORDER REVERSING

COMMISSIONER AND GRANTING BENEFITS
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RECEIVED The Hon. Michael C. Haydén

|7 FEB2011 B3 11 'Hearing Set: February 17, 2011; 8:30 a.m
BEPARTHENT OF . e

':‘r('STRA TION
/ L5HINGTON

IN THE suPERiOR COURT FOR THE STATE OF WASHINGTON -

~ INAND FOR THE COUNTY OF KING |
CHARLES DANIELS, |
Pétitjoner, '

VS. .
Case No. 10-2-24114-1 SEA

STATE OF WASHINGTON,

EMPLOYMENT SECURITY

DEPARTMENT, ’
Respondent.

Admmustratnve Appeal- - o=
2 eveRrlA

vvvvvvvv' et Nt Nt et et et

[. =~ HEARING.
This review of an administrative decision in a contested case was hea_rd on
February 17, 2011. Marc Lampson argued for the petitioner, Charles Daniels. Anthony

Pasinetti argued for respbndent, the Washington Stéte_Empioyment Security

Department.

Order -1 | _ Unemployment Law Project
' 1904 Third Ave., Suite 604
Seattle, WA 98101

OR‘G\NAL | 206.;1%1.917.8l
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“|new evrdence was offered or recelved and the court has deC|ded no rssues of fact.

. NO ISSUES OF FACT

The review was conducted on- the record of the admlnlstratlve proceedlng No

-~ HL. CONCLUSIONS OF LAW
314  Jurisdiction. This court has Junsdrctlon for this review under RCW 50.32.120
‘and 34.05.514. |
3.2 Law goverhing're_view. Review is governed by RCW 34.04.570. |
3.3 Scope of Review. The scope of review by this court is specrﬂed by RCW
34.04.574 which reads in part as follows | |

1) In a review under RCW 34.05.570, the court may (a) affirm the agency
action or (b) order an agency to take action required by law, order an
-agency to exercise discretion required by law, set aside agency action,
enjoin or stay the agency action, remand the matter for further
proceedings, or enter a declaratory judgment order. The court shall set out

~ in its findings and conclusions, as appropriate, each violation or error by
the agency under the stahdards for review set out in this chapter on which |
the court bases its decision and order. In reviewing matters within agency
discretion, the court shall limit its function to assuring that the agency has
exercised its discretion in accordance with law, and shall not itself
undertake to exercise the discretion that the legislature has placed in the
agency. The court shall remand to the agency for modification of agency
‘action, unless remand is impracticable or would cause unnecessary delay.

3.4 Basis for reversal: The order regarding the discharge of Ms. Dexter
misapplied and misinterpreted the law. Mr Daniels’ conduct was not -
misconduct; the Commissioner's Order to the contrary misinterpreted and-

misapplied the law and is therefore reversed under RCW 34.05.570(3)(d).

Order - 2 : Unemployment Law Project
: : - 1904 Third Ave., Suite 604
Seattle, WA 98101
206.441.9178
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| o IV. = JUDGMENT
41  The court REVERSES the appealed decision of the Employment Security .
N Department, in Docket No. 02-2010-02320-R, dated June 4, 2010, regarding Mr.
Daniels’ eligvibilivt'y for benefits. . o |
4.2 Th_é court OﬁbERS that the Employment'éecurity Department pay_Mr._ Danielé }

benefits to w‘hich- he would have ‘be‘e_n entitled after being fired.

4.3 The court AWA_RDS reasonable attorney fees to the petitioner in an amouht to

be determined b.y agreement of counsel and subsequent agréé order; or
alternatively, by motion, affidavit, and cost bill to be filed within 10 days of this

order.

DONE IN OPEN COURT THIS this/ / day of%t% 201

-

ole

THE HONORABLEMICHAEL C. HAYDEN

Order - 3 ' : Unemployment Law Project
' ' ' 1904 Third Ave., Suite 604
Seattle, WA 98101
206.441.9178
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| Presented by:

Marc Lampson S
WSBA # 14998

Attorney for Petitioner
Unemployment Law PrOJect
1904 Third Ave., Suite 604
Seattle, WA 98101
206.441.9178

' Approved as to form:

Mt (Pl

Anthony Rasinetti

WSBA No. 34305

Assistant Attorney General

Attorney General's Office

Licensing & Administrative Law D|V|s:on
800 Fifth Ave., Suite 2000

Seattle, WA 98104 ‘

Order -4 '

Unemployment Law Project -
1904 Third Ave., Suite 604
Seattle, WA 88101
206.441.9178
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Dec. 29. 2039 8:06A  Pe ¢ North fmerica, Tnec

Cartle ¢ ...

t

Ho. 8784 P, 3/6

8ubject; Charles Denlels 7 3562-62-0438

On 14/6/09 Charles was schaduled to be at hls post at 2200, His Manager
was at the site to maat and traln w/him. When his Manager could not find

-him after searching the area, he cafled Charles on his cell phone at 2230.

Charlas sald he was at the site and his Manager then located him in a
vehlcla across tha street from the slte. Heé had a hlanket on, appeared to he
sleeping and not in uniform Ofﬂcers oera raquired to be on site, In uniform

“and

at thelr post at tha start of thair shift. Charles was outside the building
and not In his uniform. He was not ready for his shift until 2245, which

Is 45 minutas aftar tha scheduled start time. Charles had recalvad numsrous
write ups In the last few months as well for using the ltnamet 4+ hours out

“of 8

hour shift on 10/09/089, as well a3 a wrlte up on 9/9/08 for belng 1 + hour
fate to wark.
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Fa e D

Star Protection Age@y

=
i 3 . . =
Disciplinary Action Form “ o
plinary £ DEC 2.9 2009 g
. » e
.
it . k’y S -
RAPLOVEE INFOIIAMATION
NAMI: Charlas Dantsly DATRBOFNOTICE: 09 Ov( 2008
POSITION: Seswrlty Offteer S EmprovEE 107 B
DIREQT SUPERVISOR: 1aMur Kally : LOCATIONISITE:  Gitee Davlown
frYPY O YIOLATION (sce aitached xepart)
[ {Anendince {1 | Caralesanese [ asuboralnstlon
£ | Lateneas Barly Quit B3 Balture to Pollow Instpusttons (1 | Viokton of $afety Rules
[ [Rudensss, Broployee or Customee | [ émﬁ‘.f gl":“'"" ta hfacailalf _ & \mGlng én Personel Matters
1@ Unsstlsfaotary Werk Qualfty [¥s) gr‘ooc‘:gz‘c?r Conipany Pofteles ar & jOther
FREVIOUS NOPICR
18t Holltd B oraL CTWRITTAN  {Dat 19 Tonn 2008 By Whom JaMae Xelly
nd natles B ORAL LI WRITTHN  [Date: 30 June 3008 By Whont LeMar Kully ) ’
rd hoiloe [1ORAL SO WRITTEN  {Date: 09 5ep 2008 Bp ¥home LedMar Kelly ~

EMPLOYER STATEMENY (Vs an addidonat sheal sfyaper I necesaary): 810 Danfels On 08 Oclober 2008, based on DAILY
CYIVITY REFORTS and INTERNET ACTIVATY thero ara valld fusie 1o supportt FAILURE TO FOLLOW INSTRUCTIONS: 10
WIT: remaining In sesurlly room for extended perlods surfing on tha ntemet faslond elcondueling o1 fesst tirde (3} conplete roves of]

ta selpned CLISE PROPERTIBS: UNSATISFACTORY WORK QUALITY TO Y11 duabliity to contplets thres (3) complote
oves of the Cliss Properly In a ten (10) hourpaiod a8 directePALSIFYING RECORDS TO WY tho tfniet naled In the DAR 25

oving wete actvally spent suring tha fntenel; S/ Danlala was ihe onty guard that had keys 10 tha gustd room end ocoied durlng
14 8hift pesfod and decumented as follovs; .

ko%oéﬂo C DANIELS 15 ON SITE FOR DUTY,) BAVE RECRIVED AND READ PAST DOWARY CONCERNING THE JTH
LOOR. '

1930-ON PATROL OF ALL LISTED CLISE PROPERTIES(SECURITIES' BL DG, DENNY BLIMI R6TI IV LENORSYALL
OROUNDS.PARKING AREAS AND BLIOS' AT THIS TIMB,

——
% 1038 1902+ 194 Online Dugktlon -ilman

A4 v A

{45 RETURNED I‘I:!OM PATROL OP PROPERTIES, ALL ARBAS® ARE SECURE AT THIS ALSO ¥ XIUBLE CHECKED

THE 2¢T FROOR OP 1€ SECURITIEY BI.DG,

21454243 POSTEDIN OFFICE,

g»s-zszs.on BREAK. _ .
15-ON PATROL OF ALL LISTAD CLISG g}_qg_i:{x 188’ ATTHIS TIME,

re (018 2201 -2137; Online Dueflion Ihr, 3éntne.

144-RETURNED FROM PATROL,ALL CLISEFROPERTIES' WRRE CLUAR/ SECURE AT THIS TIME,
1450245 POSTAD IN OPPICE,
245-0315.0N BREAK, J——
RN
V1 0139025k ommanuc@ Ihe I2nirQ

315.0N PATROL, OF ALLLISTRD PROPERTIES' AT THIS TIME,

H¥ 1099 0143 Onifne Putatfon Jmin.

$55-RETURNED PROM PATROL OF ALL LISTRD PROPRRTIES\ON THE WD FLOOR O THE SECURITIES' ALDK ]
OTICEDTHE LIOHTS' ON IN SUITES' 246-252 2A1LS0 /N THIE DENNY BLDG LIGHTS WERE ON IN SUITE 269?

THE 711 FLGOR IN THE SECURITIES' BUILDING WAS DOUBLE CHECKED AND ALL WAS SECURB.ERD OF
(00603

Ster Prolection Agenay Disolplinety Actlon Poray
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TR A T b ALY,
Oate/time o ueldent, [han Clom

EMPLOYRR STATEMENT (Use an nildidanal sheet of paper {Cneeassars);

I ARrcy wuh lho Employer‘s farement N )
i dhlgfw with |)|¢Emp(oy¢r'5 uaummt m !ho Fvlla?o‘(ng reasons;

LT LI

ACTIONTO PETAKEN (uetersif dlulp)lnrymlmhmbln{ 1o rev{uvb/lhl (lfSh\ln Yice Patridont for ftoxldhagerdilany =
. 0 Vet Wiy - i 1 WritenWa mlu [D Prebstlen Xm n;tmtm l C] Yihn!ulkn , ul] mw

) Conummwvldhddf?mb\ ’ T

. { 1
SIONATURES 1 have m\:( z':d[:ni gl Bmphryre Dlriplinary Autlax Ratlear
tMeLOYen: PATIE .
SUFERVISGRMANATIR: \I L I Toarw T
AN RESOURCHSAMPLOTRSUIPORY 352 ,smn 7O vatg 1 |y, I3
DIRKCTOR OFGPERATIONS: =0 o7 o e} W SO - DD
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| Star Protection Ageggy : :

- T
Y2 s P f - A
Disciplinary Actlon Form ¥ ODEC 292008 X
]
. £ 5
A BY.
EMPLOYEE INFOIWATION
[NAME: ——Charles Danels DATE OPNOTICE: 09 Sepl2008
POSITION: - Scaurlly Ofiosr | sswevecovee i
DIRECT S_UPBRV(SOR: LaMar Kelly LOCATION/ 81TE:  Cosmopolitan Condo
TYPE OF VIOLATION (s2e aftathed rap'nrl) - B
FE Allendince . 0 | Csrclessaoss O3} lnsvbordinillon _
&4 |Catsness/ Bxrly Quit {3 | Follvrafo Pollow Inatrustics I3 [viofailon of Sattty Rutes
D szdenm, Bmplo:vec or Customer | [ xﬁ}x}g;‘;l’”m blateralf (3 {Worklng on Verscnal Malters
; ' Violatton of Conspany Polleles or
£ [Unsaitsotory Work Qusliy 3 I {1 |othe
PREVIOUS HOTICE ,
st natles 5 ORAL 1 WRITTEN * [oater 17 Juno 2008 [ty Whomt LoMer Kelty
nd poflea & ORAL Tl WRITTEN  [Date: 19 June 2008 ]ny Whem LeMar Kelly ——
Urduoice 158 ORAL {CTWRITTEN  [Dotes 20 June 1008 [y 1aoms Taac kel :

EMPLOYER STATEMYNT (Ueb An additional sheat of paper I naedtsiry)h On 09 Sept 2008 st about 0030hrs I rectived-a-oall
rom o conclerge at the Comopalitan Condos statng the Star officer had nof releived hee snd wovld walt for her ralfef; 340 Danils
vk selieduled to bo on duty a1 the Cosmopuifian Towera al 0939, 5/0 Danlets mude It into hix past atouad 0120, mora than en heur

X Tate, Ou §0 Zeps 3008 S/O Dintals was questioned sbout fate arrival and S/0 Dinde]s siated hly alorm dit nol go offbut oalled the

dsmepolilan conclerse aad ststed To them e weson hisway, .

- 10 Danlols, you hyve bean vorbofly swarned numerous imes about arrdving at your duly shifl fate fo; The Meridfan Crater; you heve
iled the 00 N duly o lGver mKlag IL(hey wanted to dovoma overthne beosusa you wauld ba fate; veelfied at jeass alght Harss by

Merkditn eentee lagsin fime sheels throngh payroll Togs, eslls fror oftcers o1l duiyand calls fom you as betng from 30 minutes 102
Aoura leio, In addiilon o being late, Thava witiessed You belng onl aCunlGrat caveral Umes Whea ariving sl duty post, .
S0 Dastels oven though your work 18 1017d, you niust work on be on lime, The Cllent expeatsand derorvas smitek snd it la fn
waping wilh dizestives putlined in the Star Prolection Agenoy smployes menusl,

108 20 b o TR TS
o 4 ]

!Dmmme ofincldene, (Sam O pm .

EMPLOYUE STATEMENY (Ure an add(tonal shestof papby (Checeary):

L'_—‘—"—'v-w e .
{ a;riawllh the Employer's statement » i e
)1 ditageea with the Bmployers statentent for the Rlowing reasons:

AGTION TOOETAKEH (roter 21) dvddplmary acikan ds sobesl Iot::hu_&yll_;_&hr&:du\h‘te Prettdint fer Badd dioyitihiny "
[DvatiWmay [ Woten Vit [Gipbiton . | Disupmien | O Twniwin | J00e
Consequeness sholdimiden) poovropata

HANATURES L hiva b€ eyl m'!‘lhu Lasphoyee Dlmpllnuy,\uunl'('a!lm. ‘‘‘‘‘ o o
A SNPLOYER: - : DATE: .
R T R N L T T & B LA s 1
~ | AOMAN RESOURCEL8MPLOVET SUPPORT N Vit AN s '
DINEGTOROPOPERNTIONS o /oy o * ' one 9 09— a8

9125068 .
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