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A. INTRODUCTION 1 

Mr. Daniels started workas a security officer for Star 

Protection Agency in November 2007. CP Comm. Rec. 13, 92 

(Finding of Fact "FF" 2).2 In September 2008, he received a single 

written warning for tardiness - the only one in the record. CP 

Comm. Rec. 80. 

Fifteen months later, on November 6, 2009, he arrived at a 

new job site at 8:30 p.m. for a job that was to begin at 10:00 p.m. 

CP Comm. Rec. 103. He had his uniform with him and planned to 

change into it at the job site, but the building was locked. He 

parked across the street and in front of the building, called his 

supervisor who was to meet him at the site, and waited. When the 

supervisor arrived around 9:45 p.m., he walked the perimeter of the 

building and then phoned Mr. Daniels who told him he was across 

the street in his car. By then, it was 10:35 p.m., about a half-hour 

after the shift was to have begun. Several days later, Mr. Daniels 

was fired for being tardy on November 6. CP Comm. Rec. 14; 103. 

1 Please note that this introduction, unlike the ESD's introduction to its opening 
brief, is thoroughly supported by citations to the record. 

2 Pursuant to RAP 9.7(c), the Superior Court in this case transmitted to this Court 
the original Certified Appeal Board Record as a separate document (Sub 6) 
maintaining that record's original pagination. Thus, references to that Record in 
this brief will be to the original pagination of the Record and will appear as 
follows: CP Comm. Rec., meaning "Clerk's Papers, Commissioner's Record," 
and will be followed by the page number of the original Record. 
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Finding no misconduct, the Employment Security 

Department (ESD) granted benefits. An ALJ affirmed, twice. CP 

Comm. Rec. 83; 94 (Conclusion of Law 7). The Commissioner's 

Review Office (hereinafter, "the Commissioner") 3 reversed. CP 

Comm. Rec. 102-105. Reversing the Commissioner, the King 

County Superior Court held that the Commissioner's Decision 

misapplied and misinterpreted the law on misconduct and held that 

Mr. Daniels was entitled to benefits, as three prior decisions had 

held. CP 43-46. The ESD appealed to this Court. CP 47-52. 

B. RESPONDENT'S ASSIGNMENTS OF ERROR 

1. Mr. Daniels assigns error to the Commissioner's failure to 

adopt the ALJ's Conclusion of Law 7 which found no 

misconduct and to the Commissioner's substituted 

conclusion that misconduct had been established. CP 

Comm. Rec. 104. 

2. Mr. Daniels assigns error to the Commissioner's 

"modification" of the ALJ's Findings of Fact 3 & 4. CP 

Comm. Rec. 102-103. 

3 While the final decision maker is actually a Review Judge, sometimes referred 
to as the "Commissioner's Delegate," who is appointed by the Commissioner's 
Review Office of the Employment Security Department, for simplicity sake the 
words "Commissioner" and "Commissioner's Decision" will be used here to refer 
to the decision that is ultimately under review. 
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Issues Pertaining to Assignments of Error 

1. Was Mr. Daniels eligible for unemployment benefits as a 

matter of law, as four prior decision makers have decided, 

when he was fired for being late to his shift on November 6, 

2009, though he had arrived at the jobsite over an hour 

early, and when he had only one prior written warning for 

tardiness from over a year earlier, in September 2008? 

(Issue pertaining to assignments of error 1 & 2) 

2. Was Mr. Daniels eligible for unemployment benefits, as four 

prior decision makers have decided, when the 

Commissioner's Decision to the contrary was premised on 

findings of numerous prior "written warnings," of a "written 

policy," and of an "employee handbook" that allegedly 

explicitly stated the employer's policies, but when the 

evidentiary record was devoid of any such documents? 

(Issue pertaining to assignments of error 1 & 2) 

3. Should this Court award attorney fees to the law firm that 

brought Mr. Daniels' appeal to the King County Superior 

Court, which reversed the Commissioner's denial of benefits 

to Mr. Daniels? 
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C. RESPONDENT'S STATEMENT OF FACTS 

1. MR. DANIELS WAS FIRED BECAUSE OF BEING 
TARDY, DESPITE HAVING ARRIVED AN HOUR 
AND A HALF EARLY AND HAVING HIS UNIFORM 
WITH HIM TO CHANGE INTO AT THE JOB SITE. 

Mr. Daniels worked as a "temporary security officer" for Star 

Protection Agency, for two years beginning on November 21, 2007. 

CP Comm. Rec. 13, 92 (Finding of Fact "FF" 2). Mr. LeMar Kelly,4 

a "portfolio manager" for Star, was one of Mr. Daniels' supervisors. 

CP Comm. Rec. 15, 16-17,33. 

On September 9, 2008, Mr. Kelly signed a warning 

concerning Mr. Daniels' arriving late to a job site that day. Exhibit 

6, page 4, CP Comm. Rec. 80. On October 9, 2008, Mr. Kelly 

signed a warning concerning Mr. Daniels' use of the computer at 

work. Exh. 6, pgs. 2-3, CP Comm. Rec. 78.5 

Mr. Daniels noted that he "never had any problems with any 

of the supervisors besides Lamar Kelly." CP Comm. Rec.15. 

Later he testified that "Mr. Kelly was not my only supervisor. He 

was the only supervisor that ever filed a complaint against me. I 

4 Various spellings of this name appear in the record. This brief uses the spelling 
used in the employer's records except when a quote contains an alternative 
spelling. 

5 Whether Mr. Daniels ever received these notices is not clear because on both 
forms the employee signature lines are blank, the "Employee Statement" 
sections are blank, and the check boxes indicating whether the employee 
"agreed" or "disagreed" with the warnings are also blank. 
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have several others [sic] supervisors (inaudible) loved me and 

loved the service I provided (inaudible)." CP Comm. Rec. 33. 

LeMar Kelly testified of other "incidents" when Mr. Daniels 

would call "the officer on duty," in other words, not Mr. Kelly, to tell 

the officer on duty that he was "running late." Mr. Kelly failed to 

provide dates, times, the names of the officers on duty, the number 

of minutes involved, or any other details of the prior incidents. See, 

e.g, CP Comm. Rec. 20. 

Over a year later - 15 months after the sale written warning 

in the record about tardiness that was dated September 2008 - the 

employer fired Mr. Daniels for an incident that occurred on 

November 6,2009. CP Comm. Rec. 92 (FF 3 & 4, adopted by 

Commissioner at CP Comm. Rec. 102). The Commissioner's 

findings of fact on the incident were essentially as follows: 

Mr. Daniels arrived at a new job site on November 6, 2009, 

at 8:30 p.m. for a job that was to begin at 10:00 p.m. CP Comm. 

Rec. 103. He had his uniform with him and planned to change into 

it at the job site, but the building was locked. Mr. Daniels parked 

across the street and in front of the building, called his supervisor, 

Mr. Kelly, who was to meet him at the site (though the supervisor 

said he did not receive the call), and waited. Id. 
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The Commissioner later found as fact that Mr. Daniels had 

changed into his uniform at job sites on prior occasions "without 

reprimand" and planned to do so again on November 6 U[b]ased on 

prior experience," which led him to assume "his supervisor would 

arrive at the work site approximately 30 minutes before the 

beginning of his shift and would let the claimant into the building to 

change." CP Comm. Rec. 103, Commissioner- Modified Findings 

of Fact 3 & 4. 

When Supervisor Kelly arrived around 9:45 p.m. and could 

not find Mr. Daniels, Kelly walked the perimeter of the building and 

then phoned Mr. Daniels who told him he was across the street in 

his car. By then, it was 10:35 p.m., about a half-hour after the shift 

was to have begun. Several days later, the employer fired Mr. 

Daniels for being tardy on November 6. CP COrrJm. Rec. 13-14; 

103.6 

When an ALJ later asked Kelly if there had been warnings 

between the one shown in Exhibit 6 from 2008 and the November 

6 The Commissioner's Decision makes other statements that are not specified as 
findings or conclusions, including that the employee handbook contained policies 
regarding arriving in uniform at a job site, though no portions of the handbook 
were entered into the record. Whether these are findings or conclusions, error is 
assigned to them as not supported by substantial evidence because the record 
holds no "written poliCies" or handbook excerpts. These assignments of error are 
further discussed in the second argument section below. 
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2009 firing, Kelly said "Yes," but agreed that the warnings were 

"[n]ot part of this record." CP Comm. Rec. 23. 

Further, Kelly said he did not know whether Mr. Daniels had 

ever received the company's "rules and the policies" hewas 

alleged to have violated, though he "believe[d]" it was part of the 

employer's "intake when they first come in as employees." CP 

Comm. Rec. 24. 

The employer's "HR Generalist," Nancy Glass, who 

participated in firing Mr. Daniels, testified that the employer fired 

him because "he was supposed to report to his shift and he was 

late in reporting to his shift." CP Comm. Rec. 13 - 14. She gave 

no other reason for the firing. 

2. THE INITIAL ESD DECISION GRANTED MR. 
DANIELS BENEFITS AND ALJ'S TWICE 
AFFIRMED, HOLDING THERE WAS NO 
MISCONDUCT. 

The Employment Security Department granted Mr. Daniels 

benefits, finding no "misconduct" had occurred based on the 

following facts: 

You [Mr. Daniels] state you do not know if you were fired for 
being late or because you were not in uniform by the start of 
your shift. You said you showed up the [sic] work site 
approximately two hours early and you were waiting for a 
supervisor to arrive to let you inside the locked building so 
you could change your clothes. You report you called the 
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supervisor three times on his cell phone, but you got no 
response. You said by the time the supervisor showed up, 
you were late for the start of your shift. 

CP Comm. Rec. 65. 

Noting that the employer failed to call and provide ESD with 

information about the incident and that an "attempt was made to get 

information from the employer" but that "[t]o date, they have not 

responded .... ", the ESD granted benefits to Mr. Daniels because 

"misconduct has not been established." CP Comm. Rec. 65. 

The employer, through its representative, Penser North 

America, Inc., sought an appeal hearing. CP Comm. Rec. 71. 

When the hearing was set, the employer's representative (and 

apparently the employer's witnesses) failed to show up or call in for 

the hearing. CP Comm. Rec. 60. 

Mr. Daniels did attend the hearing and represented himself. 

ALJ Joslyn K. Donlin entered a default judgment against the 

employer for its failure to appear and entered judgment in favor of 

Mr. Daniels, affirming the grant of benefits. CP Comm. Rec. 60. 

The employer appealed the default judgment, explaining why 

its representative had failed to appear at the first hearing: "The 

hearing was scheduled for today (Feb. 2, 2010) at 10:15 a.m. I was 

in a hearing that went longer than anticipated, so I was unable to 
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call in on time for the hearing. I got out at 10:39 am and 

immediately called the OAH to inform the judge of my situation. 

The receptionist checked with Judge Donlin who said she didn't 

have time to hear the case now." CP Comm. Rec. 87 (emphasis 

added). 

Based upon this written explanation of the employer's failure 

to appear in a timely manner at its appeal hearing, the 

Commissioner remanded the case for a hearing on the issue of 

whether the employer had "good cause" for missing the hearing 

and, if so, for a de novo decision on the merits. CP Comm. Rec. 

87,90. 

After the second hearing, at which Mr. Daniels again 

represented himself, a second ALJ, Cynthia M. Morgan, again 

granted Mr. Daniels benefits. CP Comm. Rec. 91 - 94. She 

entered, among others, these findings: 

3. On November 6, 2009, the claimant was assigned a new 
location and was scheduled to begin at approximately 10:00 
p.m. The employer arrived on site at approximately 9:45 
p.m. and could not locate the claimant. The employer called 
the claimant, who indicated he was out front and the 
employer finally located the claimant sitting in his car without 
his uniform on, looking as if he had been sleeping, at 
approximately 10:35 p.m. The claimant testified that he 
arrived to the job site approximately one and one-half hours 
prior to his shift, but because it was a new location, he was 
unable to gain entry into the building to change into his 
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uniform. The claimant returned to his car in front of the 
building and called the employer to let his supervisor know 
he had arrived and was waiting out front in his car. The 
employer denied receiving any calls. 

4. The employer's policy requires employees to be in their 
uniform upon arrival to work, to be ready to perform tasks 
upon report and to only use client computers for work use. 
Prior to the final incident, the employer testified that the 
claimant had arrived late to work on several occasions. The 
claimant also arrived without uniform and used client 
computers to excess for personal use. Each violation was 
addressed both verbally and in writing. The claimant 
disagreed that he had been warned on several occasions 
and had not been warned that further violation would result 
in his termination. The employer submitted only two 
warnings from 2008 and one email regarding the final 
incident. See Exhibit 6. 

CP Comm. Rec. 92 (FF 3 & 4) (emphasis added). 

The ALJ here, and the Commissioner later, both relied 

heavily upon Exhibit 6. A close examination of Exhibit 6 reveals the 

following. 

Exhibit 6, page 1 (CP Comm. Rec. 77) is an unsigned writing 

with no indication of who wrote it, for whom it was intended, or 

when it was written. 

Exhibit 6, pages 2 & 3 (CP Comm. Rec. 78 & 79), is a 

"Disciplinary Action Form" dated "09 Oct 2008." It concerns LeMar 

Kelly's warning Mr. Daniels about his use of a computer at work 

over two days in June 2008 and one day in September of 2008, for 
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a total over the three days of 3 hours and 29 minutes, or a little over 

an hour each of those days spread over three months. The 

signatures are largely illegible and the employee's signature line is 

blank - meaning Mr. Daniels may not have ever seen the warning, 

much less agreed with it - and the signature of the "Director of 

Operations" appears to be dated 1 0-9-09 - more than a year after 

the date of the notice? Furthermore, Mr. Daniels was not fired for 

computer use. 

Exhibit 6, page 4 (CP Comm. Rec. 80), is a ,"Disciplinary 

Action Form" dated "09 Sept 2008," that is, a month prior to the 

one on pages 2 & 3 of Exhibit 6. It notes LeMar Kelly gave "oral" 

warnings to Mr. Daniels on June 17,19, & 20,2008, but does not 

specifically state what those oral warnings concerned. The 

"Employer Statement" on that form notes that Mr. Daniels was late 

to work on September 9, 2008. Again, the employee's signature 

line is blank - meaning once again that Mr. Daniels may never 

have seen this notice - and the other signatures are illegible. 

7 It is interesting to note that the anonymous writing at Exh. 6, pg. 1, states that 
the computer use warning was on 10/09/09, consistent with date next to the 
Director of Operations' signature on the form, but a year after the "Date of Notice" 
on the form, "09 Oct 2008." 
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Based on this evidence and her findings of fact, ALJ Morgan 

affirmed there was no misconduct and that Mr. Daniels was entitled 

to benefits: 

7. Here, the claimant's actions were not deliberate, but 
inefficient, unsatisfactory conduct, or the failure to perform 
well as the result of inability or incapacity. As a result, 
despite claimant's errors, statutory misconduct is not 
established. This decision does not question the employer's 
right to discharge claimant, nor the wisdom of the act. It is 
decided only that the evidence presented will not support a 
denial of benefits under the statute. Claimant is therefore 
eligible for benefits .... 

CP Comm. Rec. 94 (Conclusion of Law 7). 

3. THE COMMISSIONER REVERSED THE THREE 
PRIOR DECISIONS AND DENIED BENEFITS, BUT 
THE SUPERIOR COURT REVERSED THE 
COMMISSIONER AND AGAIN GRANTED 
BENEFITS. 

When the employer appealed again, the Commissioner -

reversing all three prior decisions that had granted Mr. Daniels 

benefits - found there had been disqualifying misconduct. 

Although adopting all of the ALJ's Findings of Fact - albeit with 

"modifications" - and all but one (No.7) of the ALJ's Conclusions of 

Law, the Commissioner nevertheless denied benefits and held Mr. 

Daniels liable for repayment of all benefits previously paid to him. 

CP Comm. Rec. 105. 
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In coming to this conclusion, the Commissioner substantially 

modified the ALJ's Findings of Fact 3& 48 as follows: 

Finding Nos. 3 and 4 are adopted but are modified to 
state instead as follows: Pursuant to written policy, the 
employer's security officers are required to report to their 
assigned locations on time, dressed in uniform and ready to 
work. The claimant was aware of the policy which was set 
forth in the employee handwork [sic], issued to the claimant 
on hire. Over the course of the two year employment 
relationship, the claimant's supervisor had ongoing concerns 
regarding the claimant's failure to consistently comply with 
the above referenced policy. The claimant was repeatedly 
warned by his supervisor that tardiness was not acceptable 
and that he was required to arrive at his "duty post" in 
uniform. In September 2008, the claimant was issued 
written notice to that effect. Exhibit No.6, page 4. 

Despite the warnings to report for work on time, the 
claimant did not consistently do so. During the last year of 
the employment relationship (following the September 2008 
written warning), the claimant received numerous additional 
verbal warnings from his supervisor to report for work on 
time. (On that point, testimony of the claimant's supervisor -
- based on personal knowledge of the conversations in 
question - - is deemed credible and is included herein as 
fact.) The claimant did not provide the employer with 
definitive reasons for his tardiness, but it was the 
supervisor's understanding that the claimant often came to 
work directly from another job with a different employer and 
was sometimes delayed, which the interested employer does 
not considered [sic] excusable tardiness. The claimant 
attributes his tardiness, in part, "to traffic." The employer 
does not consider traffic to be an excuse for repetitive 
tardiness. 

8 These, though lengthy, are quoted here in their entirety because respondent . 
has assigned error to portions of these "findings" and because the modifications 
of the ALJ's findings are apparently the reason the Commissioner arrived at the 
opposite legal conclusion. The ESD's brief at page 12 is therefore greatly 
mistaken when it states that the "Commissioner's findings of fact are largely 
undisputed for purposes of this appeal." 
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On November 6,2009, the claimant was scheduled to 
be on duty at his assigned work site at 10 p.m., At 
approximately 8:30 p.m. (according to the claimant), the 
claimant arrived at the work site. The claimant did not arrive 
at the work site in uniform. Having arrived for work early, he 
intended to enter the building and change into his uniform in 
the client's restroom. The employer did not necessarily 
approve of that practice, but the claimant had done so 
before without reprimand. On November 6,2009, 
however, when the claimant arrived at the work site, he 
could not get into the building. The claimant called his 
supervisor's cell phone number, but the supervisor did not 
receive the claimant's call. Based on prior experience, the 
claimant assumed his supervisor would arrive at the 
work site approximately 30 minutes before the 
beginning of his shift and would let the claimant into the 
building to change. The claimant waited in his car. At 
approximately 9:45p.m., the supervisor arrived at the work 
site. He did not see the claimant nor was he approached or 
contacted by the claimant, so the supervisor walked the 
outside parameters [sic] of the building but could not find the 
claimant. At 10:30 p.m., the supervisor contacted the 
claimant on the claimant's cell phone and was told the 
claimant was waiting across the street from the work site in 
his car. Exhibit 6, page 1. The claimant was covered by a 
blanket because he was cold. By then, it was 10:35 p.m. 
The claimant had been at the work site for more than two 
hours and was 35 minutes late for work but had not yet 
changed into his uniform. Given the prior warnings to report 
for work on time and in uniform, the decision was made to 
terminate the employment relationship. 

CP Comm. Rec. 102-103.9 

In failing to adopt the ALJ's Conclusion of Law 7, the 

Commissioner instead concluded in part as follows: 

9 Though Kelly alleged Mr. Daniels was under a blanket because he was 
sleeping, the Commissioner did not make such a finding but instead found Mr, 
Daniels was under a blanket because he was cold - it was near midnight on a 
November evening. 
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At the least, the claimant exhibited a wanton disregard of his 
employer's interest on November 6,2009, when he was 
neither in uniform nor on duty as scheduled. Excuses 
notwithstanding, it was the claimant's responsibility to do so. 
Regarding the uniform (or lack thereof): First, the claimant 
should have arrived at the work site wearing (rather than 
carrying) his uniform. The undersigned is not persuaded 
that the employer condoned the claimant's practice of 
dressing for work in the restrooms of the buildings he was 
supposed to guard. Regardless, assuming the claimant 
arrived at the work site 90 minutes early on November 6, 
2009 but could not get into the building, it defies logic that he 
did not drive elsewhere to change clothes. 1O After all, he had 
90 minutes to do so. Instead, the claimant sat in his car 
under a blanket for 35 minutes after his shift began. 
Regarding the claimant's contention that he was waiting for 
his supervisor to arrive and unlock the building so that he 
could change his clothes: It was not the supervisor's 
responsibility to ensure the claimant could get dressed for 
work; the supervisor came to the work site to ensure the 
client's premises were guarded. 

CP Comm. Rec. 104. The Commissioner thus concluded as 

follows: "Given the circumstances, the claimant's tardiness was 

inexcusable, as was his violation of the employer's policy regarding 

uniforms at the work site. Given the prior warnings, the claimant's 

course of action (or lack thereof) cannot be attributed to an isolated 

incident of mistake or poor judgement [sic]. Misconduct has been 

established." CP Comm. Rec. 104. 

10 Error is assigned to this finding or conclusion as not being supported by 
substantial evidence because nothing in the record shows in what area the new 
building was located or whether there were places where Mr. Daniels might have 
been able to change clothes at 9:30 p.m. 
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Mr. Daniels appealed to the King County Superior Court. 

The Honorable Michael C. Hayden reversed the Commissioner's 

Decision, finding that it misinterpreted and misapplied the law 

regarding misconduct under the Employment Security Act and 

holding that Mr. Daniels was entitled to benefits. CP 43-46. 

The Employment Security Department appeals to this Court. 

CP 47-52. 

D. ARGUMENT 

1. THE SUPERIOR COURT SHOULD BE AFFIRMED 
IN ITS GRANT OF BENEFITS TO MR. DANIELS, 
JUST AS THREE OTHER DECISION MAKERS HAD 
DECIDED, BECAUSE THE COMMISSIONER'S 
CONTRARY DECISION WAS AN ERROR OF LAW. 

The ESD, ALJ Donlin, ALJ Morgan, and Judge Hayden of 

the King County Superior Court all reached the same correct legal 

conclusion in this case: Mr. Daniels' conduct was not statutory 

misconduct under the plain language of the statute and under 

decades of case law. The Commissioner's contrary conclusion was 

in error. The Commissioner's modified findings of fact and 

conclusions of lawwere not supported by substantial evidence, as 

argued in section 2 below, and the Commissioner's holding that 

there was misconduct in this case misinterpreted and misapplied 
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the law. Therefore, respondent respectfully requests that this Court 

affirm the Superior Court's order reversing the Commissioner's 

Decision. 

a. No misconduct here under the plain language 
of the statute. 

Under the Employment Security Act, "misconduct" is defined 

in pertinent part as follows: 

(1) "Misconduct" includes, but is not limited to, the following 
conduct by a claimant: 

(a) Willful or wanton disregard of the rights, title, and 
interests of the employer or a fellow employee; 

(b) Deliberate violations or disregard of standards of 
behavior which the employer has the right to expect of an 
employee; 

(c) Carelessness or negligence that causes or would 
likely cause serious bodily harm to the employer or a fellow 
employee; or 

(d) Carelessness or negligence of such degree or 
recurrence to show an intentional or substantial disregard 
of the employer's interest. 

(2) The following acts are considered misconduct because 
the acts signify a willful or wanton disregard of the rights, 
title, and interests of the employer or a fellow employee. 
These acts include, but are not limited to: 

* * * 
(b) Repeated inexcusable tardiness following 

warnings by the employer; 
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* * * 

(3) "Misconduct" does not include: 

(a) Inefficiency, unsatisfactory conduct, or failure to 
perform well as the result of inability or incapacity; 

(b) Inadvertence or ordinary negligence in isolated 
instances; or 

(c) Good faith errors in judgment or discretion. 

RCW 50.04.294 (emphasis added). 

The ALJ's Conclusion that Mr. Daniels was entitled to 

benefits, based on subsection (3) of the statute, was correct: 

7. Here, the claimant's actions were not deliberate, but 
inefficient, unsatisfactory conduct, or the failure to perform 
well as the result of inability or incapacity. As a result, 
despite claimant's errors, statutory misconduct is not . 
established. This decision does not question the employer's 
right to discharge claimant, nor the wisdom of the act. It is 
decided only that the evidence presented will not support a 
denial of benefits under the statute. Claimant is therefore 
eligible for benefits .... 

CP Comm. Rec. 94 (Conclusion of Law 7). The failure of the 

Commissioner to adopt this conclusion or at least its result was an 

error of law. 

While the misconduct statute reflects amendments made 

effective in 2004, "willful or wanton disregard" remains central to the 

definition of "misconduct" as it was when misconduct was first 
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defined by this statute in 1993.11 1 n addition to those words, the 

words "deliberate" and "intentional" are also prominent throughout 

the statute. 

Thus, under the plain language of this statute, Mr. Daniels' 

early arrival at the job site with an intention to change into his 

uniform at the site was not misconduct because there was no 

"deliberate" or "intentional" disregard of the employer's interests, 

just as the ALJ had concluded. 

This is particularly true in light of the Commissioner's own 

findings that Mr. Daniels had changed into his uniform at the job 

site on prior occasions "without reprimand" and planned to do so 

again on November 6 "[b]ased on prior experience" which led him 

to assume "his supervisor would arrive at the work site 

approximately 30 minutes before the beginning of his shift and 

would let the claimant into the building to change." CP Comm. Rec. 

103, Commissioner Modified Findings of Fact 3 & 4. 

Mr. Daniels was not late to the job site and he had changed 

into his uniform at other job sites in the past "without reprimand" 

11 For a discussion of the legislative history of the definition of misconduct in 
Washington prior to and following its statutory definition in 1993, see Galvin v. 
Employment Security Department, 87 Wn. App. 634, 641-643, 942 P.2d 1040 
(1997), rev. denied, 134 Wn.2d 1004, 953 P.2d 95 (1998). 

19 



and under similar circumstances of awaiting his supervisor to arrive 

so he could do so. His acting consistently with this past behavior, 

"based on prior experience," cannot be characterized as "willful or 

wanton disregard" of the employer's interests. The Commissioner's 

Decision to the contrary was rightly reversed by the Superior Court 

and Mr. Daniels asks this Court to affirm. 

b. No misconduct here under decades of case 
law. 

Furthermore, finding misconduct here not only violates the 

plain language of the statute, but runs afoul of decades of case law 

that has interpreted misconduct and its attendant adjectives: willful, 

wanton, intentional, and deliberate. 

Under that case law, "willful disregard" must be shown 

because the Employment Security Act provides benefits to those 

workers who are out of work "through no fault of their own." RCW 

50.01.010; Safeco Ins. Co. v. Meyering; 102 Wn.2d 385, 392, 687 

P.2d 195 (1984); Matison v. Hutt, 85 Wn.2d 836,539 P.2d 852 

(1975). Blameworthiness or its absence, therefore, is central to a 

determination of an employee's entitlement to benefits: "The 

disqualification provisions of the act are based upon the fault 

principle and are predicated on the individual worker's action, in a 
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sense his or her blameworthiness." Safeco Ins. Co., 102 Wn.2d at 

392. Thus, case law draws a bold line between the reasons for the 

discharge from the employer's point of view and the reasons for 

qualifying for unemployment benefits from the agency's point of 

view. 

The determination of "fault" under the ESA is not simply to 

translate the employer's "firing" an employee to "disqualification" of 

the employee from benefits; instead, the ESD is to determine under 

the standards of the ESA and how it has been interpreted, whether 

a fired employee nevertheless qualifies for benefits. 

The distinction between the two decisions, one about 

discharge, the other about misconduct disqualifying a claimant from 

benefits, has been insisted upon by our Supreme Court: 

The question of discharge is independent of the question of 
misconduct. ... Boeing mayor may not have been justified, 
as a matter of employment law or good business judgment, 
in terminating [the claimant], but those questions are not 
before the court. [The claimant's] supervisor mayor may not 
have handled the problems with [the claimant] as sensitively 
or capably as another supervisor might have, but that 
question is also not before the court. The only issue in this 
case is whether the facts surrounding the discharge, as 
found by the Commissioner, meet the test for misconduct . .. 
" 

Tapper v. Employment Security Department, 122 Wn.2d 397, 858 

P.2d 494 (1993) (emphasis added). 
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This distinction between the rationale for a discharge and the 

rationale for allowing benefits is made pointedly in a case where a 

truck driver had been tardy 14 times in 15 months, but was found 

eligible for benefits. Shaw v. Employment Security Department, 46 

Wn. App. 610,731 P.2d 1121 (1987).12 The claimant in Shaw had 

not only been late 14 times in 15 months, but he had also been 

warned by both of his direct supervisors "all the time" that his 

tardiness might jeopardize his job. 46 Wn. App. at 612. The Shaw 

court quoted language to the effect that willful misconduct under the 

Employment Security statutes would only be found where there 

was persistent or chronic tardiness without reasonable excuse or in 

the face of continued warnings by the employer. Id. at 614. The 

Shaw court thus concluded as follows: "Unquestionably, Mr. Shaw's 

record validates his discharge. But we hold his conduct does not 

amount to the misconduct necessary to deny unemployment 

benefits." Id. at 615. 

Thus, under case law interpreting the ESA's misconduct 

provisions, a claimant's misdeeds must rise to a much higher level 

than Mr. Daniels' - and must demonstrate deliberate, or intentional, 

12 The ESD's brief at page 18 attempts to distinguish Shaw by saying it "did not 
address when 'inexcusable tardiness' was 'repeated' .. ," Shaw addressed 
repeated tardiness and found in that case that 14 tardies in 15 months was not 
misconduct. 
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or willful, or wanton conduct - none of which were proved in Mr. 

Daniels' case sufficient to justify denying him benefits. By a simple 

mathematical comparison, Mr. Daniels tardies in his 24 months of 

work for Star (even at the highest estimates) were far fewer than 

Shaw's 14 tardies in 15 months for his employer. Shaw's tardies 

were not "misconduct," nor were Mr. Daniels'. Far more is required 

by case law to show misconduct for tardiness or absences. 

For instance, a claimant who had accumulated more than 

100 hours of unexcused absences at Boeing received counseling 

and a corrective action memo warning him of possible suspension 

or dismissal; it was only after a subsequent period of absences for 

six consecutive workdays that he was fired and the denial of 

benefits was upheld. Liebbrand v. Employment Security 

Department, 107 Wn. App. 411,426-27,27 P.3d 1186 (2001) 

Similarly, repeated absences were not grounds for denial of 

benefits for the claimant in Galvin v. Employment Security 

Department, 87 Wn. App. 634, 942 P.2d 1040 (1997)Benefits were 

denied in that case only after the claimant had taken a vacation 

without advance approval and in violation of an explicit condition for 

her continued employment. 
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Even then, the court in Galvin found willful disregard of an 

employer rule only after the employee's supervisors had "clearly 

and unequivocally communicated" to the employee that compliance 

with the rule was a "condition of her continued employment" and 

these requirements were reiterated "on a monthly basis during one-

on-one reviews, and also in numerous memoranda sent" to the 

employee. Galvin, 87 Wn. App. at 646. 

, The claimant in Galvin missed 544 hours of work in 1994, 

267 of those hours without pay because she had exhausted her 

sick leave. The frequent absences continued into 1995. 

Discharge was for disqualifying misconduct in that case not for the 

absences but only after the court found the employer's reasonable 

rule regarding vacation and continued employment was 1. Work-

related, 2. Its violation was intentional, and 3. Its violation took 

place after numerous warnings. Id. 13 

13 Other cases also required egregious, often repeated, conduct: 
Haney v. ESD, 96 Wn. App. 129,978 P.2d 543 (1999)(consistent "ongoing" 
negative attitude, verbal and written criticisms of fellow employees, initiating a 
hostile confrontation with a fellow employee, followed by a written warning letter 
to the claimant to which she responded with an insulting letter to management 
required to show misconduct); Dermond v. ESD, 90 Wn. App. 128,947 P.2d 
1271 (1997) (claimant left work early and worked at home for two days without 
permission; upon return she was given a written warning stating that violating 
performance expectations would result in termination; when she violated these 
expectations again, she still was not fired until she refused to talk about the 
violation three times). 
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And finally, even substantial financial loss to an employer 

arising from an employee's violation of an employer's policy is not 

sufficient to deny that employee benefits. Wilson v. Employment 

Security Department, 87 Wn. App. 197,202,940 P.2d 197 (1997). 

The employee in Wilson on two different occasions caused the 

employer substantial losses: on one occasion he did not log in a 

diamond that the diamond store in which he worked had received 

and as a result the store lost a $900 diamond; on the second 

occasion, he put a $490 diamond in a plastic bag on his desk and 

subsequently threw the bag away. While the Court of Appeals held 

this was sufficient behavior for a discharge, it was not sufficient 

misbehavior to constitute "misconduct" under the Employment 

Security Act so as to deny him unemployment benefits. 

In reversing the Employment Security Department and the 

Superior Court that had affirmed the ESD, the Court of Appeals 

held the employee's conduct was not misconduct: 

These acts were ... in violation of the employer's policy. 
However, at most they amounted to negligence, 
incompetence, or an exercise of poor judgment. This is not 
enough to constitute misconduct under RCW 50.04.293. 

Wilson, 87 Wn. App. at 202 (emphasis added). 
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Therefore, when Mr. Daniels' one prior written warning for 

tardiness more than ayear before he was fired and his one 

subsequent early arrival - deemed a tardy - are compared to the 

cases discussed above, his conduct did not rise to the level of 

statutory misconduct sufficient to deny him benefits. While his 

conduct might have been sufficient for the discharge itself, it Was 

not sufficient to deny him benefits as demonstrated by decades of 

case law. Thus, neither under the statute nor the case law 

interpreting the statute did Mr. Daniels' alleged tardiness rise to a 

level reflecting willful, wanton, deliberate, or intentional disregard. 

The ESD's petitioner's brief in this case, pages 21 to 24, 

argues that there was "misconduct" under the statute here either 

under the "repeated inexcusable tardiness after warnings" provision 

or under the "violation of a reasonable rule" provision. The record 

here, as argued throughout Mr. Daniels' brief, is devoid of prior 

written warnings, save one that shows no signs of ever having been 

passed on to Mr. Daniels. Further, even with prior written warnings, 

the Shaw, Liebbrand, and Galvin cases demonstrate tardiness and 

absences must rise to a far higher level than they did in any 

soundly demonstrated or documented way in Mr. Daniels' case. 

Even if Mr. Daniels received the September 2008 warning, another 
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tardy 15 months later is not "repeated inexcusable tardiness" under 

the case law. 

And if Mr. Daniels is going to be faulted for "violating a 

reasonable rule," the very least the employer could have done was 

to actually submit the text of the reasonable rule that Mr. Daniels 

was alleged to have violated. It did not do so and a legal 

conclusion that Mr. Daniels violated a "reasonable rule" is not 

supported by substantial evidence when that rule is nowhere in 

evidence. 

Furthermore, even if it had submitted the rule or policy so its 

actual text could be compared to Mr. Daniels' actions, a simple 

violation of a company rule or policy is not by itself "misconduct." 

For instance, an employee who on two different occasions violated 

a company policy that stated an employee could not leave a 

worksite without notifying the employer was found to qualify for 

benefits in Ciskie v. Employment Security Department, 35 Wn. 

App. 72,664 P.2d 1318 (1983).14 In reversing the ESD and the 

14 The ESD's brief (at 25-26) attempts to distinguish Ciskie from Mr. Daniels in 
claiming that unlike Ciskie, whose "attempt[s] to comply" with the employer's rule 
"dispel[led] any inference ... [of] bad faith," Mr. Daniels "repeatedly and 
consistently ignored" the policy. Again, the precise rule or policy here was never 
in evidence and the facts show Mr. Daniels not only attempted to arrive at the job 
site on time, but arrived one to two hours ahead of time and was frustrated in his 
attempts to dress at the site - an accepted practice - by the building being 
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Superior Court that had affirmed the ESD, the Court of Appeals 

concluded that the employee's "deviation from the proper 

notification procedure was not sufficiently culpable to constitute a 

willful or wanton disregard of his employer's interests." Id. at 77 

(emphasis added). The court also found there thatthe lack of 

notice or warnings indicated no "willful disregard" on Mr. Ciskie's 

part, and therefore no misconduct had been proved. 

Consequently, the Superior Court in Mr. Daniels' case rightly 

reversed the Commissioner's Decision because the Commissioner 

misinterpreted and misapplied the statute and the case law 

interpreting misconduct over many decades of unemployment law 

jurisprudence. Therefore, Mr. Daniels asks this Court to affirm the 

Superior Court's decision in this case. 

c. Under the standards of the Administrative 
Procedure Act, the Commissioner's Decision 
here erroneously interpreted and applied the 
law and the Superior Court therefore rightly 
reversed that Decision. 

In unemployment compensation appeals, the Court of 

Appeals reviews the findings and conclusions of the Commissioner 

of the Employment Security Department. Okamoto v. Employment 

Security Department, 107 Wn. App. 490, 496, 27 P.3d 1203, rev. 

locked and his supervisor not arriving. Mr. Daniels' case is thus indistinguishable 
from Ciskie and the same result is merited: benefits granted. 
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denied, 145 Wn.2d 1022 (2001). Accordingly, the Court of Appeals 

reviews the Superior Court's decision de novo. National Electrical 

Contractors Assoc. v. Employment Security Department, 109 Wn. 

App. 213, 219,34 P.2d 860 (2001). 

A Commissioner's Decision is reviewed under the 

Administrative Procedure Act and will be reversed on judicial review 

if anyone of several grounds is satisfied. RCW 34.05.570. 

Specifically, in the instant case, "the agency has erroneously 

interpreted or applied the law." RCW 34.05.570(3)(d) . 

. Issues of law are the responsibility of the judicial branch. 

Tapper v. Employment Security, 66 Wn. App. 448, 451,832 P.2d 

449 (1992), rev'd on other grounds, 122 Wn.2d 397, 858 P.2d 494 

(1993). Therefore, when reviewing legal questions the court is 

allowed to substitute its judgment for that of the administrative 

agency. Franklin County Sheriff'sOffice v. Sellers, 97 Wn.2d 

317,324-325,646 P.2d 113 (1982) cert. denied, 459 U.S. 1106 

(1983). Pure questions of law are reviewed de novo. Franklin 

County Sheriff's Office v. Sellers, 97 Wn.2d 317, 646 P.2d 113 

(1982). 

Whether an employee has engaged in misconduct is a 

mixed question of law and fact. Tapper v. Employment Security 
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Department, 122 Wn.2d 397,402-03,858 P.2d 494 (1993); 

Dermond v. Employment Security Department, 89 Wn. App. 128, 

132,947 P.2d 1271 (1997). In resolving a mixed question of law 

and fact, the court first establishes the relevant facts, determines 

the applicable law, and applies it to the facts. Tapper, 122 Wn.2d 

at 403. 

While deference is granted to the agency's factual findings, 

the agency's application of the law is reviewed de novo. Dermond 

v. Employment Security Department, 89 Wn. App. 128, 132,947 

P.2d 1271 (1997). 

Mr. Daniels' conduct in this case was not misconduct under 

the statute or decades of case law interpreting it and to find it so 

was a misinterpretation and misapplication of the law regarding 

misconduct in unemployment cases. The Superior Court was 

therefore correct in reversing the Commissioner and Mr. Daniels 

asks this Court to affirm the Superior Court. 

2. THE SUPERIOR COURT SHOULD BE AFFIRMED 
IN ITS GRANT OF BENEFITS TO MR. DANIELS 
BECAUSE THE COMMISSIONER'S CONTRARY 
DECISION WAS NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE. 

The record here reveals no "written policy." The record 

holds no "employee handbook" or portions of it that allegedly 
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discussed timeliness or dress code expectations. The record holds 

one written warning about these issues from 15 months prior to the 

discharge - but the employee's signature line is blank and the form 

is devoid of any other indication that Mr. Daniels ever saw it, much 

less was warned by it. No other written - or reduced to writing 

"oral" warnings about tardiness or dress expectations - exist in this 

record. Therefore, the Commissioner's "findings" that such things 

did exist were not supported by substantial evidence. Further, the 

Commissioner's conclusions based on those findings were not 

supported by substantial evidence either and therefore the Superior 

Court properly reversed the Commissioner's Decision here. 

As noted above, in unemployment compensation appeals, 

the Court of Appeals reviews the findings and conclusions of the 

Commissioner of the Employment Security Department. Okamoto 

v. Employment Security Department, 107 Wn. App. 490, 496, 27 

P.3d 1203, rev. denied, 145 Wn.2d 1022 (2001). The 

Commissioner's Decision is reviewed under the Administrative 

Procedure Act and will be reversed on judicial review if anyone of 

several grounds is satisfied. RCW 34.05.570. 

Specifically, an agency's order can be reversed when itdoes 

not rest on substantial evidence and evidence is only "substantial 
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when viewed in light of the whole record before the court, which 

includes the agency record for judicial review, supplemented by any 

additional evidence received by the court under this chapter .... " 

RCW 34.05.570(3)(e); Olmstead v. Department of Health, 61 Wn. 

App. 888, 812 P.2d 527 (1991). 

"Substantial evidence" only exists if the record contains 

evidence of sufficient quantity to persuade a fair-minded, rational 

person of the truth of the declared premise. Bering v. Shaw, 106 

Wn.2d 212, 721 P.2d 918 (1986), cert. denied, 479 U.S. 1050 

(1987). An appellate court will reverse factual findings of the trier of 

fact if those findings are not supported by substantial evidence. 

Mood v. Banchero, 67 Wn.2d 835, 410 P.2d 776 (1966). 

In this case, the Commissioner's "modified" Findings of Fact 

3 & 4, quoted below, were not supported by substantial evidence at 

the points indicated by the inserted, bracketed numbers and as 

discussed below the quote. 

Finding Nos. 3 and 4 are adopted but are modified to 
state instead as follows: [1]Pursuant to written policy, the 
employer's security officers are required to report to their 
assigned locations on time, dressed in uniform and ready to 
work. The claimant was aware of the policy which was 
[2]set forth in the employee handwork [sic], issued to the 
claimant on hire. Over the course of the two year 
employment relationship, the [3] claimant's supervisor had 
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ongoing concerns regarding the claimant's failure to 
consistently comply with the above referenced policy. The 
claimant was repeatedly warned by his supervisor that 
tardiness was not acceptable and that he was required to 
arrive at his "duty post" in uniform. In September 2008, the 
claimant [4] was issued written notice to that effect. [5] 
Exhibit No.6, page 4. 

Despite the warnings to report for work on time, the 
claimant did not consistently do so. During the last year of 
the employment relationship (following the September 2008 
written warning), the claimant received numerous additional 
verbal warnings from his supervisor to report for work on 
time. (On that point, testimony of the claimant's supervisor -
- based on personal knowledge of the conversations in 
question - - is deemed credible and is included herein as 
fact.) The claimant did not provide the employer with 
definitive reasons for his tardiness, but it was the 
supervisor's understanding that the claimant often came to 
work directly from another job with a different employer and 
was sometimes delayed, which the interested employer does 
not considered [sic] excusable tardiness. The claimant 
attributes his tardiness, in part, "to traffic." The employer 
does not consider traffic to be an excuse for repetitive 
tardiness. 

On November 6, 2009, the claimant was scheduled to 
be on duty at his assigned work site at 10 p.m. At 
approximately 8:30 p.m. (according to the claimant), the 
claimant arrived at the work site. The claimant did not arrive 
at the work site in uniform. Having arrived for work early, he 
intended to enter the building and change into his uniform in 
the client's restroom. The employer did not necessarily 
approve of that practice, but the claimant had done so 
before without reprimand. On November 6,2009, 
however, when the claimant arrived at the work site, he 
could not get into the building. The claimant called his 
supervisor's cell phone number, but the supervisor did not 
receive the claimant's call. Based on prior experience, the 
claimant assumed his supervisor would arrive at the 
work site approximately 30 minutes before the 
beginning of his shift and would let the claimant into the 
building to change. The claimant waited in his car. At 
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approximately 9:45 p.m., the supervisor arrived at the work 
site. He did not see the claimant nor was he approached or 
contacted by the claimant, so the supervisor walked the 
outside parameters [sic] of the building but could not find the 
claimant. At 10:30 p.m., the supervisor contacted the 
claimant on the claimant's cell phone and was told the 
claimant was waiting across the street from the work site in 
his car. [6] Exhibit 6, page 1. The claimant was covered by 
a blanket because he was cold. By then, it was 10:35 p.m. 
The claimant had been at the work site for more than two 
hours and was 35 minutes late for work but had not yet 
changed into his uniform. Given the prior warnings to report 
for work on time and in uniform, the decision was made to 
terminate the employment relationship. 

CP Comm. Rec. 102-103. 

[1]. "Pursuant to written policy." The employer failed to 

submit any written policy at all and there was no testimony about 

any specific clauses, phrases, paragraphs, or anything else that 

these supposed "written" policies actually stated. 

[2]. "The policy set forth ... in the employee handwork [sic]." 

The employer never submitted an employee "handwork" or an 

employee "handbook," nor did the employer once refer to any 

specific words, clauses, phrases, paragraphs, or any other matter 

supposedly contained in such a handbook. 

[3]. "Claimant's "supervisor," Mr. Kelly did testify to 

"ongoing" concerns but could not have done so with regard to "the 

above referenced policy" since no policy was ever submitted; 

34 



moreover, Mr. Kelly was not the only person who supervised Mr. 

Daniels and nothing in the record demonstrated those other 

supervisors were concerned with Mr. Daniels' work; finally, the 

single piece of documentary evidence submitted regarding these 

"ongoing" concerns was dated September 8,2008, concerning 

tardies in June 2008 as well. No other documentary evidence of 

"ongoing concerns" is in the record here except an unsigned, 

apparently anonymously written, undated note about the final 

incident that appears as Exhibit 6, page 1, CP Comm. Rec. 77. 

[4]. "Claimant was issued written notice." No evidence 

shows that Mr. Daniels "was issued" a notice. The only two 

disciplinary notices in the record show no indication that Mr. 

Daniels received the notices, agreed or disagreed with the notices, 

or even knew of the notices since the notices' signature lines for the 

"employee" are empty, as are the sections set aside for the 

"Employee Statement" and the boxes to check regarding whether 

the employee "agrees" or "disagrees" with the employer's 

statement. CP Comm. Rec. 79,80. 

[5]. "Exhibit 6, page 4." As noted, this page is not signed by 

the "employee" Mr. Daniels and the sections of that document that 

are set aside for the "Employee Statement" and the boxes to check 
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regarding whether the employee "agrees" or "disagrees" with the 

employer's statement are all blank - showing no indication that Mr. 

Daniels was even aware of these documents. CP Comm. Rec. 79, 

80. 

[6]. "Exhibit 6, page 1." This page, relied upon in the 

Commissioner's Finding, is unsigned, undated, written apparently 

anonymously, and shows no sign of the person to whom it was 

addressed. It is at best hearsay, ~nd it shows no sign of being a 

"business record" under RCW 5.45.020 that would make it an 

exception to the hearsay rule. Although this writing does 

interestingly indicate that the written warning about computer use 

(Exhibit 6, pages 2 & 3) was issued on "10109/09," as the date next 

to the signature for the "Director of Operations" would lead one to 

believe, though the notice itself states the "Date of Notice" as "09 

Oct 2008" - a year before. In other words, the evidentiary value of 

these documents is suspect at best - and it must be remembered 

that Mr. Daniels represented himself at the administrative hearings. 

In brief, the entirety of Exhibit 6 - pages 1 through 4 - is not 

worthy of the name "evidence," let alone "substantial" evidence. An 

appellate court will reverse factual findings of the trier of fact if 
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those findings are not supported by substantial evidence. Mood v. 

Banchero, 67 Wn.2d 835, 410 P.2d 776 (1966). 

Furthermore, the Commissioner's Conclusion of Law that is 

based on' these findings of "fact" is equally unsupported, as will be 

demonstrated in the same manner as above. In failing to adopt the 

ALJ's Conclusion of Law 7, the Commissioner instead concluded in 

part as follows: 

At the least, the [1] claimant exhibited a wanton disregard of 
his employer's interest on November 6,2009, when he was 
neither in uniform nor on duty as scheduled. Excuses 
notwithstanding, it was the claimant's responsibility to do so. 
Regarding the uniform (or lack thereof): First, the claimant 
should have arrived at the work site wearing (rather than 
carrying) his uniform. The undersigned [2] is not persuaded 
that the employer condoned the claimant's practice of 
dressing for work in the restrooms of the buildings he was 
supposed to guard. Regardless, assuming the claimant 
arrived at the work site 90 minutes early on November 6, 
2009 but could not get into the building, [3] it defies logic that 
he did not drive elsewhere to change clothes. 15 After all, he 
had 90 minutes to do so. Instead, the claimant sat in his car 
under a blanket for 35 minutes after his shift began. 
Regarding the claimant's contention that he was waiting for 
his supervisor to arrive and unlock the building so that he 
could change his clothes: It was not the supervisor's 
responsibility to ensure the claimant could get dressed for 
work; the supervisor came to the work site to ensure the 
client's premises were guarded. 

CP Comm. Rec. 104. 

15 Error is assigned to this finding or conclusion as not being supported by 
substantial evidence because nothing in the record shows in what area the new 
building was located or whether there were places where Mr. Daniels might have 
been able to change clothes at 9:30 p.m. 
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[1]. 'Wanton disregard ... neither in uniform nor on duty." 

First, the employer testified that the reason it fired Mr. Daniels was 

because he was tardy. CP Comm. Rec. 14. It did not testify it fired 

Mr. Daniels because of being out of uniform or computer use or 

anything else. Therefore, second, the "wanton disregard" has to be 

based'on the November 6th tardiness. But the statute requires 

"repeated inexcusable tardiness following warnings" and the record 

has only one warning on this issue and that document shows no 

sign of ever having been signed or seen by Mr. Daniels. 

[2]. Even if the uniform had anything to do with the job 

separation, the Commissioner's conclusion about that issue is not 

supported even by her own findings. Here the Commissioner says 

she "is not persuaded that the employer condoned the claimant's 

practice of dressing for work in the restroqms." But on the prior 

page, in the "modified" findings of fact 3 & 4, the Commissioner 

states that the "employer did not necessarily approve of that 

practice, but the claimant had done so before without 

reprimand" and that "[bJased on prior experience, the claimant 

assumed his supervisor would arrive at the work site 

approximately 30 minutes before the beginning of his shift and 

would let the claimant into the building to change." Obviously 
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then the employer had acquiesced to the practice since Mr. Daniels 

"had done so before without reprimand" and he acting "based on 

prior experience." His continuing in this practice cannot therefore 

be characterized as a "willful or wanton disregard of the employer's 

interests." 

[3]. The factual finding couched here in terms of a 

conclusion that "it defies logic that he did not drive elsewhere to 

change clothes," is not supported by anything in the record. The 

employer provided no testimony or evidence about where the 

building was located and whether there were places that Mr. 

Daniels might have been able to change clothes - safely and 

legally - at 9:30 p.m. on a cold November night. 

In summary, the Commissioner's findings and conclusions 

paint the job separation with the broadest and most imprecise 

brush possible to justify the end result of denying Mr. Daniels 

benefits. This practice resulted in a decision that was not 

supported by substantial evidence and it was rightly reversed by 

the Superior Court, a decision Mr. Daniels asks this Court to affirm. 
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3. ATTORNEY FEES AND COSTS IN THIS CASE ARE 
MANDATED BY STATUTE WHEN THE COURT 
REVERSES A COMMISSIONER'S ORDER. 

Mr. Daniels requests attorney fees. Under RAP 18.1 (b), a 

party to be entitled to attorney fees by statute must argue for those 

fees in its opening brief. 

A claimant who succeeds in convincing a court to reverse a 

Commissioner's Decision is allowed reasonable attorney fees and 

costs as mandated by statute: 

It shall be unlawful for any attorney engaged in any appeal to 
the courts on behalf of an individual involving the individual's 
application for initial determination, or claim for waiting 
period credit, or claim for benefits to charge or receive any 
fee therein in excess of a reasonable fee to be fixed by the 
superior court in respect to the services performed in 
connection with the appeal taken thereto and to be fixed 
by the supreme court or the court of appeals in the 
event of appellate review, and if the decision of the 
commissioner shall be reversed or modified, such fee and 
the costs shall be payable out of the unemployment 
compensation administration fund. In the allowance of fees 
the court shall give consideration to the provisions of 
this title in respect to fees pertaining to proceedings 
involving an individual's application for initial 
determination, claim for waiting period credit, or claim 
for benefits. In other respects the practice in civil cases 
shall apply. 

RCW 50.32.160 (emphasis added). The fees and costs 

contemplated in this statute are stated in mandatory terms: "such 
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fee and the costs shall be payable out of the unemployment 

compensation administration fund." Id. 

Therefore, because the Commissioner's Order in this case 

misinterpreted and misapplied the Employment Security Act and 

the Superior Court reversed that decision, Mr. Daniels respectfully 

requests that upon affirming the Superior Court this Court grant 

attorney fees in an amount to be determined by the filing of a cost 

bill. 

E. CONCLUSION 

Mr. Daniels respectfully requests that this Court affirm the 

King County Superior Court's Order that reversed the 

Commissioner's Decision in this case and affirmed three prior 

decisions granting benefits to Mr. Daniels. It is the Commissioner's 

Decision that is reviewed by this Court and that Decision 

misinterpreted and misapplied the law and was not based on 

substantial evidence. Therefore, it was properly reversed by the 

Superior Court. 

Counsel also requests reasonable attorney fees and costs in 

succeeding to reverse the Commissioner's Order in this case. 
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Dated this 8th day of July 2011. 

Respectfully submitted, 

arc L pson 
Attorney for Responrlb1"l'Hrnr. Daniels 

WSBA# 14998 
1904 Fourth Ave., Suite 604 

Seattle, WA 98101 
206.441.9178 
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RCW 50.04.294 
• Misconduct- Gross misconduct. 

With respect to claims that have an effective date on or after January4, 2004: 

(1) "Misconduct" includes, but is not lim ited to, the following conduct by a claimant: 

(a) Willful or wanton disregard of the rights, title, and interests of the employer or a fellow employee; 

(b) Deliberate violations or disregard of standards of behavior which the employer has the right to expect of an employee; 

(c) Carelessness or negligence that causes or would likely cause serious bodily harm to the employer or a fellow employee; 
or 

(d) Carelessness or negligence of such degree or recurrence to show an intentionalOr substantial disregard of the 
employer's interest. 

(2) The following acts are considered misconduct because the acts signify a willful or wanton dis regard of the rights, title, 
and interests ofthe employer or a fellow employee. These acts include, but are not limited to: 

(a) Insubordination showing a deliberate, willful, or purposeful refusal to follow the reasonable directions or instructions of 
the em ployer; 

(b) Repeated inexcusable tardiness following warnings by the employer; 

(c) Dishonesty related to employment, including but not limited to deliberate falsification of company records, theft, deliberate 
deception, or lying; 

(d) Repeated and inexcusable absences, including absences for which the employee was able to give advance notice and 
failed to do so; 

(e) Deliberate acts that are illegal, provoke violence or violation of laws, or violate the collective bargaining agreement. 
However, an employee who engages in lawful union activity may not be disqualified due to misconduct; 

(f) Violation of a company rule if the rule is reasonable and if the claimant knew or should have known of the existence of the 
rule; or 

(g) Violations of law by the claimant while acting within the scope of employment that substantially affect the claimant's job 
performance or that substantially harm the em ployer's ability to do business. 

(3) "Misconduct" does not include: 

(a) Inefficiency, unsatisfactory conduct, or failure to perform well as the result of inability or incapacity; 

(b) Inadvertence or ordinary negligence in isolated instances; or 

(c) Good faith errors in judgment or discretion. 

(4) "Gross misconduct" means a criminal act in connection with an individual's work for which the individual has been 
convicted in a criminal court, or has admitted committing, or conduct connected with the individual's work that demonstrates a 
flagrant and wanton disregard of and for the rights, title, or interest of the employer or a fellow employee. 

[2006 c 13 § 9. Prior: 2003 2nd sp.s. c 4 § 6.] 

Notes: 
Retroactive application - 2006 c 13 §§ 8-22: See note following RCW 50.04.293. 

Conflict with federal requirements -- Part headings not law - Severability -- 2006 c 13: See notes following 
RCW 50.20.120. 

Conflict with federal requirements - Severability -- Effective date - 2003 2nd sp.s. c 4: See notes following 
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,STATE OF WASHINGTON 
EMPLOYMENT SECURITY DEPARTMENT 

Determination Notice 
12/19/2009 

770 
CHARLES DANIELS 
518 N 79TH ST . 
SEATTLE ~ 98103-4708 

Return address: 
EMPLOYMENT SECURITY DEPT 
T~LECENTERAPPEALS 
FAX:(800}301-1795 
PO BOX 19018 
OLYMPIA WA 985070018 

BYE: 11/13/2010 ID: ___ 
, A copy of this determination was ~the interested parties 
. at their 'addre~s on 12/19/200.9. 

YOUR RIGHTS/SUS DERECHOS: If you disagree with this decision, you 
have the right to appeal. Your appeal must be received or 
postmarked by 01/19/2010. See ttYOUR RIGHT TO APPEA.J," at tlie end 
of this decision. 8i no esta de acuerdo con esta decisi6n, tiene 
el derecho de registrar un.apelaoi6n. Vea "S£] DERECHO DE 
APELACrOW' al final de esta decisi6n. 

NOTICE/AVISO: The language ,below is intended.to be general context 
of the cited law. You may.ask for a copy of the complete law by 
calling your Telecenter at 1-800-318-6022 or by logging on to 
www.rcw.g~2ui.cam.Laintenci6n del lenguaje de abajo es para dar 
un contexto general de la ley que se eita. Puede pedir una copia 
de e$a ley al TeleCentro 1-800-318-6022 6 al entrar en 

. www.rcw.go2ui.cam. 

State law says you may be denied unemployment benefits if you are 
fired or suspe~ded for misconduct conneoted with your work. See 
RCW .50.20.066. 

IIMisconduct;/I includes acts that show a willful or wanton disregard 
for your enployer or co-workers. ·This includes insubordination, 
repeated inexcusable absences or 'tardiness, dishonesty, deliberate 
acts that are illegal or provoke violence, violation of reasonable 

-12/19/2009 1 of 5 



company rules, or violation of the law I'lhile acting within the 
scope of your employment. See ROW 50.04.294(1) (a) and (2) and WAC 
192-150-210. 

: FACTS: 

An attempt was made to get information from your employer .To . 
date, they have not responded and this decision is baing made with 

. the infonnation available. . . 
. . 

You state you do not know if you were fired for being late or 
because you ~re not in uniform by the start of your shift. You 
said you showed up the work site approximately two hours early and 
you were waiting for a supervisor to arrive to let you inside the 
locked building so you could change your clothes. You report you 
called the supervisor three times on'hi~ cell phone I but you got 
no response. You said by the time the supervisor showed UPI you 
were late for the start of·the shift. 

REASONING: 

As the employer has elected to provide no information regarding 
your separationJ it is held that misconduct has not been shown. 

DECISION:Based on the information providedl ·misconduct ha~ not 
been established. 

RESULT: Benefits are allowed beginning 11/15/2009 if you are· 
otherwise eligible. .' . 

12/19/2009 2 of 5 

. Archived Copy 
Page 65 of 115 . EXhibit~age 2.-
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STATE OF WASHINGTON 
OFFICE OF ADMINISTRATIVE HEARINGS 

FORTHEEMPLOYMENTSECU~TYDEPARTMENT 

IN THE MATTER OF: 

Charles Daniels DOCKET NO: 02 .. 2010·02320 R 

INiTIAL ORDER 
Claimant 

10: BYE: 11/13/2010 UIO: 770 

Hearing: This matter came before AdminIstrative Law.Judge Cynthia M. Morgan on March 25, 
, 2010 at Seattle, Washington after due and proper notice to all interested parties. 

Persons Present by Telephone: The claimant, Charles Daniels; the employer-appellant, Star 
Protection Agency, represented by Nancy Glass, HR Genera/fst; Lamar Kelly, Portfolio Manager; 
and the employer representative, Carrie Cline, Panser North America. . 

STATEMENT OF THE CASE: 

The employerffled an appeal on January 08, 2010 from a Decision ofthe Employment Security 
Department dated December 19, 2009. At Issue in the appeal is whether the employer had good 
oause for failure to appear at a prevIously scheduled hearing; and whether the claimant was 
disoharged from employment for a willful or wanton disregard ofthe rights, title, and Interests of 
the employer or a feJ/ow employee as defined In RCW 50.04.294(1)(a), or other mlsoonduct 
pursuant to RCW 50.20.066, or voluntarily quit without good cal;lse pursuantto RCW 50.20:050. 
Also at issue is whetherthe olafmantwas able to, available for, and actively seeking work during 
the weeks at Issue. 

Having fully consIdered the entire record, the undersrgned Administrative Law Judge 
enters the following FindIngs of Fact, Conclusions of Law and Inltlal Order: 

FINDINGS OF FACT: 

1. On February 2,20 10, a hearing was scheduled In thIs matter for 10: 15 a.m. ~ee Exhibit 
D. The employer representative was handling another hearing In another Judge's courtroom, 
which ran long. The employer was unable to leave the room to oontactth~ Judge assigned to this 
matter to Inform her that she was running late. The hearlng.let out at 10:39 a.m. and the employer 
immedfately called the office to Inform them of the situatIon. 'As the hearing time had passed, the 
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hearing could not be re-opened. The employer immediately filed a Petition for Review, citing the 
above re:asons for Its request. See Exhibit C . 

. . 
2. The claimant began employment with the interested employer on November 21 t 2007 and 
last worked as a security officer on November 7, 2009. At the time of the job separation, the 
claimant was scheduled to worked a part-tIme temporary status and was paid $13. 35 per hour. 

3. On November 6 j 2009, the claimant was assigned ~ new location and was scheduled to 
begin at approximately 10:00 p.m. Th~ employer arrived on site at approximately 9:45 p.m. and 
could not locate the claimant. The employer called the claimant who Indicated he was out front 
and the employer "finally located the claimant sitting in his car without his uniform on, looking as 
if he had been sleepIng, at approxImately 10:35 p.rn. The claimant testified that he arrfved to the 
job site approximately one and one"half hours priorto his shfft, but because it was a new location. 
he was unable to gain entry Into the building to change Into hIs uniform. The claimant returned to 
his car in front of the building and called the employer to let his supervisor know he had arrived 
and was waiting out front In his car. The employer denied receiving any calls.· 

4. The employer's policy requires employees to be in their uniform upon arrival to work) to be 
ready to perform tasks upon report and to only use client computers for work use .. PrIor to the final 
Incident,' the employertestlfJed that the claImant had arrived late to work on several occasions. 
The claimant also arrIVed without uniform and used client computers to excess for personal use. 
Each vlolat!on was addressed both verbally and in writing. The claimant disagreed that he had 
been warned on several occasions and had not been warned that further violation would r.esu!t in 
hIs termination. The employer submitted only two warnings from 2008 and one email regarding 
the flnat incident. See Exhibit 6. . 

5. During the weeks at Issue the claimant was willing and able to accept any offer of suitable 
work and sought work as directed by the Department. . 

CONCLUSIONS OF LAW: 

1. In determinating whether or not an Individual has established a good cause for fafling to 
appear at prior proceedings, the undersigned first notes that the term "good cause" implies 
cIrcumstances beyond their reasonable control of the individual. In the instance case, the 
employer provided oredlble testimony that she was In at1endance at another hearing scheduled 
before the admiAistratlve hearing scheduled in this matter. The claimant was unable to notify the 
judge In this matterthatshewas In another hearing until after the time of that hearing had passed . 

. Therefore, the undersigned concludes the employer has established good cause for falling to 
appear at the prior proceeding. 

2. The prOVisions of RCW 50.04.294 t RCW 50.20.066, WAC 192-150-085. 
WAC 192-150-200, WAC 192w150-205, and WAC 192·150·210 apply. A c!almant shall be 
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disqualified from benefits if discharged from employment for misconduct. RCW 50.04.294(1)(a) 
defines misconduct in part, as willful or wanton disregard of the rights, title, and interests ofthe 
employer or a fellow employee. 

3. According to RCW 50. 04.294 (2)(a)" (g) , examples of a willful and wanton disregard of the 
Interests of the employer or a fellow employee are: insubordInation, repeated and inexcusable 
tardiness after warn ftigs , dlshones.ty related to employment, repeated and inexcusable absences, 
deliberate and Illegal acts, deliberate acts that provoke violence or a violation of the law or 
collective bargaining agree~ent, violation of reasonable company rules,.and violations of the ~aw 
while acting within the scope of employment. WAC 192-150-200(1) and (2), provide that the 
action or behavior must be connected with the claimant's work and result in harm or create the 
potential for harm to the employer's interests. This harm may be tangible, such as damage to 
equipment or property, or Intangible, such as damage to the employer's reputation or a negaUve 
Impact on staff morale. Misconduct does not include Inadvertence or ordinary negligence in 
Isolated Instances, good faith errors injudgmenf,lnefficiency, lInsatlsfactoryconduct, or failure 
to perform well as the result of inabllity'or incapacity. See RCW 50.04.294(3). 

4. The burden of establishing work-related misconduct is on the employer. The burden is 
successfully carried when the employer has proven mIsconduct, as defll}ed by the statute, by a 
preponderance ofthe evidence. A prepohderance of the evidence Is that evidence which, when 
fairly considered, produces th~ stronger impression, has the greater weight, and is more 
convIncIng as to Its truth when weighed agaInst the evidence in opposItion thereto. Yamamoto 
v. Puget Sound Lbr.· Co., 84 Wash. 411, 146 Pac. 861 (1915). Wn. App. 197 (1997). 

6. MItigating and extenuating clrcumstances may be considered in resolving questions of 
mIsconduct. In re Solari, Empl. Sec. Comm'r Dec. 1059 (1 S73). Whether the claimant was 
"motivated by defiance, bad faith or Indifference to the consequence~ of his actionsll will arso be 
considered in deciding misconduct. Wilson v. Employment Seourlty Deparlmentl 87 Wn. App. 
197,940 P.2d 269 (1997). A claimant's acts can be in violation of the employer's policy, but If 
they only amountto negligence, incompetence or an exercise of poor judgment, then they are not 
enough to constitute misconduct under RCW 50.04,293. Conduct may Justify discharge, but not 
rise to the level of statutory misconduct. Wilson. supra. 

6. FwtherJ Hamel VS. Employment Seourlty Department, 93 Wn. App. 140, 966 P .2d 1282 
(1998), states that. the employee must be found to have voluntarily disregarded the employer's 
Interest, butthe employee's specIfic motivation forthe conduct Is not relevant In analyzing Intent. 
Because the word 'willful' modifies the word 'dlsregard,' the employee must have voluntarily 

disregarded the employer's Interest. Consequently, an employee acts with willful disregard when 
he (1) is aware of his employer's interest; (2) knows or should have known that certain conduot 
jeopardizes that interest; but (3) nonetheless Intentionally performs the act, willfully disregarding 
Its probable consequences. The claimant's conduct does not rise to the level of statutory 
m~~n~~ . . 
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7.. Here, the claimant's actions were not deliberate, but Ineffident, unsatisfactory conduct, or 
the failure to perform well as the result of inability or incapacity. As a result, despite claimant's 

, errors, statutory misconduct Is not established. This decision does not Question the employer1s 
right to discharge claimant, nor the wisdom of that act. It is decIded only that the evidence 
presented will not support a denial of benefits under the statute. Claimant is therefore ellgJblefor 
unemployment benefits pursuant to RCW 50.20.066. ' 

8. RCW 50.20.010(1)(0) requires each claimant to be able to, available for, and actively 
seeking work. The claimant was able to, available for, and actively seeking work during the 
weeks at issue and Is therefore not subject to denial under the above-cited statute and related 
laws and regulations. , 

Now therefore It Is ORDERED: 

The Decision of the Employment Security Department under appeal is AFFfRMED. 

The employer has estabtfshed good cause for falling to appear ata previously scheduled hearing, 
and the Default Order dated February 2,2010 is VACATED. 

The claImant was not discharged due to a willful or wanton disregard of the rights, title, and 
interests' of the employer or a fellow employee as defined In RCW 50.04.294(1)(a), and is 
therefore not subject to'dlsquallflcatlon pursuant to RCW 50.20.066(1) .. 

Employer: If you are a base year employer for this claimant, or become one in the future, your 
experience rating account wlll be charged for any benefits paid on this claim or future cla/r{1s 
based on past wages you paid to thfs Individual. If you are a local government or reimbursable 
employer, you wilt be directly liable for any benefits paid. Benefit charges or liability will accrue 
unless this decision is set aside an appeal. See RCW 50.29.021. If you pay taxes on your 
payroll, any charges for this claim could be used to calculate your future tax rates. 

Notice to Claimant: Your former employer has the right to appeal this dadsion. If this decision 
is reversed because It is found you committed misconduct conne,cted with your work, arl benefits 
paid as a result of this decision will be an overpayment. State law says you will not be eUgible for 
waiver ofthe overpayment, nor can the department accept an offer of compromIse (repayment 
of less than the total amount pard to you). The benefits must be repaid even if the overpayment 
was not your fault. See RCW 50.20.066(5). 

, ' 

The claimant was able to. available for and actively seeking work during the weeks at issue as 
requlrfld by RCW 50.20.010(1)(c}. 
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, 
------} 

Dated and MaUed on March 26, 2010 at Seattle, Washington. 

clf(.1J:;-
AdminIstrative Law Judge 
Office of AdmInistrative Hearings 
600 University Street, Suite 1500 
Seattle, WA 98101~3126 

CertIficate of Service 

J certify that I mailed a copy of this orde.rto the wlthin~named ~ai1les at their respective 
addresses postage prepaid on the date stated herein. .l ..-/ . . . , 

PETITION FOR REVIEW RIGHTS 

This Order Is fInal unless a wrItten PetitIon for RevIew Is addressed and mailed to: 

Agency Reoords Center 
. Employment Security Dep~rtment 

PO Box 9046 
Olympia, Washington 98507-9046 

and postmarked on or before April 26, 2010. All argulTlent In support of the Petition for Review 
. must be attached to and submitted with the Petition for Review: The Petition for Review, Including 
attachments) may not exceed five (5) pages. Any pages in excess of five (5) pages will not be 
considered and will be returned to the petitioner. The docket number from the Inllial Order of the 
Office of AdmInistrative Hearings must be Included on the Petition for Review. Do not file your 
Petition for Review by Facsimile (FAX). Do not mall your Petition to any location other than the 
Agency Rec<;)rds Center. . 

CMM:cmm 
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APPENDIX D: COMMISSIONER'S DECISION 



CERTIFICATE OFSERVrCE 
I c,ertlfy thaI r mailed a copy oflhls decision. to tbe 

..].11 ... ~~ned I~eres cd 'R tles III their respective ''''''-'lltl ll S C Id~ n June 4,2()10, 

~:~~~~~~------------­
~prucntfttivcl COJnllllss!ontr's RevIew omc~J 

EmploymcntSecurl1y Delllll'fment VIOl 770 
-BYE; 11113/2010 

BEFORE THE COMMISSIONER OF 
'1'HEEMPLOYMENT SECURITY DEPARTMENT 

OF THE STATE OFWASIDNGTON 

Review No. 2010-2078 

In re: . Docl<et NQ. 02M2010-02320-R 

DECISION OF COMMISSIONER 

- . 
On Apl'i126, 2010, STAR PROTECTION AGENCYt by and through Carrie Cline fo}' 

Penser ~orth Amcl'ica, Inc" petitioned the Commissioner for l'evIew of a decision issued by 

the Office of AdmJnistrative Hearings on March 26, 2010; Pursuant to chapter 192 .. 04 WAC 

this matter has been delegated by the Commissionel' to the Commissioner1s Review Office. . .' . 

. Having reviewed the entire record and having given due regard to the findings of the 

~dministl'ative law judge pllrsuantto RCW 34.05.464(4), the undersigned enters thefollowing: 

The undersigned adopts the Office of Administrative Hea1'1ngs' findhlg of fact No. 1. 

Fintling No.2 Is adopted. Evidence of recol'd establishes the claimant was employed 

by the interested employer as a secUl'ity officel' from November 2007 to on or about 

November 11, 2009, when he was discharged, 

Finding Nos. 3 Rnd 4 are adopted but are modified to state inste':ld as follows: Pursuant 

to written policy, the cmployel"s security officers ai'e l'equirecl to report to theh' assigned 

locations on time, dr~B8ed in uniform and ready to work. The cIaimantwas aware ofthe policy 

which was set fOl'th in the elU.ploye~ ltandworl(, isslied to the claimant at hire. Over the COUl'S6 

of the two year employment relationship, the claimant's supervisor had ongoing concerns 

regarding the claimant's failure to consistently comply with the above referenced policy. The 

clafmantwas repeatedly wal'ned by his supervisor that tal'diness was not acceptable and that 

he wasrequh'ed to arrive at his "duty post~' in unifol'ln. In September 2008, the claimant was 

issued written notice to that effect, Exhibit No, 6, page 4. 

Despite the warnings to report for wOl'k on time, the claimant did not consistently do 

so. During the lastycar of the employment l'elatfonshtp (following the September 2008 written 

warning), the claimant l'ecelved numerous additional verblll warnings from bis supervisol' to 

wiN 
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report for work 011 time. (On that point, testimony of the claimant's supervisor - • bilsed 011 

PCl'sollflllmowlcdge of the conversations in questi{)n w w is deemed cl'edible and is included 

herein as fact.) The claimant did not provide tho employer with definitive reasons fOl' h;is 

tardiness, but it was the supervisol"S undel'standing that tIle claiJl1.ant often came to WOl'j{ 
, . 

directly from another job with a different employer and was sometimes delnyed, which the, 

interested employer does not considered excusab1e ,tardiness. The claimant attributes his 

tardiness, ill part, "to traffic." T.he employer 'does not consider traffic to be an excuse for, 
, , 

repetitive tardiness. 

On November 6, 2009, the claimant WRS scheduled to be on duty at his assigned wOl'k 

sit~ nt 10 P'~I AtaPPl'oximately 8:30 p.m. (according to the claimant), the claimant arrived 

at the work site. The claimant did not arrive at the work site in unifo~·m. Havi~g arrived for 

wOl'lt endy, he intended to entel' the building and chnng~ lnto his uniform in the cIie~t's 

l'estl'Oom. The employer did not necessfu'iIy appl'~rve of thnt practiceJ bllt the claimant had 

<1 one 80 beforewithoutl'eprimand. On November 6,2009, however, wh~n the clahllantal'l'ived ' 

at the work site, he could not get info the bunding. The claimant called his supervisor's ceJl 

phone numbct', but the sllpervisordid not receive the claimant's call. Based on prior 

experience, the claimant assumed his supervisor would arrive at the work site approximately 

30 minutes before the beginning of his shift and would let the claimant into the building to . 

change. The clain;lImt waited in his CAl'. At approximately 9:45 p.m" the supervisor arrived 

at thewol'k site. He did not see the ~Iatmani nol' was he approached 'or contacted by the 

claimant, so the supervisor walked the outside ptuameters of the building but could not find 

th'ecJaimant. Atl0:30 p.m., the supervisor contacted the claimant on theclai,mant's cell phone 

and was told the c1abn~nt was WRiting across thestl'eet from the work site in his car. Exhibit 

No.6, page 1. TIle claimant was covered by n bJanket because he was cold. By then, it was 
" , 

10:35 p.m. The claimant 'had becn at the work site fol' more tIian two houA's and was 35 

minutes late for WOl'kbut had not yet changed into bis uniform. Given the prior warnings to 

report fol' work on time and in uniform, the" decision wa~ made to terminate the employment 

l'eht.tionship. On November 11,2009, the claimant Wf1S so infol'med. 

Finding No.5 is adoJ.)ted. 

The undersigned adopts the Office of Ad1.llinistl'ative Hearings conclusion No.1. 

Conclusion Nos. 2 through 6 nrc adopted. Under the Employment Security Act, an 

indefinite period of disquaUficRtion is imposed durIng whicll unemployment benefits are 

, denied when a claimant was discharged for work related misconduct RCW 50.20,066. 

:Pursuant to statutory definitionJ misconduct is estabIisJled by wilful or wanton disregard of 

~2· ' 
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all employer's interest, ReW 50,04.294(1)(a). A wilful or wanton disregard Ofan cltlploy~el"s 

interest is exhibited by r~peated inexcusable tardiness following wal'lling~ by the employer. 

RCW 50.04.294(2)(b); Likewise, misconduct is established by violation of It l'easonable 

company rule of which the claimant knew or should have known. RCW 50.04.2.94(2)(f). 

Conclusion No.7 is not adopted. The Ulidcl'signed concludes instead as follows: Here, 

the employer is in the business of providing security services for clients, Accordingly, the 

empioyer has It vested interest in ensuring that properties of the employer's clients are 

guarded/patrolled as promised and that security is maintained. To that end, the employer 
" " 

re.lies on security officel'S to rep01'( for work in uniform as scheduled. It is a matter of 

professional appearance, as well as security. At the least, the claimant exhibited a wAuton 

disregard of hi! clnployer's interest on November 6, 2009, when he was neitber in uniform nor 

on duty as scheduled. Excuses notwithstanding, it was the claimant"'s responsibility to do so, 

Regarding the unJform (oI'lack thereof); First, the claimant should have al'l'ived at the work 

site weal'ing (rather than <JRl'rying) his unif01'ID. Tile undersigned is not persuaded that the 

employer 'condoned the claimant's pl'actice of dressing fol' work in the }'estrooms of the 

buildings he was supposed to gual'd. Regardless, assuming the claimant arrived at ~he wode. 

site 90 minutes eal'ly ~n November 6, 2009 but could not get into tbe b~fldfng, it defies logic 

tbat he did not dl'ive elsewhere to change clothes. After alI, he had 90 minutes to do so, 

Instead, the claimant sat in his car under n blanket fOl' 35 minutes aftel' his sbiftbegan. 

Regarding the claimant's contention thni he was "waiting fOl' his supervisor to arrive and 

unlo6k the bunding so that he could change his clothes: It was not the supervjsol'~S 

"responsib~lity to ensure the claimAnt could get dressed for wOl'k; the supervis'Ol' came to thc 

work site to ensul'ethe client's premises were being guarded. Given the circumstances, the 

claimant's tArdiness was inexcusable, as was hIs viohtfion of the employel"s policy regarding 

uniforms at the work site. Given the prior warnings~ the claimant's course of action (or lack 

thereof) cannot be attJ'Jbuted to an isolated incident of mistake 01' POOl' judgement. 

Misconduct has been established. 

Conclusion No.8 is adopted. " 

Now, therefore, 

IT IS HEREBY ORDERED thtlt the decision of the Office of Admillistl'ative Hearings 

issued on Marcl\ 26,2010, is MODIF~D. The employer has established good cause for failing 

to appear at a previously scheduled hearing, Bnd the February 2, 2010 def~ult order is 

VACATED. Benefits are denIed pursuant to RCW 50.20,066(1) beginning November 8, 2009 

R~d contJnuing thereafter fol' ten calendal' weeks Rnd until the claimant hilS obtained worI" in 
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earned wages equal to, ten times his weekly benefit amount. Benefits arc not denied put'suant 

to RCW 50.20.101(1)(c) during the weeks at issue. Under RCW 50.20.066(5), the claimant 

must replly aU benefits paid 1n el'l'or because of a disqualification from bcnefits based. 011 

misconduct. The amount of the ovcrpayment owed by the clRimant is REMANDED to the 

Department for calculation. Employer: If you pay taxes. on your paYl'oll and are a base y~al' 

employer for this claimant, or become one in the future, YOUl' expel'ience rating account will 
. . 

not be charged for any benefits paid 9n this claim 01' future clabns bns~d on wages you paid 
. . 

to this individual, unless this decision is set aside on appeal. See RCW 50.29.021. 

DATED at Olyulpiaj Washington, June 4, ~010.* 

*Copies of this decision were mailed to aU 
intel'ested parties on this date. 

Annette Womac 
RcviewJudge 

Commissioner's Review Office 

RECONSIDERATION 

Pursuant to RCW 34.05.470 and WAC 192-04-190 YOll have. ten (10) days .(rom the 
mailing andlor delivery date of this decision/ol'der, whichever is earlie!'} to file a petition for 

. reconsideration. No matter will be l'econsidered unless it clearly appears from the iace of the 
petitio~ for reconsideration and the arguments in 8UppOl't thereof that (a) fhel'e is obvious 
matel'iaI, clerical el'}'OI' in thedeclsfon/ol'der or (b) the petitioner, fhI'ough no fault of his or her 
own, has been denied a reasonable opportunity fo present al'gument 01' respond to argument 
pUl'suaut WAC 192w 04y 170. Any request for reconsideration shan ·be deemed to be denied if 
the Commissioner's Review Office takes. no action within twenty days from the date the 
petition for reconsideration is filed. A petition for reconsideration together with any argument 
in support thel'cof should be filed by· mailing 01' delivering it dh'ectly to the Commissioner's 
Revlew Office, Employment Security Depal'hnent, 212 Maple Park Drive, Post Office Box 
9046, Olympia, WAshington 98507 .. 9046, and to all other parties of l'ecol'd .and theil' 
l'epl'esentatives. The filing of a petition for reconsideration is not a prerequisite for filing a 
judicial appeal. 

JUDICIAL APPEAL 

!fyou are a pal'tyaggrieved by the attached Commissioncl"s decision/order, your attention is 
directed to RCW ~4.05.510 through ~CW 34.05.598, which provide that further ~ppeal may 
be tnlccn to ·the superiol' court within thb'ty (30) days from the date of mailing as shown on the 
attached decision/ordcl'. If no such judicial appeal is (iled, the nttached declsion/ol'del' will 
.become final. 
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, ' 

If you choose to file a judicial flppeal, you must both: 

a. Timely 'file your jQdicial appeal directly with the superior court of the 
county of your' residence 01' Thurston County. If YOll arc' not It. 

Washington state resident, you must file your judicial-appeal with the 
superior court of Thurston County. See RCW 34.05.514. (The 
Department does not furnish judicial appeal forms.) AND 

h. Serve a copy of your judicial appeal by mail or pel'sonal service 
within the 30·day judicial appeal period on the Commissioner of 
the Employment Security Department, the Office of the Attorney 
General and all pal' ties ofrecol'd. 

The copy of your judicial appeal you serve on the Commfssioner of the Employment Security 
Depal'tment should be served on or mailed to: Commissioner, Employment Security 
Department, Attention: Agency Records Center Manager, 212 Maple Pftl'k, Post Office Box 
9046, Olympia, WA 98507·9046. To properly serve by n.tail, the copy of your judicial appeal 
must be receive.« by the Employment Se()urity Department on or before the 30th day. of the 
nppeal pel'iod. SMRCW 34.05.542(4) and \y AC'192 .. 04 .. 210. The copy of your judicial appeal 
you Belove on the Office of the Attorney Genemlshould be served on or mailed to the Office of 
the Attorney General, Licensing and Administl'ative Law Division, 1125 Washington Street SE, 
Post Office Box 40110, Olympia, WA 98504·0110. 
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APPENDIX E: SUPERIOR COURT'S ORDER REVERSING 

COMMISSIONER AND GRANTING BENEFITS 



2 

3 

4 

5 

6 

REC~IVED 

17 fEB lOll Og" 

The Hon. Michael C. Hayde 

Hearing Set: February 17, 2011; 8:30 a.m. 

8 

9 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

10 CHARLES DANIELS, 

11 Petitioner, 

12 v~. 

13 STATE OF WASHINGTON, 
EMPLOYMENT SECURITY 

14 . DEPARTMENT, 

15 
Respondent. 

16 

17 

18 

19 I. 

) 
) 
) 
) 
) 
) Case No. 10-2-24114-1 SEA 
) 
) 
) 
) 
) 
) 
) 
) 

PEffllQPJIIrt $;::FROF'QSSD ORDER 
Administrative Appeal Ot::: 

lC-..e vCZR-(if 

HEARING· 

20 This review of an administrative decision in a contested case was heard on 

21 February 17, 2011. Marc Lampson argued for the petitioner, Charles Daniels. Anthony 

22 Pasinetti argued for respondent, the Washington State Employment Security 

23 Departrnent. 

24 

25 

Order -·1 

ORlG\NAL 
. Unemployment Law Project 

1904 Third Ave., Suite 604 
Seattle, WA 98101 

206.441.9178 



"l, 

1 

2 II. NO ISSUES OF FACT 

3 The review was conducted on the record of the administtativeproceeding~ No 

4· new evidence was offered or received, and the court has decided no issues of fact. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3.1 

3:2 

3.3 

3.4 

. III. CONCLUSIONS OF LAW 

Jurisdiction. This court has jurisdiction for this review under RCW 50.32.120 

and 34.05.514. 

Law governing review. Review is governed by RCW 34.04.570. 

Scope of Review. The scope of review by this court is specified by RCW 

34.04.574 which reads in part as follows: 
. .. . 

1)· In a review Ulider RCW 34.05.570; the court may (a) affirm the agency 
action or (b) order an agency to take action required ·by law, order an 
agency to exercis.e discretion required by law, set aside agency action, 
enjoin or stay the agency action, remand the matter for further 
proceedings, or enter a declaratory judgment order. The court shall set out 
in its findings and conclusions, as appropriate, each violation or error by 
the agency under the stahdards for review set out in this chapter on which 
the court bases its decision and order. In reviewing matters within agency· 
discretion, the court shall limit its function to assuring that the agency has 
exercised its discretion in accordance with law, and shall not itself 
undertake to exercise the discretion that the legislature has placed in the 
agency. The court shall remand to the agency for modification of agency 
action, unless remand is impracticable Of would cause unnecessary delay. 

. . 
Basis for reversal: The order regarding 'the discharge of Ms. Dexter. 

misapplied and misinterpreted the law. Mr. Daniels' conduct was not 

misconduct; the Commissioner's Order to the contrary misinterpreted and 

misapplied the law and is therefore reversed under RCW 34.05.570(3)(d). 

Order - 2 Unemployment Law Project 
1904 Third Ave., Suite 604 

Seattle, WA 98101 
206,441.9178 



2 IV. JUDGMENT 

3 4.1 The court REVERSES the appealed decision of the Employment Security 

4 Department, in Docket No.02-2010-02320-R, dated June 4, 2010, regarding Mr. 

S Daniels' eligibility for benefits. . 

6 4.2 The court ORDERS that the Employment Security Department pay Mr. Daniels 

7 benefits to which he would have been entitled after being fired. 

84.3 The court AWARDS reasonable attorney fees to. the petitioner in an amount to 

9 be determined by agreement of counsel and sub~equent agree order; or 

10 alternatively, by motion, affidavit, arid cost bill to be filed within 10 days of this 

11 order. 

. ::. DONE IN OPEN COURTTHIS thisJ7day of ~ 2011. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Order - 3 Unemployment Law Project 
1904 Third Ave., Suite 604. 

Seattle, WA 98101 
206.441.9178 
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1 

. 2 Presented by: 

Marc Lampson 
5 WSBA # 14998 

Attorney for Petitioner 
6 Unemployment Law Project 
7 1904 Third Ave., Suite 604 

Seattle, WA 98101 
8 206.441.9178 

9 Approved as to form: 

10 

11 

12 Anthony si etti 
WSBANo. 

13 Assistant Attorney General 
Attorney General's Office 

14 Licensing & Administrative Law Division 
800 Fifth Ave., Suite 2000 

15 Seattle, WA 98104 . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Order - 4 

1:.", 

Unemployment Law Project 
1904 Third Ave., Suite 604 

Seattle,WA 98101 
206.441.9178 
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Dec, 29. 20~9 8:05AM Pe (NQ(th America, Jnc. 

CarrIs ( ..... 

Ch~rl17!) P~nler~ 13"2·62-0436 

On H/6/09 Chorles was .5ch~dllI6<1 to be at his post at 2200. HIs Manager 
w~s at the ~Itt:l to meet andtraltl w/hlrn. When his Manager eoold not fltld 

·hlm after searchIng the ilraa} he- c!1l1ed CharJ?~ on hJ$ cell phl?ne at 2230. 

Charlas saId he was at the slt.e and Ills Manager then located him In a 
vehIcle across the street from the.slte. He had a blankst on, appeared to be 
sleeping and not fn uniform. Officers Oft! roqulred to be on Site, In uniform. 
'and . 
~t theIr post auh~ jMrt of thall' shIn. Charles was outsIde the buudlng 
and not In hIs uniform. He; was not ready for hI; shift until 2245, which 
Is 45 Mf~u'tas aft~t th&scheduled start time. CharleS' ha~ recSIVlld nUlnerOllS 
wtlte t1r)S In the last few month~ as well for usIng thl'! ltr1ernet 4+ hours out 
of8 
hO\JrshlftoI110/09!09, as well a$ a write upon ~/9!08 for being 1 + hour 
late to work. 

No. 878"4 P, 3/6 

\ 

1 ( r. \ ./1 
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DH.29. 2M9 8:05AM Pe . NQrth America, Joe. No. 8784 P. 4/6 

Star 1'1'otenUon AgeQy 
DJsuiplimu'y Action Form 

, 
RMPLO\,B~ l"NJo'OW!'!t\7rON , ---V--J/\,....., 

HAMI!: t1l3rll>' llanf41~ 

POSITION; &':UrilY Orl'ico( 

DIRECT SUl'E1WrSOk: !"Mar !<ally 

~VI'~OllVroLI\1'ION Cm ftlll~hed upor;) 
~,. " 

Q Alltndmco 0 
0 L"Cl1~ RuT) q~ Ii:!l 

~ _. , 

DATBOl?NO'\'IC\!: tl9O>IW)S 

SSHl~MI'J.oYl;le lDJ! 

l.OCl>TlONI ~In:;: C;l!ta DGl\tJlol.lJl 

CH~IU!{Ifl. 0 (nsuwdf,H((M 
_&' •• --1"'''' 

l' .. lfulq 10 Follow lnJI]UOl!QiIJ 0 Vlobllon ofSa/'c.ty Rvl~ 

0 Rlld.n,n. B1'I\916Y4&~tCu"~m~ 0 WUI!UI Daml1l4111 M~laiIAII 0 W6tkln8 On PerIOD ~I MaCtCf4 I!qulpnltlll( .. .....--.,.. 

C1J Un"'lIan.ol~,yWo'k Quality li5J Vfob!lon otCompallY PQlfclet or . 
'Pr~urtJ IS ()rh6r -.- .............. 

~ - ~ 

I'lfEllOVfI MOO'tCI 

1II1t,I/f; j8)OAAt !CJWIl.IITfiN Dart: 19111n~W08 By JY!tQIOI lAMar Xdlly 

I1ml ll~tI~~ (2)ORAL OWRlTfIiN iO:.-;" 20 Juno 2001 
..... ~ 

BJ'IY!to/i/l l.eMIl' ~lIy 

rrdflDtlN OOMt. ~WRlTTIlN 1),\1,: 09S'Jl12ooj ~jllPJ/imll LeMar K~lIy • 

l~pJ.on"RS'J'ATlII\fH~\ (Us. llUddlllMltlhe.1 ofliAper f(lltcomryJ; 8fO DJMfltOl1 08 OclotMr 200t, lweI( 00 bAllY 
)/\CTl-'IIT'f REfORTS Md JNrEnNET M:nVlrt ili""G IrG vAlid l'hl& IOJupjl<K(llIAILURS TO FOLLOW rNSTRUC110N$; 1'0 
wm nmeln!n& In ~~ullly t*:n (o( e~ltnlf,d PIt/IXl! ~urJl"1J onlho Inlernet FnlfurJ orc:oolludlllB al tN$ll1!/~ (J) ~Olllpltif r9Yff 9 
114 uslglltd CLISS PROPBRTJI!S:l.JNSATISFACTOllY WORK QVAr.ITY TO W\l\ rosbl!lty to COnlp'I~I& Ihlu (3) ~M,.p19!. 
ov~ Qtl/lo CII .. P,O?'rly In 11 tt" (1{J) IrollrptrleoJ udlf«l.tI:PAUllIVINO rutC'OlIDS to WIT, rltDrfmet naiad III rho DARn 
ovlllgw~rj)dcl\l,!U)'\Ipro1 m-JllIS rhofnltmDIl S(O DAlila's wu joe (XI!Y C~J(d thai h~" ~.}11~ Ihl! gUild room and ocqa/TNdull~i 
it abm pGllGd oRIS d~U"\~J\l¢d u followt; . 

!--____________ • __ ...... -J.t ... ""_., .... '" ~ H' f 

L~ao. SlO C DANJIiLS IS ON SITB fOn DUty,) IrA vn "RJ!CJ1IVF.D AND RBAD PAST OOWN CONCf.RNJNO nf£ n'N 
"LOOR. 
I!U()·ON PATROL OF II U. US1ED OLlSF,PROP2~TJI!S'(SI1CURlTIIlS· B(,DO,DIlNNYBLDO Milt IN J.!lN'OM}.AC,l 
OROtINPS'arAlU<lNO ARllAS' AND m.oos' A'rlHIS lIMJi. 

tU l(li8 t902.1'4):Onliri~D~;~~~;) 
I--___ -i. ............. ___ ~....;:.':::.~=-::..-:-________ ,.....__ 
2l4S.\mltmN.I!D llROl-rf PATROL OPl'I\OPf.IUJeS', AU;A£l.BAS' ARBSIiCV1Ui M'TlHS .AlSO) ooum;a Clll!CKBD 

IrJlIi 7tHl'RM(lOP1'lfflSI!CURlTI6S' BI,DQ, . . 
:2 I oIS.n4s.FOS1EDIN OFfiCii'. 
In~S.2~ !S.ON )JlU!AK. 
h, "'ON MlItoLOF'Af.LLlST~~IlD Cl..!sn~pl{opnj\: II!S' A11'HISTIMe, 1"'" _~-.'"'\ 

.,. to.ra ~2(11· 2m: C>.l!Cnf Dill lro I/lr.lllmfn, • 

••• 10:'9 Ol~~: Onlfno purlliion Imtn, 

~15Ii,rum~}!n PROM PA. ·fR.OL OF ALL UST.$O pn,OJlBRTIBS"ONTUIi lHD f):.OO(t 011 lilB SfC\.ilUTJES' BlD<) I I' (NOTICl?DTltE LIt3HTS' O)·I.IN SUl~BS' 246-252 ?ALSO IN TIll! I)I!NNY BLOO L1GfllS Wti1U: ON IN SUITIi :t6IJ? 
! 

DSOIHlm'nll P(.Q9J!.ll'lIIl.§ SIlCUruTIE$'l!UILDINO YlAS DOUBL.B (,lilj(:KUD ~ND 1.1.1. WASSl'iCURe.e~\) O~ 

! " Slar P(ol(~IIQn AS<hdy Dlootpllnary Adf¢~ P~rm . 
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