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I. INTRODUCTION 

With full knowledge of all the risks, Appellants Carl and John 

Behnke implemented a tax shelter to avoid paying $20 million in capital 

gains tax. When the very risks they were told about happened, they 

blamed everyone but themselves for their decisions, including the pro

moter, other law firms, and eventually Edward Ahrens. 

The Behnkes are sophisticated co-trustees of family trusts who, 

with the help of a team of professional advisors, manage family assets 

worth over $300 million. In October 2001, they decided to diversify their 

trust holdings. Mr. Ahrens was recommended and they sought his advice 

on tax shelters. But, the Behnkes were told from the outset they would 

need to hire another law firm to advise them on the shelter's merits. They 

selected Lewis Rice Fingersh ("Lewis Rice") to evaluate the shelter, help 

them implement it, and write a formal opinion letter sanctioning it. In 

Carl Behnke's words: "I concluded that Lewis Rice was the only law firm 

that could timely assist us in giving advice regarding the advisability of 

the strategies and proper implementation." RP 470. 

Against the advice of several of their advisors, the Behnkes chose a 

shelter from The Heritage Organization ("Heritage"), an entity they be

lieved was small enough to avoid IRS scrutiny. Indeed, in addition to 

Lewis Rice, the Behnkes also relied on Heritage for legal and financial 

advice. After learning the IRS was investigating their transaction, and af

ter consulting yet another law firm, Preston Gates & Ellis ("PG&E"), they 
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decided to implement it anyway. Then, after the IRS declared this type of 

shelter illegal-a risk the Behnkes were warned of before proceeding-the 

Behnkes looked to assign blame to cover their bet after the fact. Initially 

they blamed Heritage-Carl Behnke stated that "Heritage ... committed 

professional malpractice," Trial Exhibit ("TX") 317 ~ 6 (Appendix "App." 

2)-then Lewis Rice, later PG&E, and finally Mr. Ahrens. 

The jury rejected much of their damage claim. Only then did the 

Behnkes decide to label the verdict as advisory. The jury was not an advi-

sory jury and the trial court properly refused to reject the jury's decision. 

Mr. Ahrens respectfully asks this Court to do the same. 

II. RESTATEMENT OF ASSIGNMENTS OF ERROR AND 
ASSOCIATED ISSUES 

1. Did the court err in dismissing Consumer Protection Act 

("CPA") claims where the dispute was a private one with an attorney, 

when the conduct did not: (a) affect a substantial portion of the public; (b) 

affect the public interest; or (c) involve entrepreneurial conduct? 

2. Where plaintiffs failed to cite any evidence establishing a genu-

ine issue of material fact regarding key elements of their claim, did the 

trial court commit reversible error in dismissing CPA claims? 

3. Where all their damages evidence was admitted into evidence 

and the jury used a verdict form and relied on jury instructions submitted 

by the plaintiffs, were the plaintiffs deprived of a fact-finder to consider 

their damages for breach of fiduciary duty? 

4. When well-settled law mandates that the Rules of Professional 
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Conduct ("RPC") are not to be used as a basis for civil liability and when 

the jury assessed the same conduct using the same legal standard and con

cluded the plaintiffs' claimed damages were not proximately caused by the 

conduct that violated the RPC, were the plaintiffs entitled to have the trial 

court award anything but disgorgement over and above the jury's verdict? 

5. Did the trial court properly decline to reject ajury's verdict

reached after weeks of testimony and many days of careful deliberation

as tainted by passion and prejudice, when the plaintiffs have presented no 

evidence (let alone "unmistakable" evidence) that the jury's decision was 

the result of passion and prejudice? 

6. Did the trial court properly decline to order additur where nei

ther of the prerequisites for such relief are met? 

7. Did the trial court properly hold that the conflict here was waiv

able (even while holding that it was not, in fact, waived)? And would any 

error nonetheless be harmless where both the trial court (for purposes of 

determining the RPC violation) and the jury (for purposes of determining 

the breach of fiduciary duty claim based on the conflict of interest) con

cluded that plaintiffs did not waive the conflict and awarded both proxi

mately caused civil damages and disgorgement based on the conflict? 

8. Where plaintiffs are judicially estopped from pursuing their 

claims because their sworn statements to a court in Texas are inconsistent 

with their current claims do alternate grounds exist for affirmance? 

9. Where plaintiffs cannot show proximate cause because they 
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"opted to file an amended tax return and pay the resulting additional taxes 

... rather than attempting to vindicate their original reporting position," 

do alternate grounds exist for affirmance under Carroll v. LeBoeuf Lamp, 

Greene & MacRae, LLP, 623 F. Supp. 2d 504, 513 (S.D.N.Y. 2009)? 

III. REST A TEMENT OF THE CASE 

A. Procedural Background 

In September 2006, the Behnkes filed suit against Mr. Ahrens, his 

law firm, and several of his partners (the "Ahrens defendants"). The 

Behnkes alleged negligence, breach of contract, breach of fiduciary duties, 

negligent misrepresentation, and violation of the CPA. CP 1-22. Defen-

dants answered and, among other things, alleged fault of others as an af-

firmative defense. CP 23-33. The Behnkes later filed an amended com-

plaint alleging the same causes of action and adding the Lewis Rice law 

firm and one of its lawyers as co-defendants. CP 34-56. 

The Ahrens defendants demanded ajury. SUpp. CP 7367-68. In 

December 2008, they moved for partial summary judgment dismissing 

some claims, CP 848-75; and some legally untenable damages, CP 828-

44. See CP 99-827. While those motions were pending, the Behnkes 

sought and obtained leave to file another amended complaint. Supp. CP 

7433-44. The second amended complaint asserted claims only against 

Mr. Ahrens, his partner Darin DeAngeli, and their wives. l CP 1754-71. 

For the first time plaintiffs asserted fraud claims and sought disgorgement, 

I The Behnkes had settled their claims against Lewis Rice, and evidently 
decided they had no legal basis for their claims against Mr. Ahrens' law firm and 
most of its attorneys. See Supp. CP 7369-7432. 
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in addition to millions of dollars of damages. CP 1769-71. 

The trial court partially granted defendants' motions, dismissing 

certain of the Behnkes' damages claims, CP 3076-78; and their CPA 

claim, CP 3080-82. Trial was continued for several months, during which 

time the Behnkes abandoned claims against the DeAngeli defendants and 

their negligent misrepresentation and breach of contract claims. See CP 

4793-4814 (Trial Brief); CP 4815-55 (Proposed Jury Instructions); CP 

4853-55 (Proposed Special Verdict Form); CP 4858 (Dismissal Order). 

The Behnkes also sought a summary determination "of liability on 

breach of fiduciary duty claim." CP 1929-62. The trial court denied this 

motion because there were disputed issues of fact relating to the extent of 

the disclosures the Behnkes received. CP 3072-74. The Behnkes' claims 

for intentional misrepresentation, intentional concealment, negligence, and 

breach of fiduciary duty were tried in October and November 2009. 

B. The Behnkes' Brief Leaves Out Critical Facts 

RAP 1 0.3(a)(5) requires that the opening brief include a discussion 

of the "facts and procedure relevant to the issues presented for review." 

Despite this rule, the Behnkes' brief leaves out facts that are not only rele

vant but critical. Indeed, although they appeal from a month long trial, 

their brief contains only a handful of citations to the trial transcript. 

1. The Behnkes fail to mention that their relationship with 
Mr. Ahrens contemplated that the Behnkes would ob
tain advice from a separate law firm 

Nowhere in the Behnkes' brief is there even a mention, let alone 

any discussion, of Lewis Rice. Lewis Rice is the separate law firm the 
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Behnkes hired to advise them regarding the Strategy. This omission is 

significant because the core of the Behnkes' theory was that they did not 

get independent legal advice due to Mr. Ahrens' claimed conflict of inter

est as a result of his relationship with Heritage. 

The Behnkes, however, admit they paid Lewis Rice $175,000 for 

implementing the Strategy, preparing all of the Strategy documents, form-

ing all of the entities, and preparing the opinion letters advising them on 

the merits of the Strategy. RP 353; TX 12. (In contrast, Mr. Ahrens billed 

about $12,000 for work on various issues over four years. TX 39.) The 

Behnkes also admit Mr. Ahrens told them from the outset another firm 

would have to provide them with an opinion of the Strategy's merits. RP 

239 (Carl Behnke admitting Ahrens told him "[w]e needed, the plan that 

we went forward and did, needed to be examined by another law firm and 

they had to opine on if it was a good plan and if it was more likely than 

not to be-to pass muster with IRS. They looked at all ofthe elements of 

it"). Indeed, Mr. Ahrens' engagement letter presumes the existence of 

other counsel evaluating the Strategy and preparing a legal opinion? 

2. Despite claiming the jury's decision resulted from pas
sion and prejudice, the Behnkes fail to mention their 
lack of credibility on key causation testimony 

One of the most hotly-contested issues during the month long trial 

was proximate cause: whether Mr. Ahrens' conduct actually caused the 

Behnkes to incur the expenses they had paid in connection with the Strat-

2 TX 5 ("We will represent you in regard to the planning project that you 
are intending to do with The Heritage Orgamzation and the law firm of Lewis, 
Rice & Fingersh, L.C. Our work will include review of the documents, planning 
designs and legal opinions in order to implement this planning."). 
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egy. Said differently, although there was no dispute the Behnkes paid 

various expenses and fees, the real dispute regarding these "damages" was 

whether the Behnkes could show proximate cause. 

The Behnkes' causation case theory boiled down to the idea that, 

before meeting Mr. Ahrens, they were not aware of Heritage and had Mr. 

Ahrens told them his true views on the Strategy or details about the extent 

of his relationship with Heritage, they never would have proceeded. Mr. 

Ahrens argued, on the other hand, that the evidence showed quite the con-

trary. Indeed, it was clear from the contemporaneous evidence and the 

Behnkes' own admissions that they made a decision, knowing all the risks, 

to proceed with the Strategy despite warnings from their advisors. TX 6, 9 

(App.4-5). Further, even after they were aware that the IRS was targeting 

their transaction (and with the advice of yet another independent law firm, 

PG&E), they still decided to proceed. See, e.g., TX 17 at 1-2 (App. 8); 

RP 2144-46. In other words, although it was true that the Behnkes were 

not familiar with Heritage before meeting Mr. Ahrens, it would have made 

no difference had they known more about his relationship with Heritage: 

they had a chance to save $20 million and took that chance and the IRS 

shut down all firms using this type of shelter, not just Heritage.3 

3 The trial court's finding at CP 6376 reflects only the first part of the 
causation picture (Ahrens introduced the Behnkes to HerItage, RP 491), but does 
not address the disputed issues the jury decided as to what the Behnkes would 
have done if Mr. Ahrens provided them with more information. The jury had to 
decide whether, in Judge Learned Hand's words, "the performance of the defen
dant's duties would have avoided loss, and what loss it would have avoided." 
Barnes v. Andrews, 298 F. 614, 616 (S.C.N.Y. 1924). Here, the jury concluded if 
Mr. Ahrens told the Behnkes more it would not have made mudi of a difference. 
To the extent the trial court's finding is interpreted as inconsistent with the jury's 
conclusion, it would be error if the court's conclusion is relevant at all. 
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The Behnkes' proximate cause case rested heavily on their testi

mony. On direct examination, Carl Behnke portrayed Mr. Ahrens as their 

primary lawyer on the merits of the Strategy. Carl Behnke testified that: 

he "relied on Mr. Ahrens as his professional adviser," Mr. Ahrens "was 

the lawyer that gave [him] advice concerning the adviseability of the 

strategies," Mr. Ahrens was the one who "told [him] that the Heritage plan 

was legal," and Mr. Ahrens did not tell him about the risks of the Strategy, 

including the economic substance issues or the cases that were not favor

able to the taxpayers. RP 360, RP 255-56. He tried to sell the jury on the 

idea that the responsibility for his decision to proceed should be laid at Mr. 

Ahrens' feet. The Behnkes' position was Mr. Ahrens recommended and 

directed them to hire Lewis Rice. CP 954; CP 4795 (trial brief). 

But Carl Behnke was confronted on cross-examination with his 

own sworn statements to a Texas court that severely undermined his 

credibility on this key causation testimony. A copy of the relevant decla

ration is at CP 4863-70 (App. 1) and was marked for identification as TX 

435. Carl Behnke was forced to admit that: TX 435 was his own declara

tion from a case involving the Behnkes and Heritage in Texas, he signed it 

under penalty of perjury, he understood the judge in Texas would be rely

ing on what he said, and he was careful when he read it and understood it 

was an important document. RP 469. Mr. Behnke admitted he told the 

Texas court: "We relied on Heritage as our professional advisor and as an 

expert in the field of capital gains strategy," it was Heritage's recommen

dation that he followed in selecting Lewis Rice, "[t]he Heritage represen-
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tative assured us that it was legal and the strategies were legal," and it was 

Heritage's advice that caused the Behnkes to suffer damage when they 

implemented the Strategy. RP 471-72 (emphasis added). In fact, Carl 

Behnke admitted he never mentioned Mr. Ahrens at all. RP 472. 

As if that was not damaging enough, Carl Behnke was confronted 

with a second declaration, TX 317 (App. 2), he submitted in Texas. RP 

473. He conceded he told the Texas court Heritage should pay the fees 

the Behnkes incurred to Heritage and other parties and these were the 

same damages he now claimed were Mr. Ahrens' fault. RP 476, 474. In 

Texas, rather than blaming Mr. Ahrens, he blamed only Heritage and 

claimed Heritage's professional misconduct caused the damages. RP 475; 

see also RP 1143-44 (Behnkes' expert Durney admitting the Behnkes, 

through Linda Eads, told the Texas court Heritage was acting as their law

yer along with Lewis Rice and made no mention of Mr. Ahrens). 

Carl Behnke's declarations were not the only sworn statements 

fundamentally inconsistent with the Behnkes' causation story. Carl 

Behnke also had to admit the Behnkes told the IRS under oath who they 

relied on for the Strategy and listed only Lewis Rice and Heritage. RP 

493-94,480-83; TX 326 at 57; TX 444 at 3 (App. 3); TX 437 at 6; TX 16 

at 3; TX 383 at 7,10,16,19,106. The language of one of the IRS forms 

involved, Form 8886, was extremely broad: it required a listing of "each 

person to whom you paid a fee with regard to the transaction if that person 

promoted, solicited, or recommended your participation in the transaction, 

or provided tax advice related to the transaction." App. 3 at 3. Carl 
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Behnke likewise admitted that the Behnkes told the IRS as part of their 

settlement that Heritage was their financial advisor and Lewis Rice was 

their legal advisor and did not name Mr. Ahrens. RP 487. Sally Behnke 

admitted they initiated the Strategy on Heritage's advice and paid Lewis 

Rice for a legal opinion on Heritage's recommendation. RP 165, 183. 

The Behnkes' efforts to explain away these admissions were even 

more damaging. TX 444 was an email from John Behnke's assistant to 

their accountant, Les Curtis, sending Form 8886. John Behnke testified he 

must not have seen the form listed only Heritage and Lewis Rice and not 

Mr. Ahrens because he put his hand ov~r it. RP 2141. Carl Behnke, for 

his part, tried to blame Mr. Curtis: "Mr. Curtis prepared [Form 8886]. He 

made a mistake. At th[at] time, Mr. Curtis was at the end of his career .... 

He probably wasn't as sharp as he once was." RP 649. Of course, this 

blame-laying was hollow in that he had earlier admitted Mr. Curtis was a 

"good accountant" that they used "for many years." RP 478-79. 

Also as part of their attempt to blame Mr. Ahrens, the Behnkes 

tried to convince the jury that they believed (and were told by Mr. Ahrens) 

that the Strategy had a 99 percent chance of success, something Mr. 

Ahrens denies saying. RP 238,511-12,2090-91, 1478. Carl Behnke tes

tified this was the reason he went forward with the Strategy. RP 522. Of 

course, this testimony was belied by exhibits showing the Behnkes were 

informed the Strategy was "more likely than not" to succeed; in other 

words, only greater than 50 percent. E.g., TX 12 at 10. When forced to 

explain, Carl Behnke claimed that, contrary to its plain meaning, he was 
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"told [by both Mr. Ahrens and Lewis Rice] that the more likely than not 

standard meant 90 percent." RP 511-12. Incredibly, Carl Behnke testi-

fied he believed "more likely than not" actually meant "virtually certain." 

The Behnkes' testimony that Mr. Ahrens told them the Strategy 

was a virtual slam dunk were also belied by their own admissions they 

were informed of and understood the Strategy's risks. For example, al

though Carl Behnke tried to deny he was shown the extensive risk disclo-

sures contained in TX 13 during his meetings with Heritage, RP 266, 496, 

he admitted his own declaration from Texas described the risk portion of 

TX 13. RP 496-97. In other words, after telling the jury that he was 

never shown the critical risk section of one of the most significant trial 

exhibits, Carl Behnke had to admit that he really did see it after all be-

cause he described it to the Texas court when it suited his purposes there. 

Carl Behnke also testified nobody told him the Strategy was ag

gressive. RP 284. This testimony was belied by that of others in the same 

meetings, including his mother. RP 162 (Sally Behnke admitting she un-

derstood it was an "aggressive tax strategy"); RP 170, 713 (Mr. Adamonis, 

a co-trustee of the family trusts, admitting it was an "aggressive tax strat-

egy"); 716 (Adamonis admitting Ahrens "made it clear that the transaction 

was an aggressive tax strategy"). Indeed, the Behnkes admitted they un-

derstood all of the risks of the Strategy, including the very risks that actu

ally came to pass, and decided to proceed anyway.4 

4 RP 152-54, 155-57,501 (Carl Behnke admitting he understood the IRS 
could change the law retroactively and Heritage and Mr. Ahrens informed him of 
that risk); RP 505 (Carl Behnke admitting he was told the Strategy was subject to 
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Other testimony confirmed the Behnkes received extensive disclo-

sures on the risks before deciding to proceed. RP 2067-68, 2071-80 

(Heritage representative Ralph Canada describing disclosure process); TX 

13. Further, Mr. Adamonis-the co-trustee of the trusts along with the 

Behnkes, a professional trustee from Union Bank of California-told John 

Behnke the bank was not happy with the transaction, and demanded and 

received an indemnification letter from them. RP 2115, TX 6 (App. 4). 

After telling the jury Mr. Ahrens did not tell him about the eco-

nomic substance issues or the cases unfavorable to taxpayers, RP 255-

56--testimony already belied by the Texas declarations-Carl Behnke 

made a further critical admission. One of the key adverse case law devel

opments according to the Behrlkes' trial theory was Salina Partnership LP 

V. Commissioner, T.c. Memo. 2000-352 (Nov. 14,2000). After denying 

Mr. Ahrens told him about Salina, Carl Behnke was impeached with his 

own deposition admitting Mr. Ahrens discussed it with him. RP 506. 

A huge hurdle for the Behnkes' causation case against Mr. Ahrens 

was the fact that they hired not one but two other law firms to advise them 

on the Strategy: Lewis Rice and, later, PG&E. Even more significantly, 

they hired PG&E in 2003 after learning the IRS was targeting their trans-

action and before they had taken a position on the Strategy on their tax 

challenge under § 752); RP 506 (Carl Behnke admitting he was told of the poten
tial for a penalty); RP 555-56 (Carl Behnke admitting he understood Notice 
2000-44 could be expanded to mclude the Heritage plan and the expansion could 
be retroactive); RP 601-02 (Carl Behnke admitting he understood there was a 
risk they would have to litigate against the IRS over whether the plan was legal); 
RP 2104-05; 2111-12 (John Behnke admitting he understood risks); RP 2112 
(John Behnke admitting he knew the IRS might be focusing on the strategy). 
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return. Thus, they still had the option to just pay their taxes, in John 

Behnke's words, "like everybody else." TX 18. 

To overcome these hurdles, the Behnkes suggested that, even after 

they hired PG&E to advise them regarding whether to take advantage of 

the Strategy, see TX 17 (App. 8), nonetheless Mr. Ahrens was the lawyer 

they looked to for advice. Again, the Behnkes' credibility on this causa-

tion point was undermined by their own admissions and other evidence. 

For example, their PG&E lawyer, Lance Behnke (no relation), testified 

they never mentioned Mr. Ahrens' name. RP 2023. 

In 2003, after the Behnkes learned the IRS was targeting the Strat

egy, Lance Behnke prepared a memorandum (TX 17) discussing the risks 

and benefits of different tax alternatives, ranging from claiming the full 

advantage ofthe Strategy to abandoning it and paying the full amount due. 

In an effort to convince the jury the damages resulting from their choice of 

how to proceed were still Mr. Ahrens' fault (even though the Behnkes had 

independent advice from another law firm regarding their options and by 

this time they knew the IRS was targeting their transaction, TX 17 at 1 

(App. 8», John Behnke testified he discussed TX 17 with Mr. Ahrens in 

an October 3 call. 5 Mr. Behnke, however, had a difficult time explaining 

how that could be true because TX 17 did not exist on October 3 and was 

not prepared and circulated until November 6,2003. RP 2152,2154-57. 

Another fact relevant to causation and other issues (such as 

5 That meeting was so short that Mr. Ahrens did not bill for it. TX 39. 
But the Behnkes had no other conversation between Mr. Ahrens and the Behnkes 
during this time frame that would have supported their causation theory. Id. 
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whether any conflict was waivable) was the Behnkes' sophistication. On 

this point, Carl Behnke tried to convince the jury he was not sophisticated 

with money. RP 230. This testimony too was incredible: he went to 

Princeton and then Harvard Business School; he served as Vice President 

then President of ALPAC, the family bottling company, which he ran for 

about ten years; under his tenure, it became the second largest Pepsi bot

tling company in the country; and he bought Sur La Table and grew it 

from one store to 75 around with $200 million in sales. RP 216-17, 219-

21, 225, 227. And, of course, he served as trustee for his family trusts, 

handling hundreds of millions of dollars. His testimony was even contra

dicted by his brother, John Behnke, who admitted he was a "sophisticated 

investor," who gained familiarity with tax shelters before meeting Mr. 

Ahrens and was introduced to them in the mid-1990s. RP 2092, 2099. 

In light of this testimony, it is not surprising that the trial court dis

credited Carl Behnke's testimony. The Court found that the Behnkes were 

indeed just as sophisticated as they appeared. CP 6378,-r 4. 

The Behnkes also tried to convince the jury that, if Mr. Ahrens had 

disclosed the amount of payments he (through FWP) received from Heri

tage over the years, they would never have proceeded. Carl Behnke testi

fied he would have wanted to know about those payments because it 

would mean there was cross-loyalty. RP 251-52. There were three prob

lems with this. First, the jury just did not believe him given his lack of 

credibility. Second, the Behnkes were told Heritage was a past and cur

rent client and never claimed they did not know Mr. Ahrens was being 
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paid. TX 5 at 3. They also knew the type of work he did for Heritage-. 

providing legal advice and tax strategies. Id.; RP 2123-24. 

Third, other evidence the Behnkes' brief fails to mention under-

mined Carl Behnke's claim he would not have proceeded ifMr. Ahrens 

told him the amount Heritage had paid through the years. For instance, 

one of Carl Behnke's investment advisers warned him that he should ask 

whether any finder's fees were involved in the Heritage case. TX 9 (App. 

5). Nonetheless, the Behnkes never asked whether anyone would receive 

a finder's fee on their transaction. RP 2084.6 Instead, there was clear evi-

dence that when the Behnkes approached Mr. Ahrens, they had already 

committed themselves to pursuing a tax shelter. RP 2070-71. 

In sum, the facts showing the cross-loyalty Carl Behnke claimed to 

be so concerned about were disclosed and they proceeded anyway. Thus, 

the jury had ample evidence to conclude the Behnkes were intent on pro-

ceeding with the Strategy and would have proceeded even if Mr. Ahrens 

had disclosed more about his relationship with Heritage. 

3. The Behnkes' brief likewise fails to mention important 
evidence about the Behnkes' core case theory 

A core case theory for the Behnkes was that Mr. Ahrens did not 

tell them his true views about the Strategy. The Behnkes relied heavily on 

TX 196, a February 2000 memorandum in which Mr. Ahrens expresses 

6 In this regard, the Behnkes also fail to mention that Carl Behnke admit
ted that he had no evidence Mr. Ahrens received any money from Heritage relat
ing to the Behnkes' transaction. RP 557; see also RP 1365-68 (Mr. Ahrens' tes
timony that he did not believe any of the payments related to the Behnkes); TX 
207,230 (showing the payments to FWP from Heritage do not align in timing or 
amount with the payments the Behnkes made to Heritage). 
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concerns about the Strategy to Heritage. Notably, the Behnkes' brief does 

not mention this theory. At trial, this theory was severely undermined be

cause the Behnkes failed to provide their own experts with a critical 

memorandum, TX 375, showing Mr. Ahrens' views had changed. 

The plaintiffs' intentional dishonesty case theory was highlighted 

in their opening statement. RP 34 (stating that Mr. Ahrens "deliberately 

didn't tell [Mr. Behnke] his true and honest views about the transaction. 

He thought it had enormous problems. Yet he was steering him into it, 

and recommending it and said that it was a good solid program. That 

broke the duty of honesty. Those simple things are why we are in this 

courtroom. As a result, the family trusts lost millions of dollars."); see 

also CP 4794, 4797 (stating if the Behnkes had known Ahrens' true opin-

ion, they would not have proceeded). Carl Behnke's testimony also em-

phasized the theme. RP 243--44 (stating Ahrens never told him about ex-

treme concerns with the Strategy's viability). Likewise, the Behnkes' ex-

perts emphasized TX 196, treating it as a smoking gun, and opined Mr. 

Ahrens had a duty to tell the Behnkes of his views expressed in TX 196.7 

It became clear, however, the Behnkes had not shared with their 

own experts a critical memorandum showing Mr. Ahrens' views had 

changed because of several significant taxpayer victories in court and a 

favorable settlement. TX 375. In fact, Peter Jarvis, the Behnkes' ethics 

7 RP 763 (Jarvis opining Ahrens had a duty to inform the Behnkes about 
his views in TX 196); RP 940-41 (Jarvis admitting a "significant portion" of his 
testimony related to TX 196); RP 864 (Jarvis referring to TX 196 as the "famous 
or infamous Exhibit 196"); RP 1097 (Michael Durney admitting TX 196 was his 
"starting point for whether or not Mr. Ahrens was honest and loyal"). 
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expert, admitted his opinion was predicated on the idea there was no evi-

dence that either the legal environment for the Strategy had changed be

tween TX 196 and Mr. Ahrens' meeting the Behnkes or that Mr. Ahrens 

had changed his opinion as set out in TX 196. RP 941--42. He agreed that 

a lawyer must give his honest view of the law at the time to the client. RP 

942. He admitted that the plaintiffs never showed him TX 375 or a related 

memorandum, TX 164 (App. 9), RP 957-58, which showed Mr. Ahrens' 

views had changed and the legal environment had improved. 

4. The Behnkes' brief omits significant information about 
even the jury verdict from which they appeal 

The Behnkes likewise fail to mention significant facts regarding 

the jury's verdict. First, the jury was instructed using very broad breach of 

fiduciary duty instructions the Behnkes submitted. Compare CP 4838-39 

with CP 7088-89. The jury used a verdict form the Behnkes submitted 

(over Mr. Ahrens' objection) that included specific line items for each 

item of damage the Behnkes claimed was caused by Mr. Ahrens' breach 

of fiduciary duty. Compare CP 4853-55,5323-27 with CP 5413-16. The 

Behnkes made no exceptions to the jury instructions. RP 2876-77. 

The Behnkes fail to mention as well that the jury rej ected all of the 

claims they made based on intentional conduct: both those based on mis-

representation and those based on concealment. CP 5413-16. The jury 

found in the Behnkes favor on the non-intentional torts (breach offiduci-

ary duty and negligence) and concluded Mr. Ahrens breached his fiduciary 

duty but that his breach only caused $6,162.25 in damages. Id. 

5. Although the Behnkes attack the jury's verdict as non-
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sensical, they fail to inform the Court of the 
evidence that supports the jury's conclusion 

Pointing to the verdict fonn, the Behnkes attack the jury's verdict 

as difficult to understand, suggesting it is not grounded on the evidence. 

But they failed to mention key facts that support the jury's conclusion. 

As to the breach of fiduciary duty claim, the jury awarded the 

Behnkes 50 percent of the fees Mr. Ahrens billed to them during his en

gagement as proximately caused by Mr. Ahrens' breach of fiduciary duties 

in failing to properly disclose and obtain a waiver for the conflict: 

$6,125.25. CP 5413-16. The jury had evidence that the Behnkes ar-

ranged directly with Heritage for Heritage to pay the other 50 percent. TX 

5 at 3. A separate section of the jury fonn asked the jury to assign com

parative negligence percentages to Mr. Ahrens and the Behnkes, and the 

jury assigned 53 percent ofthe fault to Mr. Ahrens and 47 percent to the 

Behnkes. CP 5413-16. But this section does not apply to the breach of 

fiduciary duty claim, only the negligence claim. 

C. The Behnkes Got What they Paid For But Chose to Abandon 
the Strategy Despite Advice They Could Prevail 

In the end, with full information about the risks (and ample poten-

tial rewards) of the Strategy, the Behnkes decided to take a shot at saving 

$20 million in taxes. Despite their initial efforts to deny it, they under

stood that the Strategy was risky and was not guaranteed. 

But then, instead of fully implementing the Strategy, the Behnkes 

ultimately decided not to take the risk of litigation with the IRS and set

tled. RP 602. They did this even though PG&E advised them that it was 
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not "clear the IRS will be successful" in any such litigation. Id. No evi-

dence was presented at trial that undermined Lewis Rice's opinion letter, 

which (after lengthy analysis) concluded that the Strategy was more likely 

than not to succeed if defended in litigation with the IRS. TX 12. 

IV. ARGUMENT 

A. The Trial Court Properly Dismissed the Behnkes' CPA Claim 
on Summary Judgment 

1. The Behnkes failed to provide evidence of the essential 
elements of their CPA claim 

The Ahrens defendants moved for summary dismissal of the CPA 

claim. CP 848-75; see CP 99-827. They did so because under Short v. 

Demopolis, 103 Wn.2d 52, 61, 691 P.2d 163 (1984), the CPA claim did 

not involve the entrepreneurial or commercial aspects of law; and because 

federal court decisions involving similar facts and applying settled Wash

ington law, established that the Behnkes could not meet the unfair or de-

ceptive act and/or public interest elements of a CPA claim. CP 873-74 

(citing Malone v. Clark Nuber, P.s., 2008 WL 2545069 (W.O. Wash. June 

23,2008); Swartz v. KMPG, LLC, 401 F. Supp. 2d 1146, 1153-54 (W.O. 

Wash. 2004), aff'd in relevant part, 476 F.3d 756, 761 (9th Cir. 2007)). 

The trial court agreed, dismissing the CPA claim. CP 3080-82. 

The Behnkes ask this Court to reverse that summary judgment rul-

ing, but do so without mentioning the evidence on summary judgment. 

This failure is procedurally dispositive. It also underscores the dearth of 

evidence supporting the Behnkes' CPA claim. The undisputed summary 

judgment evidence established that the Behnkes are highly educated pro-

fessionals with years of experience running corporations and trusts. CP 
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122-23,147-48,622,628,953. Aided by a team ofCPAs, lawyers, and 

investment advisors, the Behnkes manage family assets worth over $300 

million. CP 123-25, 128-32,953, 1692. Upon the recommendation of 

one of their advisors, the Behnkes sought out Mr. Ahrens for advice on 

how to shelter some $100 million from capital gains taxes. CP 155-56, 

266,953. Ahrens suggested multiple tax strategy entities and tax strate

gies; the Behnkes selected Heritage's § 752 shelter. CP 142, 157-60, 

185-88, 212. They did so knowing the risks and against the advice of 

their advisors. CP 172-74,331-479,639,641,721-23. 

The Behnkes premised their CPA claim on Ed Ahrens' allegedly 

inadequate disclosures. John Behnke admitted Ahrens orally disclosed 

that he had created some tax strategies for Heritage; and the Ahrens de

fendants disclosed in writing that they provided legal services to Heritage. 

CP 170-71, 522. What allegedly was not disclosed was that Heritage paid 

Ed Ahrens (through FWP) royalties when it used his tax strategies. Br. at 

1, 21. But whether or not Mr. Ahrens made that disclosure, it was undis

puted he did not believe he would receive Heritage royalties if the 

Behnkes selected Heritage's Strategy; and when he did believe he would 

receive royalties, he disclosed that to his clients. CP 200-01, 1259-60, 

1274-75,1729-30; see CP 2864-81. (Indeed, at trial, Carl Behnke admit

ted that he had no evidence Mr. Ahrens received any money from Heri

tage relating to the Behnkes' transaction. See supra note 6.) The only 

reasonable inference to draw from those undisputed facts was that the al

leged failure to disclose was not influenced by entrepreneurial motives. 
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These undisputed facts were dispositive of the CPA claim. They 

established (1) no one else had been or would be injured by a failure to 

disclose royalty information; (2) there was no likelihood additional plain

tiffs had been or would be injured in exactly the same fashion; (3) the 

Behnkes were not representative of bargainers subject to exploitation and 

unable to protect themselves; and (4) Ahrens' alleged nondisclosure did 

not relate to the entrepreneurial or commercial aspects of his law practice. 

The purpose of the CPA is "to protect the public from acts or prac-

tices which are injurious to [Washington] consumers and not to provide an 

additional remedy for private wrongs which do not affect the public gen-

erally." Lightfoot v. MacDonald, 86 Wn.2d 331, 333, 544 P.2d 88 (1976) 

(citing RCW 19.86.920); see RCW 19.86.010(2) (defining trade and 

commerce as sales and services "affecting the people of the State of Wash

ington"). To prevail on a CPA claim, a plaintiff must prove five elements: 

(1) an unfair or deceptive act or practice; (2) occurring in trade or com-

merce; (3) affecting the public interest; (4) that injures the plaintiff in his 

business or property; and (5) a causal link between the unfair or deceptive 

act and the injury suffered. Hangman Ridge Training Stables, Inc. v. 

Safeco Title Ins. Co., 105 Wn.2d 778, 785-93,719 P.2d 531 (1986). As 

explained more fully below, the evidence before the trial court on sum-

mary judgment did not establish any of the first three elements. 

2. The Behnkes failed to establish the unfair or deceptive 
act or practice element of their CPA claim 

Hangman Ridge held that to show an unfair or deceptive act or 

practice, plaintiff must show "the alleged act had the capacity to deceive a 
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substantial portion of the public." 105 Wn.2d at 785 (bold added); ac

cord Travis v. Wash. Horse Breeders Ass 'n, 111 Wn.2d 396, 406, 759 

P.2d 418 (1988); Burns v. McClinton, 135 Wn. App. 285, 302-03,143 

P.3d 630 (2006), rev. denied, 133 Wn.2d 1005 (2007); Goodyear Tire & 

Rubber Co. v. Whitman Tire, Inc., 86 Wn. App. 732, 744, 935 P.2d 628 

(1997). In Travis, plaintiff showed that defendant horse sellers, using me

dia designed to reach new buyers, routinely represented horses as being 

top quality without verifying the horses' physical condition, and that these 

practices led to the sale of other unsound horses. 111 Wn.2d at 406. In 

Burns, on the other hand, this element was not satisfied because plaintiff 

failed to show with evidence (not speculation) that any other clients were 

deceived in the same way. 135 Wn. App. at 303-06. 

This case is like Burns. The Behnkes provided no evidence of any 

other Ahrens' client (let alone a Washington client) having been deceived 

by a failure to disclose royalties. Nor did such evidence exist, as Ahrens 

made such disclosures when (unlike here) he believed royalty payments 

would be forthcoming. CP 200-01,1259-60,1274-75,1729-30; see CP 

2864-81. Under the cases cited above that is dispositive. If plaintiff can

not show that the complained of conduct could deceive anyone else, plain

tiff has not established the deceptive act or conduct element of the CPA. 

Hangman Ridge, 105 Wn.2d at 785-86; Burns, 135 Wn. App. at 303-06. 

On appeal the Behnkes try to avoid this rule, claiming the court 

ruled the CPA does not protect the wealthy. No case so holds and neither 

did the court. What Malone, Schwartz, and the trial court held is that if the 
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evidence provides no basis for inferring the alleged conduct could affect 

more than a small group of people, there is no CPA claim. Malone, 2008 

WL 2545069 at * 10; Schwartz, 401 F. Supp. 2d at 1153-54. The district 

court in Schwartz-a case also involving a failed tax shelter-thus held: 

The number of consumers who could conceivably find them
selves in plaintiff s circumstances - looking for a tax savings 
on millions of dollars of capital gains - is extremely small and 
unable to qualify as "a substantial portion of the public" under 
any reasonable definition .... As a matter of law, conduct di
rected toward a small group cannot support a CPA claim. 

401 F. Supp. 2d at 1153-54 (emphasis added; citing Micro Enhancement 

Int'!, Inc. v. Coopers & Lybrand, LLP, 110 Wn. App. 412,438-39,40 

P.3d 1206 (2002); and Henery v. Robinson, 67 Wn. App. 227, 289-91, 

834 P.2d 1091 (1992)); accord Malone, 2008 WL 2545069 at *10. 

The Behnkes also try to distract the Court from their "substantial 

portion of the public" failure of proof by arguing that Ahrens' purported 

conduct had the capacity to deceive a "substantial portion" of the "pur

chasing public" who would seek his tax shelter advice. But the Behnkes 

cite no case supporting the idea that a subset of an already small subset 

(the tax shelter "purchasing public") of the general public can bring a CPA 

claim. Nor do they explain why CPA law should adopt that approach, 

which is contrary to the very purpose of the CPA: to protect the general 

public, "not to provide an additional remedy for private wrongs which do 

not affect the public generally." Lightfoot, 86 Wn.2d at 333. 

Under settled Washington law, whether one looks at "the public" 

or the "purchasing public," plaintiff must show the acts in issue have the 

capacity to deceive a substantial portion of the public. E.g., Hangman 
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Ridge, 105 Wn.2d at 785. The Behnkes cite no case to the contrary and 

indeed, their "purchasing public" cases largely involve consumer disputes, 

not private disputes such as this one.s The case from which they quote, for 

example, involved sales of a consumer product (re-refined automotive oil 

labeled "new") marketed to the general public. Kerran v. Fed. Trade 

Comm 'n, 265 F.2d 246, 247-48 (lOth Cir. 1959). It is inapposite. 

In sum, the Behnkes gave the trial court no evidence anyone else 

was deceived by Ahrens' failure to disclose Heritage royalty payments. 

The trial court did have undisputed evidence that when Ahrens believed 

royalty payments would be forthcoming, he disclosed that information. 

See supra at 20. Given this undisputed evidence, the trial court could not 

have found the Behnkes showed "the alleged act had the capacity to de

ceive a substantial portion of the public," Hangman Ridge, 105 Wn.2d at 

785 (bold added). That failure of proof.-regardless of wealth-required 

8 To the extent they relate at all, these "purchasing public" cases involve 
products purchased by or acts potentially affectmg significant numbers of con
sumers. Haner v. Quincy Farm Chems., Inc., 97 Wn.2d 753,649 P.2d 828 
(1982) (defective wheat seed); Burbo v. Harley C. Douglass, Inc., 125 Wn. App. 
684,106 P.3d 258 (2005) (home builder who advertised to general public); Mag
ney v. Lincoln Mut. Sav. Bank, 34 Wn. App. 45, 659 P.2d 537 (1983) (due on sale 
clause in deed oftrust); Testo v. Russ Dunmire Oldsmobile, Inc., 16 Wn. App. 
39, 554 P.2d 349 (1916) (used car sales). The Hangman Ridge court described 
Haner and Testa as consumer transactions. 105 Wn.2d at 789-90. 

No more supportive are cases the Behnkes cite for their "CPA protects 
the wealthy" arguments. While that principle is not disputed, it is telling that 
they still misstate the cases' holdings. For example, the Behnkes say one held 
that excess insurers can pursue CPA claims against primary insurers, but in fact it 
involved claims an insurer brought on behalf of its insured through subrogation. 
First State Ins. Co. v. Kemper Nat 'I Ins. Co., 94 Wn. App. 602, 610-11, 971 P.2d 
953 (1999). They say another allowed an insurer to bring CPA claims against a 
drug company, but in fact the Court affirmed the trial court's rejection of that 
claim. Wash. State Physicians Ins. Exch. & Ass 'n Corp. v. Fisons Corp., 122 
Wn.2d 299, 323-24,858 P.2d 1054 (1993). The Behnkes also cite Travis, but, 
unlike here, as explained above, it involved deceptive conduct repeatedly di
rected at a significant number of potential purchasers. 111 Wn.2d at 406. 
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dismissal of their CPA claim. See Micro Enhancement, 110 Wn. App. at 

438-39 (proper to summarily dismiss CPA claim where plaintiff "failed to 

present evidence from which a reasonable trier of fact could conclude [de

fendant's acts] could deceive a substantial portion of the public."). 

3. The Behnkes failed to establish the public interest ele
ment 

The trial court properly dismissed the Behnkes' CPA claim for an 

independently dispositive reason-their failure to establish their dispute 

with the Ahrens defendants affects the public interest. Disputes involving 

professional services are private disputes. E.g., Hangman Ridge, 105 

Wn.2d at 790 (citing cases). Whether the public has an interest in a pri-

vate dispute turns on whether: (1) the acts were committed in the course of 

defendant's business; (2) defendant advertised to the public in general; (3) 

defendant actively solicited this particular plaintiff, indicating potential 

solicitation of others; and (4) plaintiff and defendant occupied unequal 

bargaining positions. Id. at 790-91. There is no unequal bargaining posi-

tion when plaintiff is an experienced businessperson and/or is receiving 

professional advice. Id. at 794. Disputes involving such plaintiffs do not 

affect the public interest because such plaintiffs "are not representative of 

bargainers subject to exploitation and unable to protect themselves." Id.; 

accord Goodyear, 86 Wn. App. at 744--45; Pac. Nw. Life Ins. Co. v. 

Turnbull, 51 Wn. App. 692, 702-03, 754 P.2d 1262 (1988); see Segal Co. 

v. Amazon com, 280 F. Supp. 2d 1229, 1234 n.5 (W.D. Wash. 2003). Put 

differently, experienced and professionally advised businesspersons are 

not the kinds of persons the CPA was enacted to protect. 
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Here, the Behnkes presented no evidence showing the Ahrens de

fendants advertised their tax shelter work to the public, they admit they 

sought out Ed Ahrens, and it was uncontested at summary judgment not 

only that a host of CP As, attorneys, and financial advisors were advising 

the Behnkes, but that they advised the Behnkes not to proceed. Under 

Hangman Ridge, this case does not involve an unequal bargaining posi

tion. Nor does it involve the public interest. 105 Wn.2d at 794. When, as 

here, the record shows no widespread advertising, no solicitation of plain

tiff, and plaintiffs had substantial business experience and retained other 

professional advisors, their CPA claims fail for lack of public interest. 

E.g.,id. at 794-95; Goodyear, 86 Wn. App. at 744-45. 

The trial court here reached the same conclusion under Schwartz 

and Malone-cases that applied settled Washington law to CPA claims 

involving tax shelters. See supra at 22-23. Consistent with Hangman 

Ridge and its progeny, the Schwartz and Malone courts noted that multi

millionaires seeking tax shelters "are not the focus of the legislative intent 

behind the CPA" and "the extremely wealthy are neither unsophisticated 

nor easily subject to chicanery." Schwartz, 401 F. Supp. 2d at 1153-54 

(citing Goodyear, 86 Wn. App. at 745); Malone, 2008 WL 2545069 at 

*10. 

On appeal, the Behnkes argue this was error because CPA claims 

survived in Eriks v. Denver, 118 Wn.2d 451, 824 P .2d 1207 (1992), and 

Cotton v. Kronenberg, 111 Wn. App. 258, 44 P.3d 878 (2002), rev. de

nied, 148 Wn.2d 1011 (2003), two cases involving attorneys accused of 
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fiduciary breaches. They are mistaken. Although the Behnkes say "Eriles 

is fundamentally on all fours," Br. at 28; Eriles was a class action brought 

by at least 240 investor-clients who all suffered the same injury. 118 

Wn.2d at 454-55; see Lightfoot, 86 Wn.2d at 338 (distinguishing for CPA 

purposes between class action against an attorney and claims by a single 

client). Moreover, the Eriles plaintiffs did not prevail on their CPA claim. 

The trial court refused to declare as a matter of law that defendant's acts 

violated the CPA and refused to award CPA treble damages or fees and 

costs. This Court affirmed. 118 Wn.2d at 456,463-65. 

Cotton is no more supportive of the Behnkes. It involved CPA 

claims premised on an attorney's fee agreement. The trial court entered 

summary judgment for the client on his CPA claim, but the appellate court 

reversed, questioning the sufficiency of evidence that three other of defen

dant's clients had filed bar complaints regarding his fee agreements and 

collection practices. 111 Wn. App. at 263-64, 273-75. Here, of course, 

the Behnkes did not submit even that minimal amount of evidence; in fact, 

there is no evidence of any other client complaining Mr. Ahrens failed to 

make the type of disclosures that are the basis of their CPA claim here. 

4. The Behnkes failed to establish the trade or commerce 
element 

In Short, the Court held that claims attacking the performance of 

an attorney's legal advice and services are not actionable under the CPA. 

103 Wn.2d at 61-66. But claims that "primarily challenge the entrepre

neurial aspects of legal practice - how the price of legal services is deter

mined, billed, and collected and the way a law firm obtains, retains, and 
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dismisses clients" are "trade or commerce" under RCW 19.86.010(2) and 

19.86.020 and subject to the CPA. 103 Wn.2d at 61,65. The Behnkes do 

not explain how their non-disclosurelbreach of fiduciary duty claims pri

marily challenge the entrepreneurial aspects of the Ahrens defendants' law 

practice. Nor do they cite any case finding such claims within the CPA's 

purview. Era,s is not such a case: the trial court found no CPA violation. 

118 Wn.2d at 463-65. In any event, the Eriks court made clear that a con

flicted attorney "only violated the CPA if he failed to disclose the conflict 

for the purpose of obtaining clients or increasing profits." Id. at 465. No 

evidence before the trial court permitted an inference of that motive here. 

To survive summary judgment, the Behnkes had to show Mr. 

Ahrens' alleged nondisclosure was influenced by entrepreneurial motives. 

Id.; see also Michael v. Mosquera-Lacy, 165 Wn.2d 595, 603-04, 200 

P.3d 695 (2009). They did not. The Behnkes sought out Ed Ahrens. It 

was undisputed that Mr. Ahrens did not believe he would receive a royalty 

from Heritage even if the Behnkes used a strategy he developed. It was 

undisputed that when Mr. Ahrens did believe a royalty would be paid, he 

disclosed that fact. See supra at 20. From this undisputed evidence rea

sonable persons could reach just one conclusion: Mr. Ahrens' alleged 

nondisclosure did not result from some entrepreneurial impulse-it was at 

most a negligent omission.9 The Behnkes failed to establish the "trade or 

commerce" element of their CPA claim and for that reason, too, the trial 

9 The jury effectively agreed when it rejected the "intentional misrepre
sentations or material concealments" claims, and found for Behnkes only on their 
non-scienter legal malpractice and breach of fiduciary duty claims. CP 5413-14. 
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court committed no error in dismissing the Behnkes' CPA claim. 

B. The Behnkes' Major Premis~that "No One Ever 
Considered" Their "Undisputed" Damages-is False 

The centerpiece of the Behnkes' arguments on appeal is that, in 

their words, "no one ever considered" the damages they claim are "undis-

puted." See, e.g., Br. at 43. This premise is simply false. 

1. The jury considered and rejected the damages the 
Behnkes now seek 

The jury fully considered the Behnkes' claim that Mr. Ahrens' 

conduct caused them millions of dollars in damages. All of their damages 

evidence was admitted for the jury's consideration. The Behnkes just do 

not like the jury's conclusion. But the Behnkes likewise recognize that 

determining damages is "within the jury's province" and that "courts are 

generally reluctant to interfere with ajury's damages award." Br. at 39. 

Because of such case law, and because the jury's conclusion was amply 

supported by the evidence, the Behnkes know they could not prevail in a 

head-on challenge to the verdict, so they have come up with a number of 

theories to get around the jury's decision, all of which lack merit. 

The trial in this case spanned a month. RP 1-2908. One of the 

key disputed issues the jury was asked to resolve was proximate causation. 

Thus, although the Behnkes label their "damages" as "undisputed conse

quential damages," e.g., Br. at 2, they were anything but. Mr. Ahrens 

never disputed that the Behnkes incurred the costs they claimed as dam

ages, but a significant part of the four week trial addressed whether the 

Behnkes incurred those costs because of anything Mr. Ahrens did. In fact, 

- 29-



the Behnkes' own expert, Evin Morris, confirmed that point: 

Q. [T]o what extent, if any, do you render an opinion that 
the conduct of Mr. Ahrens caused those damages? 
A. I am not rendering an opinion as to causality. That is-
sue as I understand it is for the jury to decide. 

What I have done is an analysis of the costs that have 
been incurred, assuming that the jury finds that Mr. Ahrens 
breached his duties as a lawyer, and that as a result of that 
breach, that the Trusts incurred these costs. 

I understand that Mr. Behnke has testified that absent 
the improper conduct of Mr. Ahrens, that these costs would 
not have been incurred. 

My calculations assume that the jury find[ s] that that is 
correct; that, therefore, these costs constitute damages. 

RP 1188-89. \0 It is somewhat disingenuous to call these damages "undis-

puted consequential damages" under the circumstances here. 

The Behnkes supported their causation case by testifying that, if 

Mr. Ahrens told them his "true views" about the Strategy or more about 

his relationship with Heritage, they never would have proceeded. Supra 

III.B.2. They also testified it was Mr. Ahrens who advised them to pro-

ceed, to hire Lewis Rice, and advised them regarding the merits of the 

Strategy. !d. Carl Behnke claimed he was never told about the Strategy's 

risks and Mr. Ahrens did not discuss unfavorable cases. Id. In labeling 

the damages as "undisputed," the Behnkes' argument presumes that the 

jury had no choice but to believe the Behnkes' testimony in this regard. 

But the Behnkes' credibility on these issues was extremely suspect. 

See id. They were confronted with statement after statement under oath 

blaming others for the same damages and never mentioning Mr. Ahrens at 

10 See also RP 1245-46 (Behnkes' counsel stating Morris "made no as
sumptions about the causation, it is for the jury to decide whether or not, but for 
Mr. Ahrens's conduct these damages would be incurred"). 
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all and admitting they understood all the risks. Id. 

The jury was instructed using a broad breach of fiduciary duty in-

struction the Behnkes submitted. Compare CP 4838-39 with CP 7088-

89. The jury used the Behnkes' verdict form with line items for the dam-

ages the Behnkes now claim "no one ever considered." Br. at 43; CP 

5413-16,5323-27; RP 2891-94.J1 

The jury found in the Behnkes' favor and concluded Mr. Ahrens 

breached his fiduciary duty but his breach only caused $6,162.25 in dam-

ages. The Behnkes' own verdict form made it perfectly clear the jury was 

pemlitted to and did consider every aspect of the Behnkes' claimed dam-

ages on the breach of fiduciary duty claim. CP 5413-16. That form in

vited the jury to award the damages that are the subject of this appeal if it 

concluded Mr. Ahrens' breach of fiduciary duties proximately caused 

harm. CP 5414-15. The jury did not. Id.; see also RP 2900. 

2. For similar reasons, the jury did not "omit" any dam
ages, as the Behnkes now claim 

The Behnkes' arguments that the jury omitted a category of dam-

ages rest on the presumption that the only disputed issue before the jury 

was liability. Br. at 41-42. Not so. Proximate cause was hotly contested. 

Supra Section IV.B.1. The jury did not omit any damages. Instead, using 

the Behnkes' own jury instructions and verdict form, the jury made clear 

its conclusion that Mr. Ahrens did not proximately cause most of the dam-

11 The trial court even pointed out that the Behnkes' jury form included 
separate line items for each of the claimed damages for each of the Behnkes' 
claims, including breach of fiduciary duty. RP 2866 ("[Wlith regard to the ver
dict form, I have used with some modification the plamtiffs' supplemental pro
posed special interrogatories. It breaks out the damages as to each claim."). 
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ages the Behnkes claimed. CP 5413-16; CP 7088-89, 7098-99. The jury 

did not credit Carl Behnke's testimony that, had they known more about 

Mr. Ahrens' relationship with Heritage, they never would have proceeded. 

(The jury's conclusion in this regard is, in fact, consistent with the 

Behnkes' own testimony in the Texas court and the Behnkes' statements 

to the IRS. See supra at 3-10.) The trial court, thus, properly rejected this 

argument when the Behnkes raised it below. CP 6694-95, 6522-24. 

3. The Behnkes were not deprived of a factfinder 

The Behnkes' apparent argument is that the jury never had the 

ability to "consider" their damages because the trial court did not instruct 

the jury that Mr. Ahrens' conduct violated the RPC conflict rules, so the 

jury deliberated without knowing the court's eventual conclusion that Mr. 

Ahrens' conduct violated the RPC. (Of course, this was consistent with 

well-settled law. Infra Section IV.C.) Thus, the Behnkes urge they were 

deprived of a factfinder. But their own admissions gut this argument. 

The Behnkes admit the jury's conclusion that Mr. Ahrens breached 

fiduciary duties rested on the determination that Mr. Ahrens had a conflict 

that was either unwaivable or not properly waived. Br. at 29. They fur

ther admit the expert testimony on the standard of care on the breach of 

fiduciary duty claim the jury considered was exactly the same as the RPC 

standard the trial court later considered. Br. at 37. In other words, the ex

perts fully articulated the standard applicable to the jury, but they were not 

permitted (in front of the jury) to put an RPC label on the standard. 

Armed with these standards, the Behnkes' breach of fiduciary duty claim 
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based on Mr. Ahrens' conflict of interest was submitted to the jury. 

Thus, based on the same evidence and using the same legal stan-

dard (just without the RPC label), the jury concluded Mr. Ahrens' conduct 

violated his fiduciary obligations (the same RPC obligations the court con-

sidered). CP 5414. And the jury also then considered what damages were 

proximately caused by the breach and concluded it was $6,125.25. 12 CP 

5414-15. These admissions defeat the Behnkes' core argument that "no 

one ever considered" the damages they claim were caused by Mr. Ahrens' 

breach of his fiduciary obligations and they were deprived of a factfinder 

to "properly determine[]" their damages." Br. at 43, 32. 

Moreover, the Behnkes' admissions make clear that even if there 

was error here-which there was not-it is harmless. Arguing now that 

the trial court should have instructed the jury the conflict was not waivable 

or was not waived would have made no difference because, as the 

Behnkes admit, the jury concluded Mr. Ahrens had a conflict of interest 

that breached fiduciary duties (whether because it was not properly waived 

or not waivable) and already awarded the Behnkes "all of the damages 

proximately caused by Ahrens' breach." Br. at 31; CP 5414. In other 

words, the Behnkes had a month long jury trial on their breach of fiduciary 

duty claim and were given an extra benefit: the court gave them dis

gorgement above and beyond the damages the jury awarded for the same 

conduct. Thus, at the end of the day, the Behnkes were given more money 

12 The jury awarded half of the fees because of the Behnkes had negoti
ated directly WIth Heritage for Heritage to pay the other half. TX 5 at 3. 
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as a result of this procedure than the jury concluded they were entitled to 

as damages because, as discussed further below, disgorgement does not 

require causation. Any error here was certainly harmless. 

4. The Behnkes' appeal to equity is misplaced 

The Behnkes grasp at "principles of equity" to appeal the jury's 

decision. Br. at 34. The Behnkes vacillate wildly between portraying 

their breach of fiduciary duty claim as some kind of equitable claim re

served to the court and acknowledging that it is a tort claim that was sub-

mitted to the jury. Compare Br. at 34 with Br. at 35. 

But even if this Court were to conclude--contrary to all the evi

dence as well as the trial court's findings and conclusions, CP 6373-that 

the breach of fiduciary duty claim was not submitted to the jury, principles 

of equity would not save the Behnkes. It is, indeed, somewhat bizarre for 

the Behnkes to suggest a fundamental change to well-established law to 

"do substantial justice to the parties," Br. at 34, under these circumstances: 

• Before trial, the Behnkes distinguished between tort damages for 
fiduciary breach and disgorgement remedies. CP 4803-04. 

• The Behnkes fully presented their breach of fiduciary duty claim 
before the jury. All their damage evidence was admitted. Indeed, 
the trial lasted nearly a month. 

• The jury was given instructions on breach of fiduciary duty that 
had been proposed by the Behnkes. CP 7088-90, 7098. 

• The jury was given a jury verdict form, also prepared by the 
Behnkes, with separate line items for each of the items of damage 
the Behnkes claim were caused by Mr. Ahrens. CP 5413-16. 

• The jury was instructed to consider liability, causation, and dam
ages on the fiduciary duty claim. CP 7088-90, 7098-99. 

• In fact, it deliberated for days. RP 2897. 

• The jury was careful, and in fact sent out questions to the Court 
regarding damages. CP 5424-27. 
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• After lengthy consideration, the jury concluded Mr. Ahrens' con
duct violated his fiduciary duty to the Behnkes, and the only 
damages caused were approximately $6,000. CP 5413-16. 

In light of all this, it is somewhat ironic for the Behnkes to claim "justice" 

requires the trial court or this Court to disregard the jury's verdict and 

award them millions in damages. Indeed, if anything, principles of equity 

should prevent the Behnkes from fully presenting their claim to the jury, 

waiting to see what the jury concludes, and then-when they do not like 

the result-grabbing a second bite at the apple using the RPC as a basis 

for civil liability as they attempt in this case below and on appeal. 13 

5. The Behnkes' claim that the jury was advisory is false 

In a final attempt to support their argument that "no one consid-

ered" their alleged breach of fiduciary duty damages, the Behnkes resort to 

one last play. They now claim the jury was only advisory as to their 

breach of fiduciary claim. Br. at 1. This is, to put it bluntly, false. 14 

The Behnkes sought a jury determination of their breach of fiduci-

\3 The Behnkes rely on a series of cases they claim stand for the proposi
tion that the trial court has wide discretion in fashioning remedies. But none ad
dress circumstances like this case, in which after receiVIng a full jury trial and 
receiving a damage award, a plaintiff claims the right to a do-over before the trial 
court and additional damages rejected by the jury for an RPC violation. Allen v. 
Am. Land Research, 95 Wn.2d 841, 844-45, 852, 631 P .2d 930 (1981) (bench 
trial of CPA claim on fraudulent land sales in California; Court holds tnal court 
had authority to use restitution as a measure for CPA damages); Hough v. Stock
bridge, 150 Wn.2d 234, 76 P.3d 216 (2003) (court sitting in equity has authority 
to issue restraining orders to feuding neighbors); Esmieu v. Hsieh, 92 Wn.2d 530, 
535,598 P.2d 1369 (1979) (court in quiet title action could order party to buyout 
a lease); Carpenter v. Folkerts, 29 Wn. App. 73, 78, 627 P.2d 559 (1981) (court 
in quiet title action could order party to convey clear title and permit distribution 
of the purchase price to oRPosing party if clear title is not conveyed). Senn v. 
NorthWest Underwriters, me., 74 Wn. ARP. 408, 875 P.2d 637 (1994), does not 
even seem to address the proposition the Behnkes claim it does. 

14 And even on its merits, the Behnkes cannot keep their "adviso\)' jury" 
argument straight: they treat the jury as advisory when they like its deciSion (li
ability on breach of fiduciary duty), but wish to disregard it when they do not 
(proximate causation of damages on breach of fiduciary duty). 
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ary duty claim and submitted jury instructions-which were given--on 

the issue. Compare CP 4838-39 with CP 7088-89. Indeed, the trial 

court's findings and conclusions acknowledge the claim was tried to the 

jury. CP 6373 ("Plaintiffs' claims of intentional misrepresentation and 

omission, common law fiduciary breach and legal negligence were tried to 

a jury."). The trial court stated many times the claim was submitted to the 

jury. RP 2921 ("we submitted [the claim] to the jury"); RP 2943 ("[W]e 

submitted the common law breach of fiduciary duty issue to the jury, and 

they decided it, and I do not want anything I do here to be construed as 

challenging or speculating or undoing the jury's decision. "). 

C. The Court Properly Determined it was the Jury's Role to De
cide Liability for Fiduciary Breach and Award Damages and 
the Court was Limited to Disgorgement for any RPC Violation 

The trial court's role post-trial was limited: after the Behnkes' 

claims were submitted to the jury and the jury rendered its verdict, the trial 

court's role was to determine whether it should order disgorgement ifit 

concluded that the same conduct that the jury evaluated based on the same 

standards the jury used constituted a violation of the RPC. After trial, the 

Behnkes asked the trial court to award for violation of the RPC all dam-

ages the jury rejected for lack of proximate cause. The Court properly rec-

ognized that, in examining what additional remedies were available just 

because the conflict the jury found happened to breach fiduciary duties 

contained in the RPC, the Court was limited to its disgorgement authority. 

1. The trial court properly recognized it lacked authority 
to award more than disgorgement an RPC violation 
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a. Hizey and the RPC support the trial court 

As the trial court recognized, no Washington court has ever per-

mitted civil damages for violation of the RPC. See CP 6378-79. The 

trial court lacked authority to do what the Behnkes asked because it is 

well-established that civil liability cannot be premised on a violation of the 

RPC. Hizey v. Carpenter, 119 Wn.2d 251,261,830 P.2d 646 (1992). 

In Hizey, the Court drew a bright line between public, disciplinary 

remedies on the one hand, and private, civil remedies on the other. The 

Court held that "breach of an ethics rule provides only a public, e.g., dis-

ciplinary, remedy and not a private remedy." Id. at 259. In fact, the 

Behnkes admit Hizey "holds ... that ethics rules do not give rise to an in-

dependent cause of action." CP 5517 at n.1. In so holding, Hizey ex-

pressly observed that the ethics rules "were never intended as a basis for 

civil liability." 119 Wn.2d at 261 (emphasis added). The RPC recognize: 

Violation of a Rule should not itself give rise to a cause of 
action against a lawyer nor should it create any presumption in 
such a case that a legal duty has been breached ..... The Rules are 
designed to provide guidance to lawyers and to provide a structure 
for regulating conduct through disciplinary agencies. They are not 
designed to be a basis for civil liability . ... Furthermore, the pur
pose of the Rules can be subverted when they are invoked by op
posing parties as procedural weapons. The fact that a Rule is a just 
basis for a lawyer's self-assessment, or for sanctioning a lawyer 
under the administration of a disciplinary authority, does not imply 
that an antagonist in a collateral proceeding or transaction has 
standing to seek enforcement of the Rule. 

RPC Preamble & Scope, cmt. 20 (emphasis added). Indeed, the only case 

the drafters saw fit to cite is Hizey. Id. at cmt. 22. 

Under Hizey, the remedy for such a violation lies with disciplinary 

action by the bar association. See 119 Wn.2d at 259 (citing State v. Lord, 
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117 Wn.2d 829,887,822 P.2d 177 (1991), with approval for the proposi-

tion that "remedy for claimed violation of the RPC is request for discipline 

by the bar association"); id. (citing Terry Cove N, Inc. v. Marr & Fried-

lander, P. c., 251 So.2d 22 (Ala. 1988), with approval for the proposition 

that "infractions of Code provide basis for attorney discipline, not private 

cause of action"); see also Restatement a/the Law Governing Lawyers 

§ 125 cmt. a (2000) (iflawyer's conflicting interests harm client, client's 

remedy is a professional malpractice claim). Thus, as Hizey stated, the 

RPC should operate in the "separate sphere[]" the bar association admin-

isters with authorization of the Supreme Court. 119 Wn.2d at 262 (em

phasis added).ls Thus, explicit language in both Hizey and the RPC un-

ambiguously preclude their use as a basis for civil liability. 

h. Neither Eriks nor Cotton support the Behnkes 

The Behnkes rely on Eriks v. Denver and Cotton v. Kronenberg. 

Bf. at 32. The Behnkes' reliance is misplaced. 

As an initial matter, Eriks came down before Hizey and Cotton is a 

Court of Appeals decision. Neither case could decimate Hizey's holding 

that the RPC are not to be used as a basis for civil liability. In fact, as dis

cussed below, Eriks was decided under the old CPR, not the RPc. 

But more significantly, Eriks and Cotton do not undermine Hizey; 

15 Moreover, the Hizey Court found it significant that a plaintiff suing his 
lawyer "already [has] available adequate and recognized common law theories 
under which to" proceed. Id. at 263. This principle has been brought into stark 
relief here. As die Behnkes admit, the common law breach of fiduciary duty 
claim they argued to the jury is duplicitous of their RPC violation arguments-a 
situation that the Hize)! Court disapwoved. Indeed, Hizey stated: "The [Code of 
Professional ResponsIbility ("CPR')] and RPC do not enlarge upon an attorney's 
common law duties." Id. at 264 (emphasis added). 
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they respect the fundamental division between civil and disciplinary 

remedies. (Hizey acknowledged Eriks and concluded that it need not over-

rule Eriks because Eriks held only that "violation of CPR is a question of 

law, not fact." 119 Wn.2d at 264; see also Eriks, 118 Wn.2d at 457-58.) 

In Eriks, the trial court concluded the lawyer's joint representation 

of the promoter and investors in the same tax proceeding without disclo-

sure of the conflict to the investors violated the CPR. ld. at 460-61. The 

trial court ordered the attorney to disgorge all fees paid by the investor cli

ents. !d. at 462. In upholding the disgorgement order, the Court followed 

the general principle that "a breach of ethical duties may result in denial or 

disgorgement of fees." Id. Significantly, a disgorgement order does not 

require a finding of either causation or damages. Id. The Court's decision 

upholding disgorgement instead rested on the principle that "[a] fiduciary 

who represents [multiple parties] ... may not perfect his claim to compen

sation by insisting that, although he had conflicting interests, he served his 

several masters equally well." Id. (internal quotation marks omitted). The 

Court then expressly held that disgorgement of fees "is a reasonable way 

to 'discipline specific breaches of professional responsibility, and to deter 

future misconduct. '" Id. at 463. Thus, the CPR violation in Eriks dealt 

specifically with a disciplinary remedy-i. e., disgorgement. See id. 

c. The trial court recognized that it lacked author
ity to remedy alleged violations of the RPC ex
cept through disgorgement 

Hizey, Eriks, and Cotton are consistent with the rule that original 

jurisdiction over RPC violations "lies exclusively with the Supreme 
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Court." Danzig v. Danzig, 79 Wn. App. 612, 620, 904 P.2d 312 (1995). 

Indeed, there are only two exceptions. First, a court can regulate the ethi-

cal conduct of the attorneys appearing before it. Id. Second, the court 

may order disgorgement of an attorney's fee or refuse to enforce a fee 

agreement for a breach of ethical duties. Id. Otherwise, a superior court 

lacks jurisdiction to administer lawyer discipline. Id. 

Of course, the first exception does not apply to this case: Ahrens 

did not appear before the trial court. And the second exception, which the 

trial court relied upon to order disgorgement for the RPC violation it 

found, represented the full scope of the trial court's authority here. 16 

d. The procedure used does not deprive litigants of 
a remedy 

Litigants, like the Behrikes, are not deprived of their right to obtain 

damages found by a finder of fact for breach of fiduciary duty when the 

conduct that violates the RPC also violates common law fiduciary duty 

standards. Instead, just as the parties did here, that litigant presents the 

jury with the standards for breach of fiduciary duty-which often, as they 

Behrikes admit they did here (Br. at 37), track the RPC standards-and the 

jury determines liability, causation, and damages. What the Behrikes ac-

16 The Behnkes rely on a treo of cases from other jurisdictions for the 
general proposition that a fiduciary is not permitted to profit from his wrong. Br. 
at 34. As described below, these cases do not assist the Behnkes and the trIal 
court properly rejected the same arguments when the Behnkes argued that the 
disgorgement authority permitted toe court to order Mr. Ahrens to pay over to the 
Behnkes the royalty rayments he received from Heritage. CP 6093-99; CP 
6110-16; CP 6379 (' The scope of the remedy of disgorgement does not include 
those fees paid by Heritage to Defendant Ahrens."). Indeed, the Behnkes have 
not even correctly described the holding in Wormhoudt Lumber Co. of Ottumwa 
v. Cloy, 219 N.W.2d 543 (1974), whicn actually determined that the agent in
volved had ciphoned off profits that should have been turned over to hiS em
ployer and thus was liable to the employer for the gains he had stolen. Jd. at 546. 
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tually want is a way to avoid the jury's finding. But disgorgement is fun

damentally different from damages: One of the reasons courts are permit

ted to order disgorgement for an RPC violation is that disgorgement does 

not hinge on causation or damages. Eriks, 118 Wn.2d at 462. 

2. Even if the trial court's conclusions were error, they 
were certainly harmless here 

Moreover, all ofthis debate is about something that, if it were error 

at all (which it is not), would be harmless twice over. First, as described 

above, the jury found the same conduct breached fiduciary duties and 

awarded all proximately caused damages. Second, there is no indication 

the trial court would award other damages if it had the authority to do so. 

The jury evaluated the same conduct based on the same standards 

Gust without the RPC label), found a breach of fiduciary duty, and 

awarded the Behnkes their damages. CP 5414-15. It is difficult to imag

ine how it could be anything but harmless that the Behnkes could not say 

the words "RPC" to the jury when the jury found in their favor. 17 

In an effort to suggest they have been harmed, the Behnkes claim 

the court "[r]eject[ed]" the jury's verdict. Br. at 40. Not so. The jury 

concluded only approximately $6,000 ofMr. Ahrens' fees constituted 

damages caused to the Behnkes by anything Mr. Ahrens did. CP 5414-

15. The court's task was different when evaluating disgorgement: it had 

discretion to order Mr. Ahrens to disgorge all fees even in the absence of 

causation and it chose to exercise that discretion. CP 6378-79. The court 

17 The analysis might be different in a case in which the jury had not 
found liability, but those are not the facts presented in this case. 
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properly concluded it "cannot reach the issue of other damages, because I 

do not find that they are available." RP 2947. 18 And it also specifically 

stated it did not intend to do anything that would be inconsistent with the 

jury's verdict. RP 2943 ("[W]e submitted the common law breach offi

duciary duty issue to the jury, and they decided it, and I do not want any

thing I do here to be construed as challenging or speculating or undoing 

the jury's decision."). Of course, an award of additional civil damages for 

the RPC violation that is based on the same conduct and the same stan-

dards as the breach of fiduciary duty claim the jury evaluated (and largely 

rejected) would certainly be inconsistent with the jury's determination. 

The court properly rejected the Behnkes' additur motion. CP 

6515-30,6694-96. The court would have granted the motion ifit was 

convinced that the Behnkes were entitled to additional damages for breach 

of fiduciary duty. That it did not also shows any error would be harmless. 

D. The Behnkes' Argument that the Jury was Inflamed by Pas
sion and Prejudice Makes No Sense and was Properly Rejected 

The Behnkes' claim the jury was inflamed with passion and preju-

dice is meritless. Br. at 38-43. They do this because they recognize that, 

constitutionally, one ofthe only ways to undo ajury's verdict on damages 

"within the range of the credible evidence" is to prove it was "manifestly 

... the result of passion or prejudice." Green v. McAllister, 103 Wn. App. 

452,461-62, 14 P.3d 795 (2000) (internal quotation marks omitted); 

Const. art. I, § 21. They claim there was a theme throughout this case that 

18 Significantly, in the portion of the Behnkes' brief recounting the trial 
court's findings, the portion of that section that relates to the so-called "undis
puted out-of-pocket damages" is not a finding of the trial court. Br. at 20. 
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the "wealthy are less deserving of protection." Br. at 38. Notably absent 

is any reference to any part of the trial transcript giving any indication Mr. 

Ahrens pursued this "theme" or the jury accepted it. Brundridge v. Fluor 

Fed. Servs., Inc., 164 Wn.2d 432, 454,191 P.3d 879 (2008) (stating that 

the "record" must show that the "award is contrary to the evidence"). 

Instead, Mr. Ahrens took the position that it was perfectly legal for 

the Behnkes to attempt to reduce or eliminate their capital gains taxes on a 

$100 million transaction. E.g., RP 69. Mr. Ahrens was hardly inflaming 

the jury to punish the wealthy, as the Behnkes suggest. 

Moreover, if the jury was really inflamed by passion and prejudice, 

it would not have returned a verdict in favor of the Behnkes. CP 5413-16. 

It would not have taken days to deliberate. RP 2897. It would not have 

asked questions regarding damages. CP 5424-26. This jury deliberated 

over days, asking questions along the way, carefully considered the 

claims, accepted some and rejected others, and awarded the damages 

caused by Mr. Ahrens. CP 5413-16,5424-27; RP 2897; . 

The jury's verdict was well-grounded in the evidence; it certainly 

was not "so inadequate as to unmistakably indicate that they were the re

sult of passion or prejudice." Br. at 39; Brundridge, 164 Wn.2d at 454. 

This case is not akin to those cited by the Behnkes (Br. at 40--42). 

The Behnkes' effort to manufacture inconsistencies in the verdict 

also fails. 19 The damage award is not difficult to explain. Br. at 40. As 

19 Moreover, to the extent there could be error resulting from the verdict 
form, the Behnkes invited it by submitting the form and failing to except to the 
instructions. CP 7095; RP 2876-77. Further, any such error is likewise harmless 
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the trial court made clear, the jury instructions only permitted contributory 

negligence for the legal malpractice claim, not the breach of fiduciary duty 

claim. RP 2871 ("I don't think that contributory negligence is ... available 

as a defense to the breach of fiduciary duty issue .... It seems to me that 

that is an issue of causation, there: once there is a fiduciary duty, then if it 

is breached, the issue is proximate cause."). Thus, contributory negligence 

is not relevant to breach of fiduciary duty here. 

The evidence likewise supports the jury's decision to award 50 

percent of Mr. Ahrens' fees. The jury had evidence the Behnkes had ne

gotiated directly with Heritage to pay half of Mr. Ahrens' fees. TX 5 at 3; 

RP 1375-76. Thus, the jury could have found the Behnkes were only ul-

timately responsible for 50 percent of the fees. Even their own expert, Mr. 

Jarvis testified that half of the approximately $12,000 Mr. Ahrens charged 

over four years "may have come from Heritage." RP 932-33. 

E. The Behnkes Do Not Meet Either Requirement for Additur 

Additur is unavailable here because the Behnkes do not meet the 

requirements even they acknowledge must be met. First, Mr. Ahrens has 

not consented to increase the jury's verdict. Br. at 39. Second, as de-

scribed above, there is no evidence the jury's verdict was the result of pas-

sion or prejudice. Id. Both of these are required. Id. The trial court 

properly rejected the additur request. CP 6515-30; CP 6694-96. 

F. The Trial Court Properly Concluded the Conflict was Waiv
able, but Even if There Was Error, it is Certainly Harmless 

The Behnkes claim the court erred in concluding the conflict was 

as the trial court awarded all of Mr. Ahrens' fees as disgorgement. CP 6379. 
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waivable (although the court also concluded it was not properly waived). 

Br. at 29. The trial court's conclusion is correct: very few circumstances 

justify the drastic conclusion that a conflict is nonwaivable. But even if 

there was error, it was harmless here. 

Nonwaivable conflicts are properly limited to very narrow circum

stances, such as a lawyer in litigation representing both sides of the same 

dispute. Or, as in one of the cases cited by the Behnkes, when the lawyer 

will be required to cross examine another client in an attempt to show he 

or she participated in a fraud. See In re Cellcyte Genetic Corp. Sec. Litig., 

No. C08-47RSL, 2008 WL 5000156, at *3 (W.D. Wash. Nov. 20, 2008). 

The reason this doctrine is particularly narrow is that nonwaivable con

flicts undermine a client's decision to hire the lawyer of his or her own 

choosing. Id. at * 5 (concluding that a finding of a nonwaivable conflict is 

"drastic" and stating that the "Court is loathe to interfere with a party's 

choice of counselor with the attorney-client relationship"). As the trial 

court recognized in determining the conflict here was waivable, the so

phistication of the client is an important factor. CP 6378. Here, in a 

transactional setting where both sides wish to proceed and when the cli

ents (the Behnkes) are extremely sophisticated, the trial court properly 

concluded the conflict could be waived with proper disclosures. Id. 

Moreover, as the Behnkes recognize, Br. at 30, the appropriate re

sponse to a nonwaivable conflict is to send the client to another lawyer. 

The Behnkes, of course, fail to mention this is what happened. Indeed, the 

Behnkes brief never mentions Lewis Rice, the lawyers who implemented 
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the Strategy and advised the Behnkes regarding its merits, including pre

paring the opinion letter and creating the required entities. Supra Section 

lII.B.I. The Behnkes in fact relied on Lewis Rice and Heritage, not Mr. 

Ahrens. E.g., TX 444 at 3 (App. 3); RP 470. In fact, before filing their 

tax return (the point at which they had to decide whether to use the Strat

egy), but after they knew the IRS was targeting the Strategy, the Behnkes 

hired PG&E to recommend a tax position. TX 15, 17 (App. 7-8). 

Because both the court and the jury concluded there was a non

waived conflict, it hardly matters whether it was non-waivable or simply 

not properly waived. The Behnkes' own expert agreed a conflicted lawyer 

can give proper advice. RP 940. And the Behnkes did not challenge the 

adequacy of the Lewis Rice opinion letter. Even if the conflict was non

waivable, the jury was still entitled to determine causation and damages 

and it did. CP 7088-89, 7098-99,5413-16. 

The Behnkes wrongly claim the court should have summarily ruled 

the conflict was nonwaivable. Even if the court should have granted 

summary judgment when material facts were in dispute, CP 3072-75, 

there is no appealable error when the claim was later heard by the jury, as 

the Behnkes' breach of fiduciary duty claim was. Adcox v. Children's Or

thopedic Hasp. & Med. Ctr., 123 Wn.2d 15,35 n.9, 864 P.2d 921 (1993) 

("When a trial court denies summary judgment due to factual disputes, as 

here, and a trial is subsequently held on the issue, the losing party must 

appeal from the sufficiency of the evidence presented at trial, not from the 

denial of summary judgment."). 
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The Behnkes claim that "[t]he trial court should have instructed the 

jury to award all ofthe damages proximately caused by Ahrens' breach." 

Br. at 31. Of course, they fail to mention the trial court gave the jury their 

breach of fiduciary duty and causation instructions. Compare CP 7088-

90, 7098-99 with CP 4838~0, 4849. Indeed, the Behnkes did not except 

to the court's instructions. RP 2876-77. The jury was instructed to award 

all damages proximately caused by any breach of fiduciary duty. CP 

7098-99. And, it did. CP 5414-15. 

G. Alternate Grounds Exist to Reject the Behnkes' Claims 

Mr. Ahrens has not appealed the judgment below. That said, if 

alternate grounds exist to reject the Behnkes' appeal, they can be raised as 

long as Mr. Ahrens does not seek affirmative relief, as can "acts which, if 

repeated on remand, would constitute error prejudicial to respondent." 

RAP 2.4(a). Here, several independent reasons exist to reject the 

Behnkes' attempt to obtain additional damages the jury rejected. 

1. Judicial estoppel bars the Behnkes' claims 

In connection with claims asserted in litigation with Heritage, the 

Behnkes submitted declarations to the Texas court stating they relied 

solely on Heritage's advice, on Heritage's representations about the legal

ity of the Strategy, and on Heritage's false assurances that the IRS was not 

investigating Heritage and had not questioned the Strategy's legitimacy. 

See supra Section III.B.2. They did so to support their defenses to Heri

tage's claim against them for fees they owed upon implementing the Strat

egy, and in support of their counterclaims for fraud, breach of fiduciary 
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duty, undue influence, etc. The Texas court resolved these issues in their 

favor, allowing them to walk away from the promissory notes they signed. 

"Judicial estoppel is an equitable doctrine that precludes a party 

from asserting one position in a court proceeding and later seeking an ad

vantage by taking a clearly inconsistent position." Arkison v. Ethan Allen, 

Inc., 160 Wn.2d 535, 538, 160 P.3d 13 (2007) (internal quote marks omit

ted). The core factors are whether (l) the later position is clearly inconsis

tent with the earlier, (2) judicial acceptance of the second position would 

create a perception either the first or second court was misled, and (3) the 

party asserting the inconsistent position would obtain an unfair advantage 

or impose an unfair detriment ifnot estopped. Id. at 538-39. 

All of these factors are present. In the Texas case, the Behnkes 

pointed the finger at Heritage, making no mention of Mr. Ahrens. See su

pra Section III.B.2. At trial, the Behnkes told a different story, blaming 

Mr. Ahrens for the same things they earlier claimed were Heritage's fault. 

Id. Certainly, it would be unseemly to permit them to tell a different story 

in the Washington courts after benefiting from their opposite position in 

Texas (walking away from their obligations to Heritage). Likewise, it 

would be unfair to permit the Behnkes to proceed against him in Washing

ton after gaining from their position that it was Heritage's fault in Texas. 

As Mr. Ahrens moved in the trial court, the Behnkes are judicially es

topped from pursuing their claims. CP 868-70, 4936-38, 5473-74. 

2. The claims should be dismissed under Carroll 

After consulting with new counsel at PG&E, the Behnkes aban-
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doned the Strategy, filed an amended tax return, and paid the resulting ad

ditional taxes and interest. See supra Section lII.C. They did so instead of 

attempting to vindicate their original reporting position and retain tax 

benefits of the Strategy. This necessitates dismissal for lack of causation. 

In circumstances nearly identical to those here, the District Court 

for the Southern District of New York held as a matter oflaw that plaintiff 

taxpayers could not show they suffered an injury caused by alleged tax 

shelter promoters. There, as here, "[p ]laintiffs opted to file an amended 

tax return and pay the resulting additional taxes and interest rather than 

attempting to vindicate their original reporting position[.]" Carroll, 623 F. 

Supp. 2d at 513. Having done so: "[p]laintiffs ... cannot demonstrate that 

they suffered an injury caused by defendants when they voluntarily de

cided to take a less risky approach on their tax return." Id. 

Indeed, when Mr. Ahrens moved for judgment, CP 4953-59, the 

trial court stated the Carroll case presents "a close question for the Court" 

regarding whether to grant the motion and dismiss the Behnkes' case en

tirely, RP 1661-62. The rule makes sense here: the Behnkes are suing 

Mr. Ahrens relating to a tax shelter they admit may have worked if they 

had seen it through. In this regard, the Behnkes made a strategic decision 

not to challenge the Lewis Rice opinion letter because they wanted to pre

vent Mr. Ahrens from allocating fault to Lewis Rice, the primary law firm 

handling the transaction for the Behnkes. See infra note 20. This Court 

should adopt the Carroll rule, which precludes the Behnkes' claims.2o 

20 In the event the Court determines that a remand is appropriate here, the 
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v. CONCLUSION 

Mr. Ahrens respectfully requests that this Court affirm the trial 

court and reject the Behnkes' appeal. 

DATED this srt day of May, 2011. 

McNAUL EBEL NAWROT & 
HELGREN PLLC 

By: ;1Itv!ak II {~ 
Robert M. Sulkin, WSBA No. 15425 
Malaika M. Eaton, WSBA No. 32837 
Barbara H. Schuknecht, WSBA No. 14106 

Attorneys for Respondents 

Court should likewise rule that the Behnkes are barred from recovering attorneys 
fees as damages under the ABC rule. See CP 4958 (citing Jain v. J.P. Morgan 
Sees., Inc., 142 Wn. App. 574, 587, 177 P.3d 117 (2008». Here, the BehnKes' 
own conduct played a substantial role in their becoming Involved in litigation 
with Heritage and in needing legal assistance to negotiate a settlement with the 
IRS. Likewise, the Court shoula also rule that Mr. Ahrens should be permitted to 
argue that fault should be allocated to Lewis Rice and Heritage in lignt of: 0) the 
Behnkes' statements blaming those entities for their damages, (2) the Behnkes' 
statements that Heritage lied to them and, but for the lie, tney would not have 
proceeded with the Strategy, and (3) with respect to Lewis Rice, expert testimony 
that its conduct fell below the standard of care (if what the Behnkes' claimed was 
true). RP 2647-49 (summary of evidence supporting fault allocation arguments); 
RP 2884-85 (excepting to jury instructions toat do not include fault allocation). 
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RAYNES AND BOONE LLP 
901 Main Street, Suite 3100 
Dallas, Texas 75202-3789 
Telephone: 214.651.5053 
Facsimile: 214.200.0642 

Michael J. Gearin 
PRESTON GATES & ELUS LLP 
925 4th Avenue, Suite 2900 
Seattle, W A 98104 
Telephone: 206.623.7580 
Facsimile: 206.623.7022 

A'ITORl'l'EYS FOR: G.W. Skinner Children's Trost FBO Sally Behnke and 
The G.W. Skinner Trust No.2 

InRe: 

U}ITTEDSTATESBANKRUPTCYCOURT 
NORTHERN DISTRICT OF'TEXAS 

DALLAS DIVISION 

TEE HERITAGE ORGANlZATION, 
L.L.C., 

No.04-35574-BJH-l1 

Debtor. 

DECLARATION OF CARL BEHNKE 

I, CARL BEHNKE, declare as folJows: 

1. I am a trustee of the G. W. Skinner Children's Trost FBO Sally Behnke 

("Children's Trost") and the G. W. Skinner Trust No.2 ("Trost No.2") (collectively the 

"Trusts") and have personal1mowledge of and am competent to testify to the matters stated 

below. 

2. In Fall 2001, The Heritage Organization, LLC ("Heritage") met with 

representatives of the Tmsts in Seattle, Washington and offered to provide capital gains tax 
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planning services. Heritage representatives met with Trust representatives on. at least two 

separate occasions. I attended both of those meetings. 

3. In the first meeting, Heritage representatives, Ralph Canada and Vernon Lee, 

traveled to Seattle to introduce Heritage's services to Trust representatives. I attended this 

meeting as did my brother John Behnke and our mother Sally Behnke. 

4. During the initial meeting, Messrs. Canada and Lee described Heritage's 

proposed tax saving strategies in general concepts. They stressed that we could not share 

these ideas or strategies with anyone else and that seVere monetary penalties would apply for 

any unauthorized disclosure. 

5. On or about November 16,2001, Heritage representatives returned to Seattle 

for a second meeting with representatives for the Trusts. I attended this meeting as well. 

The Heritage representatives repeated the same concerns for secrecy regarding the tax 

strategies. They told us that if we communicated the strategies with anyone without 

Heritage's prior approval, Heritage would demand payment in full of its entire multi-rh.illjon 

dollar fee and would impose a $2 million penalty for each disclosure. This prohibition on 

disclosure included our attorneys, accountants, and financial planners. At the November 16, 

2001 meeting, Heritage presented a written agreement to us on a "take it or leave it" basis. 

In order to learn the specifics of Heritages proposed tax savings strategies, we were required 

to execute the agreements of behalf of the Trusts. 

6. During our meetings, the Heritage representatives provided PowerPoint 

presentntions that described the tax saving concepts. The Heritage presentations included a 

section described as "Summa..ry of IRS Positions and Court Decisions." The Heritage 
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representatives described various legal cases, including a factual description of the cases, the 

position ofthe Internal Revenue Service ("IRS"), and the court's ruling. They provided 

handouts that highlighted important portions of these cases through the use of underljning, 

bold type, and enlarged font. The Heritage representatives also provided legal articles 

describing various tax strategies. I have reviewed some of the documents that the Chapter 11 

Trustee, Dennis FaulImer, produced (TEESKIN0558-794) and they appear to be some 

portion ofthose Heritage presentations. 

7. During our meetings, we repeatedly asked the Heritage representatives 

whether IRS had ever questioned any of Heritage's tax strategies. The Heritage 

representatives assured us "it was legal" and "the strategies were legal." The Heritage 

representatives denied that the IRS had questioned the strategies and gave no indication that 

the IRS was in anyway skeptical or interested in the legitimacy of Heritage's strategies. The 

Heritage representatives never told us that the IRS had notified Heritage that Heritage was 

required to divulge the names of any customers who implemented the Heritage strategies. 

8. I individually relied upon the representations made by the Heritage 

representatives regarding the legality of the tax strategies in making the decisjon to execute 

the agreements with Heritage. Moreover, as a group, my mother Sally Behnke, my brother 

John Behn.l(e, and myself relied on Heritage's assurances that the IRS had never questioned 

the legitimacy of the strategies in making the decision to enter into the agreements with 

Heritage. Whether or not tbe IRS questioned these strategies was very important to us in 

deciding to contract with Heritage. Because Heritage restricted our contact with outside 

people, we placed considerable weight on what Heritage told us about the legilimacy of its 
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approach. It was very important to us the IRS had not questioned the Heritage approach. We 

would not have entered into the agreements with Heritage if we had known that the IRS was 

questioning the legitimacy of the tax saving strategies. 

9. We relied on Heritage's assertions that if we implemented the strategies in the 

manner Heritage prescribed (e.g., creating a partnership structure designed to avoid the 

taxation of gain on highly appreciated stock), then the tax savings to the Trusts would be 

legal. We considered this legal advice. We relied on Heritage as or:rprofessional advisor 

and as an expert in the field of capital gains tax strategies. 

10. The Heritage representatives repeatedly stressed the need to take immediate 

action in learning about and implementing the proposed tax strategies. They asserted that 

there was considerable risk that the tax code provisions allowing the strategies might be 

subject to revision effective January 1, 2002 and that the Trusts should implement before 

year end 2001 in order to eliminate that risk. The Heritage representatives conveyed this 

concern so convincingly that we believed there was a likely chance that the cbanges would 

occur and prevent us from implementing the strategies. We felt we had to act immediately, 

despite initial reluctance, given Heritage's concerns regarding the changes to the tax code. 

We would not have executed the agreements with Heritage in 2001 absent Heritage's claims 

regarding the tax code cha,nges. 

11. The Heritage representatives directed us to the law firm of Lewis, Rice & 

Fingersh ("Lewis Rice'') for a legal opinion regarding the validity of the tax strategies and 

assistance in implementing the strategies. According to the Heritage representatives, Lewis 

Rice was familiar with the strategies and could develop an opinion very quickly. Based upon 
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the Heritage's recommendation, I concluded that Lewis Rice was the only law firm that 

could timely assist us in giving advice regarding the advisability of the strategies and proper 

implementation. The Heritage representatives failed to disclose to us that Heritage was a 

significant client of Lewis Rice. Lewis Rice also failed to disclose to us that it represented 

Heritage. 

12. Lewis Rice provided us a written legal opinion regarding the Heritage tax 

strategies in April 2002 ("Lewis Rice Legal Opinion'). A true and accurate copy of the 

Lewis Rice Legal Opinion is attached hereto as "Exhibit A." 

13. In late December 2001 through February 2002, we were actively 

implementing ~e Heritage tax planning strategies with the assistance and direction of 

Heritage. During this time, Heritage never disclosed the IRS' concerns to me, despite our 

inquiries regarding the IRS's position regarding the Heritage tax saving strategies. During 

the period February 2002 through May 2003, Heritage continued to bill us for the tax savings 

strategies. Heritage never infonned US that the tax savings strategies had been caned lnto 

question by the IRS and never informed us that Heritage was under investigation by the IRS 

'ror promoting those strategies. 

14. In general, the Heritage transaction was a partnership structure designed to 

avoid the taxation of gain on highly appreciated Pepsico and Tricon stock (the "Stock") held 

by the Trusts. The partnership structure proposed by Heritage was the same as that being 

sold by a number of other tax shelter promoters. The structure generally required the Trusts 

to incur debt, which debt was assumed by a partnership, and the Trusts to contribute the 

Stock to such partnership. This structure created positive basis in the Trusts' partnership 
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interest and foIlowing a deemed liquidation of the partnership allowed for the Trusts to 

subsequently recognize Jess gain upon the sale of the Stock. 

15. We did not lmow that Heritage recorded its telephone conversations with us. 

Heritage never disclosed to us that it recorded our telephone conversations. We also did not 

know that Heritage made it a practice to surreptitiously record meetings. 

16. In 2002, Trust No.2 paid $123,468.30 to Heritage under the terms of the 

Agreement, but received no benefit from the transaction. In 2003, Trust No.2 paid 

$259,986.76 to Heritage under the terms ofthe Agreement, but received no benefit from the 

transaction. 

17. In 2002, the Children's Trust paid $111,809.81 to Heritage under the tenns of 

the Agreement, but received no benefit from the transaction. In 2003, the Children '5 Trust 

paid $255,140.83 to Heritage under the tenns oftbe Agreement, but received no benefit from 

the transaction. 

18. In 2002,2003, and 2004, in addition to amounts paid directly to Heritage 

under the Agreement, the Trusts paid additional amounts to legal and financial advisors in 

reliance upon the advice afforded them by Heritage. In 2002, on the recommendation of 

Heritage, Trust No.2 paid $43,750.00 to Lewis, Rice & Fingersh, L.L.C., for a legal opinion 

regarding tbe tax and estate planning strategy sold to it by Heritage, for which the Trusts 

received no tax benefit. 

19. In 2002, on the recommendation of Heritage, the Children'S Trust paid 

$43,750.00 to Lewis, Rice & Fingersh, L.L.C.) for a lega1 opinion regarding the tax and 

estate planning strategy sold to it by Heritage, for which the Trusts received no tax benefit. 
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20. In 2003, the Trusts finally learned that the Heritage tax strategies had been 

Hsted by the IRS as illegitimate. The Trusts sought independent legal advice about the taxes 

and returns that had been based upon the Heritage Organization's advice. In October 2003, 

the Trusts filed 2002 federal income tax returns. In November 2003, the Trusts filed 

amended returns and reversed the strategies. The Trusts participated in the Son of Boss 

Settlement Initiative pursuant to IRS Announcement 2004-46. As a consequence of 

following Heritage's advice, the Trusts paid substantial professional fees and penalties after 

unwinding the Heritage transactions. 

21. In 2002 and 2003, Trust No.2 paid $5,571.75 to Ahrens & DeAngeli, PLLC, 

a law finn, in relation to the tax plamring strategy sold to it by Heritage. 

22. In 2002 and 2003, the Children's Trust paid $5,571.75 to Ahrens & DeA..ngeli, 

PLLC, a law finn, in relation to the tax planning strategy sold to it by Heritage. 

23. In 2002 and 2004, Trust No.2 paid $4,404.00 to Whitley Penn, an accounting 

finn, in relation to the tax planning strategy sold to it by Heritage. 

24. In 2002 and 2004 the Children's Trust paid $4,404.00 to Whitley Penn, an 

accounting firm, in relation to the tax planning strategy sold to it by Heritage. 

25. In 2003 and 2004, Trust No.2 paid $8,556.00 to Preston Gates & Ellis LLP in 

relation to the tax planning strategy sold to it by Heritage, in order to niltigate damages 

caused by inadequate advice provided by Heritage. 

26. In 2003 and 2004, the Children's Trust paid $8,556.00 to Preston Gates & 

Ellis LLP in relation to the tax pla,ming strategy sold to it by Heritage, in order to mitigate 

damages caused by inadequate advice provided by Heritage. 
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27. In 2005, in accordance with the tenns of the Son of Boss Settlement 

Initiative, which tenns were set forth in Announcement 2002-2, 2002-2 C.B. 304 (the 

"SOBA Settlement Initiative"), the lRS jmposed a penalty of approximately $286,784 on 

Trust No.2 as a result of its implementation of the Heritage tax strategy. Also in accordance 

with the tenns ofthe SOB A Settlement Initiative, Trust No.2 had an increased tax liability of 

approximately $2,833,490, which would have been paid but for the implementation of the 

Heritage strategy. 

28. In 2005, in accordance with the tenns of the SOBA Settlement Initiative, the 

IRS imposed a penalty of approximately $295,405 on the Children's Trust as a result of its 

implementation of the Rer:itage tax strategy. Also in accordance with the tenns of the SOBA 

Settlement Initiative, the Children's Trust had an increased tax liability of approximately 

$2,922,027, which would have been paid but for the implementation of the Heritage strategy .. 

I certify and declare under penalty of perjury that the above is true and correct. 

DATED this 21 S\ day ofJanuary, 2006, at Seattle, Washington. 
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CORliORATE :SECURITIES, . .AND PMC!EDS nOM OgEN SHORT INVES"l'MEm' IN u. s. 
'l'BBASUP.Y JIlO'I'ES (OS 'rR!AstnUmS). THE TAXPAYBm CONTRI8QTED TIlE US TREAS'ORIES 
AND OTHER M8E'l'S AS AN :rnvES'rMml'l' IN A LIMITED LIABILlfi COllIPANY{LLC} TO 
CQHDUCT rNVBS~ ACTIVITIES WITH O~HER INVESTORS WHILE LIMITING THE RISK 
OF LOSS IN SUCH ACTIVITIES I SUBSEQUEN~Y, THE LLC CLOSBD TaE 'l'RANSAC'l'ION 'l'0 
REPLACE US 'l'lI.EABURIBS, ReALIZING A NiT ZCONOMIC GAIN ON !t'H! TRAlfSACTION. 
LA'l'BR IN' 2001 'l'Hi TAXPAYER AOUIRED 100' OF THE Ltc omtERSalP IN'I'ERES'l' 
RlllSUL'l':mG IN A. DEEMED TEltMINATION OF THE I.LC. :otJIUNG 200J THE TUPAnR 
CCtl'l'::mmm DNESTWilN'l' IN OTHlm ~~J~ICLY TRADED SECURI'l'IBS '1'0 BALANCl!I ITS 
PORTfOLIO AND REDUCE RISK OF LOBB. 

REDACTED CURTIS 004245 

S'I'M'DIJlT ( g} 16 
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In re: 

UNnEDSTATESBANKRUPTCYCOURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

Case No. 04-35574-SAF-ll 

HERITAGE ORGANIZATION, L.L.C. l 
Debtor. ) 

AFFIDAVIT OF CARL G. BEHNKE IN SUPPORT OF 
RESPONSE OF THE G.W; SKINNER TRUST NO.2 AND THE C.W. SKINNER 

CIDLDREN'S TRUST FBO SALLY BEHNKE TO DEBTOR'S OBJECTION TO CLAIM 
NOS. 42-43 

STATE OF W ASlllNGTON ) 
) ss 

COUNTY OF KING ) 

CARL G. BEHNKE, having been first duly sworn upon oath, deposes and says: 

1. I am a trustee of tIle G. W. Skinner Trust No.2 ("Trust No.2") and the G. W. 

Skinner Children~s Trust FBO Sally Behnke ("Children's Trust") (collectively the "Tnists") and 

have personal knowledge of and ani competent to testify io the matters stated below. 

2. In 2001, the. Heritage Organization, LLC ("Heritage") approached representatives 

of the Trusts in Washington and offered to provide them with tax and estate planning services. 

Over the course of several months, representatives of the Trusts concluded that they would be 

willing to engage Heritage to advise on these matters. 

3. On November 16, 2001, Heritage presented a power point presentation in 

Washington offerin~ various tax and estate planning· strategies to the Trusts. 

4. On November 16,2001, trustees for each of the Trusts and Heritage executed two 

nearly i~entical contracts entitled "Agreement" (collectively the "Agreement"). 

AFFIDAVIT OF CARL G. BEHNKE - 1 
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5. Under the terms of the Agreement, the Trusts were allegedly obligllted to pay 

Heritage for its tax and estate planning services a fee equal to "twenty-five percdrit (25%) of all 

present and future Taxes That Would Have Been Incurred As Projected For The Principals that 

would have been incurred by any Principal without a Utilization relating in any way to a Sale or 

relating in any way to any Strategy that has one of its objectives or byproducts the effect of 

reducing Taxes That Would Have Been Incurred As Projected For The Principals relating in any 

way to (Q all Property used to Implement one or more of the Strategies related to each Result, 

and (ii) all Property otherwise used in any way with any Strategy to attempt to obtain each Result 

... " Agreement, ~ 4.1. 

6. The Trusts believe that they are entitled to remuneration from Heritage for the 

fees paid to Heritage under t~e terms of the Agreement and for certain related fees paid to third 

parties because (i) the Trusts received no benefit frorp the tax and estate planning strategies sold 

to them by Heritage, (ii) the fees charged by Heritage were inherently unreasonable, and (iii) 

Heritage, when it sold such strategies, committed professional malpractice . . . 
7. In 2002, Trust No. 2 paid $123,468.30 to Heritage under the terms of the 

Agreement, but received no benefit from the transaction. In 2003, Trust No.2 paid $259,986.76 

to Heritage under the terms of the Agreement, but received no benefit from the transaction: 

8. In 2002, the Children's Trust paid $111,809.81 to Heritag~ under the terms of the 

Agreement, but received no benefit from the transaction. In 2003, the Children's Trust paid 

$255,140.83 to Heritage under the terms of the Agreement, but received no benefit from the 

transaction. 

AFFIDAVIT OF CARL G. BEHNKE - 2 
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9. In 2002, 2003, and 2004, in addition to amounts paid directly to Heritage under 

the Agreement, the Trusts paid additional amounts to legal and financial advisors in reliance 

, upon the advice afforded them by Heritage. 

10. In 2002, on the recommendation of Heritage, Trust No.2 paid $43,750.00 to 

Lewis, Rice & Fingersh, L.L.C., for a legal opinion regarding the tax and estate planning strategy 

sold to it by Heritage, for which the Trusts received no tax benefit. 

11. In 2002, on the recommendation of Heritage" the Children's Trust paid 

$43,750.00 to Lewis, Rice & Fingersh, L.L.C., for a legal opinion regarding the tax and estate 

planning strategy sold to it by Heritage, for which the Trusts received no tax benefit. 

12. In 2002 and 2003 Trust No.2 paid $5,571.75 to Ahrens & DeAngeli, PLLC, an 

accounting fum, in relation to the tax and estate planning strategy sold to it by Heritage, for 

which the Trusts receive~, no tax benefit. 

13. In 2002 and 2003 the Children's Trust paid $5,571.75 to Ahrens & DeAngeli, 

PLLC, an accounting fum, in relation to the tax and estate planning strategy sold to it by 

'Heritage, for which the Trusts received no tax benefit. 

14. In 2002 and 2004 Trust No.2 paid $4,404.00 to Whitley Penn, an accounting 

firm, in relation to the tax and estate planning strategy sold to it by Heritage, for which the Trusts 

received no tax benefit. 

15. In 2002 and 2004 the Children's Trust paid $4,404.00 to Whitley Penn, an 

accounting fum, in relation to the tax and eState planning strategy sold to it by Heritage, for 

which theTrusts received no taX benefit. 

AFFIDAVIT OF CARL G. BEHNKE ~ 3 
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16. In 2003 and 200.4, Trust No.2 paid $8,556.00 to Preston Gates & Ellis LLP in 

relation to the tax and estate planning strategy sold to it by Heritage, in order to mitigate 

damages caused by inadequate advice pr9vided by Heritage. 

17. In 2003 and 2004, the Children's Trust paid $8,556.00 to Preston Gates & Ellis 

LLP in relation to the tax and estate planning strategy sold to it by Heritage, in orde'f to· mitigate 

damages caused by inadequate advice provided by Heritage. 

18. Heritage placed into its Agreement a very comprehensive copyright statement 

and confidentiality provision on each of its pages. While neither of the Trusts nOr I agree that 

this provision is enforceable with respect to these or other Comt or arbitration proceedings, and 

expressly do not waive any right to contest its application, we are prepared to await this Court's 

direction before providing a copy of thct Agreement to the Cowt. That is why the Agreement is 

not attached to my affidavit. 

DATED this 'lu day of May, 2004, at Seattle, Washington. 

Carl G. Behnke -

AFFIDAVIT OF CARL G. BEHNKE - 4 
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Las and Sue Curtis 

From: 
To: 
Sent: 
Attach: 

Les, 

"MfcheUe McBrldeD <mlcheliemcbrll;\e@seanet.corlP' 
~'les Curtls'· <lacurtls@veJizon.net> 
Friday. October 03, 2003 11:58 AM 
Boolder-Trust.tif 

The~e documents are from John. He said. Just in case. you need them. 

Erin Buchlc:r 

CURTIS 004241 
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2fJo62~G13e. REB EN.TERPRISES 

~port«b'$ Tran$1I01ion. Dlaclo.ure Statement 
... AlIlt~tct yoar Iu rew 10. 

,.. Su 6eptlllU tll4t1Ucti onl. 

601 UNION STREiT. SUlTD' 3015 

. PAGE 0111:14 

1b Tax al!q!ter ref"~atl~ number (1 1-dfl/llS) (if any] 

NONE 
2 IdtnUIy the IY\lI of reporta~r9IrWlldlaR. Ch~ck 1h8 b0JC(eljlh&t !PP~J!u InllriKltons) 

a 00 l.IsI!d 1r:umaJ:lfon d D lass Iral1ll!otiOlf 
b CJ C4J11illaoliill nnsllOlloo I D TrnnsaCIIloo wllh alanlRC8IlI boole·lax dJlfsror1C8 
• D TllVll8G1lOll v.iIII coqtracillill ptol8ction I 0 .TrMsaodan WIlIl.ilfIBf assallblldlnu. parted 

3 H lhe II'3l1SaGIon t:l 'llsled lr:lI_un' ar 9ubllJ:Jnli;illy G/mIIar to a listed t~r::JCUon, fdenHty Iha IIBI&d IrwDatian 

(see.~1IC\lIIn8)'" SHQRT BALi O~ irs TREASURY SEClJ.BITI§jS i ~O'l'ICB 2QOO-44 

-4 Enlerdll! lJJII1~erd'll~! rcpornd oolbls form •••. ~ ................. _ .............. _ .................. _ .... _ ............................... _.... ... ___ ....:;1.;..,. 

/j If you lnmted In lila IIII1IslHIlfon nlOllQII anOil1ar 8I1IW. SUC!1 as a pal1n8t8hlp, All S oorporatron, or a tortiOR oorporallon, 
l'fel11l~lheJ1ameand emproyerrd6l1lllloatlon ouml>ar{EIN) of lIlat $!lilt'] ............. __ ................................................................ ,.. ____ _ 

NIA 

Elltetln &lIlulIB1' (al Md 1') ~Brow, IllS fIMlUmladttGSS of .sell parson to wllom yau paid a fa8 '111111 revard to lhc tran$w;livQ if\llal 
perwn [lIll_d.llIII'p;~d. or TIICQmnreI1ded your pllllidl'a~al1 in. lila ~I or prjrlided lax adviae l1laltdw th'ir.ll).ullilorl. 

lal trona (II) Addrl~B 

~ BElU'UGE ORGANIZA~ION I LLC 
5001 SPRING VALLEY ROAD, EAST 
iDALLAS'l'X ? 5 2 U 

LEWIS I RICE rt rnJGERSH, L.C. 
1500 N. BROADmY. SrrE 2000 
ST. LOUIS MO 63102 

, 

TOWER 

JNA 
ltaln 
1I:I.1&-Ol REDACTED CURTIS 004243 

.~~~ . " . ~.-." .-.. ':. :-.. '.'.:-"'- ..... :.:::.~:"?.-::.- .. :-:: ....... 
::-.. ' . -, . ,', ~'" 
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HI:.~ ENICMPRISES 

WARM SFRINGS INV2S~ORS L.P. 

T F~II. OeBCIlbelhlllads III ilia _action th;lt rWJI. \0 tiIJ ~Icltd Ill;< bunldil8, inr:lullnq YQvr DW1ldntlon In 1b~ hllll~OGUon, 
SEE S'l'ATEldENT 16 

& .atII"".xhantflls.llac7lbo Uta aJq)!IlDG lax bal1aftlt,ktokldlRg daduatfont, tlICIllllollt 110m groea inOQm .. llOnteO\1GoIIIOIl 

PAGE 82/e4 

01 oaill; Ill! credib. 111'_1116 (or IhIl abs81lC8 of adjuWnunls) m tilt bas" of proparly. ale. SWlllntlrucliont for mIllS dalallL 
PiON THE DEEMED TERMINATION OF THE LtC THE TAXPAYER RDCEIyED A BASIS IN 
THE ASSEIl'S HBLD BY· THE LLC EQUAL 'to THE TAXPAYIRS ADJ1T8'l'ED BASIS IN ITS 
LtC MJOO)!R ImRl!lS'l'. e:e:CAUSE 'OUt TAXUDS I S BASIS IN THE LLC WAS GRnTER 
THAN THE BASIS THE LLC HAD IN ITS ASSm r '1'HlI P"ElOmP ruRMINATION 
DECREASED GAINS ON SUBSE~ Dl$PqSITIOMS'OF SeCK ASSETS SOLD IN 200~. 

t EatiJllled tadeJlelia. Provldea SIIIIa/ilf.8l1311mali of the IIlIOunt 0/ &!1111 Ofilia ~c"d ux bea8«11 described abll\e Cor 88th 
aHectBd!3XlI2BI' ~g prllll'iIId rum yam). 

2001 - NO BEmiFITS RI!!SULTIID •• • _ • 
2Q02 - ESTIMhTED REDUCTION' TN FEDERAL l:NCOO AM LIABILI'l'X »~ROXIMATELY 
$' 6. 5 MILLION 
F'Q'rtJRe EBTroTED REDUC'l'ION IN FEDWL INCOME TAX LIABILITY AP"EROXIMATIil~Y 
UQ MI!,LIQN 

JWA Fum 81t88(11-2QO:t) 

REDACTED 

CURTIS 004244 

,-: .' :-;. . -:..' - ~ 
1--' .,< :,. '.'.~-:-.'.' , . ,:c.;:-

',-'": . ~";. '.' -:.: .. 

444-004 
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'Robert Adamonis" v.p. 
UnioD Bank of California, N.A. 
P.O. ,Box 3123 ' ' " 
Seattle, WA 98114-3123 

Dear Bob: 

'R.E.B. Enterprises 
" 520 Pike 

Seattle, Washington 
(206) 623-6~,40 

March 1, 2002 

Re: Warm Sprjngs Investors, LP 
" Silver Creek Partners, LLC 

,', G.W. Skinner Trust #2 " , ' 
G.W. Skinner Children's Trust fbo SaIly Beh~ 

The underSigned comprise ,,1 of the income and remiincler ben~ficiaries of the two trusts 
rcferencCd above: This letter serves to restate the intent and agreement of our meeting last ' 

, Novemper.2001. ' 

Acting on advice we solicited from Heritage Orgaiuzation.llC, we decided to initiate some ' 
'sophisticated tax planning, This planning required the creation of the limited partnership and 
limited liability company referenced above.' , I 

.weunde~d that, if were you the sole trustee oflhese trusts, UBOC would not have engaged, 
in this process. Further, we understand that bad we taken a vote of co-trusteeS on this issUe," 
UBOC's ~onservative policy of risk management would have ma~dat,ed a vote against. 

The baruc is ou~,agent for the Chnd~en's Trust,Wann Springs and :SilverCree1C, and one of three 
,co-tr.us.tees,fcir the Tr:Ust'#~., We h~reb};,exculpai~ a.:'d ,hold -t;JBOC ~~, for any , " , 
consequences resulting from these transactionS: : . .' , 

, " 

Carl Behnke ' 

, JOBclUlke,' . " 

UBOC 000403 

I 
, i 

i 
I 
I 
I 
I 

I 
! , I 

, I. 

I 
I 

I 
I 
i 
I ! . 
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,.les and sue Curtis 

Frtm' <Sd:l@CSTONE-ADV.COM> 
Ta: ~EBenI@AOL.CDT1> 
Cc: <art:lJtu;@ad.CCI'I't::', ~ClJ1Is@veriZm~ " 
sent Tuesday, DEa!fl1ler04, 200112:49 PM 
SUl1ect: 'TtBi1< VClJ' . 
I appreciat~ you taking the time to having breakfcist with me .. Over the past 
six years, we have med hard to earn ~ respect of you and your farruly. 
WhDe we may not.appear to be as experienced or sophisticated as some others 
you meet I·am confident that we are their intellectual equals, More -
importantly I believe, is our wisdom, which is evidenced by the way we have 

, structured our company. I am proud to, say tha~ our advice to you is not J 

· biased by self-selVing economic motive. 

To that end, I counsel you to carefully re-consider both the ethical issues 
and risk/rewalds associated with the proposed capital gainsefimioation . 
strategy, At the very least you might consider several different long-term 

. deferral oppor1uIlities that ate much Iess,risky. In addition, I recommend, .' 
that you comparison shop the offerings avaDable. I also recommend that you 
query who receives compensation if the fari1iIyadopts a particuiar sli'ategy. . . 
:(ReCenUy, we were offered very significant finders fees if we successfully 

.. ·referred Clients to a particular professional services finn that offers 
such products,' It gOes without sayfngthat we would. never ~t such a 
fee). ' 

.-

· F"ll1aIJy; we tieieve!hat our in-house and outside manag~ evawation 
, services are the equal or exceed the expertise of Canterbury. As of 

. 4I3Ml1, Canterbury reports on their Form ADV that they oversee $8 bilflOl1 
of assets. Cornerstone and CTC combine for 18 bHflOO doRais. The 
Can~ury ADV also descnbes themselves as Ii broker dealer, creatinQ a 
potential conflict of interest. . , 

I hope that we wlll be giv~ the opportunity to present our Ideas for ihe 
,<flVe~ifi~n'and m~agement of the trust assets; 

AQain, thank you for having breakfast with me this morning, 

Robert F. T renner" 
President 
Comel5tone Advisors, ··Inc. 
m 10ath Ave. NE, Suite 2000 
Bellevue, WA98004-5118 . 

· (4?5) 455-8181 

ps: Please proVide name for head "unter that you Dke ... 

/ 
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LEWIS, RICE & FIN GERSH, L.C. 

". A1TQRNEYS AT LAW 

MJCBAEL II. MtlLUGAN 
DmECf cue) «4-7'757 

SOD NollltOAJ)WAY.SllJT£2IItID 
ST. LOUIS, MISSOUllJ 0'02-2147 

WWW.LU.coM 
MMlILUCAN®LJ:WlSRJC&COM 

November 30. 2001 

VIA FEDERAL EXPRESS 

PERSONAL AND CONFIDENTIAL 

John S. Behnke, Carl G. Behnke and 
Union Bank of California, N.A., Trustees of 
G.W. Skinner Trust No. 2 
c/o REB EnteJ]lrises 
520 Pike Street. Suite 2620 
Seattle, Washington 98101-4001 

Dear Trustees: 

I am writing you to set forth our proposal regarding the legal services which this finn is to 
provide you. This letter identifies ~ose services and the terms of our engagement by you. 

Services to be Rendered. We are to furnish legal services in connection with steps you 
propose to take in the year 200] to establish and implement specific business strategies and to 
protect the value of certain of your investments. Our services wiJl include preparing documents 
fanning various entities to implement your planning decisions, and rendering advice concerning 
the tax and legal consequences of the transactions in which you engage. We shall also furnish 
you a written legal opinion as to the tax consequences of those transactions. 

Fees and Expenses. We propose to perform the above services for a total spm of 
$87,500, including expenses, of which S21,875'is to be paid as a non-refundable retainer upon 
your acceptance of this engagement Jetter. An additional amount ofS21,875 is to be paid upon 
the completion of the fonnation of various entities, but no later than December 28, 2001. The 
remaining $43,750 will be due within ten days after we have furnished our oP!Dion letter. 

! Confidentiality. All matters which you discuss wilh us are personal and confidential. 
Those 'mallers will not be shared with any individuals outside tile finn without your consent. 

I 
I 

) am sending you two signed originals of this letter. If the foregoing is acceptable to you 
as the terms of YOllr engagement of this 'firm, please sign and date one of those originals and 
retum it to me, together with your retainer in the amount of$2I,875. 

ST.1.0l!IS~ ~nSSOl'nJ • " ... NSAS Clf\". WSSOI:RI • sr. LOlliS 1'01'/0"\' • WASIJII'lCTOI'l, ~1IM;O\lRI • atI.LE\·JLI.f •• ILLlI'lOrS • LEAWOOD, IUNSAS 

LR-GWS 00858 
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'.. . .... ... 
LEWIS; RICE & FINGERSH, LC. 

John S.13cbnk~ Carl G.13~ and 
Union BIIIIk of CaHfomia, N~ TIUStces 
Novf'.tnbet 30, 2001 . 
Page 2 

If you have any questions regardjng the ibove. please feel free to get in touch with me. 

MDM:wp 
!m376.l 

UNION BANK OF CALIFORNIA, N.A., Trustee 

. By: -V-~'=fl.::f2~~==----

:Date: ___________ _ 

I 

LR·G\VS 00859 
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. Preston I Gates I Ellis u.P 
Budl go:: lhlllll' Rl"pI)Jtlllf': 

(~1hl) ':-i7 I iii" 

.;. 

PERSONAL AND CONFIDENTIAL 

·Mr. John S. Behnke 
REB Enterprises 
Two Union Square 
601 Union Street, Suite 3016 
Seattle, WA 98101-2341 . 

Re: Engagement Le~eT. 

Dear John: 

October 31, 2003 

Preston Gates & EllIS tLp'welcom'es the opportunity to serve' YQu.We appreciate 'your 
confidence iIi our finn and look forward to wolking with you. 

, Accompanying this letter is Preston Gates' Privacy Principles, and our Statement o'fLega] 
:Services and Charges. This letter and the statements (as supplement~ or amended by' this' 
letter). are' Preston's. engagement agreement, with you and w!ll co~tinue in effect unles.s we both 
make other ~tten aqange~ents. 

. .. 
The Scope of the Reoresentation 

Our engage~ent i~ limited· to advisi~g you. rega!di~g fede;al income. tax . reporting 
procedure issues generated by transactiops that occurred in 2002 relating to an investment that· 
became a "listed transaction" (Le.,. a transaction identified by the U.S. Treasury and the IRS as 
~'tax avoida.nce transactions) after you· initially make such investment. Our advice regarding the 

. procedural reporting issu.~ r~gard.ing the' 2002 transactions is focusCf;l Qn (i) complying with 
. applicable reporting requirements with a view to avoiding imposition. of interest or penalty 

charges 'related to underpayment of taxes and (ii) putting you in a position to participate in any 
future national settlement the IRS may offer regarding the underlying investment. : You have not 
asked us ·to. review the substance of the.underlyirig transaction or to advise you with respect to 
the merits of any particular tax characterization of the investirient. Moreover, you will not 
provide to us any of-the. documents relating to s.uch investme~t for our review. We have not 

. been engaged to address any possible claims you may have against third-parties regarding your. 
decision to engage in the investment.· In ~dition,. you have asked us to review the federal 
income tax aspects of liquidating Silver Creek Partners, L.L.C. (a.limit~ liability company 
formed under the Missouri Limited Liability Company Act on December 14, 2001). 

. ." . -. . . . . 

. . Check for Conflicts of Interest 

. We have made a check foiconflicts o'finterest, bas¢ upon the' infonnation that you have· . 
provided. We have located no present Conflicts ofinteresf. 

A ~W FIRM I A UllmD LIABILITY PARTNUSHIP IMelUOINS OTHER LIMITED LIABILITY .ENTims. 

915 fOURTH AVENUE, SUITE 2800 SEAnu, WA 98104·1158 TEL: (206/623·7560 fAX: (2061623-7022 WWW.prfStongales.eom 

Anchor ... Coeur d'Alene HOOK Ko •• · Orang. ci.u.oty Portiand 'Son Froncisco . S •• tll. Spokane Washington; DC 

PGE00053 
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Mr. John S. Behnke' 
October 31, 2003 ' 
Page 2 

We do not want to represent clients iIi connection' with specific matters in which other 
clienes interests are adverse to yours.' It is possible, however, that in the future, e?,isting or new 
clients may seek O!1f services in connection with matters which are not substantially related to 
our work for you but in which the interests of those clients may be adverse to yours. Please, 
wtderstand that our firm cannot undertake to represent you without assurance that you will not ' 
. seek, on the pasis of that representation, to disqualify us from repres~ting other clients in any , , 
matter that is not substantially related to our work for you. , We agree, 'however, that your, 
prospective consent to this conflicting representation would not apply in an instance where, as ' 
the result of representing you, we obtained, sensitive, proprietary or otherwise confidential 
information that, if lmown to any other client, could be used by 'them to your material 
disadvantage. As a client of the firm, you would, of course; receive the same consideration as 
our present clients in terms of conflicts posed by future clients. ' 

, Because ciI:cumstances changej both we' and you must be co'ntinually alert to the 
development of any conflicts. Please call us 'immediately if you become aware of a conflict or 
'potential conflict. 

Work Assignments 

I will be your principal contact, You ,should contact me with any questions that you may 
have about our work or any other aspect of our representation. You can reach me'directly at 
(206) 370-8380. Please feel free to caU my secretary, Jeanine Wiese, directly for any reason 'as 
well. She'can be reached at (206) 370-6631. Ifit is more convenient or you would prefer to talk 
with other attorneys working on 'this representation, please also feel fr~e to call one of those 
attorneys: 

~ appropriate, we may assign v,;ork to other partners, associates, legal assistants or other 
staff members. 'If you have questions about the staffing of your matter or other issues, please let 
'me lmow right away.-' . ; 

. We will also work with other representatives on your behalf. ' If you prefer that we orily 
take d~rections from or repQrt to particular people, please ac!.vise us in writing. Absent that, we 

, ,will assume that the representative with ~hom we are ~orking is authorized to provide direction 
to us and that he or she will disseminate our advice to you. ' 

, Fees, 

The attached statement explains how we generally establish ou): fees. While hourly'rafes 
, are not the only component of oqr fees, I want you to know my present hourly rate is $460. As , 
noted in the statement" we bill,monthly. If you ever have a question about a bill or disagree with , 
an entry, please call me immediately. Our hourly rates are typically adjusted annually and 
changes in the rates go into effect immediately. Those changes will thus be reflected in the next 
month's billing statement. ' 
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, " 

. Other Practices and Procedures 

The statement sets forth in more detail certain o( our ,firm's practices and procedures, 
such as scope of representation, conflicts of interest, work assignments, fees, ancillary charges, 
monthly billing statements, retainers or adv~ce fee deposits (if applicable), delinquent accounts 
and termination of services and relate~ matters. Please review the statement and contact me if 

. you have any questions about it.·· If there are any changes that you would like to see, we will 
need to agree to, them i~ writing. ' 

Ouestions 

We recognize that we" are in a service business .. We appreciate your cho'ice of Preston 
. Gates & Ellis LLP to serve your legal needs and we will strive to provide legal services in a 
manner that meets your expectationS. Please call me at any time regarding questions you may, 
,have about our services or billing practices. . ' , 

, 'If the foregoing meets with your approval, please sign the enclosed copy of this.Ietter, 
.. and return it to me in the return envelope provided within ten (10) days of the date of this letter. 
If you have any questions, p~~e feel free to call me. 

On behalf of alt' of us at'Preston Gates, we look f~rward to worktrig with you. 

, LWB:jw 
EnclosUre 

APPROVED AND AGREED: 

'JOHN S. BEHNKE' 

By __ ~ ____________________ ___ 

Very truly yours, ' 

PRESTON GATES & ELLIS LLP 
, ' 

By J(o.M~ v/~, 
Lance W. Behnke 

Date, 
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, PRIVILEGED AND CONADENTlAL 
ATTORHEY'(;UENT PRM~E 

TO: J.ohn S. Behnke 

FROII: Lance W. Behnke 

DATE: November 6, 2003 

SUBJECT: Procedural Issues re '2002 TaX RehIm and Listed Trarisaction Investment 
I .•. 

Introduc6on 

, This memorandum records our October 2,r2003, discussion of procedur.iJ. matters regarding the 
federal. inCome ~ reporting of the 2002 transactions associated with a 2001 investD:lent (the 
"J#1vestinentj that is a "listed traDsaction" {i.e., a 1ransactioD identified by the U.S. Treasury'and 
the Internal Revenue Service (the "IRSj as a "tax avoidance transactionj. 

Facts 

In our conversation you'~tamed that in 2001 certain famil)' trusts formed a limited partnership 
("LP', which in tum entered into a series of transactions {the "InvestmCntj. including the 
acquisition of an interest in a limited liability company (the "Companyj, all to ~eve Certain 
economic goals and also to yield significant federal income tax benefits (the "anticipated tax 
benefits"). During 2002, the Company entered into transactions in which LP realized a portion 
of the anticipated tax benefits. Also, during 2002 you became aware that the IRS identified the 
investment as a tax avoidancelrmsaCtion.1 ,,' , 

• 1 • 

1 Subsequent to our Conversation, I received by fax copies of the Form 8886 Reportable 
Trari.saction Disclosure Statement desc:Q'bing the Investment as similar to tr3nsactions descnOed 
in Notice 2000-44. The description indicates that LP (Warm Springs Investors, LP, a limited ' 
partnership owned by the two family trusts) received capital contributions in late 2001 of cash. 
coaporatc securities, and proCeedS from an open short investment in U.S. TreasUry Notes. 1.P ' 
contnbuted these assets to the Company in exchange for lc;ss than lOOOAl of the membership 
interests in the Company (and it appears that the Company assumed certain inchoate obligations 
associated with the proceeds from the open short investment that were not treated as assUmed 
liabilities for purposes ofIRC 152). In 2001, the Company closed out the U.s. TreasuCy Notes 
transaction, and LP became the sole owner oftlle Company, causing a liquidation oCthe 
Company for fc:deral mcome tax purposes. A3 a result of the liquidation of the Company, LP's 
tax bases in the Company's remaining 1ISSe;ts were incn:ased to equal LP's basis in its Company 
interest This bigher basis reduced gain on the sale,oIthese assets. 

. A LAW FilII I A ~IIIITEO LIABILITY ~ARTIIER$IIIIIIClUOING OTIIER UIITED LlABIlITT E1111T1ES 

, 115 fOURTH AVEIIVE 8um aot SEATTLE.." 111 ... ,15. TfL: (101' .210151. fAX: 12II.j 1n-7ID WWW.PWTOIIATES.CO. 

-. c..ar d'AIMe HoIIt KaI>g Cr_,1 CounIr POIIIaod ,s.a F,...i.co' $01liii0 S..... wulllotp .. DC 
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We understand that LP and the partnClS received a significant amount of ~on 'froni third ' 
party 3dvisors and from the promoter of the Investment prior to entering into the Invcstm~ 
This infoIIDation addressed the potential for an c:c:onomic profit We also understand that LP and 
the partners ~ved a tax opinion from a reputable law firm or accounting finn regardiDg the 
anticipated tax con.,'IeqUences of the Investmcot and the risks associated with reporting the 
Investment in certain ways. You indicated that the tax opinicin beld that,~ was substantial 
authority for the tax reporting position p~ by the promoter ~d that. more liIcely than not, 
such pOsition would be upbeld. Based on tliis opinion you reasonably believed aDd cuircntly 

, believe that the proposed reporting position more likely ~ not"wiI1 be upbeld. ' ' ' 

After LP made the InVcstu1ent, and prior to the lime LP or its p8rtners' filed their 2002 fedrial, 
income taxietums(Cxtc:odcd to Octobcr2003), youbc:came aware that the IRS bad included'the 
Investment as a tisted tra:Dsaction. We further undc:rstaDd that each 2002 return will properly 

, disclose the Inycstm~ pet IRS FOIDl 8Sg6, We did not discuss whether the parties should have 
reported the Investment onFoDD8886 in'a,~or year. 

" 

Review and Evaluation of Altemative Procedural Approaches , 

, In our conversation, we d.iscussc:d,tbrec altemative app.roaches, (c:acb is'desclibed:in detail below). 
that LP and its partilea could take with respect to the 2002 transactions re1ated to the Investmeot. , 
We examined tbfisc altc:matives with a focus on (i) avoiding interest and penalties on' 
undCrpaymeDt'oftaxcs.:and{ul rDaxTmizing the possibility th3t LP .and its partners c:Qitld ' 

, participate in any possible future national settlement the IRS may offer rcgirding the Investment. 
We considered the benefits and risks of each altcmative (asset out below). 

Following our discussion of the alteinative reponing procedureS, you deten:irined that Altemative . 
Two (i.e., file returns claiming the anticipated tax' benefits Qf the Invcstnient, and tile an 
amended return shortly after the due date for the extended return (October IS) tIW reverses such ' 
tax benefits, paying the additioual taxes) presented the most attractive approach, after weighing 
the benc1its and the risks associated with each alternatives, Alternative Two has the advantage 
of stopping the nmning of interest on underpayment of tax (with the filing of the amended mum 

, and paymCilt ortaxes as if the Investment had ribt occurred). Also, ~th respect to any tirtUIe 
national settlement offered by the'IRS re8anfing the Invcstmcnt, it allows the partnClS 10 be in a 
substantially similar position as taxpayers who claimed the anticipated tax benc1its of the .' 
Investment but did not file amended returns. 

We discussed two risks associated with Altcmative Two: ,(i) the possibility of an aecuracy 
related pcDalty under IRe 6662 (forty ~t of any undcrpaymentoftax in the case of 
ovcmatcmcnt of basis) and (Li) the possibility that the IRS's future national settlement offer 
might distinguish between taxpayers who file amended returns after claiming the benefit 'of lID 
Investment-type traDsaction and those that do not file amended returns. In the case of the 
accuracy related penalty, we pointed out that the, timely filed return (arid not the amended return) 

, is the operative return for purposes of dctcnnining the ~. We also noted that there can be, 
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DO.~ that the IRS will riot seck to impose these penalties and that, in the case of CCI13in 
prior national settlements, the IRS bad directed each local district to detmninc whether to assert 
the penalty on a taxpayer-by-taxpa~ basis. If this approach is taken in the case of the ' 
InvestmeDt, we believe that the IRS Should tab into account the fact that taxpayers'''dccision to 
report the anticipated benefits of the Investment On its timely return. and then to immediately file 
an amended return to eliminate such benefits and pay additional taxes. was undertaIcen to enable 

,the,taxpayer to participate in any future national sett1emeut. We pointed out'that the 
underpayment penalty would not apply if (i) there is substantial authority for the n:porting 
position, and (11) the taxpayer reasonably believed that the tax treatment was more likely than not, 
proper.' See IRe 6662(d)(2)(C). Moreover, a penalty should not beiqx>sed if the taxpayer has ' 
reasonable cause for the m:uJerpaymmt mel acted in good faith. See m.e 6664(b Xl) and Treas. 
Reg. 1.6664-4. Reasonable cause exists. where a,taxpayer reasonably relies in good, faith OIl an 
opinion ~ on a professional tax advisor's analysis of the pertinent filets and authorities that , 
U11lIIIlbiguously concludes that there is a greater than fifty percent likelihood that the tax ' 
treatment will be upheld if cbaJlenged by tbC IRS. We understand that you have received such ' 
opinions. We discussed the impact of the IRS's characterization of Investment-like transactions 
is "listed transactioos" on yOlD' reasonable belief as to the likclihood that the anticipated tax ',' 
benefits of the Investment will be upheld. Also, we disc:ussed the fact that you should xeport the 
traasaction OD Form 8886., ' ' , 

The'riSk that 1I1e IRS might nOtnlate the uitional settlement available to taxpayers who ~e 
amended retuIns after initially claiming the anticipated benefits of an Investment-like lXansa¢on 
is a possibility. However, the ratiOnal for distinCtions of this clistinctiOD is not clear' and would '. 
seci:n to be h:iconsistent with the policY to "cleaning up" all these types of ~ent3 in a single 

'approach. It would also seem to penalize taxpayerS who elected to remit the diSPuted taxes prior ' 
to 1I1e annonucement of the settlement.' ' , , 

Altemative One - DIsregard AntlC?ipated Tax Benefit of Investment, 'File Tax Refund Claim. 

~ 

• Step One~LP and each partner tile their 2002 federal income tax retwn by disregarding 
the anticipated federal income tax benefits ftom the Investment. Because these 
anticipated benefits are not repOrted, the partners would each owe the fUll amOUllt of 
fede:r8J iitcome tax 011 any income otherwise intended to be sheltered by the Investment 

• Step Two-A. S~sequent to the ~g of the 2002 return ~ at the earlier of (i) the 
running of the applicable statute oflimitatioos for refunds, or (u")the IRS's 
announcement of a national settlement with respect to the Investment, the parties would 
file a refund claim, reportUig the anticipated tax benefit from the Investment. 

• . Step 1'Wo--B, If the partners have to file a refund claim to avoid application of the statute ' 
of limitationS, and if the, IRS rejects the refimd claim, the partners would have to file a 

, ,refund suit (in District Court), to preserve their claim. 
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• Step 11vee. On the IRS's announcement of the national settlement position with respect 
to the transaction, partners apply to participate in the settlement 

• Participation in NationoI Settlement. It is possible that the IRS may seek to limit the 
national settlement to those taxpayers whose: initial mums included the anticipated tax 
benefits of the InvestmCQ.t-like trai:lsad:ion, lII)d exclude those individuals who claim the 
anlicipaled tax benefit through a refund claim. This possible distinction is logically , 
iDconsistent, and it is not Clear why the ~ might take ~ view. 

• i1llerest Risk on Underpayment. ,Because the partners will pay taxes without takii1S ~to 
accouat the anticipated tax beUe6ts of the Investment, there should be no undelpayment 
of tax with ~ to the Investment, and lhe:refore, nO inte:rcst should accrue on UDpaid 
taxes. (If the refund claim is permi~ prior to the time of tile DationaI scttleil;1ent,' and ' 
the partners aCtually receive a refund at suCh time, they may own interest to the extcat the 

, refund Constitutes an overpaymem.) To the extent it is determined that the partners bave 
, ovapaid tbc:ir taxes fLe., tbenational settlcm.cnt peqnits some tax benefit from the 
, ,mvestmenl), tIiey should receive __ on the ovcpaymeot of tax. ".. .. 

~' Accuracy Related PenoIty (IRC § 6662). The ac:curacy ~ penalty of IRe § 6662 
should not apply because the 'partners have not riported the anticipated bene~t of the 
Investm.ciut in their federal income tax IdmDs., ' , ' 

• Estirrwled Ta% PenoIty (IRC § 6654).' Assuming that the par1ners computed their 
estimated taxes takiJJg into account the anticipated tax benefit of the Investment. filing 

, the ~ returns without such tax benefits couJd n:sul.t in an undClpayment the estimated 
tax. 

'Altemative Two- File Consistently with Anticipated Tax Benefd, FOe Amended Retum,'and Wait for 
, Refund Claim ' 

• Step One. LP and each partner file their 2002 federal income tax return taking into 
account the anticipated federal income tax benefits from the InvestmenL Each partner's 
tax liability will be less because of the anticipated tax benefits of the InvestmenL 

• Step Two. 'v cry shortly after filing the 2002 federal iIlcome tax return, LPand each 
partner file amended fedenl income tax returns, revemng the anticipated tax benefits 
from the InvestmenL At ,the time each partner tiles its amended retum, it will remit 
additional taxes resulting from the, climination ofthc tax benefits oftbc Investment The 
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additional payment would include interest on the additional taxes from the due-date 
(Apri11S,2002) through the date of the payment . ' 

• Step 77Iree-A. Subsequent to the filing oftbc amended 2002 return and at the earJier of 
(i) the running ofthc applicable statute ofJimilations for refunds, or (U) the IRS's 
announcement of a Dationwide settlement with respect to the Investment, the partners 
would file a refund claim, reporting the anticipated tax benefit from the Investment. 

• Step Three-B. If the partners have to file a refund claim to avoid application ofth,e 
statute oflimilations, and if the IRS rejects the refund claim, the partners would have to, 
file a refund suit (in Dis1rict Court), to. preserve their claim. . 

• Step Four. On the IRS's aanouocement of the natioilal settlement position with respect 
to the transaction, the par1DerS should participate in the settlement (subject to the risk 
descnOCd below) and should be entitled to a refund and interest on any Portion of the 
anticipated tax benefit from the Investment allowed in such settlement 

." Partidpalionin Natio1rIll Settlement. 'Ibis ~ shoUld peDDit the partDers the . 
opportuDity to participate in any llalioual settlCQlent because such settlement should be 
otli:red to taxpayers whose ret1IiDS included the ~cipated·tax benefits olthe .. 

. . Jnvc;stuienl The filet that the partners subseqUently filed an amc:nded rcbm should not 
adversely 'affect the paitneD' opportunity to participate in·the settlement, but theIe ~ be. 
no 'guarantee that the IRS will take tbis approach. . , .. , 

.' Interest Risk on'~ Because the partners' tax return wiD xdlect the 
anticipated tax benefits oCtile Investment, then: will be an Wldcrpaymeut of tax for the 
period following the filing of the return.and prior to filing the amended return. Interest 

. wilhccrue on this lDlCiClpaymcnt prior to the time the partners file their amended returns. 
With the filing of the amended return and the payment of the additional'tax (and accIUed . 

. i:nlcrest), the interest risk: should be eliminated To the extent it is detenDined that the· . 
. partners bave overpaid their· taxes because of the positiou taken on the amended return 

(i.e.. the national settlement permits some tax benefit from the investment), they should 
feceive interest on the overpaymeut of tax. 

'. Accuracy ReloJed Penalty (IRe § 6661). The 2002 returns filed witmn the extension 
. period will reflect the anticipated tax benefit of the Investment, and therefore, it is likely 
that these returns will reflee; an underpayment of tax. The accuracy related penalty of 
IRe 6662 (forty percent of the tax undeqJaymeot in ~e case of oVerstatelnenl of basis) . 
could possibly apply to this underpayment To avoid'this penalty under the rules 
applicable to tax shelters, each partner must bave (i) subStantial authority for its tax 

position, and Cn) must reasonably believe that the treatment: c1aim!ld on the retgm was 
"moI'!= likely than not"property. Sec IRe § 6662(d)(2Xc). Also, the peDalty can be 

. . 
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abated if the partner demonstrates that there was "reasonable ~" for ~ 
, underpayment·and the taxpayer acted in good faith. IRe § 6664. Reasonable cause 

eXists where the taxpayer reasonably relied in good' faith on an opinion based on a 
. professional tax advisor's 8Dalysis of the pertinent factS and authorities tbat 

unambiguously co~ludes that there is a greater than fifty percent.likclihood that the tax 
treatment will be upheld if cballenged. Sec Treas. ~ § 1.6664-4( c). We uudc:zstand 
that the tax opinions obtained by the partners and LP inmalcing the Investment conCluded 

, that there was a greater than fifty percent likelih90d that the anticipated tax benefit would 
, be upheld if cballenged. 

• EstinWted Tar PenaltY (IRe § 6654). The estimated tax penalty is based on iPe tax' 
'shown on the retmD. filed by the due date and not on the tax shown on the amended 
return. Because the rctum includes the anticipated tax benefit of the Investment, there , 
zetum. the return should not result in application of estimated faX pcnal~ of IRe § 6654. 
,Sec Rev .. Rul. 83-36, 1983·1CB 358 .. , ' 

Aitemative Three - File Consistent with Anticipated Tax Benefit of Investment, Make Non-lnterest 
Bearing Deposit with IRS ., ' , 

.• Step One. The Company aDd each partner file their 2002 federal. incpme tax retum taking 
,intoaccollDt the anticipated fedenl income tax benefits ftom the Investment. The 
partners' tax liabjlitY will be reduced because they ~ into account the anticipated ~ . 
benefits of the Investmczit·' . 

•. Step Two. Pay into the U.S. Treasurt a "depOsit".geoerally equal to the amount of tile tax 
benefit oftbe Investment. This deposit will stop the rwming ofinterest on any 
undapaymc:ot of tax assoc:iatcd with claiining the anticipatecl, federal income ,tax ben«;fit . 
liom the Investment. As cxplainedbelow, the depoSit will offset interest on . 
undapaymc:ot of tax, but the IRS win not pay interest OD the portion of the deposit that 
Cltcceds the actual tax liabilitY.. 

• Step ThreL On the IRS's announcement of the national settlement position with respccrt . 
to the transaction, the partners will participate in the settlement. At. such time. the ' 
partners wou,ld agree to pennit the IRS to convert the deposit into a, taX paYmCllt, and 
would be entitled to a return of that portion of the deposit (but with DO interest) that 
exceeded the tax liability detemlined under the national settlement arrangement. 

• Parlicipalion iii NaJiorwl Settlement. This stt:ucture shOuld ~t the partners the 
opportunity to Participate in ~y natiolllll settlement because their returns reflect the 
anticipated tax benefit. 
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• Interest Risk on Underpayment. Because the partnetS will not pay any portion ofthc 
tax!=! sheltered by the Investment, then: will be an underpayment-of tax due at the time of 
the settlement Interest will accrue with respect to the underpayment. (IntereSt is . 

. suspended for individudls after eighteen months, if the IRS does not provide a notice to 
. thetaxpayec regarding the ~aid tax liability. However, it Is our understanding that the 
partners an: tEusts.) This intcn;st will be suspended by the·filing of the deposiL 

. However, the IRS will not pay any interest on the portion o(the deposit that exceeds the 
amount of tax ulti:matelydet~ with respect to the Investment (biking intO accoUDl 
the national settlement). . 

• A.t:erlTacy RelaJeiI Penalty (IRe § 6661). The accuracy related peaaltY of IRe § 6662 
should not apply because the partnetS have DOt reported the anticipated benefit of the 
investment in their fe4er8l income tax re.tums • 

. -Estimated Tat Penally (IRe § 6654). Assuming that the partners of the ColJ1pany 
computed their estimated taxes t.akinJ into account the anticipate9 tax benefit of the 
Investment, fiIhig the tax retums without such tax benefits could .result in an 
undeipayment the estimated tax. ,. , 

.. 
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MEM.ORANDUM 

To: TbeFiles 

From: . Ed Ahrens 

Date': October 8, 200 1 

Re: Salina Partnership L.P. - Tax Court Settlement 

Last Friday I talked with Martin Nissenbaum, DireCtor of Retirement Planning and' 
Personal Income Tax Planning for Ernst &. y'oung,ll.P ("E&.Y"). In·esseI\cc., he is their 
top personal income tix planning person. 1. asked Martin if he could confirm information 
that I had rec:eived tom other parties that the·settlement of Salina. Partnership wu Very 
favorable to the taxpayer. He respOnded that it was very' favorable, but that I should talk 
~y 'Witb Robert T. Carney in their Washington D.C. office who.was counsel for the , 
taxpayer P"PL ~oup, Inc:JFlorida Power & Light): . 

When thec:ase commenced, Mr. Carney was with Fulbright &: Jaworski. He continued as 
counSel after moviD& to E&:Y. Mr. Carney likewise confirmed that they achieved a very 
favorable settlement He referenced two other docket numbers (6653-00. 8I)d.10811-oo) 
set forth .on page 2 of the ·decision that were settled at the same time. 1 asked if. I' could 
ascertain the· ecOnomics of tile settlement by reviewing.those two additional dockeu. He 
Said ~ j wouJd DOt be 100'10 accurate if I did so. Mr. Carney offered to.ask the 
taxpJyers' vice president of tax for ~ission to provide m~ wi1h the details. of die 

. settlement. That person is out ofms office for the remainder ofdlis week. There is no" 
agreement with the IllS to not di~ose the Settlement terms and, therefore, Mr. Carney 

. thought his client might like it to be known that they settled very ·favorabIY. . 

.1' wUl Waii to hear back from Robert Carney next week. 

11101 Foustb AvtmIC PI.., Suite 4333 
. Seattle, Washington 98154 
Telephouc: 206/652-0101 
F~: 2n6/223-22:lO 

AIueus & Oe.¥,p.u.c. 

. , 

101 South CapiIOl BoaJeoranl, ~n: 1701 
Boise, Idaho 83701 . 
Tdephooe: 208/395-0001 
FIICSimiIe: 2D8/39S-0002 
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