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I. INTRODUCTION 

The Association appeals the trial court's factual 

determinations that it wrongfully withheld approval of Nauman's 

application to construct an accessory structure on their property, 

and that it breached both the Covenants and its duties under the 

Covenants by allowing "influential members" to usurp common area 

to the exclusion of other members. Intervenor Francis - one of the 

"influential members" - also appeals the trial court's determination 

that an access drive located within common area was not an 

easement, exclusive or otherwise, and its ruling restraining both the 

Association and Francis from interfering with Nauman's reasonable 

use of the common area. The trial court's decisions are supported 

by both substantial evidence and the law. 

To the extent necessary for a full affirmance, Nauman 

conditionally cross-appeals the trial court's application of RCW 

4.16.080(2) to their claims against the Association for breach of the 

Covenants, and the trial court's determination that Nauman 

breached the Covenants by temporarily piling dirt on the common 

area. This court should affirm and award Nauman their attorney 

fees on appeal. 
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II. ASSIGNMENTS OF ERROR FOR CONDITIONAL 
CROSS·APPEAL 

1. The trial court erred in applying the three-year statute 

of limitations under RCW 4.16.080 to Nauman's claims against the 

Association for its breaches of the Covenants and its fiduciary duty 

under the Covenants. (CP 2162-65,2312-14) 

2. The trial court erred in concluding that Nauman 

committed trespass and breached the Covenants by piling dirt in 

the common area. (CP 981-82, 2016-17) 

III. STATEMENT OF ISSUES FOR CONDITIONAL 
CROSS·APPEAL 

1. Nauman's counterclaims against the Association arise 

from the Covenants, including both the Association's express 

obligations and its fiduciary duties owed to its members under the 

Covenants. Because the Covenants are a written contract, should 

the trial court have applied the six-year statute of limitations under 

RCW 4.16.040? 

2. Did the trial court err in concluding that Nauman 

committed trespass and breached the Covenants by temporarily 

piling dirt on the common area, when the Association regularly 

permitted members to temporarily store materials on the common 

area? 
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IV. RESTATEMENT OF FACTS 

A. The Trial Court Found That The Association's Denial Of 
Nauman's Boathouse Application Was Unreasonable 
And In Bad Faith. The Trial Court Also Concluded That A 
Gravel Access Drive In The Common Area Of The 
Subdivision Was Not An Easement. 

Respondents are Clynt and Jan Nauman ("Nauman"), 

residents of the Pointe on Semamhoo Phase II (the "subdivision"), 

a 12-lot residential development in Blaine, Washington. (See CP 

2749-50) Appellant-Intervenors are Dean and Rosemarie Francis 

("Francis"), owners of the lot adjacent to Nauman. (See CP 235) 

Appellant is the Sunset Pointe Owners' Association (the 

"Association"), a non-profit homeowners' association whose 

members, including both Nauman and Francis, own lots within the 

subdivision. (See CP 2749) 

This action was commenced by the Association against 

Nauman for trespass and violation of the Association's Declaration 

of Covenants, Conditions, and Restrictions ("CCR's") for work 

performed by Nauman on their property and on common area of 

the subdivision after Nauman sought approval to construct a 

boathouse on their property and to use a common area known as 

the Gravel Access Drive (GAD) to access the proposed boathouse. 

(CP 2749-59) Nauman counterclaimed asserting that the 
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Association's denial of their boathouse application was 

unreasonable, arbitrary, and capricious. (CP 2731-48) Francis 

intervened seeking a determination that the GAD was an exclusive 

easement for Francis' property, which is adjacent to Nauman's 

property. (CP 234-37) 

The parties' claims were tried over 8 days to Whatcom 

County Superior Court Judge Ira Uhrig. Prior to trial, the trial court 

had ruled on partial summary judgment that Nauman had 

committed trespass by depositing soil on the common area located 

east of their home. (CP 2016-17, 2824-27) After trial to determine 

whether this trespass also constituted a violation of the CCR's, the 

trial court found that Nauman's actions, although "technically" 

trespass, were "reasonable and in good faith," and based on a 

"mistaken impression that they had the right to do so." (Finding of 

Fact (FF) 15, CP 971; Conclusion of Law (CL) 1, CP 981) 

(Appendix A) 

The trial court rejected the Association's claims that it "had 

no choice but to file suit against the Naumans," and found that the 

Association's actions were "retaliatory against the Naumans in 

response to prior years of animosity between the parties." (FF 16, 

CP 972) The court found the "Association's attempt to selectively 
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enforce other provisions of the CCRs against the Naumans for their 

actions in the common area [ ] to be discriminatory, arbitrary, 

capricious and in bad faith." (CL 5, CP 983) 

With regard to Nauman's counterclaims, the trial court 

reiterated its findings that the Association's actions toward Nauman 

were retaliatory. (FF 19, CP 973) The court found that the 

Association had imposed "higher standards" on Nauman's 

proposed boathouse by applying the "more restrictive Architectural 

Guidelines" that had never been formally adopted by the 

Association, and that had never been previously applied to other 

applications by members. (FF 22, 23, CP 974-75) The court found 

that the Association "wrongfully withheld" approval of the Nauman 

application for "improper reasons," and that its decision was in "bad 

faith, arbitrary and capricious." (FF 27(c), 29, CP 979, 980) 

The trial court rejected Francis' and the Association's 

allegations that the GAD was an easement for the Francis property. 

Based on "its reading and interpretation of the plat map, CCR's, 

Bylaws, Statutory Warranty Deeds, and other evidence at trial," the 

court concluded that "the GAD to Lot 12 is not an easement, 

exclusive or otherwise." (CL 11 (b)(i), CP 985-86) The court found 

that the "Association's position on the character of the GAD to Lot 
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12 was adopted purposely, deliberately and in bad faith by the 

Association, in complicity with and at the urging of the Frances, to 

improperly deny the Naumans' boathouse application." (CL 

11 (b)(v), CP 988) The court further found that even if the GAD 

were a non-exclusive easement, "the proposed frequency of 

ingress/egress is reasonable and would not constitute an 

unreasonable interference with the GAD and the Frances' use of 

the GAD." (FF 27(f), CP 980) 

The trial court found that the Association breached the 

CCR's and its fiduciary duties under the CCR's by failing to 

preserve the common area for the benefit of all members by 

allowing the usurping of the common area by "influential members." 

(FF 29, CP 980-81; CL 13, 14, CP 990) 

The trial court awarded attorney fees to the Association for 

fees incurred to bring suit to enforce the CCR's for Nauman's 

technical trespass. (CL 2, CP 982; CP 2781-83) The court 

awarded attorney fees to Nauman for fees incurred on all other 

issues in which they prevailed, (CL 16, CP 990-91; CP 2775-80), 

noting that Nauman "had at stake significant and important rights, 

including the right to use and access their own real property and to 

make the highest and best use of their property, as well as the right 
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to not be subject to the arbitrary and capricious conduct of the 

plaintiff." (Attorney Fee Findings of Fact (FF) 6, CP 2777) 

Both the Association and Francis appeal, assigning error to 

several of the trial court's findings of fact. Neither effectively 

challenge the findings. Accordingly, they are verities on appeal. 

Keever & Associates, Inc. v. Randall, 129 Wn. App. 733, 741, 1l 

12, 119 P.3d 926 (2005), rev. denied, 157 Wn.2d 1009 (2006) 

(regardless of an assignment of error, if the issue is not argued or 

briefed by citation to authority or to the record, the argument is 

deemed waived). Those findings actually challenged by appellants 

are supported by substantial evidence. "Evidence is substantial if it 

exists in a sufficient quantum to persuade a fair-minded person of 

the truth of the declared premise. So long as substantial evidence 

supports the finding, it does not matter that other evidence may 

contradict it. This is because credibility determinations are left to 

the trier of fact and are not subject to review." Burrill v. Burrill, 

113 Wn. App. 863, 868, 56 P.3d 993 (2002), rev. denied, 149 

Wn.2d 1007 (2003). 

The following restatement of facts recites the substantial 

evidence upon which the trial court based its findings, which fully 

support its judgment: 
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B. Nauman And Francis Are Neighbors In A Subdivision 
Governed By A Board That Consisted Of Francis And 
Four Other Members, Not Including Nauman. 

Nauman and Francis reside in a "gated and exclusive 

subdivision." (See CP 276) There are only six resident owners 

among the 12 lots. (RP 281, 838) Five are members of the Board 

of Directors that governs this "small" Association - Alan Williams 

(President), Barry Marshall (Vice-President), Kim Alfreds 

(Secretary-Treasurer), Dean Francis (Director), and Jon Lee 

(Director). (See RP 60, 101,837-38; Ex. 18, 19,20,21,92(37))1 

Neither Nauman has served on the Board since 2003, when Jan 

Nauman voiced concerns over the handling of certain financial 

matters and her concern that certain lot owners were treated more 

favorably than others. (RP 299-30; Ex. 60, 61) 

Nauman owns two adjacent lots (Lots 10 and 11) on the 

north end of the subdivision; their home is located on Lot 11. (RP 

114, 122) Francis owns two non-adjacent lots (Lots 7 and 12); their 

home is located on Lot 12. (RP 276-77; CP 275) Alan and Luanne 

Williams own Lot 8. (RP 276) Jon Lee owns Lot 9. (RP 276)2: 

1 By the time of trial, there were only three Directors on the Board 
- Williams, Marshall, and Alfreds. (RP 282-83) 

2 The pictures throughout this brief are from Exhibit 1 (Plat of the 
Pointe on Semiahmoo Phase II), attached as Appendix B. 
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C. East Of The Nauman And Francis Properties Is Common 
Area, Including A Gravel Access Drive (GAD). The 
Covenants Provide That Common Area Is For The 
Benefit Of All Owners In The Subdivision. 

Each lot within the subdivision is accessed by way of a 

private road - Pointe Road North - which connects the subdivision 

to Semiahmoo Drive, the adjacent primary arterial in the public road 

system. (Ex. 1) (Appendix B) Pointe Road North does not directly 
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abut any of the lots. (See Ex. 1) Each owner must cross "common 

area" to access their lot from Pointe Road North. (RP 278) For 

example, Nauman's driveway provides direct access to Lot 11 from 

Pointe Road North over common area. (RP 125, 1223) 

The lots owned by Francis and Alfreds, on the extreme north 

and south end of the subdivision, are separated from Pointe Road 

North by a larger amount of common area than the other lots. (See 

Ex. 1; RP 279) The plat contains two areas depicted within the 

common area and described as "Gravel Access Drive" (GAD). (See 

Ex. 1; RP 279, 358) One GAD reaches Lot 12, owned by Francis, 

and the other GAD reaches Lot 1, owned by Alfreds. (Ex. 1; RP 

279) The GAD in dispute in this case is located to the east of Lots 

11 (Nauman) and 12 (Francis): 

II 10 
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The County apparently required the inclusion of these GADs to 

avoid any direct access to the public road system over the drain 

field easements that are east of the southernmost and 

northernmost lots. (See RP 1021, 1039-40; Ex. 1: "All lots shall 

access onto Pointe Road North the only access to Semiahoo Drive 

shall be via Pointe Road North") 

Neither GAD is described as an easement on the plat. (See 

Ex. 1; RP 277-79) Instead, the GADs are located within "common 

area," described by the Association's CCR's as those parcels of 

real property that "are provided for the use and enjoyment of the 

owners of the lots of the subdivision." (Ex. 2, §§ I.B, III; CP 2283) 

To address the County's concern that each lot have access to the 

private road, the common area is dedicated for, among other 

purposes, the "maintenance and operation of the road system." 

(Ex. 2, § III) Like the plat, neither the Association's Bylaws nor 

CCR's reference the GADs as easements. (See Ex. 2, 3) 

When Nauman first acquired their lots in 1998, the developer 

"had in mind" that the owners of Lot 11 would access their lot over 

the GAD. (RP 340-42; Ex. 92(9)) Ultimately, Nauman located their 

3 In an unchallenged order on Nauman's Motion for Partial 
Summary Judgment, the trial court concluded that "those areas outside of 
the platted lots are common area." (CP 226-28) 
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driveway away from the GAD. (RP 341-42) Nevertheless, Nauman 

regularly used and maintained the GAD east of their property. (See 

RP 133, 344-45) Even after Francis constructed their home on Lot 

12 in 2006/2007 and started using the GAD to access their home, 

Nauman continued to use the GAD, as they did all other common 

areas, at their discretion. (RP 455-56, 461-62) 

D. Nauman Sought To Construct A Boathouse On Their 
Property, And Proposed Using The Common Area GAD 
To Access The Boathouse. 

Nauman decided to build an accessory structure on their 

property to store their boat. (RP 334-36) Nauman designed a 

boathouse for their 24-foot Sea Sport with the assistance of the 

home designer who had also assisted in the design of their 

residence. (RP 148,335-36,608) The boathouse was designed to 

complement the existing residence, using the same style and color. 

(RP 336, 383, 611, 612-13) 

Nauman's residence is on Lot 11. (RP 121-22) The Board 

had previously told Nauman that no accessory structure would be 

allowed on Lot 10 unless there was a primary residence on the lot. 

(RP 337) Nauman, therefore, decided to locate the boathouse on 

the northeast corner of Lot 11. (RP 336-37) In this location, the 

proposed boathouse would face east, requiring access over the 
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common area and across the GAD. (RP 339, 371, 401) Nauman 

could not access the proposed boathouse from their existing 

driveway because of primary and reserved septic fields in that area 

that would limit the turning radius for a boat trailer. (RP 337-42, 

371-73, 406-08, 471-72, 1317-18, 1324-25) The trial court found 

that the "orientation of the planned boathouse, such that 

ingress/egress is to the east across the GAD, is the most practical 

orientation in light of limitations of space, turning radius of boat 

trailers, and complications posed by the location of Lot [11]'S4 

reserve drain system." (FF 27(e), CP 979-80) 

During the summer, Nauman use their boat to fish in Alaska, 

which is where the boat would be located from May through August 

or September. (RP 269, 335-36, 342-43) During the winter, when 

the boat is rarely used, the boat would be stored in their proposed 

boathouse to allow Nauman to maintain and repair the boat. (RP 

342-43) Nauman testified that their proposed use of the GAD 

would not unreasonably interfere with Francis' use of the GAD. 

(RP 182, 342-43, 345) The trial court agreed, finding that the 

4 In the findings, there is a typographical error starting that the 
reserve drain system was on Lot 12. In fact, all of the evidence showed 
that the reserve drain system was on Lot 11, not Lot 12. (See e.g. RP 
337-42,371-73,406-08,471-72,1317-18,1324-25) 
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"proposed frequency of ingress/egress is reasonable and would not 

constitute an unreasonable interference with the GAD and the 

Frances' use of the GAD." (FF 27(f), CP 980) 

E. By The Time Nauman Presented Their Boathouse Plan 
To The Board, They Were At Odds With Both The Board 
And Francis Due To The Board's Preferential Treatment 
Of Francis. 

The Association's CCR's require that members obtain 

approval from an "Architectural Reviewer" prior to making any 

improvements on their property. (Ex. 2, § VI) When Nauman 

presented their boathouse plans in late October 2007, the 

Architectural Review Committee (ARC) - Williams, Marshall, and 

Alfreds - met with the Association's lawyer to discuss the Nauman 

boathouse plans. (RP 66-67) According to Williams, the Board 

met with their lawyer because "counsel has been involved for a 

number of years with problems between the Association and 

Nauman." (RP 87) 

For the first time since the Board took over Architectural 

Review in 2003, the Board decided to "outsource" architectural 

review of the Nauman boathouse. (RP 67 -68, 754-55) The 

decision to outsource architectural review of the boathouse was 

based on what was described as the "nature" of Nauman, including 
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Marshall's claim that they were "prone to digging down in minutia" 

to disagree with the Board's actions. (RP 782) In particular, 

Nauman had previously expressed concern that the Board favored 

its "friends," and did not act in the best interests of all of its 

members. (See Ex. 60; RP 309-11) For example, the Board's 

approval of the Francis construction on Lot 12 a year earlier had 

become a source of conflict. In approving Francis' proposal to build 

a large home on Lot 12, the Board took the position that it was 

"fine" with the plan since "a large home on Lot 12 affects nobody 

really except the Naumans." (RP 309, 779, Ex. 92(27)) 5 The 

Board had previously rejected Francis' earlier plan to build a large 

home on Lot 7 - which would have been located between the 

5 The Board informally approved the Francis construction during a 
"meeting" with Francis on Alfreds' yacht, but the Board did not notify 
Nauman of this meeting or their planned approval. (See RP 798-99; Ex. 
92(32): "Although the house plan was approved on Kim's yacht a couple 
of months ago, it may be a good idea to get it all in properly in the case 
that anything [is] challenged by any concerned party") Although the Board 
"encouraged" Francis to notify Nauman of their plans to build a "large 
home" (8,600 square feet) on Lot 12, which would "obviously" impact 
Nauman, the Board did not "require" Francis to do so, nor did the Board 
make any effort to notify Nauman of Francis' plans. (RP 780-71, 788-89; 
CP 275) 

In fact, Francis made no effort to discuss construction plans with 
Nauman until just prior to commencing construction. (See RP 316, 317, 
799-800) At the conclusion of their one and only meeting, which by all 
accounts was contentious, Francis advised Nauman "that this building 
had been approved by Architectural Review Committee and [Francis] had 
their permit from the county and they were going ahead and there was 
nothing [Nauman] could do about it." (RP 317) 
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properties of Board members, Williams and Marshall. (RP 773, 

774-75) 

In its letter to Nauman advising of the Board's decision to 

outsource review, the Board expressed that its "first concern" 

regarding the proposed boathouse was its location and Nauman's 

proposed use of the GAD to access their boathouse. (RP 74-75) 

The Board noted that the "professional reviewer may share that 

concern." (RP 75) 

That their use of the GAD was a "concern" for the Board was 

a surprise to Nauman, as it was common area for the benefit of all 

members, and Nauman had historically used and maintained the 

GAD without any objection. (RP 133, 344-45, 455-56, 461-62) The 

trial court found that "the Association had never previously asserted 

the GAD to Lot 12 (or the similar GAD to Lot 1) was an exclusive 

easement prior to the Naumans' boathouse application." (CL 

11 (b )(iii), CP 987) 

The Board's newly adopted position that the GAD was 

exclusively for the benefit of Francis' Lot 12 was of significant 

concern to Nauman because it favored two members of the Board 

- Francis and Alfreds - to Nauman's detriment. Alfreds, who was 

also a member of the Architectural Review Committee, used a 
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similar GAD to access his property. (RP 1304) Nauman believed 

Alfreds' involvement on this issue was a conflict of interest, 

because if the GAD east of Lots 11 and 12 was determined to be 

for the exclusive benefit of Francis' Lot 12, then the GAD east of 

Alfreds' property would also be considered for the exclusive benefit 

of his lot. (RP 1304) The trial court agreed, finding that "Mr. 

Alfreds improperly stood to gain from the Association's 

determination [that the GAD was an exclusive easement] by his 

ownership of Lot 1 and the GAD to Lot 1. Mr. Alfreds' failure to 

recuse himself was in bad faith and an abuse of his director 

responsibilities and duties." (CL 11(b)(iv), CP 988) 

F. The Association Sued Nauman For "Minor" Work 
Performed On The Nauman Property And Common Area 
While Awaiting Approval For The Boathouse. 

On December 6, 2007, while waiting for approval of the 

boathouse application, Nauman cleaned up the area where the 

boathouse was proposed to be located because Francis had 

previously complained that the area was "overrun with noxious 

weed and grasses." (RP 93-94. 164, 166-67) Nauman also 

"smooth[ed]" out the ground to better view the area where the 

boathouse was proposed to be located. (RP 164, 166-67, 206, 

404) Nauman "scraped" the area and deposited excess dirt on the 
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common area in a "tidy" fashion under a tarp, for "temporary 

storage." (RP 167, 170-71, 175, 206, 208) Nauman believed this 

was acceptable as it was the "normal practice" among members of 

the Association to use the common area when doing work on their 

property. (RP 171, 207) 

The trial court found that Nauman's "actions and 

expectations were reasonable and in good faith." (FF 15, CP 971) 

The trial court found that depositing dirt in the common area "was 

consistent with prior similar uses by members that did not require 

approval of the Association," was only "temporary," and did not 

"unreasonably interfere with other members' use of the common 

area." (FF 15(b), (c), (d), CP 971, unchallenged) The trial court 

found that the "scraping of sod in the anticipated location of the 

planned boathouse was minor in nature and substantially less in 

order of magnitude than work performed by other members." (FF 

15(f), CP 972, unchallenged) 

The Board took the position that Nauman violated the CCR's 

by doing ground work on their property and by depositing dirt on the 

common area. (RP 81-82) Williams described this as Nauman 

throwing "the gauntlet down," which made the Board "extremely 

upset." (RP 82) The following day, the Board, including Francis, 
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signed a resolution that the work performed by Nauman was a 

"flagrant breach" of the CCR's and directed the Association's 

attorney to "take the maximum permissible and/or remedial action 

that is allowed." (Ex. 102) The Board also "ratifie[d] and approve[d]" 

an unprecedented $10,000 fine against Nauman. (Ex. 102) 

Eight days after Nauman's alleged violation, and despite 

Nauman's explanations that they had not intended to violate the 

CCR's, the Association sued Nauman in Whatcom County Superior 

Court. (RP 91; CP 2749) The trial court found that the 

Association's initiation of suit against Nauman was "inconsistent 

with the Association's handling of prior instances of breaches" by 

other members, and was retaliatory against Nauman. (FF 17, CP 

973, unchallenged) 

G. Francis And The Board "Improperly Influenced And 
Prejudiced" The Architectural Reviewer To Deny 
Nauman's Boathouse Application. 

After deciding to outsource architectural review, the Board 

hired Craig TelgenhotF to review the Nauman boathouse plan. 

(See RP 1049-50) Telgenhoff was aware of the Association's 

lawsuit against Nauman. (RP 1056) Prior to commencing his 

6 The Association twice describes Telgenhoff as an "architect," 
(Association App. Sr. 11, 34), but at trial, Telgenhoff testified that he was 
not a "licensed architect." (RP 1042) 
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review, Telgenhoff spoke with Francis at length regarding their 

"concerns" with Nauman's proposed boathouse, including 

Nauman's proposed access over the GAD. (RP 348, 1051-52) The 

following day, during Telgenhoff's first site visit, Telgenhoff met 

once again with Francis to hear their concerns. (RP 1054-55) 

At his first meeting with Nauman, Telgenhoff told Nauman 

that "neither the [Board] or the neighbors were particularly happy 

that [Nauman] had made this application [and] that there was very 

little likelihood that it was going to be approved." (RP 350) It was 

clear from this discussion that the boathouse plan would not be 

approved if Nauman wanted to access the boathouse using the 

GAD. (RP 350-51, 1309-10, 1311) Based on this conversation, 

Nauman believed that Telgenhoff had already been convinced that 

the GAD was an exclusive easement that benefitted Lot 12 only. 

(RP 351) Nauman was concerned that Telgenhoff would not 

provide a "pragmatic and objective decision" on the boathouse 

plan, and that he was merely brought into "speak[ ] on behalf of the 

board" and Francis, and that Telgenhoff already accepted the 

"predetermined conclusions" of the Association and Francis. (RP 

352,1307) 
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In reviewing the Nauman boathouse plan, Telgenhoff applied 

the Shoreline Management Act to determine setbacks and height 

restrictions - even though the boathouse is located outside of the 

shoreline area - based on a document titled "Architectural 

Guidelines," which was independent of the Association's CCR's, 

but was provided to Telgenhoff by the Board. (RP 1057, 1058-59, 

1154-55) These Architectural Guidelines, as well as the 

"Architectural Checklist" that Telgenhoff also applied, have never 

been formally adopted by the Association. (RP 289-91, 1302-03) 

Furthermore, the application of the Shoreline Management Act was 

never applied to any other project proposed by members. (RP 

1302-03) Telgenhoff himself testified that Francis' accessory 

garage, which had been approved a year earlier by the Board, did 

not comply with the setback and height restrictions of the Shoreline 

Management Act, and had the Act been applied, the Francis 

construction should not have been approved. (RP 1088, 1108-09, 

1181; see a/so RP 794-96) 

Nauman believed that Telgenhoff was being "coached or 

guided" by the Board. (RP 361) Nauman's concern was well­

founded, Telgenhoff had met with Williams and Francis at Williams' 

home to discuss a "draft" decision prepared by Telgenhoff that had 
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not yet been shared with Nauman. (RP 1059-60) During this 

meeting, Williams and Francis directed Telgenhoff to look again at 

the Shoreline Management Act and other county regulations, as 

they believed there were stricter guidelines for height restrictions 

and setbacks than Telgenhoff had described in his "draft" decision. 

(RP 1060-62) Based on this direction, Telgenhoff revised his 

decision. (RP 1064) 

Ultimately, Teigen hoff denied Nauman's proposed 

boathouse plan, citing the setback and height requirements of the 

Shoreline Management Act and the fact that Nauman proposed to 

use the GAD for access. (RP 355, 358; see also Ex. 12) 

Consistent with the Board and Francis' position, Telgenhoff 

concluded that the GAD was for the exclusive benefit of Francis 

and Lot 12. (RP 355, 1081, 1134-35; see also Ex. 92(83) (email 

from Williams to Telgenhoff): The Board's "position is ongoing that 

the access drive is for Lot 12's benefit only. Can't hurt for you to 

send the board's position on that.") 

Nauman did not believe that Telgenhoff provided an 

independent fair and reasonable assessment of their proposed 

boathouse plan. (RP 362) The trial court agreed, noting that 

despite the fact that the Association attempted to avoid an 
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appearance of bias by appointing an independent reviewer, in fact 

"Mr. Telgenhoff's denial of the boathouse application, in whole or in 

substantial part, was unduly and intentionally influenced by the 

Association." (FF 25, CP 976) The trial court concluded that the 

Association "likely improperly influenced and prejudiced" 

Telgenhoff's decision. (CL 11 (b)(v), CP 988) 

H. Nauman Counterclaimed Against The Association For 
Denying The Boathouse Application Unreasonably And 
In Bad Faith. 

After several discussions with the Board and Telgenhoff, 

Nauman determined that the Board would never approve the 

boathouse plan. (RP 395) The Association asserts that Nauman 

could have "resubmit[ted] their application to address" the concerns 

raised by Telgenhoff in his denial (Association App. Br. 30), but 

Telgenhoff testified that no matter what Nauman did to address 

issues with the design of the boathouse, the application would not 

be approved if Nauman insisted on using the GAD for access. (RP 

1085) Nauman did not resubmit boathouse plans with any 

proposed changes seeing "no value" in resubmitting plans when the 

issue was access. (RP 370-71, 390; see a/so Ex. 92(58): "Basically 

your boathouse as proposed has been rejected. There is no further 

ARC or Board action pending on this proposal. Should you wish to 
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submit a revised boathouse proposal which corrects the problems 

with the original proposal, the ARC consultant and Board will be 

glad to review it.") Nauman counterclaimed in the Association's 

trespass suit once the Association made clear that any negotiations 

on the boathouse would require Nauman to "sign a document which 

says that the gravel access drive is for the exclusive use of Lot 12 

[ ] and restricted some of [Nauman's] activity on the common area." 

(RP 362) 

I. Francis Intervened In This Action After The Association 
Declined To Take The Position That The GAD Was An 
Exclusive Easement. 

As a Director on the Board, Francis was involved in the 

governance of the Association. When Nauman made some efforts 

prior to filing their countersuit to resolve the outstanding disputes, 

Francis stated to other directors: "We do not believe it is in the best 

interest of the community to look the other way when it comes to 

enforcing the rules. We appreciate that the Nauman's are causing 

a waste of time and money but I believe the board must stay the 

course and not allow them to get away with it." (Ex. 92(56)) 

After Nauman filed their countersuit, Francis apparently 

became concerned when the Association's attorney declined to 

refer to the GAD as an easement in its initial pleadings. (RP 1295-
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96) In an email, Francis stated that "it would be better if the 

attorneys acknowledged the gravel access drive as an easement 

and not refer to it as a common area." (RP 1294) Francis obtained 

their own attorney and intervened, seeking a determination that the 

GAD east of their lot was an exclusive easement for the benefit of 

Lot 12. (RP 1294; CP 234) 

V. ARGUMENT 

A. The Association Failed To Act "Reasonably And In Good 
Faith" In Denying The Nauman Boathouse Application. 

An Association has the duty to treat members fairly and to 

act reasonably in the exercise of its discretionary powers, including 

design-control powers. Restatement (Third) of Property 

(Servitudes) § 6.13 (1 )(b),(c) (2000). Here, the trial court properly 

invalidated the Association's refusal to approval the Nauman 

boathouse application after finding that the Associations' authority 

was not exercised reasonably and in good faith. Riss v. Angel, 

131 Wn.2d 612,625,934 P.2d 669 (1997). 

The crux of the Association's appeal is its claim that it acted 

reasonably in denying the Nauman's boathouse application. But the 

reasonableness of the Association's actions is a question of fact. 

Green v. Normandy Park, 137 Wn. App. 665, 693, ,-r 65, 151 P.3d 
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1038 (2007), rev. denied, 163 Wn.2d 1003 (2008). "In a bench trial 

where the court has weighed the evidence, this court's review is 

limited to determining whether substantial evidence supports the 

trial court's findings of fact and whether the findings of fact support 

the trial court's conclusions of law." Day v. San torso/a, 118 Wn. 

App. 746, 755, 76 P.3d 1190 (2003), rev. denied, 151 Wn.2d 1018 

(2004). This court "reviews all reasonable inferences in the light 

most favorable to the prevailing party. Though the trier of fact is 

free to believe or disbelieve any evidence presented at trial, 

appellate courts do not hear or weigh evidence, find facts, or 

substitute their opinions for those of the trier-of-fact." Jensen v. 

Lake Jane Estates, 165 Wn. App. 100, 104-05, 267 P.3d 435 

(2011) (citations omitted). 

Here, the trial court heard eight days of testimony and 

considered hundreds of exhibits and found as matter of fact that the 

Association acted unreasonably and in bad faith in denying the 

boathouse application. The trial court properly invalidated the 

Association's denial of the Nauman boathouse application, and this 

court should affirm. 

26 



1. The Association Improperly Imposed "More 
Restrictive Guidelines And Standards" On The 
Nauman Boathouse Application Than It Had On 
Other Applications. 

The Association's denial was unreasonable because the 

standard applied to Nauman's boathouse application was not 

enforced consistently. Riss, 131 Wn.2d at 625. The Association 

"wrongfully and purposely applied more restrictive standards and 

protocols" to Nauman's boathouse application by imposing 

Architectural Guidelines, which were never formally adopted by the 

Association, and which had not "historically been applied by the 

Association to applications by other members." (FF 22, 23, 27(b), 

GP 974-75, 978) 

The Association never formally adopted the Architectural 

Guidelines. (RP 290-91) Instead, it only sought to ratify the 

Architectural Guidelines after Nauman filed their counterclaims. 

(See Ex. 92(74); RP 291) Nevertheless, the Association applied 

these Guidelines, which are more specific and rigorous than the 

provisions set forth in the GGR's, to the Nauman boathouse 

application in order to deny it. (See Ex. 12; Compare Ex. 5 with Ex. 

2, § II, VI) See Riss, 131 Wn.2d at 625 ("a consent to construction 

covenant cannot operate to place restrictions on a lot which are 

27 



more burdensome than those imposed by the specific covenants"); 

Green, 137 Wn. App. at 694, ~ 70 (Association acted reasonably 

when it did not "attempt to impose more burdensome setback 

requirements than those imposed by the specific setback provisions 

of the covenants themselves"). 

The Association claims that "formal adoption" of the 

guidelines was not necessary because the CCR's provide that the 

"Architectural Reviewer may from time to time adopt such additional 

rules and regulations to allow for the reasonable accomplishment of 

the objectives and purposes stated herein." (Association App. Br. 

24, citing Ex. 2, emphasis added) But the Architectural Guidelines 

imposed greater restrictions than those set forth in the CCR's by 

mandating the setback and height restrictions under the Shoreline 

Management Act even though the boathouse was not proposed to 

be located within the zone contemplated by the statute. (Ex. 5) 

This was a "significant change" from anything set forth in the 

CCR's, which contains no setback or height restrictions, and went 

beyond merely "accomplishing" the "objectives" of the CCR's. (See 

RP 290; Ex. 2, § VI) 

Because the Architectural Guidelines imposed greater re­

strictions than those set forth in the CCR's, the guidelines served to 
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amend the CCR's, thus requiring formal adoption in an "instrument 

[ ] signed by not less than eighty percent (80%) of the owners of the 

lots in the Subdivision [and shall] be filed with the Whatcom County 

Auditor." (Ex. 2, § XIII) See Ebel v. Fairwood Park /I 

Homeowners' Ass'n, 136 Wn. App. 787, 792-93, 1117, 150 P.3d 

1163 (2007) ("In order for an amendment to be valid, it must be 

adopted according to the procedures set up in the covenants and it 

must be consistent with the general plan of the development.") 

Further, because the guidelines "Iimit[ed] the manner in 

which [Nauman] may use [their] land," it was also a restrictive 

covenant that was only enforceable if it "satisf[ied] the statute of 

frauds." Dickson v. Kates, 132 Wn. App. 724, 731, 733, 111114, 21, 

133 P.3d 498 (2006) (homeowners were not bound to a restrictive 

view covenant when the deed lacked a sufficient legal description, 

thus violating the statute of frauds); (RP 289-90). Thus, any 

adoption of the Guidelines had to be in writing. 7 

7 The need for written evidence of adoption of the Architectural 
Guidelines was especially appropriate here when it is unclear whether 
these more restrictive guidelines were intended to be applied by the 
original developers. The unsigned Architectural Guidelines are dated 
February 1, 1989. (See Ex. 5) The CCR's were recorded three years 
later, on February 20, 1992. (Ex. 2) Had the original developer intended 
for the more restrictive Architectural Guidelines to apply, the developer 
could have incorporated it into the CCR's, but it did not. 
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In any event, the trial court did not find that the Association 

acted unreasonably solely because the Architectural Guidelines 

were not formally adopted. Instead, the trial court found it 

unreasonable that the Association applied the more restrictive 

provisions of the Architectural Guidelines only to the Nauman 

boathouse application. As the Association acknowledges, "an 

unreasonable denial of a project by an association exists [ ] where 

property owners were treated inconsistently." (Association App. Br. 

29, citing Riss, 131 Wn.2d at 627-28) The Association cites to 

evidence where the "guidelines" or "checklists" are referenced for 

prior applications, but fails to establish that it required any other 

applicant to meet the restrictive standards of the Shoreline 

Management Act when the proposed structure is outside of the 

shoreline zone, as mandated by the Architectural Guidelines. (See 

Association App. Br. 7, citing Ex. 33, 40, 45) Even the building 

designer who assisted Nauman in the design of their home and 

boathouse, and who also assisted in the design of the Alfreds, Lee, 

and Marshall homes, was unaware of the existence of the 

Architectural Guidelines. (RP 608-09, 622) 
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2. The Association's Denial Of Nauman's Boathouse 
Application Was Retaliatory "In Response To 
Prior Years Of Animosity," And "Showed 
Favoritism To Influential Members" Who Would 
Benefit Most From A Denial Of The Application. 

As the Restatement of Facts show, there was substantial 

evidence that the Association's denial of the Nauman boathouse 

application was "retaliatory." (FF 29, CP 980-81) (See Restatement 

of Facts § F) Clynt Nauman asserted that the Association denied 

the boathouse application in retaliation, in part, for the limited work 

that was performed on their property and in the common area on 

December 6, 2007. (RP 347-49) The trial court agreed, finding 

that the Association's actions following this event reflected the 

"Association's prejudice and retaliation against the Naumans." (FF 

16,18, CP 972,973) 

The Association's denial of the Nauman boathouse 

application was unreasonable and in bad faith, especially to the 

extent it was based on its claim that Nauman was excluded from 

using the GAD, because it "showed favoritism to influential 

members" (FF 29, CP 980), who were "adamantly opposed" to 

Nauman's plans. See Day, 118 Wn. App. at 761-62 (Committee 

breached its duty of good faith when one of its members was 

"adamantly opposed" to the plan and "could not be an objective 
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Committee member"). Both Francis and Alfreds, who were 

members of the Board, benefited from a determination that the 

GADs were exclusive easements. An exclusive easement would fit 

Francis' "vision" for their property. As Rosemarie Francis stated in a 

declaration, "when we purchased the lot we wanted a very high end 

home with an exclusive private driveway entrance." (CP 274) 

The trial court rejected the Association's claim that "it 

retained an independent architectural reviewer from outside of the 

membership, precisely to avoid any claim of bias or prejudice in the 

decision-making." (Association App. Br. 33) In defense of their 

decision to deny Nauman's use of the GAD to access their 

proposed boathouse, the Association claims that its decision "was 

informed by the architectural reviewer - an opinion on which they 

were entitled to rely." (Association App. Br. 39) But in fact it was 

the Board and Francis who informed the reviewer's decision on the 

GAD, not the other way around. (See Restatement of Facts § G) 

This case is different from Heath v. Uraga, 106 Wn. App. 

506, 24 P. 3d 413 (2001), rev. denied, 145 Wn .2d 1016 (2002) 

(Association App. Br. 29) where the court affirmed a denial of a 

consent to construct by a committee member who had a personal 

interest in the construction. There, two other members 
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"independently investigated" and rejected the plans. Heath, 106 

Wn. App. at 518. Further, the trial court found that the member with 

a personal interest acted "fairly." Heath, 106 Wn. App. at 517. 

Here, there was no "independent investigation," because the trial 

court found that the Association "improperly influenced and 

prejudiced" Telgenhoff's decision to deny Nauman's boathouse 

application. (CL 11 (b)(v), CP 988; FF 25, CP 976) Further, and 

more importantly, the trial court here did not find that the interested 

members - Alfreds and Francis - acted "fairly," as in Heath. 

Instead, the trial court found that Alfreds acted in bad faith and 

"abuse[d] his director responsibilities and duties," by not recusing 

himself. (CL 11 (b)(iv), CP 988) The trial court also found that 

Francis was "complicit" with the Association in "improperly deny[ing] 

the Nauman's boathouse application." (CL 11 (b)(v), CP 988) 

The Association's decision rejecting Nauman's construction 

application was also "unreasonable and arbitrary because their 

decision was made without comparing the proposed home with 

other homes in the neighborhood." Riss, 131 Wn.2d at 612. As 

the trial court found, "Telgenhoff failed to consider surrounding 

structures (such as the mass and height of the Frances' nearby two 

(2) story detached accessory building on Lot 12) when he rejected 
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the boathouse for its 'shock value' on the basis of mass and 

height." (FF 27(d), CP 979; see RP 1088) 

Finally, the Association claims that the fact the trial court 

agreed with some of the proposed variances recommended by the 

architectural reviewer who replaced Telgenhoff two years after 

Nauman filed their counterclaim "underscore[es] the 

appropriateness of the Association's denials." (Association App. 

Br. 41) This second reviewer was brought in to review the Nauman 

boathouse plan for the parties' mediation after Nauman 

countersued. (RP 649, 675) The fact that the Association finally 

appointed an architectural reviewer who the trial court found was 

"unbiased, independent" and who was allowed to make decisions 

without "undue influence" two years after the countersuit was filed 

does not absolve the Association of its bad faith prior to 

commencement of the suit. (See FF 27(b), CP 979)8 

In any event, a denial of a consent to construct may be 

unreasonable and in bad faith even if the trial court makes minor 

8 For example, without the Association's "undue influence," the 
second reviewer, Landsem, expressed his opinion that there was no 
evidence that the GAD was an easement. (RP 658-59, 663, 667-68) 
Landsem also suggested a reasonable reduction in the height of the 
boathouse originally proposed by Nauman to a little over 28 feet (RP 
691), as opposed to Telgenhoff who asserted that Nauman's boathouse 
could not exceed 15 feet in height. (RP 1076) 
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modifications to the applicant's original plans. See Riss, 131 

Wn.2d at 638 (affirming determination that Association's refusal to 

approve homeowner construction plans was unreasonable and in 

bad faith even though trial court agreed that the exterior finish 

proposed by homeowner was not proper); Day, 118 Wn. App. at 

754, 768-69 (affirming the determination that Association's refusal 

to approve homeowner construction plans was unreasonable and in 

bad faith even when the trial court's judgment entitling homeowner 

to build contained a condition that the height of the structure be less 

than homeowner originally planned). The Association had tainted 

the architectural review process up to and through the time 

Nauman filed their counterclaim, and the trial court properly found 

that its denial was unreasonable and in bad faith. 

B. The Trial Court Properly Concluded That The GAD Was 
Not An Easement, Exclusive Or Otherwise, And The 
Association Could Not Prevent Nauman From Using The 
GAD To Access Their Proposed Boathouse. 

1. Nauman Has Standing To Challenge Francis' 
Assertion That The GAD Is An Easement. 

Nauman has standing to challenge Francis' claim that the 

GAD located within common area east of their property, which they 

regularly used since first acquiring their property from the original 
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developers, is an easement for the benefit of Francis.9 "A party has 

standing to raise an issue if it has a distinct and personal interest in 

the outcome of the case. Stated another way, a party has standing 

if it demonstrates a real interest in the subject matter of the lawsuit, 

that is, a present, substantial interest, as distinguished from a mere 

expectancy, or future, contingent interest, and the party must show 

that a benefit will accrue it by the relief granted." Timberlane 

Homeowners Ass'n, Inc. v. Brame, 79 Wn. App. 303, 307-08, 901 

P.2d 1074 (1995), rev. denied, 129 Wn.2d 1004 (1996) (citations 

omitted) (Francis App. Sr. 32). 

Nauman has a "distinct and personal interest" in the 

determination of whether the GAD is an easement for the exclusive 

benefit of Francis. (Ex. 2, § III) Nauman has standing under the 

CCR's to enforce their rights to the continued use and enjoyment of 

the common area, including the GAD, against the Association's or 

9 Francis argues that the "trial court erred in failing to grant 
Francis' Motion in Limine to prevent the Association from arguing that the 
GAD was not an easement." (Francis App. Sr. 27-31) However, Francis 
cites no order in the record reflecting the trial court's ruling. In its 
assignment of error, Francis cites only to its motion - not to any order. 
(See Francis App. Sr. 3, citing CP 213-14) In any event, in response to 
the motion, the Association stated it had "no intention of arguing or 
presenting evidence regarding the character of the gravel access drives 
at the subdivision." (CP 1903) Francis fails to show that they are 
aggrieved. 
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Francis' claim that the GAD was an exclusive easement to the 

exclusion of Nauman. (Ex. 2 § X)10 See Mack v. Armstrong, 147 

Wn. App. 522, 527-28,,-r 12,195 P.3d 1027 (2008) (holding that the 

Covenant's language allowing owners to enforce covenants in law 

or equity gave the owners standing), compare Timberlane, 79 Wn. 

App. at 308 (Francis App. Sr. 32) (Association had no standing 

because the Covenants only granted the Association authority to 

"maintain" common property, not "enforce" members' easement 

rights). Even beyond the CCR's, "the general rule is that the 

owners of individual parcels are all individually entitled to enforce 

the restrictive covenant benefiting their properties." Mack, 147 Wn. 

App. at 528 (citing Restatement (Third) of Property: Servitudes § 

5.7 (2000)). 

2. The Trial Court Properly Concluded That The GAD 
Was Not An Easement, Exclusive Or Otherwise, 
For The Benefit Of Lot 12. 

a. The Plat Did Not Establish An Easement For 
The Benefit Of Lot 12. 

The "Gravel Access Drive" described on the plat for the 

subdivision did not create an easement for the benefit of Lot 12. An 

easement is an interest in land and is therefore subject to the 

10 Under the CCR's, the Association is prohibited from "subdivision 
or partition of the common areas." (Ex. 2, § II/(A)) 
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statute of frauds. Berg v. Ting, 125 Wn.2d 544, 551, 886 P.2d 564 

(1995). "Under RCW 64.04.010, every conveyance of real estate, 

or any interest therein, and every contract creating or evidencing 

any encumbrance upon real estate, shall be by deed. Every deed 

shall be in writing, signed by the party bound thereby, and 

acknowledged." Berg, 125 Wn.2d at 551 (citations omitted). 

Here, it is undisputed that there is no deed conveying the 

GAD to Lot 12 as an easement. Instead, Francis argues that the 

plat "created an exclusive easement for Lot 12." (Francis App. Br. 

35) Francis asserts that "a private easement can be created simply 

by drawing and indicating the route on the face of the plat." (Francis 

App. Br. 35, citing M.K.K.I., Inc. v. Krueger, 135 Wn. App. 647, 

145 P.3d 411 (2006), rev. denied, 161 Wn.2d 1012 (2007); Moore 

v. Clarke, 157 Wash. 573, 289 Pac. 520 (1930)) But in order to 

create an easement, the grantor must specifically intend to create 

an easement. Zunino v. Rajewski, 140 Wn. App. 215, 222, ~ 28, 

165 P.3d 57 (2007). No particular words are required, but there is 

no question that "words which clearly show an intention to give an 
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easement" must be used. 11 Zunino, 140 Wn. App. at 222, ~ 28, 

(citing Beebe v. Swerda, 58 Wn. App. 375, 379, 793 P.3d 442, rev. 

denied, 115 Wn.2d 1025 (1990)) (emphasis added); RCW 

58.17.165 (if plat is subject to dedication, "the certificate or a 

separate written statement shall contain the dedication of all 

streets"). 

In Zunino, Division Three held that a "private road and utility 

easement" document did not create an easement because the 

document "did not show an intent to convey an easement." 140 

Wn. App. at 222, ~ 29. While the documents had words to the 

effect that "this easement was created as medium of ingress and 

egress," and was signed by an "owner of record of the property 

involved with the easement," the "documents failed to convey an 

easement because the words do not demonstrate a present intent 

to grant or reserve an easement." Zunino, 140 Wn. App. at 222, ~ 

29; See a/so McPhaden v. Scott, 95 Wn. App. 431, 434, 975 P.2d 

1033 (1999), (recorded map titled "Access Easement - Lots 251-

256," which included language describing the easement, but no 

11 Francis claims that the trial court should have applied a 
"preponderance of evidence" standard (Francis App. Sr. 36), but they cite 
no authority for this proposition, and their claim is inconsistent with 
Zunino, 140 Wn. App. at 222, 1[28. 
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dedication language, was not sufficient to create an "express 

easement"), rev. denied, 138 Wn.2d 1017. 

Francis' reliance on M.K.K.I., Inc. v. Krueger is misplaced. 

There, the court held that the plat had "appropriate dedication 

language" that the owners "hereby grant and reserve the 

easements as shown hereon for uses indicated." Krueger, 135 

Wn. App. at 654, 11 21. On the face of the plat, certain areas were 

marked "access ease, utility ease, well access ease." Krueger, 

135 Wn. App. at 655, 11 26. Accordingly, the court held that the 

dedication language coupled with the description of the marked 

areas on the plat as "ease" was "sufficient to establish" easements 

for the benefit of the plaintiff. Krueger, 135 Wn. App. at 656, 1128. 

Here, to the contrary, there is no "dedication language" on 

the plat to convey an easement. (See Ex. 1) At most, the legal 

description on the face of the plat merely states that it is "subject to 

restrictive covenants and easements of record. AF 920220046." 

But it is undisputed that the only "easements of record" are the 

"drainage easements" described in the CCR's recorded at 

920220046, and on the face of the plat. 

Further, the GAD is not described as an "easement," 

exclusive or otherwise, on either the plat or in the CCR's. If the 
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original developers intended for the north and south GADs to be 

easements, they could have described them as "easements," as 

they did for the drain field and drainage easements. See e.g. 

Moore, 157 Wash. at 578 (easement encumbering servient estate 

existed when the plat showed dotted line marked as "sewer 

easement," and holding that sale can be set aside when purchaser 

was unaware of encumbrance on title). In any event, even if the 

word "access" in "Gravel Access Drive" implies that it is an 

"easement," without the requisite dedication language showing an 

intent to convey the easement, no easement was created, and 

certainly not an exclusive easement. See Zunino, 140 Wn. App. at 

222, ~ 29. 

Francis claims that the word "easement" is not necessary to 

create an easement, and that in Rainier View Court Homeowners 

Ass'n, Inc. v. Zenker, 157 Wn. App. 710, 238 P.3d 1217 (2010), 

rev. denied, 170 Wn.2d 1030 (2011), "an easement was found by 

indication of an area on a plat map as nothing more than 'Tract B' 

and the word 'park.'" (Francis App. Br. 37-38) But that is not true. 

Division Two held that an easement was created by the dedication, 

which specifically stated an intent to convey an "easement." 

Rainier, 157 Wn. App. at 721, ~ 20. 
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b. The Trial Court Properly Determined That 
There Was Insufficient Evidence To Support 
A Determination That The GAD Was An 
Easement. 

Whether a grantor intended to create an easement must be 

determined from the language of the instrument. A court should 

only resort to extrinsic evidence if intent cannot be determined from 

the instrument. Sunnyside Valley Irrigation Dist. v. Dicke, 149 

Wn.2d 873, 880, 73 P.3d 369 (2003). Here, by its silence, the plat 

is unambiguous in that an easement for Lot 12 was neither created 

nor conveyed. Extrinsic evidence cannot be used to establish a 

contrary result. Selby v. Knudson, 77 Wn. App. 189, 194-95, 890 

P.2d 514 (1995). 

Although under the circumstances the trial court should not 

have considered extrinsic evidence, it in fact did, and in any event, 

properly reached the conclusion that the GAD was not an 

easement. It is the province of the trial court to weigh the evidence. 

So long as its findings of fact are supported by substantial evidence 

this court should "not substitute its judgment for that of the trial 

court even though it may have resolved a factual dispute 

differently." Sunnyside Valley Irr. Dist., 149 Wn. 2d at 879-80. 
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After weighing the evidence, the trial court properly 

discounted the testimony of Richard Prieve, who had apparently 

been involved in preparing the plat for the subdivision, because it 

was not consistent with the language of the plat. Prieve did not 

explain what was written on the plat. Rather, he described what he 

alleges was intended to be written. Prieve not only claimed that the 

GAD was intended to be an easement, but that it was an easement 

for the exclusive benefit of Lot 12.12 But the court must focus on 

the objective manifestation in the agreement, rather than on the 

subjective intent of the parties. Hearst Communications, Inc. v. 

Seattle Times Co., 154 Wn.2d 493,504, 115 P.3d 262 (2005). In 

other words, the court declares the meanings of what was written, 

not what was intended to be written. Hearst, 154 Wn.2d at 504. 

The trial court recognized that Prieve's interpretation would 

require the court to "add words to the Sunset Pointe plat," which it 

12 Although Prieve initially testified that the GAD was an exclusive 
easement because it was intended to be an "individual driveway" that 
could not be shared (RP 1015-16), he also testified that the GAD was 
required by the County to ensure that those lots on the furthest end of the 
subdivision had access to the private road to avoid any access directly to 
the public road over the drainfield. (RP 1021-22) The latter point was 
consistent with the written language of the plat that "all lots shall access 
onto Pointe Road North the only access to Semiahoo Drive shall be via 
Pointe Road North" (Ex. 1), but this did not create or convey an exclusive 
easement. 
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properly declined to do. (FF 27(a), CP 978) Instead, the trial court 

determined that the words, "Gravel Access Drive," did not create an 

exclusive easement "and the reference appears to be simply to 

show the extended access drive necessary to access the Lots 1 

and 12 at the extreme northern and southern ends of the Sunset 

Pointe development." (CL 11 (b)(ii), CP 986) This finding is 

supported by substantial evidence. (See Ex. 1; RP 1021-22) 

Furthermore, as the court elicited in questioning Prieve, his 

claim that the GAD's were private driveways that could not be 

shared made no sense in light of the fact that Lot 2, like Lots 1 and 

12, was separated from the private road. (See Ex. 1) If Lot 2 cou Id 

not share the GAD with Lot 1, it would essentially be landlocked, 

and would somehow have to "make [do]" on its own: 

As the trial court noted, "how in the world is Lot 2 [ ] going to have 

access to their property [if the GAD is only for Lot 1 ]?" (RP 189) 
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Also, the trial court properly found that the decision on 

preliminary plat approval was not conclusive on the question of 

whether the GAD was an exclusive easement for Lot 12. (Francis 

App. Br. 41) As a purported condition of approval for the final plat, 

the County required that "a blanket easement or a series of 

specifically located easements shall be established to ensure that 

each lot has legal and physical access to the private road through 

the common area." (Ex. 71) But the final plat did not include a 

"blanket easement" or "specifically located easements." (See Ex. 1) 

Instead, the common area is shown on the plat, the face of the plat 

states that "all lots shall access onto Pointe Road North the only 

access to Semiahoo Drive shall be via Pointe Road North," and the 

CCR's provided that among the purpose of the common area is 

"maintenance and operation of the road system." (Ex. 1, 2) 

The trial court noted, Prieve "acknowledged that he did not 

have personal knowledge of any changes that may have been 

agreed to by the County and the original developer between the 

preliminary plat approval and final plat approval." (FF 27(a), CP 

978) Accordingly, based on this evidence, the trial court 

determined that the developers' dedication of common area for the 

"operation of a road system" was acceptable to the County in lieu of 
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the creation of easements. Jensen v. Lake Jane Estates, 165 

Wn. App. at 104-05 (this court reviews all reasonable inferences in 

the light most favorable to the prevailing party). 

The trial court properly concluded that there was insufficient 

evidence that the GAD was an easement, and certainly not an 

exclusive easement. "[A]n exclusive easement is an unusual 

interest in land; it has been said to amount to almost a conveyance 

of the fee. The grant of an exclusive easement conveys unfettered 

rights to the owner of the easement to use that easement for 

purposes specified in the grant to the exclusion of all others. 

Because an exclusive grant in effect strips the servient estate 

owner of the right to use his land for certain purposes, thus limiting 

his fee, exclusive easements are not generally favored by the 

courts." Latham v. Garner, 105 Idaho 854, 856, 673 P.2d 1048 

(1983). "No intention to convey such a complete interest [of an 

exclusive easement] can be imputed to the owner of the servient 

tenement in the absence of a clear indication of such an intention." 

Latham, 673 P.2d at 1051; see e.g. Hoffman v. Skewis, 35 Wn. 

App. 673, 675-76, 668 P.2d 1311 (1983) (an order granting a 

"permanent easement as private way of necessity for his private 
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use" was not sufficient to create an exclusive easement), rev. 

denied, 101 Wn.2d 1001 (1984). 

Finally, the trial court properly concluded that even if the 

GAD were an easement, the Association could not prevent 

Nauman's reasonable use of the GAD, which other members of the 

Association were entitled to use as beneficiaries of the common 

area (the servient estate), so long as their use did not unreasonably 

interfere with Francis' use. See Thompson v. Smith, 59 Wn.2d 

397, 407-08, 367 P.2d 798, 803 (1962) ("the rule is that where a 

right of way is established by reservation, the land remains the 

property of the owner of the servient estate and he is entitled to use 

it for any purpose that does not interfere with the proper enjoyment 

of the easement"). As the trial court found, Nauman's "proposed 

frequency of ingress/egress is reasonable and would not constitute 

an unreasonable interference with the GAD and the Frances' use of 

the GAD even if the GAD were a non-exclusive easement." (FF 

27(f), CP 980) 

3. It Was Within The Trial Court's Discretion To Make 
Orders To Ensure Enforcement Of Its Judgment. 

Without citing any authority, Francis complains that the trial 

court erred in ordering the Association to allow Nauman 
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"reasonable access" over the GAD to reach their proposed 

boathouse (Francis App. Sr. 43); in failing to impose a limit on the 

number of times Nauman could use the GAD (Francis App. Sr. 43); 

and in ordering that the easement recorded by the Association after 

trial, but before the trial court issued its ruling, is subordinate to the 

injunctive relief granted in its judgment13. (Francis App. Sr. 48) 

These contentions are frivolous. The trial court has discretion to 

ensure that its judgment will be enforced in the future without the 

need for further litigation. Sorenson v. Pyeatt, 158 Wn. 2d 523, 

531, 146 P.3d 1172 (2006) (trial courts have broad discretionary 

power to fashion equitable remedies); see e.g. Bushy v. Weldon, 

30 Wn.2d 266, 272, 191 P.2d 302 (1948) (affirming trial court's 

order requiring the parties to share in the cost of maintenance after 

quieting title to an easement, "it applied a proper rule of simple 

justice, and precludes litigation in the future"). 

13 In an apparent attempt to circumvent any ruling by the trial 
court, the Association purported to convert the GAD to Lot 12 into a non­
exclusive easement for the benefit of Lot 12, even though the character of 
the GAD was an issue squarely before the trial court. (See CP 690,721) 

48 



C. The Trial Court's Determination That The Association 
Breached Covenants And Its Fiduciary Duty By Allowing 
"Influential Members" To Usurp Common Area Is 
Supported By Substantial Evidence. 

1. Nauman's Claims Against The Association For 
Breach Of The Covenants And Breach Of 
Fiduciary Duty Were Timely. (Raising Conditional 
Cross-Appeal) 

Nauman's claims against the Association for allowing the 

common area to be usurped by influential members to the 

exclusion of other members were timely. Relying on the three-year 

statute of limitations under RCW 4.16.080(2), the Association 

claims that Nauman's claims are time-barred because the alleged 

injury - the resolution allowing members to landscape the common 

area east of their lots - occurred in October 2002, more than three 

years before Nauman filed its counterclaims in May 2008. 

(Association App. Br. 43-45) But Nauman's challenge was not to 

the resolution itself, but to the way that the Association handled the 

subsequent taking over of the common area by Alfreds starting in 

2003 and continuing with Francis in 2006 and beyond. The 

Association sanctioned the work and allowed it to move beyond 

"enhancement" to exclusion of other members from the common 

area. In other words, the Association, through a pattern of conduct, 

breached its duties and allowed the character of the common area 
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to no longer be "common." 

The Association's misconduct is similar to a "continuing 

trespass," where the "event" that commences the statute of 

limitations "happens every day the trespass continues. Every 

moment, arguably, is a new tort. Thus, the statute of limitations 

does not prevent recovery for a continuing trespass that 'began' 

before the statutory period." Woldson v. Woodhead, 159 Wn.2d 

215,219, 1J 9, 149 P.3d 361 (2006). 

If necessary to affirm, Nauman raises a conditional cross­

appeal and assigns error to the trial court's application of the three­

year statute of limitations under RCW 4.16.080(2) to Nauman's 

claims against the Association for its breaches of the CCR's and its 

fiduciary duty under the CCR's. (CP 2162-65, 2312-14) See 

Syrovy v. Alpine Resources, Inc., 80 Wn. App. 50, 54-55, 906 

P.2d 377 (1995) (this court may affirm on any ground supported by 

the record), rev. denied, 129 Wn.2d 1012 (1996). 

The Association breached specific provisions of the CCR's 

and its duties under the CCR's by failing to maintain the common 

areas for all members. (See e.g. Ex. 2 § III: "All common areas are 

hereby dedicated for the beneficial use and enjoyment of the lots 

owners of the Subdivision;" § IV: "Association shall be responsible 
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for the [ ] maintenance and preservation of all common areas.") 

The Association's breach arose from its duties to its members 

under the CCR's - a written contract - for which the applicable 

statute of limitations is six years under RCW 4.16.040. See Foley 

v. Smith, 14 Wn. App. 285, 293-94, 539 P.2d 874 (1975) (statute of 

limitations for breach of covenants of warranty and quiet enjoyment 

is RCW 4.16.040); see also Country Estates Homeowners Ass'n, 

Inc. v. McMillan, 276 Mont. 100, 102,915 P.2d 806, 807-08 (1996) 

(applying statute of limitations for breach of contract to claim for 

breach of restrictive covenants); Cutujian v. Benedict Hills 

Estates Assn., 41 Cal. App. 4th 1379, 1385,49 Cal. Rptr. 2d 166, 

171 (1996) (same). Applying the appropriate statute of limitation of 

six years, there is no dispute that the Nauman's claims raised in 

their May 2008 counterclaim are timely. 

2. The Trial Court Properly Concluded That The 
Association Breached Its Duty To Maintain The 
Common Area For The Benefit Of All Its Members. 
(Raising Conditional Cross-Appeal) 

As the Association acknowledges, the deference granted to 

the trial court's determination that the Association breached its duty 

by allowing certain influential members, such as Alfreds and 

Francis, to usurp common area is great, and dependent upon 
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whether substantial evidence supports the trial court's determin­

ation. (See Association App. Sr. 20, citing Jensen v. Lake Jane 

Estates, 165 Wn. App. 100, 104,267 P.3d 435 (2011)). Alfreds' 

and Francis' actions, which were sanctioned by the Association, 

went beyond allowing them to "enhance the landscaping on com­

mon area adjoining each member's lot" as the Association claims. 

(Association App. Sr. 17) Francis and Alfreds "subsume[d]" the 

common area as part of their own property because it was no 

longer clear where the boundary between the common area and 

their lots stopped and started, which was "exclusionary" to other 

members. (RP 490-91,503-05,550, 558-59) 

Further, as a direct result of the Association-sanctioned 

actions, for example, Francis has taken the position that the GAD is 

for their exclusive use. As Francis states in their opening brief: 

"The Association's consistent treatment of the GAD as an 

easement, it[s] allowance by Francis to use it as their only access 

to their home, and allowing Francis to improve the GAD. Allowing 

Francis to pave the GAD for their only access route is in and of 

itself a basis to conclude that the GAD is an easement for the 

benefit of Francis." (Francis App. Sr. 42) 
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There was also evidence that Francis "absorbed" the 

common area when they took it over during the multi-year 

construction of their home by storing dirt, materials, equipment on 

the common area. (RP 807) The Association claims that the fact 

that "members were permitted temporarily to store materials in or 

use the common areas is not inconsistent with the Covenants or 

the welfare of the community." (Association App. Br. 20) This is a 

rather remarkable statement in light of the fact that this litigation 

was commenced because the Association sued Nauman for breach 

of CCR's for taking similar actions. If this court holds that the 

Association did not breach the CCR's by allowing Francis and 

Alfreds to take over common area, this court should also reverse 

the trial court's determination that Nauman committed trespass and 

breached the CCR's for their work on the common area on 

December 6,2007. (CP 2016-18) 

D. Nauman Was Entitled To All Of The Fees Awarded To 
Them Under The Lodestar Method. 

An appellate court reviews an award of attorneys' fees and 

costs for an abuse of discretion. Retfkowski v. Department of 

Ecology, 128 Wn.2d 508, 519, 910 P.2d 462 (1996). An appellate 

court will correct a trial court's determination of attorney fees only if 

53 



the court utilized an improper criteria or method for computation of 

such fees. See Progressive Animal Welfare Soc. v. University 

of Washington, 114 Wn.2d 677, 689-90, 790 P.2d 604 (1990). 

Here, there were no improper criteria or methods for computation of 

the fees awarded here, and this court should affirm. Further, the 

Association has not assigned error to any of the trial court's 

attorney fee findings of fact (CP 2775-79) (Appendix C), and they 

are thus verities on appeal. Keever & Associates, Inc. v. Randall, 

129 Wn. App. 733, 741, ~~ 12, 13, 119 P.3d 926 (2005), rev. 

denied, 157 Wn.2d 1009 (2006). 

The Association does not dispute that Nauman was entitled 

to those attorney fees incurred for issues on which Nauman 

prevailed, nor does the Association dispute that the amount of the 

fees were reasonable. Instead, they complain that "the trial court 

failed to segregate hours incurred on unsuccessful theories and 

non-recoverable issues." (Association App. Br. 47) But in 

unchallenged findings, the trial court found "that the attorney's fees 

claimed by Defendants and awarded by the Court as specified in 

the Conclusions of Law below arise out of and are reasonably 

related to either the prosecution or defense of claims upon which 
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the Defendants prevailed at tria/,,,14 and that there were no 

"unwarranted charges." (Attorney Fee Finding of Fact (FF) 3, 5, CP 

2776,2777, unchallenged) (emphasis added) These are verities. 

In any event, no further segregation was warranted because 

Nauman was the substantially prevailing party and should have 

been entitled to all of their attorney fees. Hawkins v. Diet, 166 Wn. 

App. 1, 10,1118,269 P.3d 1049 (2011) (award of attorney fees to 

the plaintiff was warranted as the substantially prevailing party 

regardless of the fact that defendant successfully defended on one 

claim). The trial court's award of attorney fees was well within its 

discretion based on a proper application of the lodestar method, 

and this court should affirm. 

E. This Court Should Award Attorney Fees On Appeal To 
Nauman. 

A prevailing party may recover attorney fees authorized by 

statute, equitable principles, or agreement between the parties. 

Wiley v. Rehak, 143 Wn.2d 339, 348, 20 P.3d 404 (2001). This 

court should award Nauman attorney fees for having to defend this 

14 Nauman's counsel had already segregated out those fees that 
were unrelated to the issues on which Nauman prevailed prior to filing 
their fee request. (CP 522: "[Flees have already been discounted and 
segregated for work not related to the issues upon the Nauman prevailed 
in this suit") The fees that were requested and awarded were related to 
those issues on which Nauman prevailed. 
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appeal under the CCR's: 

In any action to enforce any such covenant, restriction 
or condition, the prevailing party or parties in the 
action shall be awarded costs, including reasonable 
attorney fees. 

(Ex. 2, § X) RCW 4.84.330 (prevailing party entitled to attorney 

fees if provided for under a contract); RAP 18.1. 

VI. CONCLUSION 

Substantial evidence supports the trial court decision holding 

the Association accountable for its actions in wrongfully withholding 

consent to Nauman's construction plans, and in breaching the 

CCR's and its duties under the CCR's by allowing influential 

members to usurp common area. The trial court also properly con-

cluded that the GAD was not an easement, exclusive or otherwise. 

This court should affirm and award attorney fees to Nauman. 

Dated this 29th day of May, 2012. 
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v. 

CL YNT NAU~·;1AN and JAN NAUMAN, 
husband and wife and the marital 
community comprised thereof, . 

Defendants, 
and 

DEAN FRANCIS and ROSEMARIE 
FRANCIS, husband and wife and the 
marital community comprised thereof, 

Intervenors. 

FINDINGS OF FACT AND. 
CONCLUSIONS OF LAW 

JUDGE IRA UHRIG 

I. INTRODUCTION 

The parties came before the Court for a bench trial commencing on 

. - -. 

February 15,2011. The Court heard eight (8) days of lay and expert testimony, 

made three (3) site visits to the disputed properties, reviewed the trial exhibits 

and transcripts of testimony, aI/ prior records and fites in this case, .affdihe 

Murt's trial notes, and scnt the parties an opinion email, d~ted JUI'~ 13,2011) a-

~rb troo ;;and Garrect eopy of whieh is aHacftea-as Ex. '1 i lei eta, 
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II.· FINDINGS OF FACT 

The Court enters findings of fact regarding the Association's claims of 

trespass and violation of the CCRs, th~ Naumans' counterclaims and affirmative 

defense, and the Francises' Intervenor claim(s) as follows: 

1 ) 

2) 

3) 

The Sunset Point development is comprised of twelve (12) 

individual lots and separate common areas as depicted on the plat 

map, Defendants' Tr. Exh. 1 (recorded at Whatcom County 

Auditor's File No. 92022045, Volume 17, Pages 33-35), The 

Association is the fee simple owner of the common areas, The 

applicable CCRs provide that the Association has sole'and 

exclusive responsibility for the operation, management, and 

preservation of the common areas for the benefit, use and 

enjoyment of all owners. 

The Naumans are fee simple owners of Lots 10 and 11, which abut 

common area to the east. During all times material to the Court's 

decision, the Nauma.ns were members of the Association. The 

Court recognizes that the Naumans formerly served in certain 

capacities for the Association, however, their former service on the 

Association's behalf was not material to the Court's decision. 

The Francises are fee simple owners of Lots 7 and 12. Lot 12 

adjoins the northern boundary of Lot 11 and abuts common area to 

the east and north. During all times material to th'e Court's decision, 

the Francises were members of the Association, and Mr. Francis 
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became a member of the Association's Board of Directors in 2006, 

2 during which period of time the Association's decisions relating to 

3 
the Naumans' boathouse application were made. 

4 
4) 

5 
The Alfreds are fee simple owners of Lots 1, 2, and 3; which abut 

6 
common area to the east and south. During all times material to the 

7 Court's decision, the Alfreds were members of the Association, and 

8 Mr. Alfreds was the Secretary and Treasurer of the Association and 

9 a member of the Board of Directors. 

10 5) The Marshalls are fee simple owners of Lots 4, 5 and 6, which abut 

11 
common area to the east. During all times material to the Court's 

12 
decision, the Marshalls were members of the Association, and Mr. 

13 
Marshall was Vice-President of the Association and a member of 

14 

15 the Board of Directors. 

16 ·6) The Williamses are fee simple owners of Lot 8, which abuts 

17 common area to the east. During all times material to the Court's 

18 decision, the Williamses were members of the Association and Dr. 

19 
Williams was President of the Association and a member of the 

20 
Board of Directors .. 

21 

22 
7) Jon Lee is fee simple owner of Lot 9, which abuts common area to 

23 
the east. During all times material to the Court's decision, Mr. Lee 

24 was a member of the AssoCiation. 

25 . 8) The rights and responsibilities of the Association and its members 

26 are set forth in the CCRs, Defendants' Tr. Exh. 2 (recorded at 

27 
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A. 

Whatcom County Auditor's File No. 92022046, Volume 236, Pages 

662-681), the Association's Bylaws, Defendants' n.· Exh. 4, the Plat 

of the Pointe on Semiahmoo Phase II, Defendants' Tr. Exh 1 

(recorded at Whatcom County Auditor's File No. 920220045), . 

("Plat"), and any properly adopted resolutrons and amendments to 

CCRs and Bylaws, if any, by the Association's Board of Directors 

and/or membership. The parties do not dispute that the CCRs and 

Bylaws were properly adopted by and govern the Association's 

actions, subject to any rights, limitations and interests set out in the 
. . 

Plat. S'eclion II, Secticn !II, Ssction IV ~nd SectioFlVI of~hc GCRs.-

ale t:,t;; plillictlyeC~~ provIsions applfcable to tltis dispute. Artjc@..s 

9) The parties' characterization of the events on December 6, 2007 

differs greatly; however, the facts of what occurred that day are 

uncontested for the most part. 

10) The Naumans initially believed that they submitted their boathouse 

application, Defendants' Tr. Exh. 41, to the Association's President, 

Dr. Williams, on October 26,2007, which triggered the thirty (30) 

day architectural review process under Section VI of the CCRs 

CAR Process"). PUI'SU81 it tc4he applicable provisiol I of the CGRg,. if 

. . 
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t\'te-..Association did not apprG'I9 or dOAY tfle NaumsRs' boathouse 

b~1 November 2@, 2007, tMe applieation is deemed to beai'pro~'ed. -

11) The time of service of the Naumans' boathouse application later ' 

became the subject of discourse between the parties' counsel. See 

Defendants' Tr. Exh. 42-44,49. The time of service became 

material because the Naumans' boathouse application was neither 

approved nor denied within thirty (30) days of October 26,2007. 

Ultimately, the parties agreed to October 29, 2007 as the date of 

service for purposes of the AR Process, however, the Court finds 

that the Naumans'initial belief as to the time of service on October 

26,2007 was in good faith. 

12) BY letter dated November 16,2007 from the Association's 
, \ ",vo\J.,-t.J 

President, Dr. Williams, the Association ~ougt:tt an additional thirty 

(30) days under Section VI to the CCRs to respond to the 

Naumans' boathouse application. Befendal its' TI. EXt'l. 4:2. Dr. 

M'iliiaFFls' letter 'N;S~ not a madel of ciarity', hO'Navar, th@ spirit of t~e 

I-Gttor 'NOS to trigger the AS5ociatiol,'a rightto an additiena! thiF'iy 

~30) says as Fl€lrt.of tho /\R ProCOGs. Any ambiguity in Dr, Williams' 

letter was later clarified by the Association's counsel on November 

26,2007 and again on November 29,2007. Defendants' Tr. Exh. 

43,44. The events of December 6, 2007 occurred, therefore, with 

knowledge by all parties that the Association has not yet approved 

or denied the Naumans' boathouse application. 
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13) The parties vigorously disputed the nature, scope and intent of the 

2 work performed on December 6, 2007 by Mr. Schouten on Lot 11 

3 
and in the eastern common area. The testimony by Mrs. Nauman, 

4 
Mr. Schouten, Mrs. Francis, and the Association's Board Members 

5 

6 
was inconsistent and contradictory; however, the Court finds that 

7 
the differences are reconcilable. The Court rejects the Association's 

8 contention that the limited excavation performed that day was 

9 intended by the Naumans as defying the Association and the AR 

10 Process of the CCRs, If the Naumans tntended to start 

11 CQ.R€truetioi I of their planned boathOuse tllat day, the typioa! 

12 
G1.dVaRCe piannin§ Md 5equel icil,g of vonstl uction materials, labo!; 

13 
~mitiFlg, e~., 'ooblld h2\fj::.l hAAG arranged. The testimony was 

14 

15 
uncontroverted that no construction materials had been delivered to 

16 the site and none of the expected planning and sequencing was 

17 pre-arranged. 

18 14 ) Mrs. Nauman testified that limited work performed by Mr. Schouten 

19 was intended (i) to address concerns expressed by the Association 

20 
regarding alleged untidy conditions in the northeast corner of Lot 11 

21 
and (ii) to scrape sod in the location of the planned boathouse in 

22 

23 
antiCipation the project would be approved. Mrs. Nauman further 

24 testified that she was unaware that the limited work performed on 

25 Lot 11 may be considered an "improvement" under Section VI of 

26 the CCRs or that the limited work performed in the common area 

27 
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may be considered trespass or a breach of the CCRs. The Court 

2 finds Mrs. Nauman's testimony to be credible; 

'3 
15) Mrs. Nauman's actions and expectations were reasonable and in . 

4 
good faith in light of the extensive testimony of multiple witnesses, 

5 

6 
including Mr. Williams and Mr. Marshall, regarding the history of the 

7 
Association's actions and policies in similar circumstances: 

8 a. Similar applications of the nature and scope of the Naumans' 

9 applIcation had been routinely approved for other members, 

10 subject only to the normal collaborative process with the ARC 

11 (e.g.; the construction of Alfreds, Lee, Will1ams', and Francises' 

12 
residences and landscaping, Defendants' Tr:Exh. 15-19; 23-27, 

13 

14 
. 29-32); 

15 
b. The piling of dirt in the common area was consistent with prior 

16 similar uses by members that did not require approval of the 

17 Association; 

18 c. The piling of dirt in the common area was intended to be 

19 temporary; 

20 
d. The piling of dirt in the common area did not unreasonably 

21 
interfere with other mem bers' use of the common area-ef-

22 

23 

24 e,:,-1111:; SCI aping of sod In the northeast corner of Lot 11 I easoMably 

25 eErie "Q££sd earlier concerns of the /\ssoeietioR- rogardin~he 

26 s,totc Qf tne Mrl:hM~t eorner; and' 

27 
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16 ) 

f. The scraping of sod in the anticipated location of the planned 

boathouse was minor in nature and substantially less in order of 

magnitude than work performed by other members on their 

respective lots and adjacent common areas without prior 

approval; 

The Association testified through Dr. Williams and Mr. Marshall that 

the Naumans' actions on December 6, 2007 Were in defiance of the 

Association's rights and the ARProcess--:-that the Naumans had 

"thrown down the gauntlet," that the Naumans were playing a game 

of "gotcha," and that the Association had "no choice but to file suit 

against the Naumans."The Court does not find th is testimony to be 

credible. The Association's actions were retaliatory against the 

Naumans in response to prior years of animosity between the 

parties, including without limitation: 

a. Mrs. Nauman's questioning of the Association's finances and 

expenditures and failure to follow govemance formal ities 

required by the CCRs and Bylaws; 

b. The Naumans' complaints to the Association about allowing the 

usurpation of cammon area by the Alfreds and the Frances and 

appearance of favoritism; and 

c. The Association's filing of liens against the Naumans' properties 

and threats of foreclosure. 
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17) The Association's action by filing suit against the Naumans is 

inconsistent with the Association's handling of prior instances of 

~tJndj5put€-d. breaches of Section VI of the CCRs, for example, by 

Mr. Lee and the Francises during construction of their respective 

residences. Mr. Lee was admonished verbally and in writing after-

the-fact, while the Frances were neither admonished nor penalized 

in any fashion for performing work on Lot 12 and in the northern 

and eastern COmmon areas without prior approval. The Francises, 

in particular, were allowed to proceed with certain aspects of 

construCtion of their residence on Lot 12 and common areas 

without fuJlycomplying with the AR Process. 

18) The Association's prejudice and retaliation against the Naumans is 

further reflected by Mr. Alfreds' attempt after the events of 

December 6, 2007 to cause the Association to retroactively adopt a 

fine schedule for breaches of the CCRs and to impose a$1 0,000 

f ine againstthe Naumans for their actions on December 6, 2007. 

FACTS APPLIOABLE TO THE NAUMANS' COUNTERCLAIMS AND 
AFFIRMATIVE DEFENSES AND THE FRANC1SES'INTERVENOR 
CLAIMS 

19) The Court incorporates herein the findings offad above, and finds 

the following additional facts applicable to the Naumans' and' 

Francises' claims and defenses. 

20) Prior to the Naumans' boathouse application, applications by 

members to undertake "improvements" to their respective lots or in 
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the common area were reviewed by an architectural review 

committee CARC") comprised of members of the Association's. 

Board of Directors. The only exception to this process was early in 

the Association's history when Mr. Aujla served briefly as the 

Association's architectural reviewer. 

21) The WillIams, Lee and Francis residences were all evaluated and 

approved, in substantial part, through the ARC and the AR 

Process. Testimony was consistent by alf witnesses that the AR 

Process through the ARC had historically been a collaborative, 

neighborhood-friendly process, in which concerns or deficiencies in 

the initial applications were addressed through suggested minor 

changes and the projects were approved. See e.g., Defendants' Tr. 

Ex, 15~19, 23-27, 29-32. The Naumans submitted their boathouse 

application based Section VI of the CCRs and their understanding 

of prior applications by other members. The Naumans expected 

that the AR Process through the ARC would be similarly 

collaborative. The Court finds that their expectation was 

reasonable in light of the Association's prior history of dealing with 
. I~t f@"<.\s' C\ fP \1' ~-\f\J.... "N' 'J..-.! 'tN<.t ,.. hv ... ~e c' '..... [or t 

applications. WCl.\ cAe.v\'~{.d b~ ~ 'F1-\\( n(~"x..J~ ~r'~). \..wu>-l W.I) 

.fcvdt -\'J w... ~o \«ry. 1- 1N... ~it!... D+ -jk.t... lot, 
22) The Naumans' boathouse application did not comply with the 

disputed, more restrictive Architectural Guidelines, Defendants' Tr. 

Exh. 10, the Architectural Review Checklist, Defendants' Tr. Exh.8, 

or the Shoreline Management Act ("SNlA"). The Naumans testified 
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that these guidelines and standards had not been previously 

adopted by the Association or used by the AssoCiation in the AR 

Process. The Court agrees. The exhibits tendered by the 

Association to show formal adoption of these guidelines and 

standards in 2002 or before, see e.g., Defendants' Tr. Exh. 10, 12-

14, discuss guidelines and a checklist, but none establish formal 

adoption by the Association. Moreover, there was no direct, first-

hand testimony that the Architectural Guidelines or Architectural 

Review Checklist had even been mailed to members. To the 

contrary, the subsequent course of dealing by the Association is 

inconsistent with its position taken in this lawsuit. In particular, 

applications by the Williams and Mr. Lee in 2003 to build 

residences on Lots 8 and 9 were approved, however, neither 

application included or referenced these more restrictive guidelines 

and standards. 

23) The Court concludes, therefore, that the Association's handling of 

the Naumans' boathouse application sought to apply higher 

standards for approval in the AR Process than was historically 

applied by the Association to applications by other members. 

24 )In response to the Naumans' boathouse application, the 

Association further appointed an Architectural Reviewer, Mr. 

Telgenhoff, to evaluate the Nauman's application. The Association 

had not previously appointed an Architectural Reviewer as part of 
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25) 

the AR Process in the history of the Association's existence. The 

Association's stated position at trial that it wanted to avoid an 

appearance of bias in the AR Process was undermined by its 

conduct and handling of Mr, Telgenhoff's involvement. Mr. 

Telgenhoff was instructed by the Association that the disputed, 

more restrictive Architectural Guidelines; the Architectural Review 

Checklist, and SMA were applicable to the Naumans' application. 

Mr. Telgenhoff was further informed by and aware of the Board of 

Directors' and Mrs. Francis' position that the Gravel Access Drive 

("GAD") to Lot 12 was an exclusive easement. See e.g., 

Defendants' Tr. Exh. 48. The GAD is an approximately 15 foot 

wide route shown on the face of the Plat, that has one end 

connecting to the Pointe Road North, and the other end connecting 

to Lot 12. Mr. Telgenhoff, having been formally retained afterthe 

events of December 6,2007 and the filing of the lawsuit by the 

Association against the Naumans, see e.g., Defendants' Tr.Exh. 

46- 47, was additionally aware of the litigation during his evaluation 

of the Naumans' application. 

The Court finds that Mr. Telgenhoff's denial of the Naumans' 

boathouse application, in whole or in substantial part, was unduly 

and intentionally influenced by the AssQciation. ;rl Ie Assesi5ltion 

~Mr. Teigsl II luff dSI lied ttlls conclu::iiOn at bid, bot tlil~ Gsurt 

dees not find thciF tcstit 1I01IY on tllis factual issue to be eredibl@ 
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Mr. Tijlg~nhoff~ roview of tho NaumoAs' bo~tl iou~e application was-

~parate, Independellt aud Ui ibiased. 

The factual bases for denial of the Naumans' boathouse 

application was for a host of reasons that appeared to shift 

depending on the issue discussed, including without limitation: 

a. The Association and Mr. Telgenhoff asserted that the GAD 

to Lot 12 was an exclusive easement,such that the 

. Naumans had no right to ingress/egress from the planned · 

boathouse across the GAD regardless of how reasonable 

and infrequent the Naumans' proposed use of the common 

area and GAD would be (i.e.; testimony was undisputed that 

anticipated use would be less than once a month on 

. average); 

b. The boathouse application did not comply with the setback 

requirements set forth in the more restrictive Architectural 

Guidelines, the Architectural ReviewChecklist, or the SMA: 

c. Mr. Telgenhoff concluded the planned boathouse was not in 

harmony with the overall Sunset Pointe development, e.g., it 

had "shock value" due to its height and mass; and 

d. More reasonable alternatives were available to the Naumans 

to re-position or re-orient boathouse such that 

ingress/egress would be to the west or to the south, instead 
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of east through the common area and across the GAD to Lot 

12. 

The Cou rt disagrees with the factual basis for the .A55eeiotioA'g 

denial of the Naumans' boathouse application, because it finds: 

a.The GAD is only an access road to Lot 12. The evidence, 

including the GAD-related Trial Exhibits fails to show a clear 

intent to create an easement, exclusive or otherwise, Mr. 

Prieve's testimony was not only inconsistent on the 

easement issue, but his testimony sought to add words to 

the Sunset Pointe plat, CCRs, and Bylaws that do not exist. 

Further, he acknowledged that he did not have personal 

knowledge of any changes that may have been agreed to by 

the County and the original developer between the 

preliminary plat approval and final plat approval, 

b, The Association wrongfully and purposely applied more 

restrictive standards and protocols to the Naumans' 

boathouse application, j,e., the Architectural Guidelines, 

Defendants' Tr. Exh, 10, the Architectural Review Checklist, 

Defendants' Tr. Exh. 8, and the SMA, which had not been 

formally adopted by the Association. If these more 

restrictive standards and protocols had not been applied and 

if the Association was not prejudiced against the Naumans, 

the Court is convinced that a "collaborative, neighborhood 
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1 friendly" AR Process would have resulted in the approval of 

2 the Naumans' project. The testimony by Mr. Landsem isthe 

3 
best indicator of what an unbiased, independent designated 

4 
Architectural Reviewer would determine if allowed to make 

5 

6 
determinations without undue influence. 

7 c. If the Association had not been pre-disposed to deny the 

8 Naumans' boathouse application for improper reasons, the 

9 modest variance needed by the Naumans for the northern 

10 boundary line of Lot 11 would ordinarily be granted, just as 

11 
the Frances were granted a similar variance for their 

12 
northern boundary line "'lith the northern common area. The 

13 
Court finds that the Association's denial of the Naumans' 

14 

15 request for such a variance was wrongfully withheld based 

16 on the Association's prior handling of earlier requests by 

17 other members. 

18 d. Mr. Telgenhoff failed to consider surrounding structures 

19 (such as the mass and height of the Frances' nearby two (2) 
20 

story detached assessory building an Lot 12) when he 
21 

22 
rejected the boathouse for its "shock value" on the basis af 

23 
mass and height; 

24 e. The orientation of the planned boathouse, such that 

25 ingress/egress is to the east across the GAD, is the most 

26 practical orientation in light of limitations of space, turning 

27 
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radius of boat trailers, and complications posed by the · 

location of Lot 12's reserve drain system; and 

The proposed frequency of ingress/egress is reasonable and· 

would not constitute an unreasonable interference with the 

GAD and the Frances' use of the GAD even if the GAD were 

a non-exclusive easement. 

28) The Court finds the testimony of Mr. Landsem to be particularly 

compelling. As the Association's appointed replacement for Mr . . 

Telgenhoff Mr. Landsem reviewed the Naumans' boathouse 

applicatioh when it was resubmitted to him by the Naumans, as well 

as the Frances' application, inter alia, to pave the GAD to Lot 12. 

Mr. Landsem concluded that the design and aesthetics of the 

planned boathouse was acceptable, subject only to a reduction of 

height to 28.5 feet He further offered his opinion that a setback of 

eight (8) feet from the northern boundary line of Lot 11 was 

appropriate under the totality of the circumstances . Althou·gh not 

binding on the Court, he concluded from his review of the GAD-

related Trial Exhibits (as part of his review of the Francis application 

to pave the GAD) than no easement existed. 

29) In sum, based on the totality of the testimony and exhibits 

introduced at trial, the motives of the Association in denying the 

Naumans' boathouse application and the decision itself was in bad 

. faith, arbitrary and capricious. The Association had allowed other 
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members to usurp portions of the common area to the south, east 

and north, and showed favoritism to influential members-

particularly to the Alfreds and the Francises in approving projects in 

the common areas under Section III of the CCRs and on individual 

lots under Section VI of the CCRs. The Association's actions 

against the Naumans was retaliatory and discriminatory. 

III. CONCLUSIONS OF LAW 

The Court enters the following conclusions of law with respect to the 

Association's claims of trespass and breach of the CCRs1 the Naumans' 

counterclaims and affirmative defenses, and the Francises' Intervenor claim(s) as 

follows: 

A. ASSOCfA TlOWS CLAIMS 

1 ) 

2) 

The Court's earlier rulings on the Association's motion(s) for 

summary judgment are reaffirmed. The Naumans committed a 

technical trespass by piling dirt in the common area on December 

6,2007, despite that their actions were in good faith and based on 

a mistaken impression that they had the right to do so and were 

permitted to do so by the Association by virtue of the Association's 

prior history of permitting similar acts by other members without 

approval. 

The Association shall be compensated in the amount of $8,658.00 

. for the cost to repair the damage to the common area caused by 
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3) 

4) 

iN. I\IJO(,!'a\.t"", '{~ IH>'\M1J ~ ~ C/J>f-.~W <fv!1! aH-o""j {w 
the Naumans' trespass, Noststutory or co,lliactual basis eXI§ts for 
'''loJrrJ :~ \"rt"';:t $..,',-1 +0 ~""'~\J Sa,h'r- \\\ ,ffu. Q@S,H sh.d\ s'v~.,,:,. 
~ of ettoll"leys' feeg to the Aggoeiation arising from the .... , A' 
~\~ "1P\tl.o..~t- ~r ~ a...l LOJ~ \»~-v..."" TCr,..,. J.~ 0 ~ 1'.'}~Y1 ~ ~ t-Ir ~ 1"j1 
~Imans' trespass and, thorofore;-t'IOl16 die aWardea, .. ~lvsl~"";. 

The piling of dirt by the Naumans in the common areadiel Mr c.o,,~1v1J 
Cl vloh.-'t1IJ'" '"t· ~\M \\\ "t-.~ (.CRj . 
b reach the CC Rs, Fift~C!~,**~f-ef-thE:6ieR's-di:resn'iliila1J'Pii;~ 

bark, tree limbs ando er debris, and constr tion materials in the 

a temporary basis without approv , The 

Nauma actions were consistent with this unwritten po' 

, .t: , 

its rights under Section III of the CCRs against the 

Naumans for their actions that day 
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5) 

6) 

Under the totality of the evidence introduced at trial, .the Court finds 
. ~rp<lJv\~"~ ·"f 

the Association's attempt to selectively enforcehhe CCRs against 

the Naumans for their actions in the common area on December 6, 

2007 to be discriminatory, arbitrary, capricious and in bad faith .. 

For similar reasons, the limited work performed on Lot 11 by the 

Naumans on December 6,2007 did not breach the CCRs. Under 

Section VI of the CCRs, the definition of "improvement" may 

technically include actions of the Naumans on that daybecause the 

definition isso broad as to include mowing the lawn or tree 

trimming as an "improvement" that requires a member to submit the 

"improvement" to the architectural review processes of Section VI. 

However, the testimony at trial established that the Association, in 

its discretion, did not construe the definition of "improvement" as 

broadly as written. Prior to the situation arising in the instant case, 

the Association never interpreted and/or enforced the CCRs to 

require architectural approval of a minor "improvement" such as 

that done by the Naumans. 

7) Moreover, modest transgressions by members, of Section VI of the 

CCRs involving physical alterations more significant than the 

Naumans' actions were seldom acted upon by the Association 

beyond doling out verbal admonishments, In many instances, the 

Association chose to not enforce Section VI of the CCRs at all, 

particularly against favored members (such as against members of 
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the Board of Directors) for similar minor acts in prior years. To the 

extent that the Association noW claims a right under Section VI of 

the CCRs to prohibit the Naumans' actions on Lot 11 without prior 

approval under the CCRs' AR Process, this prior history of lack of 

enforcement constitutes a knowing and willfu l waiver of the 

Association's rights under Section VI of the CCRs for changes 

made by members to their lots that are in the nature of minor 

"improvements," such as the Naumans' acts. The Association is 

therefore estopped from enforcing its rights under Section VI of the 

CCRs against the Naumans for their actions that day. 

8) Under the totality of the evidence introduced at trial, the Court finds 

the Association's attempt to se lectively enforce the CCRs against 

the Naumans for their actions on Lot 11 on December 6, 2007 to be 

discriminatory, arbitrary and capricious, and in bad faith. 

NAUMANS' COUNTERCLAIMS AND AFFIRMATIVE DEFENSES 

9) The Naumans' boathouse application to the Association (more 

properly characterized as an application to construct a garageJo be 

used to store a boat) was completed and submitted in material 

compliance with Section VI of the CCRs based on the requirements 

of Section VI and the prior history of similar applications by other 

members . . 

10) The Naumans' boathouse application did not technically comply 

with the Architectural Guidelines, Defendants' Tr. Exh. 10, the 
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11 ) 

Architectural Review Checklist, Defendants' Tr. EXh. 8, ortheSMA. 

However, the Court finds and concludes that neither the 

Architectural Guidelines, nor the Architectural Review Checklist 

were properly adopted by the Association at times pertinent to this 

lawsuit. Further, the Court finds and concludes that the 

Architectural Guidelines and/or Architectural Review Checklist do 

not incorporate and apply the SMA to lands outside those subject to 

the SMA by County Ordinance. 

The denial of the Naumans' boathouse application was arbitrary, 

capricious, and in bad faith, and the Association'S co'nsent was 

unreasonably withheld on multiple bases, including without 

limitation as follows: 

a. The Association required the Naumans' boathouse 

application to comply with the more restrictive Architectural 

Guidelines, the Architectural Review Checklist, and the SMA 

despite that no member has previously been required to 

comply with these application protocols and standards in 

similar circumstances and none of these protocols and 

standards had been properly adopted by the Association. 

b. The Association's denial of the Naumans' boathouse 

application was based in substantial part on a legal position 

adopted by the Association's Board of Directors that the 

GAD to Lot 12 through the eastern common area was an 
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Ii. 

exclusive easement for the benefit of Lot 12 that the 

Naumans had no right to impede. The Francises intervened 

based on the same legal position. As a matter of law, the 

Court finds that the Association and the Francises are wrong 

for the following reasons: 

The Court finds that the GAD to Lot 12 is not an 

easement, exclusive or otherwise, based on its 

reading and interpretation of the plat map, CCRs, 

Bylaws, Statutory Warranty Deeds, and other 

evidence at trial including related exhibits (collectively, 

"GAD-related Trial Exhibits"), and including the 

testimony of Richard Prieve, which the Court found to 

be inconsistent and inconclusive on the 

GAD/easement issue. 

The evidence, including the GAD-related Trial 

Exhibits, establishes that no owner was granted 

greater access rights to their respective lots than 

other owners. The reference to "Gravel Access Dri\le" 

for Lots 1 and 12 did not create an easement by these 

words, and the reference appears to be simply to 

show the extended access drive necessary to access 

the Lots 1 and 12 at the extreme northern and 

southern ends of the Sunset Pointe development. 
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TH'· C~thedistancefrom Pointe 

access rights to Lot 1 or, by logical extension, 

iii. The Court finds that the Association had never 

previously asserted the GAD to Lot 12 (or the similar 

GAD to Lot 1) was an exclusive easement prior to the 

. Naumans' boathouse application. Nor had the 

Alfreds, as owners of Lot 1 , ever previously asserted 

that the GAD to Lot 1 was an exclusive easement. 

. The Alfreds had previously been approved by the 

Association to extensively landscape and improve the · 

common area adjacent to their lots at their expense, 

including the paving and curbing of the GAD to Lot 1 

and the entrance to Lot 2, These earl ier actions by 

the Association and the Alfreds are inconsistent with 

the legal position later taken by the Association in 

denying the Naumans' boathouse application with 

respect to the legal character of the GAD to Lot 12 
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iv. Asa member of the Association's Board of Directors, 

2 
Mr. Alfreds had a duty to recuse himself from any 

3 
decision as to the character of the GAD to Lot 12 on 

4 
the basis that he had an irreconcilable conflict-of-

5 

6 interest in the Board's determination. When Mr. 

7 Alfreds voted to deny the Naumans' boathouse 

8 application based in substantia l part on the 

9 Association's assertion that the GAD to Lot 12 was an 

10 exclusive easement, Mr. Alfreds improperly stood to 

11 
gain from the Association's determination by virtue of 

12 
his ownership of Lot 1 and the GAD to Lot 1. Mr. 

13 

1+ 
Alfreds' failure to recuse himself was in bad faith and 

15 an abuse of his director responsibilities and duties 

16 v. The Court finds that the Association's position on the 

17 character of the GAD to Lot 12 was adopted 

18 purposely, deliberately and in bad faith by the 

19 
Association, in complicity with and at the urging of the 

20 
Frances, to improperly deny the Naumans' boathouse 

21 

22 
application. The Association's position likely 

23 improperly influenced and prejudiced Mr. Telgenhoff's 

24 decision as the designated Architectural Reviewer for 

25 the Naumans' boathouse application. 

26 

27 
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c. The Association, directly and through its designated 

2 Architectural Reviewer, Mr. Telgenhoff, imposed setback 

3 
requirements beyond those imposed on other members in 

4 
similar circumstances, and refused to grant variances or to 

5 

6 
authorize reasonable uses of the common areas that had 

7 been freely granted to other members in similar 

8 circumstances. The Association's inconsistent and 

9 purposely selective enforcement of Section VI of the CCRs 

10 against the Naumans was arbitrary, capricious and in bad 

11 
faith. 

12 
12) The Association shall approve the Naumans' boathouse application 

13 

14 
in accordance with the modifications testified to by Mr. Landsem, 

15 who replaced Mr. Telgenhoff as the Association's designated 

16 Architectural Reviewer, as follows: 

17 a. The side setback of the proposed structure shall be eight (8) 

18 feet from the boundary line between Lots 11 and 12; 

19 
b. The height of the structure shall be in accordance with the 

20 
revised plans submitted and approved by Mr. Landsem, e.g., 

21 

22 
a height of 28.5 feet; 

23 c. The exterior aesthetics and height of the structure shall be in 

24 accordance with the Naumans' original boathouse 

25 application I as modified by Mr. Landsem; 

26 

27 
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d. Reasonable access to and from the structure shall be across 

and through the common area to the east of Lots 10-12, 

including use of the GAD. This acCess shall be designed in 

such a manner as to allow for reasonable access to the 

Nauman boathouse. 

13) The Court further finds that the Association breached Section 111 of 

the CCRs by failing to preserve the common areas for the benefit of 

all members and by allowing the usurping of the common areas by 

the Francises. The Court specifically directs that neither the 

Francises nor the Association shaH act in such a manner as to 

. impede access to the boathouse/garage structure upon its 

completion or to block the Naumans' view to the east through the 

common area 

14) The Court further finds that the Association has breached its 

fiduciary duty imposed through the CCRs to maintain the common 

areas for the benefit of al l members and by allowing the usurping of 

the common areas by the Frances and Alfreds. 

15) The Court retains jurisdiction to enforce this decision. Should there 

be good cause to consider injunctive reliefin the future, it will be 

granted as necessary and appropriate, as will any requests for 

punitive damages authorized by the CCRs. 

16) The Naumans have prevailed on aH iss~ in the litigation, with t: Ie 

exception of the tresp@aa claim GlddressoG SlboV8, and as such, 
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they are entitled to recover their reasonable attorneys' fees and , . " 

~ ~ 1\.!:l n\,,\-I-- -\-4 v\b\''''''' \ - J ('" '"f1-.l,\. pltJ<~I~}. 
costs pursuant to the CCRs.~The Naumans shall submit their 

application for fees and costs within ten (10) days of entry of tfHs­

j,lJdgmer:U. ~ ~\.J~1J ~~ ~ttvS\H, . 

DATEDthis?J.-~~ay of August 2011, 

PRESENTED BY: 

\.5"CHER SWANSON LAW FIRM, PLLC 

\~ (( ~V--U------
PETER R. DWORKIN, WSBA#30394 
Attorney for Oefendants 

erior Court Judge 
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GOVT. LOT 1, SECTION 21, T40N, R1 W, 
WHATCOMCOUNTY, WASHINGTON ., 

W·IM. 

SURVEYOR'S CE.RliFlCA TE 

I. RA YldONO O. ~aI. 00 HEPSY carnF"r: THA r THIS PLA T. 'nll.£O ·PI..A T OF 
lliE I'CINl't ~ SOJIAHMOQ PHASE II- IS BASED ON ACTUAL SURvtY "tAOt IN 
ACCORDANCE Win-! THE REaUIREIotEN"ts·OF STATE LAW: 'lHAT AU: OISTANCES AND 
CCURstS AAF. CORREClLY SHOIIN HEl'EON;. mAT -'1.!. MONUMENTS AND PROPERTY 
CORNERS HA~ BEEN ACCURATaY PLAcaJ ON THE GROUND, OR WILL BE /\.ACED 
UPON Q) . CF cnON FUT COVE;;S ,ANO E.WRACES THAT' PCRTlCN 
OF ~ WING 0 CANOl 

• L!GAL CESCRIPTtON 

lHAT PORllON or lHf LAND DESCRIBED Baow. PER STA1\JTCIW W"""""TY DEED 
AS i1LED IN VOLUME 79. PMES e04 TO e~. INCUJSI~ AUDITOR'S Fll£ NO. 
1151J167, WHATCOY CCUNrr, WASHINGTON. WHrCH UES WESTERLY or SEMIAHMOO 
CRIVE: 

PARCEl -A-

lliE NORlH ONE-THIRD. RUNNING EAST AND 'I£Sl. OF THE NORTI-I ~5 F"EET OF 
1l1E FOLLOWING OESCRJa£D TRACT, EXCE?T R1CHT OF WA.Y FOR SD4IAHMOO DRIVE 
NO. ~94: 

BE'CfNNING Ai ~E SOUTriWEST CORNER Of GOVERNMENT LOT 2. SECtlON 21. 
TOYh-lSHtP 4(1 NORn-f. RANCE 1 WEST OF W.M.; RUNNING THENce: EAST TO A POINT 
.... 6CtJT 10.61 CHAINS EAST OF' nit QUAR1i:.~ SEC110N CORNER B~ SEcllONS 
7' ANO 72. SAlD TC\\NS>iIP AND RANCE; n.ENCE NORn. 23.8~ CHAlNS; lHENC£ 
IW:ST TO THE SHClf<E or SEMIAHMOO SA'l1 THENCE SOUTHWES1<RLY 'MTH lHE 
MEt\NCERS OF' SAlO BAY TO 'THE POINT' OF 6EGfNNlNC. 

FlARCEL -a-
lHAT PART or GO~NIoIENr LOT 1 Ot'SECTION ll. AND OF THE NORTH HALF OF 
THE NORTHWEST CUARiER Of' 5tenON 2:1. TOWNSHIP ~ NOR1l-I, RANGE 1 ~T OF 
W.M .. !.lORE PARiJCUI,.AfU.Y CESCRIBED ,\S rOlLOWS. TO YIlT; CO~I.iIENClNG AT THE 
NCRlHtAST CORNER OF lHE NORTHIW:ST OUARlOR or SECTION 22, AFOREsAID 
RUNNING THENCE sctJiH. ,.\l.ONG THE EAST UNf OF QUARTER SEcnCN TO A UNE 
'M-IIC>I DRAWN EAST ANO WEST lHROU(iH SAID aUARJER .$EC'i'lON AND GO'itRNJ.lENT 
LOT I. SECTION 2', AF~ESAlO. PARAua TO niE NORlH UNE OF SAJO .. 
SEC110NS. WOVlD CONTAIN 100 ACRES OFF mE NOR~ SIDE OF SAlD TRACTS: 
"THEN!:! WEST ALONG SA!D UNE TO THE ~EANOER UNE OF lHE GUlF OF CEORGIA; 
THexC! UF' SAIO MEANOER UNE TO lHE NORlH uNE OF SAlD SEcnON 21, 
THENCE EAST TO 'THE PU~ CF 'ElEClNNING. 

, CCNTAfN1NC 14 .. + "~ES. MORE OR t..ESS. 

eASlS OF eUAIN~ ASSUMED USNi \'£ST UNE a;: SECTION 21 AS N 8'S·S9·~"W, 

Sl11JATE IN niE CCUNT"r' OF' 'M-IATCOIJ, STATE OF WASHINCTON. 

SUSJECT TO RESTRICllVE CO\IWANTS ANO EASEMEths CF RECORO . ... ~ .... 'AI:I·1~U"f_ 

OEQ.ARAi10N 

~ THE UNOER!:IGNED, eelNG O'M'>lERS IN FEE SIMPLE Of" THE LAND HERElN 
,PUmD. HEREBY OECLARE ll"iIS PLAT Of", mE POINTE eN Sf}AIAHUOO PHASE U 
lS MADE wn'H CUR FREE CONSENT AND IN ACCCROANCE. 'MTIi OUR 'MSH€S. 

k, £-

ACKNa'M.£OGMENT 

STAT! OF WASHINGTON } 

CCUNn' OF' 'M-lATCO...: Iss. 
ON n1IS ~I ,r DAY OF' 6U6(/f1"' 1991, BEfORE 1.1£ niE 

~~i:;~~'';p~~Y =,IN ~o I~a..5er?~:,~ ~~SP[~~~· TO ~E KNOY,N TO 
8E lHE INOI"'DUAL(S) DESCRIBED IN AND 1»<0 ElCECUTEO lHE DECLARA ~O" 
HEREON, AND ACKNO"NUDGEO ~AT HE SIGN€Q llfE SAME AS HIS (iHEJR) rnEE 
AND 'IOL.UH.TARY ACT AND OEEO, FOR ~E US-c..S AND PURPOSES HERElN /.,jENTIONED. 

FlOAl SEAL ~E DAY J,NO YEAR FlRST ABOVE WRITTEN. 

. T~\ WA"LfIi.uc: :t .. ·.9IOH E';-..':,\ 

Ann R 

DATE 

Hen. or 'M-tATCQM COUNTY. WASHINGTON, ''''15 
_..-~U.!~~t-... __ m2. . 

ATTES1": ~"'" b' &2 
ClZMK Of" 1l<E COUNOL 

I-lJO'TOR·S C[Rl1FlCA TE 

I HERESY CERTIFY THAT n-ifS PLAT WAS Fll£O FOR ~ECOR£l IN lHE: CFFlCE OF 
THE AUDI~F:5~~n:O" COUNTY. WASHINGTON. AT lHE REQUm OF" ~-
1;J:t~T~O";tiOcic ~!L. ANO TH~T ~I~ REC~ED IN a~~Y OF,i, 1 
OF PLATS ON PAGE ~Cfl' 1'H[ R.ECOROS OF' ~ATCCM COUNT't', W~II'IGTc-N. 

A~~'"rc'Rt Si'lrt .. '¥JN't. Wf;~N . 

I: 

~NAGE EASEMENT .lGREEMENT. 
WHATOlM caJNTY SHALL HAVE NO OBLIGATION ro AS:;tJME ANY RES'<JNSIBIUTY 
CR COST Rll THE MAR'lTENANCE OR IMPROVEMEN'f. OF SAID CRAINA,~E o:JJRSE. 
WITHIN SAID DRAINAGE EASEMENT. • 

ROAD MAINTENi>l"<CE AGREEMENT 
ALL CCSTS OF MAINTAINIOk; • REFAIRI'lG. IMPROVING OR OTHEflWI5E CCNN EcrED 
WITH S<ID PRIVATE ROAO (FOINTE ROAD NORTH) SHALL 6E BORNE BY THE HCf,!E 
o,vNER5 ASSOCIATION Of THIS PLAT SAID cerrs SHAlL THERERlRE BECOME 
AN ENFORCEABLE LIEN tGAIN5T A~ OF THE LOT OWNERS WHO· RERJSE"OR J;lJL 
TO fl'oY THE REQUIRED FEES FOR THE MAINTENANCE REPAIRS OR Ir.FROVEMENTS 
MADE BY AG>;EEMENT" OF THE HeME OWNERS ASSCCIATION. THIS PFOVISilN SHALl. 
BE CCNSTRUED AS A COVENANT RUNNING Wmi rrlE LAND 

I . 



a:: 

I 

--. ~ - .. ---- . --_. __ . __ .-.1 

', --.--/ 



~t ~ .... .f., ..::. prJJ tlt.i 

q )..0.).:1.00-/' 

P !.A't 0';: 
U~\J ~~iJJ Jj.\';1~'JJau ~ •• .4\ ..... 

..r .f.,..r\ ~..::. j j 

WITHIN GOVT. LOT I, SECTION 21, T40N, R IW, W.M . 

.. 
® 
ED 
o 

= 

WHATCOM COUNTY, WASH INGTON 

~TE' 
I. un" 10 t II 'MLL ~IH 
CO~ tA.S11L A. A.1BLC 
SEWER I~ ........ LA'I3l...&. 

'2. All.. LDTS ~ AlX.ESS 
CNlO fOiIHTE pa,.t) t-ORTH 
Tl-\C CNL"f..o::e.5S 10 
SEMI.4.HMCO m~ ~l-WJ.. 
Bii VlI\ R:lHTE fOt.() tQIm{ 

~ i I~'" '~.BZ " . _ 2 

~ ~ 
. S· 

.I. ......wreNN«=E a Rfl"AlR Of" ~AGE $TR.ClUftE' 
OR fil.alITlES NIl"COMMON ELEMENn 01' S~E 
QISJ'CSAL. SYSfEM INCLUOIHG PUMPS. OftAINI'ULDS 
AHD UNE.S CONNECTING INliVIOUAL SEPTIC'TJNKS 
ro ANr cOP.lMCfol o:::NSTflli:T£D ORAINPIELPS SHIoU. 
bE AN oeU6ATICW a: THE ltlNE ~ERS ,lSSOQAl1ON. 

4. E'AQi PJO>~RTl' oWNER SHALL DEsIGN a CON5l'RucT 
A SlS'rEIrt DIRECTING fUl)FF WATEH FA:W: AU... 
DWEl..UNGS III STRtlC1lJRES ON EACH LOT Am lltE 
loaf 1lE.f "!HTO T~ OOMNOH STOflN DRAINAQE 9:l'SlE}.l. 
SlOfN OftA,NAeE DISOiAHGE SHALL NOT ae. AlLOWED 
TD flOW OHTO THE HANK. BUILDING PERMmI WILL NOT 
8E I:!lslJED UNTL Pl."'" FOR S TORM DRAINAGE ClJHNEClllHS 
HAve BE:EN sUBMITTED 8Y" IH[Nvl'DUAL Pfai'ERTY OWNERS. 

~~~~h~~NfR'ia~ 

~. ~ ~ 
~~~ 1111 '? III II '() I.,· I..... • I I I 
a~ ~: ~ ~ 
!t ~I' ~ ~ 

9 

:z t Q j\I . _ 

~ 4':1,0070 sF. "2 It:l.'Z.1' ~p ~. ·,n,e!!.4 S .... 
.0.'-9 f'C. o.l...-c. D..'" IC. 

" '" 
7..,~~/>.C~. -

~~ .•.. 21 -----._-
""""'''T MPE 
P.\..5. -"1947 N~~_ 

----__ i DRNWGE 
. ~~ENrI 
~~ ~",_' ., -~,--~ 

0, -II \ . .iE~ \ ['"> ,,,,, .. , LJ -.;;;@,~ __ .... 
'-.....- HbSGi~~ I..~>I ~,. 

OPEN ~ 4.09).. . 

---_rZ.a. 
c-_ ~ 

'SCALE.' 1-· eo' 

~ET . CONe. t..4Qt.l. - MOH 10 Be ~T 6"< FEB. IS.I'J9'Z. 

6SCTlON CORN6R 
FCOND MON . IN CA'SE. 
FOUNO flEBAR 
f'C1C.JNO No'IL ' 
seT 1'Ie&AR WJ-W--~EN' o.p 
UMrTS Of'" PJl.UE.MENT 

.-. __ ._ .• 

'? 'E., 
• • I-

- . ~ I'! ,._ 
f : ~ ••. j!! ::J 

. I 
1.'Z.~r...c- SJ\:.:': l)' 

0." = .',n ill 
* < ~ ,~ ~ 'it 
·z .(Ii: 

w.::~, 
~ '::::~\ 

II 
I \ 

I 

~ 

RECORD NO. 89040 



., 

., ~ .. 

.".-: .. -



2 

3 

4-

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

.-.J 22 
« 
Z 23 

(0 24 

0::: 25 

0 26 

27 

SCANNED &; 
F/lEDIMJEN GQURT 

. t.t_201l 
WHATC CLuNTY CLERK 

By oP 
Oeputy 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR WHATCOM COUNTY 

POINTE liON SEMIAHMOO OWNERS NO. 07-2-02983-1 
ASSOCIATION dba SUNSET POINTE 
OWNERS' ASSOCIATION, 

Plaintiff, 
v. 

CL YNT NAUMAN and JAN NAUMAN, 
husband and wife and the marital 
community comprised thereof, 

Defendants, 
and 

DEAN FRANCIS and ROSEMARIE 
FRANCIS, husband and wife and the 
marital community comprised thereof, 

Intervenors. 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW IN 
SUPPORT OF ENTRY OF 
JUDGMENT FOR ADORNEY'S 
FEES AND COSTS 

JUDGE IRA UHRIG 

THIS MADER, having come before the Court upon Defendants' Motion 

for Award of Attorney's Fees pursuant the Findings of Fact and Conclusions of 

Law entered by the Court on August 22, 2011, the Defendant being represented 

by Peter R. Dworkin of the Belcher Swanson Law Firm, PLLC, and Kenneth L. 

Karlberg of Karlberg & Associates, PLLC, the Plaintiff being represented by Jill 

FINDINGS OF FACT AND CONCLUSIONS OF 
LAW IN SUPPORTOF ENTRY OF FINAL JUDGMENT 
FOR ATTORNEY'S FEES AND COSTS- 1 

App. C CP 2775 

Belcher I Swanson 
LAW FIRH, PLLC 

900 lJUPONT STREET. BELLINGHAM WASHINGTON 98225 
TELFPHONE 3hO 734. 6390 FAX 360 671.0753 
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Smith of Roy, Simmons & Parsons, PS and Jamila Johnson and Lawrence 

Costich of Schwabe, Williamson & Wyatt, and the Intervenors being represented 

by Mark Lee of Brownlie Evans Wolf & Lee, LLP, and the Court having reviewed 

the files and records herein, and having heard oral argument on the same, the 

Court now enters the following Findings of Fact and Conclusions of Law: 

I. FINDINGS OF FACT 

1. The Court entered Findings of Fact and Conclusions of Law on 

August 22, 2011 in the above-captioned case outlining that the Defendants, Jan 

and Clynton Nauman prevailed in the litigation on various claims and were 

therefore entitled to an award of reasonable attorney's fees and costs. 

2. Defendants have submitted detailed invoices supported by 

Declarations and legal memoranda identifying and explaining all of the attorney's 

fees and costs they have incurred reasonably relating the claims upon which the 

court has granted attorney's fees and costs, namely: the Declarations and 

Supplemental Declarations (and attachments thereto) of Peter R. Dworkin, 

Kenneth L. Karlberg, and Jeffrey J. Solomon. 

3. Upon reviewing the Declarations listed above all the invoices 

attached, the memorandum explaining the motion , and any and all other 

documents submitted by Defendants, the Court finds that the attorney's fees 

claimed by Defendants and awarded by the Court as specified in the Conclusions 

of Law below arise out of and are reasonably related to either the prosecution or 

defense of claims upon which the Defendants prevailed at trial. The Court further 

FINDINGS OF FACT AND CONCLUSIONS OF 
LAW IN SUPPORTOF ENTRY OF FINAL JUDGMENT 
FOR ATIORNEY'S FEES AND COSTS- 2 

CP 2776 
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finds that the amount of the attorney's fees claimed by the Defendants, 

independent of the attorney's invoices submitted to substantiate the motion, is 

reasonable in light of the nature for the legal rights at issue, the legal and factual 

complexity of the claims, and the extensive motions, discovery, pretrial and trial 

preparation, particularly in relation to the extensive resources expended and 

incurred by all parties in the litigation . 

4. Upon reviewing the Declarations listed above and the invoices 

submitted by Defendants, the Court finds that the costs claimed by Defendants 

and awarded by the Court as specified in the Conclusions of Law below are 

reasonable and necessary, and further, arise out of and are reasonably related to 

either the prosecution or defense of claims upon which the Defendants prevailed 

at trial. 

5. With respect to the Defendants' attorney's fees, the Court 

specifically finds that there were no unwarranted charges included in the amount 

that is awarded by the Court as reflected in Conclusions of Law below as well as 

the Judgment entered of even date, that the number of hours expended by the 

various counsel in the case were objectively reasonable, that the hourly rate 

charged by various counsel was objectively reasonable, and that none of the 

time expended was unnecessary, duplicative, wasteful, or otherwise 

unreasonable. 

6. Defendants had at stake significant and important rights, including 

25 the right to use and access their own real property and to make the highest and 
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best use of their property, as weI! as the right to not be subject to the arbitrary 

and capricious conduct of the Plaintiff. The loss of these rights would have 

caused substantial detriment to Defendants' ability to enjoy their real property 

and to continue living in their home, and therefore it was reasonable for 

Defendants to dedicate the resources outlined in their motion for fees, to the 

defense of their rights. 

III. CONCLUSIONS OF LAW 

Based upon the above Findings of Fact, the Court makes the following 

Conclusions of Law: 

1. The Court, having reviewed all of the following factors, concludes: 

A. All of the objective factors reviewed by the Court support a 

conclusion that the attorney's fees claimed by the Defendants and ultimately 

awarded by this Court are reasonable and appropriate; 

B. All of the subjective factors reviewed by the Court establish 

17 that the amount of fees claimed are reasonable and appropriate; 

18 
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25 

2. Upon review of Defendants' entire motion, the Court further 

concludes that the amount of fees is reasonable and necessary based on the 

issues presented, the rights of the parties at stake, and the result obtained. 

3. Upon review of Defendants' entire motion, the Court further 

concludes that the amount of costs requested by Defendants is reasonable and 

necessary based on the issues presented, the rights of the parties at stake, the 
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result obtained and the CCR's providing such costs may be awarded as part of 

2 reasonable attorney's fees. 
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4. Based upon the foregoing, the Court finds that the following 

amounts of attorney's fees and costs are reasonable and appropriate under the 

facts and law, and judgment should be ordered awarding the same to 

Defendants, as follows: 

1. 

2. 

Fees: $279,496.25 

Costs $ 43,000.00 

3. Total: $322,496.25 

SIGNED this ~ day of Novem 

Presented by: 

BELCHER SWANSON LAW FIRM, PLLC 

~\1\)~ 
PETER R. DWORKIN, WSBA #30394 
Attorney for Defendants 

Copy Received, Approved for Entry: 

S & PARSONS, PS 

JILL S ITH, WSBA# 30645 
BRET SIMMONS, WSBA# 25558 
Attorneys for Plaintiffs 
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SCWHABE, WILLIAMSON & VVYATI 

LAWRENCE A. COSTICH, WSBA# 32178 
JAMILA A. JOHNSON, WSBA# 39349 
Associated Attorneys for Plaintiffs 

BROWNLEE EVANS WOLF & LEE, LLP 

MARK LEE, WSBA# 19339 
Attorney for Intervenors 

FFCL·AttyFees 102111 final 
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