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I. INTRODUCTION 

Appellants Gary Leonard and Susan Kiraly Leonard (collectively 

the Leonards) are appealing from the second summary judgment dismissal 

of their counterclaims for construction defects. Those counterclaims are 

against respondent Shepler Construction, Inc. 

The overarching issue in this appeal is: did the parties impliedly 

waive an arbitration clause in an alternative dispute resolution provision 

by litigating their claims for over five years? The answer is clearly, yes. 

This Court has already determined "both parties waived arbitration" 

through engaging in "substantial litigation including a prior appeal of the 

counterclaims." 1 Both parties waived the offensive use of the arbitration 

clause as a sword and the defensive use of the clause as a shield. 

This Court held that the five years of litigation waived the 

arbitration clause and affirmed the trial court's denial of the Leonards' 

motion to compel arbitration? The same legal principles require this 

Court to hold once more that the five years of litigation waived the 

arbitration clause and once more reverse the trial court's dismissal of the 

counterclaims. 

I Appendix 8 to this brief (Shepler Constr" Inc. v. Leonard, noted at 153 Wn. App. 1035 
(Table), 2009 WL 5153672 ~ 15 (Wn. App. Dec. 21, 2009), review denied, 169 Wn.2d 
1003,234 P.3d 1172 (2010). 
2 Id. 
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With the case now almost spanning a decade, one appellate judge 

has already expressed the frustration that the case is approaching the 

modern day equivalent of the suit in the Bleak House saga.3 But that 

frustration should rest with Shepler-not the Leonards. There are three 

strikes against Shepler. First, Shepler convinced the trial court to grant 

summary judgment dismissal of the same counterclaims in 2004, despite 

the existence of genuine issues of facts. This Court in a per curiam 

decision reversed the dismissal. Second, Shepler convinced the trial court 

on remand to grant dismissal a second time, ruling arbitration was not an 

alternative dispute procedure but was instead an exclusive, unwaivable 

remedy. That ruling is contrary to very well-established law. Third, after 

this Court affirmed the denial of the motion to compel arbitration, Shepler 

convinced the trial court on remand to ignore this Court's statement that 

the arbitration clause did not provide an exclusive remedy. 

These repeated errors of law have resulted in a second one-sided 

trial depriving the Leonards from having their day in court on the 

counterclaims and affirmative defenses for the construction defects. 

The Leonards request this Court reverse the summary judgment 

dismissal of the counterclaims, award them appellate fees, remand the case 

for a jury trial, and transfer the case to another judge. 

3 Id . ~ 18 (Agid, J., dissenting). 
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II. ASSIGNMENTS OF ERROR 

A. Assignments of Error. 

No.1. The trial court erred when it entered the order granting 

summary judgment dismissal of the construction defect counterclaims. 

CP 357-55. 

No.2. The trial court erred when it ruled on the first day of trial 

that affirmative defenses based on construction defects were barred by the 

summary judgment dismissal of the construction defect counterclaims. 

No.3. The trial court erred when it failed to follow the court of 

appeals ruling that the arbitration clause was not an exclusive remedy and 

that parties had not waived claims by litigating them. 

No.4. The trial court erred when it repeatedly excluded trial 

testimony about construction defects offered in support of affirmative 

defenses. 

No.5. The trial court erred when it provided an explanation of the 

dismissal order that was factually and legally incorrect in the post-trial 

decision and findings and conclusions. Findings of Fact and Conclusions 

of Law at 1:14-3, CP 172-74. Id. at 4:6-7 (Finding No.2), CP 175. Id. at 

10:1-5 (Finding No. 27), CP 181. 
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B. Issues Pertaining to the Assignments of Error. 

The parties had litigated the construction defect counterclaims in 

the trial and appellate court for over five years. Did the trial court err 

when it enforced the clause as barring the counterclaims for construction 

defects over five years into the case? Did the parties waive the arbitration 

clause? 

Is Shepler estopped from asserting the arbitration clause as defense 

to the counterclaims? 

Even if the arbitration clause were not waived, does the clause bar 

the Leonards from asserting affirmative defenses that arising from the 

construction defects? 

The decisions that Shepler cited to the trial court construe public 

works contracts with clauses expressly and absolutely waiving claims 

when a party fails to comply with the dispute resolution procedure that is a 

condition precedent to suit.4 In the absence of these clauses, did the trial 

court misconstrue the consumer contract when it ruled that the Leonards 

4 Appendix J (Order Granting Summ. 1. as to Defs. Leonards' Breach of Dispute 
Resolution at 2:8-3:1 (referring to case law cited by parties and earlier oral decision of 
Mar. 14,2008) (Dkt. 284), CP 357-59; App. K (PI.'s Mot. for Recons . ofSumm. J. Order 
or to Compel Arbitration and for Limited Stay (Apr. 11, 2008) (Dkt. 291), CP 360-76; RP 
(Mar. 14,2008) at 13:17-22 (citing Pegasus Constr. Corp. v. Turner Constr. Co, 84 Wn. 
App. 744, 929 P.2d 1200 (1997)). 
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"had to initiate the dispute resolution process,,5 and that the failure to do 

so resulted in the forfeiture of their contractual rights? 

Did the trial court correctly construe the mandate? 

The trial court has twice dismissed the counterclaims, has 

expressed view determined to be erroneous and has substantial difficulty 

putting aside those views. Is reassignment of the case advisable to 

preserve the appearance of justice? Is there any waste or duplication 

where the Leonards are entitled to a jury trial on all substantive claims? 

III. STATEMENT OF THE CASE 

In 2000, the Leonards were looking for a contractor to construct a 

house for them in Friday Harbor. They selected Shepler. They signed the 

construction contract form that had been drafted by Shepler's lawyer.6 

Before filing this suit, Shepler sent letters about initiating the 

arbitration clause/A.D.R.7 The Leonards admit that they did not respond 

to these requests; instead, their lawyer sent a letter about the incomplete 

work. S 

5 RP (Mar. 26, 2008) at 25:4-8. 
6 Shepler Constr., Inc. Building Agreement, Appendix C. CP 127-32. Attached to 
Complaint, CP 270-82. 
7 Appendix B (2009 WL 5153672 ~ 3). 
8 Id. 
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A. Shepler's Pleadings Did Not Elect the Statutory Remedy of the 
Specific Enforcement of the Arbitration Clause. 

Shepler filed a complaint for lien foreclosure and breach of 

contract against the Leonards.9 The complaint does not use the word 

"arbitration."lo Although the complaint does allege that the Leonards 

refused to abide by the A.D.R. provision, their answer denied that 

allegation. I I As affirmative defenses, the Leonards asserted "plaintiff's 

own breach of the ... contract," "plaintiff's own non-performance of a 

condition precedent and the failure of consideration," "setoff," and "the 

failure to state a claim upon which relief may be granted.,,12 

The Leonards counterclaimed Shepler "failed to perform work in a 

workmanlike manner and failed to complete its work in a timely manner" 

and "failed to follow the plans and specifications" and other claims. 13 

Answering the counterclaims, Shepler did not assert any affirmative 

defenses. 14 

9 Appendix C (compl.), CP 270-82. 
10 Id. 
II Appendix C (compl.); Appendix D (Answer, Affirmative Defenses and Counterclaim 
at 2). CP 283-89. Id. (denying Complaint" 3 and 7). 
12 Appendix D at 4: 1-7. 
13 Appendix D at 4: 15-6: 16. 
14 Appendix E (Answer to Counterclaim), CP 290-91. 
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B. Twenty Months Into the Case, the Trial Court Granted 
Summary Judgment Dismissal of the Leonards' Counterclaims 
on the Ground There Was No Evidence Supporting Them. 

Shepler moved for the summary judgment dismissal of the 

construction defect counterclaims. 15 In response, the Leonards submitted 

expert testimony that the exterior walls, heating system, and other work 

were defective or incomplete, and in response Shepler submitted 

declarations, including one by the contractor who installed the heating 

system. 16 Despite this evidence, the court granted summary judgment 

dismissing the counterclaims. 17 The December 2004 trial was on the 

enforcement of the lien only. IS At trial, although the court ruled the 

Leonards had violated the arbitration clause, it denied Shepler's claim for 

damages based on the alleged violation of the clause. The trial court 

granted a judgment in favor of Shepler for the contract balance plus 

extras. 19 The Leonards appealed that judgment. 20 

15 Appendix A (Susan Kiraly-Leonard v. Shepler Constl'. Inc., noted at 132 Wn. App. 1054, 
2006 WL 1217216, *1 (Jun. 6, 2006)), review denied, 160 Wn.2d 1014, 161 PJd 1014 
(2007). 
16Id. 
17 CP 77 ("On April 19, 2004, this court granted Shepler's motion for summary judgment 
dismissing Leonards' counterclaims ... "). 
18 Appendix B (Shepler Constr., 2009 WL 5153672 ~ 5). 
19 Appendix F (Findings of Fact and Conclusions of Law at 2: 1-4 )(Dkt. 151), CP 294-99. 
20 Appendix A (Leonard, 2006 WL 1217216, *1). 
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C. This Court Reversed the Dismissal of the Counterclaims and 
Remanded the Case for Trial. 

In the unpublished per curium decision, this Court reversed the 

summary judgment dismissal.21 This Court ruled: 

Evidence that Shepler Construction, Inc., performed 
unprofessional work and used incorrect methods in building a 
house for Gary Leonard and Susan Kiraly-Leonard created an issue 
of material fact about whether Shepler met its contractual 
obligation to perform in a workmanlike manner. We reverse the 
trial court's order of summary judgment dismissing the Leonard's 
counterclaim for Shepler's breach of contract and remand for 
trial. 22 

Dissatisfied with the decision, Shepler sought reconsideration.23 The 

motion was unsuccessful. Dissatisfied with the disposition of the 

reconsideration motion, Shepler petitioned the Supreme Court to review 

the decision. The issues presented for review included: 

1. May a party to a contract that provides for 
mandatory and binding arbitration ignore the contract and assert a 
claim for construction defect directly in superior court?24 

Thirteen months after this Court's first decision, the Supreme Court denied 

review?5 

21 Appendix A (Leonard, 2006 WL 1217216). 
22 Id. at * 1. 
23 Appendix G (Mot. for Recons. (May 26, 2006), Order Denying Mot. to Recons 
(May 25, 2006); Pet. For Review (Aug. 26, 2006), attached to Reply in Supp. of Defs.' 
Mot. to Strike Pl.'s Proposed Findings of Fact and Conclusions of Law and for Tenns) 
(Dkt. 358), CP 446-543. 
24 Appendix G (Pet. for Review at 1); id. at (Issues Presented for Review) at 2. 
25 Shepler Constr. v. Leonard, 160 Wn.2d 1014 (Table), 161 P.3d 1027 (June 6, 2007). 
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D. The Trial Court Dismissed the Counterclaims On the New 
Ground of the Failure to Comply With the Arbitration Clause 
and Then Refused to Compel Arbitration. 

On remand, the Leonards made a jury demand.26 They made the jury 

demand based in part on the counterclaim for breach of contract.27 Relying 

on the arbitration clause, Shepler moved for summary judgment dismissal of 

the counterclaims and to strike the jury demand?8 Initially, the trial court 

denied the motion but later granted reconsideration, concluding the 

construction defect counterclaims should have been submitted to arbitration 

and dismissing the counterclaims for the failure to comply with the arbitration 

clause.29 The court struck the Leonards' own reconsideration motion as 

untimely30 and struck their jury demand.31 

The Leonards moved to compel arbitration and stay the trial 

pending arbitration.32 After the trial court denied their motion, the 

Leonards appealed from the order denying the motion to compel 

arbitration and related orders.33 

26 Dkt. 222, Supplemental Designation. 
27 Resp. to Pl.'s Mot. to Strike Jury Demand at 3:5-15 (Dkt. 245), Supplemental 
Designation. 
28 Compare Appendix H (Pl.'s Mot. for Surnm. 1. as to Breach of Dispute Resolution 
Provision) (Dkt. 238), CP 304-07, with Appendix G (Pl. ' s Recons. Mot. (Dkt. 260)), CP 327-
29. See Pl.'s Mot. to Strike Jury Demand (Dkt. 240), Supplemental Designation. 
29 Appendix J (Order Granting Summ. 1. as Dispute Resolution Provision (Dkt. 284)), CP 
69-71. 
30 Appendix B (Shepler Constr" Inc. v. Leonard, 2009 WL 5153672, ~ 8). 
31 Order Granting Mot. to Strike Jury Demand (Dkt. 297), Supplemental Designation. 
32 Id. ~~ 8-9. 
33 Id. ~ 9. 
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E. The Second Appeal Affirmed the Denial of the Motion to 
Compel Arbitration But Did Not Reach the Dismissal Order. 
The Decision, However, Ruled: "the Parties had Waived 
Arbitration by Litigating, Not the Underlying Claims.,,34 

This Court affirmed the denial of the motion to compel 

arbitration.35 This Court concluded arbitration had been waived: 

The facts before this court establish that both parties waived 
arbitration. Neither party initiated a notice of arbitration as 
provided by chapter 7.04A RCW. Neither party asserted a right to 
arbitration in their answers to the pleadings of the other party. 
Moreover, both parties conducted discovery and engaged in 
substantial litigation including a prior appeal of the counterclaims. 
Seven years passed, and substantial case development occurred 
prior to the Leonards' assertion of the right to arbitrate. We hold 
that the trial court did not err in denying the motion to compel 
arbitration.36 

This Court granted the Leonards' reconsideration motion and 

withdrew a ruling that the summary judgment dismissal was a final 

determination extinguishing the counterclaims.37 Declining to reach the 

merits of the dismissal of the construction defect counterclaims,38 the 

appellate decision construed the legal effect of the arbitration clause. The 

decision's modified footnote one states: "The arbitration clause did not 

provide that it was the exclusive remedy for breach. As noted above, the 

34 Id. ~ 15 n. l (Dec. 21, 2009). 
35Id. 
36 Id. ~ 14. 
37 Compare Appendix B (2009 WL 5153672, ~ 15 n.l (Aug. 24, 2009» with Appendix B 
(2009 WL 5153672, ~ 15 n.l (Dec. 21, 2009) (same case name; modifying footnote 
one». 
38 Appendix B (2009 WL 5153672, ~ 16 (Dec. 21, 2009». 
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parties waived the arbitration clause by litigating, not the underlying 

claims.,,39 

F. The Trial Court Refused to Consider the Underlying 
Construction Defects as Affirmative Defenses In the Second 
Trial. 

The case was tried a second time on August 8-10, 2011.40 At the 

start of the trial, the Leonards requested the evidence of the construction 

defects be admitted at least for the purpose of a defense against any award 

for compensation to the contractor or more broadly for the purpose of the 

underlying claims.41 But the trial court refused to consider the construction 

defect evidence,42 reaffirming the ruling several times, striking trial testimony 

and sustaining objections. See, ~ RP (Aug. 8, 2011) at 179:21-180:20 

(striking testimony that the heating unit would never heat the house).43 As a 

result, there was a second trial that failed once again to consider the 

construction defect evidence. 

39 Id. at *3, ~ 15 n.!. 
40 RP (Aug. 8-10,2011). 
41 RP (Aug. 8,2011) at 6:11-15,16:24-17:17,26:24-24:7; Def.'s Trial Br. at 3:1-18, 
CP 21; Defs.' Br. of Recoupment (Dkt. 478), Supplemental Designation. 
42 RP (Aug. 8,2011) at 26: 12-27:5. 
43 RP (Aug. 9, 2011) at 205:6-21 (start of the second day of trial, confirming the 
Leonards could not ask witness Kevin Taylor questions about construction defects); RP at 
220:20-222:6 (sustaining objections to Gary Leonard testimony about grouting and 
workmanship as violating the summary judgment order); RP at 235: 18-21 (sustaining 
objections to his testimony about incorrectly installed cabinet); RP 245: 1 0-18, 246: 19-
249:6 (same as to testimony about door and frame and drywall defects). 
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Three months after trial, the trial judge sent a letter decision 

summarizing the procedural background and the findings and conclusions.44 

The trial court entered judgment in favor of the contractor for $324,552.45 

$95,457 of that judgment is for the contract and quantum merit recovery-

with no credit for the construction defects.46 The two thirds of the judgment 

is interest and fees including the contractor's appellate fees in the first appeal 

that the contractor lost.47 

The construction defects claims include the installation of a 

heating system that fails to heat the entire house, the failure to install 

weather barrier over the OSB sheathing for the first floor of the house, the 

failure to install expansion/construction joints in the concrete for the 

garage floor, the failure to flash doors and windows, etc.48 

IV. SUMMARY OF ARGUMENT 

Shepler waived the arbitration clause as a defense to the 

counterclaims for construction defects. Shepler failed to invoke the 

arbitration clause as an affirmative defense at the start of the case. Later, 

when Shepler moved for summary judgment on the merits of the 

counterclaims and sought damages for the breach of the clause, Shepler 

44 Appendix N (Letter (Nov. 16, 2011), CP 77-92. 
45 Judgment and Decree at 1-3, CP 93-95; Amended Judgment (increasing fees to 
$146,758), CP 268. 
46 CP 198-99 ($81,000 in prejudgment interest). 
47 CP 99 (summarizing 2005 fees), CP 99-100 (summarizing fees in appeal in 2006-07). 
48 Trial Sr. at 3: 10-18, CP 21; CP 33-40, 42-47. 
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completely abandoned any prospect of using the clause as a defense. The 

trial court made repeated prejudicial errors by dismissing the 

counterclaims and excluding the evidence of the construction defects. 

This Court's prior ruling that the arbitration clause was waived 

squarely conflicts with the trial court's repeated rulings that the clause had 

not been waived. Compare ("the parties waived the arbitration clause ... 

not the underlying claims,,)49 with ("the Leonards are barred from bringing 

any claim before this court that should have been submitted to binding 

arbitration,,).50 The appellate ruling is well supported by the law. 

v. ARGUMENT 

A. Standard of Review. 

A summary judgment order is subject to de novo review. 51 

Summary judgment is appropriate only where there are no genuine issues 

of material fact, and the moving party is entitled to judgment as a matter 

of law. 52 The determination of waiver is a mixed question oflaw and fact, 

49 Appendix B (2009 WL 5153672, ~ 15 n.l (Dec. 21,2009». 
50 Appendix J (Order Granting Summ. J. As to Defs. Leonards' Breach of Dispute 
Resolution Provision), CP 69-71. 
51 Oak Harbor Educ. Ass'n v. Oak Harbor School Dist., 162 Wn. App. 254, 262, 259 P.3d 
274 (2011) (citing Mount Adams Sch. Dist. v. Cook, 150 Wn.2d 716, 722, 81 P.3d III 
(2003». 
52 Oak Harbor Educ. Ass'n., 162 Wn. App. at 262. 
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with de novo review of the legal question of whether the facts amount to a 

waiver. 53 

"An erroneous statement of the applicable law is a reversible error 

if it prejudices a party.,,54 This Court reviews findings and conclusions to 

determine "whether substantial evidence supports the findings and, if so, 

whether they support the trial court's conclusions of law and judgment.,,55 

B. Arbitration Was a Waivable Defense. 

The summary judgment dismissal of the counterclaims for the 

failure to abide by the arbitration clause was an error of law. This Court 

reviews de novo review whether uncontested facts amount to waiver of the 

arbitration clause, which is a question of law.56 The genuine dispute as to 

the operative facts requires those facts must be construed in favor of the 

Leonards who were responding to a motion for summary judgment 

dismissal. 57 The dismissal order rests on the misapplication of the 

53 Sanders v. State, 169 Wn.2d 827, 849, 240 P.3d 120 (2010) (mixed question oflaw and 
fact); Brundridge v. Fluor Fed. Servs .. Inc., 164 Wn.2d 432, 440-41, 191 P .3d 879 (2008) 
(whether the facts proved amount waiver is a question of law); id. at 441 (if the parties do 
not dispute the facts, the question is one oflaw for the court). 
54 Keller v. City of Spokane, 104 Wn. App. 545,551, 17 P.3d 661 (2001). 
55 Saviano v. Westport Amusements. Inc., 144 Wn. App. 72, 78, 180 P.3d 874 (2008) 
(omitting internal citations). 
56 Brundridge, 164 Wn.2d at 441 (if the parties do not dispute the facts, the question of 
waiver is one of law for the court). 
57 Oak Harbor Educ. Ass'n., 162 Wn. App. at 262. There are material issues of fact 
regarding Shepler's invocation of the clause (failing to disclose an arbitrator and failing 
to initiate the arbitration or move to compel arbitration). 
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doctrines of implied waiver and estoppel, 58 which were raised in response 

to the summary judgment motion. The order also rests on a fundamental 

misunderstanding of the nature of arbitration as a remedy, which was 

briefed when the Leonards subsequently moved to compel arbitration. 59 

The Federal Arbitration Act and state acts overturn the common 

law rule that an arbitration agreement could not be specifically enforced; 

the acts provide an exclusive statutory remedy-an order compelling 

arbitration. 60 "[A]s a matter of substantive federal arbitration law, an 

arbitration provision is severable from the remainder of the contract.,,61 

The general rule is an unperformed arbitration agreement will not bar suit 

on the same subject matter, unless arbitration is a condition precedent to 

suit.62 The general rule applied in this case, where arbitration was not a 

58 Appendix I (Resp. to PI.'s Mot. for Summ. J. at 3:13-6:19) (Dkt. 245), Supplemental 
Designation. 
59 Appendix M (Defs.' Mot. to Compel Arbitration and Motion for Stay Until Arbitration 
is Completed at 5 :4-15 :26) (Dkt. 309), Supplemental Designation; Appendix L (Defs.' 
Reply in Supp. of ApplicationlPet. To Compel Arbitration and for Stay at 1: 15-8:2) (Dkt. 
321), Supplemental Designation. 
60 Appendix M (Defs.' Pet. To Compel Arbitration and for Stay at 9:6-18 & n.17 (citing 
Red Cross Line v Atlanta Fruit Co., 264 U.S. 109, 118, 44 S. Ct. 274, 68 L. Ed. 582 
(1924)), Supplemental Designation; see 6 C.J.S. Arbitration § 61 at 130 (2004). 
6 1 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-46, 126 S. Ct. 1204, 163 
L. Ed. 2d 1038 (2006). 
62 4 Am. Jur. 2d Alternative Dispute Resolution § 86 at 141(2007) ("Notwithstanding the 
general rule that an unperformed arbitration agreement will not bar suit on the same 
subject matter, if a party's right to bring suit is validly conditioned on an award of 
arbitrators ... the courts will not take jurisdiction of his or her suit until he or she complies 
with conditions precedent or is legally excused therefrom."). See Appendix M (Defs' 
Pet. To Compel Arbitration and Mot. for Stay at 5:13-18 & n.8 (citing McNeff v. 
Capistran, 102 Wash. 498, 503-04, 208 P. 41 (1922) (where there was no absolute 
condition precedent to arbitration and parties waived the arbitration privilege)), 

(continued ... ) 
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condition precedent to suit. Further, neither party served personally or 

sent by registered mail RCW 7.04.060's notice of intention to arbitrate 

whose effect is to bar a party from failing to comply with the arbitration 

agreement.63 Instead, they litigated the arbitrable claims in superior court 

and the appellate courts. 

Over five years into the case, the trial court ruled: "The Leonards 

are barred from bringing any claim before this court that should have been 

submitted to binding arbitration under the contract's dispute resolution 

provision.,,64 When it made this ruling, the trial court simultaneously 

made two errors of law: (1) it failed to rule the clause had been waived, 

and (2) it failed to rule Shepler was estopped from using the clause as a 

defense.65 

( ... continued) 
Supplemental Designation; Thorgaard Plumbing & Heating Co. v. Cntv. of King. 71 
Wn.2d 126, 131 nA, 426 P.2d 828 (1967), where arbitration was a condition precedent to 
judicial relief). 
63 Appendix M (Defs.' Pet. To Compel Arbitration at 5:8-17 & n.7 (quoting Martin v. 
Hydraulic Fishing Supply. Inc., 66 Wn. App. 370, 375 n.6, 832 P.2d 118 (1992) 
(RCW 7.04.060 notice included a "warning that unless the served party files a motion to 
stay arbitration within 20 days of service, that party is barred from contesting the 
existence or validity of the arbitration agreement or the failure to comply with it."», 
Supplemental Designation. RCW 7.04.060 was superseded when Washington adopted 
the Uniform Arbitration Act. 
64 Appendix J (Order Granting PI.'s Mot. for Summ. J. at 2:17-18, CP 70; RP at 13:17-
14:2 (3/14/2008) (citing Pegasus Constr. v. Turner Constr., 84 Wn. App. 744, 929 P.2d 
1200 (1997». See also App. N (Letter decision at 1-3), CP 77-79. 
65 RP (Mar. 14,2008) 10:4-13:16; Appendix I (Resp. to PI.'s Mot. for Summ. 1. at 5-6 
(implied waiver); id. at 3-4 (equitable estoppel), Supplemental Designation. Appendix 
N (Letter decision), CP 77-79. 
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1. Shepler Abandoned Arbitration as a Defense, By 
Failing to Plead Arbitration as An Affirmative Defense 
and to Compel Arbitration Before the First Trial. 

"Waiver of an arbitration clause may be accomplished expressly or 

by implication. ... The right to arbitrate is waived by "conduct 

inconsistent with any other intention but to forego a known right. ,,66 The 

Leonards raised implied waiver below: "Shepler had the opportunity to 

bring motions to stay the litigation and move the case to arbitration 

pursuant to the contract. Shepler's failure to act constitutes an implied 

waiver. ,,67 

When answering the counterclaims, Shepler failed to ralse any 

affirmative defenses. The omitted affirmative defenses included that the 

counterclaims were completely barred or totally foreclosed by the failure 

to submit them to arbitration or through waiver of the claims.68 CR 8(c) 

(entitled, Affirmative Defenses); id. (identifying waiver as an affirmative 

defense).69 Shepler's answer that failed to use the term "arbitration" and 

66 Verbeek Properties, LLC v. GreenCo Env't, Inc., 159 Wn. App. 82, 87,246 P.3d 205 
(2010) (citations omitted); Harting v. Barton, 101 Wn. App. 954, 962, 6 P.3d 91 (2000) 
(stating similar rule for dispute resolution clause), review denied, 142 Wn.2d 1019, 16 
P.3d 1266 (2001). Id. (ruling party waived mediation provision by failing to demand 
mediation; filing counterclaim and moving for summary judgment waived right to 
mediation). 
67 Appendix I (Resp. to PI. 's Mot. for Summ. J. at 5-6 (implied waiver)), Supplemental 
Designation. 
68 Appendix E (Answer to Counterclaim), CP 290-91. 
69 Harting v. Barton, 101 Wn. App. at 962 (mediation clause as an avoidance or 
affirmative defense under CR 8(c)); 5 Charles Alan Wright et aI., Fed. Practice & 
Procedure § 1278 at 654 (2004) (failure to plead "the controversy is properly the subject 

(continued ... ) 
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"did not hint that judicial remedies are totally foreclosed" was insufficient 

to invoke arbitration.7o "[A] defendant's failure to raise arbitration as an 

affirmative defense shows his intent to litigate rather than arbitrate.,,71 

That is exactly what happened here. 

While the requirement to plead affirmative defenses "is not to be 

construed absolutely, it will not be abrogated where it affects the 

substantial rights of the parties."n The requirement to plead arbitration as 

an affirmative defense should not be abrogated in this case, where Shepler 

litigated the counterclaims for years and where the Leonards' right to 

relief on the merits of the construction defects has been abrogated. 

Shepler completely abandoned any arbitration defense when it 

moved the court to dismiss the counterclaims on the merits two years into 

the case. 73 When Shepler later moved to enforce the arbitration clause to 

bar the counterclaims five years into the case,74 the Leonards responded 

that Shepler had "slept" on its right "to stay the litigation and move the 

c ... continued) 
of arbitration" as an affirmative defense). 
70 Appendix M (Defs.' Pet. To Compel Arbitration and Mot. for Stay at 6:21-7:2 & n.1O 
(citing Ives v. Ramsden, 142 Wn. App. 369, 383, 174 P.3d 1231 (2008», Supplemental 
Designation. 
71 Johnson Assoc. Corp. v. HL Operating Co., 2012 U.S. App. LEXIS 10339, *11-*12 
(6th Cir. May 23, 20 12)(affirrningjudgment that arbitration had been waived). 
72 Rainier Nat'l Bank v. Lewis, 30 Wn. App. 419, 422, 635 P.2d 153 (1981). 
73 Lake Washington Sch. Dist. No. 414 v. Mobile Modules NW, Inc., 28 Wn. App. 59, 
60,63,621 P.2d 791 (1980). 
74 Appendix H (PI.'s Mot for Summ. 1. as to Breach of Dispute Resolution Provision) 
(Dkt. 238), CP 304-07. 
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case to arbitration pursuant to contract" for five "years, and now seeks to 

use its own failure to assert that right as a means to obtain summary 

judgment against the Leonards. The five-year delay before raising the 

defense is entirely unreasonable. This is precisely the type of unjust result 

that the doctrine oflaches is designed to prevent.,,75 

"Laches is an implied waiver arising from knowledge of existing 

conditions and acquiescence in them.,,76 Shepler had (1) knowledge and 

reasonable opportunity to discover the arbitration clause as a defense, 

(2) Shepler's five-year delay in asserting the defense was an unreasonable 

delay, and (3) the Leonards have suffered damage resulting from the 

unreasonable delay. Therefore, the Leonards established the three 

elements of laches.77 The trial court erred in when it did not rule laches 

barred the defensive use of the arbitration clause to foreclose a judicial 

remedy for the construction defects. 

In short, through litigating the counterclaim for five years in court, 

Shepler had waived the arbitration clause as a defense. The trial court 

erred when it failed to correctly apply the doctrine of implied waiver and 

75 Appendix I (Resp. to PI.'s Mot. for Summ. J. at 5:19-6:2, Supplemental Designation. 
76 Appendix I (id. at 5:2-4), Supplemental Designation. Id. (Somsak v. Critton 
Techn.lHeath Tech., Inc., 113 Wn. App. 84, , 93,52 P.3d 43 (2002)). 
77 Appendix I (Resp. to PI. 's Mot. for Summ. J. at 5: 19-6:2), Supplemental Designation. 
Id. (In re Marriage of Lesley, 112 Wn.2d 612, 619, 772 P.2d 1013 (1989)). 
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laches. A second error was committed in failing to correctly apply the law 

of estoppel. 

2. Shepler's Prosecution of a Damage Remedy Estopped 
Its Tardy Assertion of a Dismissal Remedy. 

Shepler did much more than omit an affirmative defense. Before 

raising the arbitration clause as a complete shield to the previously-

litigated counterclaims, Shepler prosecuted its claims to judgment.78 

Shepler'S prior statements and conduct estop it from asserting the 

arbitration clause as a shield after asserting it as a sword. Shepler had 

elected a speculative damage claim as the remedy for the violation of the 

arbitration clause. Shepler in the first appeal claimed the trial court had 

erred when it denied damages for the Leonards' refusal to comply with the 

arbitration clause.79 The appellate decision remanding the case 

acknowledged Shepler was still pursuing a damage remedy for the 

violation of the arbitration clause: 

Because we remand for trial, it is not necessary to address the 
Shepler's counterclaim for damages resulting from the Leonard's 
failure to abide by the contract's dispute resolution provisions. In 
light of the additional evidence that will be provided upon remand, 
the trial court's assessment of breach and damages by the parties 

78 Cf. Verbeek Properties, LLC v. GreenCo. Envtl. Inc., 159 Wn. App. 82, 89-90, 246 
P.3d 205 (2010) (stating omitting a demand for arbitration from initial pleadings is not an 
affirmative election to forgo arbitration; ruling moving to compel arbitration less than 
two months after filing complaint did not waive arbitration). 
79 "The question of damages caused by this breach should be subject to a second trial 
because the trial court failed to award damages for this breach." Appendix K (Mot. for 
Recons. at 6 n.270)(Dkt. 291), CP 360-76; Appendix C (Compl. at 5: 13-15), CP 270-82. 
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may chanffie. Any opinion this court could offer now would only be 
advisory. 8 

Shepler moved for reconsideration of this appellate decision and 

petitioned for review and in the process raised the new defense that the 

Leonards had "waived" any claim of construction defect when they failed 

to comply with the arbitration clause. 81 But Shepler had already impliedly 

waived that defense and was estopped from asserting it. So it is no 

wonder the Supreme Court denied review. 

Laches and estoppel are related defenses. "The doctrine of laches 

as a defense is grounded on the principle of equitable estoppel, which will 

not permit the late assertion of a right where other persons by reason of the 

delay will be injured by its assertion. ,,82 The elements of equitable 

estoppel are: (1) a party's admission, statement or act inconsistent with its 

later claim, (2) action by another party in reliance on the first party's act, 

statement or admission, and (3) injury that would result to the relying 

party from allowing the first party to contradict or repudiate the prior act, 

statement or admission.83 

80 Appendix A (2006 WL 1217216 nA (May 6, 2006». 
81 Appendix G (Mot. for Recons. at 4:12-5:24)(Dkt. 291), CP 360-76; id. at 4:12-13 
("Appellants Waived Any Claim ... "); id. at 5:12-13 ("Leonards' refusal ... waived their 
right"); id. at 4:23-24 ("The Leonards waived any ... claim ... "). 
82 Johnson v. Schultz, 137 Wash. 584, 587, 243 P. 644 (1926) (citation omitted). See 
CP 119:13-14 (citing Schultz). 
83 Appendix I (Resp. to PI.'s Mot. for Summ. J. at 3-4 (equitable estoppel) (Dkt. 245), 
Supplemental Designation. See Kramarevcky v. Dep't of Social and Health Serv., 122 
Wn.2d 738, 743, 863 P.2d 535 (1993) (ruling DSHS was equitably estopped from 

(continued ... ) 
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Shepler's actions established those elements. First, Shepler 

admitted the counterclaims were part of the lawsuit. Shepler never 

personally served a notice of intention to arbitrate, nor did it move to 

compel arbitration. Instead of using the arbitration clause as a defense to 

the counterclaims, Shepler wielded it as a sword seeking damages based 

on the clause. Second, the Leonards detrimentally relied on Shepler's 

pleadings, and third, they were damaged. They would have pursued the 

construction defect claims through the arbitration procedure if Shepler had 

claimed the arbitration clause prevented the litigation of the counterclaims. 

Having litigated the counterclaims for years, Shepler was equitably 

estopped from taking the inconsistent position that arbitration clause was a 

defense barring the counterclaims from being litigated in court. 84 

Below the Leonards argued that they "relied on Shepler's act of 

filing a lawsuit" and "[i]t was Shepler ... and not the Leonards who made 

the choice to have the dispute decided in court, rather than as the contract 

dictated," and if the summary judgment dismissal were granted, the 

Leonards "will once again be prevented from arguing their case at trial, 

resulting in devastating injury.,,85 Nonetheless, the trial court dismissed 

( ... continued) 
recovering public assistance benefits it overpaid to recipients). 
84 Appendix I (Resp. to PI.'s Mot. for Summ. 1. at 3:13-4:11) (Dkt. 245), Supplemental 
Designation. 
85 Appendix I (Resp. to PI.'s Mot. for Summ. 1. at 4: 1-11) (Dkt. 245), Supplemental 

(continued ... ) 
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the counterclaims and erred, by failing to hold Shepler was estopped from 

asserting arbitration as a complete defense to the counterclaims. 

Even if the trial court did not err in applying the doctrines of 

waiver, estoppel, laches, and election of remedies,86 the trial court 

misconstrued the arbitration clause. 

3. The Arbitration Clause Was Not An Exclusive Remedy. 

This Court has already ruled the arbitration clause does not provide 

that it is an exclusive remedy. The clause is similar to the one construed 

in Pederson v. Klinkert, where the supreme court rejected claims that 

arbitration was "the only remedy," because, "it is clearly not the law" 

when the clause was "purely optional" and merely required "[a]ll 

questions ... shall be submitted to arbitration at the choice of either 

party. ,,87 

Here, the trial court, at Shepler's urging, adopted a construction of 

the arbitration clause that "clearly is not the law.,,88 By implicitly 

construing the clause to be an exclusive, unwaivable remedy, the trial 

court violated a fundamental canon of construction: "If language 

( ... continued) 
Designation. 
86 Minter v. Pierce Transit, 68 Wn. App. 528, 530, 537, 843 P.2d 1128 (1993) (construing 
a labor arbitration procedure containing an election of remedies provision that litigation 
waived the right to arbitrate and arbitration waived the right to litigate). 
87 56 Wn.2d 313, 320, 352 P.2d 1025 (1960); Appendix M (Defs.' Pet. to Compel 
Arbitration and Mot. for Stay at 6: 1-23) (Dkt. 309), Supplemental Designation .. 
88 56 Wn.2d at 320. 
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providing for a forfeiture is capable of two constructions-that against 

forfeiture should be followed.,,89 The clause does not use the words 

"exclusive," "sole," or "only." By analogy under the Uniform 

Commercial Code, the arbitration clause is an "optional" remedy (not an 

"exclusive or limited remedy") because there is no exclusivity language.9o 

The policies supporting an optional, waivable alternative dispute 

resolution procedure weigh even more strongly here, where a consumer 

retained a registered general contractor whose counsel drafted the contract 

with the unexpressed intention of creating an unwaivable and exclusive 

remedy.91 

The effect of waiving arbitration is to litigate the underlying claim 

m court-not the dismissal of the claim,92 unless there are additional 

89 Reeploeg v. Jensen, 5 Wn. App. 695, 698, 490 P.2d 445 (1971). 
90 RCW 62A.2-719(1)(a) (agreement may limit or alter damages allowable to price or 
repair and "resort to a remedy as provided is optional unless the remedy is expressly 
agreed to be exclusive, in which case it is the sole remedy"). See, M., Chassereau v. 
Global-Sun Pools, Inc., 363 S. C. 628, 634 n.15, 611 S.E.2d 305, 308 n.15 (S.C. Ct. App. 
2005) (construing arbitration clause stating it was an exclusive remedy), affd, 373 S.C. 
168, 644 S.E.2d 718 (S.c. 2007)). The provision was conspicuous and clear and taxed 
the eyes. 363 S.C. at 632,611 S.E.2d at 307. 
91 RP (Dec. 15,2004) at 118: 14-17 (1. Shepler Trial Test.). 
92 See, M., Detweiler v. J.c. Penney Cas. Ins. Co., 110 Wn.2d 99, 110-14, 751 P.2d 282 
(1988) (affirming waiver of UIM arbitration and remanded to superior court trial on 
liability and damages); Pedersen, 56 Wn.2d at 320-21 (1960) ("the parties to a contract 
having an arbitration clause may waive it; and a party does so by failing to invoke it in 
the trial court when an action is commenced against him on the contract"); Cogswell v. 
Cogswell, 70 Wash. 178, 183, 126 P. 431 (1912) (contract having been partially 
performed and the failure to arbitrate "not giving ground for a rescission, it follows that 
the appellants have mistaken their remedy. They should have applied to the court for 
enforcement of the contract by fixing the price."); accord, Minton v. Mitchell, 89 Cal. 
App. 361, 265 P. 271, 274 (1928) ("an arbitration clause of a contract will not be 

(continued ... ) 
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contractual provisions that are absent in this case. "It is a basic principle 

of law that parties by an express agreement may contract for an exclusive 

remedy that limits their rights, duties and obligations. The contract, 

however, must clearly indicate that the intent of the parties was to make 

the stipulated remedy exclusive.',93 

But Shepler did not clearly indicate an intention to create an 

exclusive remedy. Instead, Shepler made an unlimited express warranty 

that the work will be "substantially completed in a workmanlike manner 

according to standard practices of the area and in compliance with . . . 

codes. ,,94 There is no disclaimer of any implied warranties, and there is no 

limitation of remedies provision. The arbitration clause does not rise to 

the level of an exclusive remedy that could not be waived.95 Yet, the trial 

court construed the arbitration clause to operate as a stealth defense 

creating a complete or absolute bar to claims. 

( ... continued) 
construed as ousting the courts of jurisdiction, ... unless the clause is made a condition 
precedent by express words or necessary implication, it will be construed as merely 
collateral to the liability clause, and is no bar to an action without an award"). 
93 Bd. of Regents v. Wilson, 27 Ill. App.3d 26, 326 N.E.2d 216, 220 (1975) (adding 
emphasis) quoted in Graoch Assocs. # 5 LLP v. Titan Constr. Corp., 126 Wn. App. 856, 
865, 109 P.3d 830 (2005). 
94 Appendix C (attachment to complaint, Shepler Constr., Inc. Building Agreement at 1), 
CP 270-82. 
95 Graoch Assocs. # 5 LLP v. Titan Constr. Corp., 126 Wn. App. 856, 866, 109 P.3d 830 
(2005) (ruling trial court erred in ruling one-year limited warranty was an exclusive 
warranty). 
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C. The Trial Court Applied An Erroneous Rule of the Law, When 
It Ruled the Failure to Abide by a Contractual Dispute 
Provision Was a Complete Bar to the Counterclaims. 

The trial court made another reversible error when it adopted 

Shepler's confabulation of a general rule of law from limited dicta. The 

trial court stated: "A party that fails to abide by a contractual dispute 

provision is completely barred from bringing suit for recovery of alleged 

losses that should have been resolved through the dispute resolution 

procedure. Pegasus Constr. Corp. v. Turner Constr. Co., 84 Wn. App. 

744, 929 P.2d 1200 (1997).,,96 This statement was a verbatim quote from 

Shepler's motion.97 But the statement is nowhere to be found in the 

Pegasus decision.98 In Pegasus, this Court affirmed a trial court's refusal 

to vacate an arbitration award. The decision merely stated the arbitrator 

had concluded the Pegasus had not complied with the dispute resolution 

provisions; it ruled: "Pegasus' failure to comply with the dispute 

resolution procedure was dispositive.,,99 The limited ruling is certainly not 

a general rule of law. The correct statement of law is: "Waiver of an 

arbitration clause may be accomplished expressly or by implication. . .. 

The right to arbitrate is waived by 'conduct inconsistent with any other 

96 RP (Mar. 14,2008) at 13:17-18. 
97 Summ. J. Mot. at 3:15-19, CP 304-07. 
98 Compare Pegasus Constr. Corp., 84 Wn. App. at 749-50 with RP (Mar. 14, 2008) at 
13 : 1 7 -18 (order). 
9984 Wn. App. at 749. 
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intention but to forego a known right. ",100 The trial court's standard that a 

party breaching an arbitration clause was "completely barred from 

bringing suit" is incontestably and completely an incorrect statement of 

law, ignoring the very well-established principle that arbitration clauses 

are waivable. 

The trial court's reliance on the Pegasus decision was also 

unreasonable because the case involved a public works contract, a wholly 

distinguishable setting from this consumer contract. Shepler relied upon 

another decision construing a public works contract, the Absher 

decision lol that Shepler claimed was controlling precedent. 102 There, this 

Court construed a contract that contained an "absolute waiver" clause and 

another clause that made dispute resolution a condition precedent filing a 

lawsuit, I 03 as part of the policy of protecting the public fisc. But Shepler's 

contract does not have that extraordinary clause. 

100 Verbeek Properties, LLC, 159 Wn. App. at 87; Harting, 101 Wn. App. at 962,6 P.3d 
91 (2000) (stating similar rule for dispute resolution clause). 
101 Absher Constr. Co. v. Kent Sch. Dist. No. 415. 77 Wn. App. 137, 143,890 P.2d 1071 
(1995). 
102 Appendix K (Pl.'s Mot. for Recons. at 3:7-8 ("This case is controlled by Absher 
.... "))(Dkt. 260), CP 327-29. 
103 Similarly, this Court's decision in Absher. 77 Wn. App. at 143 is not controlling for 
three reasons. First, in Absher, "[t]he dispute resolution procedures in the contract are 
clearly mandatory," required compliance "before a lawsuit could be commenced" and 
"could not be waived except by an explicit written waiver." Id. at 139-140, 146. Second, 
the decision did not involve the waiver of an arbitration clause through litigation. Third, 
the contract contained a provision that absolutely waived some claims. Id. at 140, 146. 
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More recently the supreme court, In Mike M. Johnson, 

Inc.,104construed another public works contract that had a "completely 

waives" clause ("by failing to follow the procedures of this section ... , the 

Contractor completely waives any claims for protested work") and a 

condition precedent to judicial relief clause requiring ("[flull compliance 

. .. is a contractual condition precedent to the ... right to seek judicial 

relief."). But Shepler'S contract does not contain those extraordinary 

clauses. 105 

A trial court's error is reversible if it is prejudicial and prejudicial 

if "it affects, or presumptively affects, the outcome ... ,,106 Here, the 

erroneous rule of law that the arbitration clause was a complete bar to suit 

was prejudicial, when it was the conclusion of the trial court's oral 

decision. l07 

104 Mike M. Johnson. Inc. v. Cnty. of Spokane, 150 Wn.2d 375,380, 78 P.3d 161 (2003); 
Realm, Inc. v. City of Olympia, -- P.3d --, 2012 WL 1604848 (Wn. App. May 8, 2012) 
(affirming dismissal of contractor's claims for failure to comply with contract's pre-suit 
notice); id. ~ 12 (construing public works contract providing "these sections must be 
complied with in full, as a condition precedent to the Contractor's right to seek claim 
resolution through any nonbinding alternative dispute resolution process, binding 
arbitration, or litigation"). 
105 Appendix C (attachment to complaint, Shepler Construction, Inc., Building 
Agreement), CP 270-82. 
106 Thomas v. French, 99 Wn.2d 95, 104, 659 P.2d 1097 (1983); Keller v. City of 
Spokane, 104 Wn. App. 545, 551, 17 P.3d 661 (2001) ("An erroneous statement of the 
applicable law is reversible error if it prejudices a party."). 
107 "Since it is undisputed the Leonards never invoked the dispute resolution process, the 
Court grants Shepler's Motion for Summary Judgment and dismisses the Leonards' 
Counterclaims for Defective Workmanship." RP (Mar. 14,2008) at 13:23-14:2. 
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In addition to prejudicially applying an erroneous standard of law, 

the trial court compounded its prior errors when it rendered a portion of 

the appellate decision to be dicta, preventing the Leonards from 

establishing most of their affirmative defenses at the second trial. 

D. The Refusal to Consider Construction Defect Evidence As Part 
of the Leonards' Affirmative Defenses Was Reversible Error. 

The summary judgment order ruled: "All causes of action or 

counterclaims relating to Shepler[]' s performance . . . are therefore 

dismissed.,,108 "Because there was no CR 54(b) certification, the order 

'[ was] subject to revision at any time before entry of judgment 

adjudicating all the claims and rights and liabilities of the parties.,,109 At 

the start of the trial, the Leonards asked for clarification or revision of the 

order. 

1. The Summary Judgment Dismissal Did Not Bar the 
Affirmative Defenses. 

The Leonards asked the trial court to permit them to offer the 

evidence of the construction defects. The report and declarations 

summarizing the evidence were attached to their trial brief. 110 The 

Leonards argued this Court's ruling meant their construction defect 

108 Appendix] (Order Granting Summ. J. As to Defs. Leonards' Breach of Dispute 
Resolution Provision at 2: 18-3: 1), CP 70. 
109 Appendix L (Reply in Supp. of Revised Mot. for Recons. of Summ. J. Order or to 
Compel Arbitration and for Limited Stay at 2), CP 407-15 . Id. (quoting CR 54(b)). 
110 Ex. A -D, Def. ' s Trial Br., CP 33-51. 
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defenses were not waived by the failure to comply with the arbitration 

clause. III The defenses would be restricted to merely eliminating an 

award of additional compensation to the contractor. I 12 

The dismissal order did not mention the affirmative defenses. 113 

Shepler had the burden proving its lien claim. "[T]he underlying basis for 

a lien claim is proof that the work was executed in a proper and 

workmanlike manner." I 14 Even if Shepler made a prima facie showing of 

lienable work, the Leonards had affirmative defenses for which they had 

the burden of proof. After the dismissal order was granted, the Leonards 

stated they would pursue "the defense of improper workmanship and the 

defense of incomplete work and a counterclaim for damages caused by 

defective performance.,,115 

They did just that at the start of the trial, when they asserted the 

dismissal order "merely preclude [ d] a net affirmative recovery against 

III Def.'s Trial Br. at 3:1-18, CP 21. 
112 Def.'s Trial Br. at 3: 1-18, CP 21; Defs.' Br. of Recoupment, Supplemental 
Designation. 
113 Appendix J (Order Granting Summ. 1. As to Defs. Leonards' Breach of Dispute 
Resolution Provision at 2: 18-3: I), CP 70-71. 
114 Appendix M (Defs.' Pet. To Compel Arbitration and Mot. for Stay at 14), at CP xx. 
Id. (citing Lundberg v. Corp. of Catholic Archbishop of Seattle, 55 Wn.2d 77,83-84,346 
P.2d 164 (1959) and other decisions permitting offset for construction defects). 
liS Appendix M (Defs.' Pet. To Compel Arbitration and Mot. for Stay at 14) (Dkt. 309) 
Supplemental Designation. 
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Shepler" and raised the "affirmative defense of recoupment or setoff based 

on the construction defect claim.,,116 The Leonards argued: 

Let's start with what the Court of Appeals said. Footnote 
one of the ... decision says, quote ... 

"The arbitration clause did not provide that it was the 
exclusive remedy. As noted above, the parties waived the 
arbitration clause by litigating, not the underlying claims." That's 
what the Court of Appeals said. That's in the mandate back to 
you. 

The Court of Appeals is saying the arbitration clause is not 
exclusive, the parties waived the arbitration clause by litigating, 
but not the underlying claim. 

So our position is simply we follow what the Court of 
Appeals says. The underlying claims were not waived. At 
minimum, there is a claim for recoupment or setoff. 117 

In response, Shepler advocated a second, one-sided trial excluding 

the evidence. Shepler contended the statements in this Court's footnote 

one were "dicta," "the Leonards don't get to come to this court and make 

arguments that they should have made in arbitration," and "the remedy 

was to bar those claims," otherwise "dispute resolution provisions would 

become meaningless." 1 18 

While the trial court acknowledged that it had "a difficult time 

considering that the footnote is a mandate,,,119 it ultimately ruled it would 

not consider construction defects in the second trial. I20 The trial court 

116 RP (Aug. 8, 201l) at 6:11-5. 
117 RP (Aug. 8,2011) at 16:24-17:17. See Appendix B (2009 WL 5153672, ~ 15 n.l). 
118 RP (Aug. 8,2011) at 25:9-13; 25:20-23; 26:1-2; 26:3-6. 
119 RP (Aug. 8,2011) at 26:16-23. 
120 RP (Aug. 8,2011) at 26:24-27:4. 
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offered no explanation why the construction defects could not support the 

affirmative defenses. During the trial, the court admitted some evidence 

on incomplete work, but it barred the admission of any evidence in 

support of the defense of improper workmanship or the counterclaim for 

defective performance. 121 

2. The Trial Court Erred When It Failed to Follow the 
Appellate Ruling that the Underlying Claims Were Not 
Waived. 

The trial court erroneously construed the mandate. The mandate 

provides: "This case is mandated to the Superior Court from which the 

appeal was taken for further proceedings in accordance with the attached 

true copy of that decision.,,122 The trial court failed to act "in accordance 

with" the appellate decision when it construed footnote one to be 

superfluous. The issue of the evidence properly supporting the affirmative 

defenses required the trial court to construe the arbitration clause again 

more in the light of the appellate court's construction of that clause. But 

the trial court ignored this Court's construction of the arbitration clause. 

121 See,~, RP (Aug. 8,2011) at 179:21-180:20 (striking testimony that the heating unit 
would never heat the house) . rd. at 205:6-21 (start of the second day of trial, confirming 
the Leonards could not ask witness Kevin Taylor questions about construction defects); 
RP at 220:20-222:6 (sustaining objections to Gary Leonard testimony about grouting and 
workmanship as violating the summary judgment order); RP at 235:18-21 (sustaining 
objections to his testimony about incorrectly installed cabinet); RP 245:10-21 (same as to 
testimony about door and frame and drywall defects). 
122 Mandate, CP 9. 
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RAP 12.2 provides: "the action taken or decision made by the 

appellate court is effective and binding on the parties to the review and 

governs all subsequent proceedings " Footnote one is a binding 

construction of the arbitration clause: 

The arbitration clause did not provide that it was the exclusive 
remedy for breach. As noted above, the parties waived the 
arbitration clause by litigating, not the underlying claims. 123 

If the underlying claims were not waived, then the affirmative defenses 

arising from those same circumstances were not waived. 124 The appellate 

ruling in footnote one is dispositive on two issues: (l) arbitration was not 

an "exclusive remedy" and (2) the parties' "underlying claims" were not 

waived by litigation. But the trial court construed footnote one as having 

no effect at all. As another state supreme court concluded: "It is not for 

the [trial court] to answer that this court's opinion is any part dictum and 

of no bearing on its mandate.,,125 

The trial court erred when it apparently determined the affirmative 

counterclaims and affirmative defenses are the same. But there is a legal 

difference between the two. Affirmative counterclaims cannot be asserted 

after the limitations period has run, but affirmative defenses can be 

asserted. "Recoupment or offset is one of the defenses that is not barred 

123 Appendix B (Shepler Constr., 2009 WL 5153672 ~ 15). 
124 Appendix D (Answer at 4: 1-21). 
125 Union Trust Co. of Indianapolis v. Curtis, 186 Ind. 516, 525, 116 N.E. 916 (1917). 
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by the statutes of limitations 'so long as the mam action itself is 

timely. ",126 The affirmative defense of recoupment "goes to the justice of 

the plaintiffs claim, and although no affirmative judgment can be had, 

recoupment is available as a defense even when barred as an affirmative 

cause of action.,,127 The same rule applies to a recoupment defense when 

the underlying counterclaim is entirely barred by the failure to comply 

with an arbitration clause. 

In short, the trial court erred when it determined the counterclaims 

and the affirmative defenses to be the same, excluded the construction 

defect evidence supporting the affirmative defenses, and failed to follow 

the appellate decision. 

E. The Law of the Case Is Arbitration Was Not An Exclusive 
Remedy and Litigation Did Not Waive Underlying Claims. 

The record and the law support the prior appellate ruling: "the 

parties waived the arbitration clause by litigating, not the underlying 

claims.,,128 Shepler's contract did not include an "anti-waiver" clause 

restricting the application of waiver. 129 Even if there had been such a 

126 Olsen v. Pesarik, 118 Wn. App. 688, 692, 77 P.3d 385 (2003). 
127 Sea-First Nat'l Bank, N.A. v. Siebol, 64 Wn. App. 401, 824 P.2d 1252 (1992) 
(quoting 20 AmJur.2d Counterclaim, Recoupment, and Setoff §§ 10 and 11, at 235-36 
(1965» . 
128 Appendix B (2009 WL 5153672,,-r 15 n.l) . 
129 II E. Allan Farnsworth, Farnsworth on Contract § 8.7(a) at 469 (3d. ed. 2004). 
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clause, the arbitration remedy was waived through the substantial 

litigation. 

The appellate decision in footnote one is the law of the case in this 

second appeal. RAP 2.5(c)(2).130 The exceptions to the law of the case 

doctrine do not apply. Those exceptions are newly discovered evidence,13I 

an intervening change in the law, or a clearly erroneous appellate decision 

working an injustice to one party, with no corresponding injustice resulting 

to the other party if the erroneous ruling were set aside. 132 Therefore, this 

Court's prior decision construing the arbitration clause is binding in this 

second appeal. 

The prejudice to the Leonards is not restricted to the dismissal order 

and rulings at trial. 

F. The Trial Court Made Additional Prejudicial Errors. 

Three months after the trial, the trial court issued a letter decision. 133 

The decision was incorporated into the findings and conclusions. 134 The 

decision includes an explanation of the summary judgment dismissal that had 

been made over three years earlier. 135 The decision states: "The Leonards' 

130 State v. Strauss, 119 Wn.2d 401, 412, 832 P.2d 78 (1992). 
131 3 Karl B. regland Wash. Practice: Rules Practice RAP 12.2 at 152 (7th ed. 2011). 
132 State v. Schwab, 163 Wn.2d 664, 672-73, 676, 185 P.3d 1151 (2008) (RAP 2.5(c)(2) 
codifies two common law exceptions to the doctrine). 
133 Appendix N (letter (Nov. 6, 2011), CP 77-79. 
134 Findings and Conclusions at 1-3 (procedural background section), CP 172-73 . 
135 Appendix N (letter at 2), CP 78; id. at 2 & n.l (referring to summary judgment order 

(continued ... ) 
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refusal to comply with the dispute resolution provision ... waived any claim 

of construction defect," citing to the Absher decision. 136 But unlike Absher, 

Shepler's contract has no clause preventing waiver of the arbitration clause. 

In addition to relying upon the wholly distinguishable Absher 

decision, the trial court's decision incorrectly states that "the Leonards never 

brought a motion for reconsideration" of the summary judgment order. 137 

The decision also ignored their pre-trial request for the admission of 

construction defect evidence to support their affinnative defenses. 138 But the 

misstatements go well beyond an inaccurate procedural history. 

Explaining the dismissal order granted over three years earlier, the 

decision states: "it makes no sense to believe the contractor would be an 

'aggrieved party' under this dispute resolution process or in some instances 

even know that the homeowner was aggrieved by certain work."J39 But the 

contractor is an aggrieved party when it wants to avoid litigation in court 

about workmanship issues or when it wants to close out a project. Shepler 

( ... continued) 
entered on March 31, 2008 and second trial on August 8-10, 2011). 
136 Id. at 3 & n.5, CP 79. See supra at 27. 
137 Compare Appendix N (letter at 2), CP 78, with Appendix K (Mot. for Recons. of 
Summ. J. Order or to Compel Arbitration and for Limited Stay), CP 360-76. 
138 Compare Appendix N (letter at 3) (stating the counterclaims for construction defect 
claims were not allowed at trial), CP 79, with RP (Aug. 8,2011) at 5:19-9:8,16:23-18:16 
(arguing summary judgment order does not bar affirmative defenses for breach of 
contract, acts of subcontractors, and the appellate decision's footnote one ruling the 
underlying claims were not waived). 
139 Appendix N (letter at 2), CP 78. 
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never sent a demand nominating an arbitrator and never moved to compel 

arbitration. (The irony is the Leonards did just that in 2008.) 

The decision uses the heating system as an example of why the 

Leonards-not Shepler-were an aggrieved party under the dispute 

resolution process: 

For instance, the Leonards were not pleased with the heating system, 
even though they chose it. Shepler never knew the heating system 
was in dispute for eight years because the Leonards never invoked the 
dispute resolution process. In any event, the Leonards have a remedy 
with the manufacturer if they believe the heating system is inadequate 
because the Leonards hold the warranty, not Shepler. 140 

Each of these three sentences misstates the record. 

The first quoted sentence ( "the Leonards were not pleased with the 

heating system, even though they chose it") squarely conflicts with Jay 

Shepler's trial testimony that he showed the Leonards a system he installed 

for his dad's house, the Leonards requested a similar system, and Shepler had 

a subcontractor perform the calculations and install the system. 141 The record 

140 Appendix N (letter at 2), CP 78; Findings of Fact and Conclusion of Law at 2:12-18, 
CP 173. 
141 RP (Aug. 8,2011) at 123:10-19 (Shepler showed the Leonards the system built for 
Sheper's father, so they picked it, and Shepler had its contractor calculate and install); id. 
at 128: 12-18 (father'S house was smaller, so there would be different calculations); id. at 
129: 1-23 (the installer was Shepler's subcontractor who gives a warranty upon 
completion); id. at 131 (believes the installer warrants the calculations and capacity; 
installer told of the Leonards contentions); id. at 132: 13-22 (admitted there had been no 
arbitration and claimed he had not known of the complaints about the heating system for 
eight years); id. at 133:3-11 (confirming Shepler's heating contractor had filed 
declaration stating the assertions of the Leonards' contractor were incorrect, the issues 
were brought before the court on summary judgment and both sides filed declarations). 
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is Shepler recommended the system-not that the Leonards sourced the 

system and are displeased with their own choice. 

The decision's second quoted sentence ("Shepler never knew the 

heating system was in dispute for eight years because the Leonards never 

invoked the dispute resolution process") blatantly and entirely misstates the 

record. The sentence has two clauses. Each squarely conflicts with record. 

The first clause (Shepler never knew the heating system was in dispute for 

eight years) conflicts with the pleadings, the appellate decisions, and trial 

testimony confirming Shepler knew of problems with the heating system 

starting in 2003. Shepler received a declaration from the Leonards' heating 

expert in 2003 and Shepler's subcontractor submitted a responsive 

declaration. The same trial judge erroneously concluded in 2004 that those 

declarations (and other ones) did not raise genuine issues of fact for trial and 

dismissed the counterclaims. This Court reversed and remanded the case for 

trial in 2007. 142 The declarations by the Leonards' heating expert were even 

attached to their trial brief in August 2011. 143 

The trial court's statement ("Shepler never knew the heating system 

was in dispute for eight years) is likely based on Jay Shepler's incorrect and 

immediately retracted testimony on the first day of trial. Shepler's own 

142 Appendix A (Leonard, 2006 WL 1217216, * I (May 8, 2006) ("the Leonards 
submitted declarations of ... heating contractor, Dick WiJ[l]son. . .. In reply, Shepler 
provided the declarations of Michael Drake who installed the heating system, ... ")). 
143 Ex. B to Trial Br., CP 42-44. 
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counsel elicited the correct testimony-both sides had filed declarations 

about the heating system claim in the summary judgment hearing. 144 In short, 

the appellate decisions, the pleadings, and the trial testimony contradict the 

trial court's finding and explanation for the erroneous dismissal. 

Likewise, the second clause in the second sentence (''the Leonards 

never invoked the dispute resolution process") conflicts with trial testimony 

and the pleadings. The trial testimony was Shepler did not know the 

Leonards had nominated an arbitrator, although the nomination was also in 

the pleadings to compel arbitration. 145 

The decision's third quoted sentence ("In any event, the Leonards 

have a remedy with the manufacturer if they believe the heating system is 

inadequate because the Leonards hold the warranty, not Shepler") also 

squarely conflicts with the record and misstates the law. There was no 

testimony about a manufacturer's warranty. Shepler's subcontractor made 

the calculations-not a manufacturer-and Shepler admitted its subcontractor 

warranted those calculations. 

144 RP (Aug. 8,2011) at 133:1-11; Decl. of Dick Willison, Dogwood Indus. LLC (Dec. 
302003), CP 42-45 . 
145 RP (Aug. 8, 20 II) at 2:2-19) (Jay Shepler trial testimony) with Appendix M (Defs. 
Mot. to Compel Arbitration and Mot. for Stay of this Action Until Arbitration is 
Complete at 10: 13-11: 10 (responding to Shepler's argument about nomination of Russell 
as part of tri-partite process where each party nominated a contractor and the contractors 
chose a third contractor to act as arbitrator)(Dkt. 309) Supplemental Designation. 
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Shepler made an independent warranty. Its contract includes an 

express warranty for completing work "in a workmanlike manner according 

to standard practices and in compliance with all applicable state and local 

building, electrical, and mechanical codes.,,146 Further, Shepler made a 

separate express warranty by using the system he had installed at his father's 

house as a model for the Leonards. Shepler also made additional implied 

warranties that were not disclaimed. 147 There is nothing in the record 

indicating that the Leonards' remedy was to file a separate suit against the 

subcontractor, especially since Shepler failed to plead the affirmative defense 

that a non-party was at fault under CR 12(i).148 

On the first day of trial, after Jay Shepler testified, the Leonards 

expert was allowed only to testify about a disputed change order. 149 When 

the expert testified that he ran his own calculations and concluded the heating 

unit would never heat the house, the court struck the testimony. 150 The record 

establishes that at each instance, the trial court has made very clear she 

does not want to hear the construction defect counterclaims. 

146 CP 127. 
147 RCW 62A.2-313(c); RCW 62A.315-.316. 
148 Appendix E (Answer to Counterclaim at 2), CP 290-91. 
149 Id. at 180-184. 
150 RP (Aug. 8,2011) at 179:70-9 (inspected heating unit in 2003); id. at 179:21-180:20 
(striking testimony of conclusion that unit would not heat the house). 
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G. This Court Should Remand the Case for a Jury Trial and 
Transfer the Case to a New Judge. 

The Leonards made a jury demand based on their counterclaim for 

damages, but the trial court struck the demand after dismissing the 

counterclaims. Therefore, this Court should direct a jury trial as part of the 

reversal of the summary judgment order. This Court should also grant a new 

trial on all issues. The lien claim is not separate and distinct from the 

counterclaims and affirmative defenses. The trial court's distinctions at trial 

between incomplete work (for which there could be evidence) and defective 

work (for which the evidence as excluded) were prejudicial. I51 In light of the 

new evidence of the construction defects that will be provided on remand, the 

overall trial and evidence will be different. Therefore, a new trial is the 

appropriate remedy. 

The trial court has "already expressed views on disposition." State v. 

Sledge, 133 Wn.2d 828,846 n.9, 947 P.2d 1199 (1998) and transfer of the 

case to another judge on remand would be appropriate. Id. (granting remand 

before another judge).152 The trial court has already expressed erroneous 

151 RP (Aug. 8, 2011) at 220:20-222:6, 235: 18-21,245: 10-245:21-249:3, see supra at 31. 
152 The federal courts apply a three-part test: (1) whether the original judge would 
reasonably be expected upon remand to have substantial difficulty in putting out of his or 
her mind previously-expressed views or findings determined to be erroneous or based on 
evidence that must be rejected, (2) whether reassignment is advisable to preserve the 
appearance of justice, and (3) ... would entail waste and duplication out of proportion to 
any gain in preserving the appearance of fairness. United States v. Sears, Roebuck & 
lli 785 F.2d 777, 780 (9th Cir. 1985). 
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views regarding the heating unit in its post-trial explanation of the SlUTImary 

judgment dismissal of the construction defect counterclaims. The 

reassignment is advisable to preserve the appearance of justice, and will 

not entail waste and duplication out of proportion to any in preserving the 

appearance of fairness. The case has been pending for nearly a decade. 

H. This Court Should Grant the Leonard Fees Pursuant to the 
Prevailing Party Provision in the Contract. 

The contract has a prevailing party fee provision. 153 This Court 

should grant the Leonards appellate fees and costs. The trial court's award 

of fees and costs should be vacated pending a new trial. 

VI. CONCLUSION 

By litigating the counterclaims in court for over five years, Shepler 

waived any defense that the counterclaims should have been prosecuted in 

an arbitration. The trial court's decision enforcing the arbitration clause 

and dismissing counterclaims was prejudicial error. The trial court 

erroneously construed the arbitration clause to impose an exclusive, 

limited remedy. 

Although the trial court was provided several opportunities to 

correct or mitigate the erroneous ruling, it declined to do so. Accordingly, 

given the unique circumstances of this case, this Court should reverse the 

153 CP 131. 
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dismissal order, remand the case for a jury trial, and direct the transfer of 

the case to another judge. 

RESPECTFULLY SUBMITTED this ~ day of June, 2012. 

LANE POWELL PC 
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H 
NOTE: UNPUBLISHED OPINION, SEE RCWA 
2.06.040 

Court of Appeals of Washington, 
Division 1. 

Gary LEONARD and Susan Kiraly-Leonard, Ap­
pellants, 

v. 
SHEPLER CONSTRUCTION, INC., Respondent. 

No. 55651-7-l. 
May 8, 2006. 

Appeal from Superior Court of San Juan County; 
Hon. Vickie I. Churchill, 1. 
Philip James Buri, Buri Funston PLLC, Mark 
Aaron Kaiman, Lustick Law Firm, Bellingham, 
W A, for Appellants. 

K. Garl Long, Attorney At Law, Mount Vernon, 
W A, for Respondent. 

SCHINDLER, A.C.J., and DWYER and COLE­
MAN, J1. 

UNPUBLISHED OPINION 
PERCURlAM. 

*1 Evidence that Shepler Construction, Inc., 
performed unprofessional work and used incorrect 
methods in building a house for Gary Leonard and 
Susan Kiraly-Leonard created an issue of material 
fact about whether Shepler met its contractual ob­
ligation to perform in a workmanlike manner. We 
reverse the trial court's order of summary judgment 
dismissing the Leonard's counterclaim for 
Shepler's breach of contract and remand for trial. 

FACTS 
The Leonards contracted with Shepler to build 

a custom home. The fixed price contract contained 
a dispute resolution mechanism and a provision for 

Shepler to remedy nonconforming work before fi­
nal payment. After construction began, disputes 
between the Leonards and Shepler's employees led 
to difficulties between the parties. Progress pay­
ments eventually stopped, work ceased, and the Le­
onards notified Shepler through their lawyer that 
its employees were not allowed on the site. 

Shepler filed a mechanic's lien. When attempts 
to invoke the contract's dispute resolution provi­
sions went unanswered, Shepler filed suit to en­
force the lien and obtain damages for breach of 
contract. The Leonards filed counterclaims includ­
ing a construction defect claim alleging Shepler 
breached the contract by failing to complete the 
work in a workmanlike manner. Meanwhile, the Le­
onards hired another contractor, Sliger Construc­
tion, to finish construction of the home. 

Shepler moved for summary judgment on the 
lien and the Leonards' construction defect counter­
claim. In support of the motion, Shepler relied on 
the deposition of Ken Sliger of Sliger Construction. 
According to Sliger, Shepler's work was not 
shoddy and the only real problem was it was in­
complete. In opposition, the Leonards submitted the 
declarations of the finish carpenter, Gerald Green, 
the siding installer, Kevin Taylor, and heating con­
tractor Dick Wilson. These declarations contained 
several criticisms of Shepler's work, including spe­
cific points regarding interior walls, vinyl siding, 
house wrap under the siding, the chimney chase and 
the heating system. In reply, Shepler provided the 
declarations of Michael Drake, who installed the 
heating system, Jay Shepler, Shepler's president 
and additional excerpts from the Sliger deposition, 
listing the areas Shepler and its subcontractors 
would have addressed had they completed the 
work. The court granted Shepler's motion for sum­
mary judgment. 

After summary judgment was granted, the Le­
onards obtained new counsel and filed a declaration 
by construction consultant Richard Russell in sup-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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port of a motion to reconsider. In Russell's opinion 
the construction was defective for several reasons 
in addition to those described in Leonards' response 
to the original motion. The trial court denied the 
motion, concluding the Leonards had not shown 
good cause for reconsideration under CR 59. 

Though the parties had previously stipulated 
discovery was complete and the matter ready for 
trial, the Leonards sought to add Russell as a trial 
witness. The court denied the motion. 

*2 Jay and Jeff Shepler and Susan Leonard 
testified at trial. The court ruled the lien was valid 
and the Leonards breached the contract. The court 
concluded, however, that some of Shepler's change 
orders claims were not supported, and rejected 
Shepler's request for additional damages because 
the Leonards did not comply with the contract's dis­
pute resolution provision. The court entered judg­
ment in favor of Shepler and awarded Shepler at­
torney fees under the contract. 

The Leonards appeal, challenging the trial 
court's summary judgment order, denial of their 
motion for reconsideration, and the order prohibit­
ing Russell from testifying at trial. Shepler cross­
appeals, assigning error to the trial court's decision 
not to award additional damages. 

ANALYSIS 
The Leonards' primary argument is the trial 

court erred in granting summary judgment dismiss­
ing their counterclaim. Summary judgment is ap­
propriate if the pleadings, affidavits, depositions, 
answers to interrogatories, and admissions on file 
demonstrate the absence of genuine issues of mater­
ial fact, and that the moving party is entitled to 
judgment as a matter of law. CR 56(c). The court 
must consider the facts submitted and all reasonable 
inferences from those facts in the light most favor­
able to the nonmoving party. Denaxas v. Sandstone 
Court of Bellevue, L.L.c. , 148 Wash.2d 654, 662, 
63 P.3d 125 (2003). Review of summary judgment 
is de novo. Denaxas, 148 Wash.2d at 662, 63 P.3d 
125. 

At issue is whether Shepler's work was defect­
ive within the meaning of the contract, which re­
quired the work to be "substantially completed in a 
workmanlike manner according to standard prac­
tices of the area and in compliance with all applic­
able state and local building, electrical, and mech­
anical codes." FNI The Leonards contend the de­
clarations submitted in opposition to summary 
judgment create genuine issues of material fact pre­
cluding summary judgment on their counterclaim. 
FN2 We agree. 

FN I. Repeating an argument it made in the 
trial court, Shepler cites Atherton Con­
dominium Apartment-Owners Ass'n Bd. of 
Directors v. Blume Dev. Co. , 115 Wash.2d 
506, 522, 799 P.2d 250 (J 990) for the pro­
position that a homebuyer is not entitled to 
a perfect house. Atherton is not helpful be­
cause it involved the parameters of the im­
plied warranty of habitability, not an ex­
press contractual provision for workman­
like construction of the type in this case. 

FN2. While the Leonards have attached to 
their brief a copy of Russell's declaration 
submitted to the trial court in support of 
the motion to reconsider summary judg­
ment, that declaration is not relevant to our 
review of the order granting summary 
judgment and we do not consider it. 

Shepler correctly points out that none of the 
Leonards' three responsive declarations expressly 
describes its work as insufficient under the precise 
terms of the contract. But viewed in the light most 
favorable to the Leonards, the declarations nonethe­
less support the reasonable inference that Shepler 
failed to meet the agreed to standard in the contract. 

For example, Green stated that among the reas­
ons he found Shepler's work "very unprofessional" 
was that some of the walls were visibly out of 
plumb, one to the extent it "did not even come close 
to a right angle", which resulted in a situation 
where interior doors could not be properly installed. 
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Similarly, according to Taylor, house wrap was not 
used where it should have been, which created a 
substantial risk of dry rot in the material under the 
siding. Drawing all reasonable inferences in favor 
of the Leonards, the declarations support the con­
clusion that Shepler's work failed to meet the con­
tractual standard of being "workmanlike according 
to standard practices of the area." 

*3 Shepler also contends the responsive de­
clarations failed to rebut Sliger's opinion that the 
work was merely incomplete.FN3 This is arguably 
true of some of the listed complaints. But the evid­
ence supports the reasonable inference that Shepler 
would have done no further work to correct the 
problem of out-of-plumb walls because those walls 
were finished and Jay Shepler regarded the issue as 
simply a question of adjusting finish molding. Like­
wise there is a reasonable inference that Shepler 
would not have installed additional house wrap. Jay 
Shepler believed it unnecessary to use on the lower 
story because of the foam and concrete construction 
used on the lower story. 

FN3 . In a statement of supplemental au­
thority, Shepler has suggested an alternat­
ive basis for affirming the trial court under 
RCW 64.50.020 as a result of the holding 
in Lakemont Ridge Homeowners Ass'n v. 
Lakemont Ridge L.P., 125 Wash.App. 71 , 
104 P.3d 22 (2005). That case, however, 
has now been reversed by the Supreme 
Court in a decision adverse to Shepler's 
position. See Lakemont Ridge Homeowners 
Ass'n v. Lakemont Ridge Ltd P'ship, 2006 
Wash.App. Lexis 271, 2006 WL 929511 
(Wash. Apr. 6, 2006) 

Viewing the record in the light most favorable 
to the Leonards, there is a material issue of fact as 
to whether Shepler breached its contractual obliga­
tion to perform in a workmanlike manner. We 
therefore vacate the judgment, including the attor­
ney fees award, and remand the case for trial. FN4 

FN4. Because we remand for trial, it is not 

necessary to address the Shepler's coun­
terclaim for damages resulting from the 
Leonard's failure to abide by the contract's 
dispute resolution provisions. In light of 
the additional evidence that will be 
provided upon remand, the trial court's as­
sessment of breach and damages by the 
parties may change. Any opinion this court 
could offer now would only be advisory. 

Both parties have requested reasonable attorney 
fees under the contract. The determination of who 
is the prevailing party under the contract, however, 
depends on the ultimate outcome of the trial. Stuart 
v. Am. States Ins. Co. , 134 Wash.2d 814, 824, 953 
P.2d 462 (1998) (attorney fees abide remand out­
come); Schumacher Painting Co. v. First Union 
Mgmt.. Inc., 69 Wash.App. 693, 702, 850 P.2d 
1361 (1993) (prevailing party is determined by the 
outcome at the conclusion of the entire case). The 
award of fees and expenses shall be determined by 
the trial court at the conclusion of the trial. 

Reversed and remanded for trial. 

Wash.App. Div. 1,2006. 
Leonard v. Shepler Const., Inc. 
Not Reported in P.3d, 132 Wash.App. 1054, 2006 
WL 1217216 (Wash.App. Div. I) 

END OF DOCUMENT 
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H 
NOTE: UNPUBLISHED OPINION, SEE RCWA 
2.06.040 

Court of Appeals of Washington, 
Division 1. 

SHEPLER CONSTRUCTION, INC., Respondent, 
v. 

Gary LEONARD and Susan Kiraly-Leonard, and 
the marital community thereof, Appellants, 

PHH Mortgage Services Corporation, a New Jersey 
corporation, Defendant. 

No. 61900-4-1. 
Aug. 24, 2009. 
Dec. 21, 2009. 

West KeySummaryAIternative Dispute Resolu­
tion 25T ~182(2) 

25T Alternative Dispute Resolution 
25TII Arbitration 

25TII(D) Performance, Breach, Enforcement, 
and Contest 

25Tk 177 Right to Enforcement and De­
fenses in General 

25Tkl82 Waiver or Estoppel 
25Tk182(2) k. Suing or participat­

ing in suit. Most Cited Cases 
Both parties in a lawsuit had waived a contrac­

tual right to arbitration by their conduct during the 
progress of a law suit. Neither party initiated notice 
of arbitration, nor asserted a right to arbitration in 
their answers to pleadings. Moreover, both parties 
conducted discovery and engaged in substantial lit­
igation over the previous seven years. 

Appeal from San Juan Superior Court; Honorable 
Vickie I. Churchill, 1. 
David Christopher Spellman, Andrew J. Gabel, 
Lane Powell, PC, Seattle, WA, for Appellants. 

K. Garl Long, Attorney at Law, Mount Vernon, 

W A, for Respondent. 

UNPUBLISHED OPINION 
APPEL WICK, 1. 

*1 ~ 1 Where neither party timely invokes a 
construction contract's arbitration provision and 
where both parties pursue litigation to address their 
contract dispute claims for six years, we hold that 
the arbitration provision was waived by each party. 
The trial court did not err in denying the motion to 
compel arbitration. We affirm. 

FACTS 
~ 2 Gary Leonard and Susan Kiraly-Leonard 

contracted with Shepler Construction, Inc., to build 
a custom home. Leonard v. Shepler Construction, 
Inc., noted at 132 Wash.App. 1054, 2006 WL 
1217216, at *1, review denied, 160 Wash.2d 1014, 
161 P.3d 1027 (2007). The fixed price contract con­
tained a dispute resolution mechanism and a provi­
sion for Shepler to remedy nonconforming work 
before final payment. Id. After construction began, 
disputes between the Leonards and Shepler's em­
ployees led to difficulties between the parties. Id. 
Progress payments eventually stopped, work 
ceased, and the Leonards notified Shepler, through 
their lawyer, that its employees were not allowed 
on the site. Id. 

~ 3 In December 200 I, Shepler sent a letter re­
garding the dispute, requesting a progress payment 
in the amount of $35,927. The letter stated that 
"[s]hould any part of the completed work remain 
unsatisfactory, we should both refer to the Dispute 
Resolution portion of the Building Agreement and 
initiate that process." Another letter sent March 14, 
2002, stated: 

The contract makes it clear that the Leonard's had 
the responsibility to bring such issues to the con­
tractor's attention in a timely manner. It does not 
appear that they did so. In any event these issues 
are to be addressed under the dispute resolution 
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provisions of the underlying contract. Your letter 
reads as if your client is refusing to abide by this 
aspect of the contract. Please confirm whether or 
not that is the case. 

The Leonards did not respond to the demands 
for dispute resolution of their claims. Instead, they 
sent a letter about the incomplete work. 

~ 4 Shepler filed a mechanic's lien against the 
Leonards' property. Id. Shepler subsequently filed 
suit to enforce the lien and obtain damages for 
breach of contract. Id. The Leonards filed counter­
claims, including a construction defect claim al­
leging that Shepler breached the contract by failing 
to complete the work in a workmanlike manner. 
The Leonards also alleged that Shepler billed for 
work not performed, failed to obtain approval for 
additional work, and abandoned the worksite at cru­
cial times during the project. The Leonards claimed 
that these actions resulted in substantial damages, 
including required repairs of Shepler's deficient 
work. Meanwhile, the Leonards hired another con­
tractor, Sliger Construction, to finish construction 
of the home. Id. 

~ 5 Shepler moved for summary judgment on 
the lien and the Leonards' construction defect coun­
terclaim. Id. The court granted Shepler's motion 
for summary judgment on the counterclaim only. 
Id. Subsequently, the court held a trial on the en­
forcement of the mechanic's lien. Id. The court 
entered judgment in favor of Shepler and awarded 
Shepler attorney fees under the contract. Id. at 2, 
161 P.3d 1027. 

*2 ~ 6 The Leonards appealed the dismissal of 
their counterclaims on summary judgment. Id. This 
court reversed the grant of summary judgment and 
remanded, holding that genuine issues of material 
fact existed on the counterclaims. Id. at 3, 161 P.3d 
1027. 

~ 7 In 2008, Shepler again filed for summary 
judgment on the counterclaims, arguing that the Le­
onards had breached the contract by failing to seek 

arbitration of the counterclaims. The trial court 
denied the motion. Shepler filed a motion for re­
consideration. The trial court granted summary 
judgment on March 31, 2008. The Leonards did not 
directly appeal the grant of summary judgment. 

~ 8 On April 11, 2008, the Leonards filed a mo­
tion for reconsideration of the summary judgment 
order or to compel arbitration and for a limited stay. 
The court denied the motion, finding it was "not 
timely under the rules and should not have been 
filed." The court awarded attorney fees in the 
amount of $500 to Shepler. But, the court determ­
ined that "defendant's right to bring a timely motion 
to compel arbitration at a later date is preserved." 
Again, the Leonards did not appeal this order. 

~ 9 On May 21, 2008 the Leonards filed a mo­
tion to compel arbitration and a motion for a stay 
pending the completion of arbitration. The court 
denied the motion. On June 20, 2008, the Leonards 
appealed the order denying their motion to compel 
arbitration and stay the proceedings and all related 
rulings. 

DISCUSSION 
I. Mootness 

~ 10 As a preliminary issue, Shepler claims 
that the appeal is moot, because it is now offering 
to arbitrate, therefore, no controversy exists and 
this court need not consider the claimed error. A 
case is moot if a court can no longer provide effect­
ive relief. Orwick v. City of Seattle, 103 Wash.2d 
249,253,692 P.2d 793 (1984). The issue of moot­
ness is directed at the jurisdiction of the court. Cit­
izens for Financially Responsible Gov't v. City of 
Spokane, 99 Wash.2d 339, 350, 662 P.2d 845 
(1983). We decline to hold that the case is moot. 

II. Motion to Compel Arbitration 
~ II We review whether the trial judge prop­

erly denied the motion to compel arbitration de 
novo. Scott v. Cingular Wireless, 160 Wash.2d 843 , 
851, 161 P.3d 1000 (2007). Shepler, as the party 
opposing arbitration, bears the burden of showing 
the arbitration clause is inapplicable or un enforce-
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able. ld. 

~ 12 The Leonards sought an order to compel 
arbitration nearly six years after the start of this lit­
igation. Shepler argues that the Leonards waived 
arbitration and are therefore estopped from invok­
ing it. 

~ 13 In fact, Washington courts have long held 
that the contractual right to arbitration may be 
waived through a party's conduct if the right is not 
timely invoked. See, e.g., Ives v. Ramsden. 142 
Wash.App. 369, 382-83, 174 P.3d 1231 (2008) 
(securities broker impliedly waived arbitration by 
not raising it in his answer to plaintiffs complaint); 
Harting v. Barton, 101 Wash.App. 954, 962, 6 P.3d 
91 (2000) (failure to pursue mediation waived the 
issue); B & D Leasing Co. v. Ager, 50 Wash.App. 
299, 303, 748 P.2d 652 (1988) ( "parties to an arbit­
ration contract may expressly or impliedly waive 
that provision ... by failing to invoke the provision 
when an action is commenced."). The right to arbit­
rate is waived by conduct inconsistent with any oth­
er intent and "a party to a lawsuit who claims the 
right to arbitration must take some action to enforce 
that right within a reasonable time." Lake Wash. 
Sch. Dist. No. 414 v. Mobile Modules Nw., Inc., 28 
Wash.App. 59, 62, 64, 621 P.2d 791 (1980): see 
also Shoreline Sch. Dist. No. 412 v. Shoreline Ass'n 
of Educ. Office Employees, 29 Wn.App. 956, 958, 
631 P.2d 996, 639 P.2d 765 (1981). Most recently, 
in Otis Housing Ass'n v. Ha, the Washington Su­
preme Court explained that "[s]imply put, we hold 
that a party waives a right to arbitrate if it elects to 
litigate instead of arbitrate." 165 Wash.2d 582, 588, 
201 P.3d 309 (2009). 

*3 ~ 14 The facts before this court establish 
that both parties waived arbitration. Neither party 
initiated a notice of arbitration as provided by 
chapter 7.04A RCW. Neither party asserted a right 
to arbitration in their answers to the pleadings of 
the other party. Moreover, both parties conducted 
discovery and engaged in substantial litigation in­
cluding a prior appeal of the counterclaims. Seven 
years passed, and substantial case development oc-

curred prior to the Leonards' assertion of the right 
to arbitrate. We hold that the trial court did not err 
in denying the motion to compel arbitration. 

III. Summary Judgment 
~ 15 The Leonards contend that the trial court 

erred when it granted summary judgment, finding 
their counterclaims were waived for failing to com­
ply with the arbitration clause of the contracUNI 

FN 1. The arbitration clause did not provide 
that it was the exclusive remedy for 
breach. As noted above, the parties waived 
the arbitration clause by litigating, not the 
underlying claims. The Leondards did not 
directly appeal the March summary judg­
ment order, but argue that we should con­
sider it pursuant to RAP 2.4(b). Shepler 
has not objected. 

~ 16 As a threshold matter, we must decide if 
the arguments regarding the summary judgment or­
der are properly before this court. RAP 2.2(a)(1) al­
lows a party to appeal a final judgment of any pro­
ceeding, regardless of whether the judgment re­
serves for future determination an award of attorney 
fees or costs. Here, the order was not final. But, the 
Leonard's request review of summary judgment 
pursuant to RAP 2.4(b), which states: 

The appellate court will review a trial court or­
der or ruling not designated in the notice, includ­
ing an appealable order, if (1) the order or ruling 
prejudicially affects the decision designated in 
the notice, and (2) the order is entered, or the rul­
ing is made, before the appellate court accepts re­
view. 

We decline. Since we have concluded the arbit­
ration clause was waived, the order does not preju­
dicially affect the decision designated in the notice. 
Appeal of the June order denying the motion to 
compel arbitration does not place the March sum­
mary judgment order before us. 

~ 17 We affirm. 
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I CONCUR: LAU, 1. 

AGIO, J. (dissenting). 
~ 18 I am not persuaded by the motion for re­

consideration or the new majority opinion that our 
original opinion in this matter was flawed. In fact, 
it correctly resolyed a case that the new opinion 
threatens to tum into larndice v. larndice of Bleak 
HouseFN I fame . I would deny the motion and ad­
here to our original reasoning. 

FN I. Charles Dickens, Bleak House (1853). 

ORDER GRANTING MOTION 
The appellant, Gary Leonard and Susan Kiraly 

Leonard, haying filed their motion for reconsidera­
tion of the opinion filed on August 24, 2009; re­
spondent, Shepler Construction, Inc. , haying filed a 
response to the appellant's motion for reconsidera­
tion; and the court haying determined that said mo­
tion should be granted; now, therefore, it is hereby 
ORDERED that 

I. the motion for reconsideration is granted; 

2. the opinion filed on August 24, 2009, is 
withdrawn, and 

3. a substitute opinion shall be published and 
printed in the Washington Appellate Reports. 

Wash.App. Diy. 1,2009. 
Shepler Const., Inc. y. Leonard 
Not Reported in P.3d, 153 Wash.App. 1035, 2009 
WL 5153672 (Wash.App. Diy. I) 

END OF DOCUMENT 
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COUNTY CLERKS OFFICE 
FILED 

OCT 04 2002 
MARY JEAN CAHAlL 

SAN JUAN COUNTY. WASHINGTON 

IN TIlE SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNTY OF SAN JUAN 

9 SHEPLER CONSTRUCTION, INC., a 
Washington corporation, NO. 0'2 2 05162 7 

10 

11 
VS. 

Plaintiff, 

12 GARY LEONARD AND SUSAN 
KIRAL V-LEONARD AND THE 

COMPLAINT FOR 
FORECLOSURE OF LIEN AND 
BREACH OF CONTRACf 

13 MARITAL COMMUNITY THEREOF; 
PHH MORTGAGE SERVICES 

14 CORPORATION, aNew Jersey 
corporation, , 15 

Defendants. 

16 
COMES NOW Shepler Construction, h1c., by and through attorney, K. GARL WNG, and 

17 for causes of action against defendants. allege as follows: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I. Parties 

1. The Plaintiff, SHEPLER CONSTRUCTION, Inc. ("Shepler") is a Washington 

corporation. Shepler is a licensed contractor in the State of Washington pursuant to 

RCW Ch. 18.27, has paid all fees due the State of Washington, and has otherwise. 

satisfied all conditions precedent to the maintenance of this lawsuit. Shepler has a 

superior construction lien recorded ~gainst the property that is the subject of this suit that 

dates from February 7,2002. 

2. Defendants, Gary Leonard and Susan Kiraly-Leonard (Leonards) are residents of San Juan 

COMPLAINT - I 

ORI61NAL 
... . ..... ,._----_ .... 

LAW OFFICE OF 
K. GARL LONG 
ATIORNEY AT LAW 

1215 S. SECOND STREJrr, sum A 
MOUNT VERNON, WASHINGTON 98Z73 

(360) 336-3322 Fax (360) JJ6.J 121 
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7. The Leonards have absolutely refused to abide by the dispute resolution provisions of the 

contract despite numerous demands by Shepler. It is believed that Leonards have so 

modified the status of the construction as to render the dispute resolution provision 

nugatory. 

8. Shepler Construction repeatedly tried to get infonnation from PIlli as to the status of the 

construction financing. PHH has refused to give any infonnation. It is believed that 

PHH distributed additional sums to Leonards despite its knowledge of the Claim of Lien 

filed by Shepler. 

9. Shepler Construction has not been fully paid for work perfonned 1.Dlder the contract Labor 

was perfOlDled and material furnished for which progress payments are past due. In 

addition labor perfOlDled and materials finnished to complete the requested change orders 

has not been paid. Invoices for this work have been ignored. 

10. In accordance with the contract between the parties and the laws of the State of 

Washington the Plaintiff is entitled to reimbursement for its costs and attorney's fees 

incurred in bringing this action. 

IV. Causes of Actioo 

Foreclosure of Lien 

1. The Plaintiff incorporates by reference the allegations in each paragraph above as if 

fully set forth herein. 

2. Shepler is entitled to an order foreclosing its Construction Lien, establishing its 

priority in the property and directing sale of property. 

3. Th foreclosure oflien is required and is to be in accord with RCW 60.04. et ~. 
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K.GARLLONG 
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Priority of Lien 

1. The Plaintiff incorporates by reference the allegations in each paragraph above as if 

fully set forth herein. 

2. Shepler is entitled to an order of lien priority against PHH for any moneys distributed 

to the Leonards after PHH knew of the Leonards' failure to pay and/or Shepler's 

construction lien. 

Breach or Contrad 

1. The Plaintiff incorporates by reference the allegations in each paragraph above as if 

fully set forth herein. 

2. The Leonards have breached the contract by failing to make the required progress 

payments, by interfering with the Plaintiff's performance, by forcing the Plaintiff 

from the job site, by refusing to abide by the dispute resolution provisions of the 

contract, by contracting with other parties and by occupying the property without 

making the final payment called for under the contract. 

WHEREFORE, Plaintiff prays for judgment against the Defendants for: 

1. That judgment to be entered in favor of the Plaintiff in accordance with the filed lien in 

the principal amount of $60,667.64 against the Leonards plus prejudgment interest 

thereon; 

2. Establishment that the Plaintiffs lien is superior to any distribution made by PHH 

directly to the Leonards; 

3. An award of reasonable attorney fees and costs as allowed by law as a part of the 

foreclosure action; 

. :.i?-- . COMPLAINT - S 
LAW OFHCE OF 

K.GARLLONG 
A1TORNEY AT LAW 

1213 S. SECOND STREET. SlJI'tt A 
MOUNT VEltNON, WASHINGTON 98273 
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SHEPLER CONSTRUCIlON, INC. 
BtJn.DING AGREEMENT 

This ronb 'act is entered. into thiS 14th Of JUl", 2000, by and between Gary Leonard 
and Susan Ki.·aIy (Leonard) of Priday ~ W~n.. hereafter called the 
"Owners" an<: SHEPLER CONSfRlK.i10N, INC., hereinafter called the "Contractor." 

The C( 'ntrclCtor and the! Owner, in consideration of the mutual covenants and 
agreements h~mafter set forth., agree as.foIIows: 

1. The ::::Ontr&.:tor aha11 furnish all the materials.nd. perfonn all of the ~ 
labor for the c -onstru.ction of, or remodel of. residential/ collU'llel'QaJ bWlding lor the 
owners on thdr proPertYI the common address of which is 459 Fairway Drive, Friday 
Harbor, Wasltington and which property:is legally described as follows (it no legal 
description is Inserted ~, see attached property ""rked IIExhibit A"): 

2. The labor and materials, including but in particular those in the attached 
speci.fications marked as "EXhibit B," shall be used in the c:on&trw:t:ion of the building 
eXc~t as sub rtitutions of materials is provided for hemn. The building aball be 
con.'1tructed il \ tlCCotdance with the plans attached a "Exhibit c." Each of the 
alorementiOIl ed exhibits are incorporated by this lefe:rence as if set forth in lull .. U the 
plan.'l mU8t hi ~ changed or altered to adlieve gavemment approval the required changes 
will be billed as change orders. 

'The w xx to be pe:rformed under this contract shall be co~ and shall be 
substan;tially completed .in a workmanlike manner according to standatd practices of 
the area' andn compliance with ~J1 applicable state and local building, electrlcal, and 
mechanical c· >des, 

CONJ'RACI PRICE 

The 01 vner shall pay the contractor for the performance of the contract subject to . 
any addition; or deductions made pursuant to change orders, the sum of two hundred 
eighty thousand rout' hundred forty four and 37/100 Dollars ($280,444.31) including 
Washingtonitate Sales Tax. . 

DEpOSIT 

Owm r does herewith deposit with contractor the sum of five thow;and Do~ 
($5,000.00) t(. secure contractor's services and perform initial grading and foundation 
work 

1 of 6 
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SITB PRBPAJtATIQN 

Contre ctor agrees to paepere the ate for COPat;uction providing grading and 
backhoe servjce as:nec:eMary. bMed on contractors physkal in5pect1on of the building 
site. Any add:tlonal CCI8t8 for labor or mateJ.iidS 8ssodated·with unforeseen geOlogical, 
hydroJogiqlI·>rstructural work an: POtinduded in the contract prlc:e. <lIarges for 
heavy equip!) ~t.. engineering, blasting, water drainage or diversion or soil erosion 
protectton sh; tIl be an additional charge. Contractor agrees not'to .incur such additional 
expense at 0'" 'ners' cost in excess of $2.,SOO without the owners' written consent. 

QlMATION FROM PLANS 

It is ur.~tood and agreed between owner and contraaor that contractor may 
be required tr) implement .minor changes in the location of a wall, stairway, door, 
window, or fi )(ture as a result of designer errors or omissions in plans. Such cbanses 
8hall not be a: \ additional cost: to owners unless contractor secures a written change 
order 8S requ:red below. Owner agrees to advise contractor of any portion of the plane; 
whether inleJ: ior or exterior which cannot be deviated from due to specific owner 
requirements such as furniture, appliances or owner supplied fixtw:es. Contractor 
agrees to adv ise owner if major deviations are required before implementing such 
changes in tit<! plans. 

SUBSTITlITl.:)N OF MATBRIALS AND EQ'UIPMBNT 

Contri ctor.,has prepared his bid and this agreement with the intent of iumishing 
materials ana equipme~t M specified. In the event orlgiNll materials cannot be 
fumiahed U !lpedfied, substitute materials Or equipment capable of equal perfonnance 
may be used. If such substitution Is necessary, contractor shall specify in writing the 
material and ~pment to be substituted and the reason or reosons for his inability to 
furnish the SJ «ified itetnfi. Where substitutions are made, the construction contract is to 
be adj\l$ted a:cordingly by a contract amendment with the ~ in C06~ it any, 
between the items furnished and the items specified being included JJ\ the contract 

amendment. 

CHANGE OJWEB5 

Allera tions or deviations from the plans .. inoorporatJed herem involviIIg ex~. 
cost of mater a1 or labor will only be eoecu~ upon ~ orders for ~ and will 
bee tra "h._ ...... OVa' and above the aped price set forth in this contract. All 

mne an ell ~ .... ~.. made in ~ ...... If the tUne for 
~~b 1: Y the parties for changes must be ..... ..-"0' . 
-er----' :uSt be extended in order to accommodate the chimge order, 
completion of the cont~ m . hall be ted in the change order. It is the 
the new time for completion of the project 8 ~ btnitted to 
responsibill~' of the owner to timely approve or teJE!Ct all change orders su 
him by the c~"'tractor to avoid work delay. 
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INSPECTIOl\1S AND Dl5COYHRY OJ! NQN=cONFORMING WORK 

0wn£1 ~l have the right at reasonable times to inspect the plogletS of the 
work being p!'l'formed ~er SO 10118 as such inspectiOl\S do not inkdere wi~ 
contractor's ~'ork. Owner shall exercise an ~ble diligence in discovering and 
reporting to contractor, as the work progres.es .. all ~ and labor Which ue not 
satisfactory ttl oWner, to avoid trouble and cost to contractor in maldng good any 
defective parts or workmanship; otheJ:wise, any objection thereto shall be deemed to 
have been walved.lf the same was reasonably discoverable upon physical inspection of 
the premises l>y the owner. 

INSURANCE. 

Unless otherwise provided, owner will purchue and maintain property 
insurance up< In the project to the full insurable -value thereof and will provide proof to 
the contractOJ . This insurana! shall include the intereSts of ~i contractor and 
subcontradOl s on work and shalllnsure agaiM the perils of fire, ~xtended coverase, 
vandalism an:l malicious mischief. Any"insw:ec;l lose \1nder the policy of insurance 
requjnd by litis paragraph is to be adjusted with owner a~ made payable to owner as 
tIUst.!e for th~ insu.reds as their interests may appear, subject to the requirements of any 
applicable IIKdgage clause. 

PERMITS 

" Pel'mitJ are the responsibility of the Owner. Connec;tion fees to public utilitie3 
are not includ ed in the contract price unle5$ speci&ally nored herein. 

( J Owner p: quests that Contractor obtain ~tS and will pay the contractor 
separately for doing so. 

COMPENSA'OON FOR OIANCE QRDERS 

For all extra work of every description that may be ordered, not covered by the 
specifications or plans, contractor 5hall receive actual cost of material furnished and 
labor perfonr ed, plus fi.fte"en percent (15'-') for profit, use of tools, equipment" and 
general super vision, and any other overhead and fixed charges. 

On or hefore the 5th day of each_mon~ the owner shall make payments on 
account of thi " contract as provided beiein, said payments to be equal, in full, to the 
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percentage ~ work completed by the contredQc to that date aincft the Jut payment 
da~ and to te made when inlonnation.&ailed in tha loIJowmgpuagzaphs.ls presented 
by the COI\~:tor.1k;fore the 5th day of each~ the co:ntrac:tor shall present to 
P14 H· J.It~l'. tS. IIctW .rae S_".eka ~ 0W'nI!!r'". leader or to 0'Wlled I ~ 
whichev~ is .ipplicab1e, a statarumt 5howin8 the ~ of WOI'k done by the 
contractor to :hat chl •• Upon isauanc«! of. progreIS payment by ~ lender in the 
name of Owt\4!r and contrac;tor, oWner agrees not to withbold his signatw:e on the check 
for said progz esa payment. 

FINAL PAYbmNI 

The CO!l~ ehall ~e written notice to the owners and to ownen lender, 
P'1"ht. ~~w'/tA ~ "",.oJ", ~ that wMk iI5 completed. The 

owners and Sllid I~ shall have the risbl and opportunity to make a final inspection 
of work and 8 aid materials within ten (10) days after receJpt of notke of comp1etlon of 
the wodc. Upcm ac:ceptance thereof by the owners and said lender, payment of the 
1"emaining b.U ance due the contractor shall be made. Such acceptance shall not be 
unreasonably wilhhe1d and II the owners or Mid lender refuse to aa:ept.. the owntn 
shall within tt·n (10) day. of .receipt of the notke of. completion &om the conb:a(tor, 
notify the contractor in writing of sum ~ and shall specify the reasons lheft:for. 
The contracto~ shall within tan (10) work day. of naipt of oWnen obfectlon or A'pWd. 
lisr take applopriate.tepa to remedy any ~-confoQDing work :set forth as. rea:JOl\ 
foe Tefusal. UI lOll completion of ihe owners "'punch u.-- by conb'aCtor, contractOr shall 
again give noIic:e that the work iscomp1eled. to the lender and the ~ atld within 
five (5) days tlleftOf, owner and lendet shall supply a supplemental "punclllist'" or pay 
the temaining contract: balance due contractor. 

INDUWST 01'11 LA'J'i PAYMENIS 

In the E vent owner and I or lender unreasonably withholds progress payments or . 
final payment to contractor, then the unpaid ~ 8hall bear interest: at the rate Of 
twelve pe%Cen t (12%) per annum from the date due and shall iurt.her be subject to Il 

one-time latel:barge of five percent (S") of the installment paytnent owed. 

The en1 ire amount of the contract is to be paid prior to cxxupancy by the ownexs. 
The terms "oc :upancy" is defined for purposes of this a~ as the act of placing 
personal pos8t ~88ions or belongings in the residence OJ:' on the pn::naises and the act of 
physically tak ing possession 01 the buUdiDg. Until such time as contractor notifies 

. owner of com )letion and the contract balance is paid, owner' 5 access to the premises 
shan be subfec: t to the complete control of the contractor in order to protect contractors 
property and . ~uipment whic;h roay be on the premises. . . 

All perl lOW property of ownersplac;ed on premises prior to gtvlJlg of 
contractor's c( In&ent to occupy shall be at owner's risk. 
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DJSplITS RE5OLUDON 

1£ a" eli! put.! arises between owne.r and contractor as to ~lmiIlnOe 01 
COIltnctor'1 obltgatioas under thi5 a~"sbch d.i5p11tH shall be resolved as 
follows: "" 

" Each party shall employ a contractor of his or her choice to evaluate the work 
completed. T ~ con~rs then will select a third contnctor to act as an impartial 
arbite7:. This (ontractOl' shalt likewise, inspect the const:rU<:tion to determine if the work 
has been. ped::umed in accotdance with this ~ applkable building codes and 
in a good and workmanlike ~ as provided hen!4nabove. If two of the three 
contradors d,~ that the work is not in conformity "With tbe.ptOvisiClllS of this 
agreement, tten they sball_te in writing the work in need of repair or replacement 
al1d conlracror 6~ undertake to pedoml same as soon a& reasonably pradkaL 
Contractor sfJ!ill be responsible fw owne.r1s feea and costs associated with this 
arbitration as well as the impartial contractor's fees and costs. If no remedial work is 
recommende 1 by the contractors, then the owner shall pay for the costs of the 
arbitration. 11le owner ahalllorthwlth pay the amOUnts due to ~ contractor as 
C&tablished b)' the majority of ~ arbiters. 

ATfORNEyf,' EBBS 

In the I ~vent either of the parties hereto inc1u' "ttomey's fees, expert witness fees 
or court coats in respect to enfoIUment Qf'any ten:n of thiS agreemmt., then the 
prevailing pa::ty shall be paid their fees and costa by the nori-prevailingparty. 

ENTIRE AGI BRMEN[ 

null Vi l'itten agreement and the plans end spedDcations attached hereto as 
exhibits are if .tended by the parties to be a complete final expression of theil" ag.reement 
with respect t i) the terms contained herem. The contract~ has made no promises or 
warranties ot] leI" than those as may be contained herein or atblched hereto. Any " 
addition to, 0: alteration of, this agreement must be made in writing, signed by the 
pa:rties he.retc. 

NaIlCE m I:usroMBR 

This ~(ntractot is registered with the State"of W~ Registration No. 
SHEPLCI019J ~ as a general cOI$'actor and baa posted with the State a band or cash 
depoeit of $6;)()O fOr the purpose of satisfying cla111l5 against the contractor for negligent 
or improper 'rork or breach of contract in the conduct of the c:oNractor's business. The 
expiration da':e of this contracto1"s registration is November 30, 2000. This bond or cash 
deposit may 1 lot be sufficient to cover a claim whlch might ari&e from ~ work: done 
under your cc!J\tract If any supplier of materials used in yuur construction ProJect or 
any exnplofeC' of the contractoc or 5ub~r is not paid by the contrad .. l1' or 
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sutH;onlractor on your lobI your property may be 1iened to force payment. If you wish 
additional pre Jtc:!cti~ you may t"equest the conl:rector to provide you with oriSlnaI "'lien 
release" documents £rona each 5l1pplier oi' s.lb-contRoctor on your project. The 
oonttactOK' is 1 equited to provide you with fUrtha- in£ormation about Hen release 
documenm if rca request it. General WormatiOO ~ abo ~vai1able from the Depertment 
of labor & Iniustries. This di8closure given pursuant to ROV 18.27.11'. 

IN WI::NES6 WHEREOF~ the ~es heieto have executed this agreement the 
day and year first above written. 

SHEPLER C(INSIRUcnON, INC. 

By:Jay Sheple ~ 
Its: P:resiWmt 

~ 

OWNERS 

6016 
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COUNTY CLERKS OFFICE 
FILED 

DEC J 8 2002 
MtHY IFAN CAHAll 

SAN IU~"'_ -_ 1~C'TON 

~UPERIOR COURT FOR THb ST i\. Tf-< or WA <,H I NGTON 
IN THE COUNTY OF SAN JUAN 

SHEPLER CONSTRUCTION INC a 
Washmgton corporatIOn 

Piamtiit 

v 

GARY LFONARD AND SUSAN 
KIRALY LEONARD AND THE 
MARTT AL COMMUNITY THEREOF 
PHH MORTGAGE SERVICES 

. (ORPORATION a New Jersey 
("orporatlOn 

Defendants 

NO 022 05162 7 

AN~ WI< R AFfiRMATIVE DEFENSES 
AND (OUNTER CLAIM 

Defendants Gary Leonard and Susan KIraly Leonard and PHH Mortgage Services 

CorporatIOn by counsel fOl their Answer to the Complamt and theIr Affmnatlve Defenses to 

PlamtIff Shepler ConstructlOn Inc state the followmb 

ANSWER AND AFFIRMATIVE 
DEFEN':,E~ AND COUNTER 
CLAIM-l 

CARNEY 
BADLEY 

SPELLMAN 

4 0001 dk2( a,O I 121 13/02 

ORIGINAL 
//L 

LA W OI'FICES 
A PROrF<;~)ONAL~ERVJCFCORPORATJON 

700 nrrn AVENlJl:. #5800 
SCAnL!: WA 98104 5017 

FAX (206) 467 821S 
TEL (206) 622 8020 
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", 1-

I PARTIES 

2 1 Admitted 

1 2 Admitted 

4 3 Admitted 

'5 II JURI,,)DI('TION AND VENUF 

6 AdmItted 

7 2 AdmItted 

8 1 AdmItted 

9 flI GENERAL ALLEGATION~ 

10 1 AdmItted 

11 2 Demed 

12 3 Defendants are WIthOut sufficient knowledge to admit or deny the allegatIOns 

11 01 thu. paragraph therefore they are dented 

14 4 Detendants are WIthout suffICIent knowledge to admlt or deny the allegatIOns 

15 of tlus paragraph therefore they are demed 

16 5 Defendants are WIthout 'luffic.lent knowledge to admlt or deny the allegatIOns 

17 oftlns paragraph therefore they are demed 

18 6 Defendants are Without sufficlent knowledge to admIt or deny the allegatIOns 

19 of thls paragraph therefore they are demed 

20 

21 

7 Demed 

ANSWER AND AFFIRMATIVr:: 
DeFENSES AND COUNTER 
CLAlM-2 

4 OO()I dl261'lOI 12113/02 

/~ 

CARNEY 
BADLEY 
SPELLMAN 

1 AworFICCS 
A I Rorr-'>"]ONAL ~~RV]U· CORPORATION 

700 FI~l1ll\ VENUE #5800 
~hATI'LF WA 98104 5017 

FAX (206) 467 8215 
TEL (201 ) 6 2 8020 



2 

3 

4 

5 

6 

7 

8 

9 

10 

J J 

12 

13 

14 

15 

16 

. " 17 

18 

19 

20 

21 

8 Defendants are wIthout sufficIent knowledge to admIt or deny the allegations 

ot thIS paragraph therefore they are derued 

9 Detendants are Without suffIcIent knowledge to admIt or deny the allegatIOns 

01 thIS paragraph therefore they are dented 

10 Demed 

IV CAUSES OF ACTION 

Foreclosure of Lien 

Defendants admIt or deny the allegatlOn~ 111 each pan!,Iaph above as If fully 

!>et forth herem 

2 Demcd 

., Demed 

Prlonty of LIen 

Defendants admIt or deny the allegations 111 each paragraph above as If tully 

~et forth herem 

2 Demed 

Brea(.h of Contract 

1 Defendants admIt or deny the allegatIOns m each paragraph above as If fully 

<;et 10rth herem 

2 DenIed 

AN<, WLR AND AFFIRMA 1 lVE 
DEFEN~ES AND COUNTER­
CLAIM-3 

40001 dk26U101 12/B/1l2 

CARNEY 
BADLEY 
SPELLMAN 

lAwmFICE:' 
A PROH:S<;)ONAL SFRVICh CORPORA nON 

700 fiFTH AVENUE 115800 
. :'EATIJ F WA 98104 5017 

r AX (206) 467 821 S 
Tel (206) 622 8020 



VI AFFIRMATIVF DEFENSE~ 

2 PlamtIffhas fruled to state any claIm upon WhICh relIef can be granted 

3 2 Plam1:J.ff's claIm for retamage IS Improper and should be dIsmIssed because 

4 plamtd.t fatled to tImely follow all requIrements set forth m RCW 6028 et seq 

3 PlamtIffs damages If any are a rl-~u1t of plamtlff's own breach of the 

6 'iubwntraU pldmtJff~ own non periormancl- of 'l COntiltlOn precedent and the faIlure of 

7 conslderatlOn 

8 4 Plam1:J.ffs damages If any, are a re\ult of the actIOns or omiSSlOns of thIrd 

<} partles outsIde the control of defendants 

10 5 Piamtiff's damages If any are a result of piamtlffs own failure to mItIgate 

11 damages 

12 6 Piamtiffs damages If any are barred or reduced by payment setoff 

13 .7 Plamtlffhas failed to Jom neces<;ary pdftles 

14 VII COUNTER CLAIM 

15 Counter ClaImants Gary Leonard and <"u!,an KIraly Leonard reallege theIr 

16 admtSS10n~ or denIals and mcorporate them by reference a~ though fully set forth here 

17 2 Pursuant to the contract between the partIes Shepler ConstructIOn was 

18 reqUlred WIthout hmitatIOn to perform Its work III a workmanhke manner 111 a tImely 

19 manner With skIlled laborers and subcontractors and WIth appropnate supervIsIOn Shepler 

20 ConstructlOn faIled to use sktlled labor or properly supervlS(;, It& laborers and subcontractors 

21 

AN~ WER AND Al< FIRMA lIVE 
DEFENSE~ AND COUNTER 
CLAIM-4 

40001 dk26'IOI 12113/02 

CARNEY 
BADLEY 
SPELLMAN 

r1-

LAWOFrl<'ES 
A rROI-[S~JONAL SERVICE CORPORA liON 

700 FIrTH A VENUE .5800 
~EAITLF WA 98104 SOI7 

FAX (2()() 467 8215 
TeL (2()() 622 8020 



3 Shepler ConstructIOn falled to perfOlm work In a workmanlIke manner and 

2 faIled to complete Its work III a tunely manner 

4 1 Shepler (onstructlOn fatled to have cldequ<lte knowledge of the plans and 

specIficatlons 4 and faIled to accurately tollow the plan::, and speclfi("abons 

5 S ~hepler ConstnKtlon billed for work not performed 

6 6 '5hepler ComtructlOn billed ior work pedonned but not part of lt~ scope of 

7 work 

8 7 Shepler Lom,tructIOn neglected and .tbandoned Its work at cruCial tunes In the 

9 project 

10 8 Shepler ConstructIOn bIlled tor work performed or completed or repaIred by 

11 others 

9 12 Shepler Construction faIled to properly prepare or execute Its work pursuant to 

) 3 the plans and spe(..mcatIons 

14 10 '5hepler ConstructIOn faIled to obtam wntten approval by the counter 

15 claImants before perfomung c..hanged or allegedly extn work 

16 11 All of the actIOns or omISSIOns by <'hepler ConstructIon III paragraphs two 

17 through eIght above WIthout lImItatIon constituted materIal breache.!> of the contract between 

18 <-ounter clrumants and Shepler ConstructlOn 

19 

20 

21 

ANIO) WFR AND AFFIRMATIVE 
DEfENSES AND COUNTER 
CLAIM-5 

40001 dk2h'lOI 12113/02 

/1 

CARNEY 
BADLEY 
SPELLMAN 

LAW OFFICES 
A PROII:S<;IONAL SFR VlCE CORPORATION 

700 IIFTH AVENUE #5800 
~(AnLr WA 98104 5017 

FAX {106)4b7 8215 
TrL (2()() 6'2 8020 
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12 The breaches by Shepler (on~tructlO11 cau!.ed counter cldlmants to incur 

addItIOnal expenses delayed the completIOn ofthe 'prolect dl1d requIred extenSIve reworkmg 

or repaIr of Shepler ConstructlOn s work 

13 The breaches of contract by ~hepler ConstructlOn resulted In substantIal 

damages to counter claImants m an amount to be determmed at trIal 

VIII PRAYER FOR RFI IEF 

Havmg admItted or demed the allegatl.ons of Plamtrffs Complamt Defendants pray 

for relIef as follows 

1 For Judgment In favor of Defendants 1nd dl.,mlssaJ of the cau~e of actIon WIth 

prejUdICe 

2 For rellef and exoneratIon ofthe claIm 

3 For release and dIsmIssal of the hen 

4 For Judgment agamst Plamtlfi on theIr Counter ClaIm 

5 That all other relIef sought by Plaintiff bl! demed 

6 For theIr attorneys' fees and costs as allowable by law and statute and 

ANS WER AND AFFIRMATIVE 
DEFENSES AND COUNTER 
CLAIM-6 

40001 dk2(aaOll2113/Q2 

/'1 

CARNEY 
BADLEY 
SPELLMAN 

LAW orFlt-F,) 
It. I ROFI:.'>'>IONAI <;ERVICE COR I ORAf)ON 

70() HFTII A VENUE 115800 
<,EAITLF WA 98104 SOI7 
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7 For such other and further rehef as tht, lourt deems Just or eqUItable under the 

2 t.ucuml>tanc..es 

3 DA fEDthlS ~ day of Dtx-cmber 2002 

4 CARNEY BADLEY SPELLMAN P ~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

AN~ WER AND AFfIRMATIVE 
DEFEN<')ES AND COUNTER 
CLAIM-7 

40001 dk26aaOI 12f13f02 

ralg Holley WSBA No 
Attomey tor Defendan~ 

CARNEY 
BADLEY 
SPELLMAN 

1 AWOFFltfoS 
A I ROrC'lSIONlIl ~I-RVICECORPORATION 

700 nITH A Vfo NilE NS800 
'I::AI ILE WA )8104 5011 
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COUNTY CLERKS OFFICE 
FILED 

JAN:?? 2003 

MARY JEAN CAHAlL 
SAN JUAN COUNTY WASHINGTON 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNTY OF SAN JUAN 

SHEPLER CONSTRUCTION, INC a 
Washmgton corporatton, NO 02-2-05162-7 

Plamtiff ANSWER TO COUNTERCLAIM 
vs 

GARY LEONARD and SUSAN KIRALY~ 
LEONARD and the mantal commumty 
thereof PHD MORTGAGE SERVICES 
CORPORATION, a New Jersey corporation, 

Defendants 

COMES NOW, the Plamtlff, Shepler ConstructIon Inc, by and through theIr attorney. K 

GARL LONG, and In reply to Defendant's Counterclaun, admIt, deny, and allege as follows 

VII COUNTERCLAIM 

1 Defendants adnusslons are accepted, to the extent any alleganons are 

mcorporated m the answer they are derued 

2 Adnut and deny Plamhff adnnts that It tImely perfonned under the contract In a 

workmanlIke manner used slalled laborers and subcontractors and provIded appropnate 

supemslOn The remrurung allegatJ.ons are dented 

3 Admit that the Defendants' actIons caused the work to tennmate before the 

project was finished The remammg allegatIons are derued 

4 Derued 

LAW OFFICE OF 

.. ;- 28 ANSWER TO COUNTERCLAIM I 

ORIGINAL 
K GARLLONG 
ATTORNEY AT LAW 

~~ 
J/ 

1215S SECOND STREET SUITE A 
MOUNT VERNON WASHINGTON 98271 

Telephoue (360) 336 3322 
Fax (360) 336-3122 
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- -------------

Demed 5 

6 Admlt that Shepler ConstructlOn was drrected to perfonn and dId perform work 

under the drrectlon of the Leonards that vaned from the plans The remammg allegatIons 

aredemed 

7 Demed 

8 AdmIt that Shepler ConstructIon bIlled for work performed by subcontractors 

The remammg allegations are demed 

9 Derued 

10 AdmIt that the Leonards have refused to SIgn change orders for work they dIrected 

and requested The remamg aIleganons are derued 

11 Derued 

12 Demed 

13 Demed 

...r-
DATED thIs / .5 day of January, 2003 

ANSWER TO COUNTERCLAIM 2 

LAWOmCSOF 
K GARLLONG 
A11'ORNEY AT LAW 

12155 SECOND,STREET SurmA 
MOUNT VERNON WASHINGTON 98273 

(360)336 3322 Fax (360)3363122 
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COUNTY CLERKS OF CE 
FILED 

JAN 102005 
MARY JEAN CAHAlL 

SAN JUAN COUNTY WASH GTON 

IN THE SUPERIOR COURT FOR THE STATE OF WASHlNGTON 
COUNTY OF SAN JUAN 

SHEPLER CONSTRUCTION, INC., 

Plamtlif, 
vs 

GARY LEONARD and SUSAN KIRALY­
LEONARD, and the manta! communIty thereof, 
and PHH MORTGAGE SERVICES 
CORPORATION, a New Jersey corporatlon, 

Defendants 

No. 02-2-05162-7 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

[PROPOSED] ~ 

THIS MATTER havmg come regularly before the com for bench mal, and the p 

appeared through thelr counsel, exammed WItnesses, mtroduced eVldence and presented ar ent, and 

18 r the court havmg consldered the eVIdence and arguments of counsel, and beIng fanuh 

19 records and files herem, the court enters the followmg Fmdmgs of Fact and ConclusIOns of 

20 
FINDINGS OF FACT 

21 

22 
1 In June of 2000, the partIes entered ~to a contract for the constructIOn of a r sldence m 

23 
San Juan County TIus actlOn was filed to collect amounts due under the contract, to fore 

24 for the amount owed, and to estabhsh the pnonty of the hen over defendant PHH 

25 

26 

7.7 

28 FINDINGS OF FACT AND - Page 1 of 6 
CONCLUSIONS OF LAW ORIGINAL 
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1 

2 

3 

4 

5 

6 

1 

2 Summary Judgment was preV10usly granted agaInst the Leonards on thelr co 

defect allegatIOn The summary Judgment deCISIOn was not appealed 

3 Summary Judgment has prevlOusly been granted to Shepler ConstructIon to the . 

pnonty of Its hen over PHH The summary Judgment deCIsion was not appealed 

4 The flat amount of the contract was $280,444 37 The contract between e PartIes! 

7 stated that that amount presumed the drawmgs prOVIded by the Leonards were correct 

8 drawmgs were mcorrect or lackIng In several respects Some of the constructIon was b 

9 

10 

11 

12 

13 

whlch was set forth m the plans 

5 Although the contract proVlded for wntten change orders, the Leonards eIther requested 

or were aware that extra work was bemg done on therr home and accepted that work The Leonards 

assured Shepler ConstructIon that cost of the extra work "would be taken care of' Shepler 

14 ConstructIOn performed the work on that basIs 
IA( "' .... ~mf. of· ~ 

. 15 6 1\ 1ihe- extra work set forth ill the wntten change orders later prepared b Shepler 

16 ConstructIOn, was perfonned and was of the value stated The Leonards have not pro ueed any 

17 

.~ 18 

19 

20 

21 

eVIdence to the contrary 

7 The amount unprud under the ongmal contract IS $67,451 60 The v.flSt maJo 
~ AdC\ 

amount represents profit and overhead on work that was perf01med 1\ After barr Shepler 

ConstructIOn from the work SIte, the Leonards obtaIned a $46,089 22 draw on the PHH c nstructlOo 

22 loan At that pomt the Leonards' new contractor had penormed only $4,03922 worth 0 work A 

23 substantJ.a1 amount of this draw therefor represented payment for construction work done y Shepler 

24 ConstructlOn 

25 J fIl'-
fV 8 The ben was not contested, It was properly and tImely served and filed, and 

~A.f\Oe,r ~ L..e.trn~,l"", ~~\lf.!;. ~ ~ ~hLpl.t.\ ~~) 
27 ~~ W~ r. ~ ~ ~ Joc.t..t" LAW 0 OF 

~ ,..;..; 28 FINDINGSOFFACTAND-Page2of6 ii~ -D w-n.k. ~r-.~ K GARL ONG 
P.~ A ..... + ~ L~~ . AITORNEY HAW 

CONCLUSIONSOFLAW __ _ --D"-'<J.' . ...11-. ~-tT.~ • • 1r.~12_1~SSECONDS SUITE A I 
-=- .b~ ~ .... - ~VERNONW HINGTON982?3 

_ II .u _ a • ...«1-.. _. +-.. M 1 Telephone (3 )336-3322 
..,..~ T-" Q ... .,.-~ I Fax (360)363122 
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14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

17 

notices were gIven 

9 Jay Shepler borrowed money personally to pay subcontractors' and suppb for work 

done on the Leonards' resIdence He tesnfied that the loan was 10 the amount of $1 00,0000 Shepler 

Constructlon's hard costs, wruch 10clude some amounts applIcable to change orders, exceeded 

$253,24798 Draw payments to Shepler ConstructIon totaled $217,99222 The dIfferen between 

these amounts and what was due under the ongmal contract exceeds $100,000 00 

10 Mr Shepler had hard costs of $253,247 98-he was only prod $217,99287, therefore, 

$35,255 11 of the money to prOVIde matenals to the Leonards' Job slte came out onus own ocket 

11 Although Mrs Leonard complams that Jay Shepler was not at the project Ite more, 

nothIng 10 the contract reqwred mm to be at the SIte 

12 Jay Shepler was credIble when he dtscussed the extra work reqUIred on the roJeet He . 
documented the work With change orders after the fact Several of the change orde although 

documentmg changes or extra work, dId not request additIOnal payment Those requestl 

were" 

payment 
I 
I 

FoundatIOn HeIght ExcavatlOn for the foundatIon exposed the need for unanttClP ed work. 

TIns mcluded dealIng With a "smk hole" and mcreasmg the heIght of the foundatton Th Leonards 

paId an mvOlce for thIs work when It was presented The $2,549 80 charge was reasonab e and was 

properly paId. 

Vaulted CeilIngs The heIght of ceIlIng vaults was mcreased and extra storage space 

ThIs greatly mcreased the firush surface as well as the dIfficulty of flrusrung the ceIlmg. 

I 
wanted tlus change because they "lIked the look" of the open ceIlmg and wanted the addltl storage 

I 
I 

space The addItional work thlS created was obYlOUS to the partIes The $16,0529 charge IS 

,~ 18 FINDINGS OF FACT AND - Page 3 of 6 
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reasonable and should have been p81d 

S1:arrs to the Apartment The drawmg provIded by the Leonards was not adequa 

apartment staIrs Shepler Construcnon was forced to desIgn a set of staIrs that would work 

the staIrs were accepted by the county, however, the court :finds that the $911 57 requ for thts' 

change should not be awarded 

Deck on Apartment Although ll1ltlally bwlt oversIZed, tillS deck was later short 

request of Mrs Leonard Her request returned the deck to the SLZe shown on the plans The 

that the $150 00 requested for tIns change should not be awarded 

Round to Square Corner TIns comer was shown round on the plans and construc round 

Mrs Leonard had earlIer smd she wanted It square, but the message dId not get to the frame 

Mrs Leonard then accepted the comer round, the sheetrockers arnved WIthout the maten 

the round comer and so It was made square The court finds that the $569 73 requested for 

should not be awarded 

Furnace Exhaust The exhaust was moved from one roof to another at the requ t of Mrs 

Leonard for aesthetIc reasons The $990 84 charge IS reasonable and should have been pru.d 

Laundry The Leonards' chOIce of a nonstandard machme, apparently from Europe, r qwred the 

momficatlOn The $12386 charge IS reasonable and should have been prud 

Chimney Chase The chmmey chase was enlarged from what IS shown on the plans The court 

fmds that the $798 86 requested for thIS change should not be awarded 
I 

Deck Strurs The extra excavatIon reqUIred for the foundatIon caused a change ill length of 

the deck staJIs The $222 94 cbarge IS reasonable and should have been pald 

I 

Stone work The stone IS not shown on the plans AddItIonal stone had to be added because of 
I 

':-l8 FINDINGS OF FACT AND-Page4of6 
CONCLUSIONS OF LAW 
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1 the extra excavatlOn reqwred for the foundatlOn The Leonards deCIded how lngh the stone hould run 

2 The $7,833 83 charge IS reasonable and should have been paId 

3 
Two tones of pamt The plans do not ldentIfy a two-tone pamt scheme Mrs Leonard's 

4 

5 
testimony that two tones was not a change because she was gIven a pamt chIp card tha showed a 

6 
house Wlth a two-tone pamtJob was not credIble The $3,158 30 charge IS reasonable and S ould have 

7 beenprud 

8 Roofmg upgrade The plans call for a 25-year roofing matenal The Leonards chos 

9 matenal that cost more and was much more drfficult to mstall The $4,266 80 charge IS 

10 
should have been prud 

11 

12 
l3 The Leonards faIled to engage m dIspute resolunonas called for by the contr t Sheple~ 

13 
ConstructlOn sent letters, IncludIng a letter of December 11,2001, attemptmg to get them t 

. . 

,14 contractual prOVISlOn The Leonards' silence was not an appropnate answer, It constItuted 

15 of dIspute resolutlOn and was a breach of the contract 

16 14 The contract calls for a 5% late payment penalty and 12% mterest on past due 

17 
Shepler Construcnon IS entItled to these amounts 

18 
CONCLUSIONS OF LAW 

19 

20 
1 Shepler ConstructIon IS enntled to the benefit of lts bargam on the contract d should 

21 be awarded the remrurung balance of$67,451 60 

22 2 Shepler ConstructIOn deserves to be paId $32,649 50 for the extra work comp eted under 

23 the doctnne of Quantum Merwt and to prevent the unjust ennchment of the Leonards 

24 3 Shepler Constructlon IS enntled to late fees, lDterest, costs and attorney's fees ursuant to 

25 
the contract 

26 

.27 
. ....... "- - ''';'< 
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1 

2 

4 Shepler ConstructIon IS entItled to foreclose Its hen for the Judgment amoun 

3 DATED tlus ~ day of January, 2005 

4 

5 

6 

7 

8 

9 Presented by 

10 LAW OFFICE OF K GARL LONG 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

17 
<,~-",.;- 18 FINDINGS OF FACT AND - Page 6 of 6 

CONCLUSIONS OF LAW 

The Honorable VIckIe}: ChurchIll 

* .." Fi; /2ft1 . 
Approved fer efttfy 

LA W OFFICE OF JOHN 0 L E 

i 



APPENDIXG 



.-.;. . - -

".:1, - . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

4 

THE HONORABLE VICKIE L. CHURCHILL 
Hearing Date: Julie 30, 2008, 8:30 a.m. 

COUN1WW!.!9fflslJ~~nt 
FILED 

AUG 01 2008 

JOAN P. WHITE 
SAN JUAN COUNTY, WASHINGTON 

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY 

SHEPLER CONSTRUCTION, 

v. 

) 
) 

Plaintiff, ) 
) 
) 
) 

GARY LEONARD and SUSAN KlRAL Y ~ ) 
LEONARD, and the marital community ) 
thereof, and PHH MORTGAGE SERVICES ) 
CORPORA TION, a New Jersey Corporation, ) 

) 
Defendant. ) 

---------------------------) 

NO. 02-2-05162-7 

REPL Y IN SUPPORT DEFENDANTS' 
MOTION TO STRlKE PLAINTIFF'S 
PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND FOR 
TERMS 

15 Introduction 

16 The court should decline to enter the proposed findings and conclusions for at least 

17 three procedural reasons. First, Shepler has failed to file a motion that would trigger RAP 7.2 

18 (e), Post judgment motions and Actions to modify. Second, Shepler has failed to state a basis 

19 for CR 59 or 60 motion. Therefore, RAP 7.2 (a) governs and "the trial court has no authority 

20 to act .... " 

21 In addition to the procedural violations, the terms should be awarded because the 

22 proposed findings and conclusions impennissibly smuggle facts and legal theories not raised 

23 in the pleadings or during the June 18, 2008 hearing. ' 

24 

25 

26 

REPLY IN SUPP. OF MOTION TO STRIKE 
PROPOSED FINDINGS AND CONCLUSIONS AND 
FOR TERMS-1 
120430.0001/1566235. J 

LANE POWELL PC 
1420 FIFTH A VENUE, SUITE 4] 00 

SEATTLE, WASHINGTON 98101·2338 
206.223.7000 FAX: 206.223.7107 

-... 



2, 

3 

4 
.0 

rr 
• 0" 

The undersigned stm:s unda pcoal1y of pajury of the la~ of the 
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COURT OF APPEALS, DIVISION 1 
OF THE STATE OF W ASIDNGTON 

9 GARY LEONARD and SUSAN KlRAL Y­
LEONARD, 

COURT OF APPEALS NO. 55651-7-1 

10 

11 

12 

13 

4 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Appellants, 

MOTION FOR RECONSIDERATION 
vs. 

SHEPLER CONSTRUCTION, INC., 

Respondents. 

1. MOVING PARTY 

Respondent Shepler Construction, Inc. brings this motion for reconsideration of the per 

curium opinion filed May 8, 2006. 

2. RELIEF SOUGHT 

Because the Leonards failed to introduce competent evidence on each element of a 

construction defect claim, the opinion should be modified to affirm the trial court's summary 

judgment determination. 

If the decision is not modified to affIrm the summary judgment detennination then remand 

:>hould be limited to trial of th~ Leonards' claim of offset ba.sed on construction defect, and Shepler's 

claim of damages for the Leonards' breach of the dispute resolution provision of the contract. The 

L8 MOTION FOR RECONSIDERATION -1 

LAW OffiCE OF 

K.GARLLONG 
ATTORNEY AT LAW 

1215 So SECOND STREET, SUITE A 
MOUNT VERNON, WASHINGTON 98273 

Telephone: (360) 336-3322 
Fax: (360) 336-3122 
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13 

parties should not be compelled to relitigate issues that are not related to the construction defect 

claim. 

3. THE LEONARDS FAILED TO INTRODUCE COMPETENT 
EVIDENCE AT SUMMARY JUDGMENT ON ALL 

ELEMENTS OF A CONSTRUCTION DEFECT CLAIM 

The Leonards claimed that they were due an offset against the amount owed under a 

construction contract because of construction defects. Brief of Appellant, page 17. The summary 

judgment motion chaJIenged the Leonards' mer~ allegation of a claim to an offset based on 

construction defects. The Leonards could not rely on mere allegations in the complaint; they were 

required to support the claim with specific facts. RAP 56(e). 

Contract Standard: The court's opinion concedes that the Leonards failed to introduce any 

evidence that the construction departed from standard practices or did not comply with building 

4 codes. Opinion at 4. The contract provided that the work "shall be substantially completed in a 

.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'7 

workmanlike manner according to standard practices of the area and in compliance with alJ 

applicable state and local building, electrical, and mechanical codes." (Emphasis Added) CP, 

Ex 57,l.b. The measures of perfonnance were 1) standard practices, and 2) applicable codes. 

"Workmanlike" was not a measure of perfonnance; it was the manner in which the standards of 

performance were to be met. 

Failure to use the standards set forth in the contract converts it into a guarantee that the house 

will be completed according to some owner defined standard of perfection. Indeed. the opinion falls 

into this trap when it interprets the use of the word "workmanHke'~ as a guarantee of subjective 

perfection despite the clear standard practices and code limits in the same sentence of the contract. 

Opinion at 4, FN 1. 

.$ MOTION FOR RECONSIDERATION -2 
LAW OFFICE Of 

K. GARL LONG 
ATIORNEY AT LAW 

12~5 S. SECOND ST~, SUITE A 
MOUNT VERNON, WASHINGTON 98273 

Telephone: (360) 336·3322 
Fax: (360) 336-3122 
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~~~~i~ At summary judgment, the Leonards failed to produce any evidence of a violation of industry 

l. practices or of a violation of code provisions. Nonetheless, the subjective opinion of a finish 

3 
carpenter that walls were not sufficiently plumb, or a siding installer's disagreement with the fact the 

4 
building code did not require an additional vapor barrier over the 6" thick concrete wall, was found 

5~ 

6 

7 

8 

9 

10 

11 

12 

13 

4 

.. 5 

in the opinion to be sufficient to create an issue of material fact as to a construction defect. But even 

if this is so, there was no evidence of damage. There was no proof, of any kind, that the Leonards 

suffered any loss. 

Damage Element not Proven: Damages are a critical element of any claim. Without proof 

of damages there is no justiciable controversy. The law does not concern itself with trifles. 

Ketchum v. Albertson Bulb Gardens, 142 Wash. 134, 252 P. 523 (1927). Although there was 

reference in one of the declarations as to how something was fixed~ there was no evidence that the 

Leonards had to pay a single extra dollar based on the claimed defects. In fact, their replacement 

contractor, Mr. Sliger, testified that the house was properly built, it only needed to be finished . 

16 CP 94-95. If the alleged defect could be fixed then, had it not been forced off the job, Shepler 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

>, :,'.- "",;,7 

is 

Construction would have been obligated to fix it at no expense to the Leonards, it was a flat fee 

contract. 

The Leonards failed to introduce any evidence as to the cost of repairing the alleged defects at 

the summary judgment hearing. I There was no evidence at the hearing that they suffered a loss of 

any kind due to allegedly out-of-plumb walls or missing vapor barrier, The reasonable inference is 

that these "defects" were either fixed at no cost to them, or that they did not require fixing. 

I They also failed to introduce cost of completion evidence at trial. There was no bar to the 
introduction of such evidence. LAW OFFICE OF 

MOTION FOR RECONSIDERATfON.J- --
K. GARL'LONG 
A 170RNEY AT lJ. W 

12(5 S, SECOND STREET, SUITE A 
MOUNT VERNON, WASHINGTON 98273 

Telepbone: (360) 336·3J22 
Fax: (360)336·3122 
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A party that has not been damaged cannot obtain damages. A plaintiff has the burden of 

establishing that he suffered loss; damages may be awarded only for losses that are actually suffered 

and that are proved ~ith reasonable certainty. Esca v. KPMG Peat Marwick, 86 Wash. App. 628, 

939 P.2d 1228 (1997). The Leonards, even if they introduced enough evidence to create a material 

issue offact as to a construction defect, failed to introduce any evidence that they were damaged by 

the alleged defect. Not one of the their declarations claims that there was any cost to or loss by the 

Leonards. In order to defeat summary judgment, the non-moving party must submit declarations that 

support all elements of the party's claim. B.A. Van de Grift, Inc. v. Skagit County, 59 Wash. App. 

545, 800 P.2d 375 (J 990). Here there was no evidence establishing damages. Without proof of 

damages caused by a construction defeCt, there was no justiciable defect claim. 

4. THE APPELLANTS WAIVED ANY CLAIM OF CONSTRUCTION 
DEFECT BY RFUSING TO ENGAGE IN nISPUfE RESOLUTION 

The Leonards did not assign error to the trial court's finding that they breached the contract 

by failing to abide by the mandatory and binding dispute resolution provision. A party that fails to 

abide by a contractual dispute resolution provision is barred from bringing suit for recovery of 

alleged losses that should have been resolved through the dispute resolution procedure. Pegasus 

Constr. v. Turner Constr, 84 Wash. App. 744, 929 P.2d 1200 (1997). The contract provided: 

DISPUTE RESOLUTION 

If a dispute arises between owner and contractor as to perfonnance of contractor's obligations 
under this agreement, such disputes sball be resolved as follows: 
Each party shall employ a contractor of his or her choice to evaluate the work completed. The 
contractors then will select a third contractor to act as an impartial arbiter. This contractor 

shall, likewise, inspect th~ CDMtruct10n to determine if the work has been performed in 
accordance with this agreement, applicable building codes and in a good and workmanlike 
manner as provided hereinabove. If two of the three contractors determine that the work 

LAW OFFICE OF 

K.GARLLONG 
. ATIORNEY AT LAW 28 MOTION fOR RECONSJDERATION -4 
1215 s. SECOND STREET. SUITE A 

MOUNT VERNON, WASHING10N 98273 
Tdepbonc: (360)336-3322 

Fax: (360) 336-3122 
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is not in conformity with'the provisions of this agreement, then they shall state in 
writing the work in need of repair or replacement and contractor sball undertake to 
perform same as soon as reasonably practical. Contractor shall be responsible for owner's 
fees and costs associated with this arbitration as well as the impartial contractor's fees and 
costs. If no remedial work is recommended by the contractors, then the owner shall pay for 
the costs of the arbitration. The owner shall forthwith pay the amounts due to the contractor 
as established by the majority of the arbiters. 

Ex. 57, l.b. 

Washington has a strong public policy favoring alternate dispute resolution. Where an 

agreement provides for a method of resolving disputes between the parties, that method . must be 

pursued before a party can resort to the courts for relief. This contract provided a procedure to 

resolve claims concerning the construction work. The dispute resolution procedures in the contract 

are clearly mandatory. Leonards' refusal to comply with the dispute resolution procedure set forth in 

the contract waived their right to claim a construction defect. Absher Constr. v. Kent School Dis!, 77 

Wash. App. 137,890 P.2d 1071 (1995). 

At the time the summary judgment hearing was held, the trial of the breach of contract case 

had not yet occurred. On appeal, the court has before it both the summary judgment record and the 

undisputed finding of the trial court that the Leonards breached the contract by refusing to abide by 

its dispute resolution provision. The appellate court can affirm the trial court's summary judgment 

detennination on the basis of the record before it. There is no reason to return the case to the 

superior court for a renewed summary judgment motion based on the record that is already before the 

appellate court. The Leonards waived any construction defect claim by their obstinate refusal to 

follow the binding dispute resolution procedure set forth in the contract. CP 325. 

28 MOTION FOR RECONSfDERA T{ON ..... L .,-;-_ 
LAW OffICE OF 
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5. ISSUES NOT RELATED TO THE DEFECT OFFSET CLAIM 
SHOULD NOT BE RETRIED 

The Leonards did not assign error to any ruling at trial. Their claims were limited to the 

sum,mary judgment decision and the exclusion of their second expert as a discovery sanction. Even 

if the reversal of the summary judgment decision is maintained there is no reason to require 

relitigation of unrelated issues decided at the first trial. If the Leonards can prove on remand that 

they suffered loss because of a construction defect then the amount of their loss can simply be offset 

against Shepler Construction's present judgment. Burton v. AseoI 105 Wn.2d 344, 715 P.2d 110 

(1986). 

Dispute Resolution Breach: The trial ·court fouild that the Leonards breached the 

construction contract by refusing to abide by the mandatory Dispute Resolution provision of the 

contract. CP 325. 

The dispute resolution provision was intended to prevent just this sort of prolonged litigation.· 

The Leonards' breach of the binding dispute resolution provision has led to years of litigation and 

tens of thousands of dollars in legal fees. The trial court's finding of breach is not affected in any 

way by their claim of construction defect. There is no reason to mandate relitigation of the issue. To 

do so would simply further punish Shepler Construction for the Leonards' breach.2 

Contract Amount: The trial court determined that Shepler Construction was entitled to 

the remaining contract balance. It found that Leonards collected a draw for work Shepler 

Construction completed but kept the money rather than paying it to Shepler Construction as required 

by the contract. CP 323, 325. There is no reason to relitigate what is due under the contract. Any 

construction defect loss of the Leonards can be offset against it. 

2 The question of damages caused by this breach should be the subject to a second trial because the 
trial court failed to award damages for this breach. LAW OFFICE OF 

MOTION FOR RECONSlDERATION -6 K. GARL LONG 
ATTORNEY AT LAW 

1215 S. SECOND STREET. SUITE A 
MOUNT VERNON. WASHINGTON 98273 

Telephone: (l69) 336-3312 
Fax: (360) 331\-3112 
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1 Extra Work: The court found that the Leonards were obligated to pay for extra work 

2 because they had either requested or were aware of the work and assured Shepler Construction that 

3 the cost of the extra work "would be taken care of." CP 322. The value of the extra work was fully 

4 
litigated and the court entered findings CP 323-325. This extra work, such as the installation of a 

5 

6 
vaulted ceiling, had nothing to do with the alleged defect claim (crooked wall and house wrap) which 

7 the opinion states were adequately supported at surhmary judgment. There is no reason to force 

8 relitigation of these issues. 

9 Validity of Lien: The trial court determined that the lien was properly and timely served 

10 
and filed, and all required notices were given. CP 322-323. There is no reason to relitigate the 

11 
validity of the lien. Although the amount of the lien would be adjusted if the Leonards were found to 

12 

13 
be entitled to an offset based on a claim of construction defect, the defect claim does not affect the 

14 validity of the lien. The validity of the lien should not have to be litigated again. 

15 The [mdings as to Leonards' breach of contract, liability for the extra work, and the validity 

16 of the lien need not be disturbed in order for the Leonards to present their claim of offset based on 

17 
construction defect. To the extent they are able to prove damages caused by a construction defect, an 

18 
offset against the present judgment can be applied. Requiring a retrial of all of the issues is 

19 

20 
expensive, unnecessary, and further punishes Shepler C~nstruction for the Leonards' failure to abide 

21 by the mandatory and binding dispute resolution provision. 

'22 6. CONCLUSION 

23 The superior court's sUIl?-mary judgment should be affirmed because the Leonards failed to 

24 create a material issue of fact based on the performance standard in the contract and failed to present 

25 
any admissible evidence of damages. If the case is remanded for trial it should be limited to giving 

26 

27 
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the Leonards an opportunity to establish their claim of offset based on construction defect. Shepler 

Construction shouid be allowed to establish damages caused by the Leonards refusal to abide by the 

mandatory dispute resolution clause of the contract. There is no reason to disturb the findings of the 

trial court that are unrelated to the Leonards' claim of offset. 

,;--
DATED this 2-.5 day of May, 2006. 

~8 MonON paR. RECONSIDERA lION -& 
LAW OffICE 01' 

K. GARL LONG 
... nOlWEY AT I..AW 

263 
12lS S. SECOND STREET, SUITE A 

MOUNT VERNON, WASH/NaroN 9am 
- TelePhone: (360) 336-3322 

Fax: (360)336-3122 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

GARY LEONARD AND SUSAN 
KIRAL Y-LEONARD, 

Appellants, 

v. 

No. 55651-7-1 

ORDER DENYING MOTION TO 
RECONSIDER 

'SHEPLER CONSTRUCTION, INC., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Respondent . 

Respondents, Shepler Construction, Inc. filed a motion to reconsider the 

opinion filed May 8. 2006 and the appellants filed an opposition to the motion to 

reconsider. A majority of the panel has determined this motion should be denied. 

Now, therefore, it is hereby 

ORDERED that appellants' motion for reconsideration is denied. 

DATED this 2t;4J!day of July 2006. 

FOR THE PANEL: 
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1. IDENTITY OF THE I>ETITIONER 

Petitioner Shepler Construction, Inc. was the plaintiff at trial and 

the respondent before the Court of Appeals. 

II. DECISION TO BE REVIEWED 

Shepler petitions for discretionary review of the Court of Appeals' 

decision setting aside the trial court's summary judgment motion and 

subsequent judgment at trial, and the denial of reconsideration of that. 

decision. Copies of the decision and denial of reconsideration are 

appended to this petition. 

III. ISSUES PRESENTED FOR REVIEW 

1. Maya party to a contract that provides for mandatory and binding 
arbitration ignore the contract and assert a claim for construction defect 
directly in superior court? 

2. Is a builder required to construct a house so perfect that aesthetic 
concerns and "mere defe~ts in workmanship," are construction defects, or 
is the test reasonableness, and not perfection, in determining whether 
construction is defective? 

3. When summary judgment is granted on a single issue and the 
party then allows the case to be tried on the other issues, must an appellate 
court reversing the summary judgment decision also reve~se the trial court 
decisions on other issues? 

-?dt/ 
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IV. STATEMENT OF THE CASE 

Shepler Construction (Shepler) was a small family-owned 

.business engaged in residential construction. VP 28-29. Susan Kiraly­

Leonard and Gary Leonard (the Leonards) are married. Ms. Kiraly­

Leonard is a dentist in private practice. VP 176. Mr. Leonard is an 

airline pilot. VP 192. 

On June 14, 2000, Shepler Construction (Shepler) and the 

Leonards entered into a contract for construction of a residence on· Orcas . 

Island. CP Ex 57, 1 b.6. The contract committed Shepler to build the 

residence in retum for payment of $280,444.37. The contract amount 

included materials and labor. The final contract amount was subject to 

adjustment for change orders and allowances. Th~ contract called for the 

Leonards to make progress payments.CP Ex 57, 1 b. 

When the house was 90% comple~e the Leonards simply refused to 

make a progress payment. CP 322, 7, (hand-written addition), VP 64. 

Shepler made several attempts to get the project ana financially sound 

basis but the Leonards steadfastly refused to make the payment. CP 322, 

7, (hand-written addition); VP 56-57. 

The Leonards also refused to abide by the dispute resolution 

provision of the contract. CP 3251 13. When Shepler sought arbitration 

under' the contract the Leonards. barred the company from the property. 

2 



CP 322, 7, (hand-written addition), VP 56-57, Ex 57, 1 b.5. The Leonards 

then hired another contractor, Mr. Sliger, to complet.e the project. VP 240, 

Ex 59. 

Shepler timely filed a mechanic's lien in an attempt to obtain 

paymellt. CP 322, 8, Ex 58. When the Leonardscontinued to refuse to 

participate in contractual dispute resolution Shepler filed suit to enforce its 

lien, and to obtain damages for breach of contract. CP 1-13. 

The Leonards' answer alleged a counterclaim for breach of 

contract. Although no construction defect counterclaim was expressly set 

forth, language in the breach of contract claim included an allegation that 

work wa~ not completed in a workmanlike manner as called for in the 

contract. CP 19-21. In answering the counterclaim, Shepler asserted ~at 

its work was accomplished in a workmanlike manner and denied the 

breach of contract allegations. 

Shepler deposed Mr. Sliger, the general contractor the Leonards 

hired to complete the house. Sliger testified that although the house was 

not complete, Shepler Construction's work was performed in a 

workmanli.ke manner and that he saw no "shoddy" construction. CP 94-

95. Based on the of testimony from Mr. Sliger, Shepler Construction 

moved for disq-lissal orany con~truct!Qn g~f~vr\iountcrGlftim: cr 3r. 

Ih response to the motion the Leonards filed declarations 

3 
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describing work that was not finished · when Shepler was forced off the 

project, and. criticizing some of its work. The contract between the parties 

provided that the work would be accomplished according to standard 

building practices and in compliance with building codes. None of the 

criticisms in the Leonard's declarations referenced standard building 

practices or codes. In addition the Leonards failed to produce any evidence 

that they were damaged. 

The trial court determined that the Leonards had not produced facts 

to support a construction defect claim. The request to dismiss any 

"construction defect" claim was granted and reconsideration was denied. 

CP 153, RP. (8-2-2004), 23-26. Their general breach of contract 

counterclaim was subsequently tried before the same judge . 

. At trial Jay Shepler and Jeff Shepler testified as to the contra~t, the 

construction, change orders, the Leonards' refusal abide by the mandatory 

dispute resolution provision of the contract," and the need to borrow money 

to cover losses caused by the Leonards' breach. 

Shepler used change orders to document charges in addition to the · 

flat fee contrl:l,ct. Each of these change orders was examined in minute 

detail attrial. RP 40-50, 98~ 139. 

The Leonards failed to call Sliser (the contractor that finished the 

house) or any other contractor or subcontractor at triaL Mrs. Leonard 
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testified as to any work .she disapproved of. She was allowed to testify as 

to her understanding of building codes and assert a violation. RP 216-217. 

The trial court found that the Leonards refused to abide by the 

dispute resolution provision of the contract and that the. Leonards denied 

Shepler Construction the opportunity to complete the work. CP 325, 7, 

13. It awarded damages to Shepler for breach of contract including 

payment for some of the change orders, established the amount of the 

mechanics lien, and allowed the for~closure to proceed. Shepler was 

awarded attorney's fees as the pr~vailing party. CP 325-326. 

The Court of Appeals found that the subjective opinions critical of 

Shepler's work contained in the Leonards' declarations were sufficient to 

support a "construction defect" claim separate from the other breach of 

contract claims and reversed the summary jUdgment. It then reversed the 

trial court judgment on all other issues. 

. . 
V. WHY REVIEW SHOULD BE ACCEPTED 

The declsion of the Court of Appeals is contrary to Washington's 

strong public policy of supporting dispute resolution provisions in 

contracts, and contrary to decisions supporting that policy. 

The Court of Appeals use of a subjective standard akin t.o 

negligence to determine whether a '''construction defect" cause of action 

5 
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has been supported imposes an unrealistic construction standard and is 

contrary to decision~ stating that a builde~ is not required to build a 

"perfect house" to avoid a construction defect claim. 

VI. PUBLIC POLICY BARS A PARTY THA T REFUSES TO 
ABIDE BY A CONTRACTUAL DISPUTE RESOLUTION 
PROVISION FROM PURSUING A ·CLAIM SUBJECT TO 
THE PROVISION IN COURT 

The dispute resolution provision of the contract provided for a 

speedy, inexpensive and informal arbitration to decide any issues relating 

to the performance of the contractor's obligations under the contract. Ex 

57 I b.S. The Leonards understood the dispute resolution provision. RP 

185-186. Nothing prevented them from following the dispute provision, 

they simply refused. RP 275, CP 325, 13. 

A party that fails to abide by a contractual dispute resolution 

provision is barred from bringing suit for recovery of alleged losses that 

should have been resolved through the dispute resolution procedure. 

Pegasus Constr. v. Turner Constr, 84 Wash. App. 744, 929 P.2d 1200 

(1997). 

Their refllsal to honor the contractual commitment was devastating 

to Shepler Construction. RP 58. Shepler borrowed $100,000 to payoff 

subcontractors on the project. VP 59. His business was never able to 
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make up the losses; he had to leave home building. VP 59. The contract 

provided: 

DISPUTE RESOLUTION 

If a dispute arises between owner and contractor as to performance 
of contractor's obligations under this agreement, such disputes 
shall be resolved as follows: 
Each party shaH employ a contractor of his or her choice to 
evaluate the work completed. The contractors then will select a 
third contractor to act as an impartial arbiter. This contractor shall, 
likewise, inspect the construction to determine if the work has been 
performed in accordance with thjs agreement, applicable building 
codes and in a good and workmanlike manner as provided 
hereinabove. If two of the three contractors detennine that the 
work is nol in conformity with the provisions of this agreement, 
then they shall state in writing the work in need of repair or 
replacement and contractor shall undertake to perfonn same as 
soon as reasonably practicaL Contractor shall be responsible for 
owner's fees and costs' associated with this arbitration as well as 
the impartial contractor's fees and costs. If no remedial work is 
recommended by the contractors, then the owner shall pay for the 
costs of the arbitration. The owner shaH forthwith pay the amounts 
due to the contractor as established by the majority of the arbiters. 
Ex. 57, Lb. 

Washington has a strong public polIcy favoring alternate dispute 

resolution. Where an agreement provides .for a method of resolving 

disputes between the parties, that- method must be pursued before a party 

can resort to the court~ for relief Thig Mntract·pt'ovided a procedure to 

resolve claims concerning the construction work. The dispute resolution 

procedures in the contract are clearly mandatory. The Leonards' refusal to 

comply with the dispute resolution procedure set forth in the contract 

7 



i 
I 

I 
I 

walved their right to claim a construction defect. Absher Constr. v. Kent 

School Dist, 77 Wash. App. 137) 890 P .2d t 071 (1995). 

VU. AN ALLEGATION OF CONSTRUCTION DEFECT MUST 
ALLEGE MORE THAN MERE DEFECTS IN 
WORKMANSIDP 

In addition to providing for dispute resolution through arbitration 

the contract provided a construction standard. The Court of Appeals' 

decision imposes a subjective standard that in essence requires 

construction of a perfect house in the eye of the consumer in order to 

defeat a claim of "construction defect". 

The contract between the parties provided that construction was to 

be substantially completed in a "workmanlike manner according to 

stand~rd practices of the are? and in compliance with all applicable state 

and local building, electrical, and mechanical codes." Ex 57, lb, 1. 

. The opinion below concedes that "none of the Leonards' three 

responsive declarations expressly describes (Shepler's) work as 

insufficient under the precise tenus of the contract." But it then finds that 

despite the lack of any express testimony that the construction standard 

was -not met, it coul<;l reach "a reasonable inference that Shepler failed to 

meet the agreed standard in the contract." Opinion at 4. It then cites 

subjective opinions in two declarations as being sufficient to establish a 

8 
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factual issue as to a "construction defect". The Court of Appeals has 

confused a breach of contract claim (not meeting- the standard in the 

contract) with a construction defect claim (building something that is 

dangerous or unsound). 

The Leonards' counterclaim alleged failure to perform timely; 

failure to use skilled laborers and subcontractors; failure to PFoperly 

supervise; failure to have adequate knowledge of the plans and 

specifications; failure to follow the plans and specifications, billing for 

work not perfor~ed; billing for work performed 'but not part of "its scope 

of work"; neglecting and abandoning the work, billing for work perfonned 

by others; and failure to obtain written change orders before performing 

changed work. CP 19-21. 

The partial summary ju~gment motion tested whether the Leonards 

were asserting a defective construction claim somewhere in the breach of 

contract counterclaim, and whether there were material facts .to support all 

elements of such a claim. This was an important issue since a 

construction defect allegation was likely to involve expert testi!TIony, and 

CQuld re~ult in :substantial damages. 

In addition, if the Leonards had set forth facts. to support a 

construction defect clJim, Shepler would have had the opportunity to 

assert such comparative fault defenses as those codified in RCW 4.16.326. 

9 



But the Leonards failed to produce material evidence of a construction 

defect, and failed to produce any evidence of damages caused by such a 

defect. Partial summary judgment was properly granted. 

The Summary Judgment Record 

Shepler deposed Mr. Sliger (the contractor that finished the house) 

in an attempt to learn the basis for the Leonards' claims. Relevant pages 

from Mr. Sliger's deposition testimony were attached to the motion for 

summary judgment. CP 94-97. 'When asked about the Leonards' 

assertions in the counterclaim that the construction was not workmanlike 

and that extensive reworking or repair was. needed, Mr. Sliger testified as 

follows: 

Q Did you see Shepler Construction work that wasn't done in 

a workmanlike manner? 

A No. I would say not complete, but not shoddy. 

Q Were you required to do extensive reworking and repair of 

Shepler Construction's work? 

A No. 

Sliger Deposition at 27-28. 

10 
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When asked by the Leonards' attorney if he had spoke to anyone 

that was critical in any way of Shepler Construction's work he testified as 

follows: 

Q Anyone else that you spoke to on the project other than the 

Leonards who was critical in any way of the work performed? 

A No. 

Sliger Deposition at 34. 

Based on Mr. Sliger's testimony, summary judgment was sought 

against the Leonards solely as to the possible claim of defective 

construction. 

In response to the motion, the Leonards obtained declarations from 

three subcontractors that worked on the project after Shepler was barred. 

None of the declarations referenced applicable state or local building, 

electrical or mechanical codes. Incomplete work was described, but not 

work thal was defective. 

The Court of Appeals relied on two of these declarations as 

providing sufficient facts to support a construction defect claim. The first 

deals with a subjective opinion concerning how plumb a wall should be, 

and the other concerns a vapor barrier. 

The interior trim was not finished when Shepler Construction was 

forced off the job by nonpayment. A declaration from a Mr. Green was 

I I 
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critical of Shepler's work and descr.ibed some walls as out of plumb, but 

did not relate his observation to any industry standard or construction code 

provision. 

Without some reference to code provisions or industry standards, 

opinions as to acceptable plumb are meaningless. The uncontested 

testimony before the cOUl1 at summary judgment was that wood framed 

portions of buildings, in this case interior walls, floors and roof, shift with 

changes in the environment. That walls are seldom perfectly plumb, and 

that adjusting finish materials is a common part of finish work. It was 

further uncontested testimony that the walls were within construction 

norms. CP 139, 14. 

The Leonards produced no evidence at summary judgment or at 

trial of any increased finishing cost or loss of value caused by walls that 

were not within acceptable plumb . 

. A Mr. Taylor's declaration stated that a vapor barrier was missing 

that should be present "unless the wall is made of a water impervious 

substance." CP 121, 7. Taylor apparently did not realize the walls with 

no separate barrier were made of a water impervious substance, concrete 

encased in foam. The co un had before it undisputed testimony that no 

vapor barrier was needed over such walls and that the county approved the 

lack of a vapor ban-ier .. CP 13 9, 11-] 2. Far from constituting a 

12 
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construction defect, the testimony of both Mr. Taylor and Shepler was 

consistent; no vapor barrier was needed over the foam filled concrete 

walls. 

But even if a debate existed as to whether house wrap should have 

been placed be~ween the vinyl siding and the concrete/foam wall its lack 

would not create a construction defect. Far from creating a structural issue 

it would not even create a cosmetic one. The Leonards produced no 

evidence at summary judgment or at trial as to any increased finishing cost 

or loss of value caused by the lack of a vapor or water barrier over the 

concrete/foam walls. 

Although there does not appear to be a settled· definiti~n of 
i-: -;..: : 

"construction defect" a defect is not the same as an imperfection. Blacks 

Jaw dictionary defines "defective" as something lacking in some particular 

which is essential for the completeness, legal sufficiency or security of the 

object spoken of It defines a "defective condition" as one that is 

unreasonably dangerous to the user. Black's Law Dictionary 51h Edition. 

Cases discussing ·the implied warranty of habitability are developing a 

definition of construction defect in the warranty context. These cases state 

that mere imperfections, or imperfect workmanship, do not constitute 

defects. 

A builder is not required to construct a perfect house. Aesthetic 

13 
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concerns are not constmction defects, nor are "mere defects in 

workmanship," in determining whether a house is defective the test is 

reasonableness and not ·perfection." Atherton Condo Ass'n v. Blume Dev. 

Co. 115 Wn.2d 506, 799 P .2d 250 (1990). 

The Court of Appeals attempts to distinguish Atherton because it 

deals with the definition of construction defect in the context of the 

implied warranty of habitability. But it was in this context that the 

summary judgment was filed. It tested whether the Lenoards, in addition ' 

to the contract counterclaim, were alleging a defect that could be 

cognizable under the implied warranty theory. The trial court properly 

determined that there were no facts to support such a construction defect 

claim and heard the Leonards' counterclaim on a breach of contract 

theory. 

The Leonards Presented No Evidence Of Dama;cs 

. The Leonards failed to address the element of damages in the 

summary judgment submittal. Damages were an element of their claim. 

Ketchum v. Albertson Bulb Gardens. Inc., 142 Wash. 134, 139, 252 P. 

523, 525 (1927). Damages for construction defects cannot be awarded 

without sufficient evidence to apply a measure of damages. Eastlake 

CVlJvlrUl:illvn y. H.t~I), 102 Wu,2.J 30, 686 f,2J 4vj(196i). ohvplvr, un lltv 
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other hand, submitted unchallenged evidence from Mr. Sliger, the 

" contractor that completed construction, that repair or reworking of what 

Shepler had built was not required. In light of Sliger's testimony, the 

Leonards were unable to provide the required evidence of damage. Even 

if other elements of a construction defect were support, the damages 

element was not. 

In order to prevent summary judgment, the non-moving party must 

submit declarations' that support all elements of the party's claim. B.A. 

Van de Grift, Inc." v. Skagit County, S9 Wn. App. 545, 800 P.2d 375 

(1990). The Leonard presented no declarations as to damages. 

The Leonards were required to demonstrate, with competent 

evidence, that there was a genuine issue for trial as to a construction defect 

separate from their breach of contract claim. CR 56(e). The parties were 

in agreement that the project was not complete when the Leonards 

replaced Shepler Construction with Sliger Construction. Matters related to 

completion. such as adjusting the siding, stabilizing the chimney, fitting 

the trim and completing and tuning the heating system, were matters for 

trial. Even accepting all of the defense declarations there was no material 

evidence of a construction defect. The case was properly tried on a breach 

of contract theory. 

341 
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VIII. IF THE CASE WERE REMANDED FOR TRIAL OF 
A CONSTRUCTION DEFECT CLAIM, RETRIAL OF 
OTHER ISSUES WOULD NOT BE NECESSARY 

The partial summary judgment was limited to an allegation of 

construction defect. All other matters went to trial and were fully 

litigated. The value of what Shepler built, and the manner in which it was 

built, were breach of contract issues for trial, and were decided by the trial 

court. CP 324 .. 

The Leonards- did not assign error to any ruling at trial. Their 

appellate issues were limited to the summary judgment decision and the 

exclusion of their second expert as a discovery sanction. _ Even if the 

reversal of the summary judgment decision is maintained there is no 

reason to require relitigation -of unrelated issues decided at the first triaL If 

the Leonards can prove on remand that they suffered loss because of a 

construction defect then the amount of their loss can simply be offset 

against Shepler Construction's present judgm~nt. -Burton v. Ascol, 105 

Wn.2d 344, 715 P.2d 110 (1986). Issues that should not be relitigated 

include: 

Dispute Resolution _Breach: The trial court found that the Leonards 

breached the construction contract by refusing to abide by the mandatory 

Disput~ Resolution provision of the contract. CP 325. The dispute-

resolution provision was intended to prevent just this sort of prolonged 
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litigation. The Leonards' breach of the binding dispute resolution 

provision has led to years of litigation and tens of thousands of dollars in 

legal fees. The trial court's finding of breach is not affected in any way by 

their claim of construction defect. There is no reason to mandate 

relitigation of the issue. To do so would simply·further punish Shepler for 

the Leonards' breach. 

Contract Amount: The trial court determined that Shepler Construction 

was entitled to the remaining contract balance. It found that the Leonards 

collected a draw for work Shepler completed but kept the money rather 

than paying it to Shepler as required by the contract. CP 323, 325. There 

is no reason to relitigate what is due under the contract. Any construction 

defect loss of the Leonards can be offset against it. 

Extra Work: The court found that the Leonards were obligated to pay for 

extra work because they had either requested or were aware of the work 

and assured Shepler Construction that the cost of the extra work "would be 

taken care of." CP 322. The value of the extra work was fully litigated 

and the court entered findings. CP 323-325. This extra work, such as the 

. . 

installation of a vaulted ceiling, had nothing to do with the alleged defect 

claim (crooked wall and house wrap) which the opinion states were 

adequately supported at summary judgment: There is no reason to force 

17 
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Validity of Lien: The tfial court determined thanhe lien was properly 

and timely served and filed, and all required notices were given. CP 322-

323. There is no reason to relitigate the validity of the lien. Although the 

amount of the lien would be adjusted if the Leonards were found to be 

entitled to an offset based on a claim of construction defect, the defect 

claim does not affect the validity of the lien. The validity of the lien 

should not have to be litigated again. 

The findings as to Leonards' breach of contract, liability fOf the 

extra work, and the validity of the lien need not be disturbed in order for 

the Leonards to present their claim of offset based on construction defect. 

To the extent they are able to prove damages caused by a construction 

defect, an. offset against the present judgment can be applied. Requiring a 

retrial of all of the issues is expensive, unnecessary, and further punishes 

Shepler Construction for the Leonards' failure to abide by the mandatory 

and binding dispute resolution provision. 

Washington's policy interest in the efficient and inexpensive 

resolution of civil cases is encased in our civil rules. CR 1. The same 

judge presided over the summary judgment hearing and the trial. No 

evidencp was excluded at trial. The Leonards did not offer any evidence of 

increased finished carpentry cost or of a need to install house wrap' over 

the concrete/foam walls. Nothing balTed such evidence. The breach of 

18 
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contract issues, including such allegations as failing to comply with 

construction plans and possible code violations were fully litigated. These 

issues should not be reli1igated. 

IX. . CONCLUSION 

Consistent with established case law and public policy the 

Lenoards' refusal to comply with the dispute resolution provision of the 

contract should bar any claim of construction defect. Even if such a claim 

were allowed the LeoZl;ards failed to support it in response to the summary 

. judgment motion. Jfthe summary judgment is reversed the parties sh(;lUld 

not be required to relitigate the issues already decided at trial. 

Respectfully submitted this ;;z r day of August, 2006. 
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGT9N 
. COUNTY OF S.A!'J JUAN 

SHEPLER CONSTRUCTION, 

Plaintiff. 
v. 

GARY LEONARD and SUSAN KlRALY­
LEONARD, and the marital community thereof, 
and PHH MORTGAGE SERVICES 
CORPORA~ONt a New Jersey corporation, 

Defendants. 

No. 02-2-05162-7 

PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT AS TO BREACH OF 
DISPUTE RESOLUTION PROVISION 

COMES NOW Shepler Construction, the plaintiff herein, and moves for summary 

judgment on the issue of defendant Leonards' breach of contract by failure to follow the 
17 

18 contractually mandated dispute resolution process. This motion is based on the records and files 

19 herein, the attached exhibits, and this memorandum. 

20 

21 

22 

23 

FAILURE TO ABIDE BY DISPUTE RESOLUTION PROVISION 

The dispute resolution provision of the contract provided for a speedy, inexpensive and 

informal arbitration to decide any issues relating to the perfonnance of the contractor's 
24 
25 obligatjons under the contract. The contract states: 

26 

27 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AS 
TO BREACH OF DISPUTE RESOLUTION PROVISION· t 

/1 I 

LAWOrnCtOF 
KGARLLONG 
AtTORNEY AT LAW 

IllS.5. SIlCOIm STReET, sum; A 
MOUNT VERNON, WASHII'IOTON 9827] 

Tdeph"DO; (360) 336-3)22 
Fill: (60) 336·3122 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

24 

25 

26 

27 

DISPUTE RESOLUTION 

If a dispute arises between owner and contractor as to perfonnance of contractor's 

obligations Wlder this agreement, such disputes shall be resolved as follows: 

Each party shall employ a contractor of his or her choice to evaluate the work completed. 
The contractors' then will select a third contractor to act as an impartial arbiter. This 
contractor shall, likewise, inspect the construction to determine if the work has been 
performed in accordance wj~ this agreement, applicable building codes and in a good 
and workmanlike manner as provided hereinabove. If two of the three contractors 
determine that the work is not in confonnity with the provisi<)fls of this agreement, then 
they shaH state in writing the work in need of repair or replacement and contractor shall 
undertake to perform same as soon as reasonably practical. Contractor shall be 
responsible for owner's fees and costs associated with this arbitration as we]] as the 
impartial contractor'S fees and costs. If no remedial work is recommended by the 
contractors, then the ownc:r shall pay for the costs of the arbitration. The owner shall 
fortllwith pay the amounts due to the contractor as established by the majority of the 
a(biters. 

Acc.ording to their own. testimony the Leonards understood the dispute resolution 

provision. Attached, RP 185-186. The Leonards further testified that nothing prevented them 

from following the dispute provision, they simply refused to do so. Attached RP 275-277. 

Their refusal to honor the contractual commitment has been devastating to Shepler 

Construction. Shepler borrowed $100,000 to payoff subcontractors and protect his reputation. 

His business was never able to make up the losses; he had tD leave home building. Attached RP 

58-59. The years of litigation are the direct result of the Leonards' breach of the dispute 

resolution provision of the contract. 

REMEDY TO BE IMPOSED FOR BREACH 

Washington has a strong public policy favoring alternate dispute resolution. Where an 

agreement provides for a method of resolving disputes between the parties, that method must be 

pursued before a party can resort to the courts for relief. This contract provided a procedure to 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AS 
28 TO BREACH OF DISPUTE RESOLUTrON PROVISION - 2 

LAW OFflCE Of 
KGARLLONG 
ATTO~Y ATtAW 

/I~ 
1215 S. 3ECOl-ID STREET. sum;: A. 

MOUl'lT V]!l(t'ON, WA.SHTNGTOl-l ?sm 
T.!tpllonc: (300)334-3322 

Yu: (360j 336·3122 
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26 

27 

resolve claims concerning the consttUction work. The dispute resolution procedures in the 

contract are clearly mandatory. The Leonards' refusal to comply with the dispute resolution 

procedure set forth in the contract waived any claim of construction defect. Absher Constr. v. 

Kent School DWJ 77 Wash. App. 137,890 P.2d 1071 (1995). 

In Absher a party sought payment for additional work. and claimed it was entitled to 

payment as an ~'off-contract" remedy ~ased on fraud. Tbe court refused to address the merits of 

the clairn~ and held that the failure to follow the dispute resolution provision barred the party 

from seeking payment through the courts. "Where an agreement provides for a method of 

resolving disputes between the parties, that method must be pursued before either party can resort 

to the courts for relief." Absher, 146. citing cases. In the same paragraph the court went on to 

hold thai where the dispute resolution procedures in a contract are mandatory, a party that fails to 

foJlow those procedures waives its claims. 

A party that fails to abide by a contractual dispute resolution provision is completely 

barred from bringing suit for recovery of alleged losses that should have been resolved through 

the dispute resolution procedure. Pegasus Constr. v. Turner Const!, 84 Wash. App. 744, 929 

P.2d 1200 (1997). 

In Pegasus v. Turner, a party (pegasus) that had faiJed to abide by the dispute resolution 

provision of a construction contract sought to obtain payment by presenting the merits of its 

chum in arbitration. The arbitrator refused to hear evidence as to the merits of the claim and 

refused to award damages~ On review the court stated "Pegasus' failure to comply with the 

dispute resolution procedure was dispositive. Evidence regarding the merits of the claim was 

therefor~ not "peninent and material to the controversy,"" Pegasus at 749-50. 

PLAINTlfF~S MOTION FOR SUMMARY JUDGMENT AS 
28 TO BREACH OF DISPUTE RESOLUTION PROVlSION • 3 
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Here the Leonards have refused to comply with the dispute resolution provisions of the 

contract. Their refusal is dispositive. They are prevented from seeking damages for claims that 

should have been submitted to dispute resolution. 

CONCLUSION 

Swrunary judgment should be granted as to Shepler Construction as to breach of contract 

for 1he Leonards' refusal to abide by the dispute resolution provision. The Leonards should be 

barred from bringing any claim that was subject to the provision. They have caused this 

prolonged litigation by their stubborn refusal to follow the contract; 'they cannot be heard to 

demand damages. 

~. 

DATED this e( day of January, 2008, 

The un~ ~ \Irlcb penalty r:4'pcrjwyof~ bws 
of the Stu olWalhingIDn. tha: on !his di!y t t!mf to, aod 
dqlosit:d in the maiI5 of the Ulliud Stm a ~ 
SlIIlllpcd .,d iIddIwcd 1n\'Pl0lll' dirmtd!O Mark./l4ilr_ 
the ~ a D~1!ItIIDnts CQlUining a OJPY r:I the 
docummt 1I1.MUch Ihi. I!t:cIoRion ~ ocI-ed. 

4{Qd7' iOr-Oif 

27 
PLAINTIff'S MOTION FOR SUMMARY JUDGMENT AS 

28 TO BREACH Of DISPUTE RESOLUTION PROVISION· 4 
LAW OfFIce OF 

KGARLLONG 
. ATTORNEY ATLAW 

. illS S. SECOND meET. sum: 1\ 
MOUNt' VERNOtJ, WASHINGTON 98273 
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COUNTY CLERKS OFFICE 
FILED 

'JAN 2 3 2008 
JOAN P. WHITE 

SAN JUAN COUNTY. WASHINGTON 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SAN JUAN 

10 SHEPLER CONSTRUCTION INC. Case No. 02-2-05162-7 

11 

12 

· . ., 
. ) 

15 
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17 
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21 
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23 

24 

25 

" . .:..:" 

Plaintiff, 
vs. 

RESPONSE TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 

GARY LEONARD and· SUSAN KIRAL Y­
LEONARD and the marital community thereof; 
PHH MORTGAGE SERVICES 
CORPORATION, a New Jersey Corporation 

Defendant. 

FACTS 

Gary and Susan Leonard entered into a contract with Shepler Construction on 

June 14, 2000 for the construction of a residence at 459 Fairway Dr. on San Juan 

Island. The contract contained a paragraph entitled "Dispute Resolution" which states: 

If a dlspute arises between owner and. contractor as to 
performance of contractor's obligations under this agreement, 
such dispute shall be resolved as follows: 
Each 'party shall employ a contractor of his or her choice to 
evaluate the work completed. The contractors then will select a 
third contractor to act as an impartial arbiter. This contractor shall 
likewise inspect the construction to determine if the work has been 
performed in accordance with this agreement, applicable building 
codes, and In a good and workmanlike manner as provided 
hereinabove. If two of the three contractors determine that the 
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16 

17 

18 

19 

work is not in conformity with the provisions of this agreement, 
then they shall state in writing the work in need of repair or 
replacement and contractor shall undertake to perform same as 

, ___ .. _ ,.s.o911.,.~!2,.~~aS9.DabJY._p(a,ctical .. ,.Contr.actocshaILbe. responsible _for 
owner's fees and costs associated with this arbitration as well as 
the impartial contractor's fees and costs. If no remedial work is 
recommended by the contractors, then the owner shall pay for the 
costs of the arbitration. The owner shall forthwith pay the amounts 
due to the contractors as established by the majority of the 
arbiters. 

Construction commenced on January 8, 2001. The Leonards eventually became 

dissatisfied with the quality of Shepler's work. Jay Shepler abandoned the project on or 

about August. 2001; Jeff Shepler abandoned the project in approximately October, 

2001. Shepler Construction filed a claim of lien on February 7,2002, and filed its lawsuit 

on October 4. 2002. Shepler made no attempt to enforce the dispute resolution 

provision of the contract. 

LEGAL ARGUMENT 

The purpose of summary judgment is to avoid a useless trial where there is no 

genuine issue of material fact. Olympic Fish Products Inc. v. Lloyd, 93 Wash.2d 576, 

602, 611 P.2d 739 (1980). Summary judgment is appropriate if the pleadings, affidavits, 

depositions, and admissions on file demonstrate the absence of any genuine issues of 

material fact, and that the moving party is entitled to summary judgment as a matter of 

20 'law. CR 56(c); Clements v. Travelers Indem. Co. 121 Wash.2d 243,249,850 P.2d 1298 

21 (199'3). A fact is a material fact if it is one upon which the outcome of the litigation 
. . 

22 depends, in whole or in part. Atherton Condominium Apartment Owners Assoc. Board 

23 

24 

25 

:""'~~""':' '' . 

of Directors v. Blume Development Co., 115 Wash.2d 506, 516, 799 P.2d 250 (1990). 

The court must consider the facts in the light most favorable to the non-moving 

party, and the motion should be g'ranted only if reasonable persons could reach but one 

Response to Plaintiffs Motion 
or Summary Judgment - Page 2 of 6 
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-- _1 conclusion. The non-moving party may -not rely on speculation, argumentative 

2 assertions that unresolved factual issues remain, or consideration of its affidavits at face 

3 _ .vafue .. Pain.Diagnostics_&".Rehabilitation .Assoc .. .P.S .. v .. Brockman.--97- Wash,App. 691 i 

4 
697,988 P.2d 972 (1999), review granted 140 Wash.2d 1013, 5 P.3d 8 (2000). 

5 
If the non-moving party fails to make a showing sufficient to establish the 

6 
existence of an element essential to that party's case, and on which that party will bear 

7 
the burden of proof at trial, then the court should grant the motion for summary 

."/ 8 

9 

" 10 

judgment. Young v. Key Pharmaceuticals Inc., 112 Wash.2d 216, 225, 770 P.2d 18? 

(1989): Gelotex Corp. v. Catrett, 477 US 317. 322. 106 S.Ct. 2548, 91 L.Ed.2d 265 

11 (1986). 

12 

-- -- 13 The relief Shepler is seeking is barred by the doctrine of equitable estoppel. 

4 The elements of equitable estoppel are: 1) a party's admission, statement or act 

15 inconsistent with its later claim; 2) action by another in reliance on the first party's act, 

16 admission or statement; 3) injury to the relying party if the first is permitted to repudiate 

17 its prior act, admission, or statement. Kramarevcky v. DSHS, 122 Wn.2d 738. 743, 863 

18 P.2d 535 (1993). 

19 At trial in 2004, Jay Shepler testified that he sent the Leonards a letter 

20 acknowledging that there were problems with the construction that they were willing to 

21 remedy, and that if the .parties could not resolve the matter between themselves, they 

22 
should involve an arbitrator. When the Leonards did not respond I Shepler filed suit. 

23 
According to his own testimony, Jay Shepler never followed through with seeking 

24 
alternative dispute resolution. He never contacted the Leonards with a clear -and 

25 
unequivocal demand to enforce the contract. He never engaged the services of another 
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contractor to evaluate his work. Even after filing the lawsuit, Shepler never brought a 

2 motion to compel arbitration pursuant to the terms of the contract. These facts are 

3 ·indisputable.·· Equitable· estoppel' bars··Shepler from'obtainin'g-summary 'jUd~:inient When 

4 

5 

6 

7 

8 

9 

10 

11 

12 

.. "3 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

its prior act (filing suit, failing to demand ADR) is inconsistent with its later claim that it 

wanted arbitration. The Leonards were served with a summons and complaint in 2002 

and responded, They relied on Shepler's act of filing a lawsuit. It was Shepler 

Construction and not the Leonards who made the choice to have the dispute decided in 

court, rather than as the contract dictated. If Shepler is granted summary judgment. the 

result will be that the Leonards will once again be prevented from arguing their case at 

trial, resulting in devastating injury. 

Viewed in the light most favorable to the Leonards, there is a question of material 

fact as to whether or not the plaintiff is estopped by its own prior acts from seeking 

summ?ry judgment. 

Shepler relies on Pegasus Construction v. Turner Construction, 84 Wn.App 744, 

929 P.2d 1200 (1997) to support its contention that the Leonards are barred from 

bringing suit to recover their losses. In Pegasus, litigation was stayed pending 

arbitration, After reviewing written declarations and hearing oral argument. the arbitrator 

ruled that neither party had complied with the terms of the prime contract, and that 

therefore neither party was entitled to damages. Pegasus at 747. The trial court 

dismissed the case, and the Court of Appeals affirmed. Pegasus does not support 

Shepler's argument that only they are entitled to present a case to the jury. If anything, 

Pegasus stands for the proposition that neither of the parties is entitled to recovery, and 

the case should be dismissed. 
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The relief Shepler is seeking is barred by the doctrine of laches. 

laches is an implied waiver arising from knowledge of existing conditions and 

~_cq~iescenc~ in t,~,~"!.I'. ~C?ms~k v: _Crifon ~e~hnoI9gl~~H.~ath. T~cna, Inc., 113 

Wash.App 84, 52. P.3d 43 (2002). laches is a doctrine of equity, intended to preclude 

the late assertion of a right where other persons, by reason of the delay, will be injured. 

Young v. Jones, 72 Wash. 277, 130 P. 90 (1913). Elements of laches are common 

knowledge or reasonable opportunity by the plaintiff to discover a cause of action 

against the defendant, an unreasonable delay in commencing that cause of action, and 

damage to the defendant as a result of the unreasonable delay. In re Marriage of Leslie, 

, C' "~, _ 13 

112 Wash.2d 612, 772 P.2d 1013 (1989). The purpose of laches is to prevent injustice 

and hardship. Brost v. L.A.N.D. Inc., 37 Wash.App 372, 375, 680 P.2d 453 (1984); 

Crodle v. Dodge, 99 Wash. 121, 168 P. 986 (1917); Johnson v. Schultz, 137 Wash. 

~4 584,243 P. 644 (1926). 

15 In the case at bar, it was Shepler Construction who drafted the contract that the 

16 parties executed in 2000. They obviously knew about the dispute resolution provisions, 

17 and had approximately a year to request enforcement of those provisions between the 

18 time that Jeff Shepler ultimately abandoned the site until the filing of this lawsuit. Even 

19 

20 

21 

22 

23 

24 

25 

after filing suit, Shepler had the opportunity to bring motions to stay the litigation and 

move the case to arbitration pursuant to the contract. Shepler's failure to act constitutes 

an implied waiver. 

When this dispute began, Shepler had the right to demand alternative dispute 

resolution. The plaintiff has slept on that right for approximately seven years, and now 

seeks to use its own failure to assert that right as a means to obtain summary judgment 
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precisely the type of unjust result that the doctrine of laches is designed to prevent. 

CONCLUSION 

case, 

At the original trial, the defendants were denied the opportunity to present their 

resulting in a judgment in favor of Shepler. That judgment was vacated by the 

Court of Appeals, but the plaintiff once again seeks to prevent the Leonards from 

introducing evidence and arguing their case. The premise of their argument is that this 

matter has resulted in protracted litigation because of the Leonards. That premise 

simply does not stand up to scrutiny. Shepler Construction is the plaintiff. Shepler 

Construction filed the lawsuit, and never demanded arbitration at any time. The plaintiff 

comes before the court with unclean hands, and should not be rewarded for it. To ask 

the court to penalize the Leonards for conduct that Shepler engaged in is not a proper 

basis for summary judgment. The ' Leonards are entitled to trial in order to balance the 

equities. In the alternative, the court should follow the holding of Pegasus and dismiss 

the e/)tire case. The defendant respectfully requests that the court deny the plaintiff's 

motion for summary judgment againsUhe Leonards alone. 

Dated: January 18, 2008 
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The Honorable Vickie I. Churchill 

COUNTY CLERKS OFFICE 
FILED 

MAR 3 1 2008 
JOAN P. WHITE 

SAN JUAN COUNTY, WASHINGTON 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
, IN THE COUNTY OF SAN JUAN 

SHEPLER CONSTRUCTION, INC., a 
Washington corporation, 

Plaintiff, 
vs. 

~ -

GARY LEONARD and SUSAN KIRALY-
LEONARD and the marital co~munity 
thereof; PHH MORTGAGE SERVICES­
CORPORA TlON, a New Jersey 

NO. 02-2-05162-7 

ORDER GRANTING SUMMARY. 
JUDGMENT AS TO DEFENDANT 
LEONARDS' BREACH OF DISPUTE 
RESOLUTION PROVISION 

14 corporation, 

15 Defendants. 

16 

17 

18 

19 

20 

21 

23 

24 

THIS MA ITER having come regularly before the court on Plaintiff's Motion for Summary 

Judgment, and Shepler Construction having appeared through attorney K. GarI Long and the . 

defendants having appeared through attorney Mark Kaiman, and the court having listened to the 

arguments of counsel and having considered: 

I. Plaintiffs Motion For Summary Judgment As To Breach Of Dispule Resolution 

Provision; 

2. Plaintiffs Declaration O/Counsel As To Attachments and the attachments thereto; 

3. Defendants' Response 10 Plainli/fs Motion/or Summary Judgment 

Order Granting Plaintiff's Motion for 
Summary Judgment- Page 1 of 3 

K. Gar) Long, AttorneyatLaw 
1215 S. Second Street, Suite A 

Mount Vernon, VIA 98273 
(360) 336~3322 Fax (360) 336-3122 



4. Defendant's Declaration a/Susan Kiraly-Leonard; 

5. Plaintiff's Reply In Support Of Motion For Summary Judgment As To Breach Of 

2 DispUie Resolution Provision and attachments thereto; 

3 6. Plaintiff's Motion For Reconsideration 

4 
7. Defendant's Memorandum in Opposition /0 Motionfor Reconsideration 

5 
8. Plaintiff's Reply In Support of Plaintiff's Motion For Reconsideration 

6 
9. The ~ecords, file, declarations and exhibits herein. 

7 

8 

9 
AND THE COURT having fully set forth findings of fact, authorities, and conclusions of 

10 
law in its oral decision of March 14, 20~ which is incorporated herein by reference, the court 

1 I GRANTS summary judgment to the plaintiff as the Leonards' breach of the dispute resolution 

12 provision, and having reviewed the case law cited by the parties, finds that the appropriate remedy 

for breach of a mandatory dispute resolution provision is the barring of any claim that was subject to 

14 the provision. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

IT IS THEREFORE ORDERED that: 

The Leonards are barred from bringing any claim before this court that should have been 

determined by submittal to binding arbitration under the contracts dispute resolution provision. All 

causes of action or counterclaims relating to Shepler Construction's performance under the parties 

agreement, and specifically those asserting thal Shepler Construction's work was not performed in 

accordance with the contract between the parties, applicable building codes, and in a good and 

/I 

Order Granting Plaintiff's Motion for 
Summary Judgment - Page I of 3 

K. Car I Lon g, A ttorney at Law 
1215 S. Second Stree1, Suite A 

Mount Vernon, WA 98273 
(360) 336-3322 Fax (360) 336-3122 



,r) 

workmanlike manner, are therefore dismissed. 

" 

2 DATED this ~b day of March 2008. ' 

3 

4 

5 Honorable Vickie 1. Churchill 
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-, 15 

16 
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20 

21 

22 

23 

" 24 

, Presented by: 

LA W OFFICE OF K. GARL LONG 

~~ 
K. Garl Long, WSBA No. 13569 j 
Attorney for Plaintiff 

Order Granting Plaintiff's Motion for 
Summary Judgment - Page 1 00 IffO 

P..~ ~rM: 
Approved fer eRtr~: 

THE LUSTICK LAW FIRM 

~ ~ Mark Kaiman, WSBA o. 31049 
Attorney for Defendants 

'. 

K. Gar I Lon g. A 1/orney at Law 
1215 S. Second Sireet, Suite A 

Mount Vernon, W A 98273 
(360) 336-3322 Fax (360) 336-3122 
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THE HONORABLE V1CKIE L. CHURCHlLL 

COUNTY CLERKS OFFICE 
FILED 

APR 11 2008 
JOAN·P. WHITE 

SAN JUAN COUNTY, WASHINGTON 

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY 

SHEPLER CONSTRUCTIONJ 

Plaintiff, 

v. 

GARY LEONARD and SUSAN KlRAL Y· 
LEONARD, and the marital community 
thereof, and PHH MORTGAGE SERVlCES 
CORPORATION, a New Jersey corporation, 

Defendants. 

) 
) 
) No. 02-2-05162-7 
) 
) MOTION FOR RECONSIDERATION OF 
) SUM.MAR Y JUDGMENT ORDER OR TO 
) COMPEL ARBITRATION AND FOR 
) LIMITED STAY 
) 

~ 
) 

----------------~------} 
TABLE OF CONTENTS 

1. OverviewlReliefReauested. Either Shepler should be compelled to arbitrate the 
Leonards' contractual claims or the sununary judgment order dismissing the Leonards' 
contractual claims should be vacated. 

II. Statement ofFacts~ 

A. Industry-accepted construction contracts contain claim procedures that govern 
contractor claims for extra work and broad arbitration clauses the cover claims asserted by 
either the contractor or property owner. 

R The public works contracts construed in Absher' and its progeny have claim 
procedures that "expressly," or even "absolutely," waive contractor claims for extras. where 
the contactor fails to foHow the contructual procedure. 

C. Shepler' oS contract has a peculiar arbitration/dispute resolution clause that the Court 
has construed to cover only owner claims for backcharges. In contrast to the public works 

J Absher Cogstruction Co. v. Kent Sch. Dist. No. 415, 77 Wn. App. 137, 890 P.2d 1071 

(1995). ~. ~ J~SO\m \Jt~ 
RECONSIDERATION MOTION OR MOTION TO ~~~.:t 
COMPEL ARBITRATION· 1 . ..' NE WELL pc 
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contracts: Shepler's clause does not "expressly" waive claims, where the owner fails to follow 
the clause. The clause also has no deadlines. 

D. When Shepler filed this suit for lien foreclosure and breach of contract, the Leonards 
asserted counterclaims for incomplete work and construction defects. But Shepler's pleadings 
failed to raise the arbitration/dispute resolution clause as a claim or affirmative defense. 

E. In 2004, Shepler did not rely upon the arbitration/dispute resolution clause as the 
ground for summaI)' judgment that dismissed the Leonards' contractual claims. 

F. In 2006, Division One reversed and remanded for trial the Leonards' contractual 
claim. Division One did not address the Shepler's counterclaim for damages resulting from 
the Leonard's alleged failure to comply with the arbitration/dispute resolution clause. 

G. In 200S, Shepler has argued that Absher controls and the Leonards failed to comply 
with arbitration/dispute clause and thus waived their contractual claims. The Court has 
granted summary judgment on this basis. 

H. The Leonards seek to compel arbitration due to Shepler's neglect or to vacate the 
summary judgment order. 

III. Issues' Presented. 

IV. Argument. 

A. The Leonards have a statutory right to compel arbitration due to Shepler's "neglect." 

B. Shepler cannot prove prejudice. Shepler's arbitration/wspute resolution clause has no 
contractual limitations period. Shepler failed to expedite the process by sending a prenotice 
under the Construction Defect Statute, RCW Chapter 64.50, whose remedy would merely be a 
dismissal without prejudice. rather than the dismissal with prejudice that Shepler now 
demands. Shepler's litigation costs are self-inflicted wounds resulting from its inactions and 
the limited scope oithe arbitration/dispute resolution clause. 

C. An arbitration and limited stay will reduce the issues for trial and potential issues for 
appeal. This will benefit the parties and the public interest, including judicial economy. The 
Lien foreclosure suit requires the determination of the allowanceslbackcharges for incomplete 
and defecti ve work. 

D. Absher and ~ts progeny do not control this case. 

1. Civil Rule 8( c)-and 9( c) and the doctrines of waiver and estoppel prevent Shepler from 
raising the arbitration/dispute resolution clause as an affinnative defense or condition 
precedent, when Shepler failed to raise them in its original pleadings. 

2. Even if the Court were to pennit Shepler to amend its pleadings, the defenses fail as a 
matter oflaw. Unlike the contractual pIocedures in Absher and its progeny. Shepler's 
contractual procedure does not expressly waive the Leonards' contractual claims. 

3. The clause is unconscionable. 
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T. Overview and ReUef Requested. 

Defendants Gary Leonard and Susan Kiraly-Leonard (collectively "the Leonards") 

demand arbitration of their contractual claims and request the Court grant an order compelling 

4 arbitration due · to the "neglect" of Shepler. 'Ibis action should be stayed pending an 

5 arbitration that should be completed no later than May 31,2008. Alternatively, the Leonards 

6 request the reconsideration of the March 31, 2008 summary judgment order that dismissed 

7 their counterclaim for breach of contract. 

8 In conjunction with this motion, the Leonards invoke the Ilfbitrationldispute 

9 resolution. They designate the previously disclosed expert Witness, Richard Russell, as their 

10 contractor representative in the arbitration. Federal law and state law grant them Leo nards a 

11 statutory right to compel arbitration "claiming neglect or refusal of another to proceed with 

12 arbitration. l ' The Leonards also have the statutory right to request this action be stayed 

13 pending arbitration. 

t 4 Compelling arbitration will not cause any prejudice to Shepler for two reasons. 

15 First, · Shepler failed to timely demand arbitration in the complajnt and later in the 

16 answer to Leonards' counterclaim as either an affirmative defense or condition precedent. 

17 Shepler thcrefoTe waived the claim Wlder Civil Rule 8(c) and 9(c). Moreover, the six year 

18 limitations period for contract claims governs the arbitrationldispute resolution clause. 

1 19 Shepler cannot complain about the fact its own peculiar contract does not contain a shorter 

20 limitations period. 

21 Second, compelling arbitration will protect the private interests and the public intere:;r. 

22 The parties will receive the benefit of their bargain, because qualified experts will determine 

23 "if work has been perionned in accordance with the agreement, applicable building codes, 

24 and in a good and workmanlike manner" after they make onsite inspection. The public 

25 interest will be served, because the issues for trial will be reduced and the prospect of an 

26 appeal will be reduced. At trial the contract price must be adju. .. ted by allowance for defects, 
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omissions and incomplete work. The experts/arbitrators are in the best position to make the 

2 detennination of this adjustment. The Court will avoid the public cost of visiting the site and 

3 some additional time and effort. 

4 Finally, the summary judgment was wrongly decided. Absher and its progeny do not 

5 control this case. Those decisions construe standard form public works contracts that 

6 "expressly" and even "absolutely" waive claims, where the contractor fails to follow the 

7 contractual procedure. In contrast, Shepler's arbitration/dispute resolution clause has no 

8 provision where the owner expressly waivers claims that are not submitted to arbitration. The 

9 clause has no deadlines. The narrow and unilaleral clause resulrs in claims splitting and is 

. 10 unconscionable, because it is not a mutual provision as required by Ninth Circuit precedent. 

11 But the Leonards will to waive their claim about the deficiencies of the clause if the Coun 

12 enfolees it and grants a limited stay that will further the interest of judicial economy. 

Statement ofFscts. 13 II. 

14 A. Industry-accepted construction contracts contain claim procedures that govern 

15 

16 

17 

1S 

19 

contractor claims for extra work and broad arbitration clauses the cover daints asserted 
by either the contractor or property owner. 

AlA Document AlOI has a mutual arbitration clause that incorporates by reference the 

Construction Rules of the Anlcrican Arbitration Association. That provision will be filed in a 

suppl emental declaration by Andrew Gabel. 

20 B. The public worIu contracts construed in Absher and its progeny have claim 
procedures that "expressly," or even "absolutely" waive contnctor claims for extras, 

21 where the tontactor fails to ·follow the contractual procedure. 

22 
In Absher, the Kent School District's contract contained a specjflc deadlines for claim 

23 
notifications and mandatory mediation before suit could be commenced: 

24 

25 The Absher contract contained alternative dispute resolution 
procedures. During contract negotiation, -Absher acknowledged that these 

26 prOvisions were mandatory. Absher was required to give the District prompt 
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20 
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22 
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24 

25· 

26 

and detailed written notice of any claims 14 days after events giving rise to 
claims, enter into stn.lctured dispute resolution procedures. and mediate any 
remaining di S] utes before any Lawsuit could be commenced. Iill! 
requirement could not be waived except by an explicit written waiver 
signed by the owner. Failure to provide complete written notification was an 
absolute waiver of any claims arising from or caused by delay. Acceptance of 
flnal payment would also constitute a waiver of all unidentified claims. 
(Emphasis added.) 

Absher failed to comply with the claim notification procedure and mandatory 

mediation provision before it filed suit. By operation of those contractual requirements, there 

were express contractual waivers of those claims. But Shepler's contract does not contain 

similar conditions precedent to filing suit or waivers of claims. Furthermore, the Absher 

contract also contained a contractual deadline for filing suit: 

Supplemental Conditions required ~~~h~1! to bring suit within 120 days after 
the date of Substantial Completion (August/September 1992). SC 4.4.2.6. This 
requirement cannot be waived except through an explicit written waiver signed 
by the District. Prompt notice of litigation is needed for many reasons, not the 
least of which is the 60-day statutory lien period after Final Acc~~c~ and the 
need to a.ccept formally a project with no unknown cla.iII:\s.. Ab'sher did not 
bring suit until 230 days after Substantial Completion. Absher again waived 
any right it had to payment 

C. Shepler's contract has a peculiPI" arbitration/dispute resolution dause that the 
Court has construed to cover only owner claims for backcharges. In contrast to the 
public works contracts, the clause does not ,jexpressly" waive claims, where the owner 
falls to follow the clause. The clause also has no deadlines. 

In June 2000, the Leonards signed a fonn contract, "Shepler Construction, Inc. 

Building Agreement," which was drafted by Shepler. The "Dispute Resolution" clause states: 

If a dispute arises between owner and contractor as to performance of 
contractor's obli.gations under this agreement, such dispute shall be resolved as 
fonows: 
Each pany shall employ a contractor of his or her choice to evaluate the work 
completed. The contractors then will select a third contractor to act as an 
impartial arbiter. This contractor shall1ikewise inspect the construction to . 
detennine if the work has been performed in accordance with this agreement, 
applicable building codes. and in a good and workmanlike IDanner as provided 
hereinabove. If two of the three contractors determine that the work is not in 
conformity with the provisions of this agreement, then they shall state in 
writing the work in need of repair or replacement and contractor shall 
undertake to perfonn same as soon as reasonably practical. Contractor shall be 
responsible for owner's fees and costs associated with this arbitration as well 
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bT~'ch and damages by the partie!: may change. Any opinion this court could 
offer now would only be advisory. 

Furthennore, on appeal, Shepler argued that the Leonards were required to give them 

an opportUnity to cure under the construction defect statute. But Division One rejected the 

argument. 

G. In 2008, Shepler has argued that Absher controls and the Leonards failed to 
6 co~ply with arbitration/dispute clause and thus waived their contractual claims. The 

Court has granted summary judgment on this basis. 
7 

8 In January 2008, Shepler filed a sununary judgment motion and reconsideration 

9 motion that argued the arbitration/dispute resolution clause "must be pursued before a party 

10 can resort tQ the couns for relief. ... . The Leonards' refusal to comply with the dispute 

11 resolution procedure set forth in the contract waived any claim of construction defect Absher 

12 ConstT. V. Kent Sch. Disi., 77 Wash. 137,890 P.2d 1071,',3 

13 B. The Leonards seek to compel arbitration due to Shepler's neglect or [0 vacate the 
summary judgment order. 

14 

15 Ill. Issues Presented. 

16 The Leonard have a contractual right to have the building "consUllcted in accordance 

17 with the plans," "in compliance with all applicable state and local building, electrical, and 

18 mechanical codes" and "substantially completed in a workmanlike manner according to 

19 standard practice of the area." (Shepler Construction, Inc., Building Agreement at 1 of 6.) 

20 Unlike the public works contract in the Absher case, Shepler' s clau~e does expressly waive 

21 

22 

23 

24 

25 

26 

1 Plf.'s Motion for SUlDm. J. at 2:24·3:5. Dkt. #S 238-239, Jan. 4, 2008; Reply Brief, Jan. 24, 
2008, Dkt. # 248. Shepler filed a motion for reconsideration that ('[t]his case is controlled by 
Absher)' Plf.'s Motion for Reconsideration at 2:24-3:8 ["This case is cOntrolled by Absher, 
the court should have granted the motion for summary judgment"], Dkt. #5 259-260. Feb. 7. 
2008. The Leoaards opposed the motion. Resp. to Plf.·s Motion for Summ. J., Jan. 23, 2008, 
Dkt. #245. The Court denied the sununary judgment motion but later granted the 
reconsideration motion. Order Denying Summ. 1., Dkt # 252, Feb. 5, 2008; Order Granting 
Reconsideration, Dkr. # 284. 
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1 claims when the contractual procedure is nor complied with. Furthennore, the clause does not 

2 require the comp11ancc with the dispute resolution clause as a condition precedent to filing a 

3 lawsuit. In the absence of these contractual1i.mitations, does Shepler have any remedy that 

4 that causes the forfeiture of the Leonards~ contractual right to enforce the contract'? 

5 The statutory remedy for breach of an arbitration agreement is a motion to compel 

6 arbitration. During the five years this case has been pending, Shepler failed to plead the 

1 clause or compel arbitration. What is the legal effect of Shepler's inactions? Did Shepler's 

8 inactions waive the right to arbitration, so that the Court will decide the Leonards' contractual 

9 claims at trial? If not Shepler did not waive arbitration, may the Leonards compel arbitration? 

10 Will the Shepler be prejudiced by arbitration? What are the parties' interests and the public 

11 interest? 

12 IV. Argument. 

13 

14 

15 

16 

17 

1&' 

19 

20 

21 

22 

23 

24 

25 

26 

·A. The Leonards havc a statutory right to compel arbitration due to Shepler's 
Uneglecl" 

The Federal Arbitration Act governs the enforcement of the arbitration clause. The 

Leonards have a statutory right to compel arbitration due to the neglect of S. 9 U.S.C. § 4 ("A 

party aggrieved by the alleged failure, neglect, or refusal of another party to arbitrate under a 

written agreement for arbitration may petition any ... court .... ").4 

-

B. Shepler cannot prove prejndi.ce_ Shepler's contract has no contractual 
limitations period. Shepler failed to expedite the process by sendin~ a prenoticc under 
the Construction Defect Statute, RCW Chapter 64.50, whose remedy would merely be a 
dismissal without prejudice rather than the dismissal with prejudice remedy that Shepler 

4 Even if state law were to apply the result is the same. RCW 7.04.040(1) ("A party to a 
written agreement for arbitration claiming neglect or refusal of another to proceed with 
arbitration thereunder may make an application to the court for an order directing tbe parties 
to proceed with the arbitration in accordance with their agreement"). The Uniform 
Arbitration Act that is known as the revised Washington Arbitration Act (URWAA") became 
effective January 1, 2006. RCW 7.04A.900. RW AA "does not affect an action or proceeding 
commenced or right accrued before January I, 2006. RCW 7.04A.903. Therefore, because 
this action was commenced or right accrued before January t, 2006, the claims tall under the 
former Washington Arbitration Act, RCW Ch. 7.04. 
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c. AD arbitration Rnd limjted stay will l'educe the issues for trial and potential issues 
for appeal. This will benefit the parties and the public interest, including judicial 
economy. The lien foreclosure suit requires the determination of the 
allowances/ba~kcharges for incomplete and defective work. 

4 The summary judgment order does not insulate the Court from deciding issues about 

5 the nature and completeness of Shepler's work. In the lien foreclosure claim. the contractor 

6 must prove that her performance was executed in a proper and workmanlike manner and the 

7 property owner may raise the defense of improper defense and a counterclaim for damages 

8 

9 

10 

11 

12 

13 

14 

caused by defective performance.ll If the contr~ctor was wrongfully terminatedl the 

contractor may recover the work actually completed less savings resulting from the 

termination-of the work. 12 

The Court and the panies will be better offwith a contractor/arbitrator's a professional 

opinion concerning this work and whether Shepler is fit to pertbnn it. 

D. Absher and its progeny do not control this case. 

15 1. Civil Rule S{c) and 9(c)"and the doctrines of waiver and estoppel prevent Shepler 
from raising the arbitrationldispute re301ution clause as an affirmative defense or 

16 condition precedent, when Shepler failed to raise them in its original pleadings. 

17 The failure to timely assert an affinnative defense under CR 8(c) results in the waiver 

18 of the defense. See Davidson v, Henson l 135 Wn.2d lJ 2, 123, 954 P .2d 1327 (1998). A 

19 party to a contractual arbitration agreement waives her right to have the dispute arbitrated by 

20 not seeking to enforce her rights in a timely manner. See, y., Detweiler v. J,C. Penney Ins., 

21 110 Wn.2d 99, 1 JO-14, 751 P.2d 282 (1988) (affinning waiver of UIM arbitration and 

22 

23 

24 

25 

26 

12 Patrick v. Bonthiy§. 13 Wn.2d 217, 2] 8-19, 124 P .2d 553 (1942) (after trial, "the trial court 
concluded some minor corrections should be made to the building and gave the contractor 
sixty days to complete them'I); Alpine Indus. v. Gohl, 30 Wn. App. 750, 757·61, 631 F_2d 
998,645 P.2d 737 (19&1) (jury verdict on construction defects was reduced on appeal but jury 
verdict on extra construction work in a foreclosure action was advisory only and remanding 
on that issue); Swensen v. Lowe, 5 Wn. App. 186, 188-89,486 P.2d 1120 (1971) (lien claim 
after deducting offsetting allowances and stating "he may recover the contract price less the 
reasonable cost of making good the deficiencies in performance"). 

RECONSIDERATION MOTION OR MOTION TO 
COMPEL ARBITRATION- 12 

123430.000111 S II £lllI.1 

Lk"lE POWELL PC 
1420 FIfTH .... VENUe. sum III 00 

SEJ\TIlE', WASHINGTON 98101·2338 
206.223.7000 FAX: 206.223.7107 



, 

I 04/10/08 Ii: 15. FAX 
.. _-- --- LPSL FL 37 --- ilJ019 

" , 
: 
I 

\ , 

I 

Ii 
~ :. 
ii 

I 
~ , 

r 

1 remanded to superior court trial on liability and damages). The effect of the waiver is a trial-

2 not dismissal of the court action. See id. (remanding for trial on merits). In Harting v. 

3 Barton, 101 Wn. App. 954, 962, 6 P.3d 91 (2000), Division Three ruled that a mediation 

4 clause was "an avoidance or affirmative defenses" under CR 8(c) that was waived by failing 

5 to plead. The court further ruled: "A notice of claim or mediation clause in a contract does 

6 not deprive the court of subject matter jurisdiction. They merely condition a lawsuit and, as 

7 such, may be waived." ld. at 961. 

8 Similar to Rule 8(0) is Rule 9(c). Rule 9(c)'$ requirement is a defendant "shall" plead 

9 "[a] denial ofperfonnance or occurrence ... specifically and with particularity." The failure 

10 to specifically plead the denial of performance Tesults in the waiver of the condition. ~ 

11 U .• Brooks v. Monroe Sys. for Bus., Inc., 873 F.2d 202 (8th eir. ]989). Ru]e 9(c) barred a 

12 similar belatedly raised defense/condition, where a COWlty that failed to plead a non·claims 

13 statute in an answer and was estopped from raising the defense after the applicable statutory 

14 limitations period has run.' Dyson v. King County, 61 Wn. App. 243, 245. 809 P.2d 769, 

15 review denieg, 117 Wn.2d 1020 (1991). TIle same result governs Shepler's 

16 arbitration/dispute resolution claim, regardless of whether it is an affirmative d;efense or the 

17 

18 

19 

20 

denial of a condition precedent. 

2. Even if the Court were permit Shepler to amend its pleadings, the defenses fail as 
a matter of law. Unlike the contracruaJ procedures in Absher and its progeny, Shepler's 
contractual procedure does not expressly. waive the Leonards' contractual claims. 

21 Absher involved a public works contract. TIle trial col.lrt granted summary judgment 

22 dismiSSing a contractor claim that had not been submitted within 14 days after the events 

23 giving rise to the claim. 77 Wn. App. at 142-44. The trial court rejected conlractor's 

24 arguments that the claim notification provisjons and alternative dispute resolution process 

25 violated the no-damage for delay statute or were waived~ because the district failed to initiate 

26 the procedure, the procedure was futile, and the process was not Absher's sole remedy. 77 
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Wn. App. at 145-46. Finally. the trial COllrt ruled that the contractor's claim was precluded by 

2 a contractual claim limitation that required suit to be brought within 120 days of final 

3 acceptance. 77 Wn. App. at 147-48. Division One of the Court of Appeals affinned each of 

4 these decisions: the contractor's waiver of claims by failing to compliance with the 

5 contractual notice provisions, by failing to follow the dispute resolution procedures, by 

6 signing a nonclaim affidavit, and by failing to file suit within the contractual claim limitation 

7 period preclusion of claims. 77 Wn. App. at 139. 

g The Washington Supreme Court has relied upon the Absher decision in construing 

9 other public contracts with mandatory notice, protest and formal claims provisions that are 

10 l11ust be complied with to avoid contractual waiver of claims and as conditions precedent to 
11 filing a lawsuit. 13 But Shepler'S contract does not contain similar requirements. Absher 

12 simply does not control 

13 

14 

15 

3. The arbitration/dispute resoludon clause is unconscionable. 

'I ••• Washington courts have long held that mutuality of obligation means both parties 

16 are bound to perfoTTTl the contract's terms - not that both parties have identical 

17 -requirements."!' The Ninth Circuit has ruled that non-mutual arbitration clauses in 

18 

19 

20 

21 

22 

23 

24 

25 

26 

13 American Safety Cas. Ins. Co. v. City of Olympia, 162 Wn.2d 762, 764-65, 174 P.3d 54 
(2007) (construing WSDOT 2000 Standard Specifications for Road, Bridge and Municipal 
Contracts requiring "the contractor was to required to follow the contractual procedures if it 
wished to file a protest, forma! c1ai~ or lawsuit" and contract provided "[b]y failing to tloow 
the procedures constitutes a waiver of the claims," "completely waives any daims for 
protested work" and failure to file timely suit "shall be a complete baT to any such claims or 
causes of action" and relying on Mike M. Johnson and Absher to affinn the dismissal of 
claims); Mike M. Johnson. Inc, v. County of Spokane, ) 50 Wn.2d 375, 378-82, 386-89, 78 
P.3d 161 (2003) (construing WSDOT 1996 Standard Specifications for Road, Bridge and 
Municipal Contracts with «mandatory notice, protest. and forma) claims procedures, including 
written protests within 15 calendar days with specific cost infonnation, relying upon Abl\her 
and ruling there were no "unequivocal actions of conduct evidencing an inlent to waive) 
14 Zuver v. Airtouch Commc'n Inc., 153 Wn.2d 293, 317, 103 P.3d 753 (2004)~ Adler v. Fred 
Lind Manor, ·153 Wn.2d 331, 347. 103 P.3d 773 (2005)(arbitration pTovision statute of 
limitations provision was substantively unconscionable and the 5ubst3l1tively unconscionable 
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THE HONORABLE VICKIE.t. CHURCHILL 
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COUNTY CLERKS OFFICE 
- FILED 
~ 

~, APR 2 2 2008_ . . 
.... - JOAN P. WHITEr .-

S~N'JUAN COUNTY. WASHINGTON~~-

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY 

8 SHEPLER CONSTRUCTION, ) 
) 

• "..··9 "' .. ~' .. 
. .. 
:'''1'~ 
...;.-t''''4r-

: ) ;'Na. 02-2-05162-7 •. "..ijO . 

":-')~h ....... ,. . .-...,,~ .. 
Plaintiff~ 

10 v. ) -REPLY IN SUPPORT OF REVISED 
) ~ MOTION FOR RECONSIDERATION OF 
) 1 SUMMARY JUDGMENT ORDER OR TO 
) COMPEL ARBITRATION AND FOR 

11 GARY LEONARD and SUSAN KIRALY­
LEONARD, and the marital community 

) LIMITED STAY 12 . thereof, and PHH MORTGAGE SERVICES 
CORPORATION, 8 New Jersey corporation, ) 

13 

14 

IS 

16 

) 

~ ----------------------------
Defendants. 

INTRODUCTIO~ 

Gary l:eonard and Susan Kiraly-Leonard ("Leonards") respectfully request the Court 

17 revise the recent summary judgment order, or in the alternative, compel arbitration and stay 
18 the _ ~urrent proceedings. The Leonards timely filed their motion. The CR 59 time 

19 requirements do not apply in this situation or should be extended. Moreover, the s~ary 

20 judgment erroneously dismissed Leonards' contractual counterclaim based upon the false 

21 

22 

assumption that the dispute resolution clause created an exclusive remedy .. The clause does 

not contain the required disclaimer language that would need to be conspicuous under 

consumer protection laws. As construed by the court, the clause fails WIder governing law. 

23 Plaintiff Shepler Construction (USbepler")'s briefs were based upon a fundamental error of 

24 - law that misled the court and will increase the costs for the parties and the pUblic. 

25 

26 

Accordingly, the Court should revise or reconsider its previous order dismissing the 

Leonards' counterclaim. Arbitration of the claim makes sense. \ 
. EhtJ:. ~.L\ ~\t)~ \J In-
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1 

2 

3 

4 

5 

6 

REPLY 

The motion to revise the prior non~final order that granted reconsideration and granted 

partial summary jud~ent was timely. Furthermore. the coun may enlarge an applicable 

deadline. The motion for reconsider~tionlrevision and to compel arbitration is not a motion: 

for a new trial or a motion concerning a final order. Perh.aps, it is more properly labeled a = '.. .-' -; :. 

motion for revision and to compel arbitration. The March 28, 2008 summary judgment order 
- .' - -~-- ~~ . ..;.~ .,. ..... 

was filed and docketed on March 31, :WOS. (Dkt. #s 284, 285.) The order failed to include· 

7 CR 54(b) language that would have made it a final order that is appealable and not subject to 

8 revision. CR 54{b) states: 

9 :it 

10 

11 

12 

........ 

III 006 

13 Because there w":S no CR 54(b) cenificarion, the order "is subject to revision at any time 

14 before the entry of judgment adjudicating all tlle claims and the rights and liabilities of all the 

IS parties.,,1 

16 The careful reading of the Civil Rules reflects that CR S9 is in a section called 

17 "Judgment (Rule 54-{j3)." Here, there was no judgment or final order. There was merely a 

18 non-fmal, interlocutory order granting summary judgment on one claim. III Washington Civil 

19 Procedure Deskbook Chapter 59, Rule 59, New Trial, Reconsideration, and Amendments of 

20 Judgments § 59.5(2)(g) at 59-9, 59-10 (Washington State Bar Association 2006) states: 

21 

22 

23 

24 

25 

26 

CR 59 expressly encompasses motions for reconsideration in jts caption, but 
does not indicate, whether aU, or only some, types of motion for 

I Shepler cites to Schaefco v. Gorge River Gorge Comm'n, 121 Wn.2d 366, 367, 849 P.2d 
1225 (1993) for the propOSition tha.t a reconsideration motion must be filed and sezvcd within 
10 days. But in SchaefcQ, trial court entered "its fin§l order" and the moving pany failed to 
timely file and serve a motion for reconsideration and failed to timely filed a notice of appeal. 
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THE HONORABLE VICKIE L. CHURCHILL 

COUNTY CLERKS OFFICE 
FILED 

MAY 2 1 20Da 
JOAN P. WHITE 

SAN JUAN COUNTY. WASHINGTON 

SUPERIOR COURT OF WASHINGTON FOR SAN ruAN COUNTY 

SHEPLER CONSTRUCTION, ) 
) 

Plaintiff, ). NO. 02-2~05162~7 
) 

v. ) DEFENDANTS' MOnON TO COMPEL 
) ARBITRATION AND MOTION FOR 

GARY LEONARD and SUSAN KIRALY; ) STAY OF THIS ACTION UNTIL 
LEONARD, and the marital commtmity ) ARBITRATION IS C;:OMPLETED 
thereof, and PHH MORTGAGE SERV[CES ) 
CORPORATION. a New Jers~y Corporation, ) 

Defendant. ~ 
------~--~------------) 

I. Overview nnd Relief Requested 

Defendants Gary Leonard and Susan KiraIy-Leonard (collectively "the Leonards") 

request an order that compels plaintiff Shepler Comtruction to arbitrate all intertwined claims 

and that stays this action. pending the completion of the arbitration. 

For over five years, the Leonards have pursued in this lawsuit a. counterclaim against 

plaintiff Shepler Construction for the failure to perfonn and complete work in accordance 

with the contract. The Leonards and their prior counsel legitimately relied upon on the well­

established precedent that arbitrable claims can be properly asserted in a lawsuit, and, as a 

result, there was no reason to iiritiate an arbitration to pursue those claims. 

But the court's recent summary judgment order dramatically altered the status quo. 

The COtut's adoption of Shepler Cpnstruction's recently coined theory that the counterclaim . . 

should be dismissed for the ~ailur~ to comply with the Dispute Resolution p{()vision gives the 
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1 2. If arbitration is compelled. then must the entire action be stayed pending that 

2 arbitTation? 

3 

4 

5 

6 

7 

8 

9 

10 

t 1 

12 

13 

·14 

15 

16. 

17 

18 

19 

20 

2L 

22 

23 

24 

25 

26 

A. 

v. Argument 

Shepler Construction failed to take the required a.ctions to commence arbitration. 
By commencing suit without taking those required actions, Shepler acte.d in a 
manner consistent with the well-established precedent that arbitration is not an 
exclusive remedy and that Il party may pursue in eourt claims that would 
otherwise be arbitrable. 

Before filing suit, Shepler COll!-1:Tuctioll sent the Leonards and their attorneys' letters 

concerning their intention to comply with the Dispute Resolution provision. Sheplcr 

Construction did not, however, serve or send by registered mail RCW 7.04.060'5 "Notice of 

Intention to Arbitrate" that would have. required the Leonards to file a motion to stay the 

arbitration within 20 days. 7 Furthermore, Shepler Construction's letters were ineffective to 

trigger arbitration - they were not formal arbitration demands and even if they had been -

personal service was required. In similar circumstances, the Washington Supreme COurt in 

McNeff v. Capistan, S ruled that "the demand should have been served upon the respondents 

personally .... _ The appellants. therefore, by commencing an action without a proper tender, 

waived the arbitration clause of the contract, and cannot successfully assert that respondents 

have not the same rights in the courts which they demand for them~elves." 

7 "A notice of an intent to arbitrate is between the parties to an agreement. to arbitrate. RCW 
7.04.060 . The notice must include a warning that unless the served party files a motion to stay 
arbitration within 20 days of service, that party is barred from contesting the existence or 
validity of the arbitration agreement or the failure to comply with it. RCW 7.04.060 . The 
focus of a motion to compel is similarly on announcing the party's intention to proceed by 
arbitration." Martin v, HYdraulic Fishing Supply, Inc., 66 Wn. App. 370, 375 n_ 6, 832 P.2d 
118 (1992). 
s 120 Wash. 498, 503-04, 208 P. 41 (1922); see also Local Joint Executive Bd. Of Las Vegas 
Bru1enders Union Local 165. Culinary Workers Local Union. 994 F.2d 674. 674 (9th Cir. 
1983) (ruling failure to respond to nyo letters from opposing party that requested arbitration 
was not an unequivocal. express refusal to a demand to arbitrate); PaineWebbeL Inc. v. 
Faragalli. 61 F.3d 1063 1067·68 (3d Cir .. 1995) (ruling failure to respond to letter was 
insufficient and accrual was caused by the commencement of litigation). 

DEFENDANTS' PETITION TO COMPEL 
ARBITRA nON AND MonON FOR STAY - 5 

123430.0001115266& 1.1 

LANE POWELL PC 
1420 FIfTH A V~NUI!. SUITU 41 OQ 

SEATTLE. WASHtNOTON 99101·1338 
206.:!2l.7000 FAX: 206.223.11Q7 

:<29 
~.~. ----~------------------------~------------------------~--~~ 



~ 
OS/211200& 12: 23 FA! 206223iH I UNE POWELL 141 010 

1 But even if Shepler Constmction had complied wlth the [onnal requirements for an 

2 unequivocal arbitration demand that was personally served, the parties' arbitration provision 

3 qllite clearly is an optional remedy that either party may choose to invoke or. as happened 

4 here, waive. Shepler Construction's contract does not conUlin any special language that 

5 would make arbitration an exclusive remedy or a condition precedent to either party's 

6 common law and statutory rights to pursue claims in a court of Jaw. The Washington 

7 Supreme Court has consistently rejected the argument that arbitration is an exclusive remedy, 

8 or "the only remedy," because, as the court has stated, that "is clearly not the law,,:9 

9 The appellants also urge that since their contract with respondent contained an 
arbitration clause, the superior court had no jurisdicti9n and reson to arbitration 

10 was the only remedy available tQ, the panies. The trial court ignored this 
contention of the appellants in disposing the case, because it is clearly not the 

11 law. 

12 The arbitration clause is purely optional, reading, 

13 "All questions in dispute under this agreement shaU be submitted to 
arbitration at the choice of either pany." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It may well be that the appellants raised the issue they wouid have required that 
their controversies with the responden~ as in State ex reI. Fancher v. Everett 
(1927), 144 Wash. 592,258 Pac. 486, where arbitration was demanded under a 
similar provision. 

There can, however, be no doubt that the superior court had jurisdiction and of 
the parties and the subject matter of the litigation, and it invoked the right and 
duty to proceed when that jurisdiction was invoked. 

It is clear that parties to a contract having an arbitration clause may waive it; 
and a party does so by failing to invoke it in the trial when an action is 
commenced against him in the contract. . . . ; McNeff v. Capistran, ... . 
(Underlines added.) 

Shepler's complaint (and tmtil recently its subsequent pleadings) did not use the tenn 

"arbitration" nor did the pleadings assert that arbitration had completely foreclosed the 

Leonards' judicial remedies. A pleading that fails to use the term "arbitration'? and "does not 

26 9 Pederson v. Klinkert, 56 Wn.2d 313, 320, 352 P.2d 1025 (1960). 

DEFENDANTS' PETmON TO COMPEL 
ARBITRATION AND MOTION FOR STAY - 6 

12.HJo.oOOllI526681.1 

LANE POWELLPc 
I C20 fifTH A VENUIi. SUITE 41 00 

SI!ATI"LE. WASHINGTON 981QI·2338 
206.223.7000 fAX: 206.2217107 



1 

2 

.. 
J 

4 

5 

6 

7 

8 

9 

10 

LANE POWELL ~Ol1 

hint that judicial remedies are totally fOTeclosed" · is insufficient to invoke arbitration, as 

Division Two of the Court of Appeals ruled just four months ago. IO 

For the same reasons, and consistent with the well-established precedent that 

arbitration is not an exclusive remedy. the Leonards had no reason to initiate an optional and 

redundant arbitration proceeding after Shepler Construction had already filed this suit. But 

once this court granted the recent order that dismissed their counterclaims for the failure to 

com-ply with the Dispute Resolution provision, the optional nature of that prOVision changed; 

arbitration under the Dispute Resolution provision was no longer an redudant option - it 

became vital and, indeed, mandatory. Given that this is now the law of the case, the Leonards 

seek arbitration at this time. 

11 B. 

12 

There is no (ontrac.tual deadline for initiating arbitration, and the Leonard, have: 
satisfied the tontractual condition precedent to commence arbitration. 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The burden rests on Shepler Construction to prove the arbitration agreement is not 

enforceable: 

Arbitration agreements are "valid, enforceable. and irrevocable except upon a 
ground that exists at law or in equity for the revocation of contract." RCW 
7.04A.060(l). Strong public policy favors arbitration .... "The party opposing 
arbitration bears the burden of showing that the agreement is . not 
enforceable." I I 

The contractual language is construed in favor of arbitration; even when it comes to allegation 

of delay, waiver or similar defenses: 

In general, although the intentions of the ponies as expressed in the 
agreement control) 'those intentions are generously construed as to issues of . 
a.rbitrability.' ... In other words, "any doubts con~g the scope of 
arbitrable issues should be resolved in favor of arbitration. whether the probJ~m 
at hand is the construction of the contract language itself or an allegation of 
waiver. delay. or a like defense to arbitrabi1i!!."... Therefore, a contractual 
dispute is arbitrable 'unless it can be said "'with positive assurance' that the 

10 rves v. Ramsdefi, 142 Wo. App. 369, 383, 174 P.2d 1231 (2008). . 
II Rodriguez v. Windermere Real Estate/Wall Street. Inc., 142 Wn. App. 833, 836, 175 PJd 
604 (2008). : 
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"Under such circumstances, having kept alive its own right to arbitrate, [Sheple~ Construction] 

could not prevent [the Leonards] from exercising the remedy of arbitration." Tas·T·Nut Co. 

v. Continental Nut CO' I 125 Cal. App. 2d 351, 270 P.2d 43 (1954). U[T]he general rule is that 

where the remedy at law is clearly inadequate, .. 'J or for any other reason, no action at law 

will tie on the contract in question, ... , equity will intervene.,,2u The law amd equity abhor 

forfeiture.11 The Leonards have contractual claims that have been dismissed and forfeited for 

the failure to submit those claims to arbitration l they have a statutory right to specific 

9 . enforcement of the ugreement to arbitrate, Shepler Construction has recently elected 

10 arbitration as a remedy, and equity must intervene. Without the enforcement of the statutory 

11 right to compel arbitration. the Leonards will have no remedy at law to pursue their other 

12 contractual claims and enforce the contract. 

13 D. Shepler CODstruction has failed to sho\v cause that Richard Russell should be 
disqualified from aeting an arbitrator in a. trl-partite panel. Therefore, Sbepler 
has failed to prove a "SUbstantial issue" that prevents arbitration. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Shepler Construction argues: "That arbitration is not seriously sought can be seen by 

the attempt to name Leonards' litigation expert as an arbitrator."n Richard Russen) the 

Leonards' construction expert, has substantial experience both as a contractor and a certified 

AAA arbitrator. His nomination is consistent with the Dispute Resolution provision's 

requirements that "[ e ]ach party shall employ a contractor of his or her choice to evaluate the 

work completed. The contractors will then select a third contractor to act as an impartial 

arbitrator." Washington courts routinely enforce similar tri-partite processes where a party 

nominates an expert who is chosen precisely for his or her involvement and expertise: 

20 Lamken v. Miller, lSI Wash. 544, 551,44 P.2d 190 (t935) (Uthe general rule is that where 
the remedy at law is clearly inadequate, ... , or for any other reason, no action at taw will lie 
on the contract in question, .. " equity will incervene. 'J. 
21 Port of Walla Walla v. Sun-OlD Producers. Inc., 8 Wn. App. 51, ~O-61, 504 P.2d 324 
~1972). . 
2 PIt:' s Resp. to Untimely Motion to Reconsider of to Compel Arbitration at 6: 17·19. 
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The arbitration process ... is a tripartite process where each party desi~nates 
2 one arbitrator) and these two party arbitrators then agree on a third arbItrator 

who is presumably neutral. Any two arbitrators must agree before an award is 
3 made. It is widely acknowledged that the party arbitrators serving on a 

tr\partite panel may not be completely neutral. The benefit to the parties is tha.t 
4 their nominees are frequently experts in the area, and they are chosen as 

arbitrators precisely because of their involvement and expertise. Schreifels, 45 
5 Wn. App. at 449 n. 3, 725 P.2d 1022; . We are not persuaded by the . , . 

argument that ... claimants are entitled to three impartial arbitrators on a ... 
6 tripartite panel or that the tripartite process is somehow unfair. What the [party J 

view(s] as impermissible partiality is instead the strength of the tripartite 
7 process,lJ 

8 Shepler Construction has failed to prove Mr. Russell "to be corrupt, dishonest, Of financially 

9 indebted to" the Leonards. Thus, there is no basis to disqualify him or lIeo prompt this or any 

10 court to intervene in the arbitration process.,,14 

11 E. The arbitrator •• not the coun •• decides 0.11 procedural questions such as time 
limits and laches. Accordingly, the timing does not constitute "a substantial issue 
for the court to decide. 12 

13 Shepler claims that the statute of limitations bars an arbitration. But a petition or 

14 application to compel arbitration is not a "cause of action" that triggers a statute of limitations 

15 but is instead a "judicial remedy."l5 This judicial re~edy is specially mandated by the 

16 arbitration statutes that abrogated the common Jawpolicy that disfavored arbitration26 and 

17 create a special proceeding. See RCW Title 7, Special Proceedings and Actions. 

18 Even if the arbitration were construed to be cause of action (and it is not) instead of a 

19 judicial remedy, the petition/application to compel arbitration is timely, because the filing of 

20 

21 

22 

23 

24 

25 

26 

23 Perez v. Mid-Century lns. Co., 85 Wn. App. 760.766,934 P.2d 731 (1997). 
14 Id. at 768. . 
25 Thol'sgaard Plumbing, 71 Wn.2d at 131 o. 4. . 
26 Puset Sound Bridge & Dredging Co. v. Lake Washington Shipyards. 1 Wn.2d·401, 405, 96 
P.2d 257 (1939) (arbitration statute abrogated common law arbitration); Godfrey v. Hartford 
Cas. Ins. Co.) 142 Wn.2d 885, 8QS, 16 P.3d 617 (2001). . 
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In swnmary, there are two statutory sanctioned results: (1) an order thai compels 

arbitration or (2) a jury trial on whether there has been a failure to comply with the arbitration 

clause. 

As an alternative, if arbitration is not compelled, the Shep!er Construction might 

consider stip~lating to the submission of all issues to a jury (except the lien foreclosure which 

. is.purely an equitable claim). Shepler Construction has two claims. It has a claim for "breach 

of contract· in an amount to be proven at trial." Complaint at 6:8-9. To prevail on this claim, 

it must prove that it perfonned satisfactorily the contractual obligations. ~~ Lundberg v. 

Corp. of the Catholic Archbishop of Seattle, 55 Wn.2d 77, 346 P.2d 164 (1959) (affinning 

judgment for property owner in a lien foreclosure suit that "contractor did not perform the 

contract in accordance with the tenns and failed to complete it."): That is an issue for jury and 

the issue overlaps the elements for the Leonards' cause of action for breach of contract and for 

setoff. Shepler Construction also has a lien claim. But the underlying basis for the lien claim 

is proof that the work was executed in a proper and workmanlike manner and has a specific 

value and the Leonards may raise the defense of improper workmanship and the defense of 

incomplete work and a counterclaim for damages caused by defective performance. Id.32 In 

summary, Shepler Construction's two claims raise Issues for the jury. Therefore, one practical 

solution is to submit aU issues to the jury - any substantial issues about the enforcement of the 

agreement to arbitrate any issue about the contract, and value of the work. 

G. Both s.tatutes require a stay of tbi! action while the arbitration is pending. 

32 Patrick v. Bonthius. 13 Wn.2d 217, 218-29, 124 P.2d 55) (1942) (after trial, "the trial court 
concluded some minor corrections should be made to the building and gave the contractor 
sixty days to complete them"); Alpine Indus .. Inc. v. Gohl, 30 Wn. App. 750, 757-61, 637 
P .2d 998, 645 P .2d 737 (1981) Gury verdict on construction defects was reduced on appeal but 
jury verdict on extra construction work in a foreclosure action was advisory only and 
remanding on that issue); Swensen v. Lowe, 5 Wn. App. 186, 188-89.486 P.2d 1120 (l971) 
(li~n claim after deducting offsetting allowances and stating "he may recover the contract 
price less the reasonable cost of making good the. deficiencies in perfonnance"). . 
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