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I. Murphy v. Seattle Requires Dismissal of Plaintiffs' Complaint 
With Prejudice. 

O'Briens claim that" ... the CRC did not make a decision on the 

Maple Tree based upon the species of the tree;" and, that "[n]owhere in 

the two CRC letters does the species of the Maple Tree come into play." 

The CRC's May 28,2009 decision letter plainly shows that the very basis 

ofthe CRC's actions were linked to the tree not being a "Madrona or other 

evergreen" under the 2008 View Guideline (CP 64, App. 8): 

The I>ccIaratic:Ift of Ocrald Huklc:road Jives us additional insisht co tho original imc:ct of tile 
CIM':IWSll. To tp:Jte Mr. 1iarklcn:lId: "Tbough abc covawt '-'Pl8c ~ tn:c he .. nay 
ICCm ID c:xcepl ti'oID iB c::ovcap 'uccs in cxiSUlnCC' at tilt time die ccm:aaDts were recorded. cbc 
undc:rslmli:aa otlbose iznoolwd at the time. inebJdiftJ ~ .. mat this Jaaguap was 
irUenclcd to cover Ibt: fUll arown MId.roaa aDd other cwtpCft trcca in the subdmsico.. fD 
Iddidon. CYen thouP it was dc::Iirabtc to mainWn lOme ofthoac cciltiJta Wgc m:cs, in catlin 
cases, \\/C ~ dliDDina of diose existing f.I'OC$, AgaiQ, dlis was done in order to pia or 
pnIla:t the view from .. residi;at'. nUt liviD6 room.... Ftml this DIIm'LCDl. it is tbo eRe cpinioa 
chit tbo origiMS __ of the covcnurs was IIOt 10 PftIC= tbc: borizoataJ apansioa cia n:pte 
O'CC. at the c:q>aIC or aadlcr 1aocacowDc:t', view. 

CRC Chair Gary Albert's declaration confirmed that the CRC 

applied the new 2008 View Guideline containing the 1989 Harkleroad tree 

species criteria in its decision letters. CP 822. The second April 27, 2010 

CRC Decision letter incorporates its earlier May 28, 2009 decision letter. 

It again identifies the View Guideline as the basis of its Decision to then 

add height restrictions. CP 68-71. The View Guideline at Footnote 3 (CP 

27; App. 6) in tum incorporates the 1989 Harkleroad Declaration of 

"original intent" that restricts existing trees to specific tree species, namely 

"full grown Madrona and other evergreen trees." CP 77; App. 12. 
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The undisputed basis for granting summary judgment against 

Appellants is the requirement that the Meyers "comply with the CRC's 

"non-binding" decisions dated May 28, 2009 and Apr. 27, 2010." CP 508; 

App. 10. Both CRC "Decision" letters state that they are based on the 

" ... published View Guideline for Somerset and the Declaration of Gerald 

Harkleroad, which outlines the intent of the original covenants." CP 63; 

CP 68;1 App. 8. These two letters incorporate the 2008 View Guidelini 

referencing Harkleroad's 12/11/89 Declaration, and add two additional 

criteria not appearing in CCR ~1 0, or any other CCR: (1) "Madronas and 

other evergreen trees" species; and (2) "when the affected neighbors' 

homes were built when they had a view, as defined in the View Guideline 

for Somerset, over your Maple tree." CP 64, CP 68; (App. 8). 

It is undisputed that the 2008 View Guideline and 1989 Harkleroad 

Declaration were not adopted or recorded as covenant amendments 

required under CCR ~l procedures, RCW 64.04.020, and RCW 65.08.030. 

O'Briens state that Harkleroad's "thoughts were ... used by the CRC to 

clarify ambiguities in the Covenants." Response, Page 2. They were not, 

I The April 27, 2010 letter states in part: "At the time we did not address their height of 
the tree because verifiable information was not availed [sic] to show that when the 
affected neighbors' homes were built they had a view, as defined in the View 
Guideline for Somerset. over your Maple tree." (Italics supplied; Emphasis added). 

2 CP 26-30, Note 3 referencing Mr. Harkleroad's Dec. 11, 1989 Declaration. 
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and could not have been, presented to the Meyers in 1970 when they 

purchased Lot 117 built their home. CP 686-687; CP 1185-1190; App. 4. 

The second CRC decision letter directed the Meyers to reduce the 

tree's height to a "protected view in the View Guideline" at "the time the 

affected neighbor's [Hodgsons] home was built in 1967." (Emphasis 

added). This second CRC letter substituted new criteria not appearing in 

CCR ~1 0 and relied upon the Hodgsons' claim that their view of the 

Olympic Mountain Range was unobstructed in 1968. CP 68-71; App. 8. 

The Hodgsons confirmed, however, that the Meyers' could not have 

received notice of any specie specific limitation to the grandfathered 

Maple tree in 1970 when they purchased their property: 

"We were advised by a neighbor that the offending tree might be 
grandfathered and it was not until we received the 11112/08 
version of the Somerset Association's View Guidelines that we 
were aware that even grandfathered trees are subject to restrictions 
on unnecessary intrusion of the views of another residence. We 
feel that the offending tree should be reduced in size to minimize 
the interference." CP 841; App.9; (Emphasis added). 

The Ballases also confirmed that uphill Somerset owners considered the 

new 11112/08 View Guideline as changing the tree's grandfathered status: 

"When we moved here in 1995 were told the tree was 
grandfathered and was not subject to the covenants on height and 
width. We are now led to believe that the 11-12-08 version of the 
Somerset Assoc. View Guidelines indicates that grand fathered 
trees are subject to restrictions on intruding on views. It is our 
opinion that the tree obstructs our views and should be trimmed or 
removed." CP 835-836, CP 857-858; App. 15; (Emphasis added). 

-3-



The Straders (CP 857-858; App. 15) and Bloomfields' CRC 

complaint below confirmed that they also filed their complaint only after 

receiving the CRC's new 11112/08 View Guideline: 

" ... Since moving into our Somerset home in early 1981 the tree 
has increased in size by some 30 to 40 percent ... The tree has been 
pruned three times, including after it had been damaged by a 
lighting strike. 

As the tree became more intrusive we were advised by a neighbor 
that it was a grandfathered tree and therefore not subject to the 
covenant restrictions on height. Reviewing the 11/12/2008 version 
of the Somerset Association's View Guidelines indicates that 
grandfathered trees are subject to restrictions on intruding on 
views. It is therefore considered by us that the tree 'unnecessarily 
interferes with the view of another residence,' i.e., ours and should 
be reduced in size to minimize the interference." CP 839-840; 
App. 15. (Emphasis added). 

The court's analysis need go no further. The precipitating event 

leading to disrupt 50 years of continued grandfathered status for existing 

trees was the creation of 11112/08 CRC View Guideline. It should reject 

this blatant attempt to retroactively amend CCR ~[10 under Murphy v. 

Seattle, 32 Wn.App. 386,391-92,647 P.2d 540 (1982); Natelson, infra at 

§4.4.4 citing Constellation Condo Assn. v. Harrington, 467 So.2d 378,383 

(Fla. Dist. Ct. App. 1985). The argument that the Meyers were somehow 

aware of such "new" 2008 restrictions in 1970 is pure fantasy. The trial 

court record, including statements of Mr. Harkleroad, who was reviewing 
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building plans for view interference caused by trees3 and the CRC records, 

show that the 11112/08 View Guideline was not, and could not have been, 

provided to the Meyers in 1970 when they purchased Lot 117 and built 

their home. 

As Murphy v. Seattle holds, the Appellant Meyers as a landowner 

who purchased property" ... without notice of such restrictions on the use 

of land, takes free of such restrictions." Id at 391. See also Dickson v. 

Kates, 132 Wn.App. 724, 737,133 P.3d 498 (2006). O'Briens' arguments 

at Page 42 notwithstanding,4 the only record evidence, that was never 

rebutted by O'Briens, was provided by the Appellant Vernon L. Meyers: 

"10. The May 28, 2009 email that I have read from CRC 
Chainnan Gary Albert stating that the original intent of the 
covenants was limited to 'full grown Madrona and evergreen trees' 
is a complete surprise to myself and my wife. This statement was 
never presented to us in writing by anyone at any time, and 
certainly when we built our house in 1969 and 1970." CP 687; 
App.4. 

The Meyers' title report attached to O'Brien's complaint at CP 

696-700 shows no recorded tree species restriction. CP 696-700; App. 16. 

3 CP 77-78; CP 750, p. 24, 11. 3-17. 

4 O'Briens argue that the Meyers " ... chose to accept their lot knowing that the Maple 
Tree already was or might obstruct the views from another residence and they 
assumed that the Covenants would allow them to keep the Maple Tree in place and 
growing to an unlimited height." (Emphasis added). No evidence record exists 
proving these facts. The argumentative assertions of counsel, and attempts to now 
raise claims of unresolved factual issues, are not admissible for purposes of CR 56. 
White v. State, 131 Wn.2d 1, 9, 17, 929 P.2d 396 (1997). 
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Similarly, the recorded 2001 CCR amendments contain no retroactive 

specie provisions altering CCR ~1 0 existing tree entitlements. CP 91-103; 

App.5. As the Murphy court noted under these circumstances: 

"Similarly, the record fails to reveal knowledge by Murphy of any 
facts sufficient to prompt an inquiry which would have disclosed 
the restriction. See Enterprise Timber, Inc. v. Washington Title Ins. 
Co., 76 Wn.2d 479,457 P.2d 600 (1969). 

*** 
Because Murphy did not have constructive notice as a matter of 
law, and because virtually no evidence was presented to the Board 
to support a finding that he had actual notice, we reverse the 
judgment of the Superior Court which affirmed the Board's 
decision." Id; (Emphasis added). 

Since the "Madronas and other evergreens" and new 11112/08 

View Guideline limitations to the CCR ~1 0 entitlement used to restrict the 

Meyers' tree height and width were not recorded before the Meyers 

bought Lot 117 and constructed site improvements and their home, they 

"had no constructive notice and took free of the restrictions." Id at 392-

93. Accordingly, no trial court record exists to support the trial court's 

determination that the Meyers must comply with the CRC's letters based 

upon the View Guideline and the 1989 Harkleroad Declaration. The trial 

court's decision must be reversed, the View Guideline declared null and 

void, and O'Briens' complaint dismissed with prejudice. 

II. Harkleroad's Statements of Subjective Intent Cannot Be Substituted as 
"Original Intent" to Create Retroactive Tree Specie Restrictions. 
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The Meyers' Motion to Strike excerpted portions of the Harkleroad 

declarations was filed and argued simultaneously with their Motion for Summary 

Judgment. CP 457-482. The orders appealed included "All pleadings filed in 

support of and in opposition to Defendant's Motion for Summary Judgment" that 

incorporated the Court's and were considered by the County during oral argument 

satisfying RAP 2.4(b). CP 504, CP 508; App. 10; Report of Proceedings, Page 1; 

App.14. Both motions were so entwined that the court should consider all 

pleadings filed by the parties leading to entry of the appealed orders. Right-Price 

v. Connells Prairie Cmty. Council, 105 Wn.App. 813, 819,21 P.3d 1157 (2001). 

Ross v. Bennett, 148 Wn.App. 40, 46, 203 P.3d 383 (2008) cited by 

O'Briens restates the exceptions to the extrinsic evidence rule in Hollis v. 

Garwall, 137 Wn.2d 683, 696, 974 P.2d 836 (1999).5 Ross, citing Bauman v. 

Turpin, 138 Wn.App. 78, 87-89, 160 P.3d 1050 (2007) holds that the drafter's 

intent is a question of fact and is reviewed for substantial evidence. Where 

reasonable minds can reach but one conclusion, questions of fact may be 

determined as a matter of law. Id at 49. Conceding at Page 17 that Harkleroad 

could not testify to the original drafter's intent under Wimberly v. Caravello, 136 

5 "Only in the case of ambiguity will the court look beyond the document to ascertain 
intent from surrounding circumstances." Mountain Park Homeowners Ass'n, Inc. v. 
Tydings, 125 Wash.2d 337, 344, 883 P.2d 1383 (1994). However, admissible 
extrinsic evidence does not include: 1) evidence of a party's unilateral or subjective 
intent as to the meaning of a contract word or term; 2) evidence that would show an 
intention independent of the instrument; or 3) evidence that would vary, contradict or 
modify the written word." (Emphasis added) . 
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Wn.App. 327, 336, 149 P.3d 402 (2006), O'Briens assert that he nevertheless 

"had knowledge of their intent" that could "help clarify any ambiguities." Even if 

admissible for background "circumstances," there is no record evidence showing 

that Harkleroad or the Building Committee ever applied this "standard" in 

reviewing any specific building plans after 1962. 

Harkleroad's Nov. 14, 2011 Declaration refers to April 25, 2006 CRC 

Meeting Minutes singling out Maple trees for eradication. CP 74; App. 12. 

When given repeated opportunities to produce records, Mr. Harkleroad testified 

that he had met with the CRC to "give a general discussion of [his] methods of 

administering the covenants;" but could not recall "what exact documents he had 

given to the Committee [CRC]," and that Evergreen's records were lost, 

destroyed, or otherwise unavailable. CP 746-747, CP 751; App.13. 

Similarly, declarations of CRC chair, Gary Albert, at CP 21-31 and CP 

819-869, contain no building plan records showing that the Building Committee 

or CRC ever applied such a standard to a Somerset Lot. The only historical and 

expert evidence, which was not rebutted by O'Briens, was provided by the 

Meyers who declared that the tree was a valuable landscape amenity that they 

incorporated into their building plans approved by the Building Committee. CP 

686, ~~4-5, 10; CP 1185-1186, ~~3-5; color photo at CP 707; App. 4. 

Given the refusal of the CRC to meet with the Meyers experts to discuss 

their professional opinions, and the absence of physical evidence showing how 
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the new "Madronas and other evergreen trees" standard was ever applied, the trial 

court was left with Mr. Harkleroad's inadmissible conclusory subjective 

statements of original intent. App. 12. These statements that the CRC applied in 

its decision letters unlawfully function as a device to retroactively alter CCR ,-rIO 

entitlements to evade the recording requirements of RCW 64.04.020 and RCW 

65.08.030. See Robert G. Natelson, Law of Property Owners Assn. at §4.4.4. 

Black v. Evergreen Land Developers, 75 Wn.2d 241, 245, 450 P.2d 470 

(1969) cited by O'Briens confirms the finality of the Building Committee's 

review process "to insure that the Blacks' view was not unduly infringed upon." 

This identical Somerset review process was available to all uphill Division 4 

owners. The O'Briens' predecessor, Saunders, and Hodgsons were fully aware of 

the mature Maple tree's presence in their view corridors. Yet, they admit they did 

not object to the Building Committee during the Meyers' home construction 

process. CP 814-816, CP 2; CP 51-56; CP 841-842, App. 9. 

Adding new 11112/08 specie specific restrictions alters, if not defeats, the 

plain meaning of "trees of any type." Fairwood Greens HOA. v. Young, 26 

Wn.App. 758, 762, 614 P.2d 219 (1980). Rules adopted under RCW 64.38.020 

adding "Madrona and other evergreens" restrictions and "view at the time a house 

was built" cannot supersede the CCR ,-rl amendment requirements. They cannot 

-9-



"offend" the recorded CCR's6 by limiting "trees of any type" or act to revoke 

earlier Building Committee decisions. Natelson, supra at §4.2, at 124 (1989).7 

O'Briens claim that Meyers would allow "even a small tree ... to grow to 

an unlimited height just because it was planted and growing in 1962 at the time 

the Covenants were recorded." This argument conflicts with CRC and Harkleroad 

statements that "small trees" in existence in 1962 were to be treated differently 

than "original large trees." CP 333, App. 18; CP 77-78, App. 12. They claim at 

Page 26 that the "Maple tree was not determined to be in violation of the 

Covenants just because it was a maple tree." (Emphasis supplied). 

These arguments openly conflict with Mr. Harkleroad's Nov. 14, 2011 

Declaration where he states that: "[ e ]xisting and new growth maples .. . were 

routinely required to be removed." CP 74; App. 12. They fail to overcome 

undisputed historical photographs showing existing mature trees remaining in 

Somerset Div. 4 on the Meyers' property. CP 329-373; App. 3. They fail to 

answer why the mature Maple tree was left on Lot 117 later purchased by the 

Meyers, and why the O'Briens' predecessors, and other uphill owners, built their 

6 View Guideline at CP 26, App. 6. 

7 "The means employed by the rule must not offend any provision in the declaration or 
other documents of superior force ." Id. "In order for an association regulation to be 
valid, it must be consistent with the documents superior to it.. .In most reported cases 
in which this hierarchy has been disregarded, association decisions were made in 
violation of the terms of the declaration." Id at §4.S. (Emphasis added). 
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homes with the mature Maple tree obstructing their views without any complaints 

being made to the CRe. 

King County Assessor's photos at CP 814-816 CAppo 2), and certified 

Aero-Metric aerial photographs presented to the CRC by the Meyers' experts 

show a mature 70.00 foot tree in 1962. CP 350-353; App.3. These photos were 

publicly available to O'Briens before filing suit. If any "Madrona and other 

evergreen" specie specific "standard" ever in fact existed, Harkleroad and/or 

Evergreen, his employer, waived this standard as permitted under CCR ~5.8 

The record shows that the Meyers confronted the CRC on April 8, 2009 

about the 1989 Harkleroad Declaration. CP 329; CP 380; App.3. The Meyers' 

detailed Report asked that the CRC investigate why Mr. Harkleroad did not have 

the tree thinned or removed from the Meyers' unsold lot in 1970. CP 381. When 

asked to meet to discuss the result of the Meyers' expert reports on May 4,2009, 

the CRC refused. CP 210; App. 17. The CRC's refusal to counter the Meyers' 

expert evidence and produce actual records of where the Building Committee 

applied the Harkleroad tree species standard, explains why O'Briens conspired 

8 "5. Waiver of Restrictions and Limitations. Evergreen Land Developers, Inc., reserves the right 
to enter into any agreement with the grantee of any lot or lots (without the consent of the 
grantees of other lots or adjoining or adjacent property) to deviate from the conditions. 
restrictions, limitations, and agreements contained in this Declaration which shall be manifested 
in an agreement in writing, shall not constitute a waiver of any such conditions, restrictions, 
limitation or agreement as to the remaining Lots in the subdivision, and the same shall remain 
fully enforceable as to all other lots located in the subdivision." CP 804, App. 1; (Emphasis 
added). 
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with the CRC to substitute Harkleroad's conclusory declarations upon which the 

trial court's orders are based. Because no trial court evidence shows how this 

purported "standard" was ever applied to any Somerset lot, O'Briens cannot meet 

its burden or satisfy the substantial evidence test for determining drafter's intent 

under Ross supra at 49-50. Riss v. Angel, 131 Wn.2d 612, 627-30, 934 P.2d 669 

(1997) holds that absent actual evidence, reliance upon such conclusory 

statements is deemed to be unreasonable and arbitrary. Natelson, supra at §4.4.4. 

III. Attempts to Revoke Building Committee Actions and Impose an 
Enhanced "Collective" Treeless View Covenant Should be Rejected. 

O'Briens cite Mack v. Armstrong, 147 Wn.App. 522, 527, 195 

P.3d 1027 (2008) as authority for this court to interpret CCR ,-rIO 

provisions broadly as a "collective" view entitlement without regard to 

existing trees. They argue at Page 33 that the Building Committee's prior 

decisions were not binding; and that it had "no authority to consider 

existing trees when it approved house plans under CCR ,-r3 and ,-r4." 

The covenants were the result of preliminary and final plat 

approvals after grading was complete and plat improvements installed. 

RCW Chapter 58.17;9 See CP 810-811 final plat map (App. 1) and 

Harkleroad deposition testimony at CP 744-754 (App. 13). Applying the 

9 See Benchmark v. Battleground, 94 Wn.App. 537, 972 P.2d 944 (1999); and 
Washington State platting procedures and requirements at RCW 58.17.033 through 
RCW 58.17.190. 
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ordinary and common meaning rule in construing all of the provisions in 

CCR ~10 togetherlOwith the CCR ~1, ~4, ~6, and ~7, a more plausible 

interpretation of "original intent" is that the drafters were attempting to 

simultaneously balance view interference with the preservation of existing 

large trees throughout the entirety of the plat. Otherwise, there would 

have been no reason for even providing the exception language of "no 

trees of any type, other than those existing at the time these restrictive 

covenants ... " "are filed." The developer could simply have denuded all 

platted lots, and restricted the planting of new trees with specific size and 

specie restrictions in recorded CCR's, which Evergreen choose not to do. 

See Day v. Santorsola, 118 Wn.App. 746, 756, 76 P.3d 1190 (2003). 

Asserting now that the Committee "had no authority to consider 

existing trees," in 1970, O'Briens reject their own trial court argument that 

CCR ~4 directed the Building Committee to approve "all house building 

plans" for the "site" in order to preserve views. CP 172-173. These criteria 

include: "harmony thereof with the surroundings" and the effect upon "the 

outlook of the adjacent neighboring property;" and "any and all factors 

which in the Building Committee's opinion shall affect the desirability or 

suitability of such proposed structure improvements or alterations." 

10 Riss v. Angel supra at 621. 
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CCR ~5 authorizes Building Committee review and approval of 

"front yards" and "landscaping." Reading forward, CCR ~1 0 provisions 

when read together with CCR ~4, ~5, ~6, and ~7 show that existing trees 

were part of a single consent-to-construction process that also included the 

review of "fences, hedges or boundary walls" in ~1 o. In this textual 

sequence, the existing tree entitlement provision is inserted and followed 

with exclusive authority ("sole judge") given to the Building Committee to 

determine and then "enforce" unnecessary view interference. The 2001 

CCR Amendments (CP 93-94) did not allow the CRC to revoke Building 

Committee decisions or developer agreements with individual lot owners. 

The "reasonable expectations of those affected by the covenants' 

provisions" of the homeowners, as explained in Mack v. Armstrong supra 

at 527-28, is a key consideration in a reasonable interpretation of the 

CCR's. Mr. Harkleroad's actions described by the O'Briens at Page 17 

disprove any notion that the Building Committee was not involved in 

examining and resolving view interference issues with trees in the 1960' s 

and 70's in implementing CCR ~10. Harkleroad was both the developer's 

agent and Building Committee responsible for reviewing the site, 

landscaping, and building plans. In his 1989 Declaration, and deposition 
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testimony,llhe testified that he made "hundreds" of final decisions on 

view interference involving "the covenant restricting the height of trees." 

His actions track the plan review process identified in CCR ~4, ~6, ~7, and 

~1 0 that determined the reasonable expectations of the parties during the 

1960's and 1970's when homes were being constructed: 

l. Duril'l9 the course ot laY .-p~t with zYervreea, lIlY datt •• 

included re"f'iev of bo'IIsll &DI! site P1Pa for the ~. ~ ooasttuat:ad 
'. . .... 

at Sa.eraet .0. 8. Ower 'the cour_ofyears betve_ 1J6'7 an4 1'7., 

dud.n9 whiCh pe.rl04 bcIIaea vere 1M1D9 9ClIftSt&'Uct.e4 aNI sola. zv.rCJrean 
aa.1n1atere4 the actJ.vU:i._ of t:.he ~rs' a.IrOeUtia. l_lIIMIch •• 

hU'9J:eeD .ull 0VIHl4 the .. jod.ty of tbe lOU. All hervreen·. pxoject 

aaJ)a9fU". I actH a •• M4iator to resol •• dillpQUS relat!n9 to tbe 

subdivision'. written covenanta, lnclo41D9 the covenant re&trictin9 the 

heivbt of tre ••• 

*** 
,. I vas iDvobe4 1D at B.ut 100 J.n.t.uI,ou of lIDo •• plana and 

dtin9 nw.1ev i.n vbJ.eta • .1ev obctraC'UOil v •• at isRe. IIoct of th ••• 

inataDce. v.rtI resobe4 a.1c:UlY bet:V'tln the 1mool..s: ~er •• 

Mrs. Meyers described the Maple tree as "a landscape feature that 

enhanced the value of our property that we could incorporate into our 

patio and lawn area." CP 686 (~4), CP 1185-1186 (~~3-5); App. 4. 

Webster's New World Dictionary, 1351 (4th college edition 1985) defines 

"landscaping" as: " ... adding lawns, trees, bushes, etc." Given the 

covenants' clear concern with the height of "fences, hedges or boundary 

IIMr. Harkleroad also explained this process for Somerset Div. 4 parcels in his 
deposition testimony at CP 750, Page 24, 11. 1-17, App. 13; CP 72-78, App. 2 
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walls" and unnecessary VIew interference concern in CCR ,-rIO, and 

landscaping review/approval in CCR ,-r7, " .. .it would be a strange reading 

indeed" that the EvergreenlBuilding Committee after years of uphill lot 

sales and building plan approvals would not have allowed the Maple tree 

to remain unaltered as a grandfathered tree. The Lakes at Mercer Island v. 

Witrak, 61 Wn.App. 177, 183, 810 P.2d 27 (1991). In reviewing this 

evidence, Alliegro v. Home Owners of Edgewood Hills, Inc., 35 De1.Ch. 

543, 122 A.2d 910 (1956) cited in Riss supra at 624 also this point in time 

(the 1960's and 70's) for the Building Committee's review to have 

ascertained the "general benefit of the entire development:" 

" ... a provision empowering a committee to pass on plans and 
specifications for the purpose of determining whether or not a 
proposed building conforms with a general plan of development 
and with applicable restrictive covenants, when clear and 
reasonable and for the general benefit of the entire development 
will be upheld, Hollingsworth v. Szczesiak, 32 De1.Ch. 274, 84 
A.2d 816. (Emphasis added). 

The decisions made by the developer Evergreen and the Building 

Committee through Mr. Harkleroad reflected the application of site, 

landscaping, and building review standards in CCR ,-r,-r 2,3,4,6, 7, and 10 

that he was viewing for view interference then in the 1960's and 70's for 

the benefit of the entire Somerset development. As Evergreen's agent he 

was also authorized under CCR ,-r5 to waive/deviate from the CCR's in 

any agreement with a grantee without the consent of adjoining lot owners 
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that would be binding on neighboring lot owners. His description of this 

process during home construction eliminates any attempt to construe CCR 

~1 0 isolation as a collective treeless view covenant where VIew 

interference can be re-examined and decided anew 40-50 years later. 

Mr. Harkleroad/Building Committee finally decided any 

neighborhood view interference issues when: (1) in 1962 it left the mature 

Maple tree on a platted lot on recording of the CCR's; (2) in 1963 when 

O'Brien's predecessor's building plans on Lot 130 were approved without 

removing the mature tree on then vacant Lot 117 that obstructed their 

westerly views (CP 814-816; App. 2 and photo); (3) in 1968 when the 

Hodgsons' building plans were approved without requiring the removal or 

alteration of the Meyers' Maple tree (CP 841; App. 9); (4) in 1970 when 

Lot 117 was sold and the Meyers' site, landscaping, and building plans 

were approved without removal or alteration of the Maple tree (CP 707; 

App. 4); and (5) again in 1973 when the Saunders' purchased their lot and 

when building plans were approved without requiring the removal or 

alteration of the Meyers' Maple tree (CP 55; App. 9). Query in this 

context under Mack v. Armstrong supra l2 whether it was "reasonable for 

the Meyers' to expect" that their tree was grand fathered where Saunders 

12 The Meyers' expectations were explained in their Report to the CRC at CP 380-381. 
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later admitted that a mature Maple tree existed on the Meyers' property 

when they built their home in 1973, and that the Meyers actually reduced 

its height that "improved our sky view." CP 55; App. 9. If Meyers 

improved the Saunders' "sky view" by reducing the tree's height, why not 

the Hodgsons' views (and other uphill owners') whose photos served as 

the basis for the second CRC decision letter further reducing the height of 

the Meyers' tree? CP 841-843, App. 9; CP 68-71, App. 8. 

O'Briens are seeking far more than an interpretation that "protects 

homeowners' collective interest" at Page 13 citing Ross, supra at 49-50. 

They seek an interpretation to enhance the value of lots and homes 

constructed in the 1960's and 70's with partial view obstructions "[a]s part 

of the collective, even those owners who may not have views are 

benefitted by the increase in property values of those persons with views." 

(Emphasis added). If this wide-sweeping reading of CCR ,-rIO and 

"original intent" of the drafters were intended, the CRC rejected such a 

reading in its First decision letter at CP 63 stating that: 

"The view the covenants are trying to preserve is the view in 
existence at the time the covenants were recorded; i.e., early 
1960's." App. 8; (Emphasis added). 

O'Briens in effect are asking this court to rep1at Somerset Div. 4 

and renegotiate lots sales by removing or altering existing trees to open 
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views that the CRC even admitted they were not entitled. 13 Imposing a 

wide-sweeping "collective" view corridor "even at the expense of trees" 

causes harm and is discriminatory. Natelson, supra at §4.4.4. It renders 

meaningless l4final decisions under CCR ~4, ~7, and ~10 review criteria 

made 40-50 years ago. The time to seek an "increase in property values" 

for "those owners who may not have views" was at time of purchase as 

bargained for consideration. Uphill owner complaints of limited views lie 

with the developer Evergreen who was not joined as a party. 

Q'Briens cite Black supra to support an expansive "priceless view" 

concept. Black does not deal with any Somerset covenant interpretation. 

The Blacks were induced to purchase their Somerset lot by the oral 

guarantees and a promotional brochure warranting a "priceless view will 

(WOUld) never be impaired." Id at 243-44. Black supra at 245, however, 

confirms that final view interference decisions and enforcement actions 

were being made in the 1960's 70's by the Building Committee. Unlike 

O'Briens, Black objected in writing to the Somerset Building Committee 

on July 12, 1964 stating he was not consenting to the obstruction of their 

13 See First Decision Letter of May 28,2009, Page 1 stating: "The view the covenants 
are trying to preserve is the view in existence at the time the covenants were 
recorded; i.e. early 1960's." CP 63; App. 8; (Emphasis added). 

14 Courts will not construe instruments that result in meaningless acts. Greer v. 
Northwestern Nat. Ins. Co., 36 Wn.App. 330, 337, 674 P.2d 1257 (1984) citing 
Continental Cas. Co. v. Darch, 27 Wn.App. 726, 731, 620 P.2d 1005 (1980). 
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views of Lake Washington. Id. When framing of the downhill lot owner's 

house "disclosed their view would be impaired," the Blacks immediately 

[not 40 years later] sued the developer Evergreen and realtor. Id at 246. 

The Hodgsons described the Meyers' Maple tree as a "small 

wispy tree." The CRC used the Hodgsons' photos to significantly lower 

the tree's already reduced height. CP 841-843, App.9; CP 68-71, App. 8. 

The Meyers' experts and County Assessor disproved these facts, showing 

the Maple tree to be fully grown ±70.00 feet tall in 1964. CP 814-816; 

App.2; CP 348-372; App.3. The second decision letter also conflicted 

with first decision letter where the CRC noted that the tree was no taller 

than it was in 1964. CP 64. The Meyers themselves reduced its 

height15improving "sky views" as Saunders noted in their CRC complaint. 

CP 55; App.9. Like the Saunders (CP 55), and O'Briens' predecessors 

(CP 814-816), the Hodgsons filed no complaints with the Building 

Committee during the Meyers' construction review in 1970. Both owners 

had the same opportunity to object to the Maple tree on Lot 117 when they 

purchased and constructed their residences in 1963 and 1968, but failed to 

15 See CP 1186-1187 at ~7 where Mrs. Meyers states: "Anyone familiar with the 
neighborhood could easily see from the photos that when we bought and built our 
house in 1970, the tree was full grown. Over time. we actually shortened the height 
and width of the tree. A portion of the tree was destroyed in a wind storm in the mid-
1980's that reduced its overall width. App. 4; (Emphasis added). 
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do so. CP 814-816; App. 2; CP 841-843, App. 9. They waited 40+ years 

until they " ... received the 11 /12/08 version of the ... View Guideline ... " 

advising them that grand fathered trees were "subject to restrictions." CP 

841. The "collective" priceless view construction of CCR ~1 0 sought by 

the O'Briens was accordingly rejected by the Building Committee when it 

preserved existing large trees while balancing surrounding neighborhood 

harmony under CCR ~4 and ~10 review criteria. O'Briens' knowing 

silence/acquiescence is an admission ratifying the Building Committee's 

earlier approval of the Meyers' development plans that estops O'Briens' 

from raising new view interference claims. Huff v. N. Pac. Ry. Co., 38 

Wn.2d 103,114,228 P.2d 121 (1951). 

O'Briens argue at Page 35 " ... [t]here is no proof that the Building 

Committee in 1970 considered the Maple Tree under Section 10 ... ;" and 

that there is "mere speculation from Mrs. Meyers as to what the Building 

Committee would have done or could have done." O'Briens are the 

plaintiffs who filed this lawsuit and CR 56 Motion. They filed multiple 

declarations, including CRC officers, to support the enforcement of the 

View Guideline and Harkleroad Declaration. CP 21-31; CP 235-240. 

Despite repeated opportunities to do so, they failed to produce any 

platting, Building Committee, and CRC records of tree interference 

decisions related to any Somerset lot or building plan applying this new 
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view interference test. Returning this case to the trial court under such 

circumstances would be a futile exercise. 

IV. The CRC's Actions Are Non-Binding Mediation Recommendations 
that Could Not Serve as the Basis of Enforcement Decisions and the 
Trial Court's Summary Judgment Orders. 

The court's role as noted by Professor Natelson, supra at §§4.2, 

4.5, and 5.2, is to review the substantive validity of the View Guideline 

and Harkleroad Declaration that alters existing tree entitlements; and to 

prevent abusive unreasonable and arbitrary decision-making materially 

affecting recorded entitlements. O'Briens pass off the CRC's year-long 

"reconsideration" as " .. . the result of the complainants finally being able to 

respond to the secret evidence submitted to the CRC by the Appellants ... " 

and that " ... there is no formal CRC procedure on how it conducts its 

investigation." CP 1504-05; (Emphasis added). These arguments admit 

that O'Briens and the CRC (who would not meet with the Meyers' 

experts) acted without authority to convert a non-binding mediation 

process into an ad-hoc and de/acto enforcement action. CP 210. 

No authority is cited for the CRC's refusal to provide the Meyers 

any notice and hearing in a reopened investigation materially affecting 

their property rights. No reasons are cited for its refusal to meet with the 

Meyers' experts and instead use lay photos. It had over 11 months to ask 
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Harkleroad (with whom they were meeting)16why he, as Evergreen's 

agent, left a mature Maple tree on Lot 117. CP 381; App. 3. Absent any 

authority, the CRC's decision letters, including the 2008 View Guideline, 

are null and void. See Riss supra at 630, citing Natelson at §4.2 and §5.2. 

V. O'Briens Cannot Serve as the CRC's Enforcement Proxy. 

O'Briens claim they can file a lawsuit on behalf of the CRC to 

support the CRC's enforcement actions. The process followed by the 

CRC belies this argument. On April 2, 2009, The CRC identified five (5) 

available processes that the parties could follow (CP 1544; App. 19): 

1. eRe ~~ ReIoMiQn (d~sIon flee) . 
2. hnendij1lirit One provided MedIaaon wUh oulside mediator or CRC IICIIng lIS mecnator 
3. CllyotBelevue Mecb1Ian • 
4. D~ Judgmenll,_d by • Judge dec;laring Hone patfN'a CO\l8nant interpretaIJon Is the con'*Ione 
5. LaW$Ul fied in Superior Court with a coc.d d.aslon on the oorrecf covenanllnterpretatlon 

The CRC told the Meyers that their "neighbors started this process at one 

and you responded by asking to go to two." The CRC concluded that the 

process followed would be an "Amendment One Mediation Process:" 

16 CP 747, pps. 11-12; App. 13. 

"Q And did you appear in front of the CRC Committee and advise them as a group? 

A Yes, I think I did. Yeah. There was one group, one meeting was held in 
somebody's home, and they asked me to appear and kind of give a general discussion 
of my methods of administering the covenants, trying to give them some insight 
on how the first few years were done." 
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The CRC told both parties that: "As you know, any CRC decision and 

recommendations are non-binding." (Emphasis added). The attached 

"decision tree" concludes with a "Happy ending" terminating the 

dispute/or "Refer to Bellevue Mediation Prog[sic]" if "No." CP 1547; 

App. 19. See also CP 91-103; CP 162-182; CP 711-723. 

These procedures show that the parties participated In an 

"Amendment One Mediation Process (initiated by you as a response)." 

CP 1545; App. 19. The Saunders' complaint requested that the CRC 

"recommend" an "amount of trimming." Saunders, O'Briens, and 

Hodgsons all checked the box "Yes" to participate in the "Bellevue 

Mediation Program to resolve the situation." CP 51, 56, 842; App. 9. 

Nothing possibly suggests that the Meyers willingly submitted to an 

enforcement action authorizing the CRC to "order" them to "comply" with 

a "non-binding" recommendation. CP 508; App. 10. Attempting to now 

shift blame to the Meyers, the undisputed record shows that Saunders and 

O'Briens violated ER 408 by first disclosing the results of the mediation 

before Judge Scott. CP 86, CP 128; App. 20. The Meyers motion to 

strike evidence of the mediation (CP 457-482) was denied. CP 255-264; 

CP 484-485. Mr. Smolinske's statements that O'Briens impermissibly 

disclosed privileged mediation were not rebutted or challenged by 

O'Briens. CP 1493-1500; App. 20. 

-24-



O'Briens openly concede that "they took on the role of the CRC 

and filed suit to enforce the CRC's decisions." (Emphasis added). Specific 

covenant "enforcement powers" provisions of CCR ,-rIO, however, allow 

no delegation to individual landowners. The "sole judge" and enforcer of 

unnecessary view interference decisions is the Building Committee. 

O'Briens rely on the CCR ,-rl general enforcement covenant. However, in 

the event of any conflict between specific and general provisions, the 

specific ,-rIO provisions control. See Mack v. Armstrong supra at 531. 

O'Briens' complaint was neither verified nor pleaded as a 

derivative action required by CR 23.1. CP 580-587. It fails to allege with 

particularity efforts to obtain the desired actions and reasons for the 

CRC's failure to act. CRC Chair Gary Albert states that the CRC in fact 

did just the opposite. It "enforced" its new 2008 View Guideline under the 

ruse of mediation. CP 819-869 and CP 1009-1014. It is the CRC who is 

not joined in this action who bears the burden of proof when it attempts to 

regulate the use of an individually owned parcel. Natelson, supra at 

§4.4.4, note 14 citing Seabreak v. Gresser, 517 A.2d 263 (1986). It 

follows that O'Briens cannot act as the CRC or seek fees on its' behalf 

under RCW 64.38.050. The CRC was a necessary party under CR 17 and 

CR 19 for any enforcement of CRC decisions required to confer subject 

matter jurisdiction. RAP 2.5(a). 
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COVENANT REVIEW COMMITTEE (<;:RC) 
Neighbor Complaint Form 

Complete this form (Items 1 thru 10) and return to: Somerset Community Association 
AnN: CRe 

.. PO Box 5733 
Bellevue, WA 98006 

1. Name(s) of person(s) filing thJs complaint 

JA-Cl=--~ M,4/lJ(){l11? 5~Ld--s 
2. Phone numbers: Day ¥ 2. S-- 603 - 0 B II-2.. 

- .- -. - Eve~l~g-" J( - - -' 7{ ° • '-" • ____ .0 'ou _ . - -

3. Your address 

14610 -f se- ys;-~ c:. J-

4. Name(s) of nelghbor(s) you are complaining about 

VE(2rv i ~ JIIJIVY M €"Y Et<.S 
• 

S. Their address( es) ' . 

IJ?)) ~E ¥N/.:-.(f 
6. Please describe In detail the baSis of yourOmmplalnt (attach additional Information If needed) 

A- LI9-Il ~ c m If-tol. t=. . r~ £ f:::- IJ. T T H ~ /9-,{3 ~ IJ E" 

fleSrOe:Ne.E 1:5 BL~C~/A.J (!i <!JaR. FR,tV' J..AI(JA./ V/G"(4) 
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I 
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l • · '. , 
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~AI ~I( ~4S ep Tilt: ~ t=N.£Jt!) v ~'-'/ ,nV kJ.lO IH II ' TftE::- i: 

"A~~ HA-S &GEA..J j7tfc/A./t=-~ t>b-FtJil6 yG""4...(G rf-~/)~ I 
W.J-/-G?N 41e:- Mt' ()6=--Q H-:e7l £. 1'lJ-I9'7'S- t()~ v£lfr;= TdLI2. J 

7" 4 ~ rR&-t:-- 'VAS b'A'A-4,lD j:::~-T.4b/ll.:::-:t;). /tIIJ /?-II) 0 J,JI'/-S f. 
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EXHIBIT r -1-
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7. Have you communicated with the nEIghbor(s) In question about 
DYes. No . '. . 

8. If so, when did the communications occur (monthlvear) and what was the response? 
(attad! additional Inlormatkm If needed) 

, 
9. What do you want the CRC to do regarding your concerns? 

(Please refer to the limitations of the authority of the CRe In your covenants) 

T ~ Er' (!.~ t::! 1.5 1f8t;~ T ~ E\J A-l. tJ IJ cE IF=" rH'~' ..I. /I) --r.~ f.) p J AJ 6 
Tiff: G . 15" J IV f-l1-cn at'l?tUJ.J:> F..f 71f e:!?~ r/?l:t;, 

£ifE """V L-C) L J J:. E rtf E Q((..(! 10 C ON fA- C., as' (j/\/ 

7/1- ,S /1A ,A.. n-z;;:R..... 'tl-N..c: C' t1 M [;. fl:;) 0 U fL H- (J M b 

J'I-/f./C> .:st=:f=:- Fb~ ycpIlJEL~E~ T)../ E: Ek TENi oF=
.,. H fE: . V-f B t.J...,J tUPr 77lv c· 'T/~ AI j A-PII-J:> .5' rA- TeE. W tV riA- c- . 
e It. r-e=lJ l TIl- E. TIt'€ ~ M us r- TR /A1 "" £" ~ "E. -rr:! r 

--- " . _._--_._-_._--_ . .. -_. --_ .... -" 
- _ . ___ ~ __ . w. · •. ___ ~_. __ 

10. Would you be willing to go to Beflevue Mediation Program to resolve this situation? 

Dyes ' . No 

, 
" 
~. \ 

Cl 2008 S~~t Community Association Page 2 
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COVENANT REVIEW COMMITTEE (eRe) 
Neighbor Complaint Form '. 

Complete this fonn (items 1 thru 10) and return to: ! Somerset Community Association 
ATTN: CRC 

1. Name(s) of person(s) filing this complaint 

James & Edith Bloomfield 

PO Box 5733 
Bellevue, WA 98006 

2. Phone numbers: Day 425-643-7519 (IImbloom@comcast.net) 

Evening 425-&43-7519 

3. Your address 

14000 SE 45th Court 

4. Name(s) of nelghbor(s) you are complaining about 

Vern & Ginny Meyers 

5. Their address(es) 

13911 SE 45th Place 

6. Please describe In detail the basis of your complaint (attach addltlonallnfonnatlon If needed) 

A tree some 50 to 60 feet in height above 1he roof line of the home that owns !he tree intrudes on OUf view of 
Mercer Island, Ihe East Channel of Lake Washington, Seattle. and the Olympic Mountains. Since moving 
into our Somerset home in early 1981 the tree has increased In size by some 30 to 40 percent. 

The tree has been pruned three times, Indudlng after It had been damaged by a lightning strike. 

As tile tree became more Intrusive we were advised by a neighbor that it was a grandfa!hered tree and 
therefore not subject to covenant reshtctJons on height. Reviewing the 1111212008 version of the Somerset 
Association's VIew Guidelines indicates that grandflthered trees are subject to restrictions on intruding on 
views. It is therefore considered by us that the tree ·unnec::esserfly interferes with the view of another 
residence·, Ie, ours and should be reduced In size to mlnlmize the interference. 

W EXHIBIT \="-? '.$ . t e 2008 Somerset Community AssOCiation Two Pages (pIus attachments) 
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Neighbor ComplaInt Form 

7. Have you communicated with the nelghbor(s) in question about these specific concerns? 

DYes IZJ No .. 

8. If so, when did the communications occur (month/year) and what was the response? 
(attach arldltlonaf inforl'Mtion If needed) 

• Ne4ghbors have contacted the Meyers offerfng to pay for the cost of removing the tree and were rebuffed. 

9. What do you want the CRC to do regarding your concerns? 
(Please refer to the limitations of the authority of the CRC ;n your covenants) 

The eRe Is asked to evaluate whether the intruding tree is In fact a -grandfathered tree-. Depending on the' 
result of that Inquiry the CRC is then asked to come to our home and Judge whether the tree In ques1Ion is an 
intruding tree and to what extent It must be reduced In size and height . 

• 0. _, _" ~"._ , , ••••• _ • •• __ . , ••• " __ .,,__ _.. ..~ • __ w • ••• _ _ __ • __ . _._._ . 

10. Would you be willing to go to BelleVUe Mediation Program to resolve this situation? 

[ZJ Yes 0 No 

" 
'j 
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COVENANT REVIEW COMMITTEE (eRe) 
Neighbor Complaint Form 

Complete this form (items 1 thru 10) and retum to: 

1. Name(s) of person(s) Filing this complaint 

Amy &. Stephen Strader 

Somerset Community Association 
ATTN: CRe 
PO Box 5733 
Bellevue, WA 98006 

2. Phone numbers: Day ~4~2o:::5~-7,-46~-85=3~O=--________ _ 

Evening 425-746-8524 

3, Your address 

14007 SE45th Court, Bellewe. WA 98006 

4. Name(s) of neighbor(s) you are complaining about 

Vern & Ginny Meyers 

S. Their address(es) 

1391'1 SE45th P~, Bellevue, WA 98006 
. '. • - iI>J..o! .' . ', .•. ~'. 

., 

6. Please descrl be in detail the basls,.Qf your complaint (iI.ttach add;tionalinformltt:iooolf needed) 
. • .. - .... _-"".1 ............ ~ ..... ~:.._ _ ._ ........ - ..... : .• __ -.. . 

Our view of Seattle, Puget Sound;. ~~~·~)~.~m!iCantly affected by this tree, especially 
when it has leaves. We were informed when weinoved fmc ·txJr hoUse that this tree was grandfathered from 
height restrictions. Every Spring. when the tree gets its foliage. we're strikingly reminded that the tre$ is there 
and the impact on our view. 

I've recently reviewed the 'View Guideline for Somerset' revised 11/1/2008. The goal of these restrictions is 
to -Pfesarve is the View that was observable above the View Line from the Observation Zone at the time the 
relevant Main Floor living Space was BuRt.· From our main floor, there is view blockage of the Olympic 
mountains. which I don't image was there 40 years ago. 

Wff, have two balconies that would not be included according to the definition of "Main Floor Living Space." 
From ~hese balconie~ the yl~. bIQc.kage..,is,~ ~ng!~le ~.~,.Q,a!.~~ .. a!"i,n91_.inclu~ by 
definition, I have beCome·awal'&that·mY'P.fO~·lIIISGS8mentdOl'tSidars;the:.B8tCbnI9$ aQd ~ VIew from 
these locations. In these. assessments, IwtII·not receiw any (ji$count because of a Sarge b:~ blOcking the 
complete view of Seattle in Summer. Therefore,l respectfully request that this circumstance be considered 
as well. 

Further, in the guidelines. I found the following statement -the twenty(20) foot height restriction does not 
apply to Grandgathered Trees, provided they do not unnecessarily interfere with the view of another 
residence.· This tree, whether grandfathered or not interferes Significantly with the view of our residence. 
Additionally, when visiting other houses in the neighborhood, ' .... 13 found their views even more affected. Also \ 
according to these guidelines, when any tree, grandfalhered or not, interferes with the view of another k 
residence the following action is required"lt must be trimmed to a lower height so the resulting vi~ , 
restoration is sufficient Lo prevent the tree from 'unnecessarily interfering with the view of another residence." 
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Neighbor Complaint Fonn 

7. Have you communicated with the nelghbor(s) in 'Question about these specific concerns? 

DYes [ZJ No 

8. If so, when did the communications occur (month/year) and what was the response? 
(«tach tKldItIOMIlnformatJon If neei1ed) 

I've been told that many people haw dIsc:la~8et the issue with the owners without success. 

9. What do you want the CRC to do regarcltng your concerns? 
(Please refer to the limitations of the autltorlty of the Ole In your covenants) 

.. 

r.,. heard f9CI!IntIy ditn espion that the ..... may nul be gra .. ."....... The status d INa tree must be 
datenmed. But mont mportanUy. the guIdMIMIlftUIt be if1bt-t by wI1aCIIwr meani'ls avaHabIe to the 
CBC. I am concerned that ~ ~P to M acx»ptabIe...., ~ result in a maRy tall stumP. 
so a tree raplacament Is, probaBly tNt ~.' " - ." ... -!; . . . 

__ • --.r • - - -. _ .. • 

10. Would you ~ willing to go to ~ile~:Mediati6~ Program to resolve this situation? 

[Z) Yes DNo 

Q 2008 SOmerset Community AssociatIon 
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1" " 
. ' . .:., . 

POLICY OF TITLE INSURANCE 

ISSUED BY 

PiOl1.eer NatioIlal Title. Illsurallce COll1.paI1Y 

a California corporation, herein called the Company, for a valuable consideration. and subject 
to the conditions and stipulations of this policy, does hereby insure the person or persons named 
in item 1 of Schedule A, together with the persons and corporations included in the definition 
of "the insured" as set forth in the conditions and stipulations, against loss 0" damage sustained 
by reason of: 

1. Title to the estate, lien or interest defined in items 3 and 4 of Schedule A being vested, at the 
date hereof, otherwise than as stated in items 2 of Schedule A; or 

2. Any defect in, OT lien OJ: encumbrance on, said title existing at the date hereof, not shown in Sched-
weB;m . 

3. An)· defect in the execution of any instrument ,110\\'11 in item 3 of Schedule A, or priority, at the 
date hereof, over any such instrument, of any lien ot encumbrance not shown in Schedule B; 

provided, however, the Company shall not be liable for any loss, damage or expense resulting 
from the refusal of any person to enter into, or perform, any contract respecting the estate, lien 
or interest insured. . 
The total liability is limited to the amount' shown in Schedule A, exclusive of costs incurred by 
the Company as an in'cident to defense or settlement of claims herennder. 
This policy shall not be valid or binding until countersigned below by a validating officer of the . 
Company. 

In 'Witness "'{"'hereof, Pioneer National Title Insurance Company b~ 
caused its corporate name and seal to be ·hereunto affixed by its duly 
authorized offiCers as of the date shown in Schedule A, the effective date 
of this policy. 

Pioneer N~tional Title Insuranc.e Company 

a· 
by~ /tJ.*~ 

. PRESiDENl' 

Countersigned: AtteJt;:~ N-~ 

By 
tt9~~ 

Validating Signatory 

.. .. . .. _ ... .. -.----- .... 

EXHIBIT 

. SEClUrrAlty 

.~-~ 

.' . '«·;M:~;~~~* • 
. ,: ,.~;:!.:ov; ,,;.2~~ 



.... _ . . 

NUMBER a B=909515=A 
DATE I APRIL 290 1910 AT 8800 AmMe 
AMOUNT a $400000090 
PREMIUMs $199 0 00 

SCHEDULE A 

1 s INSURED 

VERNON Lo MEVERS AND VIRGINIA Co MEYERSo HIS WIFE 

t~~~h~;$?'j;~'i~: -'-;~fl~i;~\~:iil.;iN:O f,.!~E , EST~TEp L..IEN OR INTEREST INSURED BY THIS POLICY IS 

~~=t't' « : ~'; ·· ·· '~;~~ · N'AMEO iNSURED 

,; ;~'.~/.!'~ft01I; 0 LIEN ORtNTEREST INSURED 

FEt ~IMPLE ESTATE 

40 DESCRIPTION OF THE REAL ESTATE WITH RESPECT TO WHICH THIS POLICY 
IS ISSUED 
, .. ,. . 

_ LOT 1170 SOMERSET NOo 40 ACCORDING TO THE PLAT RECORDED IN 
VOLUME 680 OF PLATSo PAGE 29 T~ROUGH 300 IN KING COUNiY.o WASHINGTON 

• . < 

. 6""909~15-AP~E 1----_ .. - -.-.. ---.. - .. . -.- _._--- - -·· ;" t"~,ge~ti98 



SCHE'DULE B 

OEFECTSo LIENS~ ENCUMBRANCES AND OTHER MATTERS AGAINST 
OOES NOT INSUREs 

GENERAL' EXCEPTIONS 

ALL MATTERS SEi FORTH IN PARAGRAPHS NUMBERED 1 TO 4 INCLUSIVE ON THE COVER 
SHEET OF THIS POLICY UNDER THE HEADING SCHEDULE a GENERAL EXCEPTIONS 

SPECIAL EXCEPTIONS 

:, .. . , •. • . ·.~. f! ; tiEtOOr:T~UST TO SECURE AN INDEBTEDNESS OF THE AMOUNT HEREIN 
~~t':;?£;9n{;:5;;1~t'ilI'f·~~~P·';ANf.) . ·,,~V OTHER AMOUNTS PAYABLE UNDER THE TERMS THEREOF ~ 
;~!.,;,i" :' i j; .:;'o[-.,.,,_ l,.t .~.())$.P.~D iN Kt NGCOUNTY ~ WASHINGTON. 
~ "i·",."" . . i · >+A:'MOUNT8 531 ~OOO" 00 

!;C; r-;;\·itb~~OED : !~: ~ t ~ 1 ~ .1 i ~~ 0 
YOiUME/PAGE • 343/611 
""(JOltOR'S NO",. 664!B 51 
GRANiOR 8 VERNON Le MEYERS ANO VIRGINIA C. MEYERS, HIS 

WIFE 
TRUSTEE TRANSAMERICA TITLE INSURANCE COMPANY 
BENEFICIARV EQUITABLE SAVINGS AND LOAN ASSOCIATION, AN OREGON 

CORPORATION 

20 AN EASEMENT AFFECTING THE PORTION OF SAID PREMISES AND FOR THE PURPOSE 
STAT~O HEREINo AND INCIDENTAL PURPOSESo DELINEATED ON THE FACE OF_ 
OR DEDICATED avo SAID PLATe 
FOR 8 PACIFIC TELEPHONE (, TELEGRAPH COMPANY RIGHT -QF WAY 

39 AN EASEMENT-AFFECTING THE PORTION OF SAID PREMISES AND FO~ THE PURPOSf 
STATED HEREINo ~ND INCI6ENTAL' PURPOSES~ DELINEATED ON THE FACE OF.-
OR OEDICATED BVo SAID PLATo 
FOR .' I -PUBL Ie UT I l'll I ES 
AFFECTS8 5 FEET O~ EACH ~ID~ OF ALL 40 FOOT STREETS 

40 AGREEMENT EXECUTED BY AND BETWEEN THE PARTIES HEREIN NAMED 
UPON TH~ tONDITIONS THEREIN PROVIDEDc . .: 
eETWEEN . 8 PUGET SOUND POWER (, LIGHT COMPANY. A CORPO'RATION 

AND EVERGREEN LAND DEVELOPER~o INCD' A CORPORATION 
DATED : 8 NOVEMBER 200 1961 . 
RECbRDED • oStEMBER 290 1961 
AUDITOR'S NOQ8 5369635 '. 
PROVIDING 8 ·FOR iHE INSTALLATION OF AN UNDERGRQUND PRIMARY 

El.ECTRIC DISTIUBUTION , ~X'.§T~.<_M:, .•. _. _____ ... _~_--,..~ •• 

e"'909S1S=A PAGE 2 .-----. ---'-- ----=------~__7_:"T 
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-: - _ 4' '< ~ _ , 

~ ~.:,-~;; -... ~ --= of ... .:. ) •• ~ f , ... ;, ~ -' : ",' " ,~. --'"';'" '- :; to 'j."-~"",,,' • ~- ' .. i' ",;; - , -: ",'~ a~-.. , _" ":;" _ b ..... " ',,< .. ~ "I ~ , .... ~ _ .,._._ _ ___ ';:t " ~~ 

',---

50 COVENANTSo CONDITIONS AND RESTRICTIONS CONTAINED IN SAID PLAT 
AND IN DECLARATION OF PROTECTIVE RESTRICTIONS~ AS HERETO A1TACHEDe 
DECLARATION DAT~D8 FEBRUARY 160 1962 
RECORDED 8 FEBRUARY 19p 1962 
AUDITOR'S NOg & ~3a9232 
EXECUTED BY 8 EVERGREEN LAND DEVELOPERSo INCDO A WASHINGTON 

CORPORATIONe E1 AL 

60 RIGHT OF THE PUBLIC TO MAKE NECESSARY SLOPES FOR CUTS OR FILLS 
U~ON SAID PREMISES IN THE REASONABLE ORIGINAL GRADING OF STREETSo 
AVENUESp ALLEYS AND ROADSo AS DEDICATED IN THE PLAT. 

Q.oEND OF SCHEDULE SaGe 

B-909515~A PAGE 3 ----- -- -_ .. ' -- ---- '-~:""::"":~-'-'---~----Page700 ---
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Sent: Monday, May 04, 20Q9 8:39 PM 

To: Steve Smolinske EXHIBIT~f\..a..---·· 
Cc: Dan Conlin: Susan Edison; Randall Hammond; Jeff Richter 

Subject: Re: View Guidelines 

Steve, \ 
Thank. you for your prompt response. Our next CRC meeting is May 26th and we anticipate providing a decision on t 
Meyer's tree at that time. 

Regards, Gary 

On Mon, May 4, 2009 at 8:05 PM, Steve Srnolinske <SSrnolinske@rainiC;ID!bhg.com> wrote: 
CONFIDENTIAL EMAil -

Gary, 

Yes I am guarding the information you're absolutely correct and please don't interpret my vigorous defending d my In-laws 
as being confrontational 10 the committee. The bottom line is that I am sure that no matter what the decision the neighbors a 
going to sue the MeyerS. If you ·rule in favor of the Meyers they will sue hoping to force a favorable settlement, If you rule in 
favor of the neighbors that wont change the Meyers stance and the again the neighbors sue in the hope of forcing a favorabl 
setUettJent The doCument that I have proVided you is a work product ready to go. to trial that is why it must be protected. T 
burden of proof rests with the neighbors and frankJy what they have proVided does not prove anything and would be laughec 
out of court. I am sure the attorney on the committee has talked to this point. There is no way that the neighbors can 
overoome the fact that the tree was 70 feet tall when the covenants were recorded and according to emalls from both you an 
Dan could continue to grow. 

TIna Cohen and Ward Carson are two very competent and credentialed experts in their fields. If you and the corrmittee WOI,; 

like to talk with them for your education, we are wiJling to pay for their time to discuss their findings with you. Send me an en 
with the request, then I will authorize it and you are free to set up a conference caU or meeting which ever suits your schedul 

Tina's report does not deal with the width of the tree because the covenants do not mentiOn width, they mention height, we 
contracted her to speak to her expertise pertaining to the tree and the covenants to the letter. She also does not speak of 
width because she instead speaks about the n~1ty of the canopy that is there today. The covenants say trees could not 
unnecessarily interfere, the tree does not unnecessarily interfere what is there is necessary for the tree which has been prun 
down to its current height to exist. 

Ward Carson has all the technical data (focal length. height from which the plane flew, sun angles etc. )for the photos he 
mentioned because the company that provides certified aerial photography has that information and they provided It to Wan; 
that is how he was able to make his caJculations and to document them. Without that infom'lation he could not have made h 
calculations. This is why he was unable to make a similar comment on the neighbors photos. Again like Tina he was askec 
do a specific task, calculate the height of the tree. Both these people have professional reputations to defend and uphold $( 

anything they say they are able to defend in court. To answer your question why those photos are better than the neighbo~ 
because the information about height, distance, sun etc. are known and certified and have been interpreted by somebody .., 
is an expert, not.bya group of neighbors weaving a stOI)' to match a photo. 

Ward's comments about elevation are pertaining to the area of the shadow on the groun<:l- It.the9roun<:i sloped sharply awa 
from the tree or the house then the shadow measurement would change. The ground In both ICJcations is ftat so he is able b 
calculate his conclusions based on level ground rather than having to calculate the effects of hills or valleys on the shadow. 
70 foot shadow cast on an upward slope is shorter than a 70 foot shadow going downhill. . 

I have been through a simikir law suit myself and that is ;hy ia~~~ndifng'ihfs ld} ntirAu.m' •• r-as my Father In Laws 
health. Obviously its best to keep attorneys out for as long as possible and the cost down it P9$$ible. SO.being versed in h 
this might unfold I have put together the work product for you with all the facts that a judge will want to reVJeW. Part of the 

5/1912009 Page 210 



· produCt from ~neighbors we are no 
. > They .... have . . . a complaint, spend lots of money on discovery 

and build a case against ours. we . .. the work product With them now then that cuts out allot of the expense they 
would have to incc.ir and would take away a large portion of the detriment to filling a suil · 

or, p ase me if you would Hke to talk with Tina and/or Ward. If you would like to 
share the documents with the neighbors in support of a favorable decision for the Meyers that is something tb,at might be 
possible providing I talk with an attorney prior to their release and that they feel it is advisable. Thank you. 

Steve 

• 
From: Gary Albert [maUtD:albert,gary@gmail.com] 
Sent: Man 5/4/2009 4:10 PM 
To: Steve SmoHnske 
CC: Dan Conlin; Susan Edison; Randall Hammond; Jeff Richter 
Subject: Re: View Guidelines 

Steve, 
I understand your bias in favor of the Meyers, but do not asswne the eRC has a favored position or bias against any 
horit~wnei'. We are charged with the duty to determine if there"llaS been a covenant violation regarding view 
interference and do it as fairly as we can. The fact that we have allowed you to represent your in-laws should be 
testiInent U> that fact. However, you are not helping the process. 

Thedpcument:Y9uha~e ,pro,vided · includes technical information that is above the level of understandi~g for a normal 
'la.y~~~pn~~~ll1Jllittee. We need to verify the &(:Curacy and validity of the information in order to consider it but 
youpreveIlf~ftOfu dOing that by not allowing the information to be used outside of the committee. How can we or 
fu~ ,A;ff~#;'::ri~~.~rs investigate what you have presented as accurate without taking it to others knowledgeable in 
thoSe fieldsor.~:xpertise? The CRC does not have a budget to parse out your report, that would fallon the Affected 
Ne.i~l?o~~d ;t,he~n for ourrcquest. You said it yourself, "Your duty as committee members is to investigate 
and then decide based on the information, not on the popularity of a decision. ... 1t We couldn't have said it better. 

Some problems, Tina Cohen's report references a 1970 photo that was not included in her document. She notes 
phOtbsare available on request, but you must authorize permission before we can contact any individual or finn. 
There were other pbotos are included in the report, what happened to this one? Once again, you appear to be 
guarding all of the infoInlation. This report deals with the height of the tree as an important consideration in her 
analy~is, the width of the tree is not without similar consideration. 

Your email says, "According to the photographic analyst we hired, the neighbors photos can not be used to compare 
the trees size. because the focal length of the camera/s the distance from the object and the height above the ground 
are not known." I am assuming Ward Carlson is the photogrammetrist you are referencing in this statement. I looked 
carefully at photograph Al in his report and was similarly wondering what the focal length of the camera was, the 
distance from the object and the height the photo was taken above the ground, the time of day arid the declination of 
the sun but I could not find any mention of those listed. So my question is why should the Photo A 1 that you base 
much of your position on be of any more value than the neighbors photos? 

Also, Mr. Carlson's "tacit assumption in the above process is that the elevation differences across the landsCape are 
not large enough to affect the fit process and erode the 8CCW'8Cy beyond that required by this project." I am not sure 
of which photos he is referring to but am assuming it was those involving the "11 well distributed points." Depending 
on what points were selected, there is about 400 feet of elevation difference between the Somerset Boulevard 
entnihce and the Meyers home. Is that "large enougbt6 affect the fit process and erode the accuracy" of the report or 
not? While your report is substantial in presenting YOllf ~.9 iliS.fiot with~9.~9ns .. tlmln~~Jl.JPlSwering in order 
to be fairly considered. · .. 

. . 

I would ask you to' reconsider your previous positi()n ()r~t J~explain your reason for solely limiting your report to 
theCRC so we have context to your position. . ;.") "";; ,,,.!~': t:<!;)1il'!'· ('. , '. 
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On Fr~ May 1,2009 at 11:13 AM, Steve Smolinske <SSmolinske(@,rainierrubber.cQm> wrote: 
~ -
I don't~lieve that there is anything in the guideUnes, or flow charts you provided that says only shared informatiOn is valid 
for the committees decfsion making process. I do not know how an impartial committee can decide to throw out information 
that is in direct opposition to the easy and popular deciSIon after having viewed those facts. Obviously it would be much 

. easier for the committee to side with the 11 rather than the Meyers and be done with the issue. However youesn not ignore 
the factual evidenoe we presented to you regardless of If It Is shared with the neighbors or not Your duty as committee 
members is to investigate and then decide based on the information, not on the popularity of a decision or on what is shared 
and what is not. You can just as easily Inform the neighbors that the confidential evidence provided by the Meyers 
professional experts, documented the hiStory of the tree and that they never had a view to begin with. Or you could try to 
pen a decision against the tree and have to worry about the fallout from only one neighbor. At this point I don't see that you 
can not not use the information we provided in your decision, the committees job is not to promote harmony amongst the 
largest number of neighbors but is to gather the facts, review them and then to impa~ly and without prejudice to either 
party offer a decision of the Information gathered during the investigation. 

I am sure that from the start When the neighbors spoke with "that lady On the SCA who had seen early photos of those 
lots" (Peter Saunders Email) everyone thought this would be an easy cut down that tree that is obstn.tcting our view decision. 
I am -sure nobody ever imagined that the tree was shorter and had been pruned to maintain Its health and uphlU views and 
had also been left: alone by Gerald Hackteroad. Well, the facts have not turned out to support that view, so we all move on 
with the knowledge that the tree is protected and always has been. 

·If the OQ,rrarnittee should decide to make a decision against the Meyers when that decision comes out, please make note of 
that so 1hat the Meyers can have something on file Ihat states: The Meyers confidential documents were excluded from our 

. deci$iol:ttlecau~th~ would not share that information with the neighbors- You can send that to us via email If you UIce. 
AgaintDemphasf%e the documents provided you are not to be shared with anyone outside of the committee. . 

According lothe photographic analyst wa hired, the ne;ghbors photos can not be used to compare the trees Si2:~, . because 
thE!f9ca1ten9th of the camera/s the distance from the object and the height above the ground are not knoWn .. ""ked if 
there was anyway to use the photos to provide any size information relative to surrounding structures and he said NO not 
with out that information. It is not enough to intuitively look at photos taken from different zoom angles and for a layman to 
say look at this photo Mercer Island Is seen above the tree, then look at this photo Mercer Island Is gone and make an 
assumption that the tree has grown. To many variables to JooI< at the neighbOr photos that way. I already asked him that 
question. Did you compare the Srnolinske Photos with the neighbors photos from 1970? Look at them and tell me the 
difference if you see any? 

Steve 

~---.-----------

From: Dan Conlin [mailto:dan@conlingroup.com] 
Sent: Friday, May 01,2009 10:05 AM 
To; steve Smolinske 
Cc: ~!'b.e!t1N.tv@gmail.com; 'Susan Edison'; 'Randall Hammond'; 'Jeff Richter' 
Subject: R£: View Guidelines 

Steve, 

The CRe met last Tuesday evening to discuss the Meyer's case. As you are aware, the view that our guidelines is intended 
to preserve is the view that was in existence at the time the home was built i.e. mid 1960's. This is where theoooftict exists: 
what was the view at this time? We closely reviewed the document that you had prepared. \Nhlle you presenteQa case for 
the porentlal size of the Meyers Maple tree In 1964, we are uncomfortable with your decision not to share this dqc!Jment with 

__ the ..... A!fected NeighbOrs .. The attorT!ey ~W. ~r COmm~,J~ us that in.Jegal..cases, should thl$~f,qa,~~'the -
eRe, all evidence is shared by both sIdes anywaY.'Thlsgwes each side equal opportunity to present their (Win evidence and 
to refute the evidence provided by the other side. An<i this usually leads to the quickest and least costty ~lu~9n. 
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. . . .... . . .. . is thE!! ME!!YE!!r's tE!!s.timony 'thCit thE!! tree is currently smaller 
than it waSin1!ffl4,p~otogra~Pfovi~ed . . oeighb<)fS(yOU have copies). neighbor's t.,stimony of the tree's growth ov 
the years (qgainshaired With you),the ORO Guidelines (you have a copy), and the Dedaration of Gerald Harkleroad, 
who was the Somerset Development project manager of Evergreen Land Devetopers from 1967 to 1974 (you have a copy) 
you would like us to consider your document in our ruling, the Affected Neighbors must also have the opportunity to review 

Please let us know if you are willing to share It with the Affected Neighbors_ 

Thanks. 

Dan Ctnlin 
CRCMember 

---------------------_ .• __ . __ .-------------
. From: Steve Smolinsk.e (mailto:SSmolinske@rainierrubber.com] 

Sent: Thursday, April 30, 200910:42 AM 
To: dan@cgnllngroup-.com 
Cc albett.gary®gmall.coro 
Subject: RE: View GUidelines 

Dan, 

Just checking back when you feel a decision will be made by the committee? 

Steve 

511912009 
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-_.--- _. ------- ~- ...... - ... ----.. - .-
" '. --.-- - .--------.---~ -_._-------- . __ .,_._. __ . __ ....... _ ... -. . -" 
From: 

Sent: 

To: 

Cc: 

Subject: 

Gary Albert [albert.gary@gmaiLcoml 

Tuesday, March 24, 2009 1 :32 PM 

Steve Smolinske 

Dan Conlin; Randy Hammond; Susan Edison; Jeff Richter 

Re: eRC View Guidelines and the Meyers Tree 

Attachments: Grandville vs Devaney.pdf 

. Sometimes it is very beneficial 
Thanks for stepping in and helping out with your in laws in thi~ process.. I am also looping in the 
to have a third party involved who is not emotionally involved m the questIon. . 
other members of our Covenant Review Committee to keep them up to date. 

To clarify the issue on trees existing at the time of the covenants (a.k.a. gr 
andfathered) : 

• I' W at the time of the covenants 
I, Small existing trees that were not tall enoughto impact a nelghbor S vIe . essarily interfere with a 
could grow to any height (not restricted to 20 ft.) as long as they do ~ot UM( ec less than 20 ft.) if they 
neighbors view. They could also be required to be kept to a lower h.e~ght even w trees after the 
interfered with a neighbors view, (This is essentially the same pr~vlslon ~or ~~f20 ft. and/or not to 
covenants, the exception is that new trees do have a maximum helght of IUn! 
interfere) 

. d'd ot have a particular viewat 
2. O~iginal large trees that were alre~dy tall enoug~ so that a neighbor 1 n taking of a view since there 
the hme of the covenants could contmue to grow higher. There would be no 
was no pre-existing view to be taken. 
. e of your in laws Maple tree, 

There is always a question about expanding grand fathered right.:. In the cas. 'ble or is that an 
as the tree ages and starts spreading out in the horizontal plane, IS t~at pefl1l1SS1 ther than 
expansion ofa grandfathered right?Grandfathered rights have a limIted ~co~ebrafore zoning laws does 
being unlimited. For example, because you have a gravel pit that pre-exIst de wit~ better equipment today, 
not mean you can expand the volume of extraction, even though you coul 

lue of the tree or a second 
According to our attorney, Terry Leahy, the value of the view trumps ~e v~ t 's what we protect in 
story addition in a view community. Since Somerset is a view com~umty tal urt decision that will 
accordance with the covenants and View Guideline, but we will ablde by any co 
provide a more definitive answer. 

. in laws. I have attached 
I hope this helps in working through the process with the neighbors and your 
supplemental information from a Somerset court case that also be of benefit. 

Best regards, 

Gary Albert, Chainnan 
Covenant Review Conunittee 

. , . ...., . ·errubber.com> wrote: 
On Tue. Mar 24,2009 at 11:56 AM, Steve Smohnske <SSmolmskel.~raml 

Gary, 

3/2412009 
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Steve Smo)Jnske 

From: 
Sent: 
To: 
SubJect: 

Hi Jim, 

. . , . .. .. ,' , , -, 

Peter saunders <r.peter.s~undel'5@gmail.C:Orns 
Tuesday. March 31, 2009 1:02 PM 
SteveSmolinske 
Re: Meyers Reply 

I prefer ~o write down my comments to make sure I don't miss any, and to make equally sure [ get them clear 
and precIse. . 

Steve. on behalf to the Meyers. is certainly playing hard ball. $0 collectivClly. we cJCIU'ly have to do likewise. 
Obviously Ginny Meyers is talking the same old .Ido nothing" stance that she has adamantly taken since the 
mid~~vcnties. when the Meyers were first approached about their big tree ptOblem. 

Steve obviously has realized we mean business when he got a copy of Den's response to your email. He decided 
to act quickly 10 avoid a slew of new covenant complaints. We did mention the other parties involved, beyond 
~i1tI~l{~~~[E~ ~ecting in Tukwila. We certainly must include at least a1l1hose neighbors whose 

~~~s are now likely to move at 8. brisk pace. I need to make an important point. The question of the 
~~t¥qa~ oftha.t tree is very definitely going to be the cihidpoint of contention. Thecefore. we need 
to·~. oilVerY sblidground, 'from both physical faots and legal interpretation . 

. frq:Y~tP&tpfis the ClaUse in the covenant interpretation docmnent which made it abundantly clear that any 
. ijjf,!~'fl!k~rIiJ.F.ttt~~d a/betWeen neighbors. t'hat ~ceeded the intent of the covenant and was approved by 
tTifiCilC,w,oJild remain binding on the applicable property owners. and allfuture ownBl'$. 

This not only clearly warns us to be cautious of any substantial compromise in our current dispute with the 
Meye~. it also sets a precedent on allfuture owners. In legal terms then. those initial owners oftbose lots now 

, haVing an obsoured prime view, purchased those lots at a premium view price. Those initial owners had the 
reasonable expectation of retaining their view. beyond the building of single story roof lines and the maximum 
20 foot hlgh tree limits~ and be able to pass that view potential on to all future oWDcrS~ subject to the current 
covenant requirements .. 

We desperately need pictures of that tree at the time of initial lot purcbascs~ around the mid sixtics. I need that 
SeA ladiesl\ame. and contact-info. so I can delve deeper into her contention that she had seen really early 
photos of those lots. We need s~lid evidence to supp011 the degree of grandfathering tba1 the Meyers are entitled 
to. 

Peter. 

EXHIBIT ?r 
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sDlnelthlrln like. the CRC Is to setup a mediation conference wlthrn 10 days Of notification of a 
not 10 be scheduled than 30 days from the complainl Then the parties need to agree on a mediator and I 

have the mediation conference with aft involved parties present wilh a chance to be heard. At this point the only parties 
that have compJainetf to us In wriUng are the Kings, Hodgson. Saunders and JJloomfields, not some ambiguous group 
that JIm Bloomfield ia representing. Any other pgrties that may wish to Jump on at this point are out of luck. Please 
revise the calendar of events to represent the ouliine in the amendments to the covenants dated 2001. I look folWard to 
hearinll back from you. 

Stevt~ 

"-- -'- ... -...... --~-~p---.-----.-,-. ---'---
From: Dan Conlin [mallto:d2lO@qmJlngmup,cornl 
Sent: Monday, March 30,2009 10:37 PM 
To: 'James Bloomfield' 
Cc: 'Peter Saunders'; 'Gary Alberr; 'Randy Hammond'; Steve Smollnske 
subject: RE: Meyers ftepIy 

Jim. 

The process is as oullined on the "decision tree" that I prevlousfysent you. Consider this email as an acknOlNledgment of 
receipt of your complaint and documented communlcatJon wilh Mr •• and Mrs .. Meyer.i. Randy Hammond. another 
member of the CRC, and I wll review thIS case. Part of our revfew Will include viewing this tree from various 
points, revieWing the covenants, as wall as the guideUnes provided by our legal counsel • . It will also Include visiting and 
receiving input from the Meyers and/or theIr sOh-in-law, steve Smonnslc.s. Also, Randy and I would like to visit end 
rece[ve Input from you. and any other members of the group that you are represenllng. I am out of town the rest of thIs 
week, but I will coR or email you to arrange B time to meet next week. 

After investigating the complaint a decision wlJf be made with the collcurrence of the CR C and sent to all parties. After our 
decision Is presented, it Is then up to the parties to find a solution With Bellevue mediation or In Superior COurt WhIle the 
CRC decision is Ilot bindi'!9.J!.ls gWen a Areat deal ofwelaht in both the Bellevue Mediation Program, as well as SU~rior 
Court, if taken that fir. 

( wiD be In touch ... 

Dan Conlin 

-.... _ ... _- - ...... _ .. _----- ..... _------------------------
From: James Bloomfield [mallto:J[mbloO!P@mmcast.net] 
Sent: Mond2IY, March 3P, 2009 5:28 PM 
To: Dan ConlIn 
0;: Peter Saunders 
SUbject: Meyers Reply 

Dan, 

,---p--._--

Please revie"; the attached note from the Meyers' and let me know what t~e 
eRC will do now that we have contacted the Meyers and have not been able 
to reach a resolution of the impairment of our ~iews. 
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..steve Smolinske _r'._"_' ---

"- From: DBn Conlin <diln@connngroup.com> 
Thursday, April 02, 2009 11:33 PM 

'-

Sent 
To: 
(:t;:, 

$ubJect: 
Attachmenl5: 

Steve . . 

Steve Smolinske 

'J~mes Bloomfreld'; 'Peter Saunders'; 'Gary Albert'; 'Susan Edison'; 'Randy Hammond"; 
'Jeff Richter' 
RE: Meyers Reply 
Dispute Rasofutton Pmcess.lXff; Covenant Amendment 246.doc 

1 '~lcHlk:~hiClarirythe nile of1he Covenant Revfew Commfttee (ORO) and our process In reviewing neighbor 
~mpla!nts·.1 ~cppyl~ In both Mr. Bloomfield and Mr. saunders, so there 1& no mlsunderstEinding 011 (lHh~Pilrty'$ 
P~rt. ,I ~m ,Iso ~pYlng In sllother members of the CRC .•• there fn five (5) members, IncludIng m)'salf. . . ' 

m(\ri~n n~tghbor5l1aV8 a conflict over a percalved covenant V1olation; e.g. potentiar view obstruction. ihereere sever. 
proCB$S8S available to them to help resolve this conflict They can be listed as follows: 

1, 9.~CPI~u.~ ResolUllan (d~skln free) , 
2. Am~n4lJ'l811t One provIded Mediation with outside medialor or eRG acting as mediator 
3. Cfly of BeDevue Mediation . 
4. De¢la,ratory Judgm~nt Issued by a Judge declaring If one party's covenant interpretaUon Is the oocteefone 
5. lawsuit fited in Superior Court with a court decfslon on the correct covenant interpretation 

One does not have to foPlow the above; one. two, etc. In order; you can go directly to five. SUtve, the Myers neighbors 
started this process at one and you responded by asking to go to two. That is your choice provided in the FIrst 
Amenc:l:menl to the covenafl~ r \YOuld tlkelOadd(ess each of these p~sses In mQr8 detail. 

Most neighbor complaints, especially regard(ng potential view obstruction. are resolved through number one above; ;.e. 
The CRe Dispute Resolution Process or sometimes referred to as the CloctsIon tree. I have sttached a coPy of the ORe 

. Dispute Resolution Process. As I mentioned. ttlJs Js the process 8Isr1Bd by neighbors of the Myers. The CRC received 
ten (1 OJ written complaint forms. Tbe one Ihlnglhat was m~1ng on each form, as required on the attached process, was 
documented communication with tlle Myers. The CRC Iltsponded 10 eacb complslnant by leUer Infonnlng them that the 
CRG WQuld only get Involved after the complainant hlid doCumented communication with the Meyers. It Is always our 
hope that disputes can be worked out between neighbors without CRe Involvement After meeting with a gro1Jp of 
Meyers neighbors, you responded to Mr. Bloomfield with a oc to the CRe. Mr. Bloomfield then emalled me (see emall 
be(ow) requesting what the next step would be. l responded, with a copy to you, as to fhe next step in the GRG Dispute 
Resolutlon Process (also see email below). 

Your Jnltial response back to me was as follows: 

Dan, 

1 believe proCess goes something like, the eRC IstosebJp Sltled/aUon oonference within 10 days of notTflca.tion of a 
complaint not to be scheduled Isler th~n 3D dayt from the complaint Then the parties need to agree on a medIalor and kl 
have the mediation conference with ell involved parties presenfwllh a chance to be heard. Atthfs point the only pertles 

. that h8ve,complained to US In writing are the KJngs. 1'J9d~san. saund~JS and Bioomfielde. not some ambIguous group 
that Jim Bloomfield Is representing. Any other parties that may wish to jump on at this point are out of luck. Please 
reviseJhe calendar of events to represent rhe outline In the amendments to the covenants dated 2001. I look foIward to 
hearing back from you. 

Steve EXHIBIT f 



· ..... respoo$e Ind"atecsyou wanted to move to the secQnd process listed above; l.a. ~ndmel'lt One 

Amendme·fAnretC~thCl4:Jne==~~~~~~~t,~i=~~~rJ:&.~ 
page 4. However. your follow up response to me (shown below) prompts me to clarify ttj$ prO~$. Ui~Llpto the two 
parties to agree to an.outslde medlator •••• lf they can't agree then the mediator autanaticallv comes tromthe bRe. not 
from. the Somerset AssocIation Board. Therefore your request for "research" on aoardMern,~ElrsI$ . ~Il1b' .h9l .·.·. , '<n~, 
applicable. There are five (5) members of Iile CRC. If the Complainant and the Respondent cann()ta9~on an outsidE 
mediator (and they very seldom do), then the CRC will appoiht one or more memberS of the CRCtoach*S .' " " " 
medlatDI(s). The Mllmdment fulther stales Plat ~$ COI!lplalnant and the ResPondent. if they so ChQ~A~1l e~8tnJ<. 
one member of ~ me from the istOf prospectIVe medJators. You have already exerc~d your tight .~ . ~eme 'frOm 
the ~Ist of prospective mediator6. lJnIess the Comp1aJnants axerolse (heir nght to strike another CRCmel1'lber. .1he 
mediator(s) wl11 be one or more of the remaining four CRC members. As stated In Amendment Oneeft~rhElarlng ffQl'n 
both srdes, tf1e medlafOr(sJ witllssue kT wrfflrtg lhelrftndlngs and reconvnenc1alions to both partIe:ts. -rhIsJs." - ' .. . 
informal, nan-binding mediation With CRC membeni who are not trained In mediation. However, it is hopedtflat this 
proCess will lead to an amiable soJution between the parUes. . 

It"!!"p~~~Y'Mt~~lrI~dmedlalors they. should seek the City of BeUewe Medlaflon service, wh(ch is the 1hird prooesr; 
~c:f'titiove;'ffbOth parties agree to binding mediation or binding arbitrat[on they should seek professional helpwlth 
ti,cpertlse in the cavenants field. Since the mediation process Is essentially advisory, either party can follow .witI1 a legal 
4(!C#~n In QQUrt. .' •. 

. Steve. If you as Iile Respondent, ch06e to conUnue with the mediation process provided by Amendment One as clarified 
abova,w. WIll set up tile meeHn9 Umeand place. We will altiio provfde medlator(s) If you and the complaInants caMC)t 
asr~On ~outslde mediator. If you chose not to conti'nue Wifh fhe medlaUon p(OC6SS provided by Amendment One. file 

. tl1e ORC WlllcolWnue WIth the eRC Dispute Resolutlon Process (see atiached dec1slon tree) initiated by eeveral of the 
......... \.. Me. ~~ .. n. ~ighb~f6. U ~hoUld be noted that lnany event. the eRO will Issue B decIsion whether it. be throughCRC OlspulE 
~ Re~:Proeess (lnitiatedby Meyers ne1ghbo(6) or the Amendment One MediaUon Process (initIated by you as a 

response). . 

-. 

As u know, an eRe decision and recommendations are non-bindi . However the are fr uen" used and refe 
(0 111 OfhtheC~ of elCewe on servlc:ea n 'awsuits file in Superior urt Ue no one can predict what ~ 
SUfjirlDr GQiht JUdge's ruling will be, tflelr intent Is tD Insure the covenants are upheld. By design, the Covenant Review 
CotnJT\lttee (CRC) was created In the Covenants for the sarna purpose. Whlre sludge Is not bound to agree wHh the 
CBC, .ourlrtents are t'he same. Our guIde Is what Is contained In the Somerset Covenan1s: Wo frues of any (YP9. other 
than those fJ'</Sling fit the tll119 th63fJ rastrfctive covenants 0( Some~t, DMs/of1 No. 2, Sof719fSQt, Dlv/.sJon No.4 and 
SQmer.set.DMsion No. 6 ara filed. shall be sJlowsd to grow more than twenty (20) feet In height, provided ~y do not 
unnecesserllylntel"f9re wfththe vlswofsnDther residence. The Building Committ88 ceRe) shall be the soleJtidge in 
deciding wh&ther there has been such an lf1terferenC9.· . 

Please Ie, me know If you have any questions. end If you want to pursue the Amendment One Mediation Process. 

OanConlin 
CRCMember 

___ -....~ ............. ...-..-..-~ __ -...... ..-oA-------
From; Ste\'e Sn10llnske [malfto:SSmolfnske@ralnlenUbber.cnm] 
Sent: Wednesdayl April 01, 2009 12:05 AM 
TO: ~n Conln 
SUbject: RI:: Meyers Reply 

Dan, 

Wilh the selection of board members comIng up IlnClth~ need to start the selection process of a committee member to 
hear both s{des I understand that therQ are.several attomeyJ; on the board, WIll you please research irony of them have 
ever represente'd a simflar case tflat may bras their~InJOll~·~S ma.tter. 'ihlnk that they may also have to excuse 
themselves If they know or have representecf any oft~Complatn'n9 owners or the Meyen>, they would have a better fee! 
for this than me. Also for these, the remaining rru;~mQer~ an~. SCImersers legal counsel please forward the names of any 



·. .. .. .... ex parte prehear'lng communications with any of the parties Involved in this Issue. Please 
fOrward when, Who and wltat was discussed. rfthere were materlars (photos, oed declarations, complaint la(tefli, etc) 
presented 10 any CommHtee Member or vice versa, we need to know these circumstances. Also, can you provide ma 
with the procedural rutes followed by the Board during the68 hearings? I assume that they are exctusive to the parties 0 
are these party proceedings Where the complaining owners show up with a lawyer. and we are expected to do the 
same? It has been my experience In mattets JJke these Iha1 )t Js In everyones best [nterest If all procedures are followed 
the letter~ clearly tayed out and defined. My schedu'e Is wIde open for a meeting next week, after that It begins to fill up 
rather qUIckly. 

Thank you, 

Steve 

-----..- ._ .. ,------
From~ Dan Conlin [malt:o:dan@conllngroup.com] 
Sent; Men 3/3D/2009 10:36 PM 
To: . IJames Bloomfield' 
cc. 'Peter Saunders"i 'Gary Albert'; 'Randy Hammond'~ steve Smolinske 
$I.IbJed: I\E: Meyers Reply 

JlIll, 

'ff1~ p~ is liS outlined on the "decisIon tfge" thair previously sent you. Consider this emaIl as an ac;lcllOW1edgment c 
receipt Of your complaint and documented communlcaHon wJth Mr •• and Mrs •• Meyers. Randy Hammond. another 
member of1he eRC, and 1 will revi~w1l1ls case. Part of our review wlillncJude viewing this tree from various 
poln~,revlewfn9 the covenants, as weir as the glildel1~ pn:>VIded by our legal counsel. It wiD also Include visiting and 
receiving Input from thet Meyers and/or their son-JrHaw. Steve Smollnske. Also, Randy and I would nke. to vtslt and 
receive Input from You, and any other members of the group that yoU are repres~n6ng. I am out of toWll the rest of this 
week. bUt I will cal! or amaU you to arrange a time to meet next week. 

After investigating the complaint a decision WIll be made with the concurrence of the CRe and sent fQcilipar1ieG. After 01 
decisIon Is ~esented. 1t Is then up to the parties to find a solution with Bellavue medratfon or rn Superior Court WhIle the 

. CRC decision Is not binding. It is given a great deal of weight In bOth the Benevue Mediation Program,as weD as Suparlc 
COlJrt. ff taken that far. 

i wIll be In touch ••• 

Dan Conlfn 

_~_ ... _ • ..,. ..... __ ....... _ .... nil *Zw_ ... --.. __ --..-.. __ • __ , __ -.o' ______ -

From: James Bloomfield (mallto:jTmbloom@comeast.net] 
Seht~ M0nc:2Y, March 30, 2009 5:28 PM 
To: Dan Conlin 
Cc: Peter Saunders 
Subject: Meyers Reply 

Dan, 

Please review the attached note from the Meye~s' and let me know what the 
CQC will do now that we have contacted the Meyers and have not been able 
to reach a resolutiop of the impair.ment of our views. 

Thanks, 

JiIn Bloomfield 
~ 425-643-7519 
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copy of the eRe's April 21, 2010 decision. The Defendants took no action to 

comply with the eRe's second ruling. 

14. On November 12, 2010, all parties and counsel participated in a formal 

mediation with former Judge Steve Scott at JDR. The mediation was, unfortunately, 

unsuccessful. 

15. The Meyers' Maple Tree continues to exist and continues to obstruct 

our views of Seattle, Lake Washington, Mercer Island and the Olympic Mountains. 

I certify (or declare) under penalty of perjury under the laws of the state of 

Washington that the foregoing is true and correct 

DATED this ~~ay of November, lOll, at Bellevue, Washington. 

DECLARATION OF 
PETER SAUNDERS - 7 
PLl617~.ars 

REGINALD 
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al~. 
Reginald Peter Saunders 

JEPPESEN GRAY SAKAl P.S. 
AllDmeys at Law 

10655 NE 4th Street. Suite 801 
Bellevue, Washington 98004 

(425) 454·2344 
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9. The Plaintiffs have complained to the Meyers about the Maple Tree 

interfering with the Plaintiffs' views from their respective properties. Despite 

demand from the Plain~ the Defendants have refused to trim or remove the 

Maple Tree to comply with the Covenants. 

10. The Somerset Community Covenant Review Committee (the HeRe') 

reviewed the Plaintiffs' complaints both on site and in committee and they concluded 

that the Maple Tree was interfering with the Plaintiffs' views and the views from 

houses on several other properties. On or about May 28, 2009, the CRe sent a 

letter to the Meyers stating that the eRC had determined that the Maple Tree was 

interfering with the Plaintiffs' views, and therefore the Maple Tree needed to have 

its canopy width trimmed to 30 feet Attached hereto as Exhibit D is a true and 

correct copy of the CRC's May 28,2009 decision. The Defendants took no action 

to comply with the eRe's decision. 

11. On or about April 27, 2010, the eRC issued a second letter ruling 

regarding the Maple Tree. In it the eRC ordered that the height of the Maple Tree 

. also be reduced significantly. Attached hereto as Exhibit E is a true and correct 

copy of the CRe's April 27, 2010 decision. The Defendants took no action to 

comply with the CRe's second ruling. 

22 ~ 12. On November 12, 2010, all parties and counsel participated in a fonnal 

23 

24 

2S 

mediation with former Judge Steve Scott at IDR. The mediation was, unfortunately, 

unsuccessful. 

DECLARATION OF MICHAEL A. 
O'BRIEN - 5 
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AtIonIeys at Law 
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SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

10 REGINALD PETER SAUNDERS and 
ELIZABEnI SAUNDERS. et al., 
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Plaintiffs, 

v. 

VERNON L. MEYERS and VIRGINIA 
C. MEYERS, ct at, 

Defendants. 

NO. 11-2-1407-4 SEA 

SECOND DECLARA nON OF 
STEPHEN B. SMOLINSKE IN 
SUPPORT OF MOTION FOR 
SUMMARY ruDGMENT 

I. the undersigned. declare under the pains and penalties of the laws of perjury of the 

State of Washington: 

1. 1 am over the age of 18 years and competent to testify to the facts hereinafter stated. 

2. I am the son-in-law of the Defendants Vernon L. Meyers and Virginia C. Meyers. 

3. During the last two years, the Meyers have asked for my assistance in acting as 

their representative to deal with neighboring complaints about their large Big leaf Maple tree 

located on the Meyers property . 

SECOND DECLARATION OF 
STEPHEN B. SMOUNSKE • 1 
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. COLUMSIA CENTER TOWEll 
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small family-owned business in Tukwila. 

care. However, nursing assistants also aid at home and in transporting him to his business. 

5. Having been married to Vern's and Virginia's daughter, Sherri A. (Meyers) 

Smolinske since 1984, [ have personally witnessed over three occasions where the Big leaf 

Maple tree has been limbed and pruned by arborists. This has included trimming both the 

height arid width of the tree. Maintaining the health of the tree has been important to the 

Meyers because it provides a needed summertime canopy for Mr. Meyers during summer 

months while in his wheelchair. 

6. [ personally assisted the Meyers in assembling the infonnation that they requested 

for presentation to the Somerset Covenant Review Conunittee c'eRC") in 2009. This 

infonnation was requested by the CRC to address complaints about the Meyers Maple Tree. 

It included a spiral packet of infonnation that included an analysis of tree height in 1962 when 

the covenants, conditions, and restrictions were recorded. This packet also included historical 

black and white aerial photos assembled by Ward Carson, a certified Photogrammetrist. 

showing what trees existed within Somerset Division 4 during the period of 1960 - 1964. 

These photos show the Meyers' property (Lot 117), Plaintiff Saunders' property (Lot 156). 

and PlaintiffO·Briens' property (Lot 130) during 1960 to 1964 before the Meyers bought the 

Lot and constructed their family home in 1970. These photos are also shown in the 

Declaration of Ward Carson, and as an attachment to Exhibit G of the Gary Albert, Saunders · 

and O"Brien declarations. 

SECOND DECLARATION OF 
STEPHEN B. SMOLINSKE ·2 

WILLIAI'ISON LAW OFFICE 

COLUMBIA CENTER TOWER 
70 r 5&10 Avenue • Sul,e 5500 

P.O. lOX "121 
Sealda . WI.· \181 J9·0821 

TIL. 106.291.04'1 , F .. " 1D,.:Zn.O] 1:1 
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7. Throughout the process of working with the 

complaints about the maple tree, r can recall no instance where the Plaintiffs Saunders and 

O'Briens were able to provide any historic photographs of what views they had at the lime 

they constructed their homes in 1963 (O'Briens' former owners) and 1973 (Saunders). In 

reviewing the Declaration of Gary Albert. Chair of the CRe, dated Nov. )5. 2011 that 

attaches Ward Carson's historic photos, it appears that the CRe was provided no historic 

photos by either plaintiff, the SaundetS and O·Briens. other than what I provided, to detennine 

what views the Saunders and O'Briens had before they constructed their homes on Lots 130 

and 156. 

8. It was during this time in dealing with the complaints that the Saunders and 

O'Briens were asserting against the Meyers before the Somerset CRC that I received an email 

from the CRC Chair, Gary Albert dated March 24. 2009 at Ex. 6. 'This email stated that the 

Meyers' tree was grandfathered: UOri gina 1 large trees that were already tall enough so that a 

neighbor did not have a particular view at the time of the covenants could continue to grow 

higher. There would be no taking of a view since there was no pre-existing view to be taken." 

9. However. this March 24. 2009 email memo goes onto state that there was an 

unanswered legal question regarding grandfatbered sta~ as it dealt with the "width" of the 

Meyers' tree and that this issue was not addressed in original CCR's. Ex. 6. CRC Chair Mr. 

Albert slates that the eRC would respect the decision of a court that '"will provide a more 

definitive answer" to the scope of grand fathered rights under ,10 of the CCR·s. After 

meeting with the Meyers to discuss this email~ they and I both believed that this was the end 

of the matter. They and I both felt that the CRe agreed that the Meyers' tree was 

grandfathered; and that by these statements, the CRC had not recorded any definitive "width" 

SECOND DeCLARATION OF 
STEPHEN B. SMOLINSKE .3 
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COLUMBIA CENTER TOW~R. 
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restrictions amending the 1962 CCR restrictions that were 

Lot 117 and built their home in 1970. The Meyers believed from the memo that until the tree 

"width" issue was resolved by a court that the CRC would have to defer and could not decide 

this issue. 

10. In light or this May 24, 2009 email memo, the Meyers and I were surprised to 

receive the eRe's May 28, 2009 letter at Ex. 9. This letter instructed them to trim the tree 

width to 30.00 feet. Ex. 9. While this letter conceded the height of the Meyers' Maple tree as 

a grandfathered right, its entire focus of this CRC letter was on the ''width'' of the branches of 

the tree. In the binder of materials given to the eRe we included a Report prepared by Twa 

Cohen, ISA. a Certified Arborist Ms. Cohen confinned that the Meyers' Maple tree when 

she measured it in 2009 was actually shorter than it was in 1970 when the Meyers constructed 

their home. She also determined that the Meyers had routinely trimmed the tree with the most 

recent pmning occurring in 2009. She emphasized that and that any " ... attempts to shorten 

the tree, known as toppingJ would kill the tree. II Ex. 11. 

11. In light of the detailed infonnation that we provided to the eRe, it was apparent 

fiom reading the CRC's May 28. 2009 decision letter that they had ignored completely this 

infonnation and the expert advice provided by Ms. Cohen. It contained no professional 

analysis by a Photogrammetrist or a certified arborist who are experts in their own fields 

similar to what we had provided in the spiral binder of professional materials that we had 

provided on April 8J 2009 to the eRe. It was clear to us that their decision to require the tree 

to be trimmed to 30.00 feet was not based upon any science or the 1962 CCR's but was oddly 

based upon the Declaration of a Mr. Gerald Harkleroad. Mr. Harkleroad's Declaration, 

however, involved an entirely separate lawsuit involving an entirely different Division (No.8) 
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located. 

12. In reviewing the May 28, 2009 letter further with the Meyers, we could find 

nothing in the Meyers title report or the original 1962 grandfathered tree covenants that 

limited grandfathered trees to Madronas and Evergreens. I personally confronted Mr. Albert 

in early June of 2009 about the "width" issue contained in the CRC·s May 28. 2009 letter and 

their reliance upon the Harkleroad Declaration as the basis for their decision. I asked him to 

explain how large grand fathered trees could be expected grow when there were no stated 

restrictions in the 1962 CCR's. Mr. Albert did not respond Wltil three (3) months later in an 

email at Ex. ·13 that I have attached as a true and correct copy. He stated that: 

W .. disablJ'U with the concept of a grandralhc= tree ercllting a "view en.'lCment. II A grandlalhClred 1!1:e it 
exB~tl)' what it sounds liket a. tree that is gi Yt."" certain sp:cial c.:oasidcmtion aft long as it exists. Once the tree 
dies or Is mno~ uny rcv~ ttee bcc.-omo, Cl ~~ Ircc and mUd compl1 with 1bo cnVCl1lU1l4; like olhor 
trees that \¥elf: not in eJeiJtcnce at the 1ime the covcuanta Mre recorded. 

13. While this statement confirmed what the Meyers had understood. namely that there 

were no express written and recorded CCR restrictions affecting grand fathered trees on how 

large they could grow, it did not explain how the recorded protections in 110 could be 

arbitrarily trumped by a personal opinion of a Mr. Gerald Harkleroad that the CRC then used 

to require that the Meyers' tree width to be trillUlled because their tree was not a Madrona or 

Evergreen. The followiilg statement at Ex. 13 made it clear to me that while the Meyers' tree 

was grandfathered, it did not matter to the eRe so long as they could assist a neighbor in 

"gaining" a view to which they were not otherwise entitled under the Original 1962 CCR's: 
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The eRe decision fOllnd, bcl'Jed on the information you provided, Ih~ Meyer's tree wa.s a lta: and 

the eRe decLsion a.llowed thul jt was A1Teady in the neighbors 'View in the vertical piMe. J lowe-vcr. the CRe . 
lIIgreed unanimously thot the tT'MS expansion in the hori711ntnl plunc was an \lImecessary view i1\lCrfcrcllCt'! and 
the Maple tree needs to be trimmed back and maintained 10 a 30 fool diameter from i~ CUrrent 60 foot 
diameter. This also complies with the concept round in the Hark.leroad DeeIBration whct'e he stated • 

...... thouSh it Will desirable to mllinlain some oftho~ e]C.isting large trees, in certain casea, we negotiated 
thinning of those existing trees. Agnin, dtts was done in order to gain or protectlhe view .... " 

14. The CRC's May 28.2009 Decision letter made no sense whatsoever me since I was 

sent an email only two months prior from Plaintiff Peter Saunders at Ex. 7 on March 31 , 

2009 stating that he and the neighbors needed pictures of the Meyers' tree as it existed in the 

mid-sixties: 

"We desperately need pictures of that tree at the time of the initial lot purchases. around 
the mid sixties. I need that SCA ladies name. and contact-info. so I can delve deeper 
into her contention that she had seen really early photos of those lots. We need solid 
evidence to support the degree of grand fathering that the Meyers are entitled to." 

15. This email from Mr. Saunders continned our belief that Mr. Saunderli and other 

complaining neighbors had provided no information whatsoever to the CRC to base their May 

28,2009 decision upon in determining the exact views that existed when the original CCR's 

were recorded in 1962, or at any time thereafter when the Saunders, O'Briens' and Meyers 

lots were purchased and their homes were constructed. 

16. Almost another year passed with the Meyers hearing nothing further from the 

neighbors who filed the complaints with the eRC or from the CRe. We both believed that 

because the CRe had confinnoo that the width of the Maple tree was never restricted under 

the original 1962 CCR's just like its height, and that the tree was pennitted to grow and live 

as a protected gmndfathered entitlement under the CCR's. 
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11. With no warning or notice, the Meyers received a completely new eRe decision 
1 

2 
Letter dated April 27, 2010. Ex. 14. This letter indicates that "reopened" their investigation 

3 apparently at the request of Plaintiffs' attorney Mr. Sakai. I read and deal with complex 

4 
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1.8 
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design specifications and govenunental regulations daily in the aerospace industry. I 

personally reviewed the CRC View Guideline (Ex. 4) and the Amended CCR '5 (Ex. 5). I 

can find no provisions for "reconsideration" or "re-investigation" of CRC's first decision 

letter under the CRC's View Guideline or the Amended CCR·s. There is there no mention 

made in this Usecond" decision at Ex. 14 that references any recorded CeR, Somerset Articles 

or By-Law provision for reopening an investigation once a decision has previously been 

made. 

18. I believe that this so-called "reconsideration" decision of April 27. 2010, almost a 

year after the first May 28, 2009 decision letter at Ex. 9, is a farce. Based upon the 

infonnation that our certified arborist. Tina Cohen, ISA, provided in her Report in 2009 that I 

provided to the eRC, the CRC surely knew in issuing this letter that ..... attempts to shorten 

the tree, known as topping, would kill the tree." Please see Ex. IS that I have attached. as a 

true and correct copy of the binder materials that I provided to the CRe on April 8, 2009. 

This infonnation shows that in 1962, and at the time of the O'Briens' home was constructed 

in 1963 that a large mature Maple tree existed on the Meyers~ Lot 117 that was located 

immediately west of the O'Bricns' property. 

19. It is readily evident that a year after the CRC>~ Decision letter, that neither I nor the 

Meyers were provided. any notice of a "reconsideration" process underway with the eRe to 

change their earlier May 28, 2009 decision letter. It is readily apparent that the Plaintiffs did 

not like the first May 28. 2009 decision letter, and then got the CRe to withdraw it. Neither I, \ 
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nor the Meyers, were provided any opportunity whatsoever to respond to the photos presented 

2 to the CRC by the Plaintiffs before the April 27. 2010 letter was issued. Even the most 

3 inexperienced novice unfamiliar with camera settings and focal lengths. could have seen that 

4 the attached color photos used to support this letter could have been taken from any location 

5 with a telephoto lens to support any intended result. There was no certification by my expert 

6 
Photogrammetrist such as Ward Carson, indicating who took the photos. I believe that the 

7 
expert opinion of photogrammeterist Ward Carson explains why these lay photos cannot be 

8 

9 
interpreted in the manner that the Somerset eRe and the neighbors have tried to present 

10 them. r can find no precise date and location and elevation they were taken. It is impossible 

11 to tell what type of lens was used. or that these photos were taken using the View Guideline's 

12 "observation zone" criteria at Appendix A to Ex. 4. 

13 
20. I have also read Mr. Saunders' Declaration dated November 17. 2011 and Mr. 

14 
O'Brien's Declaration dated November 14.2011. Both Declarations state under oath that on 

15 

16 
November 12, 2010 all parties and counsel participated in a fonnal mediation with Judge 

17 
Steve Scott at 1udicial Dispute Resolution C'IDR"). Both Mr. Saunders and Mr. O'Brien state 

18 that 'The mediation was. unfortunately. unsuccessful.'" In making this statement, they 

19 

20 

21 

22 

24 

25 

26 

unfairly imply to the court that the Meyers were somehow the cause for the mediation being 

unsuccessful. 

21. This statement is upsetting to both me and the Meyers because Judge Scott of IDR 

told the Meyers, both in writing and orally, that all mediation matters were privileged and 

confidential. Judge Scott told us that he had also provided this confidentiality warning to the 

Plaintiffs and their attorney_ Compelled to now mswer what I believe is a breach of the 

confidentiality agreement as pact of this costly mediation. I was told by Judge Scott at the 
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.... :: .. 
conclusion of the mediation that his suggestion that both parties employ and ac~ to the 

recommendations of a panel made up of three certified arborists that he (Judge Scott selected) 

to determine how the Meyers' tree could be annually managed was Tejected by the Plainliffs. 

22. I have "ttfO attB.Ched a copy of a King County Department of Ass~m~nts cReal 

Propc!rty Report at Ex. 16 that 1 downln<lded from the internet and printed on November 11. 

2011 that r certify as l.rue and correct copy. This Report indicates that the PlainliffSllunders' 

residence was constlucted in ) 913. This construction would have occurred soltle rhrce (3) 

years after the Meyers constructed their home in 1970. 

Dated Ihis 61lt day of December 2011 at Seattle, W A. 

~-
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