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I. INTRODUCTION

This case involves the interpretation of recorded 1962 covenants
(“CCR’s”) and whether: (1) the Meyers had written notice that restricted
an exception for existing trees to “Madronas and other evergreens” at the
time they purchased Lot 117 and constructed their home in 1970; and (2)
whether the developer’s Building Committee’s prior approval of the
parties’ building plans that preserved the Meyers’ existing tree without
restriction can be changed 40 years later by a successor Covenant Review

Committee (“CRC”).

II. ASSIGNMENTS OF ERROR

No. 1 By not enforcing earlier final decisions of the Somerset Building
Committee, predecessor to the Covenant Review Committee (“CRC”),
that approved Respondents’ and Appellants’ building plans without
requiring removal or alteration of the Meyers’ Maple tree.

No. 2 By not correctly applying the plain meaning of 910 of the
Somerset covenants (“CCR’s”) that created an express exception and
review process that protected the Meyers’ tree as one “...existing at the
time these restrictive covenants of Somerset,...are filed,”.

No. 3 By allowing inadmissible statements of subjective intent that
violated the “context rule” in determining the intent and purpose of the
CCR 910 existing tree exception.

No. 4 By not awarding the Meyers’ declaratory and injunctive relief
where: (a) no restrictions on grandfathered trees, including tree size and
specific tree species, had been adopted and recorded by the plat developers
or as CCR amendments before the Meyers purchased their property; (b)
the only substantial evidence confirmed that the Meyers’ tree was 70 feet
in height at the time of recording of the covenants in 1962; and (c) the
Somerset Building Committee had already decided any view interference

-1-



issue by approving both parties’ building plans without requiring the tree
to be removed or trimmed under CCR 94 and 10 review procedures.

No. 5 By not applying doctrines of laches, estoppel, and unjust
enrichment.

No. 6 By awarding Respondents summary judgment and their attorney
fees and costs.

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

No.1 Does CCR 910 create an express exception for existing trees?

No.2 Did the Meyers receive notice in 1970 at the time they purchased
and constructed their home that CCR 910 existing trees were limited to
“Madronas and other evergreens?”’

No.3 Is the Meyers’ existing tree that received substantive Somerset
Building Committee review in the 1960’s and 1970’s under CCR 94 and
910 consent to construction procedures, now subject to a new determination
by the successor Somerset Covenant Review Committee (“CRC”) that
“...they do not unnecessarily interfere with the view of another residence?”

No. 4 Was a binding view obstruction determination already made by the
Somerset Building Committee under CCR 94 and {10 procedures when
building plans were approved for the O’Briens’ and Meyers’ residences in
the 1960’s and 1970’s who were required to be joined as parties?

No. 5 Does the CRC, as a “mediator,” possess any lawful authority to
enforce CCR 910 covenants and revoke final decisions made by the Building
Committee 40 years ago to now require alteration or removal of the tree?

No. 6 Can the CRC restrict grandfathered “existing trees” under YCCR 10

to “Madronas and other evergreens” only via a 1989 declaration from the
developer’s employee under the “context rule” of construction?

IV. STATEMENT OF THE CASE

1. CCR 910 recorded on Feb. 19, 1962 that is the principal subject of

this appeal provides as follows:












with the surroundings, the effect on neighboring property, and view
impairment. CP 802-811; CP 804, CP 806.

8. No complaints of view obstruction were received by the Meyers
during their building plan review process. They incorporated the Maple
tree as a landscape amenity into their building plans where they have lived
for over 42 years. CP 385; CP 685-687 {3-5.

9 Respondent Saunders’ built their home in 1973 three years after
the Meyers home was built. Their westerly views were already obstructed
by the Meyers’ Maple tree. CP 55; CP 80-86; CP 2482-2483; See App. 7.
10. Gerald Harkleroad confirmed that as the developer’s Building
Committee he reviewed all Somerset Div. 4 building plans for any view
obstruction before allowing construction to proceed.’ App. 11, Page 24.
11. The Saunders asked the Meyers in late 70’s and 80’s about

trimming the Meyers’ tree. CP 55. Saunders recalled that: “They liked

'A Okay... There was a -- this was a building committee, quote, not a recorded
instrument at all. It was a -- it was the developer, me, administering and trying to
help administer the covenants, and mainly -- and mainly to -- to permit work with the
builders in permitting their house to be built, so it wouldn't interfere with the view of
somebody that's already residing on the hill. Okay.

That was my job, one of my jobs...
Did that cover Somerset Division No. 47
Yes.

All of the lots in Somerset Division 47

Y ol AV e

If there was [sic] vacant lots at that time when I was employed, yes, that would have
been Somerset 4...



their tree. It was the reason they bought their house, and as far as the
covenants were concerned, the tree was grandfathered.” CP 55; App. 9.
12.  Following their purchase of neighboring Lot 130 in 1987, the
O’Briens asked the Meyers to prune “minimal” portions of the tree’s
lower limb to enhance their view. CP 400; CP 1188; App. 4.

13.  The Meyers’ arborists routinely maintained the health of their
Maple tree and reduced its height from 70 feet to 63 feet during the 1990’s
and 2000’s. CP 55; CP 371-379; CP 575-576; CP 2514.

14. CCR amendments recorded on Dec. 12, 2001 created the CRC to
“replace, perform the functions of, and have the same rights powers and
authorities as the Building Committee...” CP 711-723; CP 750. They did
not retroactively alter CCR 94 and Y10 covenants. They authorized “non-
binding” mediation procedures (“written findings and recommendations”™)
for homeowner disputes. CP 91-103; CP 162-182; CP 711-723; CP 1543.
15. In 2008 the Somerset Community Association (“Association”)
published an internal “View Guideline.” CP 26-31; App. 5. The View
Guideline was not approved by a vote of the membership or recorded as

covenant amendments. It added terms not appearing in CCR 10 that

A But as a representative of the developer. CP 424; CP 750; App. 13, Page 24.



could not have been provided to the Meyers when they purchased Lot 117
and built their home in 1970:

The Spirit of the Guideline

To preserve the views of a homeowner, the way they were, when the
house was Built.
*rk

The View that this Guideline is intended to preserve is the View that was
observable above the View Line from the Observation Zone at the time the
relevant Main Floor Living Space was Built. Because this Guideline is not
intended to preserve a View that did not exist at the time the house was Built, this
Guideline will not be applied in a way that would force a downhill Owner to
expand or enlarge the View that existed when the relevant Main Floor Living

Space was Built.

ok %

The 20" provision means two things. First, "new" trees shall not be allowed to
grow more than twenty (20) feet. Second, the twenty (20) foot height restriction
does not apply to Grandfathered Trees, provided they do not unnecessarily
interfere with the view of another residence. If either tree unnecessarily interferes
with the view of another residence it must be trimmed to a lower height so the
resulting view restoration is sufficient to prevent the tree from "unnecessarily

interfering with the view of another residence.
1.3

Grandfathered Trees — A tree that existed on the specific property at the time
that the covenants sought to be enforced were first recorded. CP 26; (Emphasis
added).

16. On March 23, 2009, the O’Briens and other neighbors met with the
Meyers claiming that the Meyers’ tree was a new “spontaneous” 2.00 foot
“sapling” that had grown after the Meyers’ lot was developed not entitled
to grandfathered protection as an existing tree at recording of the CCR’s:

“Your lot was platted and the covenant recorded on February 19, 1962 (File
#5389232). Since the land was graded two years earlier removing all vegetation,
there has grown numerous one, two, and three foot tall samplings [sic]. One of
these was allowed to grow into a small ten foot tree by the mid sixties, when
kids, living in the house directly east of you, played on your unsold lot, and had a
rope swing on the tree’s lowest northern branch.” CP 113; (Emphasis added).







“l was advised by my neighbors that when I moved in that the tree was
‘grandfathered’ and therefore not subject to height and view restrictions, so I
have not contacted the CRC regarding the matter.” CP 50; App. 9.

20.  Respondent Saunders asked the CRC to remove the Meyers’ tree
altogether. They confirmed the Meyers’ understanding about the tree:

“They liked their tree, it was the reason they bought their house, and as far as the
covenants were concerned, the tree was grandfathered.” CP 55-56; App. 9.

21. On Mar. 24, 2009 the CRC’s Chairman, Gary Albert, emailed the
Meyers’ son-in-law, Stephen B. Smolinske, confirming that the Meyers’
tree height (reduced in height from 70 feet to 63 feet) was grandfathered,
and could grow higher but that its “width” may not be protected:

“To clarify the issue on trees existing at the time of the covenants (a.k.a.
grandfathered): :

ook
Original trees that were already tall enough so that a neighbor did not have a

particular view at the time of the covenants could continue to grow higher. There
would be no taking of a view since there was no pre-existing view to be taken.

There is always a question about expanding grandfathered rights. In case of your
in laws Maple tree, as the tree ages and starts spreading out in the horizontal

plane, is that permissible or is that an expansion of a grandfathered right?”
*k ok

I hope this helps in working through the process with the neighbors and your in
laws. CP 333; (Emphasis added)

22. On Mar. 31, 2009, Saunders sent Mr. Smolinske an email stating:

“We desperately need pictures of that tree at the time of the initial lot purchases,

around the mid-sixties. I need that SCA ladies [sic] name, and contact info, so I
can delve deeper into her contention that she had seen really early photos of those
lots. We need solid evidence to support the degree of grandfathering that the
Meyers are entitled to.” CP 334; (Emphasis added).
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23. On Apr. 1, 2009, concerned about bias and fairness, Mr. Smolinske
asked the CRC to disclose any ex parfe communications, and provide
copies of procedural rules that the CRC would follow. He asked that CRC
dispute procedures be “followed to the letter.” CP 739; CP 1546-1547.

24.  On Apr. 2, 2009, the CRC explained its review process under the
View Guideline, including mediation procedures that it would follow. The
CRC confirmed that its “decision” was “non-binding.” CP 1545.

25.  On Apr. 8, 2009, the Meyers’ submitted a 57 page Response to the
neighbors’ filed complaints. CP 313-321; CP 329-381; App. 3 excerpts.
It contained historical photos and expert reports from a certified
Photogrammetrist, Ward Carson, and two arborists. Aerial photos of
Somerset Div. 4, before and after recording of the CCR’s in 1962, showed
existing trees that remained after plat development on the Meyers’ Lot.
CP 350-352; App. 3. Mr. Carson’s aerial photos, height calculations, and
opinions are the only expert evidence submitted in this case.

26.  Mr. Carson calculated the tree’s height at 70.00 feet on July 27,
1964. CP 348-355. Arborists Kurt Fickeisen and Tina Cohen calculated a
height of 63 feet on Apr. 6, 2009 that resulted from the Meyers’ pruning in
the 1990’s. CP 371-372; App. 3. Arborist Tina Cohen warned in her

report that any further topping of the tree would kill it. CP 401-411.

-11-



27.  The CRC hired no independent arborist or photogrammetrist to

investigate or rebut the Meyers’ Apr. 8, 2009 Response, stating:

“This document you have provided includes technical information that is above
the level of understanding for a normal layperson on the committee...The CRC
does not have a budget to parse out your report...” CP 211.

28. On May 28, 2009, the CRC issued a “Decision” letter. It directed
the Meyers to have the tree’s “canopy width trimmed to 30 feet.” CP 63-
65; CP 64; App.7. [Note: Once it accepted the neighbors’ complaints, the
CRC possessed no lawful authority under CCR amendments to issue any
“decision” or “ruling” when it was only authorized “mediate” individual
landowner disputes and make written “recommendations” under its
amended CCR’s. CP 91-103; CP 162-182; CP 711-723; CP 1543; App.5.]
29. The CRC letter stated that it was “influenced” by the View

Guideline and Declaration of Gerald Harkleroad:

... We viewed pictures provided by the affected neighbors, as well as committee
generated iIMAP photos from King County (copies enclosed). In addition, the
CRC was influenced by the published View Guideline for Somerset and the

Declaration of Gerald Harkleroad, which outlines the intent of the original

covenants.

We think that it is important to note that the intent and spirit of the Somerset
Covenants, and therefore the CRC View Guidelines, is to preserve the views of a
homeowner...However, consideration also needs to be given to ‘grandfathered’
trees. The view the covenants are trying to preserve is the view in existence at
the time the covenants were recorded; i.e., early 1960°s.

Original large trees that were already tall enough so that a neighbor did not have
a particular view over the tree at the time the covenants could continue to grow
higher as long as it did not block other existing views. There would be no taking
of a view since there was no existing view to be taken. However. this does not
allow a tree to take away an existing view by spreading out in the horizontal

o o



plane. This is what has happened with your tree. A tree’s width can have as
much impact on a neighbor’s views as a tree’s height.
EE

The Declaration of Gerald Harkleroad gives us additional insight of the original
intent of the covenants. To quote Mr. Harkleroad: ‘Though the covenant
language restricting tree height may seem to except from its coverage ‘trees in
existence’ at the time the covenants were recorded. the understanding involved at
the time, including myself, was that this language was intended to cover the full
grown Madrona and other evergreen trees in the subdivision...From this
statement. it is the CRC’s opinion that the original intent of the covenants was
not to protect the horizontal expansion of a maple tree. at the expense of another
homeowner’s view. CP 63-65; CP 77; App. 8; (Emphasis added).

30. On June 5, 2009, CRC Chairman Gary Albert emailed Mr.
Smolinske describing the CRC’s mediation findings as a formal “ruling.”
CP 1609. He congratulated Mr. Smolinske for protecting the Meyers’ tree
stating that the Meyers had received a “fair and impartial hearing:”

“If it is any consolation the neighbors are not happy with the CRC decision
either, which could mean we did a good job of being fair to all concerned and
ruled based on the covenants. Thank you for being a strong protector of the
Meyers and insuring they received a fair and impartial hearing. They should be
very proud.” (Emphasis added).

31. On Aug. 30, 2009, the CRC explained how it arrived at its
“decision,” again misrepresenting the limited mediation authorized by
CCR amendments in reviewing homeowner disputes:

We discussed your email of June 19 and agree that two dates are benchmarks.
The date the covenants were recorded determines if a tree was in existence and
having some ‘grandfathered’ rights. And the date the home was built establishes
the ‘view’ that was observable and protected. Because most homes in a division
were completed within a few years period, there would have been little
observable change in the view from the date of the covenant’s recording.
Exceptions to this, i.e., lot purchased for investment sale at a later date. would be

handled by the CRC and they would make an appropriate determination.
E 2 35

The CRC decision found, based on the information you provided, the Meyer’s
tree was a grandfathered and the CRC decision allowed that it was already in the
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neighbors view in the vertical plane. However, the CRC agreed unanimously
that the frees expansion in the horizontal plane was an unnecessary view
interference and the Maple tree needs to be trimmed back and maintained to a 30
foot diameter from its current 60 foot diameter. This also complies with the
concept found in the Harkleroad Declaration where he stated,

‘...though it was desirable to maintain some of those existing large trees, in
certain cases, we negotiated thinning of those existing trees. Again, this was
done in order to gain or protect the view...” CP 322-324; (Emphasis added).
32.  Dissatisfied, the O’Briens and CRC held secret meetings seeking
to remove the tree altogether. CP 319-320; CP 576; App. 13, Page 21.

33. Without any notice of any ongoing “mediation” or any “fair and
impartial hearing” provided to the Meyers, the CRC issued a second
“decision” letter on Apr. 27, 2010. CP 63-64; CP 68; App. 8. Claiming
earlier that it was unable to “parse out” the Meyers’ expert reports,

historical photos, and tree size calculations, it abruptly reversed course:

“this case has been “re-opened” because “...new evidence has been provided that
shows there were views of the Olympic Mountains over your Maple tree.”

34.  In accepting these photos in secret meetings, the CRC ignored the
Meyers’ expert scientific evidence showing all views partially obstructed
before uphill homes were constructed. CP 331; CP 348-355; App. 3.
Even if the CRC, as “mediator,” could decide view obstruction, its actions
and later trial court decision were not reasonable or supported by
substantial evidence in the record, where the only expert evidence
concluded that the Meyers tree was 70 feet in 1962 that the Meyers later

pruned to 63 feet. CP 329-381; Riss, supra at 627-28.
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39.  The Meyers moved to strike evidence of subjective intent that
violated the “context rule” and hearsay rule. CP 457-482. The trial court
denied the Meyers Motion. CP 255-264; CP 484-485.

40.  The Meyers moved to strike evidence of the mediation submitted
by O’Briens as violative of ER 408. CP 457-482. The trial court denied
the Meyers Motion. CP 255-264; CP 484-485.

41.  The O’Briens and Saunders claimed that they were entitled to an
“unobstructed and protected view” independent of the Building
Committee’s building plan review performed in the 1960’s and 1970’s

under CCR 910 and CCR 94:

“3. Neither of us ever made any statements or indicated in any way our approval
of the Maple Tree on the Defendant’s Property.

4. Neither of us were members of the Somerset Building Committee or Somerset
Covenant Review Committee so neither of us had anything to do with the
approval of the building plans or landscaping plans for the residence constructed
on the [Meyers’] property.

5. The relief we seek...is to simply enforce Section 10...that bind both Plaintiffs
and Defendants... We seek only an unobstructed and protected view, which is
exactly what we were supposed to have per the recorded Covenants. It is a
benefit that we already paid for when we purchased a view home in a view

community.” CP 1016; CP 1018; (Emphasis added).

42.  The Meyers’ summary judgment motion was denied. Judgment
was entered ordering the Meyers to “comply with the CRC’s decisions

dated May 28, 2009 and Apr. 27, 2010.” CP 486-492; (Emphasis added).
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43.  Onreconsideration the trial court declined to dismiss Respondents’
Complaint for failure to join the CRC as necessary parties under CR 17
and CR 19. CP 496-522; 533-539; 578-579.

44,  The trial court awarded Respondents their fees and costs under

“CCR §18,RCW 4.84.330 and RCW 64.38.” CP 2353-2357; App. 10.

V. SUMMARY OF ARGUMENT

When recorded in 1962, CCR {10 unambiguously excepted “existing
trees” that were part of a “consent to construction” process for building plan
review as a common plan of development for all Somerset lots. CCR 910
expressly excepted trees of “any type” “existing at the time” the CCR’s were
recorded. The height and width of protected “existing trees” was not then,
and is not now, restricted by CCR 410 or any CCR amendments.

If CCR 910 is ambiguous [which it is not], the Berg v. Hudesman
“context rule” shows that the final decision on view obstruction was already
made by the CRC’s predecessor, the Building Commiittee, over 40 years ago.
Indisputable evidence shows the O’Briens’ and Saunders’ westerly views
were already obstructed by the Meyers’ maple tree in 1963 and again in
1973 when their homes were constructed. When the Meyers received their
building plan approval in 1970, the Building Committee did not require
removal or alteration of the Maple tree. Individual lot owners are estopped

or barred from collaterally attacking the final Building Committee decisions.
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Neither the CRC nor trial court should substitute the judgment of the
Building Committee that left the Meyers’ tree in place for over 40 years.

The CRC cannot arbitrarily evade formal notice and CCR
amendment requirements. It cannot, as mediators, retroactively apply a new
2008 View Guideline using an inadmissible employee declaration to alter the
express exception for existing trees as an expression of “original intent”
limiting it “Madronas and other evergreens” that the Meyers had no notice
of in 1970 when they bought Lot 117 and constructed their home.

The O’Briens initiated the CRC’s mediation process for reviewing
view obstruction complaints. If the CRC sought to enforce CCR 10
covenants, it could not act as a mediator under its amended covenants. It
could not conspire to hold secret “reconsideration” meetings with the
O’Briens, claim that its actions were “non-binding” (CP 1545), and then
issue “rulings” directing the Meyers reduce the tree’s height and width. In
either capacity, it could not disregard the Meyers’ expert evidence showing
an existing mature Maple tree on Lot 117 already obstructing uphill views at
the time the CCR’s were recorded in 1962. If not enforced by this court, the
expressed entitlement for existing trees under CCR 910 is rendered
meaningless.

The trial court erred by misreading CCR 910 and misapplying the

“context rule.” It accepted inadmissible unilateral evidence of subjective
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intent that modified CCR 10 and which disregarded the only expert
evidence showing a mature 70 foot Maple tree already obscuring uphill
views at the time of CCR recording and later when uphill homes were
constructed in the 1960’s and 70’s.

The court cannot jurisdictionally decide these prior actions of the
developer’s Somerset Building Committee and enforcement of 10
covenants, and their successor Covenant Review Committee, without

requiring that these parties be joined under CR 17 and CR 19.

VII. ARGUMENT

A. CCR 910 Unambiguously Excepts Existing Trees From Any
Restrictions as a Specific Expression of Original Intent.

The interpretation of covenants is a question of law reviewed de novo

~on appeal. Day v. Santorsola, 118 Wn.App. 746, 756, 76 P.3d 1190 (2003).

Courts determine the original drafter’s intent and covenant’s purpose at the
time it was drafted. Principles for construing covenants are set forth in

Bauman v. Turpin, 139 Wn.App. 78, 88-9, 160 P.3d 1050 (2007).> Words

* Courts are to determine the drafter's intent by examining the clear and unambiguous
language of a covenant. Burton v. Douglas Cty, 65 Wn.2d 619, 621-22, 399 P.2d 68
(1965). We must consider the instrument in its entirety and, when the meaning is unclear,
the surrounding circumstances that tend to reflect the intent of the drafier and the purpose
of a covenant that runs with the land. Lenhoff v. Birch Bay Real Estate, Inc., 22 Wn.App.
70, 72, 587 P.2d 1087 (1978). While the interpretation of a restrictive covenant is a
question of law, intent is a question of fact. Day, 118 Wn.App. at 756, 76 P.3d 1190
(citing Mariners Cove Beach Club, 93 Wn.App. 886, 890, 970 P.2d 825) (1999))
Extrinsic evidence of intent is admissible if relevant to interpreting the restrictive
covenant. In Hollis v. Garwall, the Supreme Court applied the Berg v. Hudesman 115
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and terms are first construed by their ordinary and common meaning. Riss
v. Angel, 131 Wn.2d 612, 621, 934 P.2d 669 (1997).

The principal covenants being review involve the original intent of
CCR 910 together with the plan review and enforcement provisions of CCR
91, 94, and §18. Asa common plan of development® for the Somerset Div. 4
plat, a sufficient number of existing trees remained on some lots at the time
the CCR’s were recorded in 1962 to warrant treatment as an entitlement
under CCR §10. CP 802-811; App. 1; CP 380-381; See App. 3 photos.

CCR 910 uses strategically placed commas’ to create a clause after
the words: “No trees of any type” “...,other than those existing at the time
these restrictive covenants of Somerset, ...Division No. 4...are filed,...”
This clause represents a “specific enumeration of certain items” that

expressly identifies “existing trees” as a category and exception to tree

Wn.2d 657, 663, 801 P.2d 222 (1990) context rule to interpreting restrictive covenants.
Hollis v. Garwall, Inc., 137 Wn.2d 683, 695-96, 974 P.2d 836 (1999). Under this rule,
evidence of the “surrounding circumstances of the original parties” is admissible “to
determine the meaning of the specific words and terms used in the covenants.” Id. at 693,
974 P.2d 836. (Emphasis added).

* Our primary objective in interpreting a restrictive covenant is ascertaining the intent of the

original parties to the covenants. Viking Props. v. Holm, 155 Wn.2d 112, 120, 118 P.3d
322 (2005). In determining intent, we give language its ordinary and common meaning.
Riss, 131 Wn.2d at 621, 934 P.2d 669. We resolve any doubts in favor of the free use of
land. Id.; (Emphasis added).

4 See Robert G. Natelson, Law of Property Owners Associations, §5.5.2, at 197 (1989).

® A “comma” is defined as a “clause in a sentence; that which is cut off, ...to cut, split...a
mark of punctuation to indicate a separation of sentence elements...” Webster's New
World College Dictionary (2002 Ed.); (Emphasis added).
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height limitations of twenty (20) feet. Rush v. Miller, 21 Wn.App. 156, 159-
60, 584 P.2d 960 (1978); CP 802-811; CP 512-516. “Exceptions,” as noted
by Prof. Stoebuck, function as a device to exclude property from legal
descriptions. Ray v. King Cty, 120 Wn.App. 564, 588, n. 70, 86 P.3d 183
(2004); Vol. 17 Stoebuck, Washington Practice: Real Estate: Property Law
§7.9 at 486 (1995).

Excepting existing “trees of any type” has the “legal effect of
signaling the document’s intent.” Mack v. Armstrong, 147 Wn.App. 522,
527-31, 195 P.3d 1027 (2008). The Dec. 11, 1989 Declaration of Gerald
Harkleroad, later utilized by the CRC to justify its May 28, 2009 letter, also
describes “trees in existence” as an “exception” “from its coverage:”

“7. Though the covenant language restricting tree height may seem to except
from its coverage ‘trees in existence’ at the time the covenants were recorded, the
understanding of those involved at the time, including myself, was that this
language was intended to cover full grown Madrona and other evergreen trees in
the subdivision.” CP 77; App. 11; (Emphasis added).

Applying the ordinary meaning rule, this court should declare that any
Somerset Div. 4 lot containing “existing trees” in 1962 upon recording of
the CCR’s are not subject to any size (height or width) restrictions.

B. The Trial Court Erred by Allowing the Circumvention of CCR

Amendment Procedures that Are More Burdensome than
CCR 910 Restrictions.

CCR 910 expresses an unambiguous exception for “existing trees.”

The only expressed restriction is a height of 20 feet for non-existing trees.
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CP 802-811; CP 512-516. Yet, over the Meyers’ objection, the trial court
admitted Mr. Harkleroad’ s 1989 Declaration used in the CRC’s May 28,

2009 letter that limits existing trees to “Madronas and other evergreens.”

“The Declaration of Gerald Harkleroad gives us additional insight on the original
intent of the covenants. To quote Mr. Harkleroad: “Though the covenant
language restricting tree height may seem to except from its coverage ‘trees in
existence’ at the time the covenants were recorded, the understanding of those
involved at the time, including myself, was that this language was intended to
cover the full grown Madrona and other evergreen trees in the subdivision. In
addition, even though it was desirable to maintain some of those existing large
trees, in certain cases, we negotiated thinning of those existing trees. Again, this
was done in order to gain or protect the view from a resident's main living room.”

[sic] From this statement, it is the CRC opinion that the original intent of the

covenants was not to protect the horizontal expansion of a maple tree, at the
expense of another homeowner's view.” CP 63-64; CP 76-78; CP 486-492;

App. 7; App. 11; (Emphasis added).

(154

These Harkleroad comments on “intent” added size and specie
restrictions are not expressed in CCR 410 or any other covenant. Mack v.
Armstrong, supra at 528-31 rejected arguments that the primary intent was
to preserve views. It confirmed that that restrictions cannot be imposed

that are more burdensome than those provided by specific objective

covenants. cf. The Lakes at Mercer Island HOA v. Witrak, 61 Wn.App.

177, 180, 810 P.2d 27 (1991) citing Fairwood Greens HOA. v. Young, 26

Wn.App. 758, 762, 614 P.2d 219 (1980) (Trial courts may not construe
covenants more broadly than intended.) The effect of the trial court’s
orders directing the Meyers to: “...comply with the CRC’s decisions dated

May 28, 2009 and Apr. 27, 2010...” are to increase the Meyers’ covenant
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burdens by retroactively extinguishing the “existing tree” exception that

are disallowed allowed under The Lakes at Mercer Island, supra. CP 1016;

CP 1018. Such actions are wulfra vires under Murphy v. Seattle, 32

Wn.App. 386, 392-93, 647 P.2d 540 (1982) and a nullity.

Even if correctly admitted into evidence (which it was not), the
“context rule,” discussed below, does not allow a defacto retroactive
amendment of CCR §10 that adds qualifying size and specie limitations to
“existing trees” that were not disclosed to the Meyers when they purchased
their property in 1970.° The Meyers testified that they were not shown any
such limiting species specific restrictions when they purchased Lot 117 and
built their home after their plans had been approved by the Somerset
Building Committee. CP 685-687; CP 574-575; CP 1185-1186. Saunders’
complaint to the CRC confirmed this very point:

“They [the Meyers] liked their tree, it was the reason they bought their house, and as
far as the covenants were concerned, the tree was grandfathered.” CP 50.

¢ Washington courts have held that a purchaser without notice of restrictions on the use
of land takes free of such restrictions. Murphy v. City of Seattle, 32 Wn.App. 386,
392, 647 P.2d 540 (1982) citing: Hendricks v. Lake, 12 Wn.App. 15, 528 P.2d 491
(1974); RCW 65.04.020 et seq.; and RCW 65.08.030 et seq.

See also, Natelson, supra at §5.2 citing Granby Heights Assn. v. Dean, 38
Mass.App.Ct. 266, 647 N.E2d 75 (1995) (Association prohibition of dogs from

common areas invalid where it was not included in bylaws or master deed); and
Natelson, supra at §15.3.1.
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CCR amendments recorded in November 2001 did not amend CCR
910 or revoke the earlier Building Committee decisions approving the
parties’ building plans. CP 91-103; CP 162-182; App. 5. Yet, O’Briens
and Saunders asserted at trial that: (1) the earlier Building Committee’s
actions approving the Meyers’ building plans leaving the tree intact did
not bind them (CP 1016; CP 1018); (2) CCR 910 conferred “unobstructed
and protected views” without regard to grandfathered trees (CP 1016; CP
1018); and (3) that the View Guideline was a “revised covenant” that

would “...address, in more detail, the issue of those grandfathered trees

that unreasonably block neighbor’s views.” CP 55; (Emphasis added).

In this context, Harkleroad’s post-1962 Dec. 11, 1989 Declaration
and View Guideline are a blatant device to emasculate the existing tree
entitlements of CCR {10 and evade the formal CCR §1 amendment
provisions that require majority Somerset Div. 4 owner approval. Absent
CCR amendments that preceded their purchase, the Meyers never received

required written and recorded notice’ that only “Madronas and other

4 See Leighton v. Leonard, 22 Wn.App. 136, 139, 589 P.2d 279 (1978) (written and
recorded notice as a required element of covenant restrictions in William B.
Stoebuck, Running Covenants: An Analytical Primer, 52 Wash. L.Rev. 861, 898-
901, 910 (1977)); Washington Real Property Deskbook, 3d ed., Easement and
Licenses in Land, ch. 3, §3.2 (Wash. State Bar Ass'n 1997) Statute of Frauds
formation requirements for written, signed, and acknowledged instruments under
RCW 64.04.010, .020.
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evergreens” were existing trees. Murphy v. Seattle supra at 392-93, RCW

65.04.020, and RCW 65.08.030. CP 574-575; CP 686-687.

C. The Developer’s Building Committee Already Decided Tree
Size and View Obstruction Matters 40 Years Ago.

It is undisputed that Mr. Harkleroad acting as the “Building
Committee” followed the “consent to construction” provisions of CCR

910 described in Mack v. Armstrong supra at 530. This decision-making

process was part of the drafter’s original intent to review and decide
“existing tree” height and unnecessary view interference during the review
and approval of each owner’s building plans in the 1960°s and 1970’s:

10. Fences and Hedges. All fences, hedges or boundary walls situated anywhere
upon any residential lot must be approved in writing by the Building Committee
as to its height and design prior to construction. No trees of any type, other
than those existing at the time these restrictive covenants of Somerset, Division
No. 2, Somerset, Division No. 4 and Somerset, Division No. 6 are filed, shall be
allowed to grow more than twenty (20) feet in height, provided they do not
necessarily interfere with a view of another residence. The Building Committee
shall be the sole judge in deciding whether there has been such an interference.
In case of violation, the Building Committee shall have enforcement powers as
set forth in Paragraph 1 of GENERAL PROVISION. CP 89; (Emphasis added).

Mr. Harkleroad testified about this decision-making process in deposition
testimony stating that Evergreen’s Building Committee decided these
issues in the 1960’s and 1970’s. CP 424; CP 574, CP 750; App. 13.
Under CCR 910 and CCR 94 review criteria he could have required the
removal, relocation, or alteration the Maple tree based under any of the

following building plan review criteria: “view of another residence,” and
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“unnecessary” “view interference,” “harmony” “with the surroundings,”
the “outlook of the adjacent or neighboring property,” and the “view of
surrounding building sites.” CP 804-806. The Meyers described this
process in their Apr. 8, 2009 Response to the CRC. When they purchased
Lot 117 in 1970, it was only one of a few lots with any significant trees
remaining that they incorporated into their building and landscape plans.
CP 329-381; CP 574-577; CP 707, color photos at App. 4. Importantly,
no neighboring owners complained about the Meyers’ tree, then 70 feet
tall. CP 574, 94-96; App. 4.

The O’Briens’ home on Lot 130 was constructed in 1963. In their
CRC complaint they stated that when they bought their home in 1987 their
neighbors told them that the Meyers’ tree was “grandfathered,” and
“therefore was not subject to height and view restrictions.” CP 50; App. 9.
The Saunders in fact admitted that the Meyers had actually reduced the
tree’s height that “improved their sky view,” but that “the
trimming...encouraged the tree to grow horizontally.” CP 55; App. 9
(Emphasis added).

Following these complaints, CRC Chair Gary Albert emailed the
Meyers’ son-in-law, Mr. Smolinske, on Mar. 24, 2009. He explained the

history of the plat and covenants and advised Mr. Smolinske to “work

through the process with the neighbors” with the information he was
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providing. Mr. Albert stated that the Meyers’ tree was an “original large

tree” that was to be treated differently from “small trees” (CP 333):

To clarify the issue on trees existing at the fime of the covenants (a k.a. grandfathered):

1. Small existing trees that were not tall enpugh to impact a neighbot's view at the time of the covenants could
grow to any height (not restricted to 20 ft.)/as long as they do not unnecessarily interfere with a neighbors view.
They could also be required to be kept to alower height (even less than 20 ft.) if they interfered with a
neighbors view, (This is essentially the sﬁ: provision for new trees after the covenants, the exception is that
new trees do have a maximum height of limit of 20 ft, and/or not to interfere)

2. Original large trees that were already tall enough so that a neighbor did not have a particular view at the time
of the covenants could continue to grow higher. There would be no taking of a view since there was no pre-
existing view to be taken.

Another CRC Albert email dated Aug. 30, 2009 explained the
predecessor Building Committee’s role in reviewing and approving each
home’s building plans:

“We discussed your email of June 10" and agree that there are two dates that are
benchmarks. The date the covenants were recorded determines if a tree was in
existence and having some “grandfathered” rights. And the date the home was
built establishes the “view” that was observable and protected. Because most
homes in a division were completed within a few years period, there would be
little observable change in the view from the date of the covenant’s recording.
Exceptions to this. i.e. lot purchased for investment sale at a later date would be

handled by the CRC and they would make the appropriate determination.” CP
322; (Emphasis added).

From these email statements alone, the CRC, as the Building
Committee’s successor, knew that Evergreen was holding some lots and
selling off others. It knew that an “appropriate determination” as to
neighboring view obstruction issues had already been made by the
Building Committee. CP 322. The Meyers explained these very
circumstances in their Apr. 8, 2009 Response to the CRC before the CRC

issued its May 28, 2009 letter noting Mr. Harkleroad’s personal
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involvement. CP 381; App. 3. Mr. Harkleroad confirmed his role as the
Building Committee in reviewing building plans and view obstruction
issues with trees in his Nov. 14, 2011 Declaration at Y8 to the trial court:

“8. When I was employed by Evergreen, it was at a time when numerous new
houses were being constructed in Somerset. So as new houses were being built,
many existing trees of all types were removed or trimmed in order to ensure that
the new house had an unobstructed view from the eastern shore of Lake
Washington to the mountain or as close thereto as possible.” CP 74; App. 12.
Yet, when given the opportunity, neither the CRC nor Mr.
Harkleroad addressed the Meyers’ Apr. 8, 2009 Response questions as to
why he, as the Building Committee, chose to keep Meyers’ tree without
altering its height or width when reviewing and approving all of the
parties’ building plans in the 1960’s and 70’s. CP 72-78; CP 381. Even if
allowed under the context rule as evidence of “surrounding
circumstances,” these statements confirm that: the tree was “existing” at
the time of filing of the CCR’s; that a binding final determination had
already been made by the Building Committee; and that there was no view

interference to any neighboring lot. These statements and omissions

support a finding under Riss that the CRC actions and trial court’s
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decision are not reasonable and not supported by substantial evidence in
the record.®

Riss, supra at 627-29 holds that a court should not substitute its
judgment “...where a consent-to-construction covenant permits a decision
based upon standards such as aesthetics and harmony with the
neighborhood.” Neither the CRC nor trial court can substitute the
judgment of the Building Committee made 40 years ago. Otherwise, the
finality of “deciding” view obstruction and suitability that was “vested” in
the Building Committee, and based upon specific CCR 4 and 910 review
criteria, would be meaningless.9

D. The CRC’s Letters Are Unreasonable and Unenforceable.

Courts are obliged to review homeowner decisions to determine if
they were reasonable and in good faith,'® followed proper procedures, and
were made with sufficient fact finding. Riss v. Angel, supra at 624-30.
The CRC’s actions are unreasonable and arbitrary under Riss where the

CRC possessed no authority under CCR 910 and CCR 94 to revoke or

8 Substantial evidence is evidence of a substantial quantum to persuade a reasonable

person that the declared premise is true. Wenatchee Sportsman v. Chelan Cty, 141
Wn.2d 169, 176, 4 P.3d 123 (2000).

% Courts will not construe instruments that result in meaningless acts. Greer v.
Northwestern Nat. Ins. Co., 36 Wn.App. 330, 337, 674 P.2d 1257 (1984) citing
Continental Cas. Co. v. Darch, 27 Wn.App. 726, 731, 620 P.2d 1005 (1980).
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repudiate the prior decisions of the Building Committee as part of the
CCR’s “consent-to-construction” process. "’

The CRC accepted the neighbors’ complaints as a “mediator”
under the 2001 CCR amendments. CP 711-723; CP 750. It could only
make “non-binding” written recommendations to the parties and refer the
parties to further private mediation. CP 1543; CP 1547. See Respondents’
Summary Judgment Response, Page 2 at CP 266."* It could not “change
hats” and pursue an adversarial enforcement action under the guise of
mediation; and then issue “decision” letters and “rulings” purporting to
enforce new (Madrona and other evergreen) restrictions to the existing tree
exception knowing that its role as a mediator was limited in making
recommendations. This mediation process did not amend the CCR 10
consent-to-construction process finalized in the 1960°s and 1970’s. Once

the CRC knew from the Meyers’ Response that all of the parties’ building

plans were previously reviewed for view obstruction and suitability review

1% 14 at 624 citing Hannula v. Hacienda Homes. Inc., 34 Cal.2d 442, 211 P.2d 302, 19
A.L.R.2d 1268 (1949).

H Riss supra at 629; Mack v. Armstrong supra at 530; Riss v. Angel, supra at 624-25.

2 See also CRC Chairman Albert’s email dated Mar. 30, 2009” “As you know, any
CRC decision and recommendations are non-binding.” CP 1543.
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criteria under CCR 10 and CCR {4 by the Building Committee, "
reasonableness demanded that it issue a written recommendation that
rejected the owners” complaints, which it failed to do. CP 711-723.

Even if the CRC could issue any binding decision, which it admits
it could not (CP 266; CP 1543), it had to act objectively, impartially, and

k- 14

reasonably in good faith. The second “non-binding” “mediation” letter
directs the Meyers “box” the tree to 30 feet in width; and then drastically
reduce its height (already at 63 feet) to an arbitrary “red line.” The CRC
knew that the Meyers’ experts, who it refused to meet with (CP 201),
measured the tree’s height at 70 feet in 1962. It knew from the Meyers’
arborists’ reports that further topping below its already lowered 63 foot
height “would kill the tree.” CP 68-72; CP 401-411.

In Riss, supra at 628-29, the court held that a building
committee’s decision that was improperly influenced by neighbors was
not reasonable. Here, there is overwhelming evidence that the CRC
“played to the crowd.” Tainted “lobbying,” that was feared by the Meyers,

violates the “reasonableness” and “fair assessment™ factors under Riss

supra at 620-28. Despite assurances that the Meyers were entitled to a

13 CCR review criteria includes: “view of another residence,” “unnecessary” “view
interference,” “harmony” “with the surroundings,” the “outlook of the adjacent or
neighboring property,” and the “view of surrounding building sites.”
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“fair and impartial hearing,” the O’Briens and CRC conspired to eliminate
such a process through a secret reconsideration process. CP 68-72. The
O’Briens’ attorney admitted in open court that his clients secretly met with
the CRC who without notice to the Meyers abandoned its earlier ruling to
issue a tailored ruling to further reduce the height of the tree. Report of
Proceedings, Page 20-21; App. 14.

Even if the CRC could decide the dispute, which it cannot, CCR
910 and Y4 authorize no ex parte “reconsideration” of Building Committee
decisions. The View Guideline and decision matrix show no
“reconsideration” process even for “non-binding” mediation. CP 26-30;
CP 739; CP 1547. No authority for reconsideration is cited in the Apr.
27, 2010 Decision letter. CP 68. The actions of the CRC were not
reasonable or a fair assessment where the Meyers told the CRC in their
Apr. 8, 2009 Response (App. 3) that Mr. Harkleroad Declaration’s did not
explain his personal actions as the Building Committee that left the
Meyers’ tree standing in 1970:

4, Gerald Hackleroad [sic] Declaration, in this document he states that he was
the Project Manager for Somerset from 1967-1974 employed by Evergreen Land
Developers and was involved in over 300 view resolution disputes and site
review meetings.

a. Gerald was performing these tasks when the uphill neighbors and the Meyers
houses were built. Many of the uphill neighbor's homes were built prior to 1970
when the Meyers built their home. Gerald Hackleroad had the authority to but did
not have the 70 plus foot tree thinned or removed from the Meyers unsold lot

when the uphill homes were built.
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The tree was 70 feet tall in 1964 in 2009 it is seven feet shorter at 63 feet. It was
without a doubt substantially larger than it is now both when the covenants were
recorded and when the uphill neighbors built their homes. It is only because of
Ginny Meyers concern for the health of the tree and respect for the neighbors that
it has been so diligently looked after, balancing the health of tree with the
neighbors view concerns. The uphill homes have always had the tree in their
view: Evergreen Land Developers left the tree standing when they cleared the
hillside in 1960. Later when Gerald Hackleroad was the Project Manager from
1967-74 and employed by Evergreen Land Developers and had the authority to
cut the tree down or prune it. he did neither. I have to assume that he and
everyone else involved at that time realized that the tree was protected by the
covenants. How else does one explain that during the massive development of
such a substantial "view neighborhood" as Somerset represented and that
demanded premium prices for premium views that the developer left a 70 foot
tall tree standing 8 years after the covenants were recorded on an unsold lot that
they owned?” CP 381; App. 3; (Emphasis added).

Feigning any understanding of the Meyers’ Photogrammetrist’ s
calculations and conclusions, the CRC claimed that it had no “budget to
parse out” the Meyers’ Report. CP 211. It resisted any effort to examine
or rebut the Meyers’ experts’ opinions and conclusions. CP 187-189; CP
211._Riss supra at 627-28. The Meyers even offered to pay for their
arborists and Photogrammetrist to meet with and explain their expert
opinions with the CRC for this express purpose. CP 210.

The CRC’s actions are arbitrary, biased, unsupported, and
knowingly made in bad faith where it originally stated in earlier email

advisories, *and its first decision letter, that the Meyers’ “original large

= Mar. 24, 2009 email from Albert to Smolinske; Aug. 30, 2009 email from Albert to
Smolinske.
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arbitrarily abandoned its own advice. It accepted new evidence from the
O’Briens knowing that it had given the Meyers no opportunity to review
and respond.

The refusal to allow Meyers to submit any “evidence on the
record” smacks of unfairness. It violates the reasonableness and fair
assessment tests of Riss, supra at 627-28, where the “reconsideration” of
“new” evidence was in direct conflict with its earlier email advisories to
the Meyers of Mar. 24, 2009 (CP 383) and Aug. 30, 2009 (CP 322) that
accepted the Meyers’ tree “existing large tree” 70 ft. in height. The CRC
had over a year to investigate the Meyers’ Response and expert reports. It
did nothing for an entire calendar year. The CRC’s stated its rationale:

“At the time we did not address the height of the tree because verifiable
information was not availed [sic] to show that when the affected neighbors’
homes were built they had a view, as defined in the View Guideline for Somerset,

over your Maple tree.” CP 396-399; (Emphasis added).

Its continuing refusal to address the Meyers’ Apr. 8, 2009 Report
that asked the CRC to investigate the earlier Building Committee building
plan approvals would have answered questions on the views that existed
when homes were built. They could have determined that views and view
obstruction issues already been determined by the Building Committee

and Mr. Harkleroad “when the affected neighbors’ homes were built.”
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that the Board made “objective comparisons with existing homes to
compare size and height” was not tolerated. No “objective comparison” of
these “new” uphill neighbors’ photos was made by the CRC against the
historic photos and expert opinions in the Meyers’ Apr. 8, 2009 by the
Meyers’ Response. The photographs, reports, and analyses from Ward
Carson, and arborists, Tina Cohen, Kurt Fickeisen, and Mark Harman
showing the tree’s height at 70 feet in 1962 and its reduced height at 63
feet in 2009 were completely ignored. CP 371-373, CP 401-411; CP 329-
381; CP 412-414; CP 348-370; CP 372; CP 385-386.

The refusal to even invite the Meyers to rebut this “new” evidence

LTS

is the hallmark of “arbitrary” “unreasonable decision-making” under the
Riss reasonableness factors where: the CRC (and O’Briens) refused to
conduct any expert analysis; where its view methods and comparisons
were not communicated to the Meyers before the Apr. 27, 2010
“reconsideration;” and where its conclusions were based upon false,
inaccurate, misleading lay information. Made without notice and any

objective fair hearing, such actions lacked the bona fides of a thorough

investigation with accurate fact finding supported on the record. See
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Robert G. Natelson Treatise, the Law of Property Owners Associations.'
This court can conclude as a matter of law that the CRC’s “decision”
letters upon which the trial court’s order is based were unreasonable and
arbitrary under Riss.

E. The Trial Court’s Decision Was Based Upon Inadmissible
Context Rule Evidence.

The trial court’s Order requiring the Meyers to “comply with the
CRC’s decisions dated May 28, 2009 and Apr. 27, 2010” are predicated on
the inadmissible Harkleroad Declarations of original intent over the Meyers’
objection. CP 72-78; CP 218-264; CP 486-492. The “context rule”
articulated in Berg v. Hudesman, 115 Wn.2d 657, 801 P.2d 222 (1990)
allows courts to consider “the surrounding circumstances that tend to reflect

29 €L

the intent of the drafter and the purpose of a covenant” “...when the meaning

[of the covenant] is unclear.” Id at 666-67. See also, Bauman v. Turpen,

supra at 89. As noted in Bloome v. Haverly, 154 Wn.App. 129, 138-39, 225

P.3d 330 (2010), citing Hollis v. Garwall, supra at 690 the “context rule”

cannot be abused:

...there are limitations on the kind of extrinsic evidence a court may consider. As

15 Robert G. Natelson, Law of Property Owners Associations, §5.2, at 173 and
§10.3.2.3-§10.3.2.3 (1989) setting forth reasonableness criteria and affirmative
duties in making ad-hoc decisions. Decisions: (1) must be made in good faith; (2)
cannot be arbitrary and capricious; (3) must be consistent with governing documents
and reasonable procedures followed; and (4) be supported adequate data gathering
and fact finding.
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our Supreme Court explained in Hollis, admissible extrinsic evidence does not
include: Evidence of a party’s unilateral or subjective intent as to the meaning of a
covenant word or term; Evidence that would show an intention independent of the
instrument; or Evidence that would vary, contradict or modify the written word.
137 Wn.2d at 695, 974 P.2d 836. ‘Extrinsic evidence is to be used to illuminate
what was written, not what was intended to be written.” Hollis, 137 Wn.2d at 697,
974 P.2d 836 (citing Nationwide Mut. Fire Ins. Co. v. Watson, 120 Wn.2d 178, 189,
840 P.2d 851 (1992)). (Emphasis added).

Mr. Harkleroad’s Declarations are rife with inadmissible legal
conclusions and statements of subjective intent. CP 72-78. He could not
testify to “original intent.” He was not the “drafter” of the CCR’s. CP 749.
He was not the plat applicant, developer, or owner of Somerset Div. 4. CP
73, 95; CP 424; CP 748, 751; App. 12. He was an employee only of the
plat’s developer, Evergreen. CP 73, §3; CP 746, 750. He “was responsible
for reviewing building plans for new homes” in Somerset Div. 4. CP 750;
App. 12. Accordingly, he was not competent to express any knowledge of

the drafter’s “original intent.” See Bauman v. Turpen, supra at 89; Hollis v.

Garwall, Inc., supra at 693; and Burton v. Douglas Cty, supra at 621-22.

Bloome v. Haverly supra at 138 is also clear in excluding: “evidence

of a party’s unilateral or subjective intent as to the meaning of a covenant or
word;” “evidence that would show an intention independent of the
instrument;” or “evidence that would vary, contradict or modify the written
word.” Mr. Harkleroad states in his Nov. 14, 2011 declaration that “the
purpose or intent of the covenant” was limited to “protect” or “restore”

views of Seattle, Bellevue, Mercer Island, Lake Washington...” CP 72-75.
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These inadmissible conclusory and subjective statements of intent satisfy all

context rule exceptions and should have been stricken by the trial court.
Even if admissible, no statement appears whatsoever on tree width

until the CRC further expanded Mr. Harkleroad’s 1989 Declaration on

original intent in its May 28, 2009 letter:

“The Declaration of Gerald Harkleroad gives us additional insight of the original
intent of the covenants. To quote Mr. Harkleroad” “Though the covenant
language restricting tree height may seem to except from its coverage ‘trees in
existence’ at the time the covenants were recorded, the understanding of those
involved at the time, including myself, was that this language was intended to
cover the full grown Madrona and other evergreen trees in the subdivision. In
addition, even though it was desirable to maintain some of those existing large
trees, in certain cases, we negotiated thinning of those existing trees. Again, this
was done in order to gain or protect the view from a resident’s main living room.’
From this statement. it is the CRC opinion that the original intent of the
covenants was not to protect the horizontal expansion of a maple tree. at the
expense of another homeowner’s view.” CP 63-65; (Emphasis added).

If the drafters intended “horizontal expansion™ limits in addition to height
restrictions they would have surely so stated. If they intended the existing
tree entitlement to apply only to “Madronas and other evergreens,” they
would also have so stated.

Another Harkleroad declaration references CRC meeting minutes
Apr. 25, 2006 that limited the preservation of existing trees to Madronas

1Y

and evergreens, and authorized the removal of “messy” “existing and new
growth maples.” CP 74, 97; App. 12. These inadmissible statements are

more surprising given his sworn testimony only 28 days earlier on Oct. 13,

2011 where he testified that he could not locate or produce any Somerset
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records as they had been lost or destroyed. CP 751. The payback for
exposing Mr. Harkleroad’s preservation of the Maple tree and his approval
of their building plans is evident in his §5 invective to the Meyers:

“People moved to and live in Somerset for the views not the trees. If one wanted to
have trees, they could and should move elsewhere.” App. 12; (Emphasis added).

The use of Mr. Harkleroad’s conclusory self-serving statements
reflect the CRC’s institutional bias against the Meyers and view issues
related to grandfathered trees. It explains the CRC’s and O’Briens’ refusal
to investigate the approval history of the Meyers’ building plans that left the
Maple tree intact. The refusal to provide any fair, meaningful hearing and
use of Harkleroad’s selective statements of drafter’s intent to circumvent
CCR amendment procedures should be soundly rejected under the context
rule exceptions under Bloome. This court should rule that absent expressly
adopted and recorded amendments to CCR {10, stated restrictions on height
and width of any existing trees, including the Meyers’ Maple tree, cannot be
retroactively applied to override earlier decisions of the Building Committee
that preserved the Maple tree.

F. Respondents Are Barred from Relief Under RCW Ch. 4.16

and Equitable Doctrines of Estoppel, Laches, and Unjust
Enrichment.

O’Briens’ claims for damages are jurisdictionally barred under

RCW 4.16.040 and RCW 4.16.080. Their action against the Meyers or
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Evergreen was not filed until 40 years after the Building Committee’s
approval of the Meyers’ building plans in 1970 that left the Meyers’
Maple tree unaltered.

Trial courts have broad discretionary power to fashion equitable

remedies. Niemann v. Vaughn Community Church, 154 Wn.2d 365, 385,

113 P.3d 463 (2005). Even if the Building Committee’s final decisions
approving the parties’ building plans could be “reconsidered” 40 years
later, the doctrines of collateral estoppel,'® equitable estoppel,'” estoppel

by silence or acquicscence,Is laches,19 and unjust enrichment?” require

'® Collateral estoppel, applies where the identical issue was decided in a prior adjudication.

Nielson v. Spanaway Gen. Med. Clinic, Inc., 135 Wn.2d 255, 263, 956 P.2d 312 (1998).

' The elements of equitable estoppel are (1) an admission, statement or act inconsistent with
a claim afterwards asserted, (2) action by another in reliance upon that act, statement or
admission, and (3) injury to the relying party from allowing the first party to contradict or
repudiate the prior act, statement, or admission. Bd. of Regents v. City of Seattle, 108
Wn.2d 545, 551, 741 P.2d 11 (1987); Lybbert v. Grant Cty, 141 Wn.2d 29, 35, 1 P.3d
1124 (2000).

1 Estoppel by silence or acquiescence requires that “[w]here a person with actual or
constructive knowledge of facts induces another, by his words or conduct, to believe that
he acquiesces in or ratifies a transaction, or that he will offer no opposition thereto, and
that other, in reliance on such belief, alters his position, such person is estopped from
repudiating the transaction to the other's prejudice.” Huff v. N. Pac. Ry. Co., 38 Wn.2d
103, 114, 228 P.2d 121 (1951).

Bd. of Regents v. Seaitle, 108 Wn.2d 545, 551-53, 741 P.2d 11 (1987) hold that:

Where a person with actual or constructive knowledge of facts induces another, by his
words or conduct, to believe that he acquiesces in or ratifies a transaction, or that he will
offer no opposition thereto, and that other, in reliance on such belief, alters his position,
such person is estopped from repudiating the transaction to the other's prejudice.

Such an estoppel may arise under certain circumstances from silence or inaction as well
as from words or actions.

' The elements of laches consist of “(1) knowledge or reasonable opportunity to discover on
the part of a potential plaintiff that he has a cause of action against a defendant; (2) an
unreasonable delay by the plaintiff in commencing that cause of action; (3) damage to
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that the O’Briens receive no declaratory or equitable relief. See Natelson,
supra at §5.5.4-§5.5.8. With their views already obstructed, the O’Briens
could have objected to the Maple tree on Lot 117 before they purchased
their property (Lot 130), but did not. They could have objected again
when they built their home in 1963, and did not. They could have
objected again in 1970 when the Meyers submitted their landscaping plans
and building plans to the Building Committee, and again did not.
Similarly, the Saunders submitted their building plans in 1973 with their
view already obstructed. Like the O’Briens, they did not object to the
Meyers’ tree. The Meyers justifiably relied to their detriment on these
inactions having maintained the tree for over 40 years. App. 4.

In Bauman v. Turpin, supra at 92-3, the court reviewed the

equitable factors to be weighed in granting injunctive relief:

defendant resulting from the unreasonable delay.” Valley View Indus. Park v. City of
Redmond, 107 Wn.2d 621, 635, 733 P.2d 182 (1987) (quoting Buell v. City of
Bremerton, 80 Wn.2d 518, 522, 495 P.2d 1358 (1972)).

% See First American Title Ins. Co. v. Liberty Capital 161 Wn.App. 474, 254 P.3d 835, 844
(2011) “Unjust enrichment is the method of recovery for the value of the benefit retained
absent any contractual relationship because notions of fairness and justice require it.”
Young v. Young, 164 Wn.2d 477, 484, 191 P.3d 1258 (2008). A claim of unjust
enrichment requires proof of three elements- °(1) the defendant receives a benefit, (2) the
received benefit is at the plaintiff's expense, and (3) the circumstances make it unjust for
the defendant to retain the benefit without payment.” Young, 164 Wn.2d at 484-85, 191
P.3d 1258. All three elements must be established for unjust enrichment. See Young, 164
Wash.2d at 484, 191 P.3d 1258. A person is unjustly enriched when he or she profits or
enriches himself or herself at the expense of another contrary to equity. Farwest Steel
Corp. v. Mainline Metal Works, 48 Wn.App. 719, 731-32, 741 P.2d 58 (1987).”
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“Enforcement of residential restrictive covenants is favored in Washington.
Generally, servitudes may be enforced by any appropriate remedy or
combination of remedies. Injunctive relief is one of these remedies. When
granting injunctive relief, the trial court considers: (a) the character of the interest
to be protected, (b) the adequacy of injunctive relief when compared with other
remedies, (c) the plaintiff's delay in bringing suit, (d) the plaintiff's clean hands,
(e) the parties' relative hardship caused by denying or granting injunctive relief,
(f) the interest of the public and other third parties, and (g) the order's
enforceability.” (Emphasis added).

In applying these doctrines and “balancing the equities,” the record is
undisputed that the O’Briens,” Saunders,” and other uphill owners’ views
were already obstructed when they bought their lots and built their homes.
They had four (4) decades to bring their lawsuit against Evergreen and the
Meyers and they did nothing.

Cooper v. Anchor Securities, 9 Wn.2d 45, 63, 113 P.2d 845 (1941)

states the rule that “...he who comes into a court of equity must come with
clean hands is limited to the transaction under investigation.” These
owners have unclean hands. They bought their lots, constructed their
homes, and accepted this existing partial view obstruction condition
without protest. Before filing suit, the Saunders, even investigated the
status of the Meyers’ tree. They were told by neighbors that the Meyers’
tree was “grandfathered.” CP 50. In a post-it note and color photo given
the Meyers Mr. O’Brien stated he only wanted some “pretty minimal

pruning” of one understory branch. CP 400; CP 576; App. 11.
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In their complaint to the CRC, Saunders stated that the Meyers had

actually reduced the height of the tree’s canopy that “improved their sky

view.” CP 55. In meetings with the Meyers in the 70’s and 80’s they
confirmed that the Meyers considered their tree to be “grandfathered” and
was the “reason they [the Meyers] bought their house.” CP 55.

Like the O’Briens, the Saunders did nothing thereafter until 2009.
Both O’Briens and Saunders asked the CRC to apply the purported “new”
“revised covenants” (viz, the View Guideline) to seek enhanced
“unobstructed” views improving the value of their homes to which they
were not entitled. CP 55; CP 1016; CP 1018; App. 9. Query all uphill
owners who also all bought their lots with the tree present on Lot 117.

The Meyers disproved every false or incorrect fact asserted by the
O’Briens. Their lot was not fully graded in 1962. The tree did not grow
as a spontaneous sapling. CP 113. It was in fact entitled to grandfathered
status under CCR 910. Their building/landscape plans were reviewed and
approved by Mr. Harkleroad in 1970. O’Briens and Saunders “offered no
opposition” to the Building Committee’s actions. CP 1015-1018.

The Meyers could not possibly have possessed Mr. Harkleroad’s
“Madrona or other evergreen” edict created in 1989 when they purchased

their lot in 1970. They detrimentally relied upon the 1962 CCR’s, the

actions/inactions of the uphill neighbors, and Evergreen’s Building



Committee as they explained to the trial court. CP 685-687; CP 1185-

1190; App. 4. Under Bauman v. Turpin at 1059, they acted “...without

knowledge or warning” that their tree “encroached upon another’s
property rights.”

They have continuously defended, enjoyed, and maintained their
Maple tree as a valuable landscape amenity for 40 years without
interruption. CP 329-381; CP 573-577; CP 685-687. Compliance with the
CRC’s decision letters would under these circumstances constitute unjust
enrichment.?' It would enhance views already obstructed at the time all
parties purchased and constructed their homes to which they are not

entitled. See Storseth v. Folsom, 45 Wash. 374, 378, 88 P. 632 (1907) and

Canterbury Shores Assocs. v. Lakeshore Properties, Inc., 18 Wn.App. 825,

829, 572 P.2d 742 (1977).

?! See First American Title Ins. Co. v. Liberty Capital Starpoint Equity for Fund, LLC,
161 Wn.App. 474, 254 P.3d 835, 844 (2011) “Unjust enrichment is the method of
recovery for the value of the benefit retained absent any contractual relationship
because notions of fairness and justice require it.” Young v. Young, 164 Wn.2d 477,
484, 191 P.3d 1258 (2008). A claim of unjust enrichment requires proof of three
element - “(1) the defendant receives a benefit, (2) the received benefit is at the
plaintiff's expense, and (3) the circumstances make it unjust for the defendant to
retain the benefit without payment.” Young, 164 Wash.2d at 484-85, 191 P.3d 1258.
All three elements must be established for unjust enrichment. See Young, 164 Wn.2d
at 484, 191 P.3d 1258. A person is unjustly enriched when he or she profits or
enriches himself or herself at the expense of another contrary to equity. Farwest Steel
Corp. v. Mainline Metal Works. Inc., 48 Wn.App. 719, 731-32, 741 P.2d 58 (1987).”
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G. The Trial Court Erred in Not Dismissing Respondents’
Complaint for Not Joining the CRC as Parties.

CCR 910 limits the enforcement of covenants related to view
obstructions to the developer Evergreen and its successor, the Association:
“...In case of violation, the Building Committee shall have enforcement powers
as set forth in Paragraph 1 of GENERAL PROVISION.” CP 806; (Emphasis
added).

Evergreen, it’s Building Committee, and its successor the Somerset
CRC, are not only necessary parties required to be joined to enforce
CCR’s related to view obstruction under CCR 910, they are the only entity
under CCR 10 entitled to bring a view obstruction enforcement action
against the Meyers. Absent their joinder under RCW 7.24.110, CR 17,
and CR 19, the trial court erred in not dismissing the complaint where it

lacked subject matter jurisdiction to consider Respondents’ enforcement

claims related to view obstruction. Burt v. Dep't of Corr., 168 Wn.2d 828,

833-34, 231 P.3d 191 (2010).

This jurisdictional defect is demonstrated in the O’Briens’ claims
advanced during trial and the ftrial court’s decision. Notwithstanding
undisputed evidence that their views were obstructed by the Meyer’s tree
before they constructed their homes in 1963 and 1973, the O’Briens and
Saunders claimed an entitlement to “an unobstructed and protected view.”

CP 1016, CP 1018. These claims are really against Evergreen, its
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Building Committee (and successor CRC) who sold Lot 117 to the Meyers
and approved all building plans without altering the tree. Burt, supra.

Even if the CRC had enforcement authority under CCR {10, it
limited its role to mediation only. CP 486-492; CP 63-64; and CP 68.
The judgment order erroneously direct the Meyers to “comply with the
CRC’s decisions.” CP 486-489.

The trial court possesses no subject matter jurisdiction to base its
decision and orders on non-binding mediation of a non-party. Admittedly,
if there was a dispute as to the Meyers’ tree height in 1967 and its method
of measurement purposes of the “red line” drawn by the CRC, the Meyers
would be prevented from seeking judicial relief against the CRC under the
court’s current Orders based upon a non-binding mediation
recommendation. That the CRC is the real party in interest under CR 17
and CR 19, is demonstrated by its actions as the Building Committee that
approved the Meyers’ building plans in 1970. The CRC by its actions
described above is “so situated that the disposition of the action in his
absence may . . . as a practical matter impair or impede” the CRC’s “...
ability to protect that interest” under CR 19(a)(2)(A). Accordingly, it was
error to not dismiss Plaintiffs’ action and enter orders awarding relief to
O’Briens where the CRC’s joinder was mandatory. Wimberly v.

Caravello, 136 Wn.App. 327, 334, 149 P.3d 402 (2006).

AT



H. Neither CCR 910, CCR 918, RCW 4.84.330, nor RCW Ch. 64.38
Allow and Award of Attorney Fees and Costs to the O’Briens.

The trial court erred in awarding attorney fees and costs. Any
decision to award attorney fees is a question of law that is reviewed de

novo. Kitsap County Prosecuting Atty Guild v. Kitsap County, 156

Wn.App 110, 120, 231 P.3d 990 (2009). Courts may only award attorney
fees if it is based upon a statute, contract, or recognized ground in equity.

Cmty. Ass’n Underwriters v. Kalles, 164 Wn.App. 30, 38, 259 P.3d 1154

(2011). If Meyers’ appeal is denied, the O’Briens are not entitled to
attorney fees under CCR 9418, RCW 4.84.330, or “RCW 64.38” as
provided in the trial court’s order. CP 486-492. The only entity entitled to
enforcement of CCR 9§10 view obstruction claims entitled to attorney fees
is the developer, “Evergreen Land Developers, Inc.,” and its successor, the
Somerset Community Assn., who have not been joined as a parties. CP
90; CP 496-522.

The drafters of CCR 918 carefully distinguished enforcement
actions brought by the developer Evergreen against individual lot owner
actions. CCR 910 expressly limits enforcement actions to the “Building
Committee” for view interference claims who was not joined as a party in
this action. CCR 918 allows attorney fees only for the “successors” of the

plat developers. The O’Briens as a matter of law cannot, as individual lot
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owners, appear in this case on behalf of the developer, Evergreen, or the
CRC. CCR 91 allows lot owners only: “All costs incurred in the

enforcement shall be at the expense of the violator or violators.” CP 802;

App. 1.

The 1962 CCR’s do not qualify as instruments created after
September 21, 1977 under RCW 4.84.330. This statute as cited in the
Court’s Order (CP 486-492) to award fees does not change this result.
RCW 4.84.330 does not forgive the requirement that the CCR’s expressly
provide for attorney fees and costs in individual owner cases:

“In any action on a contract or lease entered into after September 21, 1977, where
such contract or lease specifically provides that attorneys' fees and costs, which
are incurred to enforce the provisions of such contract or lease, shall be awarded
to one of the parties, the prevailing party, whether he or she is the party specified

in the contract or lease or not, shall be entitled to reasonable attorneys’ fees in
addition to costs and necessary disbursements.” (Emphasis added).

Similarly, the generic citation to an entire Code Chapter “RCW
64.38” at CP 486-492 comprised of twenty one (21) Sections cannot
support an award of attorney fees. RCW 64.38.050, which is not
specifically cited in the Order, allows a homeowners association to adopt
amendments to CCR 91 and 18 to recover attorney fees in enforcement
actions. However, no such amendments were ever adopted and recorded.
Similarly, no citation to equitable grounds appears anywhere in the
Court’s Order to serve as a legal basis for an award attorney fees under

Cmty. Ass’n Underwriters v. Kalles, supra.
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CONCLUSION
The Meyers appeal should be granted. The trial court’s decision
should be reversed and remanded to the trial court for entry of judgment in
favor of the Meyers dismissing the O’Briens’ complaint with prejudice.
The Court should declare that the View Guideline and Harkleroad

Declarations are ultra vires and a nullity to excepted existing trees.
RESPECTFULLY SUBMITTED this 25" day of May, 2012.
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2.) The Arcinfo GIS program was used (with the assistance of Luke Rogers of the Northwest
Geospatial Company) to determine an affine transformation between the 2 images. Eleven
well-distributed points were used in the affine fit. The residuals in this fit ranged from 0.0045 to a
maximum of 0.07336 inches. At the scales being used, this would suggest that all features were
located to an accuracy better than 30 feet.

3.) After the fit, features were digitized from the 1964 image and these were then transfered to the
1960 image. Enlargement E1 is the product of this process.

Note: The tacit assumption in the above process is that the elevation differences across
the landscape are not large enough to affect the fit process and erode the accuracy beyond that
required by this project. The table of residuals suggest that accuracies of +/- 30 feet in the
location of transformed features was attained. Certainly, a better product could have been
produced through a more rigorous stereoscopic mapping procedure, however, such accuracy did

not seem necessary in this project.

Ward W. Carson
Certified Photogrammetrist

Date:
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property, there was a very large and fuily mafﬁré Map]c .ﬁ.'eé on th-i;Lo-t.. Thc O’Bnens’home
(owned by the Sanstroms) can be seen in the background with their deck, living roonii;_;ignd
bedrooms facing this tree to the west in the color photo dated “Dec. 1969.” |

4.  As I can best recall, when we bought this lot in 1970, this part of Somerset was partially
developed, and had been cleared of just about all natural and native vegetation. This was one
of the few undeveloped lots with any significant trees remaining. Both Vern and I viewed this
tree as unusual because of its mature size and canopy,  and as a landscape feature that
enhanced the value of our property that we could incorporate into our patio and lawn area.

5.  Our building plans were reviewed and approved by the Building Committee for the
Somerset plat. There was no issue then with the tree being required to be cut down by the
Building Committee. We never thought that the tree was an obstruction to anyone’s views as
the Plaintiffs have charged in their complaint. If this were the case, the tree would have
simply been removed before we purchased Lot 117 by the developer who sold us the lot or it
would have been addressed when we went through the building permit process and the
Building Committee’s review of our house plans.

6. It was not until after the Sanstroms sold their property located at 4551 140" Avenue SE,
Bellevue, WA 98006 to the O’'Briens predecessor who in turn sold it to the O’briens
sometime in the mid-1990’s, some 40 years later, that our Maple tree suddenly became an
issue. The Sanstroms, who were the prior owners for well over 25 years, never asked us to
remove the tree nor did the O’Briens predecessor. They filed no complaints with the
Somerset Building Committee where they stated that it was obstructing their views.

7. Anyone familiar at all with the neighborhood could easily see from the photos that when
we bought and built our house in 1970, that the tree was fully grown. Over time, we actually
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Parcel# First Name

; 3
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2
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%
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2
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2
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2
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2
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7o n%wme
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2
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2
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2
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PROCEEDINGS

DECEMBER 16, 2011

UNIDENTIFIED SPEAKER: Please rise. Court is in
session. The Honorable Gregory Canova presiding.

UNIDENTIFIED SPEAKER: Good morning, your Honor.

UNIDENTIFIED SPEAKER: Good morning.

THE COURT: Good morning. We are here in the matter
of Saunders and O'Brien versus Meyers, and the Meyers'
Revokable Living Trust, et. al.

First matter before the Court is a preliminary matter
motion made by the defendants to strike specifically
noted portions of declarations supplied by and in support
of either plaintiff's motion for summary judgment or
plaintiff's opposition to the defendant's motion for
summary judgment together with certain exhibits attached
to those declarations, and the related portions of the
plaintiff's brief, which reference and base arguments
upon those declarations and/or exhibits.

Having reviewed the briefing and authority cited by
the parties 1in support of and in opposition of the
motions to strike, the Court is persuaded by the
argﬁments and authorities offered by the plaintiffs, and
is denying in its entirety the defendant's motion to

strike. Sign the order, and the form proposed by the
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Finally, the plaintiff will be allowed the final
opportunity in oral argument to reply to the opposition
to the plaintiff's motion for summary judgment.

That's the structure. I don't expect that either
counsel will be able to follow it to the letter, and the
Court will not hold you to that. That's simply a set of
guidelines that you can utilize, if you wish. The
information between those four sessions will be presented
in its entirety, I am sure. I'll hear first from counsel
for the defendants.

MR. WILLIAMSON: Yes, your Honor. Good morning,
your Honor. Good morning, your Honor. Bill H.
Williamson, attorney for the defendant Meyers who are
present in the courtroom today. And if I may approach,
your Honor?

THE COURT: You may.

MR. WILLIAMSON: Thank you. If it pleases the Court
and counsel, this is about historic facts, your Honor,
involving the plat of Somerset, as the Court is aware of,
for reference purpose this is -- it appears as Exhibit 2
in the cross-motion filed by defendant Meyers, and it's
the King County I-map, and it shows an orientation to the
north, and here are the westerly views that are —-- that
are the subject of this case. You will see that the

Meyers' property is to the far west and -- and I have
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noted on that 1970, that's the date that they constructed
their residence. You see plaintiff O'Brien. They are
prior owners. They constructed of course in 1963. And
the Saunders, you will see, they constructed in their
residence in 1973 after the defendant Meyers. And the
tree is prominently shown in the photograph.

Your Honor, I believe as part of the facts, which the
Court has reviewed, and what I'd like to focus on is what
the building committee would have reviewed in 1963 when
the O'Brien's property was first constructed. And
counsel, this appears as part of the Ward Carson
declaration. Your Honor, these I'm handing out to again
show that -- that you can see what a plat is, your Honor,
and I deal with clients who develop plats, and of course
this is nothing unusual. The property has been nuked.
It's been graded. The Court sees roadways, and of course
left on this 1960 photograph that the Court has, that the
photogrammetrist, Ward Carson obtained from Aerometrics,
which used to be Walker Aerial Survey is what's left of
all of the vegetation on the Somerset plat, and this is
the Somerset master plan photograph.

And then if the Court flips over the Court will see
what happens as part of this plat gets filled in, and as
part of Somerset Division Four you will see the red M and

the 0. M is for the Meyers, and O is for the O'Briens,
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and S is for Saunders, and the photogrammetrist has
written tree area of TR. And then on the back page of
that you see a blowup showing the same photograph, but
it's showing the same tree located on lot 117, that is
the Meyers' property.

Your Honor, what followed thereafter is, and these are
publicly available photographs that appears as Exhibit 11
in the Meyers' cross-motion, and if you would be kind
enough to hand that to the Judge. This is the King
County assessor's photograph, your Honor, of the
O'Brien's predecessor's home who is the plaintiff in this
case, and I see a 1959 Nash Rambler that my dad used to
own, and that as children we tried to hide from our
friends because we were embarrassed of my dad's 1959 Nash
Rambler, but that's showing the date of this photograph,
and if the Court would -- would also see, not only do we
see the Meyers' Maple tree in the immediate background,
which is adjacent to the O'Brien property, what we see
are other large trees on the horizon that were left as
part of this development in 1963.

And the importance of that, your Honor, is as we get

into the covenants, conditions, and restrictions we -- we
get to the point of -- of showing the Court when these
covenants were recorded this was -- this was —-- these are

the facts showing what trees were left as part of the
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tree line, and these are large, fully mature trees that
were present on the site, and that this is —-- this 1is
what happened thereafter when the predecessor to the
covenant, covenant review committee, namely, the building
committee, Forever Green started reviewing building
permit applications and building plans.

And I think the Court has seen where —-- where we have
argued that the building committee would have approved
these plans in 1963 for the O'Briens, and thereafter for
the Meyers knowing that this tree was on lot 117, and, in
fact, plaintiffs do not dispute any of the facts
contained in the Meyers' declaration, your Honor, as we
show again this is part of the Meyers' declaration, but
it appears as Exhibit 2B.

Counsel. And the photographs historically,
your Honor, show at the very bottom vacant lot 117, which
is the building site of the Meyers were looking at it.
Behind at the very bottom photograph just that the house
that appears in the background is the O'Brien's
residence, your Honor.

So in 1969 you can see at the right-hand corner there
was a tall unleafed tree which appears, this had to be
taken sometime in the late fall or winter, and, in fact,
it is December 1969, and then you can see that

immediately thereafter in January of 1970 the Meyers'
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home is well under construction, and of course in
November of 1970 it's about complete. The Meyers'
predecessors were the O'Brien predecessors. Could have
objected at any time, your Honor, under paragraph four of
the covenants, conditions, and restrictions and did not.
They could have -- they could have -- they could have
objected themselves in 1963 when they were purchasing the
O'Brien lot and constructing the O'Brien residence, and
they did not do that.

And so what we think the case about is is the, if the
Court allows evidence on surrounding circumstances, which
the Court is doing, then the Court would have to throw
out 40 years of conduct by the prior building committee,
your Honor, where none of the plaintiff's predecessors
came forward. Just didn't do anything. They sat on
their hands for 40 years until recently, and then we had
this secret reconsideration.

The Court has seen all these facts, and which --
which -- which really begs the question as why was this
lawsuit filed? And we contend that -- that as -- as has
been stated at in Exhibit 6 when we started getting into
this point, your Honor, two years ago my clients received
this at their doorstep from, I believe, plaintiff Mike
O'Brien saying he just wanted bits and pieces of this

house or of this -- this -- this tree limbed. There
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wasn't anything about removing the tree or doing the Jay
Buhner buzz cut, and I failed to mention, your Honor,
that this tree in 1964 was measured by the -- by the

photogrammetrist at 70 feet. And that has not been

challenged.
You've -- you've seen declarations from my clients,
the Meyers, saying that they -- that they did trim the

top of the tree. They did reduce the height to 63 feet,
and they have -- they have maintained it every other year
for the last 40 years. They have been doing this
bi-annually. And so this is not the case for where this
tree has been growing wild.

The result of this second CRC decision, your Honor,
would be, this is what I have drawn based upon a
facsimile of my attempt to show the Court of what will
happen here, and I'm referring to Plaintiff's Exhibit C5.
They would essentially box the guts or box this tree into
a very small, how would I call it, configuration or what
they have asked here is -- is to have the tree entirely
removed.

The point of these historical facts, your Honor, is to
show that there was not a total -- well, that there was
not any right, there was no covenant for any totally
unobstructed views. That was not in the covenants,

conditions, and restrictions. Otherwise the language
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that appears in section ten would -- would have not
appeared. All the -- all the -- well, I will step back
here. All the plat developer had to do, your Honor, was
-- was just simply says there would be no trees, and that
any plantings are going to be -- be seriously controlled,
and that just did not happen, your Honor.

And, in fact, as we get into how the parties conducted
themselves, and how they looked at the covenants even as
late as one week prior to the first letter that came out
of the CRC committee, your Honor, handing out Exhibit 6.
Counsel. What we have, your Honor, is we have Gary
Albert sending an e-mail to Steve, Steve Molinski, who is
the son-in-law of the Meyers, saying to clarify the issue
on existing trees at the time of the covenants, aka
grandfathered, he notes in paragraph two, original large
trees that were already tall enough so that the neighbor
did not have a particular view at the time of the
covenants could continue to grow higher. There would be
no taking of view, since there was no existing view to be
taken.

And one year after this letter, and after the first
decision this -- this secret meeting apparently took
place by residents who I'm sure are, in fact, seated in
-— in the audience today with the -- the CRC, your Honor,

that my clients were not even aware of. This was not
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brought to their attention. That was done in secret.

And the interesting part of this is that even in the
letter dated April 27th, 2010, which asks for this
boxing, as I've described to the Court, I'm going to hand
Exhibit 14 to your Honor. If the Court looks at these
photographs you'll see the arbitrary line that has been
drawn which Tina Cohen, who is the arborist, says will
kill the tree. And we look at the second photograph, all
this is getting washed out, but the Court will see
multiple trees in the skyline that were taken in February
of 1975 by the Hodgsens.

So, your Honor, there has never been a pristine,
uncluttered view. There's been a panoramic view, but
it's never been unobstructed with a view porter that is
treeless. And that's what the plaintiffs want in this
case that they are not entitled to.

THE COURT: Counsel, for your information, you have
seven minutes remaining in your total argument time.

MR. WILLIAMSON: OQkay. Your Honor, if I may
reserve —- well, let's see. You are not going to let me
reserve anything because of these -- the way the Court's
structured argument today.

THE COURT: Well, you will have an opportunity after
the plaintiff argues.

MR. WILLTIAMSON: Right. So it's 20 minutes overall?
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THE COURT: 20 minutes total.

MR. WILLIAMSON: Okay. Then I will close here very
quickly, your Honor. Your Honor, we have equitable
defenses as the Court has read in the cross-motion, and
there are good reasons for that. We have -- we have
plans relying solely on the statements of Gerald
Harkelroad, a former employee, not an original creator of
the plat. He was not even the applicant. He was -- he
was a manager for them, and what they have attempted to
do is to avoid having to do the covenant amendments under
paragraph ten to —-- to basically take out all of the
trees, and they have tried to use Gerald Harkelroad's
declaration in an entirely separate case to overcome
having to amend these CC & R's to allow the new CRC to
come in and supplant and change what the old building
committee did 40 years ago. And that is an absolute
travesty, your Honor.

This is a shameful case that should never have been
filed, and for —-- for this to be done in secret where the
facts are not disputed, this Court should apply these
equitable remedies firmly against the plaintiffs, and I
think with that I will reserve any remaining time,
your Honor.

THE COURT: All right. Thank you, counsel. I will

hear from counsel for the plaintiffs.
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MR. SAKAI: Thank you, your Honor. Just one quick
thing. I at least object to the, not to the photograph
C5 that was presented by Mr. Williamson, but he admits he
drew the red line, the square on that C5, and I don't
think that's accurate or appropriate. The photograph is
in, but not the red line sqguares.

THE COURT: I'm considering the photograph for
illustrative purposes only. It's not substantive
evidence.

MR. SAKAI: All right. Thank you, your Honor.

THE COURT: In support of or in opposition to the
motions.

MR. SAKAI: I guess from the plaintiff's perspective
we have got -- Somerset is a hillside community above
Factoria and Bellevue. Sweeping views of Mount Rainier,
Bellevue, Seattle, the Olympics, Lake Washington, Lake
Sammamish. Defendant's argument didn't even focus on the
covenants themselves. It's a two sentence provision in
section ten. You have read it. I believe that it
creates two categories of trees. The existing trees, and
the new trees, and the proviso, the conditional maximum
height of each of those sets of trees is based upon
whether or not those trees unreasonably interfere with
the view from another residence. If an existing tree

does, then it needs to be cut down. If a new tree does,
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it can't go to 20 feet. The proviso, the they part has
to apply to all trees. If you don't read it that way,
then you just get to, in my opinion, the if it's not read
that way you have got that ridiculous situation of any
tree of any height, two feet tall, whatever it is, it can
just keep growing, and that's clearly not what the
covenants were intended to do. The height restrict or
the view interference has to apply to all the trees.

The second sentence of, and it's a two sentence
provision in section ten, the second sentence is simply
just states who 1s supposed to determine whether or not
there is view interference, and that's the building
committee which, of course, now is a CRC. We believe
that the determination by the CRC, both in 2009 and 2010
is that, in fact, it has -- the tree has interfered with
the view, and therefore it needs to come down, and
Mr. Williamson points out in one of the decisions, I
believe in both perhaps, it states that if the
restriction or the cut down that was ordered by the CRC
is going to result in the tree dying, then the tree needs
to be removed.

THE COURT: Well, counsel, if paragraph ten of the
covenants 1s so crystal clear why did the CRC need
Mr. Harkelroad's interpretation and clarification that

they sought of what it meant?
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MR. SAKAI: In my opinion, I don't think that they
needed to go there. I think that the covenants do say
that, and Mr. Harkelroad's declaration simply emphasizes
or says exactly, it tracks right along with the fact that
the -- that the building committee's provisions -- the
building committee's interpretation and the guidelines
goes right along with what I'm saying. If you look at
the view guidelines they say the provision, the 20 feet
provision means two things.

First, new trees should not be allowed to grow more
than 20 feet. Second, the 20 foot height restriction
does not apply to grandfathered trees, provided they do
not unnecessarily interfere with the view of another
residence. If either tree unnecessarily interferes with
the view of another residence it must be trimmed to a
lower height so the resulting view restoration is
sufficient to prevent the tree from unnecessarily
interfe:ing with the view of another resident.

That's what I'm saying the covenants say, and that's
what the view guidelines are saying based upon what
Mr. Harkelroad said. He further, Mr. Harkelroad does go
further to say, that the trees we're talking about are
the full grown Madronas and the Evergreens, but you
still -- that provision of the view covenants is the

same. It's the same as what I'm saying it is. And that
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is the view interference provision does apply to all
trees. Whether they are existing or not.

THE COURT: Well, where did Mr. Harkelrocad come up
with his conclusion that only Evergreen trees and fully
grown Madronas were referred to as the grandfathered
trees?

MR. SAKAI: That was -- yes, that was his
interpretation of it, and according to his declaration it
was because of what was left there, and what he, as he
applied it, based upon his -- his time on the building
committee —--

THE COURT: Well, it's clear that paragraph ten
doesn't say that. Wouldn't you agree?

MR. SAKAI: -- words -- the words Madrona and
Evergreen are not in there?

THE COURT: It says no trees of any type, any type,
other than those existing at the time these restricted
covenants were filed should be allowed to grow more than
20 feet in height provided they do not unnecessarily
interfere with the view of another residence.

MR. SAKAI: Correct.

THE COURT: Would you also agree with the Court that
is perhaps not the most clearly written covenant
provision you have seen?

MR. SAKATI: If I were drafting it it wouldn't look
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like that, your Honor. So I would agree with you.

THE COURT: You may proceed.

MR. SAKAI: TIf you -- if you look at -- I still
believe that if you look at the covenants, and you look
at the view guidelines you get to the result that the
plaintiffs seek, but if you look at the covenants,
especially section ten, in light of the covenants
themselves as a whole, you have to remember that there is
two things that can block views for the most part in
residential neighborhoods. One is trees and one is
buildings in the set of covenants that you have before
you, section four addresses the buildings. So there it
says the building committee, CRC shall have the right to
take in consideration, the harmony thereof with the
surrounding, the effect of the building or other
structures or alterations therein as planned on the
outlook of the adjacent neighboring properties and the
effect or impairment that said structures will have on
the view of the surrounding building sites.

So there again you have got these two provisions. One
involving trees. One involving buildings. Both said
views are critical, and if you don't -- if you let the
existing trees go to an unlimited height, no matter what,
then you again reach the sort of odd situation where you

are going to be protecting views from buildings. You are




10

£

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

protecting views from new trees, but you are not
protecting them from the existing trees.

You also, it seems to me, could end up in an odd
situation where a buyer or a builder could say look, I'm
going to build a house. It's going to be tall, but you
can't stop me because I got this little tree that was
here for a little while, and it's going to continue to
grow, and it's going to dwarf my house anyway. It just
doesn't make any sense to me that you would look at those
covenants and restrict new trees, buildings, but not
existing trees. I think that the view covenants are
intended to protect the views. The view guidelines state
that over and over. Mr. Harkelroad says that in his
declaration as well. I think that you have to read these
things in the covenants, especially section ten, to
protect views.

I cited to the case of Bloom versus Haverly. I think

that's kind of instructive because that's a case where
there was a view covenant that where the downhill owner
was restricted in terms of the view that was to be
preserved was a particular view from 1995. The

downhill -- the uphill owner bought the house, bought a
property, and he was benefited by it. The covenants
actually didn't say anything about building. It did say

view port -- it was a view covenant and did restrict and
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talked about pruning the trees. The downhill owner filed
suit asking the court to confirm that he could build
whatever he wanted, and that the view covenant that he
actually put on the thing would only affect trees, and
the court there says, no, we are not going to do that.
Even though the view covenant down below doesn't say
anything about buildings we are not going to look at it
that way. Because again taken with logical conclusion,
Bloom's interpretation would allow for the construction
of a building that could completely eliminate the view of
Puget Sound from the uphill parcel. That interpretation
directly conflicts with the expressed intent of the
covenant. Although the covenant does not expressly
address construction on the downhill parcel we are not
persuaded that it affords the owner of the estate of the
uphill parcel no protection against construction that
interferes with the view. So there you have got a
situation where there is a view covenant. There was
nothing about buildings, and yet the court said, you
know, we are going to -- we are going to say it does
affect it.

So again you look at the context, look at all the
covenants, you see that there is a building restriction,
and a view restriction, and both of those things

together, at least in my opinion, you have got to come up
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with and look at it as if all of these, as if the tree
has to come down in order to protect the view, and it's
an exist -- and that view interference provision does
apply to both new trees and existing trees.

A couple of points involving the CRC decision. It's
interesting that Mr. Williamson has said a couple of
times that the 2010 decision by the CRC was somehow
secret, secret hearing or secret meeting. I don't really
understand why that's an issue. The 2009 decision was
made by the CRC. They considered a number of the items
that are presented to you by the defendants that the
defendants didn't comply with that decision anyway. The
e-mail that was cited to you, which I believe it was
May 4, 2009, e-mail from Mr. Smolinski to the building
committee basically said that they weren't going to
comply with the decision anyway. That same e-mail talks
about the fact that the evidence presented to the CRC in
advance of the 2009 decision that they made was, in fact,
an eyes only set of documents. We didn't get them until
discovery but the -- but the documents were all presented
to the CRC in a secret manner and -- and they were, the
CRC, was told not to disclose them to any of the
plaintiffs. So it's interesting of the pot calling the
kettle black there is this -- the 2009 decision was made

against the defendants. They didn't comply with it
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anyways, but it was based upon information that was
provided in secret to the CRC, and not -- we didn't have
the benefit of it. And the other documents that were
presented in this, the 2010, in light of the 2010
decision. Again their photographs attached to the
decision. Their photographs have been seen by the
parties, and so we don't think that there was anything
secret at all.

I know that in their brief they talk about the facts
that there was this -- that the second decision was
somehow unauthorized. There really aren't any specific
procedures set out. There is that voluntary mediation
procedure, but there really is no procedure set up for
either, you know, how many days, who can submit what with
respect to the CRC's decision. So I don't disagree that
there is nothing in any rules that I can find that talks
about reconsideration, but there's nothing that says that
they can't consider it again, based upon additional
evidence presented to the CRC.

Mr. Williamson also makes -- made a claim and has in
his briefing also about throwing out 40 years of history.
Just so the Court knows, we don't object to the house.
The house was built. The house was permitted by the CRC.
We get that. The covenants were in place when the Meyers

built their house. When the Meyers bought their lot.
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They knew that the tree was there. They had to know the
tree could be the subject of a claim later on. The fact
is that they built their house, and we don't have any
problem with it. The house itself. That's not been part
of it. There's nothing about 40 years of history that
needs to be thrown out.

This particular, the CRC looks at it, looks at the
view interference, makes their decision. I believe that
their decision was reasonable that there was a view
interference, and I also think that the, as we put in our
briefing, I think that they didn't go quite far enough.
That they stopped and put their two decisions resulted in
the height and the width of the tree being required to be
reduced 30 feet to 30 feet in width, and that red line on
that 1970 photograph, which is attached to the 2010
decision, that's the box, if you will, that the CRC came
to the decision, CRC, came to. I believe that at the
very least that's where they should go. That's where
this Court should go, but I think that it should actually
be reduction in height should be more significant than
that. Back to the removal of that tree.

THE COURT: Thank you, counsel. You have six minutes
remaining.

MR. WILLTIAMSON: Thank you, your Honor. You know, to

the point. We are asking this Court to read paragraph
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ten with paragraph four of the CC & R's. Counsel. This
is what I have copied, your Honor. It's not to ask the
Court to, of course, accept my argument. But these are
the terms and conditions of paragraph four and ten, and
that's why we have rules of construction, your Honor.

But what plaintiffs want the Court to do is to forget
about what the building committee did 40 years ago and
fhen —-— and then this last statement, which says that the
Meyers, when they bought their house in 1970, should have
been aware that the CRC's later to come in and change its
mind or change the building committee's mind? That's
just —- that's just unbelievable.

That's why we have the doctrine of estoppel, and that
is what my clients relied upon, the actions of the
building committee. The tree was part of their landscape
plans. The developer sold them the property with the
tree on the lot. The lot was there in 1962. It was
there in 1963 when the O'Brien's, predecessors, built
their house. It was there later in 1973 when the
Saunders built their home.

This was a partially obstructed landscape, your Honor.
And to -- they are asking the Court to now bring in the
view guidelines that the CRC adopted. These were never
recorded as covenant amendments. These are just inhouse

rules, and even —-- even these terms identify a
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grandfathered tree. A tree that existed on specific
property at the time the covenants sought to be enforced
were first recorded.

So even these view guidelines recognize grandfathered
trees, but it's still Exhibit 6, your Honor, we come back
to, and that is the CRC chair is showing that, that the
CRC was going to distinguish between original large
trees, and the Court's focus on the historic facts that
plaintiffs have not given. Plaintiffs haven't given the
Court anything, other than what we have presented in 1962
and 1963. They have -- they have essentially not come in
with —-- with any of the old plat records. Here we have
Gerald Harkelroad not being able to produce anything from
that original plat, your Honor, and that is -- that is
not acceptable.

So getting back to paragraph four and paragraph ten,
your Honor, this is what the building committee had
before it in -- in those dates. They have open-ended
full discretion to do anything on any of these building
plans, then they did it. Their decision was binding. It
should be enforced. Court should not allow a second
guess quarterback, Monday night guarterback appearing 40
years later to come in and change it. And sc that's
where the damage occurs, your Honor. So that's why we

have the —-—- the equitable remedies, and we would ask that
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the Court grant the defendant Meyers' relief in this
case. This case should not have been filed. This case
does not need to go to trial, your Honor.

THE COURT: Thank you, counsel. Hear from counsel on
the plaintiffs. You have six minutes remaining in your
allotted time.

MR. SAKAI: Your Honor, their -- the historical photos
that the plaintiffs have submitted include the
photographs that were attached to the 2010 decision by
the CRC. They were also attached to the declarations
of -— the declaration of Robin Hodgson, which shows what
it looked like in 1970. So that's what we have done, and
that's what the CRC relied upon when they made their
decision.

With respect to the view guidelines, it's interesting
to note that the defendants seem to distance themselves,
at least in oral argument, from the view guidelines, but
in their own brief on summary judgment at page three they
do say the view guideline was not adopted and recorded by
the lot owners as an amendment to the original CC & R's.
It nevertheless expresses the intent to preserve the
grandfathered trees, and to preserve views observable
from a view line at the time the house was built. That's
from their brief. So they can't pick and choose which

parts of the view guidelines they feel are -- express the
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intent of the covenants. They are saying that it
apparently does, and they -- actually, I'm not even sure
that the view guidelines say that, but they -- they are

the ones that accept also the view guidelines as an
indication of the intent of the covenants themselves.

With respect to the notion about the equitable
remedies, again, the problem here is that the plaintiffs
were not a part of anything related to the approval of
the house plans, approval of landscape plans. The
covenants apply equally to the Meyers as they do to the
plaintiffs. It doesn't make sense for them to complain
about the plaintiffs having done something. The
plaintiffs haven't. They just weren't involved in it.
We are not objecting to the building plans. That's what
the building committee approved way back when. There was
nothing related to approval of that particular tree. It
was there. And that was it. Thank you.

THE COURT: Thank you, counsel. Counsel, I will be
reviewing again the most important material, in the
Court's view, that's been submitted. I will have my
decision for you within two weeks from today's date.

MR. WILLIAMSON: Thank you, your Honor.

THE COURT: Thank you for the quality, if not
necessarily the quantity, of the briefing.

MR. WILLIAMSON: Apologize, your Honor.
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THE COURT:

unfortunately,

That's a fairly normal occurrence

but the quality of the briefing was

excellent. So thank you very much for that. We will be

in recess.

THE CLERK:

All rise. The Court is in recess.

(End of transcription.)
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