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I. INTRODUCTION 

This case involves the interpretation of recorded 1962 covenants 

("CCR's") and whether: (1) the Meyers had written notice that restricted 

an exception for existing trees to "Madronas and other evergreens" at the 

time they purchased Lot 117 and constructed their home in 1970; and (2) 

whether the developer's Building Committee's prior approval of the 

parties' building plans that preserved the Meyers' existing tree without 

restriction can be changed 40 years later by a successor Covenant Review 

Committee ("CRC"). 

II. ASSIGNMENTS OF ERROR 

No.1 By not enforcing earlier final decisions of the Somerset Building 
Committee, predecessor to the Covenant Review Committee ("CRC"), 
that approved Respondents' and Appellants' building plans without 
requiring removal or alteration of the Meyers' Maple tree. 

No.2 By not correctly applying the plain meaning of ~10 of the 
Somerset covenants ("CCR's") that created an express exception and 
review process that protected the Meyers' tree as one " ... existing at the 
time these restrictive covenants of Somerset, ... are filed,". 

No. 3 By allowing inadmissible statements of subjective intent that 
violated the "context rule" in determining the intent and purpose of the 
CCR ,-r1 0 existing tree exception. 

No. 4 By not awarding the Meyers' declaratory and injunctive relief 
where: (a) no restrictions on grandfathered trees, including tree size and 
specific tree species, had been adopted and recorded by the plat developers 
or as CCR amendments before the Meyers purchased their property; (b) 
the only substantial evidence confirmed that the Meyers' tree was 70 feet 
in height at the time of recording of the covenants in 1962; and (c) the 
Somerset Building Committee had already decided any view interference 
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issue by approving both parties' building plans without requiring the tree 
to be removed or trimmed under CCR ~4 and ~l 0 review procedures. 

No. 5 By not applying doctrines of laches, estoppel, and unjust 
enrichment. 

No. 6 By awarding Respondents summary judgment and their attorney 
fees and costs. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

No.1 Does CCR ~10 create an express exception for existing trees? 

No.2 Did the Meyers receive notice in 1970 at the time they purchased 
and constructed their home that CCR ~1O existing trees were limited to 
"Madronas and other evergreens?" 

No.3 Is the Meyers' existing tree that received substantive Somerset 
Building Committee review in the 1960's and 1970's under CCR ~4 and 
~10 consent to construction procedures, now subject to a new determination 
by the successor Somerset Covenant Review Committee ("CRC") that 
" ... they do not unnecessarily interfere with the view of another residence?" 

No.4 Was a binding view obstruction determination already made by the 
Somerset Building Committee under CCR ~4 and ~10 procedures when 
building plans were approved for the O'Briens' and Meyers' residences in 
the 1960's and 1970's who were required to be joined as parties? 

No.5 Does the CRC, as a "mediator," possess any lawful authority to 
enforce CCR ~1 0 covenants and revoke final decisions made by the Building 
Committee 40 years ago to now require alteration or removal of the tree? 

No.6 Can the CRC restrict grandfathered "existing trees" under ~CCR 10 
to "Madronas and other evergreens" only via a 1989 declaration from the 
developer's employee under the "context rule" of construction? 

IV. STATEMENTOFTHECASE 

1. CCR ~10 recorded on Feb. 19, 1962 that is the principal subject of 

this appeal provides as follows : 
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10. Fences and Hedges. All fences, hedges or boundary walls situated anywhere 
upon any residential lot must be approved in writing by the Building Committee 
as to its height and design prior to construction. No trees of any type, other than 
those existing at the time these restrictive covenants of Somerset, Division No.2, 
Somerset, Division No. 4 and Somerset, Division No. 6 are filed, shall be 
allowed to grow more than twenty (20) feet in height, provided they do not 
necessarily interfere with a view of another residence. The Building Committee 
shall be the sole judge in deciding whether there has been such an interference. 
In case of violation, the Building Committee shall have enforcement powers as 
set forth in Paragraph 1 of GENERAL PROVISION. CP 802-811; Appendix 
("App.") 1; (Emphasis added). 

2. The Respondents, collectively referred to as the "O'Briens," are 

owners of uphill residences located within the Somerset Division ("Div.") 

4 plat in Bellevue, W A. Respondent Michael A. and Marcy L. 0 'Brien's 

residence located on Lot 130 was constructed in 1963 following its 

approval by the Evergreen Development, Inc. ("Evergreen"), the original 

plat developer, and it's Building Committee. CP 382-383. 

3. A publicly available May 1963 Assessor's photo shows a large 

mature Maple tree on the Meyers' abutting Lot 117 already obstructing the 

O'Briens' westerly views. CP 382-383; CP 814-816; App. 2. 
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4. Historical aerial photos of the Somerset plat provided by the 

Meyers' Photogrammetrist, Ward Carson, confirmed that numerous 

existing trees were left standing after plat development at the time of 

recording of the CCR's in 1962. CP 352; App. 3. 
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5. In 1970 the Meyers purchased unimproved Lot 117 from 

Evergreen that included an existing large Maple tree. CP 573-577, 685-

685; CP 707; See App. 4. Mr. Carson measured their tree at 70 feet in 

height in 1962. CP 348-370; CP 385-386. 

6. The Meyers' received no written notice when they bought Lot 11 7 

and sought approval of their building plans in 1970 by the developer's 

Building Committee that their existing Maple tree was not grandfathered 

under CCR ~1O; or that "existing trees" were limited only to "Madronas or 

other evergreens." CP 573-574; CP 686-687; CP 707; App. 4. 

7. The Building Committee's review of all Somerset Div. 4 building 

plans under CCR ~4 and CCR ~ 1 0 criteria included suitability for harmony 
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with the surroundings, the effect on neighboring property, and VIew 

impairment. CP 802-811; CP 804, CP 806. 

8. No complaints of view obstruction were received by the Meyers 

during their building plan review process. They incorporated the Maple 

tree as a landscape amenity into their building plans where they have lived 

for over 42 years. CP 385; CP 685-687 ~~3 -5. 

9. Respondent Saunders' built their home in 1973 three years after 

the Meyers home was built. Their westerly views were already obstructed 

by the Meyers' Maple tree. CP 55; CP 80-86; CP 2482-2483; See App. 7. 

10. Gerald Harkleroad confirmed that as the developer's Building 

Committee he reviewed all Somerset Div. 4 building plans for any view 

obstruction before allowing construction to proceed. I App. 11, Page 24. 

11. The Saunders asked the Meyers in late 70's and 80's about 

trimming the Meyers' tree. CP 55. Saunders recalled that: "They liked 

1 A Okay... There was a -- this was a building committee, quote, not a recorded 
instrument at all. It was a -- it was the developer, me, administering and trying to 
help administer the covenants, and mainly -- and mainly to -- to permit work with the 
builders in permitting their house to be built, so it wouldn't interfere with the view of 
somebody that's already residing on the hill. Okay. 

That was my job, one of my jobs ... 

Q Did that cover Somerset Division No. 47 

A Yes. 

Q All ofthe lots in Somerset Division 47 

A If there was [sic] vacant lots at that time when I was employed, yes, that would have 
been Somerset 4 .. . 
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their tree. It was the reason they bought their house, and as far as the 

covenants were concerned, the tree was grandfathered." CP 55; App. 9. 

12. Following their purchase of neighboring Lot 130 in 1987, the 

O'Briens asked the Meyers to prune "minimal" portions of the tree's 

lower limb to enhance their view. CP 400; CP 1188; App. 4. 

13. The Meyers' arborists routinely maintained the health of their 

Maple tree and reduced its height from 70 feet to 63 feet during the 1990's 

and 2000's. CP 55; CP 371-379; CP 575-576; CP 2514. 

14. CCR amendments recorded on Dec. 12, 2001 created the CRC to 

"replace, perform the functions of, and have the same rights powers and 

authorities as the Building Committee ... " CP 711-723; CP 750. They did 

not retroactively alter CCR ~4 and ~1 0 covenants. They authorized "non­

binding" mediation procedures ("written findings and recommendations") 

for homeowner disputes. CP 91-103; CP 162-182; CP 711-723; CP 1543. 

15. In 2008 the Somerset Community Association ("Association") 

published an internal "View Guideline." CP 26-31; App. 5. The View 

Guideline was not approved by a vote of the membership or recorded as 

covenant amendments. It added terms not appearing in CCR ~1 0 that 

A But as a representative of the developer. CP 424; CP 750; App. 13, Page 24. 
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could not have been provided to the Meyers when they purchased Lot 117 

and built their home in 1970: 

The Spirit of the Guideline 

To preserve the views of a homeowner, the way they were, when the 
house was Built. 

*** 
The View that this Guideline is intended to preserve is the View that was 
observable above the View Line from the Observation Zone at the time the 
relevant Main Floor Living Space was Built. Because this Guideline is not 
intended to preserve a View that did not exist at the time the house was Built, this 
Guideline will not be applied in a way that would force a downhill Owner to 
expand or enlarge the View that existed when the relevant Main Floor Living 
Space was Built. 

*** 
The 20' provision means two things. First, "new" trees shall not be allowed to 
grow more than twenty (20) feet. Second, the twenty (20) foot height restriction 
does not apply to Grandfathered Trees, provided they do not unnecessarily 
interfere with the view of another residence. If either tree unnecessarily interferes 
with the view of another residence it must be trimmed to a lower height so the 
resulting view restoration is sufficient to prevent the tree from "unnecessarily 
interfering with the view of another residence. 

*** 
Grandfathered Trees - A tree that existed on the specific property at the time 
that the covenants sought to be enforced were first recorded. CP 26; (Emphasis 
added). 

16. On March 23, 2009, the O'Briens and other neighbors met with the 

Meyers claiming that the Meyers' tree was a new "spontaneous" 2 .00 foot 

"sapling" that had grown after the Meyers' lot was developed not entitled 

to grandfathered protection as an existing tree at recording of the CCR's: 

"Your lot was platted and the covenant recorded on February 19, 1962 (File 
#5389232). Since the land was graded two years earlier removing all vegetation, 
there has grown numerous one, two, and three foot tall samplings [sic]. One of 
these was allowed to grow into a small ten foot tree by the mid sixties, when 
kids, living in the house directly east of you, played on your unsold lot, and had a 
rope swing on the tree's lowest northern branch." CP 113; (Emphasis added). 
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17. The Saunders' claims were based upon neighbor photos taken in 

1970. These photos, however, showed that the Saunders' westerly views 

were already partially obstructed by the Meyers' tree in 1970 well before 

the Saunders built their home in 1973 (CP 331; App. 7; App. 9): 

Photos provided and dated by Peter Saunders at initial meeting 3/23/2009 

18. These owners, citing the View Guideline, asked the CRC to trim 

the tree" . .. sufficiently to restore their prime view of the Seattle Skyline, 

lake Washington, and the primary Olympic peaks." CP 50-56; App.9. 

19. The O'Briens told the CRC they did nothing about their views 

because they were told by neighbors that the tree was grandfathered: 
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"I was advised by my neighbors that when I moved in that the tree was 
'grandfathered' and therefore not subject to height and view restrictions, so I 
have not contacted the CRC regarding the matter." CP 50; App. 9. 

20. Respondent Saunders asked the CRC to remove the Meyers' tree 

altogether. They confirmed the Meyers' understanding about the tree: 

"They liked their tree, it was the reason they bought their house, and as far as the 
covenants were concerned, the tree was grandfathered." CP 55-56; App. 9. 

21. On Mar. 24, 2009 the CRC's Chairman, Gary Albert, emailed the 

Meyers' son-in-law, Stephen B. Smolinske, confirming that the Meyers' 

tree height (reduced in height from 70 feet to 63 feet) was grandfathered, 

and could grow higher but that its "width" may not be protected: 

"To clarify the issue on trees existing at the time of the covenants (a.k.a. 
grandfathered): 

*** 
Original trees that were already tall enough so that a neighbor did not have a 
particular view at the time of the covenants could continue to grow higher. There 
would be no taking of a view since there was no pre-existing view to be taken. 

There is always a question about expanding grandfathered rights. In case of your 
in laws Maple tree, as the tree ages and starts spreading out in the horizontal 
plane, is that permissible or is that an expansion of a grandfathered right?" 

*** 
I hope this helps in working through the process with the neighbors and your in 
laws. CP 333; (Emphasis added) 

22. On Mar. 31,2009, Saunders sent Mr. Smolinske an email stating: 

"We desperately need pictures of that tree at the time of the initial lot purchases, 
around the mid-sixties. I need that SCA ladies [sic] name, and contact info, so I 
can delve deeper into her contention that she had seen really early photos of those 
lots. We need solid evidence to support the degree of grandfathering that the 
Meyers are entitled to." CP 334; (Emphasis added) . 
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23. On Apr. 1,2009, concerned about bias and fairness, Mr. Smolinske 

asked the CRC to disclose any ex parte communications, and provide 

copies of procedural rules that the CRC would follow. He asked that CRC 

dispute procedures be "followed to the letter." CP 739; CP 1546-1547. 

24. On Apr. 2, 2009, the CRC explained its review process under the 

View Guideline, including mediation procedures that it would follow. The 

CRC confirmed that its "decision" was "non-binding." CP 1545. 

25 . On Apr. 8,2009, the Meyers' submitted a 57 page Response to the 

neighbors' filed complaints. CP 313-321; CP 329-381; App. 3 excerpts. 

It contained historical photos and expert reports from a certified 

Photogrammetrist, Ward Carson, and two arborists. Aerial photos of 

Somerset Div. 4, before and after recording of the CCR's in 1962, showed 

existing trees that remained after plat development on the Meyers ' Lot. 

CP 350-352; App. 3. Mr. Carson's aerial photos, height calculations, and 

opinions are the only expert evidence submitted in this case. 

26. Mr. Carson calculated the tree's height at 70.00 feet on July 27, 

1964. CP 348-355. Arborists Kurt Fickeisen and Tina Cohen calculated a 

height of 63 feet on Apr. 6, 2009 that resulted from the Meyers' pruning in 

the 1990's. CP 371-372; App. 3. Arborist Tina Cohen warned in her 

report that any further topping of the tree would kill it. CP 401-411. 
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27. The CRC hired no independent arborist or photogrammetrist to 

investigate or rebut the Meyers' Apr. 8,2009 Response, stating: 

"This document you have provided includes technical information that is above 
the level of understanding for a normal layperson on the committee ... The CRC 
does not have a budget to parse out your report ... " CP 211. 

28. On May 28, 2009, the CRC issued a "Decision" letter. It directed 

the Meyers to have the tree's "canopy width trimmed to 30 feet." CP 63-

65; CP 64; App.7. [Note: Once it accepted the neighbors' complaints, the 

CRC possessed no lawful authority under CCR amendments to issue any 

"decision" or "ruling" when it was only authorized "mediate" individual 

landowner disputes and make written "recommendations" under its 

amended CCR's. CP 91-103; CP 162-182; CP 711-723; CP 1543; App.5.] 

29. The CRC letter stated that it was "influenced" by the View 

Guideline and Declaration of Gerald Harkleroad: 

... We viewed pictures provided by the affected neighbors, as well as committee 
generated iMAP photos from King County (copies enclosed). In addition, the 
CRC was influenced by the published View Guideline {or Somerset and the 
Declaration of Gerald Harkleroad, which outlines the intent of the original 
covenants. 

We think that it is important to note that the intent and spirit of the Somerset 
Covenants, and therefore the CRC View Guidelines, is to preserve the views of a 
homeowner. . . However, consideration also needs to be given to 'grandfathered' 
trees. The view the covenants are trying to preserve is the view in existence at 
the time the covenants were recorded; i.e., early 1960's. 

Original large trees that were already tall enough so that a neighbor did not have 
a particular view over the tree at the time the covenants could continue to grow 
higher as long as it did not block other existing views. There would be no taking 
of a view since there was no existing view to be taken. However, this does not 
allow a tree to take away an existing view by spreading out in the horizontal 
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plane. This is what has happened with your tree. A tree's width can have as 
much impact on a neighbor's views as a tree's height. 

*** 
The Declaration of Gerald Harkleroad gives us additional insight of the original 
intent of the covenants. To quote Mr. Harkleroad: 'Though the covenant 
language restricting tree height may seem to except from its coverage 'trees in 
existence' at the time the covenants were recorded, the understandin'g involved at 
the time, including myself, was that this language was intended to cover the full 
grown Madrona and other evergreen trees in the subdivision ... From this 
statement, it is the CRC' s opinion that the original intent of the covenants was 
not to protect the horizontal expansion of a maple tree, at the expense of another 
homeowner's view. CP 63-65; CP 77; App. 8; (Emphasis added). 

30. On June 5, 2009, CRC Chairman Gary Albert emailed Mr. 

Smolinske describing the CRC's mediation findings as a formal "ruling." 

CP 1609. He congratulated Mr. Smolinske for protecting the Meyers' tree 

stating that the Meyers had received a "fair and impartial hearing:" 

"If it is any consolation the neighbors are not happy with the CRC decision 
either, which could mean we did a good job of being fair to all concerned and 
ruled based on the covenants. Thank you for being a strong protector of the 
Meyers and insuring they received a fair and impartial hearing. They should be 
very proud." (Emphasis added). 

31. On Aug. 30, 2009, the CRC explained how it arrived at its 

"decision," again misrepresenting the limited mediation authorized by 

CCR amendments in reviewing homeowner disputes: 

We discussed your email of June 19 and agree that two dates are benchmarks. 
The date the covenants were recorded determines if a tree was in existence and 
having some 'grandfathered' rights. And the date the home was built establishes 
the 'view' that was observable and protected. Because most homes in a division 
were completed within a few years period, there would have been little 
observable change in the view from the date of the covenant's recording. 
Exceptions to this, i.e., lot purchased for investment sale at a later date, would be 
handled by the CRC and they would make an appropriate determination. 

*** 
The CRC decision found, based on the information you provided, the Meyer's 
tree was a grandfathered and the CRC decision allowed that it was already in the 
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neighbors view in the vertical plane. However, the CRC agreed unanimously 
that the trees expansion in the horizontal plane was an unnecessary view 
interference and the Maple tree needs to be trimmed back and maintained to a 30 
foot diameter from its current 60 foot diameter. This also complies with the 
concept found in the Harkleroad Declaration where he stated, 

, ... though it was desirable to maintain some of those existing large trees, in 
certain cases, we negotiated thinning of those existing trees. Again, this was 
done in order to gain or protect the view ... ' CP 322-324; (Emphasis added). 

32. Dissatisfied, the O'Briens and CRC held secret meetings seeking 

to remove the tree altogether. CP 319-320; CP 576; App. 13, Page 21. 

33. Without any notice of any ongoing "mediation" or any "fair and 

impartial hearing" provided to the Meyers, the CRC issued a second 

"decision" letter on Apr. 27, 2010. CP 63-64; CP 68; App. 8. Claiming 

earlier that it was unable to "parse out" the Meyers' expert reports, 

historical photos, and tree size calculations, it abruptly reversed course: 

"this case has been "re-opened" because" ... new evidence has been provided that 
shows there were views of the Olympic Mountains over your Maple tree." 

34. In accepting these photos in secret meetings, the CRC ignored the 

Meyers' expert scientific evidence showing all views partially obstructed 

before uphill homes were constructed. CP 331; CP 348-355; App. 3. 

Even if the CRC, as "mediator," could decide view obstruction, its actions 

and later trial court decision were not reasonable or supported by 

substantial evidence in the record, where the only expert evidence 

concluded that the Meyers tree was 70 feet in 1962 that the Meyers later 

pruned to 63 feet. CP 329-381 ; Riss, supra at 627-28. 
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35. "Reconsideration" is not an authorized procedure under any CCR, 

CCR amendments, or View Guideline. Apps. 1,5,6. 

36. The second letter directed the Meyers to lower the tree's canopy 

(already lowered to 63 ft.) to an arbitrary "red line" shown in a 2010 photo 

taken by a non-party neighbor (CP 68-72; App. 7): 

37. These 1970 color photos show three existing large trees (including 

the Meyers') partially obstructing all uphill owners' westerly views: 

February 1970 

[1970 Photo with Existing Tree Height of70 Feet] 

38. Following further mediation, the O'Briens brought suit and failed 

to join Evergreen or the CRC as a necessary parties. CP 89. 
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39. The Meyers moved to strike evidence of subjective intent that 

violated the "context rule" and hearsay rule. CP 457-482. The trial court 

denied the Meyers Motion. CP 255-264; CP 484-485. 

40. The Meyers moved to strike evidence of the mediation submitted 

by O'Briens as violative of ER 408. CP 457-482. The trial court denied 

the Meyers Motion. CP 255-264; CP 484-485 . 

41. The O'Briens and Saunders claimed that they were entitled to an 

"unobstructed and protected view" independent of the Building 

Committee's building plan review performed in the 1960's and 1970's 

under CCR ,-r1 0 and CCR ,-r4: 

"3 . Neither of us ever made any statements or indicated in any way our approval 
of the Maple Tree on the Defendant's Property. 

4. Neither of us were members of the Somerset Building Committee or Somerset 
Covenant Review Committee so neither of us had anything to do with the 
approval of the building plans or landscaping plans for the residence constructed 
on the [Meyers'] property. 

5. The relief we seek ... is to simply enforce Section 10 ... that bind both Plaintiffs 
and Defendants .. . We seek only an unobstructed and protected view, which is 
exactly what we were supposed to have per the recorded Covenants. It is a 
benefit that we already paid for when we purchased a view home in a view 
community." CP 1016; CP 1018; (Emphasis added). 

42. The Meyers' summary judgment motion was denied. Judgment 

was entered ordering the Meyers to "comply with the CRC's decisions 

dated May 28, 2009 and Apr. 27, 2010." CP 486-492; (Emphasis added). 
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43. On reconsideration the trial court declined to dismiss Respondents' 

Complaint for failure to join the CRC as necessary parties under CR 17 

and CR 19. CP 496-522; 533-539; 578-579. 

44. The trial court awarded Respondents their fees and costs under 

"CCR ~18, RCW 4.84.330 and RCW 64.38." CP 2353-2357; App. 10. 

V. SUMMARY OF ARGUMENT 

When recorded in 1962, CCR ~1 0 unambiguously excepted "existing 

trees" that were part of a "consent to construction" process for building plan 

review as a common plan of development for all Somerset lots. CCR ~1 0 

expressly excepted trees of "any type" "existing at the time" the CCR's were 

recorded. The height and width of protected "existing trees" was not then, 

and is not now, restricted by CCR ~1 0 or any CCR amendments. 

If CCR ~10 is ambiguous [which it is not], the Berg v. Hudesman 

"context rule" shows that the final decision on view obstruction was already 

made by the CRC's predecessor, the Building Committee, over 40 years ago. 

Indisputable evidence shows the O'Briens' and Saunders' westerly views 

were already obstructed by the Meyers' maple tree in 1963 and again in 

1973 when their homes were constructed. When the Meyers received their 

building plan approval in 1970, the Building Committee did not require 

removal or alteration of the Maple tree. Individual lot owners are estopped 

or barred from collaterally attacking the fmal Building Committee decisions. 
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Neither the CRC nor trial court should substitute the judgment of the 

Building Committee that left the Meyers' tree in place for over 40 years. 

The CRC cannot arbitrarily evade fonnal notice and CCR 

amendment requirements. It cannot, as mediators, retroactively apply a new 

2008 View Guideline using an inadmissible employee declaration to alter the 

express exception for existing trees as an expression of "original intent" 

limiting it "Madronas and other evergreens" that the Meyers had no notice 

of in 1970 when they bought Lot 117 and constructed their home. 

The O'Briens initiated the CRC's mediation process for reviewing 

View obstruction complaints. If the CRC sought to enforce CCR ~1 0 

covenants, it could not act as a mediator under its amended covenants. It 

could not conspire to hold secret "reconsideration" meetings with the 

O'Briens, claim that its actions were "non-binding" (CP 1545), and then 

issue "rulings" directing the Meyers reduce the tree' s height and width. In 

either capacity, it could not disregard the Meyers' expert evidence showing 

an existing mature Maple tree on Lot 117 already obstructing uphill views at 

the time the CCR's were recorded in 1962. If not enforced by this court, the 

expressed entitlement for existing trees under CCR ~1 0 is rendered 

meaningless. 

The trial court erred by misreading CCR ~1 0 and misapplying the 

"context rule." It accepted inadmissible unilateral evidence of subjective 
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intent that modified CCR ,-r10 and which disregarded the only expert 

evidence showing a mature 70 foot Maple tree already obscuring uphill 

views at the time of CCR recording and later when uphill homes were 

constructed in the 1960's and 70's. 

The court cannot jurisdictionally decide these prior actions of the 

developer's Somerset Building Committee and enforcement of ,-r10 

covenants, and their successor Covenant Review Committee, without 

requiring that these parties be joined under CR 17 and CR 19. 

VII. ARGUMENT 

A. CCR ~10 Unambiguously Excepts Existing Trees From Any 
Restrictions as a Specific Expression of Original Intent. 

The interpretation of covenants is a question of law reviewed de novo 

on appeal. Day v. Santorsola, 118 Wn.App. 746, 756, 76 P.3d 1190 (2003). 

Courts determine the original drafter's intent and covenant's purpose at the 

time it was drafted. Principles for construing covenants are set forth in 

Bauman v. Turpin, 139 Wn.App. 78, 88-9, 160 P.3d 1050 (2007).2 Words 

2 Courts are to determine the drafter's intent by examining the clear and unambiguous 
language of a covenant. Burton v. Douglas Cty, 65 Wn.2d 619, 621-22, 399 P.2d 68 
(1965). We must consider the instrument in its entirety and, when the meaning is unclear, 
the surrounding circumstances that tend to reflect the intent of the drafter and the purpose 
of a covenant that runs with the land. Lenhoff v. Birch Bay Real Estate, Inc., 22 Wn.App. 
70, 72, 587 P.2d 1087 (1978) . While the interpretation of a restrictive covenant is a 
question of law, intent is a question of fact. Day, 118 Wn.App. at 756, 76 P.3d 1190 
(citing Mariners Cove Beach Club, 93 Wn.App. 886, 890, 970 P.2d 825) (1999)) 
Extrinsic evidence of intent is admissible if relevant to interpreting the restrictive 
covenant. In Hollis v. Garwall, the Supreme Court applied the Berg v. Hudesman 115 
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and terms are fIrst construed by their ordinary and common meaning. Riss 

v. Angel, 131 Wn.2d 612, 621, 934 P.2d 669 (1997).3 

The principal covenants being review involve the original intent of 

CCR ~1 0 together with the plan review and enforcement provisions of CCR 

~l, ~4, and ~18. As a common plan of development4 for the Somerset Div. 4 

plat, a suffIcient number of existing trees remained on some lots at the time 

the CCR's were recorded in 1962 to warrant treatment as an entitlement 

under CCR ~10. CP 802-811; App. 1; CP 380-381; See App. 3 photos. 

CCR ~1 0 uses strategically placed commas5 to create a clause after 

the words: "No trees of any type" " ... ,other than those existing at the time 

these restrictive covenants of Somerset, ... Division No.4 ... are fIled, ... " 

This clause represents a "specifIc enumeration of certain items" that 

expressly identifIes "existing trees" as a category and exception to tree 

Wn.2d 657, 663, 801 P.2d 222 (1990) context rule to interpreting restrictive covenants. 
Hollis v. Garwall, Inc., 137 Wn.2d 683, 695-96, 974 P.2d 836 (1999). Under this rule, 
evidence of the "surrounding circumstances of the original parties" is admissible "to 
determine the meaning of the specific words and terms used in the covenants." Id. at 693, 
974 P.2d 836. (Emphasis added). 

3 Our primary objective in interpreting a restrictive covenant is ascertaining the intent of the 
original parties to the covenants. Viking Props. v. Holm, 155 Wn.2d 112, 120, 118 P.3d 
322 (2005). In determining intent, we give language its ordinary and common meaning. 
Riss, 131 Wn.2d at 621,934 P.2d 669. We resolve any doubts in favor of the free use of 
land. rd.; (Emphasis added). 

4 See Robert G. Natelson, Law of Property Owners Associations, §5.5.2, at 197 (1989). 

5 A "comma" is defined as a "clause in a sentence; that which is cut off, ... to cut, split ... a 
mark of punctuation to indicate a separation of sentence elements ... " Webster's New 
World College Dictionary (2002 Ed); (Emphasis added). 
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height limitations of twenty (20) feet. Rush v. Miller, 21 Wn.App. 156, 159-

60, 584 P.2d 960 (1978); CP 802-811; CP 512-516. "Exceptions," as noted 

by Prof. Stoebuck, function as a device to exclude property from legal 

descriptions. Ray v. King Cty, 120 Wn.App. 564, 588, n. 70, 86 P.3d 183 

(2004); Vol. 17 Stoebuck, Washington Practice: Real Estate: Property Law 

§7.9 at 486 (1995). 

Excepting existing "trees of any type" has the "legal effect of 

signaling the document's intent." Mack v. Armstrong, 147 Wn.App. 522, 

527-31, 195 P.3d 1027 (2008). The Dec. 11, 1989 Declaration of Gerald 

Harkleroad, later utilized by the CRC to justify its May 28, 2009 letter, also 

describes "trees in existence" as an "exception" "from its coverage:" 

"7. Though the covenant language restricting tree height may seem to except 
from its coverage 'trees in existence' at the time the covenants were recorded, the 
understanding of those involved at the time, including myself, was that this 
language was intended to cover full grown Madrona and other evergreen trees in 
the subdivision." CP 77; App. 11; (Emphasis added). 

Applying the ordinary meaning rule, this court should declare that any 

Somerset Div. 4 lot containing "existing trees" in 1962 upon recording of 

the CCR's are not subject to any size (height or width) restrictions. 

B. The Trial Court Erred by Allowing the Circumvention of CCR 
Amendment Procedures that Are More Burdensome than 
CCR ~10 Restrictions. 

CCR ~10 expresses an unambiguous exception for "existing trees." 

The only expressed restriction is a height of 20 feet for non-existing trees. 
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CP 802-811; CP 512-516. Yet, over the Meyers' objection, the trial court 

admitted Mr. Harkleroad's 1989 Declaration used in the CRC' s May 28, 

2009 letter that limits existing trees to "Madronas and other evergreens." 

"The Declaration of Gerald Harkleroad gives us additional insight on the original 
intent of the covenants. To quote Mr. Harkleroad: "Though the covenant 
language restricting tree height may seem to except from its coverage 'trees in 
existence' at the time the covenants were recorded, the understanding of those 
involved at the time, including myself, was that this language was intended to 
cover the full grown Madrona and other evergreen trees in the subdivision. In 
addition, even though it was desirable to maintain some of those existing large 
trees, in certain cases, we negotiated thinning of those existing trees. Again, this 
was done in order to gain or protect the view from a resident's main living room." 
[sic] From this statement, it is the CRC opinion that the original intent of the 
covenants was not to protect the horizontal expansion of a maple tree, at the 
expense of another homeowner's view." CP 63-64; CP 76-78; CP 486-492; 
App. 7; App. 11; (Emphasis added). 

These Harkleroad comments on "intent" added size and speCIe 

restrictions are not expressed in CCR ~1 0 or any other covenant. Mack v. 

Armstrong, supra at 528-31 rejected arguments that the primary intent was 

to preserve views. It confirmed that that restrictions cannot be imposed 

that are more burdensome than those provided by specific objective 

covenants. cf. The Lakes at Mercer Island HOA v. Witrak, 61 Wn.App. 

177,180,810 P.2d 27 (1991) citing Fairwood Greens HOA. v. Young, 26 

Wn.App. 758, 762, 614 P.2d 219 (1980) (Trial courts may not construe 

covenants more broadly than intended.) The effect of the trial court's 

orders directing the Meyers to: " . .. comply with the CRC's decisions dated 

May 28, 2009 and Apr. 27, 2010 ... " are to increase the Meyers' covenant 
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burdens by retroactively extinguishing the "existing tree" exception that 

are disallowed allowed under The Lakes at Mercer Island, supra. CP 1016; 

CP 1018. Such actions are ultra vires under Murphy v. Seattle, 32 

Wn.App. 386, 392-93, 647 P.2d 540 (1982) and a nullity. 

Even if correctly admitted into evidence (which it was not), the 

"context rule," discussed below, does not allow a defacto retroactive 

amendment of CCR ~1 0 that adds qualifying size and specie limitations to 

"existing trees" that were not disclosed to the Meyers when they purchased 

their property in 1970.6 The Meyers testified that they were not shown any 

such limiting species specific restrictions when they purchased Lot 117 and 

built their home after their plans had been approved by the Somerset 

Building Committee. CP 685-687; CP 574-575; CP 1185-1186. Saunders' 

complaint to the CRC confirmed this very point: 

"They [the Meyers] liked their tree, it was the reason they bought their house, and as 
far as the covenants were concerned, the tree was grandfathered." CP 50. 

6 Washington courts have held that a purchaser without notice of restrictions on the use 
of land takes free of such restrictions. Murphy v. City of Seattle, 32 Wn.App. 386, 
392, 647 P.2d 540 (1982) citing: Hendricks v. Lake, 12 Wn.App. 15, 528 P.2d 491 
(1974); RCW 65.04.020 et seq.; and RCW 65 .08.030 et seq. 

See also, Natelson, supra at §5.2 citing Granby Heights Assn. v. Dean, 38 
Mass.App.Ct. 266, 647 N.E.2d 75 (1995) (Association prohibition of dogs from 
common areas invalid where it was not included in bylaws or master deed); and 
Natelson, supra at §15.3.1. 
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CCR amendments recorded in November 2001 did not amend CCR 

~l 0 or revoke the earlier Building Committee decisions approving the 

parties' building plans. CP 91 -103; CP 162-182; App. 5. Yet, O'Briens 

and Saunders asserted at trial that: (1) the earlier Building Committee's 

actions approving the Meyers' building plans leaving the tree intact did 

not bind them (CP 1016; CP 1018); (2) CCR ~10 conferred "unobstructed 

and protected views" without regard to grandfathered trees (CP 1016; CP 

1018); and (3) that the View Guideline was a "revised covenant" that 

would " ... address, in more detail, the issue of those grandfathered trees 

that unreasonably block neighbor'S views." CP 55; (Emphasis added). 

In this context, Harkleroad's post-1962 Dec. 11, 1989 Declaration 

and View Guideline are a blatant device to emasculate the existing tree 

entitlements of CCR ~l 0 and evade the formal CCR ~1 amendment 

provisions that require majority Somerset Div. 4 owner approval. Absent 

CCR amendments that preceded their purchase, the Meyers never received 

required written and recorded notice7 that only "Madronas and other 

7 See Leighton v. Leonard, 22 Wn.App. 136, 139, 589 P.2d 279 (1978) (written and 
recorded notice as a required element of covenant restrictions in William B. 
Stoebuck, Running Covenants: An Analytical Primer, 52 Wash. L.Rev. 861, 898-
901, 910 (1977)); Washington Real Property Deskbook, 3d ed., Easement and 
Licenses in Land, ch. 3, §3.2 (Wash. State Bar Ass'n 1997) Statute of Frauds 
formation requirements for written, signed, and acknowledged instruments under 
RCW 64.04.010, .020. 
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evergreens" were existing trees . Murphy v. Seattle supra at 392-93, RCW 

65.04.020, and RCW 65.08.030. CP 574-575; CP 686-687. 

C. The Developer's Building Committee Already Decided Tree 
Size and View Obstruction Matters 40 Years Ago. 

It is undisputed that Mr. Harkleroad acting as the "Building 

Committee" followed the "consent to construction" provisions of CCR 

~10 described in Mack v. Armstrong supra at 530. This decision-making 

process was part of the drafter's original intent to review and decide 

"existing tree" height and unnecessary view interference during the review 

and approval of each owner's building plans in the 1960's and 1970's: 

10. Fences and Hedges. All fences, hedges or boundary walls situated anywhere 
upon any residential lot must be approved in writing by the Building Committee 
as to its height and design prior to construction. No trees of any type, other 
than those existing at the time these restrictive covenants of Somerset, Division 
No.2, Somerset, Division No.4 and Somerset, Division No.6 are filed, shall be 
allowed to grow more than twenty (20) feet in height, provided they do not 
necessarily interfere with a view of another residence. The Building Committee 
shall be the sole jud~e in decidin~ whether there has been such an interference. 
In case of violation, the Building Committee shall have enforcement powers as 
set forth in Paragraph 1 of GENERAL PROVISION. CP 89; (Emphasis added). 

Mr. Harkleroad testified about this decision-making process in deposition 

testimony stating that Evergreen's Building Committee decided these 

issues in the 1960's and 1970's. CP 424; CP 574; CP 750; App. 13. 

Under CCR ~l 0 and CCR ~4 review criteria he could have required the 

removal, relocation, or alteration the Maple tree based under any of the 

following building plan review criteria: "view of another residence," and 
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"unnecessary" "view interference," "harmony" "with the surroundings," 

the "outlook of the adjacent or neighboring property," and the "view of 

surrounding building sites." CP 804-806. The Meyers described this 

process in their Apr. 8,2009 Response to the CRC. When they purchased 

Lot 117 in 1970, it was only one of a few lots with any significant trees 

remaining that they incorporated into their building and landscape plans. 

CP 329-381; CP 574-577; CP 707; color photos at App. 4. Importantly, 

no neighboring owners complained about the Meyers' tree, then 70 feet 

tall. CP 574, ,-r4-,-r6; App. 4. 

The O'Briens' horne on Lot 130 was constructed in 1963. In their 

CRC complaint they stated that when they bought their horne in 1987 their 

neighbors told them that the Meyers' tree was "grandfathered," and 

"therefore was not subject to height and view restrictions." CP 50; App. 9. 

The Saunders in fact admitted that the Meyers had actually reduced the 

tree's height that "improved their sky view," but that "the 

trimming .. . encouraged the tree to grow horizontally." CP 55; App. 9 

(Emphasis added) . 

Following these complaints, CRC Chair Gary Albert emailed the 

Meyers' son-in-law, Mr. Smolinske, on Mar. 24, 2009. He explained the 

history of the plat and covenants and advised Mr. Smolinske to "work 

through the process with the neighbors" with the information he was 
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providing. Mr. Albert stated that the Meyers' tree was an "original large 

tree" that was to be treated differently from "small trees" (CP 333): 

To clarify the issue on trees existing at the pme of the covenants (a.k.a. grandfathered): 

1. Small existing trees thatwere not tall enpugh to impact a neighbor's view at the time of the covenants could 
grow to any height (not restricted to 20 ft.) las long as they do not unnecessarily interfere with a neighbors view. 
They could also be required to be kept to ailower height (even less than 20 ft.) if they interfered with a 
neighbors view. (lbis is essentially the s~e provision for new trees after the covenants, the exception is that 
new trees do have a maximum height of lithit of 20 ft. andlor not to interfere) 

2. Original Jarge trees that were already tall enough so that a neighbor did not have a particular view at the time 
of the covenants could continue to grow higher. There would be no taking of a view since there was no pre­
existing view to be taken. 

Another CRC Albert email dated Aug. 30, 2009 explained the 

predecessor Building Committee's role in reviewing and approving each 

home's building plans: 

"We discussed your email of June 10th and agree that there are two dates that are 
benchmarks. The date the covenants were recorded determines if a tree was in 
existence and having some "grandfathered" rights. And the date the home was 
built establishes the "view" that was observable and protected. Because most 
homes in a division were completed within a few years period, there would be 
little observable change in the view from the date of the covenant's recording. 
Exceptions to this, i.e. lot purchased for investment sale at a later date would be 
handled by the CRC and they would make the appropriate determination." CP 
322; (Emphasis added). 

From these email statements alone, the CRC, as the Building 

Committee's successor, knew that Evergreen was holding some lots and 

selling off others. It knew that an "appropriate determination" as to 

neighboring view obstruction issues had already been made by the 

Building Committee. CP 322. The Meyers explained these very 

circumstances in their Apr. 8, 2009 Response to the CRC before the CRC 

issued its May 28, 2009 letter noting Mr. Harkleroad's personal 
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involvement. CP 381; App. 3. Mr. Harkleroad confirmed his role as the 

Building Committee in reviewing building plans and view obstruction 

issues with trees in his Nov. 14,2011 Declaration at ~8 to the trial court: 

"8. When I was employed by Evergreen, it was at a time when numerous new 
houses were being constructed in Somerset. So as new houses were being built, 
many existing trees of all types were removed or trimmed in order to ensure that 
the new house had an unobstructed view from the eastern shore of Lake 
Washington to the mountain or as close thereto as possible." CP 74; App. 12. 

Yet, when given the opportunity, neither the CRC nor Mr. 

Harkleroad addressed the Meyers' Apr. 8, 2009 Response questions as to 

why he, as the Building Committee, chose to keep Meyers' tree without 

altering its height or width when reviewing and approving all of the 

parties' building plans in the 1960's and 70's. CP 72-78; CP 381. Even if 

allowed under the context rule as evidence of "surrounding 

circumstances," these statements confirm that: the tree was "existing" at 

the time of filing of the CCR's; that a binding final determination had 

already been made by the Building Committee; and that there was no view 

interference to any neighboring lot. These statements and omissions 

support a finding under Riss that the CRC actions and trial court's 
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decision are not reasonable and not supported by substantial evidence in 

the record. 8 

Riss, supra at 627-29 holds that a court should not substitute its 

judgment" ... where a consent-to-construction covenant permits a decision 

based upon standards such as aesthetics and harmony with the 

neighborhood." Neither the CRC nor trial court can substitute the 

judgment of the Building Committee made 40 years ago. Otherwise, the 

finality of "deciding" view obstruction and suitability that was "vested" in 

the Building Committee, and based upon specific CCR ,-r4 and ,-rIO review 

criteria, would be meaningless.9 

D. The eRe's Letters Are Unreasonable and Unenforceable. 

Courts are obliged to review homeowner decisions to determine if 

they were reasonable and in good faith,10 followed proper procedures, and 

were made with sufficient fact finding. Riss v. Angel, supra at 624-30. 

The CRC's actions are unreasonable and arbitrary under Riss where the 

CRC possessed no authority under CCR ,-rIO and CCR ,-r4 to revoke or 

8 Substantial evidence is evidence of a substantial quantum to persuade a reasonable 
person that the declared premise is true. Wenatchee Sportsman v. Chelan Cty, 141 
Wn.2d 169, 176,4 P.3d 123 (2000). 

9 Courts will not construe instruments that result in meaningless acts. Greer v. 
Northwestern Nat. Ins. Co., 36 Wn.App. 330, 337, 674 P.2d 1257 (1984) citing 
Continental Cas. Co. v. Darch, 27 Wn.App. 726, 731, 620 P.2d 1005 (1980). 
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repudiate the prior decisions of the Building Committee as part of the 

CCR's "consent-to-construction" process. II 

The CRC accepted the neighbors' complaints as a "mediator" 

under the 2001 CCR amendments. CP 711-723; CP 750. It could only 

make "non-binding" written recommendations to the parties and refer the 

parties to further private mediation. CP 1543; CP 1547. See Respondents' 

Summary Judgment Response, Page 2 at CP 266. 12 It could not "change 

hats" and pursue an adversarial enforcement action under the guise of 

mediation; and then issue "decision" letters and "rulings" purporting to 

enforce new (Madrona and other evergreen) restrictions to the existing tree 

exception knowing that its role as a mediator was limited in making 

recommendations. This mediation process did not amend the CCR ~1 0 

consent-to-construction process finalized in the 1960's and 1970's. Once 

the CRC knew from the Meyers' Response that all of the parties' building 

plans were previously reviewed for view obstruction and suitability review 

10 Id at 624 citing Hammla v. Hacienda Homes, Inc" 34 Cal.2d 442,211 P.2d 302, 19 
A.L.R.2d 1268 (1949). 

11 Riss supra at 629; Mack v. Armstrong supra at 530; Riss v. Angel, supra at 624-25 . 

12 See also CRC Chairman Albert's email dated Mar. 30, 2009" "As you know, any 
CRC decision and recommendations are non-binding." CP 1543. 
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criteria under CCR ~1 0 and CCR ,-r4 by the Building Committee, 13 

reasonableness demanded that it issue a written recommendation that 

rejected the owners' complaints, which it failed to do. CP 711-723. 

Even if the CRC could issue any binding decision, which it admits 

it could not (CP 266; CP 1543), it had to act objectively, impartially, and 

reasonably in good faith. The second "non-binding" "mediation" letter 

directs the Meyers "box" the tree to 30 feet in width; and then drastically 

reduce its height (already at 63 feet) to an arbitrary "red line." The CRC 

knew that the Meyers' experts, who it refused to meet with (CP 201), 

measured the tree's height at 70 feet in 1962. It knew from the Meyers' 

arborists' reports that further topping below its already lowered 63 foot 

height "would kill the tree." CP 68-72; CP 401-411. 

In Riss, supra at 628-29, the court held that a building 

committee's decision that was improperly influenced by neighbors was 

not reasonable. Here, there is overwhelming evidence that the CRC 

"played to the crowd." Tainted "lobbying," that was feared by the Meyers, 

violates the "reasonableness" and "fair assessment" factors under Riss 

supra at 620-28. Despite assurances that the Meyers were entitled to a 

13 CCR review criteria includes: "view of another residence," "unnecessary" "view 
interference," "harmony" "with the surroundings," the "outlook of the adjacent or 
neighboring property," and the "view of surrounding building sites." 
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"fair and impartial hearing," the O'Briens and CRC conspired to eliminate 

such a process through a secret reconsideration process. CP 68-72. The 

O'Briens' attorney admitted in open court that his clients secretly met with 

the CRC who without notice to the Meyers abandoned its earlier ruling to 

issue a tailored ruling to further reduce the height of the tree. Report of 

Proceedings, Page 20-21; App. 14. 

Even if the CRC could decide the dispute, which it cannot, CCR 

~l 0 and ~4 authorize no ex parte "reconsideration" of Building Committee 

decisions. The View Guideline and decision matrix show no 

"reconsideration" process even for "non-binding" mediation. CP 26-30; 

CP 739; CP 1547. No authority for reconsideration is cited in the Apr. 

27, 2010 Decision letter. CP 68. The actions of the CRC were not 

reasonable or a fair assessment where the Meyers told the CRC in their 

Apr. 8,2009 Response CAppo 3) that Mr. Harkleroad Declaration's did not 

explain his personal actions as the Building Committee that left the 

Meyers' tree standing in 1970: 

4. Gerald Hackleroad [sic] Declaration, in this document he states that he was 
the Project Manager for Somerset from 1967-1974 employed by Evergreen Land 
Developers and was involved in over 300 view resolution disputes and site 
review meetings. 

a. Gerald was performing these tasks when the uphill neighbors and the Meyers 
houses were built. Many of the uphill neighbor's homes were built prior to 1970 
when the Meyers built their home. Gerald Hackleroad had the authority to but did 
not have the 70 plus foot tree thinned or removed from the Meyers unsold lot 
when the uphill homes were built. 
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The tree was 70 feet tall in 1964 in 2009 it is seven feet shorter at 63 feet. It was 
without a doubt substantially larger than it is now both when the covenants were 
recorded and when the uphill neighbors built their homes. It is only because of 
Ginny Meyers concern for the health of the tree and respect for the neighbors that 
it has been so diligently looked after, balancing the health of tree with the 
neighbors view concerns. The uphill homes have always had the tree in their 
view; Evergreen Land Developers left the tree standing when they cleared the 
hillside in 1960. Later when Gerald Hackleroad was the Project Manager from 
1967 -7 4 and employed by Evergreen Land Developers and had the authority to 
cut the tree down or prune it, he did neither. I have to assume that he and 
everyone else involved at that time realized that the tree was protected by the 
covenants. How else does one explain that during the massive development of 
such a substantial "view neighborhood" as Somerset represented and that 
demanded premium prices for premium views that the developer left a 70 foot 
tall tree standing 8 years after the covenants were recorded on an unsold lot that 
they owned?" CP 381; App. 3; (Emphasis added). 

Feigning any understanding of the Meyers' Photogrammetrist' s 

calculations and conclusions, the CRC claimed that it had no "budget to 

parse out" the Meyers' Report. CP 211. It resisted any effort to examine 

or rebut the Meyers' experts' opinions and conclusions. CP 187-189; CP 

211. Riss supra at 627-28. The Meyers even offered to pay for their 

arborists and Photogrammetrist to meet with and explain their expert 

opinions with the eRC for this express purpose. CP 210. 

The CRC's actions are arbitrary, biased, unsupported, and 

knowingly made in bad faith where it originally stated in earlier email 

advisories/4and its first decision letter, that the Meyers' "original large 

14 Mar. 24, 2009 email from Albert to Smolinske; Aug. 30, 2009 email from Albert to 
Smolinske. 
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arbitrarily abandoned its own advice. It accepted new evidence from the 

O'Briens knowing that it had given the Meyers no opportunity to review 

and respond. 

The refusal to allow Meyers to submit any "evidence on the 

record" smacks of unfairness. It violates the reasonableness and fair 

assessment tests of Riss, supra at 627-28, where the "reconsideration" of 

"new" evidence was in direct conflict with its earlier email advisories to 

the Meyers of Mar. 24, 2009 (CP 383) and Aug. 30, 2009 (CP 322) that 

accepted the Meyers' tree "existing large tree" 70 ft. in height. The CRC 

had over a year to investigate the Meyers' Response and expert reports. It 

did nothing for an entire calendar year. The CRC's stated its rationale: 

"At the time we did not address the height of the tree because verifiable 
information was not availed [sic] to show that when the affected neighbors' 
homes were built they had a view, as defined in the View Guideline for Somerset, 
over your Maple tree." CP 396-399; (Emphasis added). 

Its continuing refusal to address the Meyers' Apr. 8, 2009 Report 

that asked the CRC to investigate the earlier Building Committee building 

plan approvals would have answered questions on the views that existed 

when homes were built. They could have determined that views and view 

obstruction issues already been determined by the Building Committee 

and Mr. Harkleroad "when the affected neighbors' homes were built." 
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The CRC relied upon a manipulated and misleading photographic 

montage of photos taken by a non-party (the Hodgsons) at claiming a right 

to unobstructed views (CP 68-72; App. 8): 

1970 Photo. Small Maple 
tree can be seen on 
Meyer's lot. 

1970 Photo. View of 
Olympics and Seattle 
not obscured. 

2001 Photo. Seattle can 
be seen through the 
bare branches. 

2005 Photo. Maple obscures 
part of Seattle and Olympics, 
it has grown considerably 
Since then! 

The Riss court supra at 628 rejected any decision based upon 

inaccurate "misleading photo montage." The absence of a record showing 
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that the Board made "objective compansons with existing homes to 

compare size and height" was not tolerated. No "objective comparison" of 

these "new" uphill neighbors' photos was made by the CRC against the 

historic photos and expert opinions in the Meyers' Apr. 8, 2009 by the 

Meyers' Response. The photographs, reports, and analyses from Ward 

Carson, and arborists, Tina Cohen, Kurt Fickeisen, and Mark Harman 

showing the tree's height at 70 feet in 1962 and its reduced height at 63 

feet in 2009 were completely ignored. CP 371-373, CP 401-411; CP 329-

381; CP 412-414; CP 348-370; CP 372; CP 385-386. 

The refusal to even invite the Meyers to rebut this "new" evidence 

is the hallmark of "arbitrary" "unreasonable decision-making" under the 

Riss reasonableness factors where: the CRC (and O'Briens) refused to 

conduct any expert analysis; where its view methods and comparisons 

were not communicated to the Meyers before the Apr. 27, 2010 

"reconsideration;" and where its conclusions were based upon false, 

inaccurate, misleading lay information. Made without notice and any 

objective fair hearing, such actions lacked the bona fides of a thorough 

investigation with accurate fact finding supported on the record. See 
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Robert G. Natelson Treatise, the Law of Property Owners AssociationsY 

This court can conclude as a matter of law that the CRC's "decision" 

letters upon which the trial court's order is based were unreasonable and 

arbitrary under Riss. 

E. The Trial Court's Decision Was Based Upon Inadmissible 
Context Rule Evidence. 

The trial court's Order requiring the Meyers to "comply with the 

CRC's decisions dated May 28, 2009 and Apr. 27, 2010" are predicated on 

the inadmissible Harkleroad Declarations of original intent over the Meyers' 

objection. CP 72-78; CP 218-264; CP 486-492. The "context rule" 

articulated in Berg v. Hudesman, 115 Wn.2d 657, 801 P.2d 222 (1990) 

allows courts to consider "the surrounding circumstances that tend to reflect 

the intent of the drafter and the purpose of a covenant" " ... when the meaning 

[of the covenant] is unclear." Id at 666-67. See also, Bauman v. Turpen, 

supra at 89. As noted in Bloome v. Haverly, 154 Wn.App. 129, 138-39,225 

P.3d 330 (2010), citing Hollis v. Garwall, supra at 690 the "context rule" 

cannot be abused: 

. .. there are limitations on the kind of extrinsic evidence a court may consider. As 

15 Robert G. Natelson, Law of Property Owners Associations, §5.2, at 173 and 
§ 1 0.3 .2.3-§ 10.3 .2.3 (1989) setting forth reasonableness criteria and affIrmative 
duties in making ad-hoc decisions. Decisions: (1) must be made in good faith; (2) 
cannot be arbitrary and capricious; (3) must be consistent with governing documents 
and reasonable procedures followed; and (4) be supported adequate data gathering 
and fact finding. 

-37-



our Supreme Court explained in Hollis, admissible extrinsic evidence does not 
include: Evidence of a party's unilateral or subjective intent as to the meaning of a 
covenant word or term; Evidence that would show an intention independent of the 
instrument; or Evidence that would vary, contradict or modifY the written word. 
137 Wn.2d at 695, 974 P.2d 836. 'Extrinsic evidence is to be used to illuminate 
what was written, not what was intended to be written.' Hollis, 137 Wn.2d at 697, 
974 P.2d 836 (citing Nationwide Mut. Fire Ins. Co. v. Watson, 120 Wn.2d 178, 189, 
840 P.2d 851 (1992)). (Emphasis added). 

Mr. Harkleroad's Declarations are rife with inadmissible legal 

conclusions and statements of subjective intent. CP 72-78. He could not 

testify to "original intent." He was not the "drafter" of the CCR's. CP 749. 

He was not the plat applicant, developer, or owner of Somerset Div. 4. CP 

73, -J5; CP 424; CP 748, 751; App. 12. He was an employee only of the 

plat's developer, Evergreen. CP 73, -J3; CP 746, 750. He "was responsible 

for reviewing building plans for new homes" in Somerset Div. 4. CP 750; 

App. 12. Accordingly, he was not competent to express any knowledge of 

the drafter's "original intent." See Bauman v. Turpen, supra at 89; Hollis v. 

Garwall, Inc., supra at 693; and Burton v. Douglas Cty, supra at 621-22. 

Bloome v. Haverly supra at 138 is also clear in excluding: "evidence 

of a party' s unilateral or subjective intent as to the meaning of a covenant or 

word;" "evidence that would show an intention independent of the 

instrument;" or "evidence that would vary, contradict or modify the written 

word." Mr. Harkleroad states in his Nov. 14, 2011 declaration that "the 

purpose or intent of the covenant" was limited to "protect" or "restore" 

views of Seattle, Bellevue, Mercer Island, Lake Washington ... " CP 72-75. 
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These inadmissible conclusory and subjective statements of intent satisfy all 

context rule exceptions and should have been stricken by the trial court. 

Even if admissible, no statement appears whatsoever on tree width 

until the CRC further expanded Mr. Harkleroad's 1989 Declaration on 

original intent in its May 28, 2009 letter: 

"The Declaration of Gerald Harkleroad gives us additional insight of the original 
intent of the covenants. To quote Mr. Harkleroad" 'Though the covenant 
language restricting tree height may seem to except from its coverage 'trees in 
existence' at the time the covenants were recorded, the understanding of those 
involved at the time, including myself, was that this language was intended to 
cover the full grown Madrona and other evergreen trees in the subdivision. In 
addition, even though it was desirable to maintain some of those existing large 
trees, in certain cases, we negotiated thinning of those existing trees. Again, this 
was done in order to gain or protect the view from a resident's main living room.' 
From this statement, it is the CRC opinion that the original intent of the 
covenants was not to protect the horizontal expansion of a maple tree, at the 
expense of another homeowner's view." CP 63-65; (Emphasis added). 

If the drafters intended "horizontal expansion" limits in addition to height 

restrictions they would have surely so stated. If they intended the existing 

tree entitlement to apply only to "Madronas and other evergreens," they 

would also have so stated. 

Another Harkleroad declaration references CRC meeting minutes 

Apr. 25, 2006 that limited the preservation of existing trees to Madronas 

and evergreens, and authorized the removal of "messy" "existing and new 

growth maples." CP 74, ~7; App. 12. These inadmissible statements are 

more surprising given his sworn testimony only 28 days earlier on Oct. 13, 

2011 where he testified that he could not locate or produce any Somerset 
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records as they had been lost or destroyed. CP 751. The payback for 

exposing Mr. Harkleroad's preservation of the Maple tree and his approval 

of their building plans is evident in his ~5 invective to the Meyers: 

"People moved to and live in Somerset for the views not the trees. If one wanted to 
have trees, they could and should move elsewhere." App. 12; (Emphasis added). 

The use of Mr. Harkleroad's conclusory self-serving statements 

reflect the CRC' s institutional bias against the Meyers and view issues 

related to grandfathered trees. It explains the CRC's and O'Briens' refusal 

to investigate the approval history of the Meyers' building plans that left the 

Maple tree intact. The refusal to provide any fair, meaningful hearing and 

use of Harkleroad's selective statements of drafter's intent to circumvent 

CCR amendment procedures should be soundly rejected under the context 

rule exceptions under BIoome. This court should rule that absent expressly 

adopted and recorded amendments to CCR ~1 0, stated restrictions on height 

and width of any existing trees, including the Meyers' Maple tree, cannot be 

retroactively applied to override earlier decisions of the Building Committee 

that preserved the Maple tree. 

F. Respondents Are Barred from Relief Under RCW Ch. 4.16 
and Equitable Doctrines of Estoppel, Laches, and Unjust 
Enrichment. 

O'Briens' claims for damages are jurisdictionally barred under 

RCW 4.16.040 and RCW 4.16.080. Their action against the Meyers or 
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Evergreen was not filed until 40 years after the Building Committee's 

approval of the Meyers' building plans in 1970 that left the Meyers' 

Maple tree unaltered. 

Trial courts have broad discretionary power to fashion equitable 

remedies. Niemann v. Vaughn Community Church, 154 Wn.2d 365, 385, 

113 P.3d 463 (2005). Even if the Building Committee's final decisions 

approving the parties' building plans could be "reconsidered" 40 years 

later, the doctrines of collateral estoppel,16 equitable estoppel,17 estoppel 

by silence or acquiescence, 18 laches,19 and unjust emichment20 require 

16 Collateral estoppel, applies where the identical issue was decided in a prior adjudication. 
Nielson v. Spanaway Gen. Med. Clinic, Inc., 135 Wn.2d 255,263,956 P.2d 312 (1998). 

17 The elements of equitable estoppel are (1) an admission, statement or act inconsistent with 
a claim afterwards asserted, (2) action by another in reliance upon that act, statement or 
admission, and (3) injury to the relying party from allowing the first party to contradict or 
repudiate the prior act, statement, or admission. Bd. of Regents v. City of Seattle, 108 
Wn.2d 545, 551, 741 P.2d 11 (1987); Lybbert v. Grant Cty, 141 Wn.2d 29, 35, 1 PJd 
1124 (2000). 

18 Estoppel by silence or acquiescence requires that "[w]here a person with actual or 
constructive knowledge of facts induces another, by his words or conduct, to believe that 
he acquiesces in or ratifies a transaction, or that he will offer no opposition thereto, and 
that other, in reliance on such belief, alters his position, such person is estopped from 
repudiating the transaction to the other's prejudice." Huff v. N. Pac. Ry. Co., 38 Wn.2d 
103,114,228 P.2d 121 (1951). 

Bd. of Regents v. Seattle, 108 Wn.2d 545, 551-53, 741 P.2d 11 (1987) hold that: 

Where a person with actual or constructive knowledge of facts induces another, by his 
words or conduct, to believe that he acquiesces in or ratifies a transaction, or that he will 
offer no opposition thereto, and that other, in reliance on such belief, alters his position, 
such person is estopped from repUdiating the transaction to the other's prejudice. 

Such an estoppel may arise under certain circumstances from silence or inaction as well 
as from words or actions. 

19 The elements oflaches consist of "( 1) knowledge or reasonable opportunity to discover on 
the part of a potential plaintiff that he has a cause of action against a defendant; (2) an 
unreasonable delay by the plaintiff in commencing that cause of action; (3) damage to 
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that the O'Briens receive no declaratory or equitable relief. See Natelson, 

supra at §5.5.4-§5.5.8. With their views already obstructed, the O'Briens 

could have objected to the Maple tree on Lot 117 before they purchased 

their property (Lot 130), but did not. They could have objected again 

when they built their home in 1963, and did not. They could have 

objected again in 1970 when the Meyers submitted their landscaping plans 

and building plans to the Building Committee, and again did not. 

Similarly, the Saunders submitted their building plans in 1973 with their 

view already obstructed. Like the O'Briens, they did not object to the 

Meyers' tree. The Meyers justifiably relied to their detriment on these 

inactions having maintained the tree for over 40 years. App. 4. 

In Bauman v. Turpin, supra at 92-3, the court reviewed the 

equitable factors to be weighed in granting injunctive relief: 

defendant resulting from the unreasonable delay." Valley View Indus. Park v. City of 
Redmond, 107 Wn.2d 621, 635, 733 P.2d 182 (1987) (quoting Buell v. City of 
Bremerton, 80 Wn.2d 518, 522, 495 P.2d 1358 (1972». 

20 See First American Title Ins. Co. v. Liberty Capital 161 Wn.App. 474,254 P.3d 835, 844 
(2011) "Unjust enrichment is the method of recovery for the value of the benefit retained 
absent any contractual relationship because notions of fairness and justice require it." 
Young v. Young, 164 Wn.2d 477, 484, 191 P.3d 1258 (2008). A claim of unjust 
enrichment requires proof of three elements- '(1) the defendant receives a benefit, (2) the 
received benefit is at the plaintiffs expense, and (3) the circumstances make it unjust for 
the defendant to retain the benefit without payment.' Young, 164 Wn.2d at 484-85, 191 
P.3d 1258. All three elements must be established for unjust enrichment. See Young, 164 
Wash.2d at 484, 191 P.3d 1258. A person is unjustly enriched when he or she profits or 
enriches himself or herself at the expense of another contrary to equity. Farwest Steel 
Corp. v. Mainline Metal Works, 48 Wn.App. 719, 731-32, 741 P.2d 58 (1987)." 
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"Enforcement of residential restrictive covenants is favored in Washington. 
Generally, servitudes may be enforced by any appropriate remedy or 
combination of remedies. Injunctive relief is one of these remedies. When 
granting injunctive relief, the trial court considers: (a) the character of the interest 
to be protected, (b) the adequacy of injunctive relief when compared with other 
remedies, (c) the plaintiffs delay in bringing suit, (d) the plaintiffs clean hands, 
(e) the parties' relative hardship caused by denying or granting injunctive relief, 
(f) the interest of the public and other third parties, and (g) the order's 
enforceability." (Emphasis added) . 

In applying these doctrines and "balancing the equities," the record is 

undisputed that the O'Briens,' Saunders,' and other uphill owners' views 

were already obstructed when they bought their lots and built their homes. 

They had four (4) decades to bring their lawsuit against Evergreen and the 

Meyers and they did nothing. 

Cooper v. Anchor Securities, 9 Wn.2d 45,63, 113 P.2d 845 (1941) 

states the rule that" ... he who comes into a court of equity must come with 

clean hands is limited to the transaction under investigation." These 

owners have unclean hands. They bought their lots, constructed their 

homes, and accepted this existing partial view obstruction condition 

without protest. Before filing suit, the Saunders, even investigated the 

status of the Meyers' tree. They were told by neighbors that the Meyers ' 

tree was "grandfathered." CP 50. In a post-it note and color photo given 

the Meyers Mr. O'Brien stated he only wanted some "pretty minimal 

pruning" of one understory branch. CP 400; CP 576; App. 11. 
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In their complaint to the CRC, Saunders stated that the Meyers had 

actually reduced the height of the tree's canopy that "improved their sky 

view." CP 55. In meetings with the Meyers in the 70's and 80's they 

confirmed that the Meyers considered their tree to be "grandfathered" and 

was the "reason they [the Meyers] bought their house." CP 55. 

Like the O'Briens, the Saunders did nothing thereafter until 2009. 

Both O'Briens and Saunders asked the CRC to apply the purported "new" 

"revised covenants" (viz, the View Guideline) to seek enhanced 

"unobstructed" views improving the value of their homes to which they 

were not entitled. CP 55; CP 1016; CP 1018; App. 9. Query all uphill 

owners who also all bought their lots with the tree present on Lot 117. 

The Meyers disproved every false or incorrect fact asserted by the 

O'Briens. Their lot was not fully graded in 1962. The tree did not grow 

as a spontaneous sapling. CP 113. It was in fact entitled to grandfathered 

status under CCR ,-rIO. Their building/landscape plans were reviewed and 

approved by Mr. Harkleroad in 1970. O'Briens and Saunders "offered no 

opposition" to the Building Committee's actions. CP 1015-1018. 

The Meyers could not possibly have possessed Mr. Harkleroad's 

"Madrona or other evergreen" edict created in 1989 when they purchased 

their lot in 1970. They detrimentally relied upon the 1962 CCR's, the 

actions/inactions of the uphill neighbors, and Evergreen's Building 
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Committee as they explained to the trial court. CP 685-687; CP 1185-

1190; App. 4. Under Bauman v. Turpin at 1059, they acted " . .. without 

knowledge or warning" that their tree "encroached upon another's 

property rights." 

They have continuously defended, enjoyed, and maintained their 

Maple tree as a valuable landscape amenity for 40 years without 

interruption. CP 329-381; CP 573-577; CP 685-687. Compliance with the 

CRC's decision letters would under these circumstances constitute unjust 

enrichment. 21 It would enhance views already obstructed at the time all 

parties purchased and constructed their homes to which they are not 

entitled. See Storseth v. Folsom, 45 Wash. 374, 378, 88 P. 632 (1907) and 

Canterbury Shores Assocs. v. Lakeshore Properties, Inc., 18 Wn.App. 825, 

829,572 P.2d 742 (1977). 

21 See First American Title Ins. Co. v. Liberty Capital Starpoint Equity for Fund, LLC, 
161 Wn.App. 474, 254 PJd 835,844 (201l) "Unjust enrichment is the method of 
recovery for the value of the benefit retained absent any contractual relationship 
because notions of fairness and justice require it." Young v. Young, 164 Wn.2d 477, 
484, 191 P.3d 1258 (2008). A claim of unjust enrichment requires proof of three 
element - "(1) the defendant receives a benefit, (2) the received benefit is at the 
plaintiffs expense, and (3) the circumstances make it unjust for the defendant to 
retain the benefit without payment." Young, 164 Wash.2d at 484-85, 191 P.3d 1258. 
All three elements must be established for unjust enrichment. See Young, 164 Wn.2d 
at 484, 191 P.3d 1258. A person is unjustly enriched when he or she profits or 
enriches himself or herself at the expense of another contrary to equity. Farwest Steel 
Corp. v. Mainline Metal Works, Inc., 48 Wn.App. 719, 731-32, 741 P.2d 58 (1987)." 
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G. The Trial Court Erred in Not Dismissing Respondents' 
Complaint for Not Joining the CRe as Parties. 

CCR ,-rIO limits the enforcement of covenants related to VieW 

obstructions to the developer Evergreen and its successor, the Association: 

" .. . In case of violation, the Building Committee shall have enforcement powers 
as set forth in Paragraph 1 of GENERAL PROVISION." CP 806; (Emphasis 
added). 

Evergreen, it's Building Committee, and its successor the Somerset 

CRC, are not only necessary parties required to be joined to enforce 

CCR's related to view obstruction under CCR ,-rIO, they are the only entity 

under CCR ,-rIO entitled to bring a view obstruction enforcement action 

against the Meyers. Absent their joinder under RCW 7.24.110, CR 17, 

and CR 19, the trial court erred in not dismissing the complaint where it 

lacked subject matter jurisdiction to consider Respondents' enforcement 

claims related to view obstruction. Burt v. Dep't of Corr., 168 Wn.2d 828, 

833-34,231 P.3d 191 (2010). 

This jurisdictional defect is demonstrated in the O'Briens' claims 

advanced during trial and the trial court's decision. Notwithstanding 

undisputed evidence that their views were obstructed by the Meyer's tree 

before they constructed their homes in 1963 and 1973, the 0 'Briens and 

Saunders claimed an entitlement to "an unobstructed and protected view." 

CP 1016, CP 1018. These claims are really against Evergreen, its 
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Building Committee (and successor CRC) who sold Lot 117 to the Meyers 

and approved all building plans without altering the tree. Burt, supra. 

Even if the CRC had enforcement authority under CCR ~1 0, it 

limited its role to mediation only. CP 486-492; CP 63-64; and CP 68. 

The judgment order erroneously direct the Meyers to "comply with the 

CRC's decisions." CP 486-489. 

The trial court possesses no subject matter jurisdiction to base its 

decision and orders on non-binding mediation of a non-party. Admittedly, 

if there was a dispute as to the Meyers' tree height in 1967 and its method 

of measurement purposes of the "red line" drawn by the CRC, the Meyers 

would be prevented from seeking judicial relief against the CRC under the 

court's current Orders based upon a non-binding mediation 

recommendation. That the CRC is the real party in interest under CR 17 

and CR 19, is demonstrated by its actions as the Building Committee that 

approved the Meyers' building plans in 1970. The CRC by its actions 

described above is "so situated that the disposition of the action in his 

absence may . . . as a practical matter impair or impede" the CRC's " ... 

ability to protect that interest" under CR 19(a)(2)(A). Accordingly, it was 

error to not dismiss Plaintiffs' action and enter orders awarding relief to 

O'Briens where the CRC' s joinder was mandatory. Wimberly v. 

Caravello, 136 Wn.App. 327, 334, 149 P.3d 402 (2006). 
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H. Neither CCR EUlO, CCR ,18, RCW 4.84.330, nor RCW Ch. 64.38 
Allow and Award of Attorney Fees and Costs to the O'Briens. 

The trial court erred in awarding attorney fees and costs. Any 

decision to award attorney fees is a question of law that is reviewed de 

novo. Kitsap County Prosecuting Atty Guild v. Kitsap County, 156 

Wn.App 110, 120,231 P.3d 990 (2009). Courts may only award attorney 

fees if it is based upon a statute, contract, or recognized ground in equity. 

Cmty. Ass'n Underwriters v. Kalles, 164 Wn.App. 30, 38, 259 P.3d 1154 

(2011). If Meyers' appeal is denied, the O'Briens are not entitled to 

attorney fees under CCR ~18, RCW 4.84.330, or "RCW 64.38" as 

provided in the trial court's order. CP 486-492. The only entity entitled to 

enforcement of CCR ~1 ° view obstruction claims entitled to attorney fees 

is the developer, "Evergreen Land Developers, Inc.," and its successor, the 

Somerset Community Assn., who have not been joined as a parties. CP 

90; CP 496-522. 

The drafters of CCR ,18 carefully distinguished enforcement 

actions brought by the developer Evergreen against individual lot owner 

actions. CCR,-rl ° expressly limits enforcement actions to the "Building 

Committee" for view interference claims who was not joined as a party in 

this action. CCR ,-rI8 allows attorney fees only for the "successors" of the 

plat developers. The O'Briens as a matter of law cannot, as individual lot 
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owners, appear in this case on behalf of the developer, Evergreen, or the 

CRe. CCR ~1 allows lot owners only: "All costs incurred in the 

enforcement shall be at the expense of the violator or violators." CP 802; 

App.l. 

The 1962 CCR's do not qualify as instruments created after 

September 21, 1977 under RCW 4.84.330. This statute as cited in the 

Court's Order (CP 486-492) to award fees does not change this result. 

RCW 4.84.330 does not forgive the requirement that the CCR's expressly 

provide for attorney fees and costs in individual owner cases: 

"In any action on a contract or lease entered into after September 21, 1977, where 
such contract or lease specifically provides that attorneys' fees and costs, which 
are incurred to enforce the provisions of such contract or lease, shall be awarded 
to one of the parties, the prevailing party, whether he or she is the party specified 
in the contract or lease or not, shall be entitled to reasonable attorneys' fees in 
addition to costs and necessary disbursements." (Emphasis added). 

Similarly, the generic citation to an entire Code Chapter "RCW 

64.38" at CP 486-492 comprised of twenty one (21) Sections cannot 

support an award of attorney fees. RCW 64.38.050, which is not 

specifically cited in the Order, allows a homeowners association to adopt 

amendments to CCR ~~1 and 18 to recover attorney fees in enforcement 

actions. However, no such amendments were ever adopted and recorded. 

Similarly, no citation to equitable grounds appears anywhere in the 

Court's Order to serve as a legal basis for an award attorney fees under 

Cmty. Ass'n Underwriters v. Kalles, supra. 
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CONCLUSION 

The Meyers appeal should be granted. The trial court's decision 

should be reversed and remanded to the trial court for entry of judgment in 

favor of the Meyers dismissing the O'Briens' complaint with prejudice. 

The Court should declare that the View Guideline and Harkleroad 

Declarations are ultra vires and a nullity to excepted existing trees. 

RESPECTFULLY SUBMITTED this 25th day of May, 2012. 

WILLIAMSON LAW OFFICE 

+/~~:::..+<\ '-t-4Z-+1TA--"-'~7'El. ........ L""",-,~"""-_~~""""L~4qi'l;;l-U -_-... 
\\lilfuun'Irenson Williamson 
WA State Bar No. 4304 
5500 Columbia Center - 701 5th Avenue 
P.O. Box 99821 
Seattle, WA 98139-0821 
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T. IIPPROIIA[' OF PLANS BY OUILLlIIlG eM'IITrEI':. The Dulldln!;l Com-
11'1t:tee oh<ll:.meet Ill:" the SOIOeraet Sa.l.eD otf Let! at 7: 00 P .~1,. tho .fire t 
and thJ~ W~unQDdQyu tn conulder and approve house plnna. To have 
1'11101;1 l!6nlllclarlfd. coml'lllt:1! Jl101111 anti IIPoo!i'ir.:tltiono mUI!'!: be AUbm1 t:ted 
ono wt!ol, IJt'lol' to tho achcdul .. cl meetIngs. 1111 plum, nnLl eput'!:f!cot lun" 
must b(> uUlJmi~tud indupl.11!lltt.: , alluwJnH tun lIBY" fl't' oppr.,vnl. '!'h" 
",od.>.Jiw ltu!llht ;'1' anv t'". l aunCl! ~hull be ,,~~ubllllho<l tJy the DuJld!n!\ 
r."mlt'tul.! pr!"r to dcllr.t:.ina uOJ,otructl.un. lin lnlll'UQtian uy I:ha llu.lldin~ 
C.",vnl ttuo an" 1:\nir 1<1' It'CUII '''''~ruval l~ raIl" .;'(1(/ of ClIU f'uuntlC Uon 1' .......... 
llu Eo ... " thllY o.r.'l fillau \Y i til c 'unoroto, Ilor:~" t uf 1'lal'l1 \, ,Hh uijJ1lcl.! 
QPpr~~IlJ",. !l~ .,rll.CZU1J;'1}d "lJuv(J. ·muu!: be un thu .\ob .. !c~ lit 1111 t:lrn~u. 

' \ ' ~ '":. : •. ; C " • - . ' . ,. , 

"11 ' btil~d1nB~ Dnu etrUl'nlrOB ,lnc~ull!nB wallo. f1U'lCC6. Dnd "\oJ I",· 
,nJnllpnfll"~ '1:0 bll, Q:c'f't'tou InS<Jmot'lIot. Oilllu!on Ho, 2, S""'Ol"oct. ilivj"(l1n 
llu. '"!Il,I ,~pml!"'I!!lt:(. Di ... J~ lunNo.& .. hull bo . approved by thu DuHd.Log 

·<;"',.<' :'i'gIln,plll,tf:l 'IUlltIlLl!lId apnoifiou1;;l,onu of aU Vt'opoBod' buil.dingll, 
M .. . .If.II,:II!1!l.·QlttOt'it?l' .nltut'lltiona. tuyothot' .... Uh utltailod D1Dntl: IIhowjns 

'!",IIPIl~(I~:tQP!lt:toll~f,thQ. !)n.,OQI) thopB!;'ticular b.u.1:1.dills ujta. 'IhoH be 
.. iJ"',')l·,~F~~'~~. ' ;~l:ui :Il~p'rl~nGCOim.:!ttoo. ,baforD.oonstrUCtion oX' -llt!lr8tlun 
itt .8tll~totl,llnd lIuch oOIlBt1:'uetien OJ:' altlJl:'lIt.tons .ohall· not bo 'startod 
unti!. .. ~·.fJ~~nQJI~rovol thot'out' 111 g:i""n by thl' nu.11<llng Cunni tt!!~. 

)Iaitl pIu"". Qr. "p.ac~iQa tiu"" uhull lie I't'oparu<l by ,lin Dr~hltolc t 
or :. <:ompatant houua-rJ"eJ(;not' O!>vrovau by ~hll D·.ild1ng ConmitcD(!, 1\<" 
"1l1!'P:t~. ~. ~>Bt" , ~f ~q.+n , l'f~.'l!),!!lrJ lI!,ocHlcntiolW Ilhl1U In·IlClllh 0 ... .1 b. 
duJJ~r.~~·"'f#Q "' im!ipqttliirlU~d:y'r~.Q!t.1i/.1th tho Uuil.dinlt CU!l'lll11:t~c. AU 
liuil'il.1l1Sl! · 'Il;t' ·iftruti'turaa. ell;;:l.l 'ba ot'oc:tlld ."l" conut1:'uctod by a c:ontractu ... 
at' houecllulidoX' approvad bl' ·thl.! BuUrl1lllr C=ittCD, 

. .::~". ·'1·:··':~"· !' ..•.. _,,: '.' . . 
'1.. tn all itnpl'ovomanta.. cCJnst."X'Uct.ion and 1I1t .... a.tlona 1n 50merllo t. 

Dlvlalan Nt>. ,.,.,Som6rIlQ1:, l>:l.v1s:l.on ·Nc.: 1;, .anel.Somet'so!:, ·[Hvisitm No.6. 
tho lIu.ildint! COlTrnitt!!!! sllo:lli h .. vE: .. 't11c. .r1gh:: ,to· rofuBs .. to approlle lillY 
deo~gn. ~lan ~r:q~~o~ f~~. e~h ~~~~r.t~ , con~r:uction.or al1:c=etion~ 
""h.!oh .10 not .suitable Qt' .. c1ca1rllble. in the Builtl1na Con.,d:ttcc!: 'a .opinion. 
fet' any l'uQopn •. !1I3athatic .!>~. O1:heJ:t!J,B~,,1U11l .ill, ao pass.it)S upon' '1I1I"h d,,­
e:1gn., the· nu:u'~inS':Conrni t'tsc·,·"llu ~'.li~v~:·,tli,e ~l:'~Sht,:'1:1) ·.takl!' Jnt;Q eonojde!'u­
tic!'·.tllo 'lIui~b.:hl;!.;tY ·.of the.117."Or 'll'edJ~uil.qina. oLathe);' .a1:r<l~t ... 'l!.· lind . 
the mai:"t'11ll..,u~; wh ;ic,h· jt :111; to ··~i:llI.1;Ut "Gno tlULOl( tel'.1ot'· 00101:'. IICheftlO • 
;0 .. t:J:t,a: site .lU!tJl'l. whiolj .. ;11; .. ,iCJ.:IJI'L<p'Q"~lbtP:iet'act: .,.th!h:ll~nla,: .. the, hn=ny . 
thal'eo~.If1#1 ~ha··."~l'~~:l.nB:r •. iinrJ;,.tho !pf;!!col: .o:fi .. ;hD'.lllJ.!lll.iI1E1 Dr :ct'hot' 
oq.UtltlUo. Ill' al.tll:Plltionli .t:llOl'n.l.n oQ, plllnnud on tha I)utlouk of .the. nd-
J ~CQIlt; ,ot'. na;!;ghliqr·1llg;.pl'OPllt'ty. anll .. tlui .B:..I.,at, or . .1JIIpRirmunt: ~ Lila t· sn.1.d. 
Bt't'uotursa 101m; hn.'/c .. all ;thD .viuw .,.f .. "Ul'r.oundil1g,bu,u'cUns t/;!'tQB'~ nnd"any 
IInu .aU otller. "fI\QtO't'll :wItlOIl , . .in· thn .. iiuild.inll Comnit""c:' 1$ opInion.· uh,,'u 
ttffoot .J:110 aenirllbW.t)I 01' .II\.1itllW,Uty. of; .. uch prc[Jooed ott'Uobut'e, jm­
Pt'OVOlft.Bnt8 01' nl::o)'IlI!,l..Jnll. 

5 , wii~l" RESTR!C'tlOIl9 .\1'11> LlMlTlI nONS, Ellol'Ell'Oen Lantl Oe-
volopOl's, lilii,.:.l'.e.!!~r.yO& (1:!>!!.·p:;!,s\n:~~tC) ont'lll.;:1n1;\>. !'S't'Bomom: .\<Iith .tho, ... 
lft!!Jntou of,.Qny. · .. lt;l~,O.1'.lotQ :J.~j,~oul;.l:bQ.llollullnt of the I?;l'Anhllll·a:f otl.u .. 
l.oeu ot' adjni.u..t1!!·;l'l1 llIt\;,Jaoept p.l!allarb')' •. to. d"",il1to . frons· tl;Q "onLli tiolla. 
"aD ~:1ctic.,,::r. ,t~ tllt;1.~, amI·, nFQ<l!01ln.~!I·,Q.o1Jt/l.illl1tl.,.1n th.la lJD"l~rII 1:100' 
1n uor.t: • .tn .PQ1'!;~o.~l.nt'O 1T1 . . 11. Jlp,t:Iai£lo. ot:ae •. ;und, any. ~uol< dllv;l.utiDH. ",11:1.011 
aha.ll ba. rmnlfllll.to,ll iri DJ'I II,IlTOQq,.·ljt' •. :In . .wri till!); .. ohttll nc t c::mll.t;.ib,to, n 
wn!vOl! of. 11)'iy,. "uch tll>J1tlit:lo!U'.I\,l!llatNouipJ', .1.;Lln~ttltjon·j)r I1J!!:,OCn,t1!\t. <ill .Il 
till! ,t"pmll~lli!l1i t.AA~~; J.o. ,tlUJ·.;!I.u~.~ ~lii.~~!l,i~~~ ,';1:/111 ... tI~IDP, uhn~l. 'I.'1l11\l1~II,fl\!.ly 
nni'ut"lnab;J,n. ClO .. .l;q. !l~l,{ c.ttoo,);1,:ltl!;tl.~,~i,I.oQ cad :tn th .. h\\iJ1U.v,{Giuli. 

II. 
!Iuuud 'Il' .. 1: 

'rh" OlIUM.1I1l C(lImlil.'l:uII Ilhull hll lJUIlI-

111!l1utl:llll\' til" unJ.ull .ulllluU'lr of cla~ 

_ 3 M 

.~ 

« .... 



s;>l<>& al,';I _,,~' l"epre .. "ntjnS !;vergreen Lane! ll"""lopcre, !nc" li,e <>hip.f 
"n:rineD!:' of the Bngin"l!~jng "nu arch! tcct:ural finn l'oP l:'eoendns C"er­
green Land Oova.l.ope .. s , Inc, . and tn« develnpment monngo)" of. the Ilevel"p­
mont cOnll'e"y ""proa"nt~ng Hvargrl'on I.and OO\JQ!llpcru, Inc,. cnu/or- any 
other por,wn- ,ir porBon .. dOij 1 !\llututl , "ru1ft 't~IPO lOr. t.1mc. ~)' flvc:rgronn 
LIt.ml U(!.velopOl""'.- Inc, 

. · 7, PROSIICtr.1'TOI'I OF l:ml!lrnllC'l'ION WOi..J(, Any dwc!.l 1 tT.J ur "l'l'Ilrtlll't: 
or,..,l.ul or 1,1nl:o(l' 00 any t'oFl;{don~:!.IJ\ lot to "lti~ 1Il!"dJv~!oion ~h".! bu 
oompl.ctl1dno · to uxtomal Gpl'earOIlO1l, includ.1nJ: fjnillhod plLlnl:inl1, withi" 
Qillht (I/-) manthe' aftar .doto of camit!nccmonl: of QDIlAn-uction and ah311 
be 7?nnnlJPllt , ["~!rjjcCQtJ .tl1blo BCWaS" U:lnl'oaql ro"JH~y, 

A.1.'l':fr()ntynrda IInu inndeanpJng muut ho t:1II~?lt't"d lYiChlll 1S:t.xl:y 
7(60) tlI;J:rafl'oin, t'he· dl!tB .. ~~ I:Omlllol ;.10 of tho buHd1l1g or litrlleturu . 

;j'!!,:!r.!)t:ruutad':thnt'eon, " lIli"eptthatbtrlld.1ngo nto Bt-rul!tureIJ whioh IIro buHt 
i'!ii ·',plll'poeee 'u:r·!mnod.1Ilt:" Gl1la lI'll~t' hdvn their i'ront'y"rdo -11'1"- lancl­

' :8u~PJnB"lio.Jfol11"tod\'l1t:h1n ·£:l£te"n· (;l5} dAy .. £olluw1nlO ·thD COitplat1on 
,.'at' cQnBI:1'~ot1ol1; In' ·tIl" "vant of· un<l\\O hardship "duo' to ~nQ1:hllr con­
-:.;u.i::f.an~.~luli·prov:i1l10n :nay. I.oe'wd"ad upon wl'itton-ol'pruval "f l:nC! 
:n\.illdinB Canm1ttu8; 

. :. 8, . . BABEJ.\!m'l'B. BVll1:'groon LomlUavalDpnt'ij, Int:. , h{'rolly I!Xr>I'f'IIA ty 
ro .. crvti DnQQB:1rllOnt: unJer, UV~!' gnd Uflll" an" l'oRidBl1t111l. lot lJl .. 1I.,'i" 
of 1l1nd f:1vo -(S), fain:' w.t~e.-nl.DIlS :thu roor and' ddt' ·Unoll '0£ U/lld 'rc81-
dent-ial lot a.nd ·:tan-·(lOl' tilet wHo QerOIlS ony' o til" .. 1',,%'Hon or 10 j d 
t'eil'idllnt1ol,'lotn~r-·-IJUllpt:able . or' proViouoly unClO' DB a bunlUng BHc 
tnr' :the c:OI1B1:rulltic,n 'a'rid' 'l'l!jilscemant:· nnd ·1l'41.ntanonco of wa tor {lipe lil11!u, 
.l1ewag::: pipo:·l.!f.nlll ," p<,wjrt< 4n,,' 'tel;cpho:'le\ cllbloe Slid dJ:Oo bUlso' foe:ili ti~n : 
pt'nvldeo ,. tl1ot: 'upon -lin), ant."t'y 1'",. i,netll.:::lotli:m',: replacement or majnl:'l:nl\l1ct'. 
·the- entJ.:t:y·'-;tI:lt'rU"hullf ·the- ul:llity ahtlU' :'oatcl'O' this surra,,_e of the groun!! 
aUblstanUa:l:J.'y- 'to':it:9' or!gi)llil aond:1;'t-1or, ·w:lth· rallRanuble exped1~~on_ 
Ev~:;r.:en ~rid- Dowl:opm;-,'lnU. ,-noe", h...,.,lly' :turthel' reec:rve ell!!e"",nt~ 
DVc:r- ·,,"d 'lip on nr.y ~eDident::l"l- ·lD~'>f"r-t:he:'QonJ\~t'jQn smt rcplu,I'"a;:,nt 
on·d 'll!IIilntal1!lnb~?,g;f' ~'~1i-'ii·~." ',td;:'gJy·;;PPXejj.-11lrill. ll1'iliiW':'pol'o-llncii . E!t:.c­
menta. c_ther .~hllli .81>;0.'. Wiro,eB ,8' d gu:.'.;p.ol~!I', tfi,,~.,~r!!_ ,:!ot .l-n Ud~ by a 
Ut:U11:y1·!>'J.1;lWilii'!''II .... :(Sl", y.·.tll. from· tlHi- 'w:tl' -.of :t'~C!ora' h01:'fl/J1,'; _ohl1J 1 8um­
IMticai:l-r.1:'ctm.l.tili'tai"F1t:ftaf' 1118toll.atio-n bf"any, iI~It.~~UlId 'utlUty 
9tit;:hi'il"--!:hIl"'ilaeiarriiiiit:!'thD-'~liiia: cr/1tJo -w-:l~h1ii 'thil' alll!GlI1ant '9hdli nut- b~ 
dtai'ild"l'Iitliout! -tHe 'lI'pprovllJ, of tho utility c~o:span,. gnd/ot' uuvernmnt:r.l 
"'l"noy h~vinll Juniadict:ioll ovor -r:ho foo.).1it)'. hny and aU drnjotlSlc C!ol1~"'t-u'l 
or -BufflCiariHY·-_o'orloent:!:'obd·· to- tlr,jllte -.rot.it:rn-proPJ.GmIl" in .. th~ cp:!.nion of 
th"'''B1J:Il:d:i:ng -ColliuH;t'IIC< ilhllll bO- piplld pt 1:hC! flIn-n\lael't"s nxpen" " , to tho:> 
n.lIllroat undOt's*rurij: !?\IllX';iQ '''ftbriil· !le\~l!r Uno or lOt:l'eot; au t·tIlt', <'ll1ng and 
YJlDoi:i:'ic01:.{onll ~r.t' ·lJuc)j'-unil.'t'lit'oul1d:pil2int,t must be O!'llNvad, by the ,. 
Cuildin; Collll\1tt:ao ot tho t!mo the house plorlo !lX'1I apPt'ovud for conueruc-
t.iC!1 P~~~E;~~::~~:~:H~~.e~ .. ~.t .. ,'>,:'" ,:.1'(:'4 I'~.;I;' ... '.. . : ,'- . 

9 . : IlOXIOtl8"IBS! OF fROPIiRTY; Nil· Ilwc.iClUD, 11.101lD1 O~ ot-fonal vo 
WId o!! proPI:!~ lInaJi$'b", 9a't'X'±!1tt"on ';'pon lUI)' :101:, -no%' .. hnll any· thing 
bioi <lono ·thtu:·DDll' .. d1i'Ch'lIWoll • .llg\ ci- !lao~a ,. all 'Ul1l0)lonOo ur ouillonc~ to 
tho n{]~Shbtu:hccd. flo srnntDIl IJt' fJrpntr-;!u. undnr OI\Y coO\'oyoncc. uhull 
lit 011)1 t;~mo oi)ll\tUot r '-I:lt"· i:ltmnit_ tc:b",.eDnduot:ud~ oiH'ny 'f'"" 1dont~ al lot. 
GI'IY- !:'ro.da' or· bu~·:tn'~lvof" Ilr!')'!. d~!ltlr~p~~onj' ~1l11:hl!' CCllrnDt'tIilll ot' t'!!l1uloUH. 
ltiululUng du~ ,llilliif~ll1\;.;1!ul.'W!ll':r,M.V:'D.X'. ,hl1rai1.1i chuol~ I nOI' ahul.1 _ua1l.l 
pl'lIm.1ll D-~ ,:blf :1i1t~U ~t9r'~l'!i%~Qtf(lIi-: ,puk'pn'ila "wlli1t~'Qav"t" eltaQ~t', ~'ilt" 'i:l\o;i-; PIlrJlu. II 
oir'n-·lll"!vat:o"t\wlllliinal'OI.;;!i\lijlitt'lnnlf,·j'''''·''O - .• -. ,- ,. . .. ,' ,. , 
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!lo trash. (till'bolle, lIshes, 1)1' other rcfuo". junl< v.h:cle .. , unde,.· 
lIrush, Dr other un.iShc~l' gt"UW~hB or objecto. uhnJ.l bo thrown, cumoQd 
or allowed tD ·1I00U1ll\.l10ts on ony lot:. In tho ovent lillY IInoh eondJt:~l)n 
ahBll"ex1lt upon lIny' lot., any pal'Bon 01:' pal'Benti owning nny roll 1 proporty 

, u!tllotO··lw·SOll1l.lrIlOC;'·llivia:1on ND. 2', fiomo%'1!9t, D!v.t01on No: II ami So.,tJJ%'­
.o::~·'I)j,V1G~On' No; ·D" mu>, Upg ~hu JOllal. PQWU'U IW ~Dt forth in purn6l'QJ1k 
Dn"(l)~o~' OonQ1'll.1. Pt'ov1.~Dn'" ' 

'.; " · ;N~';tt~jlti~~.~~Oi"mBnt.ten't, I!huelc. CIll'UgC, bllr~, or IJthllr out­
buildinB or t:c!l!1poraX'). structuru uructed at' ,.:I1:llot;od In San.o['8ot, D1 v1«.ton 
~!h3 • . 1!.9~l!r,~.~l;tl1;f,:U,.~.J.,?~~?nh IIndSollll1run:. 1iL1!1a:lon No.· 6. shlill., ClC 
Qtly'.:t111!1I;' lIcr:ua!Ol~'.iI.5:' 1I. r'lidd!Snli~', "t:emporal'Ul' ct .... porrr.an!Ultly. nliZ' IIIuul 
lihy :<arinDnilnt buULI.1.nll: n~Htn1Dt:\I~C! ill? ullad all Q rC:BJdcncc \lIlLJl !l 111 
OI:l"1P~;·t!l,U , I1" ,j;91li(,t!!l:'nnl.~1l.poarllnao. ,inoluding Hniehall I'!linting. Tllu 
J'l!t'llIiaB1;,!i~' ;b!i:;li~imi.illie.iittU:7~rJrl1t~;iI,;p!l~n~D.t~g51'Oae 1)1' 01:1111'" blliltll.ng, 
pr101': ,j;o',"Conlltl'l!O't;loll"of' tho 'III/l:ln dwalllilg; hD\UI,F"kQll 'not, ba 'cotla'h'uod 
tiP'i'a:~l)i1v.;'l:I ... ;, l:i!mYt'l')1ct:;l.on·.·a:;'Do.1::fon'ol:' ·maintono.nIlo· or' anybuHdin& of 

· ' ·ljhy::iiltt1ire':Whii'tli!le\liiti;'lIt;,'any.:;t~inD·. w:l thout tho 'approvoJ.,.l'otJU:tNd'· by the 
~!!~~it1aC.iiJ1ll1t;:tlle;".~"~I!: :p.!lrl\WIIYo !n· .. :fl'Cilt of lat;li.; IlhD.ll nat: blrU8~d 
~ql:";-'t;ll;;;l:Il!prIl1,altt::l'a,rI{:I.~g· ~t'lIny vQt;Jcl.ectl1l!;P-·~I(priVa to family DutO­
~b:l-luIi; " i'ND"lio"t-i,!boDt,. 't't'iI.!ldr-. hO\l»,,: ttll Ulll:', !.auttllllob.tlt'l, ',tt<uok 01' 
atnut!'''''''hloia''oi\'·unY'·pl1l't, tlleruc.f'·sholl' 'be"y t:ornd or,porm:lt: t"oll' to t'OloD 1n 
on·:cn.Y rrQfl;ldllnt.ial"lot. Ul11QB~ tho ull"'~·;1w' B tllL'sd"ol'; plQllull L. 3 s-. .. ~ r' 

~1:.l!R~: .f,~}l:4;P,,~~~!!~,d,.;'M~Jl,'n:.'· ' . . 
"!~;:,~~~w-::( ,:~T11"~~!:. )':l.;~~~. :(~~ . ~:f·-· . .... !:'; .'{~. ~ ,'. " • I. 

~a. FSNCEB . AND ftBDOES. AU fo"".. . hcdB"a D!' buundllry ".111,; 
Bitllilted';OllyWh!ll'}£,uttOI'Ulll¥' l'Qs:!dantilll' 10( .must bl! approved' 1n Wt".i IllIC 
by·tile B).lilddnS·'COmnitt:BB···BO 'to l .1ea:ha1i!ht £Ind.II~Bisn'Pl:'i":r to con· 
o1:X"u~eion\' :'l:".'ncilil ~:anJl·tYl'a;·.othe1' ·t'han Ithosc·'ex1 .. t "t t~IC t:~",e 

DB '. l'BIl~1Qt.t ve ovcnaots"n:f Samaroo!:. 'O;tv ,,:lon' No .. •· 2.,! Bomursst:, D1vi­
a.ion· No;' And:: 9 Il1II1U'B 9t'i' , v!Q.on' 0:' ocnre\'f:tlod',':yhill"bo nl1o"c[\· co 
gro""I!!Ot'!!,'thdn' 1;!;!entv· ,(201, feet' ;In· boil abt'. ~!"C!\'.id=t!··:l:::;· ·do"not .. uruh!""~ ­
Bllr:1ly··1nt:lIX'fBt'II·'wiffi·'thi:i· ' view ,of .onotheL'"r~oidenclI."· The Bll1J.d1ng Com· 
ntittas"shiiil .be the .. sc~e judge in dac1dlng whotho<:>. t;here MtI been Dueh en 
inte::-fcr;,nce ... !il 'ci\l~'c ,of viol 11::i0:1,. t:b~ .llu:Uclil'll: C~tt"B "h,l111 nOVe 
c!d'aroaffi4nt:LlXIQ RJ.'B !.:aB '1!~1:'!fol" I:' iil'~~itlJiT-"pJill · ~.o(· G~aRIIJI " PIlOVIBI ON • 

. - ':.~. ".:" .. '" \' fr· ~~I.t\~~;.l.~l·.~l. if i.!;t -::' l~;' : " ;,~., .. .;,.,,.',! ' .. ~:l .. 1 ::";... .: ~ i ':'U:.tk,W .. V·· . '. 
'l- ." j' '!ii!;,l': "( •. MlOOLS' ,:i"No ,.~n~l.V...:ll ~II t'?alt:\·O~~i~W.~"Qf.·a~y~1UI1tl:(!l"h611 
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Contl'o<:t"inlI jlD"t"Y ..,ill sce to lt Cnnt: oneil borne <:rcl'red 1n 
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~5 •. 1l!!!IIBWA'l/'hl'p .. .J~Cm:9. All tll'ivOWD)' uppraochutl w ill oon~1Ht 
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':..~' ,;. 
lD. LlnGA'Z'IoN, RUCCIlSSORB 01' GRJ\Nl'DR, . In tho event ar ~it1-

1l~t'iol1 1l1'iSUlSaut: '0£ oli£orcernan:: .of .. thilse.l'l!snict.h'D .o.ollenan!:" of Su"~r~ 
rut. D.1v.1aiollNt>. 2, SOr.lt!raot-.• Dlv.1t1ion,No • . 11 Bnd,. Sol!l!!X'ao~,D.iv.tiliun !In. 
5, 'the IIl'lIl1tea or gt'ant:cl!s an InvolvSll'. ·aM:ll. bo: 11Q.\lle for the pllyrnell1; 
ot ell a t.t::llrnqy..fer.D, court coate ,11111;11(01', Qt:hu~:.Qxpl:liUul or 10aB 1J1ourrQd 
b.v·:E'Uet'~ItRnman·d:~~.vOl.op~8,: Tn",.·!n '!!l:!crcin: ·th!!!1~ :":::: ~':ic;'t.!.",:~ COV2 .. 
nDllts of Somoroat, Di-vit.:ton No, 2, SornerSei:, Divili.1on.Na. ~ , nnd ~a""'re.,t. 
Di",:1Bian'iNq';;i!i:; ' ... -:. . . '. . 

. Tllli~)t~~:~.~~'!.~~fm:!a!1.li .. Id- D~Y!l{Pll('~~.:.-lIlP.! '~L~~ . . u~Du.1n!=hD .1.'0· '" 
u1:viotivR ;Ol)V!lnBnto; .o.1i·.Sbiji"l·~'" , •. :Div.11;'ion tNoM;!', ;;SC;~Ol'.Il~ •. Il;! "i'iioll·.,t-Ioi 
q., IlII d ,S o~a'ril>.;<D1 v.lllii.on', Np·, 16 ·:lIhQa-.ll."l!Qfat'.rl:o'~S:II~li1I'i6h·-.r.alld' nit vu:ttii:>r.:l'''·, 
111!ti';! on ·tooiiitY-"tit.lccos ~oXo.~I:t£·:II4:l.drco);'i>ot'nt1i:1l1i!·~~1;.l!V' by 'l:hlill!Io\ '0£' : rome', 
con8o:l:~d.I1t:1.orif tl~DtWIlt\'i·',tl1;]ndat'-,rjf 7budl-' ..... i ·· ... ~IIIt:tsnnt.iCl1'..'CI,.,o1;horw;!aa;.'.ot' 
;t:p', Any. 'l/it'an1:tlQ. 'or"sQ1C1l C?orpU~Ilt\itin!e.lrmtd.rl! .l'Q~!I'I!lliIil:;!nteru"b-ir. : 8C!n1ll:'S Cll: , 
Div.!.oion -Wc·.: a,.:,scmllrS-I!'(!, ;.u.uri·l$~an···'I·No. '~::"nd~·.8cnm:IUIB.t,Divisjon No . 5 . pro­
yided .thllt all;!d grantoo 'il3 c:lllBiglllltca by lIald:.ollrllarllt1oh 1n thD d(md o! 
tl'and:Ilt" DXq~X'j ttRn ,dOcUl1It!nb.iI!li~Q uhod· ·rh"reto .. ,.a8·,."lc:,;ocIlB!lOr";. a;f 6vClrJreQCI1 
Land DIIVllloPb1'tJ , :[no.·;·· • ,'" , •.. , 

. : / b-;ih. __ . tl!!y : 
thG.ir 8:lgnU. =ua; - .. 

(' . .... .;. ... .,1 •• : ...... 

' .. 

< .... 



~v.("" ' d ,(i '~. " 

...... 

~...-¢-"I ... ~ c::. c;~ ... ~_, 
1'!A1l);, E. 6t.iiAllY. 11io wH'6 

'.., , 
I -i-/.A 47\ 

"'li'" 

I'IITl'IEeS my· han' Dnd Clf£fciol ""'01 ho""to a:ffixod the dny lind YO,'''' 
in, this oQrt1~1c~~e ato~, w:itt~n. 

srll'l'f: ,OF WAS.UKGTON ) 
) "'II. 

CUUIl'.rY DE lClNG ) 

, On th:l.Q .-.L.£.. __ d~y of ".:2:.L<-_ ~ --- " l~\&Zl:..,... bl!fu1'U ""', 
thu ul1doraJ.gncd. Q Nucury PublIc in ~~ n1' HOMhing1:'on. 
dilly 'conndBS!ono[} arsd 8WCJI"1I pnroonlllly appC!"rctJ.-,CIIlllU.£9 R. NELSON Bntl 
'LADONNft NELSON. hie wits; t'o me .kno .. n t:c. b" the In:l,lvicuolR d~llo.rjho'd III 
and who ffXllQutod ~hu fot'csoiny lt1.1t:L·u;"t!nt. und uoknowlcul3uu to I\Ul that 
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SOMERS'E' 
$ECTION 15, TWP. 24N,·R5E. W.M. 

KING COUNTY, WASHINGTON 

ENGtNEER' S CERTIFICATE 
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i PARCEL~~_:~ .. 
I P",«I : 7 eSS40-0$eo 
I ------.... -.-..• -.-----I fiiur.o i DaRIEN MICHAEl. A 

;4SS~ 1';OTHA\/E SE;6006 l .~:.~-'~::~~~:'~ __ ._._ .... _ ...... . 
! Resr:fel'lti:JJ Are;) 
1 -.-.. "-.--•. -."--
i P"""'rtyN""", 

lLANO DATA 
I---"""'-'~'-----' 

i 

t Jfog~I~~~~~~~~~~ __ _ _ _ .~ ~~~~~~~~~~ _. __ I Prc~n1 ~ _______________ ~ ~~_~~~~~~?_S ~~~"'!L 

! 8tlSC Lilf"'04 Vatvc SqFt \ 0 
--.---~-.---.---- .. -;~--.--.-.--- ----- -
8010111 LDnd VA!uO ; 475,000 

! ~~~~_~i;';--_~ ~ :_ __ _ _j~~ _________ -___ _ 
i ~~-.--.. --.- ----. --- -- -. - - -. - ~----- - -.--i W~t)r WATER OISTRICr 

~ ~'OrlSllpClc PuBLIC 
~ R;.;-~;;--.-.--~-.-.. -... ---~--. --- puauc .----
~ 'p~~--- ... _-_ .. __ .......... ,.,----_ ...... . 

. lind ScI'l ! a.a~7 

1 A;fCl ; 0.20 

! Designations Nuisances r-------------·----------. 
j H.'1o\o'nc 5(e . 

i ~I'!~~""""L ... __ . ___ . __ ._.,,_ .. __ I.~'? ____ . ___ ._ .. ___ ._ 
j CurreN U:oe ; I __ " __ . ______ . ___ . _____ ... _,_. _ ..... _ ...... ____ ...... _. __ 

I h-:'-SIdg Sf .. , ; I ~j~ -;<f.c!.~~~·~·~~=~==-~~~~~~I~~~-.·=·~~~~--····' ····~-· 
{ hlj~ 10 Grcenbe.' 1 NO 

I 01"'" 0e$.J>~ _._._._ ...... _ ....... __ 1~_._ ... ____ .. ___ ____ . 
I Ocod ReS1ridion:s j NO ! ~~ttt7~~;~d·---·-···-·--!NO··-·-··--·-·"""-···-· 

I E~~rnents i NO 

iProblems 
i 'o/3:ar Pro~rn$ i -_._._._ .. __ ...... _ ...... _ .. 
i T,jJl\$pott.:)t;onConc;vl/1lr.q 
I ~.-.--.-.---.--.-.- - -.-- . 

j O'J\(!t Prob:cms 

NO 

NO 

I uaWoG~~~~~~_. __ ._ .~~~ ____ . __ ._. 
! ONRl~~ '00 

i Environmental 
1" .. ·--

:1 Em=hT~nl~ 

! 

!~~.::~----... -,,--._._ .... --. -- ---- --- - --' --- .-_ .. --.. --- ---'--'--_ .. _------- -- . ----- -------
Ire"~i.~ __ ... ___ __ . ___ :.. __ . __ . ___ . __ ~l~ .. -- .... - .- -.-----.. -------- . CC:CC1 
I! v<ore... '502 I' ClIck !he camera to see more pictures. 

j
il, ~~~===J2::~~== ! ,~". '"~!~, 
" I:'~'~= "ll 1; 
it :! 

http ://info.kingcounty.gov/Assessor/eRealPr~@sap&spx?ParcelNbr=7855400580 

• Washington Stale 
Board or Ta. Apnea Is 
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• Board of 
~lEqua'i7"1jon 

• Disu'iCls Report 

• Rccorde~s Office 
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surveys and olher 
map dOOJmenl~ 

Scanned images 01 
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April 8, 2009 

Vern and Ginny Meyers 
13911 SE 45th Place 

Believue,WA 98006 

This document addresses the neighbor's complaint of March 5, 2009 as it pertains to the large 
maple tree located on the Meyers property and the Somerset covenants recorded on February 
2,1962. 

No portion of this document in whole or part is to be duplicated, discussed, shared or 
communicated outside of the five (5) seA committee members reviewing the March 5, 2009 
complaint. 

This information is confidential and is only being provided for revieW by the Somerset Covenant 
Association's Covenant Review Committee. 

Any contact with any individual or firm contracted by the Meyers for the purpose of this report 
and referenced inside and/or included within must first be authorized in writing or email by 
Vern or Ginny Meyers or Steve Smolinske. 

....... 

. . ~I---
Under no circumstances shall any of this report be shared with anyone outside of the fl'6""":l 
reviewing members or Somerset's legal counsel. .. 5- ..::: 
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Summary 

The proceeding information clearly documents through professional OpinIOn, photographic 
evidence, legal declarations and the actions of Evergreen land Developers employees that the 
tree on the Meyers property located at 13911 SE 45th Place was a substantial existing ti'~e at 
the time the Somerset covenants were recorded in 1962 and specifically intended to be 
protected by those covenants. 

Working through the neighbor's complaint letter of March 5, 2009 and their unsubstantiated 
claims: 

1. "Numerous requests for trimming of the tree to restore "their prime view lJ has resulted 
in the Meyers declining to make any modifications." 

a. According to Gary Albert "Original large trees that were already tall enough so 
that a neighbor did not have a particular view at the time of the covenants could 
continue to grow higher. There would be no taking of a view since there was no 
pre-existing view to be taken."(email) (The uphifl neighbors have always had the 
tree as part of their "prime view" compare neighbors 1970 photos with Steve 
Smolinske's 2009 photos) -

b. letter from Mark Harmon a certified arborist from Stonehedge Tree Experts, Inc 
and photographic evidence along with check numbers and amounts from Ginny 
Meyers show the substantial pruning work that has been done in the last 
decade. Mark also estimates the trees age at 75 years old. 

2. "The lot was cleared of all vegetation in 1960 and numerous one; two and three foot 
saplings were allowed to grow, one of these to ten feet tall in the mid sixties." 

a. Photographic evidence and analysis by Ward Carson of the 1960 and 1964 aerial 
photos of the tree document its existence and height in 1964 at 70 feet tall. 

b. Photos provided by the neighbors taken in 1970 show a substantially mature 
tree something that eQuid not possibly have grown from a ten foot tall tree five 
years earlier. (See Tina Cohen's email about tree growth) 

3. "By 1972 the tree had grown to about one third of the current height and one sixth of 
the width. Pictures taken from our cul-de-sac show this to be the case." 

a . Kurt Fickeisen of Symbiosis Tree Care laser measured the height of the tree on 
April 4, 2009 at 63 feet. If this assertion were true the tree would have been 21 
feet tall in 1972. (Refer to the neighbors photos and Ward Carson's analys!s of 
the 1964 aerial photo along with Tina Cohen's email regarding tree growth 
rates.) 
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4. Gerald Hackleroad Declaration, In this document he states that he was the Project 
Manager for Somerset from 1967-1974 employed by Evergreen land Developer's and 
was involved in over 300 view resolution disputes and site review meetings. 

a. Gerald was performing these tasks when the uphill neighbors and the Meyers 
houses were built. Many of the uphill neighbor's homes were built prior to 1970 
when the Meyers built their home. Gerald Hackleroad had the authority to but 
did not have the 70 plus foot tree thinned or removed from the Meyers unsold 
lot when the uphill homes were built. 

5. Even the neighbors realize that the tree is grandfathered and protected. 
a. Peter Saunders March 31, 2009 email to Jim Bloomfield and cc to Steve 

Smolinske states: "We desperately need pictures of that tree at the time of initial 
lot purchases, around the mid sixties. I need that SCA ladies name, and contact­
info, so I can delve deeper into her contention that she had seen really early 
photos of those lots. We need solid eyidenc~, to, support the degree of 
grandfathering that the Meyers are entitled to." 

. The tree was 70 feet tall in 1964 in 2009 it is seven 'feet shorter at 63 feet. It was without a 
doubt substantially larger than it is now both when the covenants were recorded and when the 
uphill neighbors built their homes. It is only because of Ginny Meyers concern for the health of 
the tree and respect for the neighbors thatHhas been so diligently looked after, ba!ancJr'l~the 
health of tree with the neighbors viewcoht~h1S. ' The uphill homes have always had the treein 
their view; Evergreen land Developers left the tree standing when they cleared the hillside in 
1960. later when Gerald Hackleroad was the Project Manager from 1967-74 and employed by 
Evergreen Land Developers and had the ~uthority to cut the tree down or prune it, he did 
neither. I have to assume that he and everyone else involved at that time realized that the tree 
was protected by the covenants. How else does one explain that during the massive 
development of such a substantia! "view neighborhood" as Somerset represented and that 
demanded premium prices for premium views that the developer left a 70 foot tall tree 
standing 8 years after the covenants were recorded on an unsold lot that they owned? 

The neighbors story of a small sapling starting off in 1960, growing to a ten foot tall tree in the 
mid sixties when their homes were built and the covenants recorded then continuing to 
encroach on their "prime view" over the last four decades works well to weave a sympathetic 
story consistent with that portion of the covenant requiring that existing trees under 20 feet be 
trimmed back or cut down so as not to unnecessarily interfere with another's view. However 
the facts do not support this as being the case, with respect to the Meyers's tree. It was a 
substantial existing tree in 1962, larger than it is now and is protected by t he covenants. 
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Report Concerning Early Facts about a large tree on the Meyers property at 13911 Se 45th 
PI, Bellevue, WA 98006 

Submitted by Ward W. Carson, Certified Pl1otogrammetrist 

Submitted to Steve Smolinske. 

Date: April 7, 2009 

I have been provided over the last few weeks with photographic enlargements extracted from 
segments of two areal photographs, one exposed on April 7th, 1960 and the other taken on July 
27th, 1964. Both of these photographs were taken from the archives of the Aero-Metric 
company, 12652 Interurban Avenue South, Seattle, WA 98168 and the origin of each were 
certified by Aero-Metric. 

The enlargements are attached and labelled here as Photo A 1, A2 and 82. 

Steve Smolinske initially presented me with the photographs, identified a particular tree of interest 
to him and requested my opinion as to the size of the tree as it appeared in the 1964 photograph. 
I requested that Mr.Smolinske provide also the dimensions on a nearby house--the elevation of 
roof features above ground levels and the horizontal width of a driveway feature. These were 
provided and are attached to this report. 

The data provided by Me. 5mblinske is attached and labelled as Datasheet 01 

Mr. Smolinske requested also that I .relate the features that appear on the 1960 photograph with 
those on the 1964 photograph. I've accomplished this through a common method of 
georeferencing that I've describe more thoroughly in the appendix of this report. 

The graphic results of the 1964 features projected upon the 19S0 photograph are 
attached and labelled as Enlargement E1. 

Primary Conclusions: 
Having become familiar with the evidence presented in these photographs and the data provided, 
I have concluded the following: 

L) On July 27th, 1964 there was a large deciduous tree with a height of approximate'y 70 
feet (+1- 10') in the location made clear by the adjacent features-house and fence-apparent in 
the attached ex . . " 1" 

iL) Given the size of the tree in July of 1964, one would expect that it existed in the same 
location in April of 1960, however, the tree is not clearly visible in the exhibit "Photo 82" nor is it in 
the enlargement "E1". However, I do not find it surprising that the tree is not readily apparent in 
this 1960 photograph since the leaves were most likely not fully developed on the tree at that time 
(April 7th). 

Appendix I: 
My estimate of the height of the tree was based upon the shadows cast by both the tree 

and by the roof features of a house nearby the tree. The sun angle and any vertical feature 
would cause a shadow of length proportional to height to be cast upon any adjacent ground. We 
have assumed that the adjacent ground, in both the case of the tree and the roof feature was 
Jevel with respect to the tree and the house respectively. We were provided the house 
height-dimensions by Mr.Smolinske and assured that the ground was in fact !evel. My 
calculations are shown on an accompanied sheet. The uncertainties--+!- 10 feet for height--are 
based upon the uncertainties in shadow measurements and the ambiguity associated with 
identifying the top of the tree. 

Appendix II: 
There was considerable effort expended to facilitate a relationship between the location 

of features on the 1960 and the 1964 photographs. We followed a common procedure as 
described here: 
1.) The Photo A2 and the Photo 82 images were each scanned with a desktop scanner at a 
resolution of 600 dots per inch. This provided a digital file of each image. 
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2.) The Arclnfo GIS program was used (with the assistimce of Luke Rogers of the Northwest 
Geospatial Company) to determine an affine transformation between the 2 images. Eleven 
well-distributed points were used in the affine fit. The residuals in this fit ranged from 0.0045 to a 
maximum of 0.07336 inches. At the scales being used, this would suggest that aI/ features were 
located to an accuracy better than 30 feet. 
3.) After the fit, features were digitized from the 1964 image and these were then transfered to the 
1960 image. Enlargement E1 is the product of this process. 

Note: The tacit assumption in the above process is that the elevation differences across 
the landscape are not large enough to affect the fit process and erode the accuracy beyond that · 
required by this project. The table of residuals suggest that accuracies of +/- 30 feet in the 
location of transformed features was attained. Certainly, a better product "Could have been 
produced through a more rigorous stereoscopic mapping procedure, however, such accuracy did 
not seem necessary in this project. 

Ward W. Carson 
Certified Photogrammetrist 

Da!e: 
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Link 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
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From: 
To: 
Cc: 

Subject: 
Attachments: 

Steve Smolinski, 

Kurt FiCkeisen [kurtfick@gmaiJ.com] 

Steve SmoUnske 

Meyers tree 

Sent: Mon 4/6/2009 7:59 PM 

As you requested I came out on Monday April 6, 2009 to property at 13911 SE 45th PI. In Bellevue, Washington at 10 A/-1. The 
purpose of my visit was to measure the height of a large big leaf maple (Acer macrophyl/um). 
I measured the big leaf maple height with a TruPulse 200. The device uses laser readings to measure height and distance. 

http://www.lasertech.comiTruPuls-e-200·Rangefinder.aspx 

I measured the tree form a location adjacent to a hedge and dose to a bIrdhouse mounted on the hedge. The location allows clear 
sitlogs on the trunk and foliage of the tree from a point above a rhododendron to the top of the canopy. The height Is 57 feet. I 
stood next to the tree and observed the rhododendron rs 6 feet tall by eyesight. 

57' + 6' = 63' 

e tree Is 63 feet tall. 

symbiosis Tree Care 
Seattle, WA 

206.841.3158 

International SOciety of Arboriculture Certified ArbOrist #RM-451A 
PNW ISA Certified Tree Risk Assessor #264 
Member American Society of Consulting Arborists 
Registered Consulting Amorist #472 

http://mail.rainierrubber.comlexchange/SSmolinskelInbo>uMeyers%20tree.EML ?Cmd=open 
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Steve Smolinske 

from: 

To: 
Cc: 

Subject: 
Attachments: 

HI Steve, 

TIna Cohen [tma@tinacohen.com] 

Steve Smolinske 

R.e; Meyers maple laser measurement 

sent: Tue 4(7/2009 5:56 PM 

That's very interesting. I estimated the tree In my field notes at GO feet and Mark Harmon said 50 so I split the difference for the 
report. 

The maple would have been taller than 20 feet In 1961. The tree was 70 feet In 1964. Prior to that point it probably grew at a rate 
of about 1 foot per year or less. So from 1952 to 1964 it would grow about 2 feet. In 1961 it would have been about 67 feet OR It 
could have been already 70 feet · once they're that tall they don't increase very much. . 

Blgleaf maple grow very fast when they're young, and then the rate slows in maturity. The largest are about 100 feet. 

USDA Forest Senrice Handbook 654, SiMes of North America Volume 2, Hi'Jrdwoodscites growth rates: 
Open grown seedlings (meaning small juvenile trees) wIth adequate moisture and nutrients can grow 3.3 to 6.6 feet in one growing 
season. At 0 to 4 years they're 0 to 10 Inches tall. Then at 20-30 years, seedlings can be 16.4 feet tall. 

These figures seem conservative to me. 

It seems obvious that a tree that's 70 feet in 1964 (or In 1970) was taller than 20 feet in 1961. Trees cannot grow 50 feet in three 
years! Pleilse let me know if there's anything else I can provide that will demonstrate this to the review board. 
Tina 

Tina Cohen, Certified Arborlst #PN0245A 
Northwest Arbonrltae 

On Apr 7, 2009, at 8:49 AN, Steve Smolinslce wrote: 

Tina, 

Kurt measured it at 63 feet, Going back to 1964 when it was 70 +1- 5, what would it have grown a 
year from 62 to 64? 

From: Tina Cohen [mailto:tina@tinacohen.com] 
Sent: Tuesday, April 07, 20098:32 AM 
To: Steve Smolinske 
SUbject: Re: Meyers maple laser measurement 

HI Steve, 
Did you get In touch with Kurt? What were his find ings? 

Do you stili need my comments on growth rate? 
Tina 

On Apr 3, 2009, at 2:52 PM, Steve Smoflnske wrote: 

Yes I WOUld, could he do it next week? 

From: Tina Cohen [mailto :tina@tinacohen.com] 
Sent: friday, April 03, 20099:56 AM 
To! Steve Smolinske 
Cc: Kurt Fickeisen 

http://mail.rainierrubber.com/exchange/SSmolinskeiInbox/Re:%20Meyers%20mapJe%20Ias ... 4/7/2009 
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31191206§ 

Jenny Meyers 
13911 SE 45 111 PI 
Bellevue. W A 98006-2240 
Tel. 425.641.45.15 
Fux 425.957.4555 

Re: Large Maple 

To Whom this may concern. 

.woo SW Myrrle St. Sc:attle. WA 9$136 
Td: 206.937.7"1# fax: lQ6.931.4939 

E.lIIII.I: i.rIJ'o~~.COIll 

My crew of Certified Al'bousts and [ have been working in Ms. Meyers Maple tree since 
2OOS. We ~ve beep. professionally maintaiping the health ofrbe tree every fwo years; 
November ot 2005, December of 2007 and November of 2008. Prior to our me work, 
Jenny bu had r"gular maintenance 8ince 2000. 

The tree is a lUge m.atureBig LeafMaplc and in good health. Each year we wo:dc in the 
tree there is very tittle to do but to make small thinning cuts and remove smaU deadwood. 
I shouldatrcls that very little deadwood bAt cvct' been removed from the tree. Thill is an 
indication of the excellent health of the tree. During winter storms no damaa-e has 
occurred to the tree since we have maintained it. 

Structurally the tree is sound with good vigor. Callus formation on old wounds is 
excellent. There are some cavitiea from old pruning wound.s but tbey are of lilt Ie 
concern. A healthy treecompa.rtmentalizes wounds to prevent the spread of decay, This 
tre~ does just that. 

I would gueu the expected life of this tree could be lUlother 50 yean or looger if 
maintained as it is. The age oftbe tree could ~sily be 7S years old. It probably wont get 
mlKb taller as its' growin8 relatively slowly in height but may be putting more growth 
into wood and trunk girth. 

If this tree was to be topped it would start it on a spiral of decline., costing more money Lo 
maintain a.OO increase itti hazard potential for the long term. Again the tree is lli good 
candidate for preservation as long as Ms Meyers maintains it IlS she has. 

Reapectfu.1Jy youes, 

Malt Harman 
PNWISA Certified Arbori$l #0141 
Stonebedge Tree Expern.1nc. 

'. 
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SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

10 REGINALD PETER SAUNDERS and 
ELIZABETH SAUNDERS, et aI., 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Plaintiffs, 

v. 

VERNON L. MEYERS and VIRGINIA 
C. MEYERS, et al., 

Defendants. 

NO. 11-2-1407-4 SEA 

DECLARATION OF VERNON L. 
MEYERS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

I, the undersigned, declare under the pains and penalties of the laws of perjury of the 

State of Washington: 

20 1. I am over the age of 18 years and competent to testify to the facts hereinafter stated. 

21 2. I am married to Virginia C. Meyers. I reside with my wife at 13911 SE 45th Place, 

22 

23 

24 

25 

26 

Bellevue, W A, and am a named Defendant in the above entitled cause. 

3. The Maple tree that is the subject of the litigation brought by our neighbors was present 

on our Somerset subdivision lot that we purchased in 1970. 

DECLARATION OF VERNON L. MEYERS -1 WILLIAMSON LAW OFFICE 

COLUMBIA CENTER TOWER 
70 I 5th Avenue - Suite 5500 

P.o. BOX 99821 
Seattle· WA· 98139-0821 

TEL. 206.292.0411 I FAX 206.292.0313 
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,! .. : 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

amenity that we could incorporate into our building plans. Ex. 1 is a true and correct copy of 
.. - -.,,',.', ' .: 

the covenants. 

5. The Maple tree was fairly mature when we began construction as can be seen in the 

color photos that we took in 1970 and that I have attached at Ex. 2B. I estimate the tree 

height then to be 70 feet, and the width about 40 feet. 

" ' . .' 

6. We raised our family in our home and landscaped our back yard around the Maple tree. 

We used it for patio events over the years, and it is an important shade tree in the summer 

months. The photo at Ex. 3 that I also took shows the tree as it exists today with essentially 

the same canopy height and approximate width as existed in 1970. 

7. The Maple tree did grow some as Maple trees do after 1970. We paid arborists to 

maintain the Maple tree for well over this 40year period to keep it cropped and healthy. 

8. 1 asked the assistance of my son-in-law Steve Smolinske to help us when the Plaintiffs 

complained to the CRC in 2009 and this past year as my health (I suffer from MS and am 

restricted to a wheel chair) simply would not allow me to challenge their assertions that the 

Maple tree violated the CCR's under which we purchased our property. 

9. This has been very upsetting to me and my wife. We built our home on a lot with an 

existing large Maple tree with building plans that we incorporated into our patio area. We 

have enjoyed and maintained this tree for over 40 years. Given the size of this mature Maple 

tree when we purchased the lot and built our home in 1970, it was readily evident this tree 

was in existence when the Plaintiffs built their homes. 

10. The May 28, 2009 email that I have read from CRC Chairman Gary Albert stating that 

the original intent of the covenants was limited to "full grown Madrona and evergreen trees" 

DECLARATION OF VERNON L. MEYERS-2 
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---..... __ . 2 .. :'?1ntit1g Wanyone at any time, and certainly not when we built ourhouse in 1969 and 1970. . .. -- -,. .... -.. . ..... ~.-- ... . . ", ... " .. -. .-. ----. '. .. -,', ... . .. , , - .... 

3 11. I have reviewed the building pJans of the O'Briens residence located at Ex. 11. This 
- .... - . . " • •• ~. "-= ....• ',' • ..... ,...' ---.. ~-- .... - ...... _. 

. . ... ;-_ .. - ., .. . - .. ... :-.... . :- ; "-" - - - ':-.---- '._ .. -, :--: ' ,'- - ,-"";-" '---:" ':'._._. ".·.··. ··7 ' ···· .. --:: ' ....• - .. .,.. .. _- " , 

4 home located at 455J 140th Avenue SE, was formerly o'wned by our neighb01:s, the Sanstroms, 

5 

"'-.-- ... -=6 ." 

7 

8 

9 

10 

11 

12 . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

before it was sold to the O'Briens. The photograph taken by the King County Assessor's 

mature Maple lTee in the background just above the nOlibwest comer of the O'Briens' pitched 

roofline. This picture was taken from a vantage point on l40 th AvenueSE facing the 

0' Briens' residence in a southwest direction as I have shown in another King County 

photograph (colored Imap) attached at Ex. 11. 

12. Having iived in this neighborhood well over 40 years, and living next door to the 

O'Briens who have complained about our Maple tree, I immediately recognize this Maple tree 

shown on the Assessor's photograph at Ex. 11 as the same Maple tree located on our property 

when we bought Lot 117 and then built our bome in 1969 and 1970. 

13. I request that the Judge hearing this matter dismiss Plaintiffs' case, and award us OUI 

attorney fees and costs for what we believe to be a spiteful lawsuit that was filed by the 

Plaintiffs for no legitimate reason other than to get rid of our Maple trees to enhance their 

VIews. 

Dated this 11 th day of August 2011 at Bellevue, W A. 

Meyers DeClaration-Summary Judgment-080811.doc 
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SUPERIOR COURT OF WASHINGTON 
FOR KING COUN~ 

REGINALD PETER SAUNDERS and 
ELIZABETH SAUNDERS, et a1., 

Plaintiffs, 

v. 

VERNON L. MEYERS and VIRGINIA 
C. MEYERS, et al., 

Defendants. 

NO. 11-2-1407-4 SEA 

DECLARATION OF VIRGINA C. 
MEYERS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

I, the undersigned, declare under the pains and penalties of the laws of perjury of the 

State of Washington: 

1. I am over the age of 18 years and competent to testify to the facts hereinafter stated. 

2. I married to my husband Vernon L. Meyers and am identified as a co~defendant in this 

case. 

3. I reside with my husband at 139! 1 SE 45 th Place, Bellevue, W A 98006. We have lived 

in our residence located at this address since it was constructed in 1970 as can be seen in the 

color family photos at Ex. 2. When we purchased Lot 117 from the developer of this 

DECLARATION OF VIRGINAC. MEYERS .1 WILLIAMSON LAW OFFice 
----_._-----------
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1 

2 

3 

property, there was a very large and fully matu~e Mapl-e 't;ee ' onthi~ r.:.ot." Thc6;B'ri~~~;·:.Eb~~" . 

(owned by the Sanstroms) can be; seen in the background with their deck, living rooML?nd 
~ .. ' :,~~~, 

bedrooms facing this tree to the west in the color photo dated '<Dec. 1969." 

4 4. As I can best recall, when we bought this lot in 1970, this part of Somerset was partially 

5 
developed, and had been cleared of just about all natural and native vegetation. This was one 

6 
of the few undeveloped lots with any significant trees remaining. Both Vern and I viewed this 

7 
tree as unusual because of its mature size and canopy, and as a landscape feature that 

8 

9 
enhanced the value of our property that we could incorporate into our patio and lawn area. 

10 5. Our building plans were reviewed and approved by the Building Committee for the 

11 Somerset plat. There was no issue then with the tree being required to be cut down by the 

12 Building Committee. We never thought that the tree was an obstruction to anyone's views as 

13 
the Plaintiffs have charged in their complaint. If this were the case, the tree would have 

14 
simply been removed before we purchased Lot 117 by the developer who sold us the Jot orit 

15 

16 
would have been addressed when we went through the building permit process and the 

17 
Building Committee's review of our house plans. 

18 6. It was not until after the Sanstroms sold their property located at 4551 140th Avenue SE, 

19 Bellevue, WA 98006 to the O'Briens predecessor who in tum sold it to the O'briens 

20 sometime in the mid-1990's, some 40 years later, that our Maple tree suddenly became an 

21 
issue. The Sanstroms, who were the prior owners for well over 25 years, never asked us to 

22 
remove the tree nor did the O'Briens predecessor. They filed no complaints with the 

23 

24 
Somerset Building Committee where they stated that it was obstructing their views. 

25 
7. Anyone familiar at all with the neighborhood could easily see from the photos that when 

26 we bought and built our house in 1970, that the tree was fully grov.n, Over time, we actually 

DECLARATION OF VIRGINA C. MEYERS·2 

Page 1186 

WI LL IAMSO N LAW OfFICE 

COLUMBIA CENTER TOWER 
70 I 5,h Avenue· Suite 5500 

P.o, BOX 99821 
Seattle· WA· 98139·0021 

TEL. 206.192.04111 FAX 206,292.031 3 



--Aportiortdfthe-treewasdestroyed in a wind stonn in 

2 the mid-1980's that reduced its overall width. The Sanstroms would have seen the damage to 

3 our tree caused by this stonn and the reduced size, but not the O'Briens who purchased the 

4 house in the mid-1990's. 

5 8. My husband Vern could no longer do any trimming or work on the tree after his health 

6 
failed and I as his primary care giver certainly can't either. Due to his advanced Multiple 

7 
Sclerosis my husband Vern is no longer able to move without assistance. The tree has been 

8 

9 
especially comforting to Vern in the wann summer months where he can enjoy the outdoors 

10 in the shade of the tree while in his wheel chair. Even though I consider myself an 

11 experienced gardener, we had to hire professional arborists to maintain the health of this tree 

12 over the years. These included the Urban Tree Service, Action Tree Service, and Stonehedge. 

13 The most recent has 9~~n, I\{ar!< ... !;I .. %lPan of Stonehedge Tree Experts. 

14 
9. Statements made by the 0 'Briens and Saunders in their Declarations that we never 

15 
trimmed our tree are simp~,.yntm.~,,~; , J;Q.lu;lp...1be CRe Members better-..understand the 

16 

17 
complaints filed by the O'Briens and Saunders, I had our son-in-law Steve Smolinske 

18 
provide to the Somerset Covenant Review Committee ("CRC") as much detail about the 

i9 history of our tree after the Q'Briens filed their complaint. We attached a handwritten cost 

20 summary that 1 prepared along with photographs of the pruning and trimming on alternating 

21 years beginning on 1-24-00 for $1,216.32; 11-5-02 for $1,007.76; $9-29-04 for $580; 11-29-

22 
05 for $522 .24; 12-17-07 for $882.09; and 11 -25-08 for $810.25. These appear in Ex. 15 to 

23 

24 
my son-in-law's Declaration. 

25 
9. I have again attached this same handwritten summary of tree pruning and trimming, 

",",,~~:'.*$!h' 1i;;;' l1'_~~~'''''''~ ' ,.. . !·-C .. *W!tHS .......... ;..,.,,-c...-.· . .... ~·-> < ~ -.- •• -. - " -<C " 

26 along \vith photos to my declaration showing some of the routine pruning and trimming work 
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" . ' ... ,-, ,, ' . .. ' .' 

1 
done on Qurtree. This pruning "lnd trimtninginclu(j~d . rennOl.ial of'tliii! 's1torr 

2 of the tree that reduced its width in the mid-1980's and periodic trimming of the tree height 

3 and width from that period forward. 

4 10. With this history of maintaining our Maple tree, I have taken time to read the 

5 

6 

7 

8 

9 

10 

1,3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

declaration of our neighbor, Michael O'Brien dated November 17,2011, along with photos he 

has attached in asking that our Maple tree be removed. When we had our initial meetings 

with the neighbors on March 23, 2009, then later with the CRC Committee we were never 

given any historic photos showing what view they had when they constructed their homes or 

when the original covenants were recorded in 1962. It was clear to me and Vern that these 

neighbors wanted the tree removed regardless of whether our tree was grandfathered or not so 

that their views and property values could be enhanced at the expense of our tree. 

II. Mr. O'Brien at one point several years ago left a color photo and a handwritten note 

asking that a very small lower portion of our tree be trimmed to enhance his the O'Briens' 

views, this was after a phone conversation. Ex. 17. I then compared his photo to the CRe's 

second decision letter of April 27, 2010 at Ex. 14 a year later. It is remarkable that the 

O'Briens after telling and showing us that they desired to have only the a few select branches 

of our tree trimmed would morph into a "haircut" of the upper 1I3 rd of the tree's canopy that 

our arborist, Tina Cohen, told the eRC at Ex. 15 would kil1 our tree. 

12. We (Vern, me, and our son~in-Iaw) were never told by the Plaintiffs in this lawsuit 

against us, or the eRe, about any "reconsideration" of the CRe's first decision letter that 

appears at Ex. 9. This was all done behind our backs in secret. We were never allowed to 

participate in the "reconsideration" by the eRe that abandoned their first "decision" from 

merely trimming the width of our Maple tree to 30 feet, to now requiring that the upper 1I3rd 
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. Of our tree; that ihey knoww.illkillth,etrey. ·.· Iti:;. ~bviQll~to ustbat the:: eRe IS not foHo'Ying '. 

, ... r,~·: . <: . -·,t-; .. ::!v ' . . ~. ~~ -. ' - . -, ". , ' - ',' ,', -•. ,:. - - ' (',:- v $ '-~ 

its own procedures. has never known what standards apply to grand fathered trees, and is 

simply playing favorites with the bulk of complaining neighbors who simply want their views 

enhanced. 

Dated this 6th day of December 2011 at Seattle, WA. 

Virsin:a C. Meyers Dcclaralion-120611.doc 
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of Qur teeo that they \mow wlfl kililbetree. lt is obvious t~ U$ tli.at lheCRC Is noi((lI~lWig 
, .' . -:" --,'-. . .. - - , -,, ' ., - . -:".' . , - '-"'- - -.-- .~ .' .' ' . .' , '. 

i~ own proc.euu.res. Ms neYeT known whflt !lWlchtrds awry to granc!futlJered tre=s, and is 

simply playing favorite!< "';'Ih tin: oolk Of ooroplall\lng nelg,hbor9 who simply want their views 

enhnnc:ed. 

Dated this 6" dey of Oe:cernbl!l" 2011 at S=nle. W A. 

i ~. ~ l'-. fJ:}~~.;;M/ 
Vj~. Me;;::.;;crs'-'----
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,/ ;/ A DeclaratJ.on ofProtectJve Covenants~ Restnctions and Limitations (the "Declaratlon") was 
/' ::f:reco/d~q in the records of K1ng CoUllty) Washmgton, under Audrtor's File No 5389232 The 

,; ,/ ~aiRti& ~ects the Plats of Somerset NO.2, Somerset No 4 and Somerset No 6 The Plat of 
!;:::" •.. /' ~rset;N~'''i~s recorded at Volume 68 of Plats, page 44, In the records ofKmg County The Plat of 

.,' 
~. 

'::" .,.&~er¥tijo 4 ,is recorded at Volume 68 of Plats, pages 29 and SO, in the records of K.tng County 
~\';'. ~ ... ,', .... ijie ~t ofSom'e~Nb'.p IS recorded at Volume 67 of Plats, pages 11 and 12, in the :records ofKmg 

.• :.......... ~,:,' .~. ;; .,..: ••.. • ..... ~ .. 'ttl·. wunty ~ .' " .,' '". 

..... 

:::;:,',:. )" ,:-'/ f'~ .. /" . //"'} j / .... ,/ ,.,,,;,,/ -u.-

". ~i.'Th~:D~af.ttloft ptp~es tMt;lt sJni11 cii;p.t1;nue in force until January 1, 1992, and shall be 
automaticiinyco~.n.aeo. filr ~~ y~/and ~~ for successive periods of ten yeaxs, unless a 
written ~entam¢Onith~D~aratio'~JS p'tp#rlyexecuted by ama)ority of the owners oflots 
1D Somerset No ·'~~.somer~t Nq/ 4 all~fSo~~~p: 6 and IS recorded m the records of King County, 
Washington .-.'" .t ,i' i .. ··.,.'./ ./ 

(, ...... .// .// ./~ .;/,/ .1/ ./""''''''''''''~;;. ./"'') 
ThIS FirstAmendment~;ihe Qecl~~.rthe~eridmentrQ~ been properly executed by 

a ma)orityof the owners of 10m lIi"S9fo~~. ~, ~~~tifo 4'b4'Somerset No.6. ExhlbltA to 
the Amendment, mcorporated here by:i!t~/re{ere;fe, lS 'tbi ~ .~en~ent To Declaratlon Of 
Restnctrve QQyenants For The Plats Of Sdfu.e~et N(k.-,,~, Sot¥i'Se,t<N9:t '4 aDcl~merse~.NQ. 6 ("the 
First Amepam~h:f) Exlubit A authonzes cois,nterpait;':~~n o'f.tl;le·'l!.lt"St, Am~d'r:ie!lt and 

.' '.;. "~. I'" r~' :: -: i: iii 

authonzeS' the PreSident of the Somerset Commun1ty AssociabOfi''''tO'·.-e2cu. atid record the 
;: to';' .:. .~.. ;;.l .:' .~~ :"/ 

Arnendnlent !tH!S present fonn once the FmrtAmendment. ~I$d b~ c;lu1.y'l1do~ py~ necessary 
numW' of ~~an¥e counterpart ongtnal and aclmowi~e4 S1~ .f,r pWneh of lots in 
Som~ No 2t.;Som~rset NO.4 and Somerset No 6. ExhIbIt B tol;be Amen9in~t i~entiftes WhIch 

:. :: .... : :.r , • ,·.t...,...···.,f. :. ::. ; 

~ ~fwhi~ l~~.~~,diYlsl?ns~SOmersetsignedandacknowl~~~ ~Amendment 
'I'.Se dOCUp1~ts CQb~mmg tl:ie~:mgmal Slgnature and acknowledgment of~ l~ntlfied owner are 
iD:~.~op:~f4ne,~ oftheSome~ Commumty Association. Th'etFirstAmendment, 
througb.J~ incHisi:6n alExlitbitA tl:l.th&4mendment and Its mcorporatIon in the Amendment by this 
referen~iS'belng pl~~;Of ~ra, as cori~plated in the amendmg proviSIon of the DeclaratIon . 

\" '.!,,",,-.; /l :/ .~/""'~:'~': }~ .? .... 

NOW, TH~Jm, ihe .he~;Ia~ ofth~;:somerset CommunIty AssociatJ.on certrlles the 
Oeciarabon to have ~11 am~ri~ l~ the f~nbwuig ~~rs 

'.:~ ':~""" '~" ':":"~ .:- .... ';. }' ::- ", 

':;:',.,-!~ .. ,., .,--.• ,.,., •• :;: /: /" .' ./ / •. : "'::: 
.... " .;: ,::' i.-.... ····:'.· .. 

," ::., ...... ". 

"." .~. .::' .;.' 
:: ,:' :: •• .0-:. ...... 

" ~~\' 

.• ' ..... ., ... ~/: 
.:~ 

';' ... !' 

2 

.' 
,:' .:~ 

. ' 
.' .~. .' 

"'.;.::' 
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,;."' 
:: 

.~. 

::',' ' .... ; .. :. 
':. 

}'. 

/' A~/ The IIlnguage of Section 1 (C'GENERAL PROVISIONS"), is amended to read: 
,~. : . . ~.:: 

.' .' / ,?'.;~ . 

;r .;; ,/ /"/' Aitk'D~cember 1, 2001, the DeclaratIon, as amended, may be subsequently amended at any 
~\ ":,.::: .... / /' .:,/' ~iP,.~ by ~ Instrument or lllstruments :m wrItIng, duly SIgned and acknowledged by a SlDlply 

;\.~, /./ /' :tnaJ~rrty;6f ~cwners oflots 10 the Plats of Somerset No 2, Somerset No 4. and Somerset 
"':Ir"" ... ~., •. , "./ Nq/6, ~9tth am~~ents ~batt~pome effective upon the recordIng of the mstrument(s), or 

.' .' •• •• .' Jo ~ .. 

_. 

',.J i~;:~i.',~ .. · .. } ..... m.,.'.,t.:,:.: .... ~.r.d. um.~.;;..~ ... ~7'!';: office Records and Eleetlons fur Kmg County, 

';:~'>. ",':. ,{' .... -;.( .;:;":/ /:::: .. ::7 
B. The foU'Owtn; ¥gu,/ce ,fpJape/..~~'¥on 6 in Us entirety ("THE BUILDING 

COMMlITEE'",s' .. ,: .:" )' :" / "'~"""""'~/ ... /' ,it ./.; r II.·· .. ·~U'~I..... ~~:; .. :::., 
.. " }.,' ;....... ../ /." ... .:,\: .(:: ./ 

TIm COVENANTS REv.IJ?W 9'~~~A..Cor~~,.1tevJew CommJttee ("eRe") 
shall be created and shall repia~.pepf'o~ th~ funCtioris 01', ~d have the same nghts, powers 
and a.uthonnes as the BU11dmg Corifnnrlee Ibtlfied ultrui~r~on. The Gte.shall be 

.~. ';:" ':. ' :'.. .:' .: . '::1. .,. ~. ';i 

cO~Posea'Qf five (5) members, no~ by tile $bm¢i'set Cb~tl As~ci,bon and 
. e~dJ)Y a ~~ltyvote of owners ofreai!Prb~m ~b~tplilrl~~J~ ~pted tlus 

!iInentm~t ~d who have cast votes at the So~etfco;mii~ty . .As~ci~on annual 
.,/"m~ti~g . .JAt l~t three (3) members of the CRe shall be ~ldimr~Wl!~~.'M ~ property In 

// S9fu~ pl~ ~t~ve adopted thts amendment Each ~em'6.~ o!'¥ C~C shall serve a 
.. rtlm1vnnn qIie.-year~. In Its dIscretlon, the CRe may assess a Cdt Q-~:'a reasonable fee 

.:~. ...•.. ;: .,' .' ' :~. .;' 

'::' .. for semces,:perf.~d ~ reqUIred under the Declaration, not to exceed'$IOO 
·,··::·,·.",b._ ..... ·,l f' ,/i- ./' ,/ ,/r' ........ ; .. ,,: ... .. 

It IS the ciph~~~h of' jdie Somer~t Commumty AssociatIon, a WashlOgton nonprofit 
• I r " ........ .' 

corporatlori:.)Nhose meiribeI'$·"e:hwtibrs:hf.r~ldentla11ots In all of the dIViSIOns of Somerset. 
to mamtaJ~':()VerS' ab.d ~;ief ~~ cbve~ Review Con:unl'ttee for the life of th.Js 

;: ~~. ··:: .r .!~. 

Declaration :' "",_"':,.:. .: " .:. r . 
. ' ".:. .... ,,," .' :.!' ,::" '::. 

,,:,,::::::~. , ... ,:.,/,/' .:' .::' .> . . ~ ." .: ~ .. .-' ........ ' 

C. The following language repJacJ:J.he ·;;ds.::~~It~1J .me~ at /i;e-S~sd Soles OffICe at 

7:00 P.M., theftrst tmdthird Wedn'es~s ti clJ~ufer a~d r~. h,J;ae plans" in t/eeftrst 
sentence of Section 4 ("APPROVAL oip~s)JYBWWiNQ/i;oMillT(EE"): 

";'/ J'/ J~' // .:/>.:=' ·:C\, '\ .::' .. : ..... 
"shall meet as demand requires. and ill no event lesS"tb~ mi.ce ~~ m9~"m $'o¢e~t~ 
conduct lts business, which Includes the cOOSlderatlon and:~~YJe~ of :ho~~e.l~~" .:'./ '.. r'""''',::' 

.... ~'::. .:;' .... ~':.' .. : .. ::.../ .. ::' ...... :. .' /:-'r;,:./~ . .r 

3 
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/~".'.'>. 
,',' .... 

. ' 
.~ . 

'Itt :.;' 

·' 
" ::,1" ,/ D/ The following new section shall be added to the Declaratwn: 

.':: ~~. ;; 

if \.' //./::~PN".§INDING MEDIATION PROCEDQJ<I;: 
';;. ';c •• "./' // .:/ , . '-.::. '\: 

\,.. // ./ /Redueskfor M;WgtJ,on In the event a dLSPute between two or more Lot Owners anses out of 
~:.r.. ,.,' :' .~. .~. ;. .t' ".:. 

.... 
..-

'~"".".-' ,,:' ;F~' Df#l~tlOn as '~ende~keitilq the Lot Owner(s) assertmg a VIolatton of the DeclaratIOn, 
{, ./ ~ anl~de(k'ftlle ~to~iru.nanl") or the Lot Owner(s) alleged to be 1D VIolatIOn (the 

"" .. / ' .:' .~. .~' .t :; :.' li ,.'1 oAf:.;..' ••• .", 

'.' /"R~~nd~t!l))llatr~uest a;fOe¢atton~:br. first notlfymg the eRe and the other affected 
.'.. " .' ". ',' "''I. :> ~.t ,,~;. 

p!fne~ m ~6ng ,Pesgfib~i¥ hatu}"e,.of;fu~:iComplaint 
'\\:;., .~.i/ /i' // ')i'",~} :) <'-<~(,; ~,/ 

Tune ancfJ:ltate WJthul'ten 0-6) 4~ 9fre~lVlng a vmtten request for medumon. the eRe 
shall notify all ~lp~ on' medm.ti~n conference wlu~ shall be held at a reasonable 
tune and place, not"tab tbk ~,dO).,k~·iro~ '~,date ~~ ~tten complamt 18 recetved. 
unless the tlme IS extend&t f& g~d ~ ./',\,..' .:,:.!~.":::J 

", ... l /'" ;,,/ t // .i;:;,,;,,[ :f/" . .>; .~''' ... 
Selection ofMeqiators, The COmPl_t ahd.R"espo~~tJ,a.H'have~ nght tq,~e to the 

m~U;r''o-f.thel! choIce. If the Compl~~t and'ke~~~t ~imJot~, th~ ~;,i~st one 
m.em~ of '~e eRe shall serve as a medlat&~ ~'·wh.i~1'!"eventtln{ C4fnp~t and the 
)tesP9hde,nt S~l be allowed to strIke one eRe iheqtbex{e.a~nf9ht t¥ ¥ of'~rospecttve 

// ~ra/ ) .' __ . \.,.; .// i ' 
.,/' Nf~,iAAon"q,)Jlferenct·:, At the medlaoon conference, all affec'1id~~s shall have an 

""\~7t",}~'jdi /_"...··.>i 

Fmdmgs &: R~crufunefutiltions W;tbin ten (10) days after the mediatton conference~ the 
mediators :~i";ssqtl~~"fi~~n8s and,recommendatlOns to both the Complainant and 

'~'-:<::~. ,/ ::' .' "~'-"'-1'} .::' ;-
Respondent··" .. ··,· .;: .;:' " f' .~. 

• . :~:' 'l',~ •. 

:;" \~""\~,;. ,::. / . .. .' ): .:"'.,. 

Costs The party req~l.lg th~'fu¢ta~on shall .~:the:.c9.~ of Ii reasonable fee assessed m 
the ru.scretlon of the CRC"fo;'~ compl~~~edl~bn, rl6t' tD"~ceed $100, 

.~. . ~"-" :/' .::' :,' .... ' ..... ~... -~ .... ~ ... '., .... 

E. The following new section shall ;~"a~-,~' d.~ ~~w)~if'I!';."; 
.: .... ;..:" " -~. ,:' . :. 

CONSTRUCTION In the event of any mcon.si·st~nc¥:hr ~b~t}'\~~~:!h;·~IT1}$;Ofth1S 
Amendment and the onginal DeclaratIon, th.ts Ameri~t.shalfoontrpC:/ /,}. ,"' 

:: ,,'. ,:::' ::' ":~"'. ....J :.'...... '" 
..... ~ ... ::; ~. .:;' ":!,. .. "*" ..... ~:' 

'::;"".'::~":'" ~i:' "\,, ... ~~ ..... ~ti:.::/' /t 
"'-.:.:. :;. ,- ..; 

' ~.. ..",i'" .:' " :: ;.': -i:~:.::: . .... :.~~... ,:' .~':.:~ ." 
" ... ./' 4 

.. (.:J' 
~~. 
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·:{ ' .~.'="~!:-., 
,:;' 

.~~.: " . , 
.~... . ./ '·'·;'.t>. 

..• ;.... .";" 

.~l' /' /' 
ExhlbltA 

:." .' !:' 

..:/ /)?~T AMENDMENT TO DECLARATION OF RESTRICTIVE COVENANTS 
.,' ..~' .' ". FOR 
,; ;~ e" ./ J i ....... . 
~, \.,: .... / / 'fiIE·PL.A~ OF SOMERSET NO.2, SOMERSET NO.4, AND SOMERSET NO.!i . 
'\. . .. /./ .,~"'''\ ~ . 

. \"".... .,.,.,.... J'I'l';e·ungers~~,.beJ.I;1~ the owner(s) ofreal property descnbed below ("Lot Owner"). 
Or._~ .~: subJcc:t" to lh~,r>eclarati:Qn of J1:.otealy.e Covenants, for all Lots m the Plat of Somerset 

.... 

J';. N'a 4{regO¢ed.1Jr'i'01~e~;'of~1f/s, pageM, records oflCmg County. WashmgtOn, all 
'<:Lots"in tIie;'Pla~~ofSbmt;jj's~ No ,4;fecQ-l'de~hll Volume §j of Plats, page ~ and JQ, 
rec~:of;~ qlUntf, 'W,asbmst911lkd a¥j~ m the Plat of Somerset No.6, recorded 
m voI1ime':67 of¥lats/pages .ll.#ll.. ¢'~ clKing County. Washington, tmder the 
Kmg Counfy.e.Audiwt's file ~o §:!8923i{h.~euyvotes for, enters mto and executes thIS 

.,. i ",I 0' ,. ~. (. ." " 

FInt Amendnilmt'to tl¢ ~laratJPn (~"'~.Arii~entj effectIve the first day of 
December. 2001 ./ :~ ./ / /' ./ ;': . 

• "'~""/: ./ .:./ ./ ./' / •• ' •. "· ... 1 .• '-.~., / '). 

ThlS document IS Intended to"he a.,~m~.fe ~~~me~~:.s~giwd In fuJ!,lbple IdentJ.cal 
counterpart ongmals by lot oWn~s ~·~.:Plltts of''§o~~ ~b',,:z: Somerset No 4, and 
Somerset No.6. If the necessarY nuI;n~ ot a:fijhnatiVe'to~te.n?art ,9.f}gInals are SIgned 
by lot o~~s. and thiS Amendment m~ ~~.!. the t!iec~o9-tof thiS:~pcume~'8~1 
auth0r¥ Uie':gz:esl(lent of the Somerset ~unity ~~iaf.iOn 0,~~te'\ ... /./ 
memolffmdurn ei'$tled First Amendment to twH;)~I8n¢ion.6f ~cQ.~ C~tsior 
the P,l'ts of'~om~et No 2, Somerset No 4t and So~~.tNp'· 6, 1.J,;U\.forrq:lo,~ /' 
1'eC9ided .;Wit4, the ~g County Department of RecordS' arid 1?'lec~o1'1;§iw¥.h 'frrs!{ 
Anienm:nent $ball ~ntaJ.n the complete text of the amendmeiiU sel"forth. .beliw ./ 
.i/' ./' ./' ,/ . """'''''-':7 .t" /'~ ./ 

)rhe O'e.ciaration.:is hereby.~ended as follows ""'.:" .. ," /' ./ 
;:~. "'-:;~~ .... r'···:· .l:· /tf ... \ . .... if ;f' 

'':::.:,;. A The ~~age·o(;Secfion 1 ("GENERAL PROVISIONS',), IS ame~d&i to read 
';~:'-.}o .• ,~....-.,."'/ .?' l't ,j: .:~: .. : ....... ' .. -~~;.:.' .. ~~. . 

After DecOi;nbti' 1,1QO 1, the D~l.arat1on. as amended, may be subsequently 
~ at'&iy t¥h.e'by .P1'l~~stn;inu;nt~r mstruments In wfltIng, duly SIgned and 
acknowfeq~:g .. lrY ~:su~ply tllaj.~ti·of.~ll o~ers of lots In the Plats of Somerset 
No 2, Somerset NO 4f. and Somerset ~o ();-'Whlch amendments shall become 
effect.1ve upon the '~fdi:ligpf the ~en~s).:q~ a duly authonzed 
memorandum thereof m the.t>ffiCe Recoros arid :£le'ctJ.ons for Kmg County, 
Wasbmgton ·:';H" ••.• , .. •· .c· !:: .... .;' .r ,:.:> ............. ;. 

?~~, ... ..... :r ," ." 
./' ,/' : ...... ~ •• ~~, ~ •• I .... ••• ••.• 

• ' thO ;;;! ~'.:. 

B The foUovlmg language replac~~··~!O~'·6.:1ri Itj{enJety,·t"WEBUILDING 
COMMfI1"EE") .... <. ,;.'~. ;,/' ./.: ./: /;,:" ...... ".," .i~: .. :~::. 

THE COVENANTS REVIEW CO~~ A:~t~k~.:~~yii'~P~ln.e~·,;" 
(,'CRe,,) shall be created and shall replace, perforn(th~;·fUIJ#U9ns .Pf;'8.Qd ¥v,e th¢.'>······ .. ; 
same nghts. powers and authorities as the Bwldmg Corilmitte~ ld~ttf1:ea:fu.:fins...... .: /~,,/-...... "~'. 
Declaration. The eRe shall be composed offive (5) memberi;:.no1ll1na~at:by ~e ':: .. ;. /. ./ 

...• :;' .. ,,, •.. , .. /.: .' .' '\" {" 
" ," .j;" 

~.: " :/' 
""\.:::' .... " .{ ExhibIt A, Page 1 of 4 

",- .;' .~ .. 
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/ . ,~ . 
,\'.' 

.. ~::: . 
ExhlbltA 

~, /" ':'./ .::: 
;: 

/ 
.' ,:',. ..'" ./~. /:. Somerset Comrnumty AssOClatlon and elected by a plurality vote of owners of 

.. ,/)' :.;~. property In Somerset plats that have adopted tIns amendment and who have 
.:::",......... /./ ';"'east '~tes at the Somerset Commwuty Assocumon annual meetIng At least three 

.';,\ ./' .:' .;:,""(3) m~mbers of the eRe shall be resident owners of real property In Somerset 
··'·'h,... ../'< .. " ::':' ~la~ .. ~.fnt\'e..~opted tlus amendment Each member of the eRe shall seIve a 

--..... ~ ,: / .:,1ru~ one-y~ te~"'1il"lts dlscretlon, the CRC may assess a Lot owner a 
. '':..::.,",/ ;/: ~~Je"f¥ for ~ces.~onned as required under the Declaration, not to 

.:' eltceed $101Y .,:./ /. , ....... , •... " . 
.r ... , .. J i { ,.t· /. ") J f~/:' / ,h:,. . 

. 'It ~:.the"·b15hg~ol\i6f ~S .. Jmers'~ft~ty AssoClation, a Washington 
n0nPt9..fit ~onforhd~ mem~,I$·'ar.6 owners of resIdential lots In all of the 
dlVlS10~6f soniers;i, to _~:bvet.see and admuuster the Covenants ReView 
Commlttee fo~ilie .~fe oftlusj>eqi~!i~n "-""<. " 

'<i .,if /" .i/ //,/ , .. , ""\ ... .()"' 
C. The folloWing Ianguagb:·x:~l~es thefolOrg5 "si¢tiine,6fat.the Somerset Sales 

:. .-.. • • ••• \6 .t' 

Offlce at 7.00 PM. the first~~:tlu¢ '¥OOnesdiifs:tO cghsi~x.r..~d reVlew house 
pJaJ,lS" m the first sentence ofSectl~ 4 ~AfPROV' A4,OF,,-PLANRBY ,t:;:,:. 
BWOING COMMITIEE") .' ';":':".-'" <';"'" ....... ,,:.;~\ ./ / 

/: ""::"" \<,,:, ...... ~, ... / // / f·~·''' .. ~·::;.''''> .: .f'· /' 
/',' ushpll"me~ as demand requlres. and in no eve~t l~ ~ ~~~;per o/0~, ~' 

.:", Soinei$et to conduct Its busmess, which includeS'1he CoIlSldenruon.~·revJew of 

,/ ,tfU
"i11,__ \,,2:i /,/ ..' 

:~;~. D;~::::r-tl~' foL.l6~g ne;:~cuon shall be added to the Declaration ":,,;; {.:/ 
• • 1\' .~: ~~i' 
.'!\.. i:t / .~ .• .:" "~'f :~ 

·;'::·,., .. ,NOO'-a!NPiNgMJfuIATI0N PROCEDURE 
:~ i.~ ~/ /' :: .... ' .:~. 

Reguest.for },iiedl,il2h hftlie e~.:a.,9tsPute between two or more Lot Owners 
anses out··Qfth,~,·D~lar~ihon 'as.:~<kd, elther the Lot Owner(s) assertm.g a 
vlolanon oftb-e ~lanitlop, as amfnd.ed. (~~,::tComplaznant") or the Lot 
Owner(s) alleged t6 .. be 'i'n"\i1~atl!1n (the ":a:esp4nde~") may request a meruatIOn 
by first notlfymg tht~G.RC ¢a 9le Qther .affegie4':~~.$.,.in wntmg descnbmg the 
nature of the complaint· .. ·,. ::c r ./: /''/ .:.,.... . .... ::. 

:~:. ..~"' .. ~.. .~/ .:/ .:.: ..... fo\,.,!: ·t, .. · ..... ··· ........ 
Time and Place Wltlun ten (lO}dayfof.~eivlI~ a Written requ~st for meruatlon, 
the eRe shall notify all affected ~,of.i·m~atit)n ~ontc.ren~ WIMI!P- shall be 
held at a reasonable tlme and place, noila~ ~ $'irty;(30J' daYs:uom t11~4ate 
the written complrunt is receIved, unless the:'tUne :rS exien~d fOli::good . .c.aus~. . 

:~:"'''' .. i.': ./,: /.' ./" ~ .. ~::~\::} .!.~: / ... ::"~:' 
Selection of MedJ.ators The Complamant and ResPonM'nt ~l htve'tbe n,gl,1t to.::>·-··'·:, 
agree to the mechator oftheu choIce If the CompIamantantl ~~ot, ... " .~ (-'·"7 
agree, then at least one member of the eRe shall serve as a m~ator. l~;WruCh./· :: :=' ,/""':'" ./' 

'··;;:~I-,s''1t,.:".l''t ,:~:. .J' :.~''': .:/ :~:.).. "'.Jj':"'~: • 
• :' .,:,0( .~~{ 

.... ...~~ •. , :::';":"'~ 

';;~ .~:.:; ." .' .- ;t' ... ~( 
:~ . Eldublt A. Page 2 of 4 

..... :.-... :.: { 
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';. i 
-:;"",'".f 

Page 98 

I 
I 
I 



" .' 

,,' 

.. { 
ExhibIt A 

:,~~: .~I'.' 

./' ,:/ 
" 

" /; ;'/ ,:'< event the Complairumt and the Respondent shall be allowe-d to stnke one eRe 
~ ~'::: ..... // ;/,/:: .~~,~.~~r each from the lIstofprospect1ve medlators 

""" ./,. ,/' .::'·",~e~t1on Conference. At the mediatlon conference, all affected parties shall 
'~i'~ •• """.,"~ ... /· /. :/ ~ve:,.::an 'pPPD~ty to be heard 

" .::= .J" ./' /J .. ,\: .:i' ........ \u.. .• ;;~. 

;,:' ./ Fuic.1Jb.gs &·i1-ecotn-meridat!.9lis Wlthm ten (10) days after the roe<Uatlon 
":': .:.," qi)r4"ereticc.1he m~torsfs&U,.lSS\le:~ fmdings and recommendatlons to 

<', .both tne CQfnp~t and~ondeul .f:; .. 
"' ... " \, \"U,,'- ,/' ./ ,? .. /./" ("/./ l 

Costs, .. :1n~.~:Teq~1lJ the ~tioh shall bear the cost of a reasonable fee 
assessectifi the .dtscr~t1on fif th~C~.c fQr a completed mewatlOn,. not to exceed 

$100. <"~.,,//; .. :' .ff J"":! ./' •. , ........... ";, i";':.:;jI 

/~. ~r ,~t )/ ;:t" ,";' ':~ (:::. ,{Ii 
E The followmg new sea~p' s¥l ~tf' ~deq.,~ ~ qecl~4,Pn 

l ;.t .:.: i ·····:h.~·:t' ,./" 

CfmSTRUCTlON. In the e~~~ ot'anY\~m~nslS~Y .~~ ~bigtiity;.betweep=:~.e 
~~'(?!thts Amendment and the origmal De~laljtto~:~·M,.~dni~nt sl)all./ 

.",oo~!:l. ':'\~: '~':r.:".~ .. ","'" :;(/ .:/f ;//'~~~~:::;;"-Y / ,ll' .,if 
.,., E¥,cerJt astPodtfied herem, all terms, provisions'and ~ndft1~!}J of~J)ecJarat1on 

;/"";1may In J.lil force and effect '\"""~::::t' // .// ./,l 
/' ./' 114l am~~enl'ilU,ly be executed 10 counterparts and any ~ber-<of 90unterparts 

':'" ';':''ilgnoo ,Dl.:the aggre~te by the Lot Owners shall constitute a s.)e~ 
.. :\,. ame~nt , ... , .... '1: .. '::1 

L~;~~;~~:) :']~t\)~· .[ .: ... /., ......... ''': .... ::;, Date ____ _ 

'~~....::.; ....... //':/; .,·/···'::r, I···'·.·., Date 
',.~-~~ .,' " "', , .' -----

·:';~ •. It ......... o1·"· .' .!":: <,of.:' :.; 

:,,:, ", ,." ~.;:~:~. 
~ " ) 

", 'ow' ..... :':;:- ,/: .," ::'" 

.,::;::..,.;", ..... ""/. .t.. ,." .. " .:;::: .:;.:~ .... ,."., 
:~ :;.:. ......... / 
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AFTER RECORDING, RETURN 1'0.. .::'; .::' 
Somerset Communrty AsSOCHIDon .:. ::," 

.~. 

Long Range Plannmg Committee ";-;: 
PO Box 5133 
Bellevue, W A 98006 
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ExhIbit B 

.~.- .r )~ ./-"::"~;' 
Homeowners who have submitted Notanzed approval 

;; '. ./ ~ /' Qiv NUmStre&t Bloek Lot Parcel# First NQme Last Name 
" .~., ... /' 1"" .:"2 . 4526 ~ Blvd BE :3 7S55200030 J.rry & Mary Jo RIIh1 

\" . .12 .. 2 / . ~ Sainerset Blvd SE 4 7855200040 JaM! I...er9oI'I 
-"~'C\ .. _. ~.,.,./' ~:' 2t ~ ~ef"SMf,~E 5 73552Q()OOa Dean D .. 

. . - ,~,3. ~,~ Blvd S£;. ,,,,,·6~·~"\. 78552OOOeO T S & Margaret Chow 

/5 .: 2 .!-4SS4' ~'8li!d se:: ~-:..~/ 7 I 7855200070 Sliven ~r 
~:ik: " 2 ./ ~.~ e~ SE;;' /' ~,. ';" 7~ \..eO NICtlOla& s~c:tt. Jr 

, 2 ~:. ~o,~s~ ~ SI,;:' 'l-." 9~!" ./7~. Kennelh & Nayna Lee McL.ennan 
8 2 ''lmo-:~'BIvd ~ /;.,1.~ ( 7~;zo ') ~eI& calhenne Mahon 
9 .2 13800 ~ Blvit'SE // 1'24 ~~ .I WrItred & Patntlll! LoeI!en 
10 2 13810 ~!..Britds~.:' ,Ii 126!-: ~~.. Dougte. IJebefg 

11 .2 '3910SomenetBMi~E :F 121 /1t~1t1 WaII&r&Ma:geret Frertag 
12 .2 14000 SomersatBlvd.:~E / 151&158/ ~,170 .".. .. ~.\ ... \.Jnda HU~~ Leonard 
13 2 13817 Somerset B!'Id SE"/ .:,: 162;:, 7~ . .o'· ·'\f.1Chiu & G!8ee l Un 

14 2 13809 SornarMt Blvd Sf )' 1~: ;,' ~ ..... :' :;. ~::, ... l~ Gattb 
15 2 13801 Soo.nseI BM:I se ... :{t.'f4}' ., I;::, Jartjes ~.t:arwne Fwrelt 

18 2 13725 SomneISMi S5 185 :i;. ,1 ':'tIiItv!;&~ MIIIIIet 
17 ,4 441~.138thA ... SE 4Q .~ .. ,. _H !!i·Eva.>"'· """:, H~ 
18 4 44,., f.AveSE 50 78fi5.4l)p02O' '::'.~.~',~ .\ u~ /' 
19 4 ~ 138tW~~SE 51 78~ ./'-C9f1rad~WumttY'trt· .~ ~~: P. .;/ 
20 4 ::4401 138t11 A~ SE 53 i85S4D1XISO....}~ 8. $lnclar "'w' .,.~ 

21 4 /13900,;se~~. 64 7B5S4OOO6O ::".....suz,m. .. , ...•.•. ,,; ;.;. l Cuf#hg 

22 4 /' '391.~ SE ~ P!; 55 7855400070 ~& 8a'~ .. ", ;;: i V~ 
~ f 131!l2B SE~ P} 57 ~ Frank & ~hnabe .;".<'~ 

24 ,,:\4 1_ ~ 44th" 58 7855400tOO Arnold Georga s:~ .f.' i" ,tlIne;raff 
25 . . 4 J: 4401 "f39Ih ~Iie ~E'" ";:', 59 1856400110 J Ed & ~ L ~"):\'/./ .;" Bray 
2( 4 .. ;~ 13~'1\¥,IISE 81 785S«I0130 Emilo&JoHphm6 ;~;:",;.' cn.t 
'O;:~ 13910 ~ Ln.~ '::t .' 75 78554001.40 Btenda BIodgttt & John ., Pun:eIl 

28 4 ';;._}.383!!.~eI LfSE ;~: .71,"""'" 78S!$.4Q01tlO PhIlP SIII1lIIeIn 

29 4 4479 13QII:rAY8~E./ ) :/. 7S'1.~70 RobertJ ...... Schroert. 
30 4 4471 139l1l'.A¥e SfF .f :.' 7~.·,:,. 7~80 Edgar & Vlrgmt& Johnson 
31 4 4«15 13Q1h'~ve SE /'..: ,.00 \. 7~1iQ HaNaI'd & LaVonoe Ny. 

32 '" +45e 13ll1h Ave:SJ;,.;"·· .' ,t 81 '''185504OO2Q1) 'r. enlighten & t.eclor Tl'llJlp 

33 4 4<C5113Q1hAveSE .' e. 8~ 7~O"\Lany&Grelohen SIvIw 

34 .c. /14':";'" ~:~ :" ~&AItc, " 4437 13rlth Ava SE Talcleuool 

!Ii """"" 87 /' )' .-:}~ 4 4409 139th Ave SE 8I.OIbaum 
36 . 'lIS .~'~ . I:tObuko .,. 4 4474 1391h Ave SE PlIInon 

:rr 89&9) .' .~ ..:- .,.,.,.rt .:; ........ , ... . 
38 91 .;~ :" : . Te~ f. Margaret.. Felton 

Young 4 44S4 139lt1 Ave SE 
4 4456 13Q1h Ave Sf 

39 • 94 ~'. £:lilIo &J~ .' Del Carmen 4 4432 131il1t1 Ave SE 
40 00&101 ",' Monty:. :." ,!' .......... 'I.;epnox " 44151<401hAveSE 
41 105 7~ ":." .:' S~3(Elam¢.:· / . ~ 4 444e 1401h Aft Sf. 

42 107 7855400450 TI!9IY &: R~e ." i ·,('t I<'.anfl .:"". 4 4457 140til AYe SE 

--' 

43 106 785S4Oo4eO ···tJ)e~r .:' .:' / ....... ":.~ F~f :-:. ~ .. ,;,_, 4 oiI4e5 1400l Ave SE 
4 4473 1-401h Avv SE 
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exhIbit B 

Homeowners who have submitted Notarized approval 
./' ./. ,, :~. 

.' .,' 't lilv ,'~m.,~tl'€Set Block l.ot 
\;., ;.\, .... /. ,:.45 . " 4 13920 ~rI1efMI Ln SE 

:.: 
Parcel# 

78S54004S0 
ru'st Name 

Bruce 
last Name 

Holliday 110 

.\ ... / ~ " 4/ ' '1~ sPmersel Ln SE 111 7855400400 TIloma6 & Susan Cl'ln&tran 
"::""' ~" , .. ,.,.... iT .~. 1~1 ~'\ir'$~ 112 7a55400500 B Don & BoI\l'1le Taylor 

"""V : . .'48 · ,:"4 .~382!?~~ Ln S~·;;. . .... '1'i':!c.,',;. 7855400510 vw.m & Sllllte i'leI1mg 

:~:~ .. ':' 4 /138:~ .~E~'f't\ .' .~:..,.;, 1!!.J' 7855400520 B JeaMIM HCWIe 
..... 4.," 1391Q.;'SE4?'hPI/ ;:./ 11y" }86S4.Q!)S30 Carol TOOl« 
51 t(... 1.;w1f SE ~5Ih P;f ,:: ... ",: 1\'7.,, ;/ 78554Q0~ Vem L & Gilin)' Meyers 
52~4~·'·~~~==~.1~~~A~ft+·~SE~!~,~.---~.~~~ .. ~.'~~7=~~~· ~,~O~>~:'~R~mm~~~B~~--6-'~-n~&~R~~~~----~~~~~----i 
53 4 ..s45;J-4OOlAve!:!~· .' /. '1~1 ~f HaroIr:I& 00r0Ihy StwlIey 
~--~~~~~~~--~~~--~~~~--~~~~~~----------=-~-----54 4 4537 f4Qt/L~~'SE ::. / 1:;2 ~~ Choron Gelber & James Gntnell 

55 4 45XT 14Ot11 Ave SE ;." .;.' ~33.r~O Ian & Sheila McintoSh 

56 4 4509 140th Ave SEl;... :'.135 / 7J55IIOp630 /""". Ralph & S~ Sunonzl 
fiT 4 4501 140th Ave SE ".;," ./ 13S;i }e~ '~rey & ~ England 

~ ~o4 __ ~~~~1~~~A~ve~SE~ ____ 4/~1~~~·~_~t7=~~.~~='~~ .. ~ . .,~,'~~~~~~&7.~~"~~'~--------~~~----~ 
59 4 4414140thAveSE ···~· .. 11!S1 .:" ~;/' .\:. ,~K)1l&:~!lII0k SIn 

eo 4 4422 140th Ave SE 140 {. ~ e:~~j( M ~ Sanna Otlan 
61 4 ~ 140th Ave SE 1.<15 '::,i1~~ ". .;. ... T~··J .• \.". ""':\. Pe!'!t 

62 4 ,,*,'1~AveSE: 146 78S5'~740' ":":' ~1J:ti.& ~... '\. JIing l 
63 7 M72 1401t\:~Ye SE 147 785540Q750 ,/ /;&.Iwyn."& BevertY'.... .\ ~! ;,~Iot;! 
64 4 ./ 4484 .14Oth~ SE 148 76554OO1eu'"'' f' J.~&)Hi'g11ll. ......... ' ;:; /:ROP,lir 

6S 4,:" ~'~A~Se ,4S 7855400770 ." .... ,.:'" Br.Uce .•..•.• -•.. :; i /}ojl~nd 

86 4/ . ~JO 14l;!1h A-1 SE 150 7BSS400780 ·,AIU~ ~/ ... , i,:" HiIIjwlmaM 
IJ7 ,,<1 ~1111~atA",SE 15\ 7855400790 RonaIdl:eev.wy .:':" .,AIbeI1a 
86 ·c· 4 }4510 li41st ~ BE '52 78G54OO8OO Robert e & J.II"~ .. .. :-" LJ:q;j 

~:' 4 /1400!tSE. qI/ ':";'.. 155 785'54OOB3O J ..... & ~ .:"" .. ,.,':./ ./ BIoomheld 
z( 4 "::14001 se ,tt5tl1'Ct . 156 7855400840 R8(IINIIkC Ptter & EhzIobeth !:';" ;'-' SlIUndlrs 
71 . ', .. 4 4S6O 1~"ve S.Ii>" ";;, 157 7855400B50 Robert S Y & JLldIlh '" YQlePIl ..... 72 6:: ..... ~trf~ Ave;SE.;: l' .... :1 .. ,., .. ,. 7B55800020 . Mtlry F1Imham 
73 6 422S t~ AV1!' 51: ./ }'1 .. / 3 ':'.:?855600030 I(wOk HoI Wong & Pllllip F l Yu 
74 6 13516 SE i!2nd ",_" ,{ .f ~".;:. Bob C & Jaokle Peppas 

75 /' }'1/\O -\. !fI55:S'OOto.o Betty H GI8}' 
n ~----~~~~--~~~'-I~t~12~~"-"~~~=~~~~~' ~.-.. ~CWme--~SM~d~~r&~J7~~J~----~~~~-----
n :: 1 .' W 7~30 .:' "':':, MIchele O'Hara 
n ~--~~~~~----~".~1~~14z.:-,:,-. ~~~=.~"~~::'~--;~' ~~~. ~ .. ~7&~T~~~--------~~~~----1 
79 '"l;, . 15" .• " /'85f!.6OO1 ~ .:" ,:l.any.~ 9.t:msb1le $1m 
~ ~--~~~~~~----~1 ~'='··~f8~-;·~:~7~=± .. ~~:~~-.::~.~:;~B~~~'~J~e~~----------~~~----~ 

8 1 19 .:: 785S6OOH~O .,:' .. ~ & Bef!r.,_....... DavIti 
~ ~---=~~~~~------~~~-·~~,~~ .. ~.~.~~::·~:~:--?~h~.~P~~~s-~~m--~ .. ------~L~~----~ 

83 22 ~ :" ;:-~&~.. ~l\ 
~~--~~~~~~--~--~~~~~~~~-.~~.--~~;.~~-.~~,~&~~~.-~~--.~.--, .. ~ ... =-.. '~".~:~~~--~ 
85 26 785S6OO2SO ":, :.' Rw'y A ~i MIl1i'H,:' ,:' R~h 
00 ~--~~~~~----~---~~--~~~~~~~~~~-n~.&~P~~~.··--~.~~,}~· ----{~ .. ,--~~~+.--.-,.:-:.~ 
87 30 7a55eOO3OO .~ >;!OM::' ;." /", . ':"r Hugl'le? .::. 
ee 1-::-=::-;-;:-::-:=-:::::-----:;--=31:-----:711=.:;:;5G:-:i6003=,;-:10:-----~'=R~og=~':::":r --~,~. ~ .. --r""":c.;.,-..... -;:. ~;-:::.:i::':':':. '---~".:""', ,·4 ." .. 

.4-''- - ''~''''''!!' ..... -:: 
':'~" .: •. :, .... ,<:: .. ,';': .• ,1',/:.. ,:.<_' 

· ····:: ~ :r..I'lII .• ,,·,'/· .::' .l-" 
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ExhlbJl B 
Homeowners who have submitted Notanzed approval 

.J ., .. : .... ::, 
.::. 

i' \.,. ..l l ~/ ~v N:um .~treet Block lot PafCel# First Name last Name 
~:, is .:' 6 13251 SE 43nl Sf sa 7S556OO33f.) Jemes & Ocro!hy Hearn 

::,\, """'90:: ' B./ 13;313 SE 43rc:I st 35 7855fIOO35O Alfred & Bertha Bnruas 
.~~ ::'.!.t ••• /'~: ~. ~ ~~prs~l"~~:.. 1 37 7855800370 ~ Paultatn 

...-

,. ...... ,:92 ,:f) t,34OO.:'$~43rd st "" 2 ./'1' "\' 7855800380 El.tQar LeRoy & Jane Ross 

{,93 :' 6 ,',:' 42"-" 1,S4th~ ... ·'St; " ~..,/ "' l 7855800410 Sandra A. Lyon 
'§4.:: S:,," 42S8.:'t34lt\;Ave~E / /2 J ". ~20 LcnnA SctdtZ 
95' 6:;, .. t23Z:134tJ.jAve",se ::; >""~?- Sf .... ,{~. WIyne&CaroI MItton 
96 6 "'·'iI22o.~.t34tflMSE / ,.:' 2, .. ,}/· 76.:i56OO~ > Moly Ann Nome 
fIT 6 4215'1,3Ii1thAve SF" .,:' 2 .,' 1~ ~/ L.ee& Shu1ay FISher 
IiI8 ., 4235 13St1l,~~,SE -'" 2} 14;.' ~11l George & Bltlsey Hoke 

!19 e 13434 SE 43rd St " .2. ~$ ,/~ Paul & Therese Brogan 
100 e 13430 SE 43TdSt 'I, }' 2 ~:'7 / ~ ., ...... ".. Bruce 8.~. Lmg 
101 6 13422 SE 4ard 51 ..... ,: 2 .c: 1 e.:.' '1855B,ilO5{jC" .~.~. Malt & ~ill / Oeasy 

102 6 13414SE43n:!st 2,;" 1~.: .f7~ ..... ,. R~rt&MaI'y,~ Woronowtcz 

103 e 13430 SE 4SrcI PI 3 .... ,,,.,, f / ~O ./' .~:, (' ~,. Spragu~ 

104 6 1~ SE 43Td PI 3 2 ,( 7855Ef005sq' ",~,& D~hy Olson 

105 613419,. SE 43rd PI 3 3':~. .". B;itd &,,8tta/" '.~,:".;.. DII~t. 

106 B 1.~,43rd PI 3 6 78558QOO20 ":"::. ~ ~"MyrItIt" ";;" ~ .i' 
107 6 ~16 133ra:~ SE 3 7 ~ ,/ .:,leI Z!Jao &~y"'.", "t. ~~ {WI! l 
fOB 6 .#3353 .SE 043rd'§t 3 8 7 . .,.... i ~'Ann .. ",.' '·.f RI"f 

, 09 6 i' 1341 :r'S(;.43n:I !?t 3 1 0 7855600660 ;::"" ,:liarQld T .,_.'-""~: ,,:; ;."'AIfo!:.'d Jr 

110 6) 134;19 SEi~ ~ 3 12 7855800S80 ~ & J~ ..•.. ,,' ./ :/ Va!j'Court 
111 .• ~20 1 ~h PI $E 4 4 78S56OO75O Jerry &'~1/ICInI ;' / /Nood 

,'2 /6 ;:'4325 '\~ ~SE .<! 8 78S51lOO79O John & JtiIilM"'/ ,;',:' l~lohoIeon 
t 1~: e '.:' 431 ~ .• :13041h .P·I ~.F". . '\":'.,.<1 9 7855600800 Jflll18I & Dons "';",,"':'/ ,; RoeIatr 
11#. 6'1~ SE ~:PI ~" 1 1 7855e00820 C~1a Fry ;""'.:'" MabUs 

<:":':'" T,91 ~ 11.,.ot 1 ~ ~owner6 In SOrnerMts 2.04 & e ·c· 

.:. .r l • .::' ,i' :.' ;;' 
' .... t'~ .. ~,_~.~' .!.:\. J~" .~: .~ .• ~.r'-·~~~ I ~ •. 

!\".,/' ,/'>::" 
';. :., ••.. :.... ..l····t .~; :::: ..... . 
. :;;. ... /' .~.:. l .;:' " "';: 

'~ ;; \ :I :::.:'10 ...... . ' • .( . ' I,,,: 

.' 
·:··:I ... ·,.~:· .•.• 

".: 

.' 
" 

:.' 
,: ~'. ;:'. ' .. 

.:~. .,~I:/' 
"'::1:"",.:., ... 0' .' 

!: 

.' .. .. ., .~:~ ".,. ', .•.... ' .. 
.' ".~ .. '.,~' 

.' 
• ".- .. ~I 

':', . ... ~.,~/ 

':, .' 
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APPENDIX 6 



View Guideline for Somerset 

The Spirit of the Guideline 
To preserve the views of a homeowner, 1:he way they were, when the house was Built. l 

NO"'.t -Italic:m indic.:l.leS a reserved word w1th a s?ccific definition. Please see Definitions sec:rian below. 

Language of the Guideline 

The View that this Guideline is intended to preserve is the View that was observable 
above the View Line from the Observation Zone at the time the relevant Main Floor 
Living Space was Built. Because this Guideline is not intended to preserve a View that did 
not e::tist at the time the house was Built, this Guideline will not be applied iri a way tb1I.t 
woUld force a downhill Owner to expand or enlarge the View that existed when the 
relevamMain Floor Living Space was Built. 

Remodeling 
A newly created View that is achieved via lawful remodeling of the relevant Main 
Floor Liiring Space that is approved by CRe or reorgarnZ8ti on of the interior of the 
house in such a way that relocates/modifies the Living Space may create a new View· 
that is NOT protem:ed under this guideline. Only 1:he home's original View is 
prO~d.l 

Trees 
Somerset is a community where views add value to homes. Many Divisions have 
covenants that read: 

No trees of any type, other than those existing at the time these restrictive 
covenants [ ... J are filed, shall be allowed to grow more than twenty (20) feet in 
height provided they do not unnecessarily interfere with the view of another 
residence ... The [CRCj shall be the sole judge in deciding whether there has 
been such an interference. 

See. e.g .. Protective Covenants of Somerset Highlands 1, as Amended January 1, 
1998, Auditors File No. 9712311347.19. 

The 20' provision means two things. First. "new" trees shall not be allowed to grow 
more than twenty (20) feet Second, the twenty (20) foot height restriction does not 
apply to Grandfathered Trees, provided they do not unnecessarily interfere with the 
view of another residence. If either tree unnecessarily imerferes with the view of 
another residence it must be trimmed to a lower height so the resulting view 
restOration is sufficient to prevent the tree from "unnecessarily interleringwith the 
view of another -residence. II 

i The iatent here is to prot~ the view with respect to :::r>isting S'tI'UC1l.1!"eS. not vegetarion. Therern.c, feT 
exampie. ifa new home owner finds that an aisting bush in a neighboring lot has been ailowed to grow 
above the View Line. he/she can ask for thcn:stOratirm of the View. 
! E;'(.arnpi!:: addition ofawindow to it living room. 
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To the extent that a eRe decision in a particular matter is based in part trpon the consent 
of Affected Neighbors whose View will be impaired by action that the eRe decision 
permits, current and futl1re Owners are put on notice that such consent(s) may later be 
considered by a court that is asked to order an Owner to take action to restore a View. In 
other words, if you consent to a CRe decision that causes impairment of your View, and a 
future owner of your property asks a court to order the View be restored, the court may 
refuse to order the View be restored based on the consent you gave back when the CRe 
made its decision. 

Final authority 
In case the language of the covenant, together with the definition of the terms, does not 
provide clear guidance in a specific case, the eRe will evaluate the specific case in terms 
of cov~ intent and benefit for the overall community interests. The eRC has the :final 
authority for clarification in such cases. 

Definitions: 

Affected Neighbors - houses whose Views would be advmcly impacted by the 
alteration. 

Built - A Main Floor Living Space is considered "built" at the completion of the work 
that created the specific opening(s) through which the View is observed. A specific 
opening(s) that was part ofa nome's original construction is deemed "built" as of the 
completion oftbe original construction. A specific opening{s) that was created pursuant 
to a CRe reviewed and approved remodel proposal is deemed '"built" as of the date upon 
which that remodel is completed. 

Main floor - the floor on which the living room is located. lfno living room exists. then 
the floor on which the family room is located. 

Living Space3 - Living room. dining room, family room, kitchen. Intention: interior 
public areas of a home where entertaining is done. Therefore, bedrooms, laundry room, 
bathrooms. closets and hallways are not included in the definition of Living Space. 

Grandfatbered. Trees - A tree that existed on the specific property at the time that the 
covenants sought to be enforced were first recorded. 

Observation Zone 4 - a line that is 4' 7" from the floor and 2' from the inside glass surface 
of the window in the Living Space of the Main Floor. See Figure 1 for an example of an 
Observation Zone. 
View - Elements that con:tprise View in this definition are Lake Washington, Lake 
Sammamish, Puget Sound, City, Mountain, and Horizon . 

. . 
City - Greater Seattleurnan areas. 

; See Declarations of Harke!road. King County Superior Court.. Case No. 89-2-19252-7, 11 Dec. i9S9. 
4 The observation zone is defined with the intention to specificaJl y describe the view that at least 95% of 
the aduit population oftite United States would be able to see from a sta."1ding position at a comfortable 
distance from the windows of the main living space of the home. 
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Mountain - Cascades, Olympics, Mt Rainier, and Mt. Baker. 

Horizon - the line delineating earth from sky 'tl::J.at is at least Y4 mile away from 
Observation Zone. 

View Line - An imaginary line created by following the roof-lines of the homes visible 
from the Observation Zone in an image that is projected on a two dimensional vertical 
plane in front of the Observation Zone, e. g. window glass. 

The View Line follows projections that are part of the house, e.g., chimneys. but not 
satellite dishes. When two/more homes overlap in the 2·D image,the View Line foHows 
the highest poinrs of the roof-tines of me overlapping homes. When adjacent homes' 
images do not overlap, the View Line connects the lowest points afthe roof-lines ofllie 
adjacent homes and drops to the Covenant approved fence line between the homes. If a 
real fence exists. the top of the fence will ' be the view line. Otherwise, the top 0 f an 
imaginary fence will be referenced. The View Line does not follow any vegetation 
(although vegetation is subject to other covenant restrictions that are view preserving in 
nature). 

Se;:e Figure tiu-ough· Figure for examples of View Lines. 

\. 

9 1 

! NI 
:--- -- - -:- - ... - ........ ---~ -- .... - - - - ...... - ---- - -- -- - ""' I . 
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I 

zcne 
boundary 

2·...(j" 

_._.i __ . ____ . __ ~ .... 

I 
Fipre 1 - Example of aa ObservatiQIl Zollt: 

See Appendix A for the scientific rationale for the choice of Observation Zone. 
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Figure 5 - Example of:l View Line 

Appendi~: A 

P....:ltionale for ilelection of Observation Zone. 
Tne goal of this analysis was to ensure tl-:le views in Somerset Association would be 
visible to at least 95'}o ofllie adult popuiation of me United States from a 5tanding 
position at a comfonabie distance from the window glass of the main living areas of the 
home. 

111is re(~uired knowing the height of a plane parallel to the fioor, above which the 
eyebails af al least 95% of adult popu larien of the United Stares would be. if they were 
standing. 

According to the National Ht:alth and. Nuu-irion E;~amination Survey - NH..AHES In, 
:::onducted in America du,.'ing 1988 to 1994, 9S.3%, of women, and 99.9% of men are 
Iuilerthan 4' 1]". This means 95.2%) of all adults are taller than 4' I]". 

Tabng an empiric3l average disrance from the top of the head to pupil orlne eye::; of 4". 
the Observarian Zone heighT is 4' 7" from the floor A.2' distance from the WiDGOV-' was 
chosen a.c: a comicrrr.ab Ie v"ie'Ning diSU!Ilce as approxim;;n:ely an arm's length. 
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Photos provided and dated by Peter Saunders at initial meeting 3/23/2009 
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RSET 
COMMUNtl)' 

Somerset Community Association, P.O. Box 5733, Bellevue, WA 98006 

May 28, 2009 

Vern and Ginny Meyers 
D91I S.E. 45 th Place 
Bellevue, W A 98006 

RE: Meyers Tree Case 

Dear Mr. and Mrs. Meyers: 

The Somerset Community Covenant Review Committee (eRC) has had several discussions 
regarding your large maple tree and the submitted complaints from your neighbors. We have met 
with all a.ffect.cd panies, including yourselves with your son-in-law present. We have also 
carefully reviewed the document that your son-in-law prepared, which included opinions from a 
Certified Photogrammeuist and a Certified Arborist. We viewed pictures provided by the 
affected neighbors. as well as committee generated jMAP photos from King County (copies 
enclosed). In addition, the CRe was influenced by the published View GufdeLint! .fa,. Somerset 
and the DecJaraliono.fGe,.a/d Harkleroad, which ootlines the intent of the original covcnanlS. 

We think it is important to note that the intent and spirit of the Somerset Covenants. and therefore 
the CRe View GUidelines, is to preserve the views of a homeowner. According to our attorney, 
Terry Leahy, who specializes irI view covenants, the value of the view trumps the value of the 
uu:. However, consideration also needs to be given to "grandfathercd" trees. The view the 
covenants are trying to preserve is the view in existence at the time the covenants were recorded; 
i.c. early 1%O's. . 

Original. large trees that were already tall enough so that a neighbor did not have a particular view 
over the tree at the time afthe covenants could continue to grow higher as long as it did not block 
other existing views. There would be no taking of a view since there was no prc-aisting view to 
be taken. However. this does not allow a tree to take away an existing view by spreading out 
in the horizontal plane. TIris is what has happened with your tree. A tree's width can have as 
much an impacI: on a neighbor's view as the tree's height. 

The dOcument your son-in·law provided, which included an opinion from a Certified 
Ph.oto~st., addressed the height of your maple tree in 1964. 'l11e c:ondusion was that it 
had a height ofapproxim.ately 70 feet (+1- 10'). There was no conclusion regarding the width of 
the canopy, wbich also affects the neighbor's vi~'. We can estimate the width of your tree in 
1964 by using the data comained in the document your son-tn-law provided. 'The width of the 
neighbor's driveway (Datashect D 1), as mc:asw-ed by your !Oon-in-!aw, was 184". If you compa.re 
the width of the tree in 1964 (Photo A 1) with the known width of the neighbor's driveway 
(15' 4 ") in that same photo, the tree' s width is approximately 30 feet. The enclosed iMlm ohr<s-I')S 
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from, King County show the current width of the tree to be over 60 feet. Whit e the tree today may 
be no taller than it was in 1964, the canopy is twice as wide. The much larger wKith is also 
verified when you compare old photos of the tree with current photos of the tree, 

The Declaration of Gerald Harkleroad gives us additional insight on the original intent oftbe 
covenants, To €!!late Mr. Harlderoad; "Though the covenant language restricting tree height may 
seem to except from its coverage 'trees in existence' at the time the covenants were recorded, the 
understanding of those involved at the time, including myself, was that this Janguage was 
intended to cover the full grown Madrona and other evergreen trees .in the subdivision. In 
additio~ even though it was desirable to maintain some of those existing large tm::S, in certain 
cases, we negotiated thintling ofmose existing trees. Again, this was done in order to ga.iJ:I or 
protect the view from a resident's main living room. '" From this statement, it is the CRC opinion 
that the original intent of the covenants was Dot to prorect the horizontal expansion of a maple 
tree, at the ~c of another homeowner's view. 

Based6nthe above, it is the eRC's decision that the Meyer's tree needs to have it3 canopy width 
trimmed to 30 feet. This is approximately ~f its current width. If, in the opinion of a Certified 
Arborist:, this reduction in canopy widtb would adversely affect the health of the tree, then the 
decision is that the tree should be removed 

WhilC) the eRe feels strongly about their ruling, the ideal scenario wouJd be for the Meyers and 
their neighbors to work together and share the cost of removing the mapl c tree and replacing it 
with another tree acceptable to all partics. The Bellevue Mediation Program could help facilitate 
this. 

SIncerely, 

~~ 
Gary Albert. Chairman 
Covenant Review Committee 

Cc: 
eRC File 
Steve Smolinske 
James & Edith Bloomfield 
Peter & Elizabeth Saunders 
MichaeJ and Marcy O'Brien 
Jae.k & Marjorie Ballas 
Ron Barenste:n & Raellael Black 
Harold Stanley 
Paw &. Karen King 
Robin & Sally Hodgson 
Amy & Stephen Stratler 
Roben & Judy Yoseph 
Alice Mcintyre 
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ET 
COMMUNITY 

SomersetCommunity AssocIation PO. 80x5733. Bellevue, \N/: .. , 98006 

April 27, 2010 

Vem and Ginn, Mevers 
13911 S.E. 45 P]iJ-e 
Bellevue, WA,,98.006 

":- "".,.,,~:;: .. >!ffo·;:' :::' ,/(" '-~ ;:~ 

RE: Meyers Tree qase 

. Dear Mr. aI.ld Mrs. MeyerS: 

Last May, the Somerset Cor.n:mwlity Covenant Review Committee (CRC) issued a ruling in regards to your 
large Maple tt:ee. It was the CRC's de9isioll tj1at the !Tee needed to have its canopy trimmed to 30 feet in 
width and, ifin the opinion of a Certified Arborist, this reduction in canopy width would adversely affect 
the health of the ~ the decision was that the tree should be removed. At the time we did not address the 
height of the tree becaUse verifiable information was not availed to show that when the affected neighbors' 
homes were built they had a 'View, as defined in the View Guideline for Somerset, over your Maple tree. 

Now, this case has been re-opened because new evidence has been provicied that shows there were views of 
the Olympic MotiiWrinSover YQ1Jl'tviapletre,e . .Enclosed arepictl.lres from one of the complaipants' homes 
located at L4012SE45!h Ct. sbowmgthet4ctuai height of the tree in 1970 and in 1973. 1'hese photos reveal 
the view of the OIyIDpic Mountainninge was unobstructed, a protected view in the View Guidelinefor 
Somerset. AlsoeJ,\(:losedisf:l, curretltphot() taken ~ month from the same location in that home. 
Therefore, the CRe is amending OUI' decision as follows: 

In addition to the prey.ous eRe dC(:jsion, tbe beight of your Maple tree needs to be lowered to wbere 
it was at tile time tbe affected ueigbbor'shome was bUilt in 1967. A red line OD the 2010 photo shows 
the reduction In canopy elevation required to restore affected neighbor's view of tile Olympic 

. Mountaius. 

Please comply with the amended eRC decision as soon as possible but not later than May 31. 2010 unless 
acceptable justification for a later date is approved by the CRe. 

Sincerely, 

Gary Albert, Chairman 
Covenant Review Committee 

Cc: CRCFile 
Steve Smolinske 
Jack & Marjorie Ballas 
James & Edith Bioomfield / 
Harold Stanley 
Amy & Stephen Strader 
Rnbert & Judy Yoseph 

Ron Barensten & RacbaeJ Black 
Michael and Marcy O'Brien 
reter & Elizabeth Saunders 
Robin & Sally Hodgson 
Paul & Karen King 

Alice McIntyre EXHI BIT ____ t-t __ 
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NT REVIEW COMMffiEE (eRe) 
Neighbor Complaint Form 

'. 

C,omplete thIs form (Items 1 thru 10) and return to: Somerset Community Association 
ATTN: eRe 
PO Box 5733 

'. Bellevue, WA 98006 

1. Name(s) of person{s} filing this complaint 

Michael & Marcy O'Brien 

2. Phone numbers: Day ...;4.,;2c=..5-""""7..::;53-=-:.7--=5;.::;3...:...7 ________ _ 

Evening 425-644-7170 

3. Your address 

4551 - 140th Ave SE 

4. Name(s) of neighbor(s) you are complaining about 

Vernon & Virginia Meyers 

5. Their addressees) 

13911 51: 45th Place 

6. Please describe In detan the basis ot your complaint (atttch~tJWMIJ.~1ion i~ neef!,~~; 

My property abuts tattle Meyers lot on the East (uphill) side. A very large maple located In the Meyers' 
backyard Is situated approximately 64 feet West of my batcony. The tree's position is in direct sight line of 
the Seattle skyline from my Uvlng Room and Dining Room and effectively blocks this primary view. 

I have lJved in this home since 1987 and the tree has grown Stlbstantially larger over the years (+/- 40%). It 
now exceeds 60 feet in hetght and has a massive fofiage canopy exceeding 45 feet in diameter. 

~ I was advised by my neighbors when I moved in that the tree was -grandfathered" and therefore not subject 
to the height and view restrictiOns, so I have not contacted the eRe regarding this matter. 

Upon reViewing the Somerset Association's View GuidelinEIs recently, I believe the tree should be removed 
as it has grovm to a point where It "unnecas.s.arily interferes with the view of another residenceR

• I know tilat 
my residence is only one of about a dozen homes that has had their views adversely impacted by this tree. 

The tree Is also so large that It now poses a safety hazard to about five adjacent homes should the tree blow 
down during a wind storm: 

I am attaching a photograph taken from my Living Room showing the tree and the obstructed view. l.am 
also attaching two aerial views (one notated) to assist in identifying the existing conditions. 

, .... 

EXHIBiT ~-1 
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/ 
Case Number: 

COVENANT REVIEW COMMITTEE (eRC) 
Neighbor Complaint Form " 

Complete this form (items 1 thru 10) and return to: Somerset Community Association 

ATIN: eRe 

1. Name(s) of person(s) filing this complaint 

Peter & Elizabeth Saunders 

PO Box 5733 
Bellevue, WA 98006 

2. Phone numbers: Day Day & Evening (425) 747-3665 

Evenin9-- em3iL~<r. petecsaunde.rs@gmail.com» 

3. Your address 

14001 SE 45th Court, Bellevue, WA, 98006-2341 

4. Name(s) of neighbor(s) you are complaining about 

Vern & Ginny Meyers 

5. Their addressees} 

13911 SE 45th Place. BeUevue, WA, 98006 

6. Please describe in detail the basis of your complaint (attach add/ttona/lnformatlon If needed) 

A large deciduous maple tree on the atxr.lenei9hbOr's property has reached a point where all our 
prime views of the Seattie downfa"m area~l'Om:fii.·9OUth ftank of Capitol Hili on the tree's north side, to the 
north nank of Beacon HiM on the tree's~~'i hidden from view, especially during the summer foliage 
season. This large swath of Iostho~n alS6'h~ a third of the main OlympiC range, and quite a lot of Lake 
WaShington and Mercer Island. . . . 

We have witnessed !he tree being ~ on three or four occasions over the years;HQWever, this 
has involved damaged branches and the height of tree limbs. This has improved our sky view, but the 
trimming has certainly encouraged the tree to gr-ow horizontally. When we built our current house In 1973 the , . 
tree size was a good 40 percent smaller in wfdth than It Is today. . ~'''.~. .. 

My Wife and I personally met with Vem and Ginny Meyers in their house on two occasions in the late 
. se~nt:ies and.eady.eighties.-aAddisClI"ed tne..tr ..... view .. problem .. At.that..tlm(l we ~ 10 h2W1.tt'1em---_ . 

.... L select their own art>orist. and we would agree to cover thelrcosts. by placing the amount of their estimate in 
~ escrow before work commenced. Their answer was categorically no. They liked their tree. it was the reason 

they bought their house, and as far as the covenants were con:cernoo, the tree was grandfathered. 
Twice again in the late nineties we made attempts to mitigate this problem. On one occasiOn my wife 

caned Ginny while the tree was belng trl!'T'lf'ned. 10 explain our loss of View, and to ask for more trimming on 
the sides. Ginny said she would not interfere with the trimming being done, which only involved the tree's 
height. At that point she abruptly ended the conversation. 00 the second occasion we agreed to join Kent 
McConnacl<, who was our up-hiU coI-de--sac neighbor at the time, in an effort to find a satisfactory solution. 
He was a Lawyer by profession, would draw up an agreement free of charge, and asked them to discuss the 
monetary compensation acceptable to them. They refused point blank to even discuss it, stating.. it was not a 
matter of money. They liked their tree and they intended to keep their tree the way it was. .' 

My wife and , would appreciate the CRC's help and support in a renewed effort to recover a reasonable 
amount of our prime view, now that the revised covenants address, in more detail, the issue of those 
grandfatherad trees that unreasonably block neighbor's views. 

© 2008 Somerset Community AssociatIon 
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Neighbor Complaint Form Case Number: 

7. Have you communicated with the neighbor(s) in question about these specific concems? 

o Yes 0 No " 

8. If 501 when did the communlcatlons occur (monthfyear) and what was the response? 
(attach additional information If needed) 

l The exact dates are not known. Only the general time period noted above is available. No recent efforts have 
been made because of the earlier negative reactions and rebuffs. 

9. What do you want the eRC to do regarding your cOncerns? 
(Please ~fer to the limitations of the authority of the eRe in your coveJ7IJnts) 

We would like you to (1) visit our house and assess the severity of our lost view due to the tree in 
question. and (2) establish if the tree is indeed eligible to be grand fathered. 

Then If. based on your findings. you agree we do have a view problem, we would (1) like you'tOassess 
the amount of bimming that you would recornrnend to reach an acceptable view, and (2) arbitrate the 
necessary discussions with the Meyers to resolve the Issue. 

Unfortunately the tree has grown to sucn proportions over the years, that trimming the tree to the 
extent necessary to restore our Seattle Clty SkYline view would render the tree an ugly hulk of massive tree 
limbs, and might even klD the tree. I would rather see It removed, and if the loss of the tree is so important to 
the Meyers, then an evergreen tree replacement might be an acceptable alternative to them, and it would not 
aeate such an unacceptable barrier to the yjews of their up.-hill neighbors, of which there are severaL 

10. Would you be willing to go to.Be/lev'ue Mediation Program to resolve this situation? 

12] Yes 0 No 

© 2008 S~ Community Assodatlon 
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COVENANT REVIEW COMMITTEE (eRe) 
Neighbor Complaint Form 

Complete this form (Items 1 thru 10) and retum to: Somerset Community Association 1 
ATTN: CRC . 
PO Box 5733 
Bellevue, WA 98006 

f 
r 
f 

I 
1. Name(s) of person(s) filing this complaint 'it, 

Robin & Sally Hodgson 

3. Your address 

14012 SE45th Court 

4. Name(s) of nelghbor(s) you are complaining about 

Vern & Ginny Meyers 

5. Their address( es) 

13911 SE 45th Place 

6. Please describe In detail the basis of your complaint (attach iJdditional information if needed) 

In 1968 we bought a view lot and our present house WBS built on it From our house we enjoyed an 
, approximately 120 degree uninterrupted skyfine vtew from our living room starting in the southwest well south 
of the Olympics to almost the west and of the 520 bridge in the northwest We amid see the whole of Seattle, 
a slice of Elliott Bay I and the whole Olympic range. Our future neighbors at the end of our a.tf..cf&-S8C. Betty 
and Peter Saunders, had not started to bulJd and I attach a rather faded photo taken In 1970 from our house 
looking to the west aalJSS their empty tot. A sman wispy tree can just be seen apparently growing in the 
Meyer's Jot but it did not obscure much of our view to the west at that time. Since then the tree hat; increased 
enormously and pre&en1Iy blocks out approximately 30 percent of our view including almost all of SesWe and 
a large proportion of the Olympics. Apart from denying us the view we paid for tt will adversely affect the 
value of our house should we wish to sell. 

We were advised by a neighbor that the offending tree might be grandfathered and it was not until WQ 

received the 11/12108 version of the Somerset Association's View Guidelfoes that we were aware that even 
grandfathef'8d trees are subject to restrictions on unnecessary intrusion of the views of another residence. 
We feel that !he offending tree should be reduced in size to minimise the Interferenoe. 

EXHIBIT r;--l-{ -. 
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Neighbor Complaint Form Case 

7. Have you communicated with the neighbor(s) in question about these spedfic concerns? 

DYes 0 No . 

S. If so, when did the communications occur (month/year) and what was the response? 
(attach additional information if needed) 

~ We understand that 1he Meyers haw been approached on at least two oa;asions to discuss th~ matter 3nd 
apparently were adamant that they had no intent to do anything. 

9. What do you want the CRC to do regarding your concerns? 
(Please refer to the limitations of the authority of the CRe in your covenants) 

The eRe Is requested to ascertain whether In fad the intruding tree is indeed a grandfathered tree. The eRe 
is welcome to come to our home and judge the situation for itself. 

10. Would you be willing to go to Bellevue Mediation Program to resolve this sltuatJon? 

o Yes 0 No 

© 2008 SomerSet Community AsSOCIation 
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ALL VIEWS TAKEt..J FR()1114012 SE 45TH COURT 

1970 Photo. SnlaH 1vfaple 
tree can be seen on 
Ivieyer's lot 

1970 Photo. View of 
OlYlnpics and Seattle 
not obscured. 

2001 Photo. Seattle can 
be seen through the 
bare branches, 

2005 Photo. Maple obscures 
part of Seattle and 01yml)ic,s, 

has gro"¥vn considerably 
Since then! 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

REGINALD PETER SAUNDERS and 
ELIZABETH SAUNDERS, husband and 
wife; and MICHAEL A. O'BRIEN and 
MARCY L. O'BRfEN, husband and wife, 

Plain tiffs, 

vs. 

VERNON L. MEYERS and VIRGINIA 
C. MEYERS, husband and wife; MEYERS 
REVOCABLE LIVING TRUST; JOHN 
DOE and JANE DOE, TRUSTEES OF 
THE MEYERS REVOCABLE LIVING 
TRUST; and JOHN DOE and JANE 
DOE, BENEFICIARIES OF THE 
MEYERS REVOCABLE LIVING 
TRUST, 

Defendants. 

NO. 11-2-14D47-4 SEA 

ORDER DENYING 
DEFENDANTS' MOTION 
FOR SUMMARY 
JUDGMENT 

THIS MATTER baving come on regularly for hearing before Judge Gregory 

Call ova of the King County S"perior Court, upon Defendants' Motion fOI'Summary 

Judgment; attorney Allen R. Sakai of Jeppesen Gray Sakai P.S. appearing for the 

l'laintiffs upon Plaintiffs Reginald Peter Saunders, Elizabeth Saunders, Michael A. 

O'Brien and Marcy L. O'Brien (the "Plaiutiffs") and attorney Bill I-I. Williamson 

ORDER DENYING DEFENDANTS' 
MOTION FOR SUMMARv 
JUDGMENT- 1 

Page 503 

JEPPESEN (,RAY SAKAII'.S. 
Altnrncy~ 011 L"w 

]06:'i5 NU 41h Slre!;l. Suile 8m 
Ilc.Uc.1/UC, Was-hins'on 9:1f.1'J .j 

(42~} 45.:+-.2344 

~~~:aS,:'':Jlf*~+,~'.~gi;;'~:!~.,~~.:~~~_~-:-_", ,-o·-c ,,~~ .. ~ .. ~_.~'.-<.~::: ="~~=' ,",-~",,=:z-,,,. -"':-



2 

3 

4 

6 

9 

10 

II 

12 

14 

15 

16 

17 

18 

19 

20 

21 

21 

23 

24 

25 

Meyers Revocable Living Trust (the "Defendants"); and the court baving heard 

arguments of all counsel and having examined the records and files herein, and 

considered all pleadings and documents relevRnt to this matter including: 

1. Defendants Meyers' Motion for Summary Judgmentl'o,( ,', I"/,,.h 1/" v I", J 

2. Declaration of Stephen B .. Smolinske ill support of Motion for 
Summary Judgment1'" J (.a''''/ho,,-t; j 

3. Declaration of Bill H, Williamson in support of Motion for SUlllmary 
Judgment,,, k,u."i,;v:r;;;--1\;)Ji'C; 

4. Declaration of Ward W, c::'';rson in support of Motion for Summary 
JudgDlent;()~) d~", /, {\\)" .,1' ; 

5. Declaration of Vernon L. Meyers in support of Motion for Summary 
Judgmen~i:",l (,dfi. «v'r'~.J:(> 

6. Plaintiffs Motion for Summary Judgment; 
7. Declaration of Allen R. Sakai (filed in support of Plaintiffs' Cross 

Motion for Summary Judgment); 
8. Declaration of GaJy Albert (filed ill support of Plaintiffs' Cross Motion 

for Summary Judgment); 
9, Declaration of Gerald Harkelroad (filed in support of Plaintiffs' Cross 

Motion for SUlllmary JUdgment); 
10, Declaration of Reginald Peter Saunders (filed ill support of Plaintiffs' 

Cross Motion for Summary Judgment); 
11. Declaration of Michael A. O'Brien (filed in support of Plaintiffs' Cross 

Motion for Summary Judgment); 
12. Plaintiffs' Memorandum in Opposition to Defendants' Motion for 

Summary Judgment; 
13. Second Declaration of Reginald Peter Saunders; 
14. Second Declaration of Michael A. O'Brien; 
15. Second Declaration of Gary Albert; 

.' \ 16. i)<.1"""'~ i 1"'[') O.j . .ul,:"o~; .1'> .... 1,,; , .1 . 
>: (.1, 17. 1),., k ... It_,.~. (1\/" k H<LYP,", .c, .. 1 --If .. ,I ...... ) 

(!or/ I IB. fd-'·'(""'~'~·h71;"'cCi..hf.'~ ,,,.,.Jf. . .-i,.I,,, •. i, 
! " , (' If,/. O.:di" ,.,t .• , .... tJv ... ~."'''.;.. (I'lr.t<.·, i. l;r~,.i,. I ( . t (I ! 

: 6~'~ed :·'~~"(~h~J!~'·;g·t~·:rl't S~fY~~~uJ;~iv~;~:-(th;'~J ;vid~~;~~ ~;·es~~~ted, IT IS 

HEREBY ORDERED, ADJUDGED AND DECREED that the Defendants' 

Motion for SUmJl1Rry Judgment is denied. 

ORDER DENYING DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT - 2 
.... L1618(.AnS 
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··fl. ~a".,. , t. .. I "2·L:( L 
DONE IN OPEN COURT this ~ day of ~c.embel/2ott 

1z.)(' jJ e«.n.f)/l­

~@RABLE GREGORY CANOVA 

Presented by: 

JEPPESEN G RA Y SAKAI P.S. 

Approved for Entry; Notice of 
Presentation Waived: 

BILL H. WILLIAMSON, WSBA #4304 
Attorney for DeCendants 

ORDER DENYING DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT - 3 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

REGINALD PETER SAUNDERS and 
ELIZABETH SAUNDERS, husband and 
wife; and MICHAEL A. O'BRIEN and 
MARCY L O'BRIEN, husband and wife, 

Plaintiffs, 

VS. 

VERNON L MEYERS and VIRGINIA 
e. MEYERS, husband and wife; MEYERS 
REVOCABLE LIVING TRUST; JOHN 
DOE and JANE DOE, TRUSTEES OF 
THE MEYERS REVOCABLE LIVING 
TRUST; and JOHN DOE and JANE 
DOE, BENEFICIARIES OF THE 
MEYERS REVOCABLE LIVING 
TRUST, 

Defendants. 

NO. 11-2-14047-4 SEA 

JUDGMENT AND ORDER 
GRANTING PLAINTIFFS' 
MOTION FOR SlJMMARY 
JUDGMENT 

(Clerk's Action Required) 

J. JUDGMENT SUMMARY 

A. Abbreviated legal description: ......... Lot 117, Somerset No.4, Vol. 

B­
e. 
D. 

E. 

68 of Plats, Pages 29 and 30 
Full legal description: ...................... is on page 4 
Assessor's Property Tax ParceVAccount Number ...... .. .. 7855400550 
Judgment Creditors: . . . . . . . . . . . . . .. Reginald Peter Saunders, 
Elizabeth Saunders, Michael A. O'Brien and Marcy L. O'Brien. 
Judgment Debtors: .' Vernon and Virginia Meyers; 
Meyers Revocable Living Trust; Vernon L. Meyers and Virginia Meyers, 
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F. 
G. 
H. 
l. 
J. 
K. 
L. 

M. 
N. 

trustees t~eMe~e"SRevo~able j-ivirig-Tmst; andVernoD LMeyer; 
and Virginia C. Meyers, beneficiaries of the Meyers Revocable Living Trust 
Principal judgment amount $N/A 
Interest to date of Judgmcut ... . .. . . . . . .... $N/A 
Attorney's fees $ _ ____ _ 
Costs . . .. . . . . $ ____ ~ 
Other recovery amounts $ _____ -"' 
Principal judgment shall bear interest at 12% per annum. 
Attorney's fees, costs and other recovery amounts shall bear interest at J2% 
per anuum. 
Attorney for Judgment Creditor: .. Allen R. Sakai 
Attorney for Judgment Debtor: . .. Bill H. Williamson 

THIS MA ITER having come 011 regularly for hearlllg before Judge Gregory 

Canova of the King County Superior Court, upon Plaintiffs Reginald Peter Saunders, 

Elizabeth Silunders, Michael A O'Brien and Marcy L. O'BricH (the "Plaintiffs") ! 

motion for summary judgment: attorney Allen R. Sakai of Jeppesen Gray Sakai P.S. 

appearing for the Plaiutiffs and attorney Bill H. Williamson appearing for the 

Defendants Vernon L. Meyers and Virginia C. Meyers, the Meyers Revocable Living 

Trust, Vernon L. Meyers and Virginia C. Meyers as trustees of the Meyer, 

Revocable Living Trust, and Vernon L. Meyers and Virginia C. Meyers as 

beneficiaries of the Meyers Revocable Living Trust (the "Defendants"); and !lIe court 

having heard arguments of all counsel and having examined the re('.ords and files 

herein, and considered all pleadings and documents relevant to this matter illcluding: 

I. Plaintiffs Motion for Summary Judgment; 

2. Declaration of Reginald Peter Saunders and the exhibits thereto; 

3. Declaration of Michael A. O'Brien and the e>rhibits thereto; 

4. Declaration of Gary Albert and the exhibits thereto; 

JUDGMENT AND ORDER 
GRANTING PLAINTIFFS MOTION 
FOR SUMMARY JUDGMENT-2 

Page 507 

JEPPESEN GRAY SAKAI P.S. 
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5. Declaration of Gerald Harkleroad and the exhibits thereto: 

6, Declaration of Allen R, Sakai and the exhibits thereto; 

of law and now, therefore, it is hereby: 

ORDERED, ADJUDGED AND DECREED that the Plaintiffs' Motion fOI 

Summary Jrldgment be, and hereby is granted; 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 

Plaintiffs shall be granted injunctive relief against the Defendants; and 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED tlrat 011 or 

before rT'''''-'=:::::'':+--=-'--'' 20~: 

MapJe Tree that is in 

violation of the Covenants and otheIWise comply with this court order at the 

Defendants' sole cost and expense; or 

the Defendants must comply with the CRe's decisioJls dated May 28, 

2009 and April 27, 2010 and otherwise comply with this court order at the 

Defendants' sole cost and expense; 

JUDGMENT AND ORDER 
GRANTING PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT - 3 
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IT 15 FURTHER ORDERED, ADJUDGED AND DECREED that the 

Defendants and an)' successors in title to the Meyers Property shall, during the 

month of March of each calendar year, take such action as is necessary to insure that 

the Maplc Tree is not in violation of this court order at the Defendants' sole cost 

and expense or at the sale expense of tbe then owners of the Meyers Property. 

2>~ W'I"'~i~t1-DONE IN OPEN COURT this _ _ day o(~ , 1. 

Presented by: 

JEPPESEN GRAY SAKAl P.S. 

ALLEN R. SAKAI, WSBA #11953 
Attorney for Plaintiffs 

Approved for Entry; Notice of 
Presentation Waived: 

BILL ll. WILLIAMSON, WSBA #4304 
Attorney for Defendants 

JUDGMENT AND ORDER 
GRANTING PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT - 4 
PLl61 1UCI.&l:1.I 
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BILL H. WILUAMSON 
LAW OFFICE 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

REGINALD PETER SAUNDERS and 
ELIZABEIH SAUNDERS, husband and 
wife; and MICHAEL A. O'BRIEN and 
MARCY L. O'BRIEN, husband and wife, 

Plaintiffs, 

vs. 

NO. 11-2-14047-4 SEA 

ORDER AND JUDGMENT 
AWARDING ATfORNEYS 
FEES AND COSTS TO 
THE PLAINTIFFS 

(Clerk's Action Required) VERNON L. MEYERS and VIRGINIA 
C. MEYERS, husband and wife; MEYERS 
REVOCABLE LIVING TRUST; JOHN 
DOE and JANB-B9E.TR'@· W~"~-lr--iIIIIIIIiIlI--­
THE MEYERS REVOCABLE LIVING 
TRUST; and JOHN DOE and JANE 
DOE, BENEFICIARIES OF 1HE 
MEYERSREVOCABLELDnNG 
TRUST, 

Defendants. 

I. JUDGMENT SUMMARY 

. A. Judgment Creditors: . .... Judgment Creditors: Reginald Peter Saunders, . 
Elizabeth Saunders, Michael A. O'Brien and Marcy L. O'Brien. ;:-

B. Judgment Debtors: ...... . . Vernon L. Meyers and Virginia C. Meyers; 
Meyers Revocable Living Trust; Vernon L. Meyers and Virginia C. Meyers, 
trustees of the Meyers Revocable Living Trust; and Vernon L. Meyers 
and Virginia C. Meyers, beneficiaries of the Meyers Revocable Living Trust 

C. Principal judgment amount . . . .... .. .. . .......... . $---...,......-
D. Interest to date of Judgment .. . ... . ... . .. .... .. ...... . . , . $N/A 

ORDER AND JUDGMENT 
AWARDING ATTORNEYS 
FEES AND COSTS - 1 
PL16292.ars Page 2353 

JEPPESEN GRAY SAKAl P.S. 
Attorneys at Law 

106'5 NE 4th Streel"Suite 801 
Bellevue. Washington 98004 

(425) 454·2)44 
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E. 
F. 
G. 
H. 
1. 

J. 
K 

Attorneisfees .. . .. . .. .. .. .. . .. ..... . .... .... $ 6(1".", 
Costs .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ , 7 f I g., 0 V 
Otber recovery amounts . ..... . .. . .. ..... ....... $---~--
Principal judgment shan bear interest at 12% per annum. ' 
Attorney's fees, costs and other recovery amounts shall bear interest at 12% 
per annum. 
Attorney for Judgment Creditor: ................... Allen R. Sakai 
Attorney for Judgment Debtor: .......... . ...... Bill H. Williamson 

II. ORDER. 

THIS MATTER having come on before the undersigned Judge of the above~ 

entitled court upon the motion of the Plaintiffs Reginald Peter Saunders and 

Elizabeth Saunders and Michael A. O'Brien and MarcyL.O'.Bri~g ,,&.i ~ .. ___ -~ 

for an order awarding the Plaintiffs their attorneys fees and costs incurred in 

prosecuting and defending this action, and the court having reviewed the records and 

files herein including the following: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Plaintiffs' Motion for Attorney Fees; 

Declaration of Allen R. Sakai in Support of Motion for Attorney Fees 

and Costs; 

Relevant Summary Judgment Pleadings previously filed with the court, 
including but not limited to the Declaration of Gary Albert, the 
Declaration of Reginald Peter Saunders, the Declaration of Michael 
A . O'Brien, and the Second Declaration of Gary Albert; . 

Second Declaration of Allen R. Sakai in Support of Motion 
Attorney Fees and Costs; 

Defendant Meyers' Response to Plaintiffs' Cross Motion for A 
Fees; 

Declaration of Bill H. Williamson - Attorney Fees; 

Second Declaration of Bill H. Williamson - Attorney Fee,S; 

ORDER A~D . JUI;>GMENT 
AWARDING ATTORNEYS . 

JEPPESEN GRAY 
Attorneys at 

FEES AND COSTS - 2 -' ,,-, 

P:L16'292.ars . Page 2354 

1065~ NB 4th 
BeUevue. W",:hinl~n 

(425) 454-'?:.ffl.'k:, 
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2 
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5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

8. 

9. 

10. 

11. 

I 'J... 
and being ot 

following: 

Second Declaration of Stephen B. Smolinske in Summary of Motion 
for Summary Judgment; . . 

Supplemental Declaration of Stephen B. Smolinske in Support of 
Response to Motion for Attorney Fees; 

Plaintiffs' Reply to Defendants' Response to the Motion for 
Attorneys Fees and Costs; and 

Third Declaration of Allen R. Sakai in . Support of Motion for 

ttorneys Fees and Co~tsiY'ln.~~. ~~~~'tt(f.~. . 
~ A~ /I"t~~~ .. 

erwise fu~~~e premises, and the court having fo nd the 

L That pursuant to Section 18 of the Covenants, RCW 4.84.330 and 

RCW 64.38, the Plaintiffs are entitled to recovery of their attorneys fees and costs 

because the Plaintiffs are the prevailing parties. 

2. That the hourly rates charged by the Plaintiffs' attorney ($300) and 

paralegal ($150) are reasonable for an attorney with over 30 years of experience in 

the King County area and a paralegal with over 20 years of experience in the King 

County area; 

3. That the billable hour rate charged by the Plaintiffs' attorney and 

20 paralegal are the same as that charged by the Plaintiffs' attorney and paralegal to all 

21 other clients of their law firm~ 

22 

23 

24 

25 

4. That there was but one law firm and one attorney and one paralegal 

within that law finn working on this matter on behalf of the Plaintiffs so there was 
----,..;.-...._ ..• .. -----.-....:.----',.----'-- ... ..-----.-...... . __ .-._-_.- -,', '- --- --'--

no duplication of effort; 

ORDER AND JUDGMENT 
AWARDING ATTORNEYS 
FEES AND COSTS - 3 
PL16292 . ars Page 2355 

JEPPESEN GRAY SAKAI P .S. 
AltorDeys at Law 

10655 NE 4th Streel, Suile SOl 
Bellevue, Washington 98004 · " -

(425) 454-2344 



'j 

1 5. That the records provided by the Plaintiffs' attorney adequately prove 

2 the number of hours worked and the type of worked performed by the Plaintiffs' 

3 
attorney over the two and one-half year period that the Plaintiffs' counsel 

4 

5 
represented the Plaintiffs in pursuing the Defendants' offending Maple Tree; 

6 6. That the pre-litigation work performed by the Plaintiffs' counsel 

7 including but not limited to engaging in a pre-litigation formal mediation with·1DR 

8 in an attempt to resolve the dispute before litigation was reasonable; 

9 
7. That the tasks performed by Plaintiffs' counsel beginning with the filing 

10 
of the lawsuit were reasonable and necessary to successfully prosecute and defend 

11 

12 
this lawsuit; 

13 8. That none of the task performed by the Plaintiffs' counsel were 

14 unnecessary or unwarranted; and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9. That of the three motions brought before the court on December 16, 

2011, the Plaintiffs prevailed on all three motions with the Defendants' motions to 

strike evidence and for summary judgment being denied and the Plaintiffs' motion 

for summary judgment being granted; 

That based upon the foregoing ~dings and the records and p]eadings filed 

in support of this motion for attorney fees and costs, this court finds that the 

Plaintiffs are eri1itledl'C5 'tec6\tertli~in'Uot:riey fees·an~(ftliaTtlf€·iteasonable 

amount of those attorney fees and costs awarded are set forth below; therefore, it 

is hereby: 

ORDER AND JUDGMENT 
AWARDING ATTORNEYS 
FEES AND COSTS - 4 
PL15292.ars Page 2356 

JEPPESEN GRAY SAKAI P.S. 
Attorneys at Law 
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ORDERED, ADJUDGED and DECREED that Plaintiffs are awarded a 

judgment against the Defendants in the amount of $ ? ( I~? ¥? for the 
, , " " IM.d I~ It-yA~ , ' 
Plaintiffs' attorneys fees and $ 7/ 1 f. ot{ for their costs for a total judgment of 

7?- J-{, 7. ~l? (£) $ r • 

DATED this ~ day of ~ ,2012. 

Presented by: 

JEPPESEN GRAY SAKAI P.S. 

.~ 
ALLEN R. SAKAI, WSBA #11953 
Attorney for Plaintiffs 

Approved for Entry; Notice of 
Presentation Waived: 

BILL H. WILLIAMSON, WSBA #4304 
Attorney for Defendants 

ORDER AND JUDGMENT 
AWARDING ATTORNEYS 
FEES AND COSTS - 5 ' 
PL16292.ars Page 2357 

.J.ro.u, ..... Y McCAR TIlY 

JEPPESEN GRAY SAKAI P.S. 
AttorneYs at Law 
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2 

3 

4 

S 

6 i SUPERIOR COURT OF WASHINGTON FOR KlNG COUNTY 

7 

8 

9 

10 

11 

U 

14 

15 

16 

17 

18 

19 

20 

21 

REGINAlD PETER SAUNDERS and 
ELIZABETII SAUNDERS, husband and 
wife; and MICHAEL A O'BRIEN and 
MARCY L. O'BRIEN. husband and wife, 

L 

Plaintiffs, 

VS. 

VERNON L. MEYERS and VIRGINIA 
C. MEYERS, husband and wife; MEYERS 
REVOCABLE LIVING TRUST; JOHN 
DOE and JANE DOE, TRUSTEES OF 
TIIE MEYERS REVOCABLE UVING 
TRUST; and JOHNOOE and JANE 
DOE, BENEFICIARIES OF mE 
MEYERS REVOCABLE LIVING 
TRUST, 

Defendants. 

1. Gera1d Harkleroad, declare that: 

NO. 11-2-140474 SEA 

DECIARA nON OF 
GERALD HARKLEROAD 

1. I am over the age of eighteen years and am competent to testify in 

court 

2. Attached hereto as Exhibit A is a true aod correct copy of a 

2S declaration I signed on December U, 1989 in the case of Granville v. Devaney, lGng 

DECLARATION OF GERALD 
HARKLEROAD - 1 
»w.620'a.AItS 
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1 County Superior Court Cause No. 89~2-19252-7. The statements I made then were 

2: 
true and they remain true and correct today. I reiterate wbat I stated in that 1989 

declaration. In addition, I make the following statements. 

3. k; stated in the attached 1989 declaration. I was the project manager 

6 of the Somerset development andcbairman of the Architectural Review Committee 

7 for Somerset ("ARC"). The ARC was the predecessor to the current Somerset 

9 

10 

11 

12 

13 

1 .... 

15 

16 

17 

18 

19 

21 

22 

Covenant Review Committee ("CRC').Evergreen Land Developers\\l~ the 

developer of aU of the Somerset area in BeUewe. Washington including Somerset 

No.4. 

4. The purpose or intent of the covenant restricting tree height was very 

simple: to protect the views of the residents of Somerset. It was really not $0 much 

a tree covenant but a view covenant. The views we were trying to protect or restore 

wefe the views of Seattle, Bellevue. Mercer Island, Lake Washington and the 

Olympic Mountains generally westward from the eastern shore of Lake Washington. 

5. Somerset is a hillside community with sweeping views of Seattle. 

Bellevue, Lake Washington, Mercer Island and the Mountains. People moved to and 

live in Somerset for the views not the trees. If one wanted to have trees, tbeycouJd 

and shou ld move elsewhere. The main focus for Evergreen as it developed Somerset 

was to preserve views. Since Somerset is a view community, whenever views and 

trees clashed. views would (and should) win. While I did not drafttbe Somerset 

covenants, I did interpret them and enforce them for about 7 years while I acted on 

DECLARATION OF GERALD 
HARKLEROAD - 2 
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• . .•. . •... 0" ' 

1 behalf of the homeowners's association as chairman of the Arehitect:oral · ..... .. . 

:2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

11 

Committee. 

6. In 2006, I was asked by the eRe to meet with them to provide them 

with assistance when they were trying to clarify ambiguities in the view covenants. 

The results of that meeting are set forth in the Apri125. 2006 Meeting Minutes. a 

true and correct .cop}' of which are attacbed hereto as Exhibit B. 

7. As stated in the April 25, 2006 Meeting Minutes, there were very few 

Madrona and evergreen trees that were meant to be preserved. Existing and new . 

growth maples and other deciduous trees were routinely required to be removed. 

Not only were tbeymessy in terms of leaves falling in the fall and winter but the tree ' 

canopy of these trees was wider and their leaves were broader and thus they more 

severely impacted views, especially in the summer time when they were in full bloom. 

This is one of the reasons only full grown Madrona trees and other evergreen trees . . 

were deemed sacred and covered as existing trees and even they were subject to 

being trimmed or removed if they unnecessarily impacted views. 
18 · ......... \.. . 

19 

21 

22 

23 

~ 8. When I was employed by Evergreen, it was at a time when numerous 

new houses were being constructed in Somerset So as new houses were being built, 

many existing trees of all types were removed or trimmed in order to ensure that the 

new house had an unobstructed view from the eastern shore of Lake Washington to 

the mountains or as close thereto as possible. 

DECLARATION OF GERALD 
HARKLEROAD - 3 
l'L162 C)4 &. AltS 
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I certify (or declare) under penalty of perjuIy under the laws of the state . . 

Washington that the foregoing is true and correct 

DATED this J!1 day of November, 2011. at Bellevue~ 'H1ru-ft ';ni.·'m"'2:1iOB:'--" 

DECLARATION OF GERALD 
HARKLEROAD - 4 
PLUi2M&.AilS 
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~156 14 
9567 .. 001 

IN Tl'fE SUPERIOR COURT OJ' WASHINGTON FOR lCmG OOmr.ry 

JOHN GRANVILLE and JUDI'!'E 
GAANVn.LE .. husband and wife, 

Plai.nti.ffs. 

VS. 

EOWARD DEVANEY and JANE DOE 
DEVANEY, husband And wife, 
individually, and the .. rita1 
community composed thereof, 

Defenaants. 

) 
) 
) 
) 
) 
) 
1 
) 

1 
) 
) 
) 
) 

-------------------------------) 
'l'he undersigned declares ali follows: 

I am over the Age of Il&jority and am competent to t.estify in 

this action .. 

2. &etween the years 1967 to 197,(, 1: was employed by Evergreen 
)l1t~/~1.t-r.. 

Land Developer. as the project: eft,i:aeelf of the Sa.arsat Development and. 

Chairman of t.he Arch! tectural Review Coau.i ttee c ~n vas a. 

developer of residential subdivis.ions and was the developer Of ' somer get 

No. B subdivision in Bellevue q Washington. 

l~ Duri.:n.g the co.u.r$e of Illy ~l.o~t with Evergre~q lliJIy duties 

included review of house and sitepl.al'u~ for the h.oaKta being constructed ',. . 

at Soaer&et No.8. OVer the course of years between 1961 and 191., 

dur:1n<g whieh period homes wen be~~lust~cted and 801d!! Everqreen 

DECLARATION OF GERALD HARJUJmOAD -



1 

2 

Ii 

6 

1 

8 

9 

10 

u 
) 

18 

16 

11 

administered the activities of the b~ers' association inasmuch &5 

Evergreen still awned the majority of the lots. As Evergreen's project 

manager, I acted as a .ediator to resolve disputes relating to the 

6ubdivision's written covenants, including the covenant restricting the 

height of trees. 

4. Because of my close involvement vith SCIi.IIiC;aet. No. 13 and. tlle 

use of the covenants between 1967 and 1914 when adaLn1&trBtion of the 

eoaaunity ho.aaeowner' IJ club WAil tu.rned over to the ho.eO'W'ners, I became 

very well acquainted with the covenants document. and the intent behind 

the variou8 covenants. 

s. The purpose or intent of the covenant restric:tinc.:r tr~ height 

was simpl.e: to protect. the view of the residents of SOIIlerset No.8 .. 

The standard ~ used to ·eval.uate vi.ew obstra.ction was wbether the view 

of the l.ak. vas iIIlpeded for a person in a 5tandi.nq position l.n tbemain 

living room .. 

I was involved in at least lOO inst.a.ncea of hocIJe plans and 

siting review in which view obstruction vas at issue.. Moat. of 'these 

instances vere resolved amicably between the involved boaeowners~ 

1. Though the covenant language re.str.1ct.lIul tree height. aay seem 

t.o except from it. coverage '/IOttees i.n existence- at 't.he timIa the 
., ' 

covenants were r.cor~ed;r the lmr;le~s~nCU .. ng of those i.n"1TOlvoo at the' 

t.i.Ile Q inclucU.ng· myae1.f, was that this language V&Jil i.nt:ende4 to cover 

the: full grown Ma.drona and other averqraen trees in the IlUbdiv.1sion. 

In addition, even t~h it was desirable to .. intain fJCBEi of those 

existing larqe trees q in certAin ca.:&eG" 'We negotiated thinning of· those 
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2 

8 

9 

10 

n 

14 

16 

16 

18 

19 

'1'156 14 
9567.001 

existing trees. Again; this vas done in order to gain or protect the 

view from a ~esident'o main living room. 

8. It was the understanding' of those involved 'Ill th the .ub-

division~ ineludinq ay&e1f, that any tree. which were sma11 or insig­

nificant in size in 1~62 and which over the yaars would qrow beyQn4 20 

feet in height and unnee~.sari11 interfere with.th. vi.w f~ another 

residant 125 living rOOJll. woul.d be required by the cove.nants to be 

trimmed so as to open that view. 

1 certify under penalty of perjury under the laws of the State of 

WashiIlqton that the forB9oing i 8 true anC! co~et. .. 
til 

DATED this _.f-t-L./- day of Deoead>er, 1989. r 
CLJj~~:: 
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Thursday, October 13, 2011 
Seattle. \0'ashlngton 

APPEARANCES 

For the Plaintiffs: BILL H. WILLIAMSON 
4 Attorney at Law 

5 

6 

1 

8 

9 

For the Defendants: 

1 0 Also present 

11 

12 

13 

16 

17 

18 

19 

20 

21 

24 
25 

Williamson Law Office 
701 Fifth Avenue. Suite 5500 
P. O. Box 99821 
Seattle. Washington 98139-0821 

ALLEN R. SAKAI 
Attorney at Law 
Jeppesen Gray Sakai. PS 
10655 NE 4th Street. Suile 801 
Bellevue, Washington 98004-5044 

STEVE SMOLINSKE 

, Witness: GERALD HARKLEROAD 

Examination by Mr. Williamson 

Examination by Mr. SaKai 

4/35 

. 31 

EXHIBITS 

MarkedllD'd 

Page 

Subpoena Duces Tecum 

Notice of Records DepoSition 

0-2 SlImmons and Complaint 

"/6 

"/9 

0·3 Declaration of Gerald Harkleroad 

0-5 King County Planning Department letters, 
3/25/60 and 416/62 

"/10 

"/13 

'/19 

0·6 Somerset Community Assoclation Covenants 8. OIlS 
Map 

D· 7 King County Archives ' / 

D-BA Declaration Of Protective Covenanls 

D-8B Declaration of Protective Covenanls 

0·9 Somerset No.4 

0-10 Somerset Community ASSOCiation Covenants 
Review Committee 

i ° Exhibits 1 through 10 premarked for identiflcalion. 

GERALD HARKLEROAQ. ' 

°/24 

°/24 

°1 

'/11 

having been called as a witness, was duly sworn and testified 

as follows: 

EXAMINATION 

Do you want to state your full name and address for the 

record, Mr. Harkleroad. 

II's Gerald William Harkleroad, and my address is 2104 - it 

win be different now from -- this is my home address I'm 

giving. 

Uh-huh. 

2104 98th Avenue Northeast, 8eHevue, 98004. 

And are you currently employed? 

No. 

Have you done business before in Washington State? 

Yes. 

Okay. And what have those businesses consisted of? 

I've had my own company since '79 - ! b¢U~V~ it's 3, M&H 

Development Company. 1\ was a~e$idefltialland developml 

company. 

Okay. 

With a partner. 

With a partner? 

Yeah. 

And is that in Bellevue, was it? 

Marlis DeJon~age~4gciates (206) 583-8711 



A 

2 Q 

3 

4 A 

5 Q 

6 

Yes. 

And so it sound like you've been around plats and 

subdivisions for quite awhile. 

Right. 

And iust backing up here, halle you been deposed in any cases 

resulting or arising out of the Plat of Somerset? 

liles, documents, recorded instruments, .alJl-""'-<1'"UIl 

submittals, whether wrnten or electronic. in your possession 

or the possession of others, which are identified in those 

paragraphs 1 through 5? 

7!A 
! 

Yes. 7 A No. 

8 

9 

1 

:2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

1 

1 

16 

17, 

18' 

19 

20 
21 

22 

23 

24 

25 1 

I 

Q And when would Ihat have occurred? 

In the '70s. 

1970s? 

In the '70s, yeah. 

Okay. And more recently than that have you been deposed? 

No, not that I recall. 

Anddq you fecall whaUhe issues were that were involved in 

·'th6~el!lWS(jitj;\Niththe .:..withthe plat ~·Somerset Plats 

A '·'· !fi~(~~j"hi·~~tttii"<l:::·h'~;;';~·I\i·: ;';· " fi'eigiifof a home tMtexceeded the 

tlyjiif~1~i\~~~1'Q~~~\~'oftl~er;,$bheDuiii in e)(cess 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Q 

another one I was 

J don't 

know what -what date that was. 

All right. So other than that you don'! have recall of any 

other --

No. 

- case in which you have appeared? 

No. 

Okay. I'd like to have you identify what's been marked as 

Exhibns 1 and 2 in front of you. 

Okay. 

And I think you discussed this with me over the telephone 

actually, and It's a subpoena duces tecum and a notice of 

records deposition. 

Yes. 

And you recognize that? What I'd like you to do to save time 

is just to flip to page 2 of the subpoena duces tecum. 

Okay. 

And you see some items listed there. Items in paragraphs 1 

through 5-

And, Allen, let me know if I'm going too fast here. 

MR. SAKAI: No, that's fine. That's fine. 

(By Mr. Williamson) - is - they relate to the Plat of 

Somerset. and that is pre!iminary plats that the Defendants 

Meyers have requested in this case. And so the purpose of 

this deposition is to review the records and ask you 

questions concerning the records and the platting. whieh 

6 

a 
9 

10 

11 

112 
13 

114 , 
f 

1
15 
1 

17 

18 

0 

A 

And can state under oath wl1y you were un<:hle to produce U 

records? 

As far as f know, the records were in the hands of Evergreer 

Land Development Corporation, which' was an employee of 

that company was dissolved or absorbed by - or taken over 

Federation Development Corporation orDelroit, who made 

the -- a couple of loans, I think development loans to the 

company, and Evergreen Land failed to fulfill the Obligation 

of that loan, so they shut the company down and I believe al 

the records went with them to Detroit, and my employment '" 

terminated I think in '70 - I think it was in '72, 1973, 

1973. 

1
19 

,20 o And you say employment, would that halfe been as a projecl 

i 21 manager? 
I 

22 A 

23 
24 

Yes, urban planning director and eventually project manager 

yes. 

MR. SAKAI: I'm sorry. What year was that. that you 

were tenninated? 

THE WliNESS; I think it was '72. '72 or '73. 

MR. SAKAI: Thank you. 

Q (By Mr. Williamson) All right. And - okay. And so are 

there any agents that are registered in Washington State for 

either Evergreen Land Development or this other entity whiel 

you described, Federated Development of Detroit, to your 

knowledge? 

A Agents. by, "agents," meaning -

;0 
i 

~~I 
121 A 
13 . 0 

Any registered agents, and that is are they still doing 

business or any -- any successor entity for Which they would 

be <;Ioing bUSiness in Washington State? 

Not that I know of, no. 

Okay. And then prior 10 your deposition today, have you mel 

14 with Mr. Sakai or any attomey representing -

15 A No. 

16 Q - the plaintiffs in this case? 

117 A No. 

16 Q Okay. Have you met with anyattomey representing the 
1 

191 Somerset Homeowners ASsociation-

201 A No. 

I 21 Q - prior to your deposition? 

1
22 A No. · .' . . . 

. 23 0 And have you been contactedbYPJ~ifififf£i'iiltiif~case? , 
124 A No. 

1 25 Q All right. What I'd like to ~0.the~j~. ~g~M~1~P~i~~d , 
----------------------~ 

(206) 5B3~8711 



f 
\ 

I 
1 i 
2! 

I 
3: , 
41 
5 1A 

61 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

Exhibit 1. and you may have already answered Exhibit 2. 

like to have you took at that. and that's the complaint 

thaI's been filed in this case against my clients. the 

Meyers. 

Okay. 

And are you familiar at all with Exhibit 2? 

No, rm not. 

You're not? 

No. 

Did you assist in the preparation of the complaint? 

No. 

Okay. Were you consulted for the preparation of the 

complaint? 

No. 

And. specifically, as 10 paragraphs - if you look at 3.9 and 

3.10, which appear at pages 4 and 5 , did you have <lny conlact 

with the - I betieve it's the Somerset Community Covenant 

Review Committee, known as the eRG. Did they contact you 

any time concerning paragraphs 3.9 or 3.1 O? 

Notto myknowtedge. 

Okay. And plaintiffs did not contact you. did they, 

concerning paragraph - the allegations contained in 

paragraph 3.9 and 3.1 O? 

No. 

All right. So - and I just •• I think I've already asked 

8 

(Pause in proceedings.) 

Specifically. the last paragraph at the vetytl.oUom of page 
1. It might save you some time. " .. "'/" \.~:' . 

Okay. So r don'! recognize this particular documenl 

Uh·huh. 

But, obviously, it's referring to my deposition earlier. 

All right. 

9 A Okay. 

10 Q So then this Exhibit 10. which references a Declaration of 

11 Gerald Harkleroad is what you believe has been identified ir 

12 Exhibit No.3? 

13 A Yes. 

14 Q Okay. And did the Somerset Community Association's Cov 

15 Review Committee contact you before they wrote this lelte( 

16 i A Yes. I had to have •• I'm trying 10 remember the time 
I 

171 sequence of ihis, but a broker for Caldwell Banker, who was 

18: 
! 

19 1 , ~~I 
22 

d 
241 

on the committee, contacted me regarding my - very much 

I said in this declaration here of my - how I had deal! with 

tree situations and view blockage, and what I would have de 

during my term as one tllal administered the covenants. So 

guess the answer is, yes. I believe there Is a contact by one 

of the committee business members of me prior to this lettel 

being written. 

Okay. But was that a telephonic contact? 251 Q 

~====~========================~==~ 
10 1 I A 

this, but you have no records or files from Evergreen land 

Development, Inc. in your possession -

No. 

- or control? 

No. 

And I'd like to then direct you to what's been marked as 

Exhibit No.3, Mr. Harkleroad. Just nip that over and go to 

the next-

Exhibit 3? 

Yes. Exhibit 3 •• 

Okay. 

- and ask you if you recognize that. 

No. Declaration, wait a minute. let me just read it. 

guess I do. This Is a deposition I must have given, 1969. 

Right. So you do recognize your Signature that appears on 

page 3? 

Yes, uh-huh. 

Okay. And you signed that knowing that was a statement that 

could be used in that litigation? 

Yes. 

21 Q 

31 
I 

4 i A 
! 

51 
61 
7 i 

81 
9io 

I 
i 101 

111 
12/ A 
13

1 

141 

15! 
I 

16/ 
17Q 

18 

19 A 

20 

Yes. /" 
And did you appear in front of the CRG Committee and advi~ 

them as a group? 

Yes, I think I did. Yeah. There was one group, one meeting 

was held in somebody's home, and they asked me 10 appea 

kind of give a general discussion of my methods of 

administering the covenants, trying to give them some insigt 

on how the first few years were done. 

And then when you provided this information at that meeting 

did you rely upon any of the preliminary plats or any of the 

Somerset plats? 

Well, I would have relied on the covenants forthose 

partiC\.llar plats that they were applied to. You know, if a 

situation applied 10 a certain lot in the covenants for that 

particular division, I would have probably referred to in 

some way, shape or form. 

VVhal about any ·· did you present any preliminary plat 

documenls or files to the committee at that ~me? 

I may have in terms of getting records from a title company 

or something like that, but I don'! recall having copies of 

New, to the prior question I asked you, what I'd like to have 21 subdivisions in my hand at that time. 

you do is ;f you would to nip ahe<ld. I apologize for 22 Q Uh-huh. Do you recall what exact documents you did give to 

jumping ahead in exhibits. What I'd like to have you next 231 the committee? 

look at what's been marked as Exhibit 10. very bottom. And 241 ~ No 

I'd Ii"e to ask you if you recognizewhal'S been ide~~ 25L: ~ri9hl Let's just jump 10 another question here then if 

(206) 583-8711 



I may, 
. 13 1 

How many plats have you developed over your lifetime I 
2 

3lA 
41Q 

5'A I 
6 Q 

of working in land development? 

Oh, probably, a dozen. 

A dozen? 

Yeah. 

Okay. 

7 A Ten to 12 -len to 12 plats. 

8 Q Okay. And have these been principally in King County, 

9 Washington? 

10 A Yes, yes. 

I 
! 
! 

Uh-huh. 

Okay, And how long have you been kind of engaged in that 

process where you would have bceri~2;'ii1~ to these types of 

plat hearings? 

7 

A Well, with my company, which I'm looking at the records now 

was probably fonned in '74, maybe even '75. 

8'Q 
I 

91A 

lOi 

Okay. Approximately, '75? 

Yeah, With Somerset, I think only one subdivision I was 

involved in --

11 Q And they've been in suburban and unincorporated King County? 11 i Q 

121 A 

131 Q 

141 
151 A 

Okay, 

. 12 A Yes, yes . 

13 Q Both? 

14 A Yes. 

15 Q And so -- and I'm sure you've been 10 plat hearings then. 

tS A Yes. 

r!, Q f\lldj!~ P,srt of the platting process, I'd like to have you 

Hi Iqok at what's been marked as Exhibit 4, which should be 

;l.~ ng~1 .in .front of you. 

20 A Is that here? 

21 Q Yes. That's - yes, those statutes, arld that is during the 

22 

23 

platiing process there are almost always hearings, are there 

not? 

24 A Correct 

25 Q And were these long plats or short plats? 

- in the platting process, 

All right. So "d like 10 have you look at Exhibit S if you 

would. 

Okay. 

16 Q It's just a copy of the plat map. 

17 A Okay. 

18 Q And, Allen, if you want to look at it. . 

And by the Somerset Divisions , I'd like to have you 19 
I 
I 

I 20: identify that if you COUld. 

1211 A Somerset Ridge? 

1221 Q Uh-huh. 

I 23/ A That was my own company. 

241 Q Okay. 
25 A That was not with EVergree~_Land at the time. That would 

PI ======-==-=======-==1~4i I .. 
1 'A They could have been both. I 1 I have been my own company, did Somerset Ridge. 

2 Q Okay. 21 Q Okay. 

3 A 

4 

5 Q 

6 

7 A 

8 Q 

9 

10 A 

11 Q 

12 

13 

14 A 

15 Q 

161 A 
17 Q . 
18 

19 A 

20 Q 

21 

22 A 

23 Q 

24 
25 A 

Yeah. We did - I think I did in my career, did about two or 

three short plats, mostly were long plats though, 

Okay. So long plats, meaning that there would have been a 

hearings examiner or -
Yes, 

- planning commission who would have reviewed a plat 

application? 

Exactly. 

And then are you familiar with the process whereby either a 

31 A Okay. 

4 . Q Do you want to mark where that would be with just a red X, 

5 and put, "Somerset Ridge," next to it. 

6 A It's SR. It's marked SR on the map. 

7 Q Okay. And then the subject lots that we're involved with, t 

8 believe they're lots 117, il looks like. 

I
· 190 ~ 
, 11.1 A 
I I 

Which plat? 

130 - well, that would be -

Which plat? 

planning commission or hearings examiner makes findings of i 12 Q 

fact and conclusions of law? ! 13 A 

That would be No, 4, Somerset Division No.4, 

Okay. 

Yes. ! 14 Q 
I 

He receives evidence to make those findings and conclusions? 115 
I know that those are really compressed and very teeny tiny 

lots displayed, 

Well, I can understand. I know what you're talking about. 

Go ahead. . .A 
Yes. 1'16 A 

And then there is a - what's called a preliminary plat 17 

decision that's made by the hearings examiner? 18 Q But were you involved in the platting of lots 130, 117 - I 

Correct. 

Okay, And did - do you typically see conditions that are 

attached to plat approvals? 

Yes. 

Okay. And there might be state environmental policy act 

mitigation conditions and those kinds of things -

Yes. 

19i think we're rnissing one more for the-

2°1' A No. 
21 Q - Saunders. No? 

I. 22321 AQ No. 
Now, in the one plat which you were involved in that was p~ 

A Yes. 12
245 of this -- this looks like a master ptan? 

~--------------------------------------~ -------------------------
l1arlis DeJOn~ag~ 7'(gciates (206) 583-8711 



I 

11 Q 

21 
! 

; 

31 
4! A 

51 
6 i Q 

71A 
8, 
SiQ 

I 

~r 11 Q 

A 

13 

14 Q 

15 A 

161 Q 
. l 

17 

18 A 

~9 9 
20 
21 

22 
23 A 

24 
25 

(---
2 Q 

3 A 

4· Q 

5 A 

6 Q 

7 

8 

9 A 

10 

11 

12 

13 

14 Q 

15 

16 

17 A 

16 Q 

19 

20 

21 

22 A 

23 Q 

24 

25
1 

Gerald H a r kl :·r~:::···i-i~'5;"'~'*irie~c : ·>'t'\:0;t:""(' ,¥G"fi;"'t':;;\;";''''";' ; .'' 'i' 
------"--"'--'-' 17 1 I A 

Okay. Of the Somerset master plan. Were there findings of That's true, yes. 

fad and conclusions of law made by a planning commissioner 2 I Q 

or by a hearings examiner, if you can recall? 

I think thaI was the City of Bellevue, and I believe that was 

planning commission. 

Somerset NO.4? 

~omer -- no, I don't know about Somerset. I didn't - - was 

not involved in Somerset 4 platting. 

Oh, I see for the Somerset Ridge. 

Somerset Ridge. 

I see. Okay. 

J think Somerset 4 went under King County, but I was not part 

of the platting process. 

Okay. 

Ithad been done prior to my employment at Evergreen Land. 

To your knowledge, were there written conditions of approval 

(or any of the plats? 

Lassu!l'le so, yes. 

Q~~y.And as a part of those conditions, would -- well, did 

you review any of those plat conditions or the like before 

you m;;ide your declaration in this Granville vs. Devaney case, 

which appears on Exhibit 37 

From my recollection, there was not -- J don't know the 

answer to that question, but I do tell you that my - my -

in running the building committee, we would be - the 

p,inc;p" "orumeot we WO"~ ,0 by w,"W b. the ro~""" 16
1 

I see. 

O~~ I 
All right. That was not my question. 

I know.' 

The question was, were you aware of any conditions of a 

approvallhat you would have relied upon in providing that 

infonnation back in 1989 when you -

Well, I was in the building regulations. I would normally go 

with the lot development. I mean, I would be aware of 

that -- those regulations. That would be part of the process 

of approval of a subdivision, which would be pretty much 

boilerplate from King County. 

Okay. But other than the King County code, you can't recall 

providing any information on the plat approval conditions or 

any findings of when you inked you r John Henry here in 1969? 

No. 

Okay. To your knowledge, were there findings of fact and 

conclusions of law and final - or not final, strike that -

preliminary plat actions thaI were taken by a hearings 

examiner or planning Commission for Somerset 47 

"m not aware of it. Okay. 

:3 

4 

5 A 

6 Q 

7 A 

8 Q 

9 

l 10 A 

111 Q 

112 
! 13 
i 
114 

! 15 A 

! 16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 

22 
23 

24 
25 

2 A 

3 Q 

4 

5 A 

6 

7 

8 

9 

14 

15 

16 

17 

18 Q 

19 A 

Q 

21 A 

22 Q 

23 More likely than not, because there was a plat hearing. there 

would have bean such findings of fact and conclusions of law, 

would there not have .been? 
124 

2S 

And would there not have been a preliminary plat decision, 

whil;h the statutes t gave you would have required at that 

time? 

Yes, sir, yes. 

Okay. JllS! mOving right along -

Uh.f)uh. 

-- if I would, as part of that platting process, I'd like to 

have you identify what's been marked as Exhibil No.5 -

Okay. 

-- and ask you ·if. youcan.idenlify any of these two letters 

for the preliminary plat of Somerset. It doesn't identify 

which one, butthereare two letters. One is daled March 

25th, 1960 and Aprll61h, 1.$92. 

"m no! aware .ofeither one . 
. 1,"." , 

Were you employed at thartil11e --

No. 

-- by Evergre~n Lano). ~~S',~}~!8Q19.r'\Zii'!' ;,;;d,i;\i'~~i 
No. 

No. Okay. On the firi;I',~i~~~I[~~~i.i!~:~~~~:7!~j\~!".'m 

poor copy, 

submitted a col'1lpre~~n$iVle ,pla" 

Yes, uh-huh. 

thi$ plat? 

Wei!,lwould 

intention. In 

remaining portion cif the 

basically, a master 

divisions that would be 

an overall road and 

All right. 

Okay? 

Makes eminent sense, 

Yeah. I hope it does. 

And then on this following 

have an arrow pointing, or 

in your copy, it says, ''The sla 

preliminary plat approval w~lc;h 

Marlis . D~.~~~.~c,;19~o/4§ciates 
. : : . ,'" ,- ,- ' . - , ' , ' - . - " " ~-~'" j' 

(206) 



, 
1 

! 
1 I conditions of the approval of this plat." 

21 A Yes. 

3 ! Q Do you see that? 

4 A Yes. 

5 Q Do you know if there were any issued for Somerset Division 4 

that were recorded as part of the process or prior to the 

final plat being recorded? 

Well, this was approved in 1962. I came along in 1968. 

5'A 

6 

homeowners association, would the homeowners association 

have had these records? 

There was never a homeowners association in Somersel 

Somerset Division 4? 

No, there was never a homeowners association in Somerset. 

Okay. 

7 Q Okay. What is the •• 

8 A There's a Somerset Community - what they call- they call 

I see. i 9 , it community association, but not •• . I ! 
10 A 

11 

So I would have been aware of the conditions of -. that would : 101 Q Referring to Exhibit No.1 O? 

ha.ve been on the face of the plat when [became an emplo1.ee 111 A 

12 

13 Q 

14 A 

15Q 

1.6 A 

17, 

of the company -- . J 21 
All right. . 

But never recorded and never recorded Somerset Homeowne 

Association. This is sort of a volunteer group thal- that 

tries to administer the covenants or look atthe covenants or 

at least work in trying and - and continue the development - and I administered the covenants. 1411 
What about the conditions of preliminary plat approval? 115 
Probably not. Been the final plat we'd been working off, \ 16

1 

of the organizalion. So recognize that there was never a 

homeowners association. There should have been one, but 

there was never one there, never one ever developed or 

recorded. 1i'11 .
bec;ause th. at's what would be the final direction issued by i 171 
ttieKing - or by King County. 18 

19 Q Okay. 50'- 19 i Q Okay. 

20 A Preliminary would not - preliminary -- this would override 

21 i.,:,. the':'preliminary 3pproval, final - frnal approval. 

22 Q Okay. And can you - what - what law are you citing or case 

23 

24 

251A 

a(e you citing that says that a final plat proceeds 

preliminary plat conditions? 

Just experience. 

I 
Q Okay. 

2 A Yeah. 

3 Q Ail right. You're not aware of a statute that says that. 

4 A No. All [ know is that you can't move ahead and develop a 

5 I plat until you have final plat approval, and you can't 

61 develop from a preliminary plat. 

7 Q Okay. 

S A Okay. 

9 Q And do you know which statutes or codes you're referring to? 

10 A No, I don't know that. I don't, no. 

11 Q Okey. All right. So the point is, the point rm trying to 

12, 

13
1 14. 

15 

16 

17 

18 

get at here, are you aware of any documents that would 

disclose what the conditions of the preliminary pial approval 

are, where we would find those documents? 

A Well, King County would have records of those filed 

somewhere. and it's in the archives at this - you know, this 

is 50 years ago now. So if we had to go back and look at 

preliminary plat records today, you'd have to go to the 

19 archives of King County to resurrect lhose. Okay. 

20 Q So do YOll think that the applicant also had copies, your 

21 predecessor, Evergreen -

22 A Oh, I'm sure they did. 

23 Q - Development? 

,20 A 
I 

Okay. 

I 

21 Q 

221 A 

23 

So this is a voluntary organization? 

124 

[ believe it is, yeah. It may be an association. They have 

dues or pay dues and everything else, but it's not - I 

don't - I don't know the official status of that 

association. We never had an association when I was workin J25 
22 I~================================~~~. 

1 I with Evergreen Land Developers. Okay. There was a - this 

21 was a building committee. quote, not a recorded instrument a 

3
4

1 all It was a -- it was the developer, me. administering and 

i trying 10 help administer the covenants, arid mainly - and 

1 5 mainly to - to permit work with the builders in permitting 

6 ! their house to be built, so it wouldn't interfere with the 

I, 87 view of somebody that's already residing on the hill. Okay. 

That was my job, one of my jobs. 

19; Q Okay. 

i 101 A Okay. 

11 Q Did that cover Somerset Division No.4? 

12 A Yes. 

13 Q All of the lots in Somerset Division 4? 

! 14
1
i A If there was vacant lots at that lime when I was employed. 

1151 yes, that would have been SOmerset 4. 

16 Q Okay. 

17! A But as a representative of the developer. 

,81 Q And then leI's tall< about that status. You - you were 

191 employed as the project manager as I recall? :4E: 
20 A I started out as the planner. Okay. Gradually, it evolved 

21 j into a project manager position. 

i 22! Q And then if you would not mind looking at Exhibits - it 

: 23 should be SA and 8B. 

24 A Oh, sure. yes. I would guess that they 1II0uld have It. yeah. 24 i A Okay. 

25 Q And just how these records would have bef¥n tr_a_n_sm __ it_te_(!_.I~o_lh_e-.J 25~_ These are the covenants I think you just testified about? 



( 
'-'" 

c. 

4 

5 

6 

7 

8 

9 

those covenants, and on SA, Mr. Harkleroad, you'd see some 

signature blocks. 

A Let's see, SA? 

Q Yes, 8A, and I'm looking at -- this looks like Volume 4110 

page 572 of King County plats, I believe. This is auditor 

file 5237074? 

A Yeah. 

10 Q And I hope you have the right page number. It looks like you 

11 have a little different version. I think you have 8B, as in 

12 boy. But - but that's all right. 

13 A Okay. 

14 Q Just stay with that document. 

15 A Thank you. 

~ 16 1 Q Stay with that document. Your - you do not appear, do you, 

171 ~sa $ig\'llil lo~ to these covenants, do you? 

.1~! A l-Jo., 
19 Q And you were never the actual owner of the property being 

.20 platted, were you? 

21 A No .• 

22 QAndyou were not the applicants (or the properties being 

23 platted, correct? 

241 A Division 4. 

A 

Q 

:1 
91 

101 A 
1d Q 

12 A 

And you did not hold any right, title, or interest in the 

property. the subject to these covenants at.that time? 

No. 

All right. Almost done. And then jusl so I understand 

this. At the time when you made your declaration, which is 

identified as Exhibit No.3 in 1989, you were an employee 

only then, were you not, of -

No, this is 1969. 

Uh-huh. 

Long 90ne. 

13 Q Okay. You're long gone. 

i 14 A After '74. 

115 i Q So you were not even an employee at that time -

1161 A No. 
i : 
! 17: Q - of-
I I 

18 A No. 

·19 Q - both Evergreen Land Developers, Inc.:were you? 

20 A No. 

21 Q And the same thing, you were not an employee of the 

i 221 Detroit -
. 231 A N ! o. 

25~ Qkay. You were the applicant for Division 4. 

24~- Federated Development of Detroit, were you? 

25 A No. 

~ . 

1 A No, no. 

2 Q No? 

~ I~ ~ '21 Q You may have already answered this, b.utyou didn't - you did 

not produce any plat records that you reference in your 

3 A Ask that question again. 31 declaration; is that correct? 

4! Q 

51A 
6)Q 

~l~ 
91 

:~IA 
121 Q 

13 

14 

15 

16 

17; Q 

'l8i 

19 A 

20 Q 

21 

22 
23 

24 
I 

25i A 
I 

Were - were you the .- did you have any ownership status -

No. 

- with Somerset Division 47 

No. 

And the signatures that appear with the signature blocks that 

appear on Exhibit 8B. your n3me does not appear as a person 

having any right, title, or interest in the property, right? 

Correct. 

I'm going to ask the same question on 8A. 

MR. SAKAI: Could you stop just for a minute. Could we 

go off the record for just a minute? I have a question. 

MR. WILLIAMSON: Sure. 

(Off the record.) 

(By Mr. Williamson) So the other one is BA, Mr. Harkleroad. 

I'd like to direct your attention to next. 

Okay. 

And thai is the same question on the tast pages. This is a 

4 I A I don't believe I did, no, because ! did!!'t have any. 

5 : would not have had any records. 

6 ! Q By the way - J;t. 
71 A The only records I have of Somerset. and I think those have 

8 1 

I 1: 
i 11 

been destroyed now, was Somerset Ridge, Which was a 

development that my company did on Somerset. okay, later 

years, and that would have been 1970 -I want to say '77. 

'76, '77. 78, '79, somewhere in that time frame. 

12: Q Okay. So you say the records were destroyed. Do you know 

d 
14 

, 15 
i 
I 16: 

i 111 
1 18 

19 

20 

who should be contacted on the location. the whereabouts of 

these - these old platting fifes, preliminary plat files? 

A Weir, I think having no knowledge of where Federated is even 

an organization today, Federated Development, I would gues! 

that the best approach would be King County. The archives c 

King County would have records of the hearing, the plaiting, 

the preliminary platting, the final pial Okay. 

MR. WILLIAMSON: We could go off the record for just a 
clifferent volume, Volume 4110 beginning at page 568, and at 21 minute, Laurie. 

the back It has - on page S72 it has some signature blocks 22t (Off the record .) 

and some signatures and the question again is, is. your _. 23 Q I do have a question, and that is following your testimony is 

your signature does not appear·· 24 that do you agree that the covenants, conditions, 

No. ---~_J 25 _.restrictions which you ioentified just in your last 



c -. 

~I 
31A 

:I Q 

6 1 

71 

testimony, Exhibits SA and B, that they were intended to 

implement the ptat restrictions? 

Yes. 

And then what ('d like to have you do is to look at the 

complaint, which is at E:xhibit No.2, and there is an 

attachment that Counsel AUen Sakai, who is present, aUadled 

to the complaint. 

S A Okay. Got it. 

9 Q Okay. And you see where it says, Plat Restrictions (Somerset 

10 No,4). 

11 A Righl.\lVhere are you? 

12 Q 1t:s}lle~eCOnd to last - oh. "m sorry. 

Yeah. 

!t'slhe.-right there. 

A. 'Okl3Y: ' 

~:ijr.lrl~~~~1qf:~~~~r~hipi::h~lnged or tra nsferred whereby 

portion of this plat shall be less than 

i~(:r~'~I~st'rictil,leCClvenants filed under Auditor's Ffle 

restrictions otherthan, to your Icnow1edge, what would have 

2 A Can I ask a question? 

I : I ~ ~:·;'W'";t ~ 0'" a'".' 
'

I 51 Q Yes. 

61 A Period. 

I 'I 
I : i 

MR. WILLIAMSON: We're off the record. 

(Off the record.) 

MR. WILLIAMSON: We have no further questions. 
I ! 
I 10· EXAMINATION 

i 111 BY MR. SAKAI: 

1121 Q Let me have - my name is Allen Sakai, and I've gol at least 

1
131 a - just a couple just from following up. If you could take 

141 a look at Exhibit NO.1 0, which is the May 28th, 2009 

, 15, leiter. I just wasn't quite su re i understood your answers 

·1' 1
17
6I
i to Mr. Williamson's question. Did you say that the CRe did 

contact you before this letter went out? (s that what you 

, 18 hail answered? I just can't remember what you said. 

(Pause in proceedings.) 

Maybe I can go forWard. 

I Vias thinking that -

22 Q You mentioned something about a broker for Caldwell Banke 

23 contacting you? 

241 A Yes, yes. 

25L And was 'hat in relation Lo this Exhibit 10? 

· ~~~~~======================~~==~303 r . ================= 
1 appeared in Ihat file that was identified, the Auditor's File 1 1 A I don't know. I don't remember. 

252370747 2 Q Okay. 

3 A Not that I would have any .- no, I wouldn't - I couldn't 3 i A I don't remember the Meyers' name. 

Okay. 4 imagine any other restridions. 

I ~ ~ 5 Q So lei'S jump to - I think we're almost done. Just are you Okay. Sometime before this period, I was contactea by -- I 

can't recollecllhe name. But any ways, and he was -- lived 

in Somerset -- lives in Somerset, and was on the committee, 

one time, and I think he was still trying to help resolve 

6 

7 

:IA 
10 1 Q 

111 
121 A 

! 
13 Q 

14 A 

15 Q 
I 

161 

17 A 
18 

19 

201 Q 

211 A 
22 Q 

23' 

24 A 

25 Q 

aware jf there were any other plat restrictions other than 

what was included and is the subjecl to the restrictive 

, 6 1 

I 7/ 
covenants, were you aware of other plat restrictions? 1 8 i 

No. I 91 
And ii's these plat restrictions that you've identified then )' 0 

and which have been marked Exhibits 8A and 88 -- 11) 

Yeah. 112 

-these guys- j'13 1 

Yeah. 141 

- that you just identified that •• did you rely upon those I 151 
I I 

when you signed your earlier declaration in December of 1989? ! 161 
The answer would be yes, because that's - that's what' was 17 

essentially trying to base my decisions upon, would be the 181 

this issue. Whether th is is the issue or it was another one, 

I don't recall, but the conversation f had with him was 

before this letter was written, and it could have been - so 

that's two years ago now. It's - irs been two or three 

years ago when - when they contacted - asked me my opini 

and - and we've known each other for 30 years. so it was a 

friendly conversation that just, you know,how did you go 

about administering the covenants and what would you do in 

this situation, and how would you resolve it if you could 

resolve it, and that was - that was the conversation. 

covenants. 

Okay. 

I 19 Q But, again - and rm just trying to be very clear. 

1
20 A Yeah , yeah. 

And whatever parlicular subdivision they applied to. 

I'm going to take a Iitlle two-minute break with client's 

. 211 Q You're nol sure if that particular contact was in relation to 

j 22 
I 

the Meyers' -

representative here. 123 A No. 

Okay. 24 Q - tree. Okay. And then you said you appeared before the 

And why don't we take a five - well, let's make It a_s-,ev_e_r'l_-_--'! 2sL CRC at one someone's home? 

Marlis DeJon~ageJlf52'ciates (206) 583-8711 



A Yeah. But that would have been .- wasn't there another 

2 

3 Q 

letter in here, or are we only talking about this one? 

That was the only one that's -

4 A Okay. 

5 Q 

6 A 

7 

8 

9 

10 

11 

12 

13 

- that's here. 

Somehow I was thinking there was another letter. That would 

have been way before this time period, that meeting. I don't 

know what I said, Bill, before, but I think I was a bit 

confused on the time element. But that -- when I met with 

that group, that had to be seven, eight, nine years ago when 

I got together with that group, because they were sort of 

refonning a architect - what they call an architectural 

control committee or the building committee or the government 

~vievrc9mll1ittee~ whatever you want to call it. They're all 

, sort of one in the same, Okay. So it would have been -. 

'«hlii;[)J ,~.t99wrLwithJhat !;)foup it would have been seven. 

- other than having met him here at the deposition? 

No. 

And other than speaking to Mr. Williamson about the 

scheduling of this deposition, do you know Mr. Williamson -. 

No. 

-. or have never worked with him? Did you talk to anybody 

else to prepare for this deposition? 

No. 

g MR. SAKAI: I don't have any other questions. 

10 EXAMINATION 

11 BY MR. WILLIAMSON: 

12 Q I just have a follow on in strict reply I guess so I'm not 

13 exceeding the scope of Mr. Sakai's questions. I believe you 

14 

15, 

testified you were aware of findings of fact and conclusions 

of law for Somerset No.4, but you didn't participate in the 

16 hearings for that. Did I understand that correctly? 
I 

~~k?'g'1\ii'<A.¥:;i'j)1ii/t)M;~:;~H;J'f~ill~~g;~;~!)~ITr~~~; ~ ~go. 17 A That's correct. 

18 Q Okay. And that the only-

( 

\ 
'., 

A But let me just - aware, but years later -

Q Yes. 

A - when I got employed. All right. 

22 Q Okay. So you were aware years later. And I think you alread 

I do not remember any names being mentioned. 

Okay. 

23 testified to this, but you didn't -- you're .- you're not -

24 24 you don't know where the records of the preliminary plat -

25 A There may have been, but I don't recall it. 25: A I can only assume --

34 
Q Well, that's okay. I just wanted to make sure I understood 1 Q - are for --

2 the timing also. 2 A - in the archives of King County, 

3 A Okay, yeah. 

4 Q Maybe I'U just kind of summarize this. Mr. Williamson asked 

5 you a number of questions regarding your knowledge of the 

preliminary plat documents related to Somerset in - in 

4 

5 

6 6 

7 

8 

response to them, you've made I think some certain statements 7 

saying you assumed this, assumed that. Did you actually -- 8 

9 do you recall actually reviewing the preliminary plat 

10 documents for Somerset? 

11 A Which division? 

1 Q Division 4. 12 

1 A No. 13 

14 Q And were you aware of the actual findings of fact and 14 

15 conclusions of law jf there were any with respect to Somerset 15 

16 No.4? 16 ' 

17 A Well. the answer would be yes, but recognize that I came to 17' 

18 the organization many years after this ~ the final plat was 

19 created, so it was just having the document in front of me - 19 

Q Okay. 20 

A - to enforce that particular covenant that applied 10 Ihat 21 

diviSion. 

23 Q Just a couple of general questions again. Do you know 

24 Mr. Smolinske, or have you ever spoken to him -

25 A No. 

22 

23 

24 

25 

MR. WILLIAMSON: Okay. That's all I have. 

THE WITNESS: Okay. 

MR. WILLIAMSON: All right. You are free to go. That 

concludes the records deposition. 

(Whereupon, at 2:49 p.m. the deposition was concluded. 

(Signature was reserved.) 
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19 

20 

21 

22 

23 

24 

) 25 

PROCEEDINGS 

DECEMBER 16, 2011 

UNIDENTIFIED SPEAKER: Please rise. Court is in 

session. The Honorable Gregory Canova presiding. 

UNIDENTIFIED SPEAKER: 

UNIDENTIFIED SPEAKER: 

Good morning, your Honor. 

Good morning. 

THE COURT: Good morning. We are here In the matter 

of Saunders and O'Brien versus Meyers, and the Meyers' 

Revokable Living Trust, et. al. 

First matter before the Court is a preliminary matter 

motion made by the defendants to strike specifically 

noted portions of declarations supplied by and in support 

of either plaintiff's motion for summary judgment or 

plaintiff's opposition to the defendant's motion for 

summary judgment together with certain exhibits attached 

to those declarations, and the related portions of the 

plaintiff's brief, which reference and base arguments 

upon those declarations and/or exhibits. 

Having reviewed the briefing and authority cited by 

the parties in support of and in opposition of the 

motions to strike, the Court is persuaded by the 

arguments and authorities offered by the plaintiffs, and 

is denying in its entirety the defendant's motion to 

strike. Sign the order, and the form proposed by the 

2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. J 25 

Finally, the plaintiff will be allowed the final 

opportunity in oral argument to reply to the opposition 

to the plaintiff's motion for summary judgment . 

That's the structure . I don't expect that either 

counsel will be able to follow it to the letter, and the 

Court will not hold you to that. That's simply a set of 

guidelines that you can utilize, if you wish. The 

information between those four sessions will be presented 

in its entirety, I am sure. 

for the defendants. 

I'll hear first from counsel 

MR. WILLIAMSON : Yes, your Honor. Good morning, 

your Honor. Good morning, your Honor. Bill H. 

Williamson, attorney for the defendant Meyers who are 

present in the courtroom today. 

your Honor? 

THE COURT: You may. 

MR. WILLIAMSON: Thank you. 

And if I may approach, 

If it pleases the Court 

and counsel, this is about historic facts, your Honor, 

involving the plat of Somerset, as the Court is aware of, 

for reference purpose this is -- it appears as Exhibit 2 

in the cross-motion filed by defendant Meyers, and it's 

the King County I-map, and it shows an orientation to the 

north, and here are the westerly views that are -- that 

are the subject of this case. You will see that the 

Meyers' property is to the far west and -- and I have 

4 
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1 noted on that 1970, that's the date that they constructed 

2 their residence. You see plaintiff O'Brien. They are 

3 prior owners. They constructed of course in 1963 . And 

4 the Saunders, you will see, they constructed in their 

5 residence in 1973 after the defendant Meyers. And the 

6 tree is prominently shown in the photograph. 

7 Your Honor, I believe as part of the facts, which the 

8 Court has reviewed, and what I 'd li ke to focus on is what 

9 the building committee wou ld have reviewed in 1963 when 

10 the O'Brien's property was first constructed. And 

11 counsel, this appears as part of the Ward Carson 

12 declaration. Your Honor, these I'm handing out to again 

13 show tha t -- that you can see what a plat is, your Honor, 

14 and I deal with clients who develop plats, and of course 

15 this is nothing unusual. The property has been nuked. 

16 It's been graded. The Court sees roadways, and of course 

17 left on this 1960 photograph that the Court has, that the 

18 photogrammetrist, Ward Carson obtained from Aerometrics, 

19 which used to be Walker Aerial Survey is what's left of 

20 all of the vegetation on the Somerset plat, and this is 

21 the Somerset master plan photograph. 

22 And then if the Court flips over the Court will see 

23 what happens as part of this plat gets filled in, and as 

24 part of Somerset Div ision Four you will see the red M and 

i 25 I the O. M is f or the Meyers, and 0 is for the O'Briens, 
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1 and S is for Saunders, and the photogrammetrist has 

2 written tree area of TR . And then on the back page of 

3 that you see a blowup showing the same photograph, but 

4 it's showing the same tree located on lot 117, that is 

5 the Meyers' property. 

6 Your Honor, what followed thereafter is, and these are 

7 publicly available photographs that appears as Exhibit 11 

8 in the Meyers' cross-motion , and if you would be kind 

9 enough to hand that to the Judge. This is the King 

10 County assessor's photograph, your Honor, of the 

11 O'Brien's predecessor's home who is the plaintiff In this 

12 case, and I see a 1959 Nash Rambler that my dad used to 

13 own, and that as children we tried to hide from our 

14 friends because we were embarrassed of my dad's 1959 Nash 

15 Rambler, but that's showing the date of this photograph, 

16 and if the Court would -- would also see, not only do we 

17 see the Meyers' Maple tree in the immediate background, 

18 which is adjacent to the O'Brien property, what we see 

19 are other large trees on the horizon that were left as 

20 part of this development in 1963. 

21 And the importance of that, your Honor, lS as we get 

22 into the covenants, conditions, and restrictions we we 

23 get to the point of -- of showing the Court when these 

24 covenants were recorded this was -- this was -- these are 

\ 25 j the facts showing what trees were left as part of the 
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tree line, and these are large, fully mature trees that 

were present on the site, and that this is -- this is 

what happened thereafter when the predecessor to the 

covenant, covenant review committee, namely, the building 

committee, Forever Green started reviewing building 

permit applications and building plans. 

And I think the Court has seen where -- where we have 

argued that the building committee would have approved 

these plans in 1963 for the O'Briens, and thereafter for 

the Meyers knowing that this tree was on lot 117, and, in 

fact, plaintiffs do not dispute any of the facts 

contained in the Meyers' declaration, your Honor, as we 

show again this is part of the Meyers' declaration, but 

it appears as Exhibit 2B. 

Counsel . And the photographs historically, 

your Honor, show at the very bottom vacant lot 117 , which 

is the building site of the Meyers were looking at it. 

Behind at the very bottom photograph just that the house 

that appears in the background is the O'Brien's 

residence, your Honor. 

So in 1969 you can see at the right-hand corner there 

was a tall unleafed tree which appears, this had to be 

taken sometime in the late fall or winter, and, in fact, 

it is December 1969, and then you can see that 

immediately thereafter in January of 1970 the Meyers' 

7 
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home is well under construction, and of course in 

November of 1970 it's about complete. The Meyers' 

predecessors were the O'Brien predecessors. Could have 

objected at any time, your Honor, under paragraph four of 

the covenants, conditions, and restrictions and did not. 

They could have -- they could have -- they could have 

objected themselves in 1963 when they were purchasing the 

O'Brien lot and constructing the O'Brien residence, and 

they did not do that. 

And so what we think the case about is is the, if the 

Court allows evidence on surrounding circumstances, which 

the Court is doing, then the Court would have to throw 

out 40 years of conduct by the prior building committee, 

your Honor, where none of the plaintiff's predecessors 

came forward. Just didn't do anything. They sat on 

their hands for 40 years until recently, and then we had 

this secret reconsideration. 

The Court has seen all these facts, and which --

which -- which really begs the question as why was this 

lawsuit filed? And we contend that -- that as -- as has 

been stated at in Exhibit 6 when we started getting into 

this point, your Honor, two years ago my clients received 

this at their doorstep from, I believe, plaintiff Mike 

O'Brien saying he just wanted bits and pieces of this 

house or of this -- this -- this tree limbed. There 

8 
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wasn't anything about removing the tree or doing the Jay 

Buhner buzz cut, and I failed to mention, your Honor, 

that this tree in 1964 was measured by the -- by the 

photogrammetrist at 70 feet. 

challenged. 

And that has not been 

You've - - you've seen declarations from my clients, 

the Meyers , saying that they -- that they did trim the 

top of the tree . They did reduce the height to 63 feet, 

and they have -- they have maintained it every other year 

for the last 40 years. They have been doing this 

bi-annually. And so this is not the case for where this 

tree has been growing wild. 

The result of this second CRC decision, your Honor, 

would be, this is what I have drawn based upon a 

facsimile of my attempt to show the Court of what will 

happen here, and I 'm referring to Plaintiff's Exhibit C5 . 

They would essentially box the guts or box this tree into 

a very small, how would I call it, configuration or what 

they have asked here is -- is to have the tree entirely 

removed. 

The point of these historical facts , your Honor, is to 

show that there was not a total -- well, that there was 

not any right, there was no covenant for any totally 

unobstructed views. That was not in the covenants, 

conditions, and restrictions. Otherwise the language 

9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

that appears in section ten would -- would have not 

appeared . All the -- all the -- well, I will step back 

here. All the plat developer had to do, your Honor, was 

-- was just simply says there would be no trees, and that 

any plantings are going to be -- be seriously controlled, 

and that just did not happen, your Honor. 

And, in fact, as we get into how the parties conducted 

themselves, and how they looked at the covenants even as 

late as one week prior to the first letter that came out 

of the CRC committee, your Honor, handing out Exhibit 6. 

Counsel. What we have, your Honor, lS we have Gary 

Albert sending an e-mail to Steve, Steve Molinski, who lS 

the son-in-law of the Meyers, saying to clarify the issue 

on existing trees at the time of the covenants, aka 

grandfathered, he notes in paragraph two, original large 

trees that were already tall enough so that the neighbor 

did not have a particular view at the time of the 

covenants could continue to grow higher. There would be 

no taking of view, since there was no existing view to be 

taken. 

And one year after this letter, and after the first 

decision this -- this secret meeting apparently took 

place by residents who I'm sure are, in fact, seated In 

-- in the audience today with the -- the CRC, your Honor, 

that my clients were not even aware of. This was not 
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brought to their attention. That was done in secret. 

And the interesting part of this is that even in the 

letter dated April 27th, 2010, which asks for this 

boxing, as I've described to the Court, I'm going to hand 

Exhibit 14 to your Honor. If the Court looks at these 

photographs you'll see the arbitrary line that has been 

drawn which Tina Cohen, who is the arborist, says will 

kill the tree. And we look at the second photograph, all 

this is getting washed out, but the Court will see 

multiple trees in the skyline that were taken in February 

of 1975 by the Hodgsens. 

So, your Honor, the~e has never been a pristine, 

uncluttered view. There's been a panoramic view, but 

it's never been unobstructed with a view porter that is 

treeless . And that's what the plaintiffs want in this 

case that they are not entitled to. 

THE COURT: Counsel, for your information, you have 

seven minutes remaining in your total argument time . 

MR. WILLIAMSON: Okay. Your Honor, if I may 

reserve -- well, let's see. You are not going to let me 

reserve anything because of these -- the way the Court's 

structured argument today . 

THE COURT: Well, you will have an opportunity after 

the plai ntiff argues . 

MR. WILLIAMSON: Right. So it's 20 minutes overall? 
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THE COURT: 20 minutes total. 

MR . WILL IAMSON: Okay. Then I will close here very 

quickly, your Honor . Your Honor , we have equitable 

defenses as the Court has read in the cross-motion, and 

there are good reasons for that. We have -- we have 

plans relying solely on the statements of Gerald 

Harkelroad, a former employee, not an original creator of 

the plat. He was not even the applicant . He was -- he 

was a manager for them, and what they have attempted to 

do is to avoid having to do the covenant amendments under 

paragraph ten to -- to basically take out all of the 

trees, and they have tried to use Gerald Harkelroad's 

declaration in an entirely separate case to overcome 

having to amend these CC & R's to allow the new CRC to 

come in and supplant and change what the old building 

committee did 40 years ago . 

travesty , your Honor. 

And that is an absolute 

This is a shameful case that should never have been 

filed, and for -- for this to be done in secret where the 

facts are not disputed, this Court should apply these 

equitable remedies f irmly against the plaintiffs, and I 

think with that I will reserve any remaining time, 

your Honor. 

THE COURT: All right. Thank you , counsel . I will 

hear from counsel for the plaintiffs. 
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MR. SAKAI : Thank you, your Honor. Just one quick 

thing. I at least object to the, not to the photograph 

C5 that was presented by Mr. Williamson, but he admits he 

drew the red line, the square on that C5, and I don't 

think that's accurate or appropriate. 

in, but not the red line squares. 

The photograph lS 

THE COURT: I'm considering the photograph for 

illustrative purposes only. 

evidence. 

It's not substantive 

MR. SAKAI: All right. Thank you, your Honor. 

THE COURT: In support of or in opposition to the 

motions. 

MR. SAKAI: I guess from the plaintiff's perspective 

we have got -- Somerset is a hillside community above 

Factoria and Bellevue. Sweeping views of Mount Rainier, 

Bellevue, Seattle, the Olympics, Lake Washington, Lake 

Sammamish. Defendant's argument didn't even focus on the 

covenants themselves. It's a two sentence provision in 

section ten . You have read it. I believe that it 

creates two categories of trees . The existing trees, and 

the new trees, and the proviso, the conditional maximum 

height of each of those sets of trees is based upon 

whether or not those trees unreasonably interfere with 

the view from another residence. If an existing tree 

does, then it needs to be cut down . If a new tree does, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it can't go to 20 feet . 

to apply to all trees. 

The proviso, the they part has 

If you don't read it that way, 

14 

then you just get to, in my opinion, the if it's not read 

that way you have got that ridiculous situation of any 

tree of any height, two feet tall, whatever it is, it can 

just keep growing, and that's clearly not what the 

covenants were intended to do. The height restrict or 

the view interference has to apply to all the trees. 

The second sentence of, and it's a two sentence 

provision in section ten, the second sentence is simply 

just states who is supposed to determine whether or not 

there is view interference, and that's the building 

committee which , of course, now lS a CRC. We believe 

that the determination by the CRC, both in 2009 and 2010 

is that, in fact, it has -- the tree has interfered with 

the view, and therefore it needs to come down, and 

Mr. Williamson points out in one of the decisions, I 

believe in both perhaps, it states that if the 

restriction or the cut down that was ordered by the CRC 

is going to result in the tree dying, then the tree needs 

to be removed. 

THE COURT : Well, counsel, if paragraph ten of the 

covenants is so crystal clear why did the CRC need 

Mr . Harkelroad's interpretation and clarification that 

they sought of what it meant? 
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MR. SAKAI: In my opinion, I don't think that they 

needed to go there . I think that the covenants do say 

that, and Mr. Harkelroad's declaration simply emphasizes 

or says exactly, it tracks right along with the fact that 

the -- that the building committee's provisions -- the 

building committee's interpretation and the guidelines 

goes right along with what I'm saying. If you look at 

the view guidelines they say the provision, the 20 feet 

provision means two things. 

First, new trees should not be allowed to grow more 

than 20 feet. Second, the 20 foot height restriction 

does not apply to grandfathered trees, provided they do 

not unnecessarily interfere with the view of another 

residence. If either tree unnecessarily interferes with 

the view of another residence it must be trimmed to a 

lower height so the resulting view restoration is 

sufficient to prevent the tree from unnecessarily 

interfering with the view of another resident . 

That 's what I' m saying the covenants say, and that's 

what the view guidelines are saying based upon what 

Mr. Harkelroad said . He further, Mr . Harkelroad does go 

further to say, that the trees we're talking about are 

the full grown Madronas and the Evergreens, but you 

still that provision of the view covenants i s the 

same. I t 's the same as what I'm saying it is. And that 
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1 is the view interference provision does apply to all 

2 trees. Whether they are existing or not. 

3 THE COURT: Well, where did Mr. Harkelroad come up 

4 with his conclusion that only Evergreen trees and fully 

5 grown Madronas were referred to as the grandfathered 

6 trees? 

7 MR. SAKAI: That was -- yes, that was his 

8 interpretation of it, and according to his declaration it 

9 was because of what was left there, and what he, as he 

10 applied it, based upon his -- his time on the building 

11 committee --

12 THE COURT: Well, it's clear that paragraph ten 

13 doesn't say that. Wouldn't you agree? 

14 MR. SAKAI: words -- the words Madrona and 

15 Evergreen are not in there? 

16 THE COURT: It says no trees of any type, any type, 

17 other than those existing at the time these restricted 

18 covenants were filed should be allowed to grow more than 

19 20 feet in height provided they do not unnecessarily 

20 interfere with the view of another residence. 

21 MR. SAKAI: Correct. 

22 THE COURT: Would you also agree with the Court that 

23 is perhaps not the most clearly written covenant 

24 provision you have seen? 

~ 25 . I . ~ MR. SAKAI: If I were drafting it it wouldn't look 
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like that, your Honor . So I would agree with you. 

THE COURT: You may proceed. 

MR. SAKAI : If you -- if you look at -- I still 

believe that if you look at the covenants, and you look 

at the view guidelines you get to the result that the 

plaintiffs seek, but if you look at the covenants, 

especially section ten, in light of the covenants 

themselves as a whole, you have to remember that there is 

two things that can block views for the most part in 

residential neighborhoods. One is trees and one is 

buildings in the set of covenants that you have before 

you, section four addresses the buildings. So there it 

says the building committee, CRC shall have the right to 

take in consideration, the harmony thereof with the 

surrounding, the effect of the building or other 

structures or alterations therein as planned on the 

outlook of the adjacent neighboring properties and the 

effect or impairment that said structures will have on 

the view of the surrounding building sites. 

So there again you have got these two provisions . One 

involv i ng trees . One involving buildings. Both said 

views are critical, and if you don't -- if you let the 

existing trees go to an unlimited height, no matter what, 

then you again reach the sort of odd situation where you 

are going to be protecting views from buildings. You are 
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protecting views from new trees, but you are not 

protecting them from the existing trees. 

You also, it seems to me, could end up In an odd 

situation where a buyer or a builder could say look, I'm 

going to build a house . It's going to be ta l l, but you 

can't stop me because I got this little tree that was 

here for a l ittle while, and it's going to continue to 

grow, and it's going to dwarf my house anyway. It just 

18 

doesn't make any sense to me that you would look at those 

covenants and restrict new trees, buildings, but not 

existing trees. I think that the view covenants are 

intended to protect the views. The view guidelines state 

that over and over. Mr. Harkelroad says that in his 

declaration as well. I think that you have to read these 

things in the covenants, especially section ten, to 

protect views. 

I cited to the case of Bloom versus Haverly. I think 

that's kind of instructive because that's a case where 

there was a view covenant that where the downhill owner 

was restricted in terms of the view that was to be 

preserved was a particular view from 1995 . The 

downhill -- the uphill owner bought the house, bought a 

property, and he was benefited by it. The covenants 

actually didn't say anything about building. It did say 

view port -- it was a view covenant and did restrict and 
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talked about pruning the trees. The downhill owner filed 

suit asking the court to confirm that he could build 

whatever he wanted, and that the view covenant that he 

actually put on the thing would only affect trees, and 

the court there says, no, we are not going to do that. 

Even though the view covenant down below doesn't say 

anything about buildings we are not going to look at it 

that way. Because again taken with logical conclusion, 

Bloom's interpretation would allow for the construction 

of a building that could completely eliminate the view of 

Puget Sound from the uphill parcel. That interpretation 

directly conflicts with the expressed intent of the 

covenant. Although the covenant does not expressly 

address construction on the downhill parcel we are not 

persuaded that it affords the owner of the estate of the 

uphill parcel no protection against construction that 

interferes with the view. So there you have got a 

situation where there is a view covenant. There was 

nothing about buildings, and yet the court said, you 

know, we are going to -- we are going to say it does 

affect it. 

So again you look at the context, look at all the 

covenants, you see that there is a building restriction, 

and a view restriction , and both of those things 

together, at least in my opinion , you have got to come up 
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with and l ook at it as if all of these, as if the tree 

has to come down in order to protect the view, and it's 

an exist and that view interference provision does 

apply to both new trees and existing trees. 

A couple of points involving the CRC decision. It's 

interesting that Mr. Williamson has said a couple of 

times that the 2010 decision by the CRC was somehow 

20 

secret, secret hearing or secret meeting. I don't really 

understand why that's an issue. The 2009 decision was 

made by the CRC. They considered a number of the items 

that are presented to you by the defendants that the 

defendants didn't comply with that decision anyway . The 

e-mail that was cited to you, which I believe it was 

May 4, 2009, e-mail from Mr. Smolinski to the building 

committee basically said that they weren't going to 

comply with the decision anyway. That same e-mail talks 

about the fact that the evidence presented to the CRC in 

advance of the 2009 decision that they made was, in fact, 

an eyes only set of documents. We didn't get them until 

discovery but the -- but the documents were all presented 

to the CRC in a secret manner and -- and they were, the 

CRC, was told not to disclose them to any of the 

plaintiffs. So it ' s interesting of the pot calling the 

kettle black there is this -- the 2009 decision was made 

against the defendants . They didn't comply with it 
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anyways, but it was based upon information that was 

provided in secret to the CRC, and not -- we didn't have 

the benefit of it. And the other documents that were 

presented in this, the 2010, in l ight of the 201 0 

decision. 

decision. 

Again their photographs attached to the 

Their photographs have been seen by the 

parties, and so we don't think that there was anything 

secret at all. 

I know that in their brief they talk about the facts 

that there was this that the second decision was 

21 

s omehow unauthorized. There really aren't any specific 

procedures set out. There is that voluntary mediation 

procedure, but there really is no procedure set up for 

either, you know, how many days, who can submit what with 

respect to the CRC's decision. So I don't disagree that 

there is nothing in any rules that I can find that talks 

about reconsideration, but there's nothing that says that 

they can't consider it again, based upon additional 

evidence presented to the CRC. 

Mr. Williamson also makes -- made a claim and has in 

his briefing also about throwing out 40 years of history. 

Just so t he Court knows, we don't object to the house. 

The house was built. The house was permitted by the CRC. 

We get that. The covenants were in place when the Meyers 

built their house. When the Meyers bought their lot. 
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They knew that the tree was there. They had to know the 

tree could be the subject of a claim later on . The fact 

is that they built their house , and we don't have any 

problem with it. The house itself. That's not been part 

of it. There's nothing about 40 years of history that 

needs to be thrown out. 

This particula r , the CRC looks at it, looks at the 

view interference, makes their decision . I believe that 

their decision was reasonable that there was a view 

interference, and I also think that the, as we put in our 

briefing, I think that they didn't go quite far enough. 

That they stopped and put their two decisions resulted in 

the height and the width of the tree being required to be 

reduced 30 feet to 30 feet in width, and that red line on 

that 1970 photograph, which is attached to the 2010 

decision, that's the box, if you will, that the CRC came 

to the decision, CRC, came to. I believe that at the 

very least that's where they should go. That's where 

this Court should go, but I think that it should actually 

be reduction in height should be more significant than 

that. Back to the removal of that tree. 

THE COURT: Thank you, c ounsel . You have six minutes 

remaining. 

MR. WI LLIAMSON: Thank you, your Honor. You know, to 

the point . We are asking this Court to read paragraph 
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1 ten with paragraph four of the CC & R's. Counsel. This 

2 is what I have copied, your Honor. It's not to ask the 

3 Court to, of course, accept my argument. But these are 

4 the terms and conditions of paragraph four and ten, and 

5 that's why we have rules of construction, your Honor. 

6 But what plaintiffs want the Court to do is to forget 

7 about what the building committee did 40 years ago and 

8 then -- and then this last statement, which says that the 

9 Meyers, when they bought their house in 1970, should have 

10 been aware that the CRC's later to come in and change its 

11 mind or change the building committee's mind? That's 

12 just that's just unbelievable. 

13 That's why we have the doctrine of estoppel, and that 

14 is what my clients relied upon, the actions of the 

15 building committee. The tree was part of their landscape 

16 plans. The developer sold them the property with the 

17 tree on the lot. The lot was there in 1962. It was 

18 there in 1963 when the O'Brien's, predecessors, built 

19 their house. It was there later in 1973 when the 

20 Saunders built their home. 

21 This was a partially obstructed landscape, your Honor . 

22 And to -- they are asking the Court to now bring in the 

23 view guidelines that the CRC adopted. These were never 

24 recorded as covenant amendments. These are just inhouse 
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rules, and even -- even these terms identify a 
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1 grandfathered tree. A tree that existed on specific 

2 property at the time the covenants sought to be enforced 

3 were first recorded. 

4 So even these view guidelines recognize grandfathered 

5 trees, but it's still Exhibit 6, your Honor, we come back 

6 to, and that is the CRC chair is showing that, that the 

7 CRC was going to distinguish between original large 

8 trees, and the Court's focus on the historic facts that 

9 plaintiffs have not given. Plaintiffs haven't given the 

10 Court anything, other than what we have presented in 1962 

11 and 1963. They have -- they have essentially not come in 

12 with -- with any of the old plat records. Here we have 

13 Gerald Harkelroad not being able to produce anything from 

14 that original plat, your Honor, and that is -- that is 

15 not acceptable. 

16 So getting back to paragraph four and paragraph ten, 

17 your Honor, this is what the building committee had 

18 before it in -- in those dates. They have open-ended 

19 full discretion to do anything on any of these building 

20 plans, then they did it. Their decision was binding. It 

21 should be enforced . Court should not allow a second 

22 guess quarterback, Monday night quarterback appearing 40 

23 years later to come in and change it. And so that ' s 

24 where the damage occurs, your Honor. So that's why we 
. . 

\ 
! 25 have the -- t he equitable remedies, and we would ask that 
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1 the Court grant the defendant Meyers' relief in this 

2 case. This case should not have been filed. This case 

3 does not need to go to trial, your Honor . 

4 THE COURT: Thank you, counsel. Hear from counsel on 

5 the plaintiffs . You have six minutes remaining in your 

6 allotted time. 

7 MR . SAKAI: Your Honor , their -- the historical photos 

8 that the plaintiffs have submitted include the 

9 photographs that were attached to the 2010 decision by 

10 the CRC. They were also attached to the declarations 

11 of -- the declaration of Robin Hodgson, which shows what 

12 it looked like in 1970. So that's what we have done, and 

13 that's what the CRC relied upon when they made their 

14 decision. 

15 With respect to the view guidelines, it's interesting 

16 to note that the defendants seem to distance themselves , 

17 at least in oral argument, from the view guidelines, but 

18 in their own brief on summary judgment at page three they 

19 do say the view guideline was not adopted and recorded by 

20 the lot owners as an amendment to the original CC & R's . 

21 It nevertheless expresses the intent to preserve the 

22 grandfathered trees, and to preserve views observable 

23 from a view line at the time the house was built. That's 

24 from their brief . So they can ' t pick and choose which 

\ 25 f 
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parts of the view guidelines they feel are -- express the 
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intent of the covenants. They are saying that it 

apparently does, and they actually, I'm not even sure 

that the view guidelines say that, but they -- they are 

the ones that accept also the view guidelines as an 

indication of the intent of the covenants themselves. 

With respect to the notion about the equitable 

remedies, again , the problem here is that the plaintiffs 

were not a part of anything related to the approval of 

the house plans, approval of landscape plans . The 

covenants apply equally to the Meyers as they do to the 

plaintiffs. It doesn't make sense for them to complain 

about the plaintiffs having done something. The 

plaintiffs haven't. They just weren't involved in it. 

We are not objecting to the building plans. That's what 

26 

the building committee approved way back when. There was 

nothing related to approval of that particular tree. It 

was there. And that was it. Thank you. 

THE COURT: Thank you, counsel. Counsel, I will be 

reviewing again the most important material, in the 

Court's view, that ' s been submitted. I will have my 

decision for you within two weeks from today's date . 

MR. WILLIAMSON: Thank you, your Honor. 

THE COURT: Thank you for the quality, if not 

necessarily the quantity, of the briefing. 

MR. WILLIAMSON : Apologize, your Honor . 
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THE COURT: That's a fairly normal occurrence 

unfortunately, but the quality of the briefing was 

excellent . So thank you very much for that. We will be 

in recess. 

THE CLERK: All rise. The Court is In recess. 

(End of transcription.) 
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That to the best of my ability, the foregoing is a 

true and correct transcription of FTR W817 as taken in 

the cause of VERNON L. MEYERS and VIRGINIA C. MEYERS, 

VERSUS REGINALD PETER SAUNDERS & ELIZABETH, et.al, on the 

date and at the time and place as shown on page one 

hereto; 

That I am not a relative or employee or attorney or 

counsel of any of the parties to said action, or a 

relative or employee of any such attorney of counsel , and 

that I am not financially interested in said action or 

the outcome thereof; 

Dated this 1st day of March, 2012. 
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