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A. SUMMARY OF ARGUMENT

Shawn Moul sought forgiveness from Tracy Lundeen through
letters and e-mails. He was heartsick, but he never threatened to harm
Tracy.' In fact, he promised never to harm her or her family and he
never approached them. Nonetheless, he was convicted of two counts
felony stalking without sufficient evidence showing Tracy or her sister,
Jennifer, reasonably feared injury. Those convictions accordingly
should be reversed.

In the alternative, the exceptional sentence should be reversed
and remanded because the evidence does not support the jury’s finding
of an “egregious lack of remorse.” Furthermore, the aggravating factor
is unconstitutionally vague because it does not define the term or
provide adequate standards to assess culpability.

B. ASSIGNMENTS OF ERROR

1. In the absence of sufficient evidence to establish beyond a
reasonable doubt Jennifer Lundeen reasonably feared injury, the
conviction for count one violates Mr. Moul’s constitutional right to due

process.

' Because the charges and evidence related to sisters Tracy Lundeen and
Jennifer Lundeen, this brief uses the sisters’ first names for the sake of clarity.
No disrespect is intended.



2. In the absence of sufficient evidence to establish beyond a
reasonable doubt Tracy Lundeen subjectively feared injury, the
conviction for count two violates Mr. Moul’s constitutional right to due
process.

3. In the absence of sufficient evidence to establish beyond a
reasonable doubt Tracy Lundeen reasonably feared injury, the
conviction for count two violates Mr. Moul’s constitutional right to due
process.

4. RCW 9A.46.110 is overbroad in violation of Mr. Moul’s
constitutional right to free speech.

5. RCW 9A.46.110 is overbroad in violation of Mr. Moul’s
constitutional right to substantive due process.

6. In the absence of sufficient evidence that Mr. Moul
demonstrated or displayed an egregious lack of remorse, the imposition
of an exceptional sentence violated his constitutional right to due
process.

7. As applied to Mr. Moul, RCW 9.94A.535(3)(q) is
unconstitutionally vague in violation of the Due Process Clause.

8. The trial court exceeded its statutory authority in imposing a

sentence that includes community custody as to count two.



C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. The United States and Washington Constitutions require the
State prove all essential elements of a charged offense beyond a
reasonable doubt. The offense of felony stalking requires the State
prove the person threatened subjectively felt fear that the stalker would
physically injure her and that fear of injury must be objectively
reasonable. Where the evidence failed to show Tracy Lundeen
subjectively feared physical injury or that any fear by either Tracy or
Jennifer Lundeen was reasonable, should the felony stalking
convictions be reversed because the State failed to prove all elements of
the crime beyond a reasonable doubt?

2. A statute is overbroad if it sweeps protected speech into its
reach. Such a statute is unconstitutional unless the State demonstrates
it survives stringent strict scrutiny review—it must be narrowly tailored
to serve a compelling governmental interest. Is RCW 9A.46.110
unconstitutionally overbroad where Mr. Moul was convicted based on
protected speech and the State cannot show that the statute is necessary
and narrowly drawn to serve a compelling government interest?

3. Due process requires that the State prove an aggravating

sentencing factor beyond a reasonable doubt. To prove an accused



demonstrated or displayed an egregious lack of remorse, the State must
prove conduct beyond that which was contemplated by th_e legislature
in setting the standard range for an offense. Where the State alleged
Mr. Moul demonstrated an egregious lack of remorse when stalking the
Lundeens, was the evidence insufficient where it encompassed only the
repeated harassment contemplated as an element of stalking?

4. A penal statute which fails to set forth objective guidelines to
guard against arbitrary application is vague and violates the Fourteenth
Amendment’s Due Process Clause. RCW 9.94A.535(3)(q) provides
for aggravating circumstances based on an egregious lack of remorse
but does not further define the terms or the conduct required to satisfy
the factor. Is this aggravating factor unconstitutionally vague as
applied to Mr. Moul?

5. The Sentencing Reform Act (SRA) is the sole source of a
trial court’s sentencing authority. RCW 9.94A.701(9) requires that,
where the combined term of community custody and confinement
exceed the statutory maximum for an offense, the court must reduce the
term of community custody. The court imposed the maximum term of

confinement for count two and also imposed community custody



without limiting the term to count one. Should this court remand the

sentence to limit the provision of community custody to count one?

D. STATEMENT OF THE CASE

Shawn Moul met Tracy Lundeen in middle school. 6/30/11RP
51-52. She was kind to him and he appreciated it; but a short time later
her kindness ran out. 6/30/11RP 52-55. Mr. Moul wrote letters and
called her to apologize. 6/30/11RP 56-58; 7/6/11RP 139. Years later
and despite Ms. Lundeen having received a permanent anti-harassment
order against Mr. Moul, he continued to write letters to her, sometimes
through her sister, Jennifer Lundeen. 6/30/11RP 59-63; 7/6/11RP 8-9,
12-13, 19-23, 33, 50, 71, 145; 7/7/11RP 13, 16.

Mr. Moul’s conduct was limited to sending letters and e-mails,
and initially making telephone calls. 7/6/11RP 28-29, 167. He never
approached the Lundeens. 7/6/11RP 26-27, 29-30, 39, 158; 7/7/11RP
80. The content of the correspondence focused on apologies, pleas for
help and forgiveness, and suicidal thoughts. 7/6/11RP 19-23, 51-61;
7/7/11RP 85; Exhibits 2-31. Mr. Moul never threatened to harm the
Lundeen sisters or their families. 7/6/11RP 29-30, 40, 64-65, 123;

7/7/11RP 84-85; Exhibits 15, 20.



Mr. Moul was charged with two counts of stalking (RCW
9A.46.110) and 19 counts violation of an anti-harassment order (RCW
10.14.120). CP 169-77. Two aggravators were charged for each felony
count. CP 169-71.

The jury convicted him of all counts and found an egregious
lack of remorse as to count two (stalking of Tracy Lundeen). CP 143-
67. Based on the aggravating factor, the court sentenced Mr. Moul to
an exceptional sentence. CP 188-89, 191, 1952
E. ARGUMENT

1. The convictions for counts one and two should be
reversed because the State failed to prove the fear of

injury element through sufficient evidence.

a. The State must prove every element of the charged offense
bevond a reasonable doubt.

A criminal defendant has the right to a jury trial and may only
be convicted if the State proves every element of the crime beyond a
reasonable doubt. Blakely v. Washington, 542 U.S. 296, 300-01, 124 S.
Ct. 2531, 159 L. Ed. 2d 403 (2004); Apprendi v. New Jersey, 530 U.S.
466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000); In re Winship,

397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).

* Copies of the felony judgment and sentence, including the findings as
to the exceptional sentence, as well as the non-felony judgment and sentence
pertaining to the 19 misdemeanor counts are attached as Appendix A.



On a challenge to the sufficiency of the evidence, this Court
must reverse a conviction when, after viewing the evidence in the light
most favorable to the prosecution, no rational trier of fact could have
found all the essential elements of the offense beyond a reasonable
doubt. Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L.
Ed. 2d 560 (1979); State v. Drum, 168 Wn.2d 23, 34-35, 225 P.3d 237

(2010).

b. Fear of physical injury is an element of felony stalking that
the State must prove beyond a reasonable doubt.

The State charged Mr. Moul with two counts stalking, one as to
Tracy Lundeen and one as to her sister, Jennifer. CP 169-70. The

stalking statute provides:

(1) A person commits the crime of stalking if,
without lawful authority and under circumstances not
amounting to a felony attempt of another crime:

(a) He or she intentionally and repeatedly
harasses or repeatedly follows another person; and

(b) The person being harassed or followed is
placed in fear that the stalker intends to injure the person,
another person, or property of the person or of another
person. The feeling of fear must be one that a reasonable
person in the same situation would experience under all
the circumstances; and

(c¢) The stalker either:



(i) Intends to frighten, intimidate, or harass the
person; or

(ii) Knows or reasonably should know that the

person is afraid, intimidated, or harassed even if the

stalker did not intend to place the person in fear or

intimidate or harass the person.
RCW 9A.46.110.°

As the statutory language makes clear, the State must show that
the person being harassed is placed in fear that the stalker intends to
injure that person, another person or property and that the harassed
person’s subjective fear of injury is reasonable (“one that a reasonable
person in the same situation would experience under all the
circumstances™). RCW 9A.46.110(1)(b); accord State v. Alvarez, 128
Wn.2d 1, 13, 904 P.2d 754 (1995). In other words, the person
threatened must subjectively feel fear of injury and that fear must be
reasonable. State v. E.J.Y., 113 Wn. App. 940, 952, 55 P.3d 673
(2002).

It is also clear that the feared injury must be physical. In

interpreting the stalking statute, this Court’s primary goal is to give

effect to the intent of the legislature. State v. Kintz, 169 Wn.2d 537,

? A copy of the full statute is attached as Appendix B. This Court
interprets a statute de novo. State v. Kintz, 169 Wn.2d 537, 545, 238 P.3d 470
(2010).



547,238 P.3d 470 (2010). “[A] court must not interpret a statute in any
way that renders any portion meaningless or superfluous.” Jongeward
v. BNSFR. Co., Wn.2d _,278P.3d 157, 164 (2012). Further, a
single word in a statute is not to be read in isolation; its meaning “may
be indicated or controlled by those with which they are associated.” Id.
(quoting State v. Roggenkamp, 153 Wn.2d 614, 623, 106 P.3d 196
(2005)).

The separate intended and repeated harassment element of the
stalking statute encompasses emotional harm. See RCW
9A.46.110(1)(a); RCW 10.14.020. The stalking statute defines
harassment as a “course of conduct . . . such as would cause a
reasonable person to suffer substantial emotional distress, and shall
actually cause substantial emotional distress to the [victim], or, when
the course of conduct would cause a reasonable parent to fear for the
well-being of their child.” RCW 9A.46.110(1)(a), (6)(c); RCW
10.14.020;* Kintz, 169 Wn.2d at 546.°

Thus, the legislature must have intended a distinct, non-

emotional injury when providing the second element, fear of injury.

* A copy of RCW 10.14.020 is attached as Appendix C.
> The jury was so instructed as to that element. CP 110.



See RCW 9A.46.110(1)(b). The fear of injury element thus refers to a
non-emotional injury: a physical injury.

Further, this Court narrowly defines terms to avoid
constitutional infirmity. E.g., State v. Lee, 82 Wn. App. 298, 309, 917
P.2d 159 (1996), aff"d 135 Wn.2d 369, 957 P.2d 741 (1998). Fighting
words and true threats are unprotected speech not entitled to First
Amendment protection. State v. Knowles, 91 Wn. App. 367, 373, 957
P.2d 797, review denied 136 Wn.2d 1029 (1998). These forms of
speech are unprotected because they are linked to physical harm. State
v. Williams, 144 Wn.2d 197, 207-08, 26 P.3d 890 (2001); State v.
Stephenson, 89 Wn. App. 794, 800-01, 950 P.2d 38 (1998). Absent a
similar connection to physical harm, the stalking statute would be
unconstitutional as overbroad. See Williams, 144 Wn.2d at 208
(holding harassment statute overbroad to the extent it applies to threats
to mental health, not just physical health); see also id. at 209-10
(distinguishing true threats and fighting words from protected speech).
Thus for this additional reason, the fear of injury element must be
interpreted as fear of physical injury.

In sum, the subjective fear of injury element requires evidence

establishing the victim’s subjective fear of physical injury. State v.

10



Alvarez, 74 Wn. App. 250, 260, 872 P.2d 1123 (1994), aff"d 128 Wn.2d
1, 904 P.2d 754 (1995).

Under the reasonable fear of physical injury component, “the
trier of fact [must] consider the defendant’s conduct in context and . . .
sift out idle threats from threats that warrant the mobilization of penal
sanctions.” Alvarez, 74 Wn. App. at 261.

c. The State failed to prove fear of physical injury beyond a
reasonable doubt.

i The State failed to prove Tracy Lundeen
subjectively feared physical injury.

The State failed to prove Tracy Lundeen subjectively feared Mr.
Moul would perpetrate physical injury upon her or her family (count
two).

The record is devoid of evidence that Tracy Lundeen
subjectively feared physical injury. Tracy testified to a “bothersome”
set of contact by telephone and letters, initially, and later by letters
only. E.g.. 7/6/11RP 31-32. She was tired of Mr. Moul’s repeated

efforts to contact her with the same apologies for what occurred in high

11



school. She wanted it to stop. 7/6/11RP 24, 31. But she never testified
Mr. Moul’s conduct or words placed her in fear of physical injury.®

On the contrary, Tracy explicitly testified she was not in fear of
physical harm. Tracy testified Mr. Moul had been following her by
mail, located his sister’s address and workplace, knew Tracy’s former
worksite, threatened his own suicide and did not stop following her by
mail despite a permanent no-contact order. E.g., 7/6/11RP 27-28, 35.
But he did not threaten or attempt to harm her or her family. 7/6/11RP
27, 29-30, 40; Exhibit 15 (explicitly states he will never hurt Tracy).
She elaborated that she has not “had to come to [the] point” of being
concerned Mr. Moul would hurt her or her family. 7/6/11RP 18. “I
don’t know what he would be capable of besides letters.” 7/6/11RP 18.
She was not concerned that Mr. Moul stated he was suicidal. 7/6/11RP
23,31,

Finally, she testified that if Mr. Moul knew where she worked
(which he did not), she would be concerned for her safety, but could
not say what she thought might happen. 7/6/11RP 14-15. As to what

“might happen™ Tracy testified,

° While Jennifer Lundeen testified that she believed Mr. Moul was
capable of hurting her sister and might do so, no such evidence was presented as
to Tracy’s own subjective fear. See 7/6/11RP 47.

12



To be honest with you, I don’t know. I mean, all it’s

ever been was letters. I mean, I don’t know. Physically,

would it have been verbally? I honestly don’t know.
7/6/11RP 15; accord 7/6/11RP 29-30.

Tellingly, the safety plan she described having in place was
aimed not at protecting her physical security but solely at avoiding
continued receipt of Mr. Moul’s constant letters. 7/6/11RP 11 (keeps
address and phone number confidential so as not to “continue to still
get the letters that he continues to write™). This is fitting because
“[n]othing has ever happened beyond calls and letters and the e-mails.”
7/6/11RP 28.

The record does not establish Tracy’s subjective fear of physical

injury beyond a reasonable doubt.

ii. The State failed to prove any actual fear of injury
was reasonable.

If subjective fear is demonstrated beyond a reasonable doubt,
that fear is reasonable if a reasonable trier of fact could have found
beyond a reasonable doubt that the victim’s fear was reasonable using
an objective standard. Alvarez, 74 Wn. App. at 260-61. “This is an
important limiting element in the statute, requiring the trier of fact to
consider the defendant’s conduct in context and to sift out idle threats

from threats that warrant the mobilization of penal sanctions.” Id. at

13



261 (emphasis added). A rational trier of fact regards objectively that
which the victim knew at the time of the harassment to decide whether
a reasonable person would have feared physical injury. See State v.
Ragin, 94 Wn. App. 407, 412, 972 P.2d 519 (1999). Here, the evidence
did not point to a reasonable fear of injury as to either count one or two.

In E.J. Y., this Court found sufficient evidence to support the
reasonable fear of injury element where the juvenile defendant told
school officers “I think I should go get my gun and do like Columbine .
... You're going to have another Columbine around here, you guys
better watch out.” 113 Wn. App. at 944, 953. The trial court’s finding
was supported by sufficient evidence including “the words of E.J.Y.,
the victims” personal knowledge of E.J.Y ., [and] the victims’ awareness
of other incidents of school violence.” Id. at 953-54.

In E.J.Y. the defendant threatened to bring a gun to school and
commit a shooting spree, as in the Columbine shootings. Unlike in
E.J.Y., Mr. Moul’s words and conduct did not threaten physical injury
to either of the Lundeen sisters. E.g., Exhibit 15 (stating he would
never harm Tracy); 7/6/11RP 64-65 (Moul commonly states in letters
he has no intention of harming the Lundeens or anyone related to

them). Moreover, Mr. Moul’s course of conduct since high school

14



demonstrated no intent to cause or even threaten physical injury. E.g.,
6/30/11RP 57-58 (conduct in high school limited to telephone calls and
letters, which stated the “same thing over and over again[:] . .. I just
want to be friends with you.”; conduct was “just bothersome™);
7/6/11RP 8-9 (describing same continuing conduct of letters with same
content); 7/6/11RP 22-23 (same). Thus unlike E.J.Y., the evidence was
insufficient to show reasonable fear of physical injury.

In Alvarez, this Court relied on the defendant’s words, “Shut up,
Bitch, or I'll take you out [like I just killed this pigeon by twisting its
neck],” and conduct, holding up the headless torso of a pigeon, as
sufficient evidence that the victim’s fear was reasonable. 74 Wn. App.
at 262 (remanding to trial court on harassment conviction for
opportunity to supply missing finding regarding reasonable fear); see
also Ragin, 94 Wn. App. at 411-12 (victim’s knowledge of defendant’s
prior violent acts relevant to show fear of injury reasonable for
harassment); State v. Lee, 82 Wn. App. 298, 304, 917 P.2d 159 (1996)
(on review of stalking convictions, fear of injury reasonable because
evidence showed defendant physically abused victim in past and

defendant’s ongoing conduct of extensively following victim “terrified”
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her). Here, neither Mr. Moul’s words nor conduct indicated an intent
or a threat to inflict physical injury on the Lundeen sisters.

d. The convictions should be reversed and the charges
dismissed because the State’s evidence was insufficient.

The absence of proof of an element beyond a reasonable doubt
requires dismissal of the conviction and charge. E.g., Jackson, 443
U.S. at 319; State v. Green, 94 Wn.2d 216, 221, 616 P.2d 628 (1980).
The Double Jeopardy Clause of the Fifth Amendment bars retrial of a
case dismissed for insufficient evidence. North Carolina v. Pearce,
395 U.S. 711, 717, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969), reversed
on other grounds by Alabama v. Smith, 490 U.S. 794, 109 S. Ct. 2201,
104 L. Ed. 2d 865 (1989). Because the State failed to prove the fear of
injury element for felony stalking (counts one and two), the Court
should reverse these convictions and dismiss the charges with
prejudice.

2. Unless it is limited to the fear of physical injury, the

statute criminalizing stalking is unconstitutionally

overbroad to Mr. Moul.

If the fear of injury element of stalking is not limited to physical
injury, the statute is overbroad to Mr. Moul in violation of his

constitutional right to free speech. See U.S. Const. amend. I; Const. art.

1, § 5. The constitutionality of a statute is a question of law, subject to
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de novo review. State v. Shultz, 138 Wn.2d 638, 643, 980 P.2d 1265
(1999).

The ‘overbreadth’ doctrine involves questions of substantive
due process. State v. Carter, 89 Wn.2d 236, 240, 570 P.2d 1218
(1977). Overbreadth analysis “goes to the question of whether a statute
not only prohibits unprotected behavior, but also prohibits
constitutionally protected activity as well.” Id. “A law is overbroad if
it sweeps within its prohibitions constitutionally protected free speech
activities.” City of Bellevue v. Lorang, 140 Wn.2d 19, 26, 992 P.2d
496 (2000) (quoting City of Seattle v. Huff, 111 Wn.2d 923, 925, 767
P.2d 572 (1989)).

a. RCW 9A.46.110 reaches constitutionally-protected speech.

This case demonstrates that the stalking statute sweeps
constitutionally-protected speech within its prohibitions. See id. The
stalking allegations were premised entirely on Mr. Moul’s frequent
written words, whether sent by letter or electronic communication.
Unlike in other stalking prosecutions, Mr. Moul was not convicted
based upon following or other physical conduct. Compare CP 106, 108
(“to convict” instruction limited to harassment) with, e.g., State v. Lee,

135 Wn.2d 369, 374-77, 957 P.2d 741 (1998) (describing defendant’s
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conduct as largely comprised of following and approaching subject of
protection order), 381-84 (prosecution based on defendant’s repeated
appearance at victim’s place of employment and on her public
transportation route).

Moreover, unlike the speech underlying some stalking
convictions, Mr. Moul’s speech was entitled to constitutional
protection. See U.S. Const. amend. I; Const. art. 1, § 5. Only two
categories of speech are unprotected—true threats and fighting words.
“A true threat is ‘a statement made in a context or under such
circumstances wherein a reasonable person would foresee that the
statement would be interpreted as a serious expression of intention to
inflict bodily harm upon or to take the life of another person.”” State v.
Schaler, 169 Wn.2d 274, 283, 236 P.3d 858 (2010) (quoting State v.
Kilburn, 151 Wn.2d 36, 43, 84 P.3d 1215 (2004)). Mr. Moul’s
communications with the Lundeens did not involve true threats because
there was no serious expression of intent to inflict bodily harm.
Fighting words are “language which, by its very utterance, inflicts
injury or incites an immediate breach of the peace.” Williams, 144

Wn.2d at 209. Mr. Moul’s communications were not fighting words.
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Thus, the communications at issue here were entitled to constitutional
protection.

Our Supreme Court’s analysis in Williams illuminates the
overbroad nature of the stalking statute as applied here. In Williams,
the Court analyzed the criminal harassment statute, RCW 9A.46.020.
144 Wn.2d at 201. Mr. Williams argued the statute was overbroad in
violation of the First Amendment because it criminalized a threat to
harm another with respect to his mental health or safety. Id. at 206.
The Court reasoned the statute was a content-based regulation of
protected speech, threats. Id. at 207. However, the statute was not
limited to true threats because it included threats to an individual’s
mental health. /d. at 208. The Court thus viewed the statute “with
suspicion” because it regulated protected speech. Id. “Content-based
restrictions on speech are presumptively unconstitutional and are thus
subject to strict scrutiny.” Id. (quoting Collier v. City of Tacoma, 121
Wn.2d 737, 748-49, 854 P.2d 1046 (1993)). Because the government
could not sustain its burden to show a compelling governmental interest
in criminalizing threats with respect to one’s mental health, the Court
invalidated that portion of the harassment statute. Williams, 121 Wn.2d

at 211.
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Oregon’s Supreme Court has applied similar analysis to its
stalking statute. Oregon’s stalking statute criminalizes, in relevant part,
“repeated and unwanted contacts” that cause the victim “reasonable
apprehension regarding” his or her own or family’s “personal safety.”
Or. Rev. Stat. § 163.732. On review, the court first found that the
statute reached speech and was subject to overbreadth analysis. State v.
Rangel, 328 Or. 294, 298-302 , 977 P.2d 379 (1999). But rather than
invalidate the statute because it reached unprotected speech, the court
narrowed the construction of the stalking statute to apply only to
“proscribable threats”. Id. at 303. A proscribable threat is a true threat:
“a communication that instills in the addressee a fear of imminent and
serious personal violence from the speaker, is unequivocal, and is
objectively likely to be followed by unlawful acts.” Id. Like Williams,
where the Washington Supreme Court struck threats to mental health
from the harassment statute, the Rangel court found the only way to
save Oregon’s stalking statute, which reached speech aimed at non-
physical harm and non-violent activity, was to limit it to true threats.

b. RCW 9A.46.110 is not narrowly tailored to satisfy a
compelling State interest.

Washington’s stalking statute is overbroad like the harassment

statute at issue in Williams and like Oregon’s stalking statute in Rangel.
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Accordingly, like Williams, the stalking statute is constitutional only if
it survives strict scrutiny review. Under this highest level of scrutiny,
“the burden is on the government to establish that an impairment of a
constitutionally protected right is necessary to serve a compelling state
interest.” Lorang, 140 Wn.2d at 29-30. The government cannot
criminalize speech and conduct merely because “society at large views
[it] as vile, politically incorrect, or borne of hate.” Williams, 114
Wn.2d at 209 (citing cases). “Speech is protected, even though it may
advocate action which is highly alarming to the target of the
communication, unless it fits under the narrow category of a ‘true
threat.”” Id. (quoting Br. of Amicus Curiae).

The government’s interest is not sufficiently compelling to
criminalize constitutionally-protected speech. In Lee, the court
reasoned “the State has a legitimate interest in restraining harmful
conduct.” 135 Wn.2d at 391. But a “legitimate” government interest
does not satisfy the strict scrutiny “compelling interest” standard. /d.

The stalking statute, moreover, is not narrowly tailored. Mr.
Moul’s letters and e-mails to the Lundeens subjected him to criminal
punishment under Chapter 10.14 RCW, which criminalizes contact in

violation of an anti-harassment order. In fact, Mr. Moul was sentenced
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to 19 years confinement for the individual communications he sent to
Tracy and Jennifer. CP 199. The State does not have a compelling
interest in further criminalizing protected speech by creating an
overbroad stalking statute, nor is such a statute narrowly-tailored where
the crime of violating an anti-harassment order encompasses the same
conduct without limiting free speech.

Finally, any compelling State interest can be satisfied by a
stalking statute that proscribes only unprotected speech. Like in
Oregon, the stalking statute should criminalize only words or conduct
that constitute true threats.

The Lee decision is not controlling here. In Lee, the
consolidated petitioners contended the former version of RCW
9A.46.110 was overbroad because it impacted constitutionally-
protected conduct. 135 Wn.2d at 387. The court upheld the statute
under the State’s police powers and the privacy right to be left alone.
Id. at 391-92; see id. at 395 (Madsen, J. dissenting) (criticizing
majority’s application of right to privacy as between private actors); see
also id. at 394 (Alexander, J. concurring in result but joining dissent’s

reasoning regarding right to privacy).
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Lee’s application is limited for several reasons. First, the
petitioners were charged under a prior version of the statute, which
criminalized “following” but not harassment. /d. at 373 n.1. Compare
RCW 9A.46.110 (1992) with RCW 9A.46.110. Thus the court did not
consider the statute’s criminalization of free speech. See generally Lee,
135 Wn.2d at 388-92. Though the petitioners apparently argued free
speech was among the constitutionally-impacted conduct, the court
analyzed the constitutionality of the law in light of freedom to travel
and a general right to movement. Id. at 388-89. Therefore, unlike Mr.
Moul, the petitioners’ conduct primarily consisted of following, not
simply harassment by words. Lee, 135 Wn.2d at 373-83. Additionally,
the court did not apply strict scrutiny review. See generally id. at 388-
92. For these reasons, Lee does not control Mr. Moul’s case.

In sum, the stalking statute is overbroad to Mr. Moul because it
criminalizes protected speech. The convictions for counts one and two
should be reversed.

3. The finding that Mr. Moul demonstrated or displayed

an egregious lack of remorse is not supported by

sufficient evidence.

This Court applies the same standard of review for the

sufficiency of the evidence of an aggravating factor as for another



element of the crime. State v. Zigan, 166 Wn. App. 597, 601, 270 P.3d
625 (2012). An aggravating factor is not based on sufficient evidence
where, viewing the evidence in the light most favorable to the State, no
rational trier of fact could find the aggravating circumstances beyond a
reasonable doubt. Id. at 601-02.

Mr. Moul was charged with the aggravating circumstances of
RCW 9.94A.535(3)(q), which provides for the imposition of an
exceptional sentence where a jury finds “[t]he defendant demonstrated
or displayed an egregious lack of remorse.” The terms are not defined.
See RCW 9.94A.535; WPIC 300.26 (comments) (no court decision
defines).

Aggravating factors necessarily may only be based on
circumstances not considered in the presumptive sentence for the
offense, including the underlying elements of the crime. E.g., State v.
Stubbs, 170 Wn.2d 117, 123, 240 P.3d 143 (2010); State v. Cardenas,
129 Wn.2d 1, 6, 914 P.2d 57 (1996); State v. Nordby, 106 Wn.2d 514,
518, 723 P.2d 1117 (1986); State v. Baker, 40 Wn. App. 845, 848, 700
P.2d 1198 (1985). Similarly, “[t]he mundane lack of remorse found in
run-of-the-mill criminals is not sufficient to aggravate an offense.”

State v. Garibay, 67 Wn. App. 773, 781, 841 P.2d 49 (1992), abrogated
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on other grounds by, State v. Moen, 129 Wn.2d 535, 919 P.2d 69
(1996).

The stalking statute criminalizes repeated harassment. RCW
9A.46.110(1)(a), (6)(e). Consequently, the evidence supporting a
finding of egregious lack of remorse beyond a reasonable doubt must
exceed the repetitious contacts contemplated by the legislature in
imposing a standard range sentence for stalking. See Kintz, 169 Wn.2d
at 545-49 (defining two or more separate occasions).

The only evidence of lack of remorse here was Mr. Moul’s
continued contacts with Tracy and Jennifer Lundeen. Indeed, in
closing, the State argued the aggravator was satisfied because Mr. Moul
contacted the sisters “over and over again.” 7/11/11RP 35. But these
letters and e-mails were the repeated acts of harassment that formed the
basis of the felony stalking conviction. They cannot also form the basis
for an exceptional sentence.

In cases where this Court has found sufficient evidence to
support the egregious lack of remorse aggravator, the defendant’s
egregiously unremorseful conduct generally occurred after the
underlying crime was completed. For example, in State v. Russell and

State v. Creekmore, exceptional sentences were upheld where the
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defendants acted to prevent their minor victims from receiving medical
attention for injuries the defendants themselves inflicted. Srate v.
Russell, 69 Wn. App. 237, 251-52, 848 P.2d 743 (1993); State v.
Creekmore, 55 Wn. App. 852, 861-62, 783 P.2d 1068 (1989). In
Zigan, evidence supporting the aggravator was sufficient where the
defendant killed a woman while driving his motorcycle and quickly
asked the victim’s husband if he was “ready to bleed” too, laughed and
joked with police at the crime scene, joked with police at the hospital
later and then joked about the crime to inmates at the jail. 166 Wn.
App. at 602-03. In State v. Erickson, the aggravator was supported by
evidence the defendant bragged and laughed about the underlying
murder, mimicked the victim’s reaction to being shot, asked the victim
whether it hurt to get shot, thought the killing was funny and joked
about being on television for the murder. 108 Wn. App. 732, 739-40,
33 P.3d 85 (2001); see also State v. Ross, 71 Wn. App. 556, 563, 861
P.2d 329 (1994) (exceptional sentence based on court’s finding upheld
where defendant blamed system for his crimes and a subsequent
apology was not credible); State v. Wood, 57 Wn. App. 792, 795, 800,

790 P.2d 220 (1990) (judicial finding of lack of remorse proper where

26



based on defendant’s comments and actions after participating in
murder of husband).

Such circumstances beyond the facts of the offense itself are not
present here. Mr. Moul’s exceptional sentence should be reversed for
insufficient evidence and the matter remanded for imposition of a
standard range sentence.

4. The aggravating factor set forth in RCW
9.94A.535(3)(q), which permits imposition of an
exceptional sentence if ‘the defendant demonstrated
or displayed an egregious lack of remorse,’ violates
the vagueness prohibitions of constitutional due
process.

a. Statutes that authorize increased punishment based on

factual findings by juries are subject to the void-for-
vagueness doctrine.

Prior to Bo!at’c.ely,7 our Supreme Court held the void-for-
vagueness doctrine applies only to laws that “‘proscribe or prescribe
conduct’ and called it “analytically unsound” to apply the doctrine to
laws that simply “provide directives that judges should consider when
imposing sentences.” State v. Baldwin, 150 Wn.2d 448, 459, 78 P.3d
1005 (2003) (quoting State v. Jacobsen, 92 Wn. App. 958, 966, 965

P.2d 1140, review denied, 137 Wn.2d 1033 (1999)). At that time, the

" Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d
403 (2004).
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court held the vagueness doctrine inapplicable to statutory aggravating
factors. Id. at 460 (quoting In re Pers. Restraint of Cashaw, 123 Wn.2d
138, 144, 866 P.2d 8 (1994)). The court concluded sentencing
guidelines “do not define conduct . . . nor do they vary the statutory
maximum and minimum penalties assigned to illegal conduct by the
legislature.” Id. at 459. Thus, the void-for-vagueness doctrine “[has]
no application in the context of sentencing guidelines.” Id.

In light of Blakely, the holding of Baldwin is no longer good
law. The void-for-vagueness doctrine is applicable to sentencing
aggravators because they increase the maximum punishment. Blakely
holds that aggravating factors that warrant an exceptional sentence
under the SRA alter the statutory maximum for the offense. 542 U.S.
at 306-07. Under Apprendi v. New Jersey and Blakely, the Fourteenth
Amendment’s Due Process Clause applies to such enhancements
because they affect an accused’s liberty interests in being free from
confinement. Apprendi, 530 U.S. at 478-85, 490; Blakely, 542 U.S. at
296 (Sixth and Fourteenth Amendments require sentencing factors be
proved to a jury beyond a reasonable doubt).

If “laws that dictate particular decisions given particular facts

can create liberty interests,” then an accused person has a liberty
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interest in laws authorizing exceptional sentences based on factual
findings by juries. Baldwin, 150 Wn.2d at 460. Post-Blakely, an
aggravating sentencing factor such as “egregious lack of remorse” is
precisely that—an authorization of an exceptional sentence based on
the jury’s factual findings. See RCW 9.94A.535(3); Stubbs, 170 Wn.2d
at 124. Because the aggravator increases the maximum penalty for the
offense under Blakely, Baldwin’s reasoning dictates that due process
protections are implicated.®

b. The ‘egregious lack of remorse’ aggravator is
unconstitutionally vague.

The vagueness doctrine of the Due Process Clause rests on two
principles. First, penal statutes must provide citizens with fair notice of
what conduct is proscribed. Second, laws must provide ascertainable
standards of guilt so as to protect against arbitrary and subjective
enforcement. E.g., Grayned v. City of Rockford, 408 U.S. 104, 108, 92
S. Ct. 2294, 33 L. Ed. 2d 222 (1972). “A vague law impermissibly
delegates basic policy matters to policemen, judges, and juries for

resolution on an ad hoc and subjective basis, with the attendant dangers

® The issue whether sentence aggravating factors are subject to
constitutional vagueness review is pending before the Washington Supreme
Court in State v. Duncalf, No. 86853-1 (oral argument scheduled for September
13, 2012).
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of arbitrary and discriminatory application.” Id. at 108-09. A statute
fails to adequately guard against arbitrary enforcement where it lacks
ascertainable or legally fixed standards of application or invites
“unfettered latitude” in its application. Smith v. Goguen, 415 U.S. 574,
578,94 S. Ct. 1242, 15 L. Ed. 2d 447 (1973); Giacco v. Pennsylvania,
382 U.S. 399, 402-03, 86 S. Ct. 518, 15 L. Ed. 2d 447 (1966). Thus,
“[t]o survive a vagueness challenge, a statute must be clear enough to
give fair warning of what conduct is proscribed, and it must have
ascertainable standards of guilt to prevent arbitrary enforcement.”
State v. Chanthabouly, 164 Wn. App. 104, 141, 262 P.3d 144 (2011).

Under RCW 9.94A.535(3)(q), display or demonstration of an
egregious lack of remorse constitutes an aggravating factor warranting
an exceptional sentence. However, the statute does not define what
constitutes an “egregious lack of remorse.” See RCW 9.94A.535
(providing no definition); RCW 9.94A.030 (defining terms applicable
to SRA but not defining “egregious lack of remorse™).’

Lacking statutory standards, the term must be interpreted using
standard dictionary definitions, or the common understanding of the

jury and the public. See Zigan, 166 Wn. App. at 602. “Remorse” is “a

® The courts have also not defined what constitutes an egregious lack of
remorse. See WPIC 300.26 (comments).
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gnawing distress arising from a sense of guilt for past wrongs; . . . self-
reproach.” Webster’s Third New Int’l Dictionary 1921 (3d ed. 1993).
“Egregious” means, in relevant part, “conspicuous for bad quality or
taste” or “flagrant.” Id. at 727.

The egregious lack of remorse aggravator is vague here for two
reasons. First, the jury has no reference point from which to determine
the conduct that constitutes egregiousness, just as the public has no way
of knowing which conduct is proscribed. The type of conduct
contemplated by the legislature in setting the standard range for
stalking cannot be the basis for any aggravator, including egregious
lack of remorse. Thus, the jury’s finding must be premised upon an
egregious lack of remorse beyond that contemplated by repeated
harassment that placed the victims in fear of injury and through which
the stalked intended to frighten, intimidate or harass the victims or
reasonably should have known that would result. RCW 9A.46.110.
But the jury’s reference point with regard to stalking and remorse was
only Mr. Moul’s case. The aggravator is vague because it does not
clearly delineate what level of conduct constitutes egregiousness.

Second, the stalking statute criminalizes repeated harassment.

RCW 9A.46.110(1)(a). As previously stated, the aggravator applied
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here permits an exceptional sentence where the accused’s conduct
shows egregious lack of remorse. RCW 9.94A.535(3)(q). But neither
statute indicates when an accused crosses the line from “repeatedly”
harassing his or her victim to demonstrating an egregious lack of
remorse. For example, here the State argued Mr. Moul demonstrated
egregious lack of remorse by continuing to send correspondence to the
Lundeens. 7/11/11RP 35. The State argued Mr. Moul continued to
contact them “[o]ver and over and over again.” Id. These repeated
contacts also formed the basis for the harassment charge. The statute
provides no basis to distinguish among conduct supporting the offense
of stalking and conduct supporting the aggravator of egregious lack of
remorse. Therefore, the aggravator is vague.

Because Mr. Moul’s sentence is predicated on an aggravating
factor that is void for vagueness, the exceptional sentence should be
reversed and the matter remanded for imposition of a standard range
sentence.

5. The sentence should be remanded to exclude the
provision of community custody from count two.

“A trial court only possesses the power to impose sentences
provided by law.” In re Pers. Restraint of Carle, 93 Wn.2d 31, 33, 604

P.2d 1293 (1980). The statutory maximum for a