68417 61478 -7

NO. 68478-7

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION I

QUELLOS GROUP, LLC,

Appellant/Cross-Respondent,
V.

FEDERAL INSURANCE COMPANY and INDIAN HARBOR
INSURANCE COMPANY,

Respondents/Cross-Appellants,

On Appeal from the King County Superior Court
Case No. 10-2-41637-4 SEA
Hon. Dean S. Lum, Judge Presiding

BRIEF OF RESPONDENT/CROSS-APPELLANT FEDERAL
INSURANCE COMPANY

John D. Wilson, Jr. (WSBA #4828) Daniel J. Standish (pro hac vice)
WILSON SMITH COCHRAN DICKERSON  Gary P. Seligman (pro hac vice)

1215 Fourth Avenue, Suite 1700 WILEY REIN LLP

Seattle, WA 98161 1776 K Street, NW
Telephone: (206) 452-8967 Washington, DC 20006
Facsimile: (206) 623-9273 Telephone: (202) 719-7000

Facsimile: (202) 719-7049

Attorneys for Respondent/Cross-Appellant Federal Insurance Company




II.

[1I.
IV.

VL

INTRODUCTION ...ooooiiiiiiiiieniieieieeiesiserseeseeseesseessasasssesses
ASSIGNMENTS OF ERROR .....covimimiimisssivisisssssississians
ISSUES PERTAINING TO ASSIGNMENTS OF ERROR .........
STATEMENT OF THE CASE: oo
A. The Insnitance Coltatts s msmmsnnnisssinams
B. Quellos Designs, Promotes, and Implements the
Poitit Tax ShEMer: o uiniivanmvsmnsiwessiisiveaveiss
C. The Point Claims.cmumisnmmansiiisaiiimiieninmi
D. The Instant Litigation and Proceedings Below................
SUMMARY OF ARGUMENT .......cocoiviivinineiesecereseenens
A. Under Washington Law, the Plain Language of the
Policies Must Be Enforced as Written...........cccoeeenennen.
B. The Guilty Pleas Entered by Quellos’s CEO and

TABLE OF CONTENTS

Principal Clearly Establish that the Point Claims
Arise from Criminal and Fraudulent Acts Barred

RO GO s TR

l. The Trial Court Correctly Held that the
Guilty Pleas Trig gered Appllcatton of the
Fraud Exclusion..

2. The Trial Court Erred in Failing to Apply

the Fraud Exclusion to the Full Extent of its
Unambiguous Breadth as Mandated by

Washington Law ..........ccccevveveeivernenneecvieeenneenns
3. The Undisputed Record Evidence

Establishes that, at Best, the Amounts
Potentially Not Subject to the Fraud
Exclusion are Less than the Primary Policy’s

RETEIHION vis et ivsmsiasas s fimicai s

4

26

soridd

35



VIL

TABLE OF CONTENTS
(continued)

C. Quellos’s Prior Knowledge of its Wrongful Conduct
in Developing Point and Manifest Potential for
Resulting Claims Independently Precludes

OB i SR TS

L Greenstein’s and Wilk’s Knowledge of
Their Misconduct Completely Bars
Coverage under the Prior Knowledge

|5 (o] LT () o WO

2, The Knowing Wrongful Act Exclusion
Similarly Erects a Complete Bar to

Coverage for the POINT Claims.....couvnnwsis

i Quellos Also Cannot Evade the Preclusive

Effect of the Continuity Date Exclusion.............

-ii-

Page

37

38

.44

.45
.47



TABLE OF AUTHORITIES

Page(s)

FEDERAL CASES

Allstate Indemnity Co. v. Eisenhut,

No. C09-0835, 2010 WL 1330003 (W.D. Wash. Mar. 30, 2010) ..

Allstate Insurance Co. v. Goldman,

No. C07-0478, 2007 WL 2900398 (W.D. Wash. Oct. 3, 2007) .....

Capitol Specialty Insuraance Corp. v. Sanford Wittels & Heisler, LLP,
793 F. Supp. 2d 399 (D.D.C. 2011).cciririiiiieiieeieenreereseereeneseeees

Carolina Casualty Insurance Co. v. Ott,

Wi 3D

33

42

No. C09-5540, 2010 WL 1849230 (W.D. Wash. May 7, 2010)...39, 42

Cuthill & Eddy, LLC v. Continental Casualty Co.,

784 F. Supp. 2d 1331 (M.D; Fla. 2011) .....cciiiiiisssssimmonisasisssiiss

Farkas v. National Union Fire Insurance Co.,

No. 11¢v529, 2011 WL 2838167 (E.D. Va. July 14, 2011) ..............

Mutual of Enumclaw Insurance Co. v. St. Paul Fire &
Marine Insurance Co.,

No. C05-0312, 2006 WL 16634 (W.D. Wash. Jan. 4, 2006)...........

PMI Mortgage Ins. Co. v. American International
Specialty Lines Insurance Co.,

No. C07-1774, 2006 WL 825266 (N.D. Cal. Mar. 29, 2006)............

Schwartz Manes Ruby & Slovin, L.P.A. v. Monitor
Liability Managers., LLC,

No. 09¢v790, 2011 WL 3627287 (S.D. Ohio Aug. 17, 2011)...........

Virginia Mason Medical Center. v. Executive Risk Indemnity Inc.,

No. C07-0636, 2007 WL 3473683 (W.D. Wash. Nov. 14, 2007) .....

Westport Insurance Corp. v. Markham Group Inc. PS,

403 F. App’x 264 (9th Cir. 2010) ..oeeovveeeeeereeereeereereeenseeeseseeeesensens

STATE CASES

Allstate Insurance Co. v. Peasley,

131 W 2d 420 (1997) evvvooeeeeeeeeeseeesesesessssesesseesssssessseesessssesseenes

-ii-

42

27

27

42

27

40

39



TABLE OF AUTHORITIES
(continued)

Allstate Insurance Co. v. Raynor,

93 W, APD. 484 (1999) ....orvoovvveeeeeseeeeeeeeseeeesseeseesessesesssessseeseesseees

Campbell v. Ticor Title Insurance Co.,

166 W1, 2d 466 (2009) ......vveeeereeeeeeeeeeessreresssseesseene

Caroffv. Farmers Insurance Co.,

T R G s U ——————

Christal v. Farmers Insurance Co.,

133 WL APD. 186 (2006) «...vvcoorveeeeeeeeeeereeeesseeeessseseseseeeseessesesssseen

Page(s)

33

33

26

City of Everett v. American Empire Surplus Lines Insurance Co.,

64 WL APD. 83 (1991) - ovveeeeeeeeeeeeeeeeeeeeeeeeeesesseeesssseeeesssesseseseseneens

Farmers Insurance Co. v. Edie,

52 Wi App: 411 [1988) . canvinsisimmnssnnnssmummsiasimimis

Farmers Insurance Co. v. Hembree,

54 W APP. 195 (1989) ovvvoervveeeereeeeeeeeseseeseeseeseseessseesesseeeseseeseseenes

Leanderson v. Farmers Insurance Co.,

111 Wi APP. 230 (2002) oo eeeeereseesseessesessssseesseeeesesnenes

Munn v. Mutual of Enumclaw Insurance Co.,

73 W APP. 321 (1994) cooooreeeoeeeeeeeeeeeeeeeeeeeees e ees s eeesseesseseons

Mutual of Enumclaw Insurance Co. v. Cross,

e e o T —

Overton v. Consolidated Insurance Co.,

145 Wn. 2d 417 (2002) ....ccvvviiiiiiiiciiiicniieeincieinns

Quadrant Corp. v. American States Insurance Co.,

154 Wi 2d 165 (2005) ....eeeooreeeeeeesseeseeeeeereeeeresseen

Sauter v. Houston Casualty Co.,

276 P.3d 358 (Wash. Ct. App. 2012)....meeeerereeeeeseeeerereeersessseeereeeeee

Stouffer & Knight v. Continental Casualty Co.,

96 Wi APP. 741 (1999) covvvoeovveeeeeeeeereeeeeeeeereeesseeesereons

-1v-

31

33

A2

32

a1

33

v 28, 31



TABLE OF AUTHORITIES
(continued)
Page(s)

Tewell, Thorpe & Findlay, Inc., P.S. v. Continental Casualty Co.,
64 Wn. App. 571 (1992) ccviiiiiiiicriiiniiriniecrieisissiessinssnssssesneenn e 39, 40

US.F. & G. Insurance Co. v. Brannan,
20 WL ADE. AL (1079 cocniisasninaisinsssmasmmsssasmiosisisaiminsimn iy

FEDERAL STATUTES

26 U.S.C. § T206(2) 1vvveerreereereeriesssseesesseessesessssssessessssssssssenasssseseeeees 16,29

RAP 10.1(Z) crrrvrrerreeeereeeeeeeeemeemsesesmmesseesssssesessesessssesssssesssseemssmanesssessessssssssen 2

V-



I. INTRODUCTION

In the mid-1990s, Quellos Group LLC (“Quellos™), a then-small
Seattle-based investment firm, became involved in the execution of tax
shelters designed by major accounting firms for their high net worth
clients. In 1999, Quellos decided to design its own proprietary tax shelter
product, which became known as POINT. Jeffrey Greenstein, one of
Quellos’s founders and its CEO, and Charles Wilk, a tax lawyer who
became a principal at Quellos, among others at Quellos, were intimately
involved in POINT’s creation, promotion, and implementation. In
September 2010, Greenstein and Wilk both pled guilty to a conspiracy to
defraud the IRS out of $240 million in taxes dating back to POINT’s
inception. This appeal presents the question whether those criminal
admissions and the insureds’ contemporaneous, pre-inception knowledge
of the facts that gave rise to claims against Quellos by clients and
governmental authorities bar Quellos’s attempt to recover amounts
expended to defend and resolve those claims from its insurers.

The trial court correctly entered judgment for the insurers on the
ground that the primary policy had not been exhausted under the excess
policies’ plain language. The trial court also correctly concluded that four
separate exclusions contained in the insurance contract at issue clearly

applied to the POINT-related claims. However, the court erred in not



according the policy provisions their full preclusive effect to negate
coverage for all of the sums sought by Quellos. Contrary to well-settled
Washington law governing the application of similar insurance contract
provisions, the trial court failed to apply broadly policy exclusions barring
coverage for all claims “arising out of” or “arising from” the criminal
conduct or pre-inception knowledge of “any Insured” or “any” of
Quellos’s “partners, directors, officers, [or] employees.” The trial court
ruled that a non-imputation clause in the policy potentially preserved
coverage for “innocent” insureds even though the non-imputation clause
by its plain terms does not apply to two of the four exclusions and the
amounts specifically identified by Quellos as incurred on behalf of such
individuals total less than Quellos’s $2.5 million self-insured retention.
Accordingly, Federal Insurance Company (“Federal”) joins with
Indian Harbor Insurance Company (“Indian Harbor,” and with Federal
collectively, the “Insurers”) in urging affirmance of the judgment in their

favor on the basis of Quellos’s failure to exhaust the underlying

insurance.' In addition, as demonstrated below, POINT’s fraudulent

: Pursuant to RAP 10.1(g), Federal adopts by reference in its entirety the brief of

Respondent/Cross-Appellee Indian Harbor Insurance Company, which addresses the
exhaustion-related issues raised by Quellos’s appeal.



nature and the obvious potential for claims growing out of the fraud
independently mandate judgment in the Insurers’ favor.

II. ASSIGNMENTS OF ERROR

(1)  While acknowledging that an insurance policy exclusion broadly
barring coverage for “any claim arising out of, based upon or
attributable to the committing in fact of any criminal or deliberate
fraudulent act by any Insured, or any knowing or willful violation
of any statute by any Insured” clearly applied to Quellos’s claims
for coverage in light of the admitted conspiracy to defraud the IRS
through a fraudulent tax shelter by its former CEO and principal,
the trial court erred in ruling that factual issues regarding the
amount of loss incurred on behalf of other, un-indicted Quellos
officers or employees (as opposed to Quellos entities) precluded
enforcement of the exclusion with respect to all sums sought by
Quellos. RP 96:4-97:12.2

(2)  While acknowledging that an exclusion rendering the Insurers’
policies inapplicable “to any actual or alleged Wrongful Act

committed with knowledge that it was a Wrongful Act” clearly

2 The transcript of proceedings before the trial court is included as Exhibit A in

the Appendix to Quellos’s Brief. The relevant insurance policies are also appended as
exhibits to Quellos’s Brief.



)

excluded costs incurred in connection with claims resulting from
the knowing design and implementation of a fraudulent tax shelter,
the trial court erred in ruling that unspecified issues of material fact
precluded entry of summary judgment in the Insurers’ favor
notwithstanding that the specific amounts Quellos incurred on
behalf of officers and employees not criminally charged total less
than the $2.5 million retention applicable under the primary policy.
RP 97:13-24.

While acknowledging that a self-executing exclusion contained in
Quellos’s application for insurance incorporated into the policy

b 1Y

barring coverage for “any claim arising from” “any fact or
circumstance which might give rise to a claim” known to “any
insured” as of September 2000 applied to the POINT claims, the
trial court erred in not enforcing that exclusion to preclude
coverage for all POINT-related claims in their entirety where
Quellos’s CEO and tax-planning principal admitted their
knowledge in 1999 of POINT’s intrinsically fraudulent nature and
expressly contemplated the risk of claims resulting from IRS

disallowance of claimed tax benefits in the spring of 2000. RP

97:25-98:3.



4)

M

()

Notwithstanding the admissions by Quellos’s CEO and tax-
planning principal and established Washington law imputing the
wrongful conduct of “any Insured” to all insureds in the absence of
contrary policy provisions, the trial court erred in failing to apply
an exclusion barring coverage for “any actual or alleged Wrongful

e 1Y

Act occurring prior to” a specified “Continuity Date” “[i]f on or
before such Continuity Date any Insured knew of such Wrongful
Act or could have reasonably foreseen that such Wrongful Act

could lead to a claim” and not ruling that the exclusion precluded

coverage for all POINT claims. RP 97:25-98:3

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Whether insurance policy exclusions applicable to all claims
“arising out of”’ certain proscribed conduct or “arising from” an
insured’s pre-policy inception knowledge bar coverage for all
claims growing out of such conduct or knowledge regardless of the
legal theories upon which such claims might be asserted?
(Assignments of Error 1 and 3)

Whether, in the absence of an applicable severability or non-
imputation clause in the insurance contract, exclusions triggered by

the wrongful conduct or knowledge of “any” insured preclude



coverage for all insureds under the policy? (Assignments of Error
3and 4)

(3)  Whether an insurance contract provision expressly precluding the
imputation of one individual insured’s wrongful act to another
individual insured precludes the imputation of an individual
insured’s wrongful act to insured Quellos entities in light of settled
Washington law applying exclusions triggered by the conduct or
knowledge of “any” insured? (Assignments of Error 1 and 2)

IV. STATEMENT OF THE CASE

A. THE INSURANCE CONTRACTS

Federal issued Excess Policy No. 7023-2408 to Quellos Group,
LLC for the Policy Period from September 21, 2004 to September 21 ,
2005 (the “Federal Policy”). See CP 97, Items 1 & 5. Subject to all of its
terms, limitations, and conditions, the Federal Policy affords $10 million
in coverage in excess of a $10 million primary Investment Management
Insurance Policy issued by American International Specialty Lines
Insurance Company (“AISLIC”) to Quellos for the same period (the
“Primary Policy”) and a retention of $2.5 million per Wrongful Act or
related Wrongful Acts. CP 47, Items 1-4. Under the Federal Policy,
“[cJoverage . . . shall attach only after the insurers of the Underlying

Insurance shall have paid in legal currency the full amount of the



Underlying Limit for such Policy Period” and “shall then apply in
conformance with the terms and conditions of the Primary Policy as
amended by any more restrictive terms and conditions of any other policy
designated in Item 4(B) of the Declarations, except as otherwise provided”
by the Federal Policy. CP 99, Section 1. Accordingly, upon exhaustion of
the Primary Policy’s limit of liability by actual payment by AISLIC, the
Federal Policy “follows form™ to the Primary Policy.

Subject to its terms and conditions, the Primary Policy provides
coverage to Quellos and other specified Insureds, including Quellos’s past,
present or future officers, directors, and employees, for damages resulting
from claims first made against them during the Policy Period for Wrongful
Acts in rendering, inter alia, services as an investment adviser and other
defined professional services, including amounts that Quellos is permitted
or required to pay as indemnification to individual Insureds. CP 50-51,
Section 1.1I. (Insuring Agreements); CP 53, Section 2.(e) (defining
“Insured”); and CP 94 (Extended Professional Services Endorsement).
“Wrongful Acts” consist of “any breach of duty, neglect, error,
misstatement, misleading statement, omission or other act wrongfully
done or attempted by the Insured.” CP 53, Section 2.(1).

AISLIC has no duty to defend; rather, the Primary Policy provides

for the advancement of Defense Costs, which are defined in relevant part



as “reasonable and necessary fees, costs and expenses . . . incurred by the
[Insurer] or by the Insured with the written consent of the [Insurer], and
resulting solely from the investigation, adjustment, defense and appeal of
any claim against the Insured.” CP 51-52, Section 1.II; CP 52, Section
2.(a). Defense Costs are subject to and part of the limit of liability. CP 57,
Section 5.

Coverage is subject to four pertinent exclusions. First, the Primary
Policy “does not apply . . . to any claim arising out of, based upon or
attributable to the committing in fact of any criminal or deliberate
fraudulent act by any Insured, or any knowing or willful violation of any
statute by any Insured.” CP 69, § 1 (the “Fraud Exclusion”). Second, the
“policy does not apply . . . to any actual or alleged Wrongful Act
committed with knowledge that it was a Wrongful Act.” CP 54, Section
4.1.3 (the “Knowing Wrongful Act Exclusion™). Third, the “policy does
not apply . . . to any actual or alleged Wrongful Act occurring prior to the
Continuity Date specified in Item 6 of the Declarations, if on or before
such Continuity Date any Insured knew of such Wrongful Act or could
have reasonably foreseen that such Wrongful Act could lead to a claim.”
CP 54-55, Section 4.11.4 (the “Continuity Date Exclusion™). The

Continuity Date specified in the Declarations is September 20, 2000, (CP



47, Item 6), although by endorsement the Continuity Date applicable to
Quellos Group, LLC is August 25, 2000. CP 78.

Fourth, the Primary Policy provides that the application submitted
to AISLIC “form[s] a part hereof.” CP 50. The Investment Management
Insurance Renewal Application submitted by Quellos attached to the
2004-2005 Primary Policy in turn specifies that “this Renewal Application
is a supplement to the Application(s) which are part of the expiring policy,
and that those Application(s) together with this Renewal Application
constitute the complete Application that shall be the basis of the contract
and shall form part of the Policy should a Policy be issued” and that “it
will be attached to and become part of the policy.” CP 1133 (Ex. E).}

The Investment Management Insurance Application executed by Quellos’s
General Counsel and dated September 30, 2000 submitted in connection
with the “expiring policy” issued by AISLIC for the 2000-2004 Policy
Period contains the following question and exclusion:

VI. THE FOLLOWING APPLIES TO

ALL INSURING CLAUSES AND
MUST BE COMPLETED.

Does the applicant or any of its partners,
directors, officers, employees or trustees
have any knowledge of any fact or

S “Ex. " refers to the exhibits contained in the Appendix to this Brief.



circumstance which might give rise to a
claim under the proposed policy?

O Yes o No

It is agreed that if such knowledge exists any
claim arising from such fact or
circumstances will not be covered by the
policy.

CP 1122 (Ex. E) (the “Prior Knowledge Exclusion”). Quellos answered
“No.” Id.

The Primary Policy also contains the following non-imputation
clause applicable to the Fraud Exclusion and Knowing Wrongful Act
Exclusion—but not the Prior Knowledge or Continuity Date Exclusions:

NOTE: The Wrongful Act of any partner,
officer, director, trustee, managing member
or employee who is an Insured under this
policy shall not be imputed to any other
partner, officer, director, trustee, managing
member or employee who is an Insured
under this policy for the purpose of
exclusions I.1) through 5).

CP 91 (“NOTE” following Section 4.1.).

B. QUELLOS DESIGNS, PROMOTES, AND IMPLEMENTS
THE POINT TAX SHELTER.

“Design of the POINT transaction occurred during the summer of
1999,” and “[i]n 2000 and 2001,” Quellos entities “assisted five clients in
performing a total of six POINT transactions, with the first of such

transactions occurring on April 28, 2000.” CP 1178, 9 3 (Ex. F); CP 1179,
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9 6 (Ex. F); CP 835, 9 13 (Ex. B); CP 857-58, § 65.r (Ex. B). As described
by Quellos, “[t]he POINT transaction was designed to allow clients to
defer tax liabilities by offsetting their capital gains with losses that could
be realized from a portfolio of assets that had declined in value, while
providing an opportunity for profit if those assets appreciated.” CP 1179,
9 5 (Ex. F). Quellos’s then-CEQ, Jeffrey Greenstein, and Charles Wilk, a
principal with tax expertise, conceived and designed POINT. CP 946 (Ex.
C); CP 958 (Ex. D).

As described in the indictment charging a conspiracy to defraud
the IRS to which Greenstein and Wilk ultimately pled guilty as charged,
POINT began when “an ‘offshore investment fund’ purportedly purchased
shares of stock in well known, publicly-traded technology companies” and
“contributed portions of its portfolio of stock™ to various offshore
partnership entities referred to as “Special Purpose Vehicles” or “SPVs.”
CP 836, 9 15.a (Ex. B). The offshore investment fund “then purportedly
caused each SPV to issue ‘Covered Warrants’ against the respective
basket of stocks.” CP 836, Y 15.b (Ex. B). The warrants permitted “an
outside investor to purchase the Warrant for a premium in return for the
right in five years to purchase the stocks in the SPV at a set price.” CP
836-37, 9 15.b (Ex. B). Following issuance of the warrants, Quellos’s

client, a U.S. taxpayer, acquired the offshore fund’s interest in the SPV,

i



and in doing so effectively also acquired the unrealized, built-in capital
losses generated by the declining value of the technology stocks
purportedly held by the SPV. CP 837, § 15.c. (Ex. B)

The SPV then served as a kind of “mixing bowl” to which the
taxpayer contributed his assets with built-in, unrealized capital gains that
were offset by the built-in losses of the tech stocks. CP 837, q 15.d (Ex.
B). Within a matter of months, the client would sell all of the combined
partnership assets and cancel the warrant “under terms that ultimately
resulted in no economic impact on the partnership or the client.” CP 837,
9 15.e. (Ex. B). As the net effect, “the client was able to draw out of the
partnership, tax free, the proceeds up to the client’s basis in the
partnership, or continue to maintain the proceeds within the partnership
tax free, and invest it further.” CP 837, 9 15.f (Ex. B).

The challenge in creating POINT was identifying assets with
unrealized losses that could be transferred to the “mixing bowl” to permit
Quellos’s clients to offset their gains. After failing to identify actual
assets that could be used for this purpose, Quellos’s CEO created a
hypothetical paper portfolio of technology company stocks that eventually
grew to over $9 billion with roughly $1.3 billion in unrealized capital
losses. CP 675; CP 687-88; CP 946 (Ex. C); CP 958 (Ex. D). Between

December 1999 and June 2000, this “synthetic” portfolio was the subject

-12-



of an exchange of a series of contracts between two Isle of Man shell
corporations, Barnville and Jackstones. CP 744-46. Through these
transactions, Jackstones purported to “sell” stock it did not own to
Barnville, and Barnville would “loan” the stock back to Jackstones in
exchange for “cash collateral” that Barnville did not actually have or pay.
CP 744. Quellos worked with representatives of an entity called European
American Investment Group (“Euram”) in London, who were charged
with identifying the Isle of Man companies and papering the Jackstones-
Barnville transactions. CP 946 (Ex. C); CP 958 (Ex. D). As admitted by
Greenstein and Wilk, “[i]n truth, there was no actual stock; no purchase
and sale of actual stock, no payment for actual stock, and no basis in
stock.” CP 946 (Ex. C), CP 958 (Ex. D).

Quellos described POINT not only to prospective clients, but also
to law firms who were then asked to opine as to the tax consequences of
the transactions. As to both, Quellos failed to disclose the “synthetic”
nature of the Barnville portfolio of stock that formed the foundation for
the strategy, and in some cases affirmatively represented that the stock
was being acquired from European investors with Euram’s assistance. CP
947 (Ex. C); CP 959 (Ex. D); CP 743-44.

While in the midst of developing POINT in late 1999 through mid-

2000, Greenstein, Wilk, and the bankers at Euram specifically discussed
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the risk of claims resulting from a lack of transparency with respect to the
true nature of the loss assets. In a February 7, 2000 teleconference,
Greenstein, Wilk, and Euram’s John Staddon and Chris Donegan (who
secretly recorded the call), discussed the fact that the lawyer at Cravath,
Swaine & Moore authoring the initial legal opinions on POINT “would
not sign off on this if you told him what was going on,” leading Donegan
to admonish Wilk that “whoever it is that’s talking to the client just needs

b 1Y

to make sure that that risk is boxed,” “[o]therwise, the guy is going to get
audited and lose . . . and come back and try to sue our asses.” CP 607-08.
Wilk responded, “you’re right.” CP 608; see also generally CP 585-613.
As the planning continued, though, Euram again sought assurances
that Quellos was accurately disclosing the phantom nature of the Barnville
portfolio, voicing concern in an April 4, 2000 e-mail to Wilk about the
“commercial risk that both you and I know only too well . . . that the client
turns around under a certain scenario and claims to have been misled as to
the nature of the share trading between the two [Isle of Man] companies.”
CP 815; see also CP 818 (April 28, 2000 e-mail from Staddon seeking
“confirmation from [Greenstein and Wilk] that [client] and/or his advisers

is aware of the book entry features of the structure™). Prior to executing

the first POINT, a Quellos in-house tax professional joked in an e-mail

-14-



exchange with Wilk that “I just hope [the client] doesn’t get cold feet or
have the IRS select his return for audit!” CP 830.

Ci THE POINT CLAIMS

The risks envisioned by POINT’s creators ultimately materialized.
“The IRS subsequently denied the tax benefits generated by each of the
POINT transactions,” CP 1108, 9 13 (Ex. E), and in 2005 and 2006 two
different Quellos clients who used the POINT strategy advised Quellos
that they were considering legal action “against Quellos.” CP 1109, qf 19-
20 (Ex. E); see also CP 1279-81 (Ex. A). Quellos settled both claims prior
to litigation. CP 1110, 922 (Ex. E); CP 1280-81 (Ex. A) (the “Client
Claims™).

POINT also attracted scrutiny from government authorities. The
IRS sought documents from Quellos beginning in February 2005, and the
U.S. Senate Permanent Subcommittee on Investigations of the Committee
on Homeland Security and Governmental Affairs subpoenaed Quellos in
September 2005 in connection with an investigation of the use of offshore
entities in the creation of tax shelters. CP 1281-82 (Ex. A); CP 382, § 53.
The California Franchise Tax Board (“CFTB”) determined in May 2008
that Quellos had promoted a fraudulent tax shelter in connection with the
POINT transaction for client Haim Saban and imposed a penalty on

Quellos. CP 1283 (Ex. A); see also CP 923-40.
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The U.S. Attorney’s Office for the Western District of Washington
also launched a criminal probe, resulting in the issuance of grand jury
subpoenas to Quellos in 2007 and 2008 “for documents and information
related to the POINT transaction.” CP 1282 (Ex. A); see also CP 1109,

9 16 (Ex. E). The grand jury subsequently indicted Greenstein and Wilk
in July 2009 and presented an eighteen-count second superseding
indictment on December 30, 2009. See CP 831-73 (Ex. B) (The Client
Claims, IRS information request, Senate investigation, CFTB audit and
penalty, and U.S. Attorney’s Office investigation and prosecution are
referred to herein collectively as the “POINT Claims.”) The government
charged Greenstein and Wilk with conspiracy to defraud the IRS, tax
evasion, counseling false tax returns, wire fraud, and conspiracy to launder
monetary instruments.

On September 10, 2010, both Greenstein and Wilk entered into
materially similar plea agreements and pled guilty to Count 1 (conspiracy
to defraud the United States in violation of 18 U.S.C. § 371) and Count 13
(aiding and assisting the filing of a false tax return in connection with the
Saban POINT in violation of 26 U.S.C. § 7206(2)). CP 941-52 (Ex. C);
CP 953-64 (Ex. D); CP 965-66 (Greenstein Acceptance of Plea); CP 967-
68 (Wilk Acceptance of Plea); CP 969-75 (Greenstein Judgment); CP 96-

82 (Wilk Judgment). Quellos spent more than $24 million in connection
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with the federal criminal investigation, although it has identified less than

$1.3 million specifically incurred on behalf of employees other than

Greenstein and Wilk. CP 1282 (Ex. A).

As part of their plea agreements, both Greenstein and Wilk

adopted identical statements of facts “in their entirety.” CP 1000. The

statements included the following admissions:

“Beginning in 1999 and continuing through 2005,” Greenstein and
Wilk, among others, “conspired and agreed to defraud the Internal
Revenue Service by designing, promoting, and implementing a
fraudulent tax shelter, which they referred to by the acronym,
POINT, and by directly and indirectly deceiving and lying to the
IRS during examinations of returns that taxpayers filed in reliance
upon POINT.” CP 946 (Ex. C); CP 958 (Ex. D).

Greenstein and Wilk worked with Euram “to create fictitious
losses through the purported purchase and sale of ‘synthetic’ stock
with paper value exceeding $9.6 Billion between two Special
Purpose Vehicles (SPV’s), Isle of Man businesses, Jackstones,
Ltd., and Barnville, Ltd[.], which had no assets. In truth there was
no actual stock; no purchase and sale of actual stock; no payment
for actual stock, and no basis in stock. These fictitious losses were

used in POINT to offset approximately equal dollar amounts of
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real capital gains, thereby deferring substantial capital gains taxes.”
CP 946-47 (Ex. C); CP 958 (Ex. D).

e Defendants “provided and caused to be provided to these willing
taxpayers, information and documentation for POINT that they
knew were false. They also provided these taxpayers with legal
opinions, based upon the same false information and
documentation, that attested to the probable legitimacy of POINT.
Defendants knew these opinions relied on false information and
documentation.” CP 947 (Ex. C); CP 959 (Ex. D).

e “When these returns came under audit, the defendants gave the
taxpayers and their advisors the same false information and
documentation and the defendants knew that the taxpayers and
their advisors would use the false information and documentation
in responding to the IRS.” CP 947 (Ex. C); CP 959 (Ex. D).

e In connection with the Saban POINT, the partnership entity filed a
false return for tax year 2001 claiming $614 million in capital
losses. Greenstein and Wilk “knowingly and willfully caused to be
provided the false loss figure thus aiding and assisting in the filing
of the materially false return.” CP 947 (Ex. C); CP 959 (Ex. D).

Quellos acknowledges that the two previously settled “individual investor

claims [i.e., the Client Claims] arose out of the same factual circumstances
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and POINT transactions that later served, in part, as the basis for the
criminal indictments and ultimate guilty pleas of Messrs. Greenstein and
Wilk.” CP 1109, § 21 (Ex. E).

Greenstein and Wilk were each sentenced to 50 months’
incarceration. CP 971; CP 978. Each is currently serving his sentence at a
facility outside of Washington. CP 1243-49.

D. THE INSTANT LITIGATION AND PROCEEDINGS
BELOW.

Quellos commenced this action on December 1, 2010, asserting
claims for breach of contract and declaratory relief regarding the
availability of coverage under its 2004-2005 insurance program for the
POINT Claims, as well as coverage for claims arising from other tax
shelters under other policy periods. Under the First Amended Complaint,
the claims directed to Federal and Indian Harbor solely concern the
POINT strategy. Quellos’s fifth cause of action seeks coverage for
defense costs incurred by Quellos to defend itself and its directors and
officers for the POINT Claims, and its sixth cause of action seeks
coverage for “other covered losses™ incurred in connection with the
POINT Claims. CP 388-89, 17 89-94. All told, the amounts for defense
expenses and settlements for which Quellos seeks coverage exceed $62.5

million. CP 1280-84 (Ex. A).
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Prior to bringing this action, AISLIC had paid Quellos less than
half of the $10 million limit under the Primary Policy. CP 1285. After
filing suit, Quellos entered into a settlement with AISLIC under which
Quellos released AISLIC with respect to its claims for coverage under the
Primary Policy for the POINT Claims without payment by AISLIC of any
additional amounts in connection with the POINT Claims. CP 22-37.

Quellos and the excess carriers cross-moved for summary
judgment with respect to whether coverage under the Federal and Indian
Harbor excess policies attached in light of AISLIC’s failure to pay its full
limit of liability. Following oral argument, by order dated February 10,
2012, the trial court granted the Insurers’ motion, denied Quellos’s
motion, and dismissed Quellos’s claims against Federal and Indian Harbor
with prejudice. CP 1293, 1353-55.

In addition to the motion regarding exhaustion, Federal, joined by
Indian Harbor, also moved for summary judgment on the ground that
Greenstein’s and Wilk’s criminal guilty pleas and other admissions, as
well as their pre-policy inception knowledge of the admitted conspiracy to
defraud, triggered application of several policy exclusions barring
coverage for all of the POINT Claims. Following oral argument, the trial

court overruled objections by Quellos to the admissibility of several of the
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exhibits submitted by Federal in support of its motion, and found that
Greenstein’s and Wilk’s guilty pleas “are clearly admissible.” RP 95:22.

The trial court concluded that it would “enter[] a partial summary
judgment order establishing the viability and the applicability of the
[F]raud [E]xclusion insofar as it clearly relates to certain costs incurred by
those individuals who were actually indicted.” RP 96:19-23. However,
the court determined that “there is a potential conflict . . . between the
severability clause and the arising out of language” contained in the Fraud
Exclusion, citing the potential for “claims against other nonindicted
[insureds], which arguably arise out of a fraud, but perhaps not, which
may more sound in negligence and maybe not.” RP 96:5-14. As such, in
the trial court’s view, “there is a genuine issue of material fact as to what
exactly arising out of means, and so therefore I will grant in part and deny
in part summary judgment on the part of the [FJraud [E]xclusion.” RP
97:3-6. However, the court specifically rejected Quellos’s contention that
the Fraud Exclusion barred coverage only for defense expenses incurred
after Greenstein’s and Wilk’s guilty pleas, explaining that “if they were
excluded by the fraud, then they were excluded all the way back.” RP
98:3-10.

Similarly, the trial court decided that the Knowing Wrongful Act

Exclusion “is clearly viable” and “clearly excludes certain costs that were
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incurred by plaintiff” but found “a genuine issue of material fact as to
which costs are covered, which costs are not.” RP 97:15-19. The trial
court further granted only partial summary judgment on the basis of the
Continuity Date Exclusion and the Prior Knowledge Exclusion “for
similar reasons.” RP 98:1-3.

The trial court accordingly entered an order granting Federal and
Indian Harbor partial summary judgment on the basis of the policy
exclusions nunc pro tunc to February 10, 2012. The trial court entered
final judgment in favor of the insurers February 13, 2012 pursuant to CR
54(b). Quellos timely appealed the judgment and orders regarding the
exhaustion issue, and the Insurers timely sought cross-review of the trial
court’s order regarding the application of the policy exclusions.

V. SUMMARY OF ARGUMENT

In September 2010, a federal criminal investigation resulted in the
entry of guilty pleas by both Quellos’s former CEO, Jeff Greenstein, and
another Quellos principal, Charles Wilk, to a conspiracy to defraud the
IRS out of $240 million in taxes dating back to POINT’s inception in
1999. The detailed admissions that accompanied those guilty pleas and
the entirely foreseeable—indeed, foreseen—consequences of engineering
a fraudulent tax shelter built upon a “synthetic” portfolio of stock and

selling the tax avoidance strategy to clients without full disclosure of such

.



fact plainly implicate a number of exclusions barring insurance coverage
for criminal conduct and knowledge of conduct that could give rise to
claims. The trial court had little trouble concluding that each of the
exclusions relied upon by the Insurers applied to Quellos’s efforts to
recoup losses resulting from its calculated foray into the tax shelter
business.

However, the trial court erred in failing to accord the exclusions
the full preclusive effect dictated by their plain language. The trial court
concluded that genuine issues of material fact precluded summary
judgment in the Insurers’ favor because it could not determine which
amounts for which Quellos seeks coverage are subject to the exclusions
and which are not. The trial court’s analysis, however, did not pinpoint
any such issues. To the contrary, the substance of the POINT Claims, the
illegal conduct that led to them, and the basis for the sums incurred by
Quellos as a result are not seriously in dispute. The trial court therefore
should have granted the Insurers full summary judgment based on the
unambiguous terms of the Primary Policy to which they follow form.

First, the policy does not apply “to any claim arising out of, based
upon or attributable to the committing in fact of any criminal or deliberate
fraudulent act by any Insured, or any knowing or willful violation of any

statute by any Insured.” Greenstein’s and Wilk’s guilty pleas by
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themselves establish that POINT’s genesis and execution and all of the
claims flowing from its implementation arise from “criminal” and
“deliberate fraudulent” acts, as well as both “knowing” and “willful
violation[s] of any statute.” Citing a perceived “conflict” between the
broad “arising out of”” language used in the exclusion on the one hand, and
a limited non-imputation clause excepting certain individuals from the
exclusion’s reach on the other, the trial court decided it could not
determine the extent to which the Fraud Exclusion applied. That
“conflict” is illusory, though, as the non-imputation clause does not apply
to the sums incurred by Greenstein, Wilk, or the Quellos entities—which
far and away comprise the vast majority of the sums at issue.

Second, the policy does not apply to the POINT Claims because
they arise from misconduct that the Insureds knew was wrongful when
they did it and the Insureds should have foreseen—and actually did
foresee—prior to the policy period the potential for claims resulting from
such misconduct. Again, the trial court determined that these provisions
excluded coverage for some, but not all, of Quellos’s POINT-related
losses. And again, it did not identify what factual issues compelled that
result. Quellos, through Greenstein and Wilk, knew that the lack of
disclosures to its clients and their outside counsel, the synthetic nature of

the loss assets, and POINT’s lack of real economic substance were
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wrongful and might lead to claims—precisely the claims at issue. Nor did
the trial court address how the non-imputation clause could conflict with
the broad “arising from” and “any” insured language employed in the
Prior Knowledge Exclusion since the non-imputation clause does not
apply to that exclusion or the Continuity Date Exclusion. Accordingly,
even assuming that Quellos can overcome the exhaustion issue—which it
cannot—the uncontroverted criminal conduct of Jeff Greenstein and
Charles Wilk arising out of the tax scheme at issue in the POINT Claims
triggers four separate exclusions that bar coverage for Quellos’s claim.

VI. ARGUMENT

This Court “review[s] a summary judgment order de novo,
performing the same inquiry as does the trial court.” Sauter v. Houston
Cas. Co., 276 P.3d 358, 361 (Wash. Ct. App. 2012) (citations omitted).
“Similarly, the interpretation of an insurance contract is a question of law
reviewed de novo.” Id.

A. UNDER WASHINGTON LAW, THE PLAIN LANGUAGE
OF THE POLICIES MUST BE ENFORCED AS WRITTEN.

“The criteria for interpreting insurance contracts in Washington are
well settled. We construe insurance policies as contracts.” Quadrant
Corp. v. American States Ins. Co., 154 Wn. 2d 165, 171 (2005).
“Interpretation of insurance policies is a question of law, in which the

policy is construed as a whole and each clause is given force and effect.”

-25-



Overton v. Consolidated Ins. Co., 145 Wn. 2d 417, 424 (2002).

“Language in an insurance contract is to be given its ordinary meaning,
and courts should read the policy as the average person purchasing
insurance would.” Campbell v. Ticor Title Ins. Co., 166 Wn. 2d 466, 472
(2009). “In doing so, we do not engage in a strained or forced
construction that would lead to absurd results.” Christal v. Farmers Ins.
Co., 133 Wn. App. 186, 191 (2006) (internal quotation marks and citation
omitted). “Most importantly, if the policy language is clear and
unambiguous, we must enforce it as written; we may not modify it or
create ambiguity where none exists.” Quadrant, 154 Wn. 2d at 171.
“[While exclusions should be strictly construed against the drafter, a strict
application should not trump the plain, clear language of an exclusion such

that a strained or forced construction results.” Id. at 172.

B. THE GUILTY PLEAS ENTERED BY QUELLOS’S CEO
AND PRINCIPAL CLEARLY ESTABLISH THAT THE

POINT CLAIMS ARISE FROM CRIMINAL AND
FRAUDULENT ACTS BARRED FROM COVERAGE.

The Fraud Exclusion contained in the Primary Policy bars
coverage for “any claim arising out of, based upon or attributable to the
committing in fact of any criminal or deliberate fraudulent act by any
Insured, or any knowing or willful violation of any statute by any

Insured.” CP 69, 4 1. The admissions contained in Greenstein’s and
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Wilk’s guilty pleas, by themselves, clearly establish that Greenstein, Wilk,
and Quellos committed criminal and deliberately fraudulent acts in
designing, promoting, and implementing POINT. As such, the Federal
Policy does not apply to the POINT Claims.

1. The Trial Court Correctly Held that the Guilty Pleas
Triggered Application of the Fraud Exclusion.

Beyond a doubt, the criminal pleas demonstrate that Greenstein
and Wilk “in fact” committed fraudulent and criminal acts. As used in the

% L

Fraud Exclusion, “in fact” “refers to ‘something which is put forward as
“objectively real” or which can be “objectively verified.”” Virginia
Mason Med. Ctr. v. Executive Risk Indem. Inc., No. C07-0636, 2007 WL
3473683, at *5 (W.D. Wash. Nov. 14, 2007) (quoting PMI Mortg. Ins. Co.
v. American Int'l Specialty Lines Ins. Co., No. C02-1774, 2006 WL
825266, at *5 (N.D. Cal. Mar. 29, 2006)). Such objective verification can
take the form of a final adjudication in the relevant underlying proceeding,
an admission by the insured, or a finding by the court in a separate action
based on evidence of the insureds’ conduct. /d. Of course, where, as here,
insureds have been convicted of criminal offenses, such conviction
“constitutes far more than some pertinent factual finding of fraudulent

conduct and fully supports the conclusion that” the Fraud Exclusion

applies. Farkas v. National Union Fire Ins. Co., No. 11¢v529, 2011 WL
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2838167, at *2 (E.D. Va. July 14, 2011) (holding that similarly-worded
fraud exclusion barred coverage for criminal proceedings where “jury’s
guilty verdict clearly triggered” the exclusion).

In construing a similar exclusion, the Court of Appeals affirmed
the entry of summary judgment in favor of an insurer for the insured law
firm’s liability for losses resulting from an employee’s embezzlement
scheme. Stouffer & Knight v. Continental Cas. Co., 96 Wn. App. 741, 745
(1999) (applying exclusion for “any claim arising out of . . . any dishonest,
fraudulent, criminal or malicious act or omission by you or any of your
partners, officers, stockholders or employees™). In Stouffer & Knight, the
Court concluded that “[n]o ambiguity exists in Knight’s CNA insurance
contract because the language on its face is nof fairly susceptible to two
different but reasonable interpretations[.]” Id. at 749-50 (internal
quotation marks and citation omitted). The Court held that regardless
whether the attorney’s negligent supervision contributed to the losses, they
unquestionably arose directly out of the employee’s dishonest acts of
embezzlement and therefore fell within the scope of the exclusion. /d. at
750-51.

The uncontroverted facts require the same result here. The
offenses to which Greenstein and Wilk pled guilty relate entirely to their

conception and implementation of POINT. Greenstein and Wilk each pled
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guilty to a conspiracy to defraud the IRS beginning in 1999. As set forth
in their plea agreements, the conspiracy offense consists of (1) “the
existence of an agreement by two or more persons to defraud” the IRS; (2)
each one’s “knowing and voluntary participation in the conspiracy”; and
(3) “an overt act in furtherance of the conspiracy.” CP 943 (Ex. C); CP
955 (Ex. D); see also 18 U.S.C. § 371. Second, Greenstein and Wilk each
pled guilty to the offense of aiding and assisting the filing of a false tax
return, which requires (1) that “the defendant aided or assisted in,
procured, counseled, or advised the preparation or presentation of” a
partnership income tax return; (2) “the document was false as to a material
matter’”’; and (3) “the act of the defendant was willful.” CP 943 (Ex. C);
CP 955 (Ex. D); see also 26 U.S.C. § 7206(2).

The elements of these offenses admitted by Quellos’s CEO and tax
strategy principal clearly satisfy each of the Fraud Exclusion’s
requirements of a “criminal” act, “deliberate fraudulent act,” or “any
knowing or willful violation of any statute by any Insured.” CP 69, q 1.
The statement of facts each adopted by Greenstein and Wilk as part of
their plea agreements underscores the deliberately fraudulent nature of
their misconduct that infected all of the POINT transactions. Each admits
that they “conspired and agreed to defraud the Internal Revenue Service

by designing, promoting, and implementing a fraudulent tax shelter . . .
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and by directly and indirectly deceiving and lying to the IRS during
examinations of returns that taxpayers filed in reliance upon POINT.” CP
946 (Ex. C) (emphasis added); see also CP 958 (Ex. D). They each admit
to “creat[ing] fictitious losses™ and that the Barnville-Jackstones trades
involved “no actual stock; no purchase and sale of actual stock; no
payment for actual stock, and no basis in stock.” Id. And they provided
documents to their clients describing POINT “that they knew were false,”
as well as legal opinions regarding POINT’s legitimacy that they “knew
... relied on false information and documentation.” CP 946-47 (Ex. C),
CP 958-59 (Ex. D). The record could not be clearer. A such, the trial
court correctly held that the Fraud Exclusion applies to the POINT Claims.
2. The Trial Court Erred in Failing to Apply the Fraud

Exclusion to the Full Extent of its Unambiguous
Breadth as Mandated by Washington Law.

However, the trial court erred in limiting application of the Fraud
Exclusion to “certain costs incurred by those individuals who were
actually indicted.” RP 96:22-23. To the contrary, the Fraud Exclusion
bars coverage not only for the criminal investigation and prosecution, but
all of the POINT Claims. The Fraud Exclusion provides that the Primary
Policy does not apply “to any claim arising out of, based upon or
attributable to” the fraudulent conduct. CP 69, § 1. As used in insurance

policy exclusions, “[t]he phrase “arising out of” is unambiguous and has a

-30-



broader meaning than ‘caused by’ or ‘resulted from.” It ordinarily means
‘originating from,’ “having its origin in,” ‘growing out of,’ or ‘flowing
from.”” Munn v. Mutual of Enumclaw Ins. Co., 73 Wn. App. 321, 325
(1994).%

All of the claims at issue grow directly out of the admittedly
fraudulent conception and implementation of POINT. The Client Claims
sought to recover amounts allegedly incurred as a result of the IRS’s
disallowance of capital losses claimed by virtue of POINT. Quellos
explicitly concedes that the two Client Claims “arose out of the same
factual circumstances and POINT transactions that later served, in part, as
the basis for the criminal indictments and ultimate guilty pleas of Messrs.
Greenstein and Wilk.” CP 1109-10, § 21 (Ex. E). The governmental

investigations directly concern POINT’s creation and promotion. CP

4 See also Stouffer & Knight, 96 Wn. App. 741, 750 n.11 (1999) (applying
dishonesty exclusion in lawyer’s professional liability policy broadly to preclude
coverage for amounts expended by attorney to satisfy embezzlement losses despite his
contention that his liability was predicated on alleged negligent supervision rather than
any alleged dishonest acts on his part); City of Everett v. American Empire Surplus Lines
Ins. Co., 64 Wn. App. 83, 88-89 (1991) (affirming summary judgment for insurer and
holding that exclusion contained in municipal errors and omissions policy broadly
applied to preclude coverage for city’s alleged negligent supervision and rejecting
application of an efficient proximate cause standard); Mutual of Enumclaw Ins. Co. v. St.
Paul Fire & Marine Ins. Co., No. C05-0312, 2006 WL 16634, at *4 (W.D. Wash. Jan. 4,
2006) (observing that “ample Washington case law interpreting arising-out-of clauses”
have “found the ph[r]ase to be unambiguous, and have interpreted such clauses as calling
for a more liberal causation standard than demanded by language such as ‘caused by’ or
‘resulted from™).
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1279-84 (Ex. A). Given Greenstein’s and Wilk’s admissions that POINT
was built upon a phony stock portfolio, that such fact was not fully
explained to their clients, and that they misled their clients, counsel, and
the IRS when questioned during the audit process, all of the POINT
Claims clearly have their origins in, grow out of, and flow from precisely
the same fraudulent conduct and statutory violations underlying the
government’s criminal case.

Moreover, the Fraud Exclusion expressly provides that the Primary
Policy does not respond to “any claim” arising from the proscribed
conduct “by any Insured.” Under Washington law, policy exclusions
applicable to the acts of “any Insured” bar coverage for all insureds when
any insured’s proscribed conduct gives rise to the claim. “Here, the
exclusion is not restricted to intentional acts of the particular insured
sought to be held liable, but broadly excludes coverage for all intentionally
caused injury or damage by an insured, which includes anyone insured
under the policy.” Farmers Ins. Co. v. Hembree, 54 Wn. App. 195, 200

(1989).° The Insureds under the Primary Policy include Quellos as the

s Both before and after Hembree, the Washington state and federal courts have

consistently adhered to this principle, repeatedly affirming the applicability of exclusions
triggered by misconduct of “an insured” or “any insured” to even asserted “innocent”
insureds, notwithstanding “separability” clauses requiring the policy to be treated as
separate insurance contracts for each insured. See Leanderson v. Farmers Ins. Co., 111
Whn. App. 230, 237 (2002) (“[T]he Leandersons’ policy uses the term ‘an insured’ rather
than ‘the insured.” Therefore, the exclusion is not restricted to Crystal’s acts, but broadly
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Named Insured and the other Quellos entities involved in the
implementation of POINT. CP 53, Section 2.(e); CP 78. As such, the
Fraud Exclusion broadly precludes coverage for all POINT Claims
because (1) they are premised on criminal and fraudulent conduct
regardless of the legal theory under which they are asserted; and (2) except
as the Primary Policy might otherwise provide, Greenstein’s and Wilk’s
admitted illegal conduct is imputed as a matter of law to all insureds under
the policy.

Notwithstanding the well-recognized breadth of the Fraud
Exclusion, the trial court declined to enter summary judgment in favor of

the Insurers because of a perceived “potential conflict . . . between the

excludes coverage for all injury or damage caused by an insured under the policy.”);
Mutual of Enumclaw Ins. Co. v. Cross, 103 Wn. App. 52, 61-62 (2000) (same and
rejecting application of severability clause); Caroff v. Farmers Ins. Co., 155 Wn. App.
724, 730 (1999) (“The average insurance purchaser would know from the explicit
language of the child molestation exclusions that, despite the severability clauses,
Farmers will not cover any suits or claims arising out of child molestation by any
insured.”); Alistate Ins. Co. v. Raynor, 93 Wn. App. 484, 498 (1999) (“Washington courts
have interpreted an exclusionary clause based upon the acts of ‘an insured’ as precluding
coverage for an innocent insured where coverage for the acts of another culpable insured
is excluded under the policy.”); Farmers Ins. Co. v. Edie, 52 Wn. App. 411,412 (1988)
(holding that intentional acts exclusion applicable to acts of “an insured” barred coverage
for both culpable husband and non-culpable wife); U.S.F. & G. Ins. Co. v. Brannan, 22
Whn. App. 341, 348 (1979) (“The policy provides no coverage if the business pursuits of
Any [sic] of the separate insureds gave rise to the damage.”); Allstate Indem. Co. v.
Eisenhut, No. C09-0835, 2010 WL 1330003, at *3 n.5 (W.D. Wash. Mar. 30, 2010)
(“Under Washington law, exclusion clauses apply to all insureds even when only one
insured acts.”); Allstate Ins. Co. v. Goldman, No. C07-0478, 2007 WL 2900398, at *2
(W.D. Wash. Oct. 3, 2007) (“[U]nder the language of the policy, the intentional acts of
‘any insured’ preclude coverage for all insureds for claims arising from those intentional
acts.”).
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severability clause and the arising out of language here.” RP 96:6-8. No
such conflict—potential or actual—exists. The “severability clause” or
non-imputation clause to which the trial court referred provides that “[t]he
Wrongful Act of any partner, officer, director, trustee, managing member
or employee who is an Insured under this policy shall not be imputed to
any other partner, officer, director, trustee, managing member or employee
who is an Insured under this policy for the purpose of” certain exclusions,
including the Fraud Exclusion. CP 91 (“NOTE” following Section 4.1.).
By its express terms, the non-imputation clause renders the Fraud
Exclusion severable only as to Individual Insureds. The clause does not
preclude imputation of Greenstein’s and Wilk’s admitted misconduct fo
Quellos entities. This limitation on the non-imputation clause is
dispositive because of the well-settled default rule under Washington law
that the excluded conduct of one Insured precludes coverage for all
Insureds where the relevant exclusion is triggered by the conduct of “any
Insured.”

Against this backdrop of established Washington law, the broad
scope of the Fraud Exclusion dictated by its “arising out of”” language is
easily harmonized with the limited exception to the general rule of
imputation of the conduct by “any Insured” reflected in the Primary

Policy’s non-imputation clause. Whether asserted under theories or
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negligence or intentional conduct, the “arising out of” language brings
within the Fraud Exclusion’s sweep all claims growing out of and flowing
from the admittedly criminal acts of POINT’s design and implementation.
Because the exclusion applies to all Insureds based on the conduct of “any
Insured,” the exclusion bars all coverage for the POINT Claims except to
the extent they were asserted against and resulted in sums that Individual
Insureds other than Greenstein and Wilk were legally obligated to pay.
The non-imputation clause does not affect coverage for amounts incurred
by or on behalf of Greenstein, Wilk, or the Quellos entities themselves—
which clearly lie within the Fraud Exclusion’s reach.

3. The Undisputed Record Evidence Establishes that, at

Best, the Amounts Potentially Not Subject to the Fraud
Exclusion are Less than the Primary Policy’s Retention.

Here, the record demonstrates that the only amounts claimed by
Quellos to have been incurred by or on behalf of assertedly non-culpable
individuals do not even exceed the Primary Policy’s $2.5 million
retention, let alone the retention and AISLIC’s $10 million limit of
liability. In response to interrogatories concerning the specifics of the
various POINT Claims, with the exception of the federal criminal
investigation, Quellos identified itself or one of its subsidiaries—not any
Individual Insured—as the party against whom the claim was asserted. CP

1280-84. With respect to the U.S. Attorney’s Office investigation that
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culminated in Greenstein’s and Wilk’s guilty pleas, Quellos has identified
approximately $1.27 million in defense expenses incurred on behalf of
nine individuals other than Greenstein and Wilk. CP 1282 (Ex. A). Thus,
according to Quellos’s own statement of its damages, the sums it has
incurred on behalf of Individual Insureds versus those incurred on behalf
of itself, Greenstein, or Wilk do not even penetrate the Primary Policy.

Quellos also argued below that the two settlements it entered into
to resolve the Client Claims “released all claims that could have been
asserted against any Quellos entity or person representing Quellos,
including all of its directors, officers, employees, and insurers.” CP 1110,
9 24 (Ex. E). Quellos suggested, and the trial court appears to have
accepted, that because some Individual Insureds received the benefit of the
releases given to resolve the Client Claims, some amount of the settlement
consideration should be allocated as damages incurred by Quellos on
behalf of individuals for claims for negligence and breach of fiduciary
duty beyond the scope of the Fraud Exclusion. But regardless of who
might have enjoyed the benefit of the releases—which includes Quellos
employees who had no involvement whatsoever with POINT as well as
Quellos’s insurers—Quellos has not identified any Individual Insured
against whom a claim has been asserted. Indeed, Quellos has not

suggested that any individuals were even parties to these settlements.
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Rather, Quellos quite clearly states that the Client Claims were asserted
“against Quellos”—not any individuals—and Quellos does not identify
any specific individual accused of misconduct in connection with those
claims. CP 1109, § 19 (Ex. E) (declaration of Quellos’s former General
Counsel stating that “two POINT clients asserted claims . . . against
Quellos”); CP 1280-81 (Ex. A) (responding to interrogatory requesting
identification, with respect to each POINT Claim, of “[t]he entity,
individual and/or other person to whom the matter was asserted” by
stating that both Saban and Schein investor claims involved potential
“legal action against Quellos™ without referencing any individuals). The
record before the trial court thus established that with the exception of less
than $1.3 million in criminal investigatory defense expenses, Quellos has
not incurred any amounts on behalf of “innocent™ insureds against whom
claims were made. Accordingly, the Insurers are entitled to summary

judgment on the basis of the Fraud Exclusion.

C. QUELLOS’S PRIOR KNOWLEDGE OF ITS WRONGFUL
CONDUCT IN DEVELOPING POINT AND MANIFEST

POTENTIAL FOR RESULTING CLAIMS
INDEPENDENTLY PRECLUDES COVERAGE.

The admitted criminal conspiracy concerning the development and
implementation of POINT rises well above the level necessary to

implicate the Fraud Exclusion. However, even if that were not the case,
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the Primary Policy bars coverage for the POINT Claims based upon
Quellos’s knowledge of its wrongful acts and clear potential for claims
based on those wrongful acts. By its express terms, the Primary Policy
does not apply where any Insured knows that he or it committed Wrongful
Acts or where any Insured has knowledge of facts or circumstances that
might give rise to a claim under the Policy. As such, the Prior Knowledge
Exclusion, Continuity Date Exclusion, and Knowing Wrongful Act
Exclusion each render the Primary Policy inapplicable to the POINT
Claims.

1. Greenstein’s and Wilk’s Knowledge of Their

Misconduct Completely Bars Coverage under the Prior
Knowledge Exclusion.

First, the application submitted by Quellos in connection with the
2000-2004 Policy Period, which the 2004-2005 Primary Policy
incorporates by reference, provides that if Quellos or “any of its partners,
directors, officers, employees or trustees ha[s] any knowledge of any fact
or circumstance which might give rise to a claim,” then coverage is
excluded for “any claim arising from such fact or circumstances.” CP
1122, Section VI (Ex. E). “This type of exclusionary language is known
as a prior knowledge limitation, and similar prior knowledge limitations
have been construed by Washington courts to require the insured to

disclose any acts or omissions that the insured could have reasonably
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foreseen might be a basis for a claim against him or her.” Carolina Cas.
Ins. Co. v. Ott, No. C09-5540, 2010 WL 1849230, at *10 (W.D. Wash.
May 7, 2010) (granting summary judgment to insurer under similar prior
knowledge limitation contained in lawyers professional liability insurance
policy).

In applying such clauses, the Washington Supreme Court has
mandated the use of an objective standard, “looking at the facts from a
neutral, ‘reasonable’ perspective.” Allstate Ins. Co. v. Peasley, 131 Wn.
2d 420, 430 (1997) (affirming summary judgment for insurer on basis of
exclusion for injuries “which may reasonably be expected to result from
the intentional or criminal acts of an insured person”). Such prior
knowledge limitations “do[] not require the prediction of claims with
absolute certainty or exactitude. Rather, the focus of the clause is on the
underlying ‘acts and omissions’ that are the subject of a dispute which
might give rise to a claim. The insurer is inquiring about any such acts or
omissions in order to allow it to realistically assess its risk and establish an
appropriate premium for coverage.” Tewell, Thorpe & Findlay, Inc., P.S.
v. Continental Cas. Co., 64 Wn. App. 571, 576-77 (1992) (affirming entry
of summary judgment for insurer under lawyers professional liability
policy based on exclusion barring coverage “if any insured on the

effective date knew or could have reasonably foreseen that such acts or
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omissions might be the basis for a claim”™); see also Westport Ins. Corp. v.

Markham Grp. Inc. PS, 403 F. App’x 264, 265 (9th Cir. 2010) (applying

Washington law) (same). Indeed, such contract language “also does not

imply that the potential claims of which the insurance company must be

informed necessarily have merit.” Tewell, 64 Wn. App. at 577.

Here, Greenstein and Wilk—and by extension Quellos—clearly

had knowledge of facts or circumstances that “might give rise to a claim”

as of the September 2000 date applicable to the Prior Knowledge

Exclusion. The record leaves no room for doubt:

“Beginning in 1999,” Greenstein and Wilk “conspired and agreed
to defraud” the IRS “by designing, promoting, and implementing a
fraudulent tax shelter” based upon the generation of “fictitious
losses” through the Barnville-Jackstones paper portfolio—a
portfolio that had been fully created by mid-2000. CP 946 (Ex. C);
CP 958 (Ex. D); CP 744-46; CP 842, 1 30 (Ex. B).

By mid-2000, Quellos had completed half of the six POINT
transactions it implemented, with three of the six legal opinions for
such transactions issued as well. CP 857-58, Y 65.r.-s. (Ex. B).
Greenstein and Wilk have admitted that in connection with all of

the POINT transactions, the documentation provided to the
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taxpayers and legal counsel was false. CP 947 (Ex. C); CP 959

(Ex. D).

e In February 2000, Greenstein and Wilk acknowledged in a
conference call with Euram that legal counsel had not been
apprised of the synthetic nature of the critical stock portfolio. CP
895 (*All [counsel] said is don’t synthetically create the basis.
[Laughter] That was six months ago and all we’re doing here is
we’re synthetically creating a long position.”); CP 895-96 (Wilk
acknowledging that “[counsel] would not sign off on this if you
told him what was going on”). On that call, the participants
explicitly foresaw the potential for claims following an IRS audit
by clients claiming that they had not been adequately informed, CP
896, and the Euram representatives raised this possibility again in
April 2000, seeking assurances that such disclosures had been
made. CP 815; CP 822.

The Individual Insureds subjectively knew that the POINT tax
shelter had been built upon an artificial stock portfolio manufactured by
Quellos and that such critical fact not only had not been disclosed to the
Quellos clients and legal counsel, but that counsel would not have opined
favorably as to POINT’s legality had the true facts been revealed to them.

Moreover, Quellos and Euram principals had explicitly discussed the risk
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of claims based on the lack of disclosure. Even in the absence of such
explicit discussions, the potential for claims arising from the disallowance
of claimed tax benefits was manifest. An objective observer armed with
the same knowledge should have foreseen the potential for such claims,
and the Insureds here actually did foresee such claims. See Carolina Cas.,
2010 WL 1849230, at *11 (holding coverage excluded because “[a]
reasonable attorney with [insured]’s knowledge of these facts would have
understood that a claim might arise” where client’s lawsuit had been
dismissed for lack of prosecution, client had filed bar grievance, and
insured fabricated letters attached as exhibits to response to bar
investigator).® As the Prior Knowledge Exclusion applies to “any claim”

arising from such facts and circumstances and applies if Quellos or “any

6 Other recent cases from outside Washington have similarly resulted in summary

judgments for insurers under substantially similar prior knowledge clauses and analogous
factual circumstances. See Schwartz Manes Ruby & Slovin, L.P.A. v. Monitor Liab.
Managers., LLC, No. 09¢v790, 2011 WL 3627287, at *5 (S.D. Ohio Aug. 17, 2011)
(holding that insured law firm “either knew or could have reasonably foreseen that [its]
handling of the Kissel matter might be the basis of a malpractice claim” where firm failed
to appear for trial, judgment was entered against client, and new counsel advised that
insured was responsible); Capitol Specialty Ins. Corp. v. Sanford Wittels & Heisler, LLP,
793 F. Supp. 2d 399, 411 (D.D.C. 2011) (applying objective standard and holding that
insured law firm had a basis to believe that an act or omission might reasonably be
expected to be the basis of a claim where dismissal of clients’ lawsuit “would clearly put
a lawyer on notice of the possibility of a malpractice claim”); Cuthill & Eddy, LLC v.
Continental Cas. Co., 784 F. Supp. 2d 1331, 1341-42 (M.D. Fla. 2011) (granting
summary judgment to insurer where insured accounting firm had reason to believe that
client would file claim arising from tax preparation work where counsel for clients
suggested that accounting firm had committed professional malpractice and firm
internally discussed potential settlement before suit was brought).
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of its . . . officers [or] employees™ have such knowledge, the Prior
Knowledge Exclusion therefore bars coverage for all of the POINT
Claims. See supra at 30-33.

The trial court did not specifically address the Prior Knowledge
Exclusion other than to find summary judgment unavailable for “similar
reasons” it discussed in connection with the Fraud Exclusion and Knowing
Wrongful Act Exclusion. Again, as to those contract provisions, the trial
court merely pointed to “a potential conflict . . . between the severability
clause and the arising out of language.” RP 96:6-8. But the Prior
Knowledge Exclusion is not subject to any severability or non-imputation
clause. The non-imputation clause contained in the Primary Policy by its
terms applies solely to specifically enumerated exclusions—“exclusions
I.1) through 5).” CP 91. The Prior Knowledge Exclusion does not appear
among exclusions I.1) through 5); it appears instead in the 2000-2004
Application. Thus, as officers and/or employees of Quellos, Greenstein’s
and Wilk’s knowledge “of any fact or circumstances which might give rise
to a claim” bars coverage to all Insureds with respect to “any claim arising
from such fact or circumstances.” CP 1122, Section VI (Ex. E). The trial
court did not offer any rationale as to why all of the POINT Claims do not
grow out of the pre-inception knowledge of Greenstein and Wilk of

POINT’s fraudulent underpinnings, and indeed, there is none.
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Accordingly, the Insurers are entitled to summary judgment on the basis of
the Prior Knowledge Exclusion.

2. The Knowing Wrongful Act Exclusion Similarly Erects
a Complete Bar to Coverage for the POINT Claims.

The Knowing Wrongful Act Exclusion likewise sweeps all of the
POINT Claims into its ambit. That provision bars coverage for “any
actual or alleged Wrongful Act committed with knowledge that it was a
Wrongful Act.” CP 54, Section 4.1.3. The exclusion’s broad scope
extends beyond the Prior Knowledge Exclusion, encompassing knowingly
committed Wrongful Acts whenever they occur. The Wrongful Acts
committed by the Insureds with knowledge of their wrongfulness here
include all of those pre-dating the 2000-2004 policy plus Greenstein’s and
Wilk’s continuation of their admitted conspiracy to defraud the IRS up
through 2005. Following completion of all of the POINT transactions in
2001 and filing of the relevant tax returns by 2002, “[w]hen these returns
came under audit, the defendants gave the taxpayers and their advisors the
same false information and documentation and the defendants Anew that
the taxpayers and their advisors would use the false information and
documentation in responding to the IRS.” CP 947 (Ex. C) (emphasis

added); CP 959 (Ex. D).

A



As the POINT matters all involve the same Wrongful Acts
constituting the conspiracy to defraud, the Knowing Wrongful Act
Exclusion precludes coverage under the Federal Policy. Although the
Primary Policy’s non-imputation clause applies to the Knowing Wrongful
Act Exclusion, that clause does not materially affect the availability of
coverage for the same reasons it does not do so with respect to the Fraud
Exclusion: at best, it preserves coverage only for non-culpable Individual
Insureds, and the sums incurred by such individuals do not even remotely
approach the Federal Policy’s attachment point. See supra at 34-37.

3. Quellos Also Cannot Evade the Preclusive Effect of the
Continuity Date Exclusion.

Finally, the Continuity Date Exclusion applies on a similar basis as
both the Prior Knowledge and Knowing Wrongful Act Exclusions. The
Continuity Date Exclusion provides that the Primary Policy “does not
apply . . . to any actual or alleged Wrongful Act occurring prior to the
Continuity Date specified in Item 6 of the Declarations, if on or before
such Continuity Date, any Insured [1] knew of such Wrongful Act or [2]
could have reasonably foreseen that such Wrongful Act could lead to a
claim.” CP 54-55, Section 4.11.4. Although Quellos argued below that the
Continuity Dates for some of the Quellos entities responsible for POINT

pre-date POINT’s development and implementation, see CP 78, Quellos
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seeks sums incurred on behalf of “Quellos Group LLC,” which is the only
plaintiff in this litigation. The August 25, 2000 Continuity Date
applicable to Quellos Group, LLC post-dates POINT’s creation and the
implementation of half of the relevant transactions. CP 78.

Moreover, the non-imputation clause does not apply to the
Continuity Date Exclusion. To the extent that the Continuity Date
Exclusion requires knowledge of Wrongful Acts committed prior to
August 25, 2000, the same factual predicate applicable to the Prior
Knowledge Exclusion applies. See supra at 40-42. To the extent that the
Continuity Date Exclusion bars coverage based on an objective evaluation
of the potential for claims based on the facts known to any Insured, the
same analysis as that applicable to the Prior Knowledge Exclusion and the
same factual predicate for the Knowing Wrongful Act Exclusion applies.
See supra at 44-45.

In any event, whichever variation on the “prior knowledge” theme
one chooses, the conclusion remains the same: Quellos’s CEO and
principal knew before the first POINT transaction had been completed that
the strategy rested on a “synthetic” foundation that could not bear its
weight, that the economic substance justifying the strategy was illusory,
and that the clients to whom Quellos marketed the strategy could not have

appreciated those facts because they were not disclosed to them. In such
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circumstances, IRS scrutiny and corresponding claims were a virtual
certainty. Accordingly, the Federal Policy affords no coverage for them.

VII. CONCLUSION

For the foregoing reasons, Federal respectfully requests, to the
extent that the Court concludes that the limits of the AISLIC primary
policy have been fully exhausted and the Federal Policy potentially applies
to the POINT Claims, that the Court reverse the trial court’s order granting
partial summary judgment in favor of the Insurers and instead enter
judgment in favor of the Insurers dismissing all of Quellos’s claims.
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‘ﬁL RESPONSES SUBJECT TO CONFIDENTIALITY AGREEMENT ASTHEY

LATED TGC;
. ' REDACTED
2
3
4
5 THE HONORABLE DEAN 8. LUM
6 I
7 IN THE SUPERIOR COURT OF THE STATE OF WASHDIGTON
g IN AND FOR KING COUNTY
9 || .QUELLOS GROUP LLC,
_ No.: 10-2-41637-4 SEA
10 Plaintiff, | : ;
: PLAINTIFF QUELLOS GROUP
11 v, LLC’S RESPONSES AND
OBJECTIONS TO DEFENDANT
12 || FEDERAL INSURANCE COMPANY; INDIAN HARBOR INSURANCE
INDIAN HARBOR INSURANCE COMPANY'S FIRST SET OF
13 | COMPANY; STEADFAST INSURANCE INTERROGATORIES TO
" COMPANY: AND NUTMEG INSURANCE | PLAINTIFF
14 || COMPANY,
15 Defendants.
16
17
18 Pursuant to Washington Superior Court Civil Rules (“Washington Civil Rules™ 26
19 Il and 33, Plaintiff Quellos Group LLC (“Quellos™ or “Plaintiff”), by and through'their
20 || undersigned counsel, Kilpatrick Townsend & Stockton LLP, hereby respond and object to
21 || Defendant Indian Harbor Insurance Company’s (“Indian Harbor™) First Set of Interrogatories
22 || to Plaintiff, dated August 31, 2011, as follows: '
23 GENERALOBnmnHONSANDLmnTNHONS
24 - T
25 1. Quellos objects to Indian Harbor’s Interrogatories to the extent they seek fo
r 26 impose obligations upon Plaintiffs beyond those réquired by the Washington Civil Rules, the
B I PLAINTIFF’S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND AND STOCKTON LLP
INTERROGATORIES — 1 SEATILE, WA 8101295
(206) 467-9600
US2008 29385391
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ALL RESPONSES SUBJECT TO.CONFIDENTIALITY AGREEMENT AS THEY
RELATED TO
: AECACTED
I || Local Rules, or any other Order of this Court. Plaintiffs will interpret each definition, and
2 || interpret and respond to each Intnrrogétory, in a manner cqnsistcnt with its obligations under
3 || the Washington Civil Rules or any applicable Order of this Court.
_ 4 2. Quellos objects to Indian Harbor’s Intarrogatories to the extent they seek
- 5 || information or documents protected by a confidentiality agreement, the at{omcy-clier.lt
6 || privilege, the work-product doctrine, the joint-defense privilege, or any other applicable
7 || privilege or immunity from discovery. None of Quellos’ responses is intended, or should be
8 || construed, as a waiver or relinquishment of any part of the protection afforded by a
9 |l confidentiality agreement, the attorney-client privilege, the work-product doctrine, the joint
10 || defense privilege, or any other applicable privilege or immunity from discovery.
11 3. Quellos objects to Indian Harbor’s Interrogatories to the extent they seek
12 || information or materials already in Indian Harboi’s possession, custody or control, or that are
13 || publicly available to Indian Harbor. |
14 4, Quellos objects to Indian Harbor’s Interrogatories to the extent they require
I5 |l Quellos to formulate legal conclusions-or conclusions of fact in order to determine what
16 || information or documents are sought.
17 5. No agreement by Quellos to provide information or documents in response to
18 I an Intexmgatorj if it exists shall in any way be construed as an admission that in fact any
19 || responsive information or documents exists. By responding to an Interrogatory, Quél}os does
20 || notaccept, édmit, or concede any assertions, characterizations, or implications contained
.21 || therein. A fesponse to an Interrogatory is only a representation that non-privileged and
22 otherwise unprotected information will be made available, subject to objections, if it exists.
. 23 6. No agfcemcnr by Quellos to provide information or documents in response to
24 || an Interrogatory shall be construed as a waiver of Quellos’ right to object to the use of those

25 “ information or documents in trial or any other proceeding in this or any other action,

r‘ 26 :
PLAINTIFF'S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND AND STOCKTON LLP
INTERR 1420 FIFTH AVENUE, SUIT
OGATORIES —2 SEATTLE, WA 98101-2325 St
(206)467-9600
LIS2008 2958530.1
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I%L R.ESPONS_ES SUBJECT TO QQ%WLITY AGREEMENT AS THEY

LATED TCi
L 7. Quellos objects to Indian Harbar’s Interrogatories to thé extent that they are
2 || premature. Plaintiffs reserve the right to amend or supplement its Responses and Objections,
3 - 8. Quellos objects to Indian Harbor’s Interrogatories to the extent.that they dre
4 vague and ambiguous and do not describe with .reasonable specificity the information
5 | requested. ) . :
6 9. Quellos objécts to Indian Harbor’s Interrogatories to the extent they seek
7 || confidential or proprietary business information, '
'8 10.  Quellos objects to Indian Harbor’s Interrogatories to the extent they are
9 || overbroad, unduly burdensome, duplicative, or redundant.
10 _ 11.. Quellos objects to Indian Harbor’s Interrogatories to the extent they seek
11 || information that is irrelevant fo the subject matter of the Jawsuit and/or is not reasonably
12 || calculated fo lead to discovery of relevant evidonos; -
13 12. - These General Objections and Limitations apply to each Interrogatory as
14 || though restated in full in the specific responses that follow. The failure to mention any of the -
15 || foregoing General Objections and Limitations in the specific responses set forth below shall
16 || not be deemed a waiver of such objections or limitations.
i OBJECTIONS TO INSTRUCTIONS AND DEFINITIONS
18 13. - Quellos objects to Indian Harbor’s Instructions, including but not limited to,
;E In:stmction No. 6, to the cxtent‘they seck information.or .matczials already in Indian Harbor’s
21 possession, custody or control, or that are publicly availab%c to Indmn Harbor.
22- 14.  Quellos objects to Instruction No. 7 to the extent it purports to require Quellos
23 || to seek any documents or information not within Quello.s' possession, custody, or control.
24 15.  Quellos objects to the definition of “you” or “your” or “Quellos” on the
2 grounds that it 'isoverbroad, unduly burdensome, and purports to require Plaintiffs to p@m
P 26
4 N .
%I‘E% AS T%Eié}égbﬁ% TO FIRST SET OF .gﬁ?%g%ﬁmmm
: : (206) 4679600

US2008 297953%.1
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I RESPONSES SURJECT. TO.CONEIDENTIALITY AGREEMENT AS THEY
LATED IO RECACTED

—

documents protected by the attorney-client privilege, attorney work-product doctrine and any

2 other applicable privileges, protections and immunities from discovery, or to produce

. documents not within its possession, custody o-r control,

: 16.  Quellos objects to the definition of “all” to the extent it purports fo require the

6 productic_m of cumulative or duplicative information or otherwise imposes a burden on

7 || Plaintiffs that outweighs the benefit of the documents sought. A

8 ‘ 17.  Quellos objects to the definition of “documents” on the grounds that it is

? ové:rbrn ad and unduly burdensome.

i 18.  Quellos objects to the definition of “identify,” “identity” or “identification” on
' H the grounds that it is overbroad and unduly burdensome, and to- the extent that it purports to

E roqu._ire Quellos to seek any documents or infémnaﬁon not within its possession, cﬁstlody, or

14l control, or to the extent that it seeks information or documents that may be derived or
15 || ascertained from some other source that is more convenient, less burdensome, or less

16 || expensive than the imposition of this definition on Quellos.

17 19.  Quellos objects to the definition of “describe” on the grounds that it is

kG overbroad and u-nduly, burdensome, and to the extent that it purports to require Quellos to seek
;z any documents or information not within its poésag’s:'om custody, or control, or to the extent
21 that it swks information that may be derived or ascertained from some other source that is

97 || more convenient, less burdensome, or less expensive than the imposition of this definition on_

23 || Quellos.
24
25

:‘26

PLAINTIFF’S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND ANDSTOCKTON L
INTERROGATORIES — 4 . M0TIFTHAVENUE Sun

: (206) 467-9600
LS008 2938539.1
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I L RESPONSES JECT TO CONFIDENTIALITV. AGREEMENT AS THEY

JD - ——
LATED T SEDACTED
1 20.  Quellos objects to the definition of “representative” on the grounds that it is
2 overbroad and unduly burdensome, and to the extent that it purports to :eciuirc Quellos to seek .
3 .
_ any documents or information not within its possession, custody, or control.
4 : :
5 OBJECTIONS AND RESPONSES TO INTERROGATORIES
6 - Subject to the objections set forth above, Quellos objects and responds to Indian
7 || Hartbor’s Interrogatories as follows:
8 || Inmferrogatory No. 1:
9 || 1dentify all members of Quellos Group, LLC at the time of the filing of the Complaint.
10 ' ' '
Response:
11
Quellos hereby incorporates each of the foregoing General Objections and Objections
. '
» to Instructions and Definitions, including but not limited to, Objection Nos. 15 and 16,
4 Quellos further objects to Interrogatory No. 1 on the grounds that the definition of “identify™
15 || is overbroad and unduly burdensome, and to the extent this Interrogatory purports to require
16 || Quellos to seek information that may be derived or ascertained from some other source that is
17 1 more convenient, less burdensome, or less cxpm;ivo than the imposition of this Interrogatory
18 ' . o '
on Quellos. Quellos also objects to this Interrogatory on the grounds that it secks information
19 I
3 that is irrelevant to the subject matter of the lawsuit and/or is not reasonably calculated to lead
21 to discovery of relevant evidence.
22 Subject to and without waiving the foregoing objections, Quellos responds as follows;
23 || To the best of Quellos’ knowledge, the following individuals, who resided in the same states
24 |l as do various of the defendants in this action, were members of Quellos at the time Quellos
25 | filed its Complaint:
» ‘ 26
k PLAINTIFF’S RESPONSE TO FIRST SET OF fgggﬂacﬁ ;rgNwUNEsgﬁ T;znogmacmw LLP
INTERROGATORIES — 5 _ SEATTLE, WA 98101-2325
(205) 467-9600
USZ008 2008539 |
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LL RESPONSES SUBJECT TQ CONFIDENTIALITY AGREEMENT AS THEY

LATED 'I‘(L REDACTED
1 ' P
. i Name Street Address City Stale | Code
2 || [ RICHARDE HALPERIN | 25 STRATFORD ROAD HARRISON NY | 10528
ANDREW J. ROBBINS 9 WOODBURY PARMS DRIVE WOODBURY Ny | 11797
3 || [ cNTHIA G. BEERBOWER | 825 EIGHTH AVENUE, SUITE 4050 NEW YORK NY | 98105
BRUCE M. DRESNER 10 PHEASANT RIDGE ROAD NEWTOWN cr_| ssiis
4 || [ MuTR BEATTACHARYA | 22 CHURCH LANE SOUTH SCARSDALE NY |ssns |
5 || [DAVID MULLANE 9 FIELDSTONE ROAD RYB . NY | 00274
MICHAEL J. LINN 900 PARK AVENUE, 3A "NEW YORK NY | 98027
6 || | RICHARD SACHS 3§ CENTRAL PARK WEST, APARTMENT 45_| NEW YORK NY | s8i02
GARY A, BUDLOW '| 37 FOREST DRIVE : SHORT HILLS - NS | 10583
7 || | stevem. BeraiDA 10 RAYMOND LANE -| BELLEMEAD NI | 98077
g || [HOENT.RYAN | 4 BRIDLE PATH LAWRENCEVILLE | N | 98040
PETER J. KRZYSTEK 2419 ORCHARD CREST MANASQUAN NJ | 98074
0 || [ NICHOLAS SIDERATOS | 208 ALDBRSHOTLANE MANHASSET NY | 10028
| | MARK sCHWARTZ 453 HARRIS ROAD BEDFORDHILLS | NY | 0848
10 '
" Interrogatory No. 2: _
12 || Identify and describe each of the POINT Claims roferenced in your Complaint. In responding
to this interrogatory, please identify for each such claim:
13
) The claimant, agency and/or. other person initiating the claim.
14 ’
(ii)  The entity, individual and/or other person to whom the matter was asserted.
15 . -
(iii)  The date and manner by which Quellos learned of the claim.
16 y
(iv)  The date and manner by which Quellos contends it notified Indian Harbor of
17 the claim {e.g., identify the pertinent communication to Indian Harbor).
18 (v)  How much Quellos expended ir'ldcr'n_nii'ying itself or indemnifying its officers
and directors for their defense costs incurred in connection with the claim as
19 alleged in the Complaint  77.
20 (vi)  Howmuch in “other covered losses” Quellos incurred in connection with the
claim as alleged in the Complaint § 80, and desctibe the nature of such losses.
21 ; ; e . '
(vii) Al facts supporting your contention that the claim is covered by the Policies.
22 . '
Response:
23
54 Quellos hereby incorporates each of the foregoing General Objections and Objections
25 || 10 Instructions and Definitions, including but not limited to, Objection Nos. 15 and 16. In

addition, Quellos objeots to Interrogatory No. 2 on the grounds that it, and the definitions of

\
/)

(\

PLAINTIFF’S RESPONSE TO FIRST SET OF
INTERROGATORIES — 6

KILPATRICK TOWNSEND, AND STOCKTON LLP
1420 FIFTH AVENUE, SUITE 4400

SEATTLE, WA 98101-2325

(206) 467-9600

USZ008 1938539.1
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ALL RESPONSES SUBJECT TO CONFIDENTIALITY AGREEMENT AS THEY

RELATED TO KREDACTED
1 || “identify” and “describe,” are overbroad and unduly burdensome and seeks information or
2 documents that may be within Indian Harbor’s custody or control, or derived or ascertained
3 : _ .
' from some other source that is more convenient or less burdensome than the imposition of this
4
g Interrogatory on Quellos, Quellos further objects to this Interrogatory to the extent it requests
6 || information that is irrelevant fo the subject matter of the lawsuit and/or is not reasonably
7 |l calculated to lead to the discovery of admissible evidence. Quellos also objects to this
8 || Interrogatory as premature because discovery has just commenced and is ongoing. Quellos
9 || further objects to this Interrogatory to the extent it seeks information or documents protected
10 by the attorney-client privilege, the work-product doctrine, the joint-defense privilege, or any
11
other applicable privilege or immunity from discovery.
12 »
i Subject to and without waiving the foregoing objections, Quellos responds as
14 I follows: Quellos provides responses below identifying certain informafion_rajuested in
15 || Interrogatory No. 2 for each of the POINT Claims referenced in Quellos’ Complaint. The
16 || costs listed in response to part (v) are the total defense costs incurred and submitted to
17 | Idian Harbor as of today’s date and Quellos reserves its right to supplement the response
18 ‘below. The matter names provided below correspond to the descriptions provided in POINT
19 '
invoices pteviously submitted to Indian Harbor.
20
21 {| Saban Claim
= ‘() Haim Saban, Cheryl Saban, and related trusts and entities (“Saban Partics™.
23 (ii)  Quellos Financial Advisars, LLC and Quellos Custom Strategies, LLC.
24 (iii)  In June 2005, the Saban Parties advised Quellos that they would consider
legal action against Quellos.
2 (iv)  Quellos has given Indian Harbor notice of this claim and will produce
P ‘ 26 documents from which responsive information may be obtained.
L PLAINTIFF’S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND AND STOCKTONLLP |.
1420 FIFTH AVENUE, S
INTERROGATORIES — 7 SR A s Y
(206) 467-9600
US1008 2938539.1
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LATED TQ, AEDACTED :
1 (W)  Defense costs: $238,311.86. _ .
.- REDACTED
2 | . (vi)  Other covered Iosses.i
3
4 Schein Claim
5 o ) Marvin Schein, Platinum Trading Parties, LLC, Cobalt Trading Partners
z LLC, and Lawrence Gaslow, ef al, (“Scyci.n Parties”).
(i)  Quellos Custom Strategies, LLC, and Quellos Group LLC.
7 Gi)  In March 2006, the Schein Parties advised Quellos that they would consider
8 legal action against Quellos. .
Gv)  Quellos has given Indian Harbor notice of this claim and will produce
9 . * documents from which responsive information may be obtained.
10 (v)  Defense Costs: $19,450.58, '
11 (vi)  Other covered losses$ PTG
12 |
IRS Invegtigation
13
14 @) Internal Revenue Service (“IRS”).
15 1l (i)  Quellos Custom Strategies, LLC.
(i) On February 8, 2005, Quellos Group LLC received a summons from the
16 IRS seeking documents related to the POINT transaction.
17 (iv)  Quellos has given Indian Harbor notice of this claim and will produce
documents from which responsive information may be abtained.
18 " )  IRS/POINT defense costs: $536,861.12.
19 (vi)  Other covered losses: $0. '
20 :
21 || Unpited States Senate Investigation
22 @ United States Senate Permanent Subcommittee on Investigations,
23 (i)  Quellos Group, LLC.
24 || i) On September 21, 2005, Quellos received a subpoena from the
r United States Senate Permanent Subcommittee on Investigations, seeking
25 information related to the POINT transaction strategy and interviews with
certain Quellos employees.
> ' 26
- PLAINTIFF’S RESPONSE TO FIRST SET OF ’fgﬁ:ﬁ TOWNSEND AND STOCKTONLLP
INTERROGATORIES — 8 SEATTLE, WA 98101-2325
(206) 467-9600
USZ008 2938539.1
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1 (iv)  Quellos has given Indian Harbor notice of this claim and will produce
5 documents from which responsive information may be obtained.
' (v)  U.S. Senate Investigation defense costs: $1,072,519.46.
3 (vi)  Other covered losses: $0.
4
| 5 || United States Attorney’s Office
6 .
(@) United States Attorney’s office for the Western District of Washington.
7 ()  Quellos Holdings, Inc. and Quellos Group, LLC.
8 (iif)  Inlate January, 2007, Quellos was contacted by the United States Attorey’s
“office for the Western District of Washington concerning the POINT
9 transaction, On July 3, 2007 and June 19, 2008, Quellos received a grand
10 jury subpoena for documents and information related to the POINT
.  transaction.
11 (iv)  Quellos has given Indian Harbor notice of this claim and will produce
12 documents from which responsive information may be obtained.
5 (v)  Defense costs: '
Matter Description | Defenge Cost
14 ' _ Total
15 Greenstein/Wilk (on behalf of Greenstein/Wilk){pre- $17,443,623.57
guilty plea)
15 Hirata ' i S $220,137.62
17 Hanson $84,836.07
18 Robbins : ; $279,583.71
19 Feinglass ' $77,473.47
20 Dennis $525.00
Bontje $324,870.83
4 Scheinfeld §197,328.90
22 McNamara $5,137.50 -
23 White $79,760.33
24 POINT Investigation $5,286,481.31
25 POINT Greenstein/Wilk (on behalf of Quellos) $50,227.21
_ USAG Seattle $52,596.05
> . 26
. I PLAINTIFF’S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND AND STOCKTONLL?
INTERROGATORIES — 9 ;ﬁ_ﬁ{;ﬂ \Qamsms:m-%;sm 4400
(206) 467-9600

52006 29385301
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1 USAO Investigation $29,175.40
2 TOTAL: $24,131,756.97
5 | :
4 (vi)  Other Covered Losses: $0.
5 | California Franchise Tax Board Matters
6 - - )
(i) California Franchise Tax Board (“CFTB"),
’ (i)  Quellos Financial Advisors, LLC., _
8 @iii) On May 15, 2008, Quellos received a lotter from the CFTB indicating the
9 board’s intention to take action against Quellos with regard to the POINT
transaction. The CFTB also sent notices related to CFTB matters on July
10 17, 2008, September 2, 2008, and October 21, 2009,
11 @v)  Quellos has given Indian Harbor notice of this claim and will produce
_ documents from which responsive information may be obtained,
12 (v)  Defense costs:
13 Matter Description Defense Cost Total
14 California Franchise Tax Board $44,543.00
- Promoter Audit $362,579.35
California State Promoter Penalty $952,155.17
16 TOTAL: . $1,359.277.52
17 '
18 (vi)  Other Covered Losses: $0.
2 Additional POINT Related Defense Costs
20
21 Quellos has incurred additional costs for legal work that benefited the defense of its
22 || officers and directors or Quellos in multiple noticed matters listed above, including but not
23 || limited to, the Saban and Schein matters, These additional costs are as follows:
24 :
) Matter Description Defensze Cost Total
. 23 POINT Civil Litigation |.  $259,192.59
v ‘ 26
h : PLAINTIFF’S RESPONSE TO FIRST SET OF 'Ic4n2.:;lmFTHc§ TDWNSgﬂu?rEAmmcmnN P
INTERROGATORIES — 10 SEATTLE WA Eg'smms']_ﬂﬁ 00
(206) 467-9600
UISZ008 29385390
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1 POINT General $223,049.81
2 TOTAL: $482,242 .40
5 _
4 In response to part (vii) of Interrogatory No. 2, Quellos responds that the Indian
5 Harbor 2004-2005 Excess Policy sold to Quellos provides coverage for the investigations
6 || and lawsuits threatened or commenced againsf Quellos and certain of its current or former
7 || directors and officers (the “POINT Claims™). The POINT Claims involve losses incurred by
8 Quellos in connection with lawsuits and other claims, including criminal and regulatory
. 9 '
’ investigations, alleging wrongful acts committed by Quellos while performing professional
10 : B '
1" services related to the POINT transaction, The POINT Claims required Quellos and/or its
12 directors and officers to incur costs defending and settling these claims. Quellos reserves its.
13 || right to amend or supplement its response to Interrogatory No. 2,
ntenogatorv No. 3
15
Identify all payments made by any insurers to you or on your bcha]f in connection with the
16 || POINT Claims, including but not limited to the insurer making each payment, the recipient
of each payment, the amount of each payment, the date of each payment, and lhe specific
17 || action or matter to which each payment pertains,
18 || Response: _
19 Quellos hereby incorporates each of the foregoing General Objections and Objections
20 || to Instructions and Definitions, including but not limited to,.Objection Nos. 14 and 15. |
21 || Quellos further objects to Interrogatory No. 3 on the grounds that the definition of “identify”
2 is overbroad and unduly burdensome, and to the extent this Interrogatory purports to require
23
Quellos to seek information that may be derived or ascertained from some other source that is
24 ;
25‘ more convenient, less burdensome, or less expensive than that requested by this Interrogatory,
- 2% Subject to and without waiving the foregoing objections, Quellos responds as
L PLAINTIFF’S RESPONSE TO E;IRST SET OF ROsATEx Vrg%ggjm D ANDSTOCKTON LLP
INTERROGATORIES — 11 SEATTLE, WA 98101.2325
(206) 4679600
US2008 1938339.1
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DEDADTED
1|l follows: American International Specialty Lines Insurance Company (“AISLIC”) is the
% only insurer to pay Quellos in connection with the POINT claims and did so under its 2004-
3
‘i 2005 primary policy, Policy No. 885-37-42 (“AISLIC Primary Policy”). By letter dated
.4 :
s July 13, 2009, AISLIC informed Quellos that it was recognizing $6,357,973.58 of submitted
6 || defense costs and i .‘, 5 "‘ =y rAﬁer deducting the AISLIC Primary
7 || Policy’s $2,500 000 retention, AISLIC paid to Quellos $4,982,973.58 (the “AISLIC
8 || Payment”). Quellos received the AISLIC Payment on August 28, 2009. The following is a
9 || more detailed breakout of the AISLIC Payment:
10 '
11 ML Matter Description Defense Cost Total —I
-..\ C—
. BEDATTED EDACTED
12 | I Groonstein/Wilk Defense Costs 247663205
13 || [Other Director and Officer Defense Costs $566,232.81
14 ||| Additional Matters Listed in Response to Interrogatory No. 2 $3,315,108.62
15 Rf:tmtion ) ($2,500,000)
16 TOTAL: ‘ $4,982,973.,58
17 |
. Interrogatory No. 4:
_ 18 || Ftemize and describe all damagcs that you are claiming agamst Indian Harbor in connection
19 with the Fifth Cause of Actmn in your Complaint.
50 Response: ‘ :
Quellos hereby incorporates each of the foregoing General Objections and Objections
21
- to Instructions and Definitions, including but not limited to, Objection Nos. 14 and 15.
23 Quellos further objects to Interrogatory No. 4 to the extent it is duplicative of Interrogatory
24 || No.2, In addition, Quellos objects to Interrogatory No. 4 on the grounds that the definition of
25 || “describe” is overbroad and unduly burdensome, and to the extent this .Interrogatury purports
p" 26 | 1o require Quellos to seek information that may be derived or ascertained from some other
k : PLAINTIFF’S RESPONSE TO FIRST SET OF f“ﬂg;‘wﬂci TOWN%% STOCKTONLLP
INTERROGATORIES — 12 . SEATTLE, W, # Egaituogl‘_ﬂﬁ
(206) 467-9600
| US2008 2911939,
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L |l source that is more convenient, less burdensome, or less expensive than that requested by this
2 Interrogatory. ‘
> Subject to and without waiving the foregoing objections, Quelios responds as
: follows: The damages claimed against Indian Hzfu-bor in connection with the Fifth Cause of
6 Action in Quellos’ Complaint are those exceeding the-limits of the undcrlyiné 2004-2005
’ 7 || policies, which are listed in response to part (v) of Intcr.rogatory No. 2, as well as defense
8 || costs and other covered losses that it may incur in the future in connection with the matters
9 || listed in response to Intcrrolgntory No. 2, In addition, Qucllos is seeking interest at the
10 legally prescribed rate, and atfomneys’ fees and other expenses incurred in bringing ﬁﬁs
i; action to obtain t]:;e benefits of the 2004-2005 Indian Harbor Bxcess Policy,
13 || Eeterrogatory No. S:
- 14 || Ttemize and describe all damages that you are claiming against Indian Harbor in connection
15 with the Sixth Cause of Action in your (?Omplaint.
_];imgonse: .
16 Quellos hereby incorporates each of the foregoing General Objections and Objections
i to Instructions and Definitions, including but not limited to, Objecﬁon Nos. 14 and 15.
13 Quellos further objects to Interrogatory No. 5 to the extent it is duplicative of Interrogatory
20 No. 2. In addition, Quellos further objects to Interrogatory Na. 4 on the groundé that the
o1 || definition of “describe” is overbroad and unduly burdensome, and to the extent this
22 || Interrogatory purports to require Quellos to seek information that may be derived or
23" |l ascertained ﬁvm some other source that is more convenient, less bl.n'dcnsomc, or less
oA expensive than that requested by this Interrogatory.
2 Subject to and without waiving the foregoing objections, Quellos responds as
[ 26
_ (206) 4679600
Us2008 2938539.1
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1 || follows: The damages claimed against Indian Harbor in connection with the Sixth Cause of
2 Action in Quellos’ Complaint are those exceeding the limits of the underlying 2004-2005
3 :
policies, which are listed in response to part (vi) of Interrogatory No. 2, as well as and other
4 . )
. covered losses that it may incur in the future in connection with the matters listed in
6 || responseto Intcrméatory No. 2. In addition, Quellos is seeking, interest at the legally
7 || prescribed rate, and attorneys’ fees and other expenses incirred in bringing this action to
8 [| obtain the benefits of 2004-2005 Indian Harbor Excess Policy.
9
|| Interrogatory No. 6
10 ;
, If you contend that any provision of the Primary Policy is ambiguous, please identify each
11 || such provision and describe in detail the basis for your contention, including but not limited to
12 references to all relevant documents and communications, persons with knowledge relating to
your contention, expert opinion(s), and any other materials or facts you believe support this
13 contention.
14 Response:
8 Quellos hereby incorporates eachof tha foregoing General Ob]ectmns and Objections
16 to Instructions and Definitions, including but not limited to, Objection Nos. 14, 15, 16, 17,
17 | and 18. In addition, Quellos objects to Interrogatory No. 6 on the grounds that it is premature
18 || because Indian Harbor has yet to take a definitive coverage position. Quellos further objects
19 {1 to this Interrogatory to the extent it seeks information or documents protected by the attorney-
20 client privilege, the work-product doctrine, the joint-defense privilege, or any other applicable
21 ‘ -
privilege or immunity from discovery. Quelios also objects to this Interrogatory to the extent
22 '
5 it requires Quellos to formulaic a legal conclusion.
24 Subject to and without waiving the foregoing objccnons Quellos responds as follows:
25 || Indian Harbor has yet to definitively state its basis for denymg coverage for each of the
> ‘ 26 || POINT Claims identified in response to Interrogatory No. 2, including its position regarding
L PLAINTIFF’S RESPONSE TO FIRST SET OF ﬁ’;-;‘?{;“;}gi mwmﬁmmm}; LLp
INTERROGATORIES — 14 SEATTLE, WA 98101-2325
. (206) 467-9600
US2008 Z918539.1
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I |l the terms and conditions of the AISLIC Primary _Pollcy to which the Indian Harbor Policy
2 follows form. . Until such time as Indian Harbor definitively takes a position on key policy
. )
terms, Quellos is not able to assess whether it has specific disagreements with Indian Harbor’s
4 _
s interpretations of the AISLIC Primary Policy and, based on such stated coverage position,
6 whether Quellos believes that any specific pr_ovisioﬁ of the policy is ambiguous.
7 || Interrogatory No.7:
8 || If you contend that any provision of the Indian Hatbo'r‘Pol'icy is ambiguous, please identify
each such provision and describe in detail the basis for your contention, including but not
- 9|l limited to references to all relevant documents and communications, persons with knowledge
10 relating to your contention, expert opinion(s), and any other materials or facts you believe
| support this contention.
11 Response:
12 Quellos hereby incorporates each of the foregoing General ObjchDns and Objechons
13 fl to Instructions and Definitions, including but not limited to, Objection Nos, 14, 15, tﬁ, 17,
141 and 18. ‘Quellos further objects to Interrogatory No. 7 on the grounds that it is premature
15 ’
_ because Indian Harbor has yet to take a definitive coverage position in this action. Quellos
16 _ : ' ,
- further objects to this Interrogatory to the extent it seeks information or documents protected
18 By the attorney-client privilege, the work-product doctrine, the joint-defense privilege, or any
19 || other applicable privilege or immunity from discovery. Quellos also objects to this
20 || Interrogatory to the extent it requires Quellos to formulate a legal conclusion.
21 Subjest to and without waiving the foregoing objections, Quellos responds as follows:
- Indian Harbor has yet to definitively state its basis for denying coverage for each of the
23 ) :
o POINT Claims jdentified in response to Interrogatory No. 2, including its coverage position
5§ regarding the terms and conditions of the 2004-2005 Indian Harbor Excess Policy. Until such
w 2% time as Indian Harbor definitively takes a position on key policy terms, Quellos is nat able to
A I PLAINTIFF'S RESPONSE TO FIRST SETOF  ~ KLEATRICKTOWNSEND ANDSTOCKTON L
INTERROGATORIES — 15 SEATTLE, WA 981012325
(206) 4679600
US2008 2938339,)
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L}l assess whether it has specific disagreements with Indian Harbor's interpretations of the 2004-
2 2005 Indian Harbor Excess Policy and, based on such stated caverage position, whether
3
Quellos believes that any specific provision of the policy is ambiguous.
4
5 || Interrogatory No. 8:
6 || If you contend that any conduct to which Jeffrey Greenstein pled guilty on September 9, -
2010, was not within the scope of his duties on behalf of Quellos, identify the specific act(s)
7 || and describe the factual basis for your contention that such act(s) were nat within the scope of
3 his employment, including but not limited to references to all relevant documents and
communications, persons with knowledge relating to:your confention, expert opinion(s), and
g || any other materials or facts you believe support this contention. '
10 Il Response:
Quellos hereby incorporates each of the foregoing General Objections and
11 ' : -
55 Objections to Instructions and_Deﬁniﬁons; including but not limited to, Objection Nos. 14,
13 || 15,16, 17, and 18. Quellos further objects to Interrogatory No. 8 on the grounds that it is
14 || vague, ambiguous and unintelligible as phrased.
i Interrogatory No. 9:
16 .
If you contend that any conduct to which Charles Wilk pled guilty on September 9, 2010, was
17 || not within the scope of his duties on behalf of Quellos, identify the specific act(s) and
describe the factual basis for your contention that such act(s) were not within the scope of his
18 employment, including but not limited to references to all relevant documents and
19 || communications, persons with knowledge relating to your contention, expert opinion(s), and
any other materials or facts you believe support this contention.
20 |f- Response: _ :
21 Quellos hereby incorporates each of the foregoing General Objections and
22 Objections to Instructions and Definitions, including but not limited to, Objectioﬁ Nos. 14,
A 15, 16, 17, and 18. Quellos further objects to Interrogatory No. 9 on the grounds that it is
24
vague, ambiguous and unintelligible as phrased.
25 ’ ' '
‘ 26
k PLAINTIFF’S RESPONSE TO FIRST SET OF %é’;‘?%ﬂi Townsgg&%m LLP
INTERROGATORIES — 16 ; ' SEATTLE, WA 98101-2325 :
(206) 467-9600
52008 29385391
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1 | DATED: October {8 2011
2
KILPATRICK, TOWNSEND &
3 STOCKTON, LLP
4 -%/aa A Michal
’ Barry 7. Fleishman (Pro Hac Vice) %/
6 Helen K. Michael (Pro Hac Vice)
Bric M. Gold (Pro Hao Vice)
7 607 14th Street, NW Suite 900
Washington, DC 20005
8 Telephone: (202) 508-5800
Faca:mllc (202) 508-5858
d Attorneys for Plalnu.‘lff Quellos Group LLC
10
1
12
13
14
15
16
17
18
19
" 20
21
2
23
24
25
> ' _26
EN PLAINTIFF'S RESPONSE TO FIRST SET OF KILPATRICK TOWNSEND AND STOCKTON LLP
INTERROGATORIES — 17 T R
: (206) 467-9600
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VERIFICATION

My niame is Notm Bontjo, I an the Chief Financial Officer at Quellos Group LLC and 1 have
the amhdﬁty to verify these discovery mspons&c I declare under the pﬂ;alty of perjury under the laws
of the State of Washington that the above answers (o Defendant Indian Harbor Insurance Company's
First Set of Interrogatories to Plaintiff are true and correct based on my understanding snd belief.

U —

[ =Y

DATED this 18¢h day of Octaber, 2011.
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1 Proof of Service
2 The undersigned hereby certifies and declares under penalty of perjury that on this
3 || 18thdayof Octobcr, 2011, I caused to be served Plaintiff Quellos Group LLC’s Responses
4 || and Objections to Defendant Indian Harbor Insurance Company’s First Set of [nteﬁngatnrim _
5 |i to Plaintiff, via clectronic mail and first class mail, to the following: ' '
6 || [lohn D. Wilson, Jr. tthew J, Sekits _
Wilson Smith Cochran Dickerson anis C. Puracal
7 || |1215 Pourth Avenue, Suite 1700 ullivant Houser Bailey PC
- Seattle, WA 98161 601 Fifth Avenue
8 ite 2300
5 Daniel J. Standish , WA 98101
(Gary P. Sclipman
Wiley Rein LLP briela Richeimer
10 | 1776 K Street, NW ¢ S, Ahari
11 Washington, DC 20006 l;méde T. Schmelz
. g
Counsel for Federal Insurance Compaty utman Sanders LLP
12 1 9th Street, N, W. Suite 1000
y ashington, D.C. 20004
_ unsel for Indian Harbor Insurance
14 “ompany . -
15 EXECUTED this 18th day of October, 2011, at Washinglon, District of Columbia.
16 '
17
18
19
20
21
22
23
24
25
’f ‘ 26

S2008 1VI8SI9.0
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Case 2:08-cr-00296-RSM  Document 92 * Filed 12/30/2009  Page 1 of 42

Hon. Ricardo S. Martinez
Presented o' the Court by the foreman of the
Grand Jury In open Court, in the presence of
the Grand Jury and FILED in The I}.S

DISTEICT COURT o Satl, Wshge | O A
Vo WA el )OO DR

' II"KIN, Clerk '
M . Doy 08-CR-00296-INDI
/ UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON -

AT SEATTLE.
UNITED STATES OF AMERICA, NO. CR08-0296RSM ,
Plamutf,
V. ' : SECOND SUPERSEDING .
INDICTMENT
JEFFREY 1. GREENSTEIN and Co
CHARLES H., WILK,

Defendants.

THE GRAND JURY CHARGES THAT:

COUNT 1 .
(Conspiracy to Defraud IRS)

1.  Beginning at a time unknown, but no later than in or about June 1999, and
continuil_1g until in or about August 2006, at Seattle, Washington, within the Western
District of Washington and elsewhere, JEFFREY 1. GREENSTEIN and CHARLES H.
WILK, and others known and unknéwn, did knowingly conspire, combine, confederate
and agree to defraud the United States and an agency thereof, to wit, the Internal Revenue
Service (hereinafter, “IRS”) of the United States Department of Treasury, for the purpose
of impeding, impairing, defeating and obstructing the lawful governmental functions of

the IRS in the ascertainment, evaluation, assessment, and collection of incomes taxes,

interest, and penalties.

UNITED STATES ATTORNEY
Second Superseding Indiciment/ 700 STEWART STREET, SUATE 5220
Greenstein et all CR08-296RSM | - e

Page 832 e




21626464

= - = T O N o

P e e
N o= o

NN RN N NN [u] [ [y
2 N N Y B RBREEGSELOEG S

oy
Al

Case 2:08-cr-00296-RSM  Document 892  Filed 12/30/2008 Page 2 of 42

L._INTRODUCTION
A.  Defendants and Other Relevant Parties.

At all times relevant to this Second Superseding Indictment: o

2, Quellos Group, L.L.C. (hereinafier “Quellos™), formerly known as Quadra
Capital Management, L.P., was an investment management services firm founded in or
about 1994 and headquartered in Seattle, Washington.

3. . Defendant JEFFREY L. GREENSTEIN was a founder and Cluef Executive
Officer of Quellos. JEFFREY 1. GREENSTEIN has a bachelors degree in finance and
extensive experience dealing in complex securities and derivative markets. Prior to
founding Quellos, JEFFREY L GREENSTEIN was a General Partuer of another
registered investment advié.ory firm that provided alternative investment strategies
through the use of derivatives and hedging transactions. Previous to that, JEFFREY 1.
GREENSTEIN bad been affiliated with a national investment advisory firm, marketing
derivative securities to institutional clients. -

4.  Beginning in or about 1996, JEFFREY I. GREENSTEIN gained knowledge
and experience in tax shélters through work with certain national accounting firms on tax
shielter strategies to include, among others, FLIP (Foreign Leveraged Investment
Program), OPIS (Offshore Portfolio Investment Strategy), and CDS (Contingent Deferred
Swaps). JEFFREY 1. GREENSTEIN, with others at Quellos, assisted national accounting
firms by designing aspects of FLIP and OPIS, and provided execution services in
connection with approximately. 150 individual FLIP and OPIS transactions. JEFFREY ‘ L
GREENSTEIN, with others at Quellos, also promoted and provided execution services
for a number of CDS transactions. Through JEFFREY 1. GREENSTEIN’s work on the
various tax shelters, Quellos eamnéd tens of millions of dqllars in fees. Through
JEFFREY I. GREENSTEIN’s involvement in FLIP and OPIS alone, Quellos earned
between $25 million and $50 million in fees. In addition, JEFFREY 1. GREENSTEIN
gained further knowledge about tax shelters by personally participating in a FLIP shelter

‘for himself.

m STATES ATTORNEY
Second Superseding Indictment/ ART STREET. SUTTE 5220
Greenstein et al/ CR0O8-296RSM 2 mmm%“?m rSiat
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Case 2:08-cr-00296-RSM  Document 92 . Filed 12/30/2009 Page 3 of 42

3 Quellos Customs Strategies, LLC (hereinafter “QCS”), was formed in or
about March 1999 as a wholly owned subsidiary of Quellos. QCS was formed wiith the
goal of providing customized services to high net-worth individuals and families,
including designing and implementing customized tax shelter strategies to minimize or
defer payment of taxes. Through QCS, JEFFREY L. GREENSTEIN sought to capture a
part of the lucrative tax shelter market from the national accounting firms for themselves.
JEFFREY I. GREENSTEIN also sought to use these tax shelter strategies as a means to
attract wealthy clients to the firm who could then be persuaded to invest their assets with
Quellos, théreby expanding Quellos’s investment business. Oné such tax shelter strategy
developed and implemented by QCS was a strategy that came to be known as “POINT”
(Portfolio Optimized INvestment Transaction). ' ,

6.  Defendant CHARLES H. WILK, a lawyer with a Masters Degree in tax
law, joined Quellos in or about June 1999 as a principal. As part of his duties,
CHARLES H. WILK directed QCS’s tax shelter business. Prior to joining Quellos, .
CHARLES H. WILK was a senior manager with a national accounting firm, whose duties
included providing tax shelter strategies for the accounting firm’s _wealthy clients.
Previous to his position at the accounting firm, CHARLES H. WILK was an associate in
the tax department of a national law firm. '

7.  European American Investment Holdings NV. was incorporated in or about -
June 1999 in the Netherlands Antilles. Enropean American Investment Holdings NV v;fas
a holding company under which a group of combanies known as Emopean- American
Investment Group (hereinafter “Euram®) was organized. Buram was formed by American
and Euroﬁcan investors, in part, to acquire an Austrian bank, which came to be known as
European American Investment Bank AG, '

8. In or about 1999, principals from Quellos, including JEFFREY L
GREENSTEIN, became shareholders in Enram and stood to profit from Euram’s
business.

9. Of the other Euram companies, two United Kingdom-based subsidiaties,
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European American Corporate Services Limited and European American Advisors
Limited, focused on advising and providing structured financial products for high net
worth individuals. The key members of the management of Euram included:
©oa. C.D., Euram’s Chief Exc_cﬁtivc Officer;

b. 1.S., Buram’s Head of Tax and Structured Products; and

C. R.P., Euram’s Head of Risk Management and Altemative
Investments. o .

| 10." Beginning in or about late 1999 and continning through in or about 2002,

,C.D:, J.S., and R.P. of Euram assisted Quellos by providing execution services, such as

drafting transactional documents and finding and appropriating offshore shell companies,
in furtherance of tax shelter strategies developed by QCS. Buram earned large fees for its
participation in the tax shelter transactions developed and marketed by QCS, generally
1% of the tax loss desired by the taxpayer client.

11.  Beginning in or about 1999 and continuing through in or about 2000,
Partner L.S. of Law Firm C.S. & M. LLP provided legal advice to JEFFREY L

GREENSTEIN and CHARLES H. WILK with respect to the development and

implementation of POINT, and issued legal opinion letters to at least four clients who
entered into POINT tax shelter ﬁ'ansactions. ‘ -

12.  In2001 and 2002, Law Firm B.C. LLP provided legal opinion letters to at
least two clients who entered into POINT tax shelter transactions.

B. The POINT Tax Shelter.

13. Beginning in or about 1999 and continuing through in or about 2001,
JEFFREY 1. GREENSTEIN and CHARLES H. WILK designed, marketed and
implemented the tax shelter strategy known as POINT. In or about 2000 and 2001, six
POINT tax shelters were executed on behalf of five wealthy individuals:

a. In 2000, Client M.Z. executed a POINT tax shelter transaction with
Quellos. Client M.Z.’s POINT tax shelter transaction was known as “Torens.”
b. In 2000, Client R.J. executed a POINT tax shelter transaction with
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Quellos. Client R.J.’s POINT tax shelter transaction was known as. “Reka.”
c. In 2000, Client B.J. executed a POINT tax shelter transaction with
Quellos. Client B.J.’s POINT tax shelter transaction was known as “Burgundy.”

d. In2000 and then in 2001, Client M.S. executed two POINT tax
shelter transactions with Quellos. Client M.S.’s POINT tax shelter transactions were
known respectively as “Platinum” and “Cobalt.”

e.  In2001, Client H.S. executed a POINT tax shelter transaction with
Quellos. Client H.S.’s POINT tax shelter transaction was known as “Titanium.”
14,  The total amount of fees paid by the clients to participate in PO]N'I‘ was

‘approximately $86 million. The clients who participated in the POINT tax shelter

collectively sought to shelter approximately $2 billion in capital gains and avoid payment
of more than $400 million in federal taxes. : ;

15. The objective of POINT was to offset capital gains and defer and reduce
taxes on those gains. In furtherance of this tax saving objective, JEFFREY 1.
GREENSTEIN and CHARLES H. WILK, with the assistance of C.D., 1.S., and R.P. of
Buram, designed a series of transactions and executed those transactions on behalf of
their clients in order to obtain the desired tax benefits. While each of the six POINT
transactions varied somewhat in actual implementation, they typically included the
following steps: n '

a. During late 1999 and continuing tbrbugh 2000, an “offshore

investment fund” purportedly purchased shares of stock in well known, publicly-traded

‘technology companies, The fund then formed a number of offshore partnership entities

and contributed ﬁor&ions of its portfolio of stock to such partnerships. These partnership
entities were known generically as “Special Purpose Vehicles” or “SPVs.”

b.  The fund then purportedly caused each SPV to issue “Covered
Warrants” against their respective baskets of stocks. The Covered Warrants operated like
a long-dated call, meaning that an outside investor could purchase the Warrant for a

premium in retumn for the right in five years to purchase the stocks in the SPV at a set
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price. In this case, each Covered Warrant was purportedly placed with a “bank™ or some’
other financial institution that purportedly paid millions in premiums to the SPVs for the
Warrants. The institution then was purportedly responsible for further marketing the
Warrant to others, _

c. Once the Warrants were issued, a U.S. taxpayer acquired from the
offshore fund the partnership interests in an SPV. At the time the client acquired his or
hcr partnership, the technology stocks that the fund had purportedly contributed to the
partnership had fallen in value and, therefore, the partnership had built-in, unrealized

. losses, -

d. After the client acquired the partnership, he or she confributed to the
partnership his or her own assets. These assets, typically other stock that the client
desired to sell, had unrealized gains.

e.  Shortly after the client contributed his ot her own assets, within a
matter of two or three months, all or most of the assets within the partnership were sold,
including the purported shares of technology stock with the built-in loss. The salé of the
pre-existing portfolio also purportedly triggered a cancclléﬁun of the “Covered Warrant”
under terms that ultimately resulted in no economic impact on the partnership or the client
who acquired the partﬁcrship. The client then offset the gains from his or her contributed
assets with the alleged losses stemming from the pre-existing portfolio.

f. Subsequently, the client was able to draw out of the partership, tax
ﬁ-ee, the proceeds up to the client’s basis in the partnership, or contih_uc to maintain the
proceeds within the partnership tax free, and invest it further.

C.  IRS Treatment of Tax Shelters.

16.  During all times relevant to this Second Superseding Indictment, JEFFREY
I. GREENSTEIN and CHARLES H. WILK knew and undesstood that tax shelters that
the IRS concluded were designed, marketed and implemented solely for the purpose of
providing clients with a way to defer or reduce tax, would be challenged by the IRS. In
that event, the IRS would seek to collect the unpaid .taxes plus interest, and might also
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seek to impose substantial penalt'ies upon the clients.
17. During ail times relevant to this Second Superseding Indictment, JEFFREY

1. GREENSTEIN and CHARLES H. WILK knew and understood that in order for a tax
shelter strategy to survive challenge by the IRS, taxpayers were generally required to
demonstrate the following: _

a.  First, the individual transactions that comprised the shelter possessed
real economic substance and were not sham transactions;

b. Second, the transactions that comprised the shelter were not pre-
arranged and orchestrated solely for the purpose of obtaining a tax benefit; and

c.  Third, the various parties involved in the transactions had a bona fide
business purpose for engaging in the transactions, i.e., that the client and others had a

|l reasonable profit motive to take part in the transaction other than for tax saﬁl;gs.

18.  During all times relevant to this Second Superseding Indictment, JEFFREY
I. GREENSTEIN and CHARLES H. WILK also knew and understood in the event that
the IRS disallowed a benefit obtained as a result of a tax shelter, the IRS could impose
substantial penalties ranging from 20% to 40% of the underpayment attributable to the
shelter, unless the claimed tax .beneﬁt was supported by an independent legal opinion,
reasonably relied upon by the taxpayer in good faith. Therefore, JEFFREY L
GREENSTEIN and CHARLES H. WILK knew and understood that in order to induce
clients to participate in a shelter, and to shield the clients from possible penalties, they had
to obtain legal opinion letters ﬁ'om reputable law firms concluding that a shelter will at
least “more likely than not” survive IRS challenge.

. IL_OBJECT OF THE CONSPIRACY

19.  Itwasa part of and an object of the conspiracy that JEFFREY 1.
GREENSTEIN an& CHARLES H. WILK, together with others known and unknown, to
unlawfully and knowingly defraud and attempt to defraud the IRS by impeding,
impairing, defeating and obstructing the lawful governmental functions of the IRS in the

ascertainment, evaluation, assessment, and collection of income taxes, interest, and
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penalties by designing, marketing, implementing, and defending and aiding in the defense
before the IRS of a fraudulent tax shelter known as POINT.
* [IL_MANNER AND MEANS OF THE CONSPIRACY

20.  Itwasa part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK designed and developed the POINT tax shelter to consist of a pre-
ordained series of sham transactions, executed in precise steps in accordance with the
directions of JEFFREY 1. GREENSTEIN and CHARLES H. WILK, for the sole purpose
of providing a means for wealthy individuals to reduce and/or defer the payment of taxes

on capital gains income. .
21.  Itwas further a part of the conspiracy that JEFFREY 1. GREENSTEIN and

{ CHARLES H. WILK implemented the POINT tax shelter in a manner that minimized

costs to Quellos and maximized their profits. Specifically, JEFFREY 1. GREENSTEIN
and CHARLES H. WILK knew and understood that the procuremcni‘of sufficient ‘
amounts of actual stocks to ge;nerate the losses for the POINT: clients would cost more
than they or others involved in the implementation of the shelter were able or willing to
pay. Furthermore, JEFFREY L GREEﬁSTEIN and CHARLES H. WILK were
unsuccessful in locating any bona fide, independent third-party who had real assets with
sufficient built-in losses willing to participate in the POINT transaction. Therefore,”
JEFFREY 1. GREENSTEIN and CHARLES H. WILK caused the ereation of a fictional
“offshore investment fund” with a fictional portfolio of stocks that had been obtained
through a series of sham paper transactions in which no stocks and no money ever
exchanged hands. _ _ o

22. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK knew at the time they designed, marketed and implemented the
POINT tax shelters that the vatious clients who participated in the shelter would likely be
audited by the IRS. Therefore, JEFFREY I, GREENSTEIN and CHARLES H. WILK:
drafted and disseminated, and caused to be drafted and disseminated, marketing material,
transactional documents, and legal opinions designed to conceal from the IRS the facts
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that first, cach aspect of the POINT tax shelter, including the actions of the “pﬁ'shorc
investment fund” was wholly conceived, orchestrated, and directed by JE-_:FFREY I
GREENSTEIN and CHARLES H. WILK for the purpose of implementing a tax shelter,
and second, that the purpi.artcd stocks that generated the off-setting losses for POINT
clients 'were, in truth and fact, non-existent.

A.  Fraudulent POINT Marketing Materials.

23. Hhwas further a part of the conspiracy that in order to conceal and attempt to
conceal from the IRS the true nature of the POINT tax shelter, JEFFREY 1.
GREENSTEIN and CHARLES H. WILK drafted and disseminated and caused to be
drafted and disseminated to POINT clients and their advisors, false, fraudulent and
misleading descriptions of the POINT transa.ction in a marketing document entitled .
“POINT Stratcgy;”- knowing and expecting that such clients and their advisors w01:11d rely
upon the document to claim false and fraudulent tax benefits as well as in defense of any
audit before the IRS. The POINT Strategy document purportedly set forth the genesis
and business rationale for the POINT transaction. According tothe documnent, the
POINT Strategy was an investment opporfunity independently fashioned by offshore
parties to replicate a popular European investment vehicle, and only fortuitously
discovered by Quellos., The document described this supposed investment opportunity as
follows: ‘ '

_ a. A certain unnamed “offshore investment fund™ desired to profit from
replicating a European financial product sold by large European financial institutions
known as “Covered Warrants,” “BLOCS,” or “HYPOS.” '

b.  Inorder to replicate this product, the fund formed a partnership
entity known generically as an SPV (“Special Purpose Vehicle”). Once the SPV was
formed, the fund contributed certain publicly traded “stocks” it purportedly owned to the
SPV. The fund then caused the SPV to issue a “Covered Warrant” on the stocks in the
SPV. The terms of the Covered Warrant gave the acquirer of the Warrant the right to

purchase the SPV’s stocks in five years at a set price in return for a large premium.
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According to the POINT Strategy document, a “bank™ agreed to subscribe to the Covered
Warrant and paid millions in premiums to the SPV with the intention of marketing the
Warrant to other investors:

_ C. Once the SPV was formed, funded and the Covered Warrant placed
with the bank, the fund, with the assistance of the bank, sought to sell the entirety of the
SPV interests to potential investors with the goal of profiting from the sale. According to
the POINT Strategy document, Quellos only became involved: in marketing this
opportunity because the bank, whicﬁ had a pre-existing relationship with Quellos,
approached Quellos to assist them in marketing the SPV umits to U.S. investors,

24. Tt was further a part of the conspiracy that JEFFREY L GREEi‘JSTEII\I and
CHARLES H. WILK knew, in truth and fact, that contrary to what was stated in the
POINT Strategy document, the “offshore investment fund” was not an independent
investment fund who formed and marketed the SPV interests with the desire to replicate a
popular European investment vehicle, but rather; a shell corﬁoration whose actions were
wholly controlled by JEFFREY I. GREENSTEIN, CHARLES H. WILK and their Euram
associates for the sole purpose of imp.lcmenﬁ.ng a tax shelter.

25, Itwas furthera part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK knew, in truth and fact, that contrary to what was stated in the
POINT Strategy document, the “offshore investment fund” owned no stocks to contribute
to the SPVs.

26. It was further a part of the conspiracy that JEFFREY L. GREENSTEIN and
CHARLES H. WILK knew, in truth and fact, that contrary to what was stated in the
POINT Strategy document, the “Covered Warrant” was a sham paper transaction, that no
“bank” subscribed to any Warrant, that no premiums were ever paid for the Warrant by
any such bank, and that there was never any intent by any bank to market the Warrant.

27. Tt was further a part of the conspiracy that JEFFREY I, GREENSTEIN and

CHARLES H. WILK knew, in truth and fact, that contrary to what was stated in the

POINT Strategy document, Quellos was not fortuitously introduced by the bank to the
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POINT Strategy and asked to assist in marketing the product to U.S. investors but, rather,

JEFFREY 1. GREENSTEIN and CHARLES H. WILK conceived, designed and

orchestrated the entire POINT strategy, including the actions of the purported “oﬁ‘shqre
investment fund,” and intended from the hegmmng to market the strategy to U.S.
taxpayers as a tax shelter
B. Fram OINT Transaction Docume

28.  Itwas further a part of the conspiracy that in order to conceal and attempt to
conceal the true nature of the POINT tax shelter from the IRS, JEFFREY 1.
GREENSTEIN and CHARLES H. WILK drafted and executed and caused to be drafted -

and executed false, fraudulept and misleading contracts and agreements to document the

various steps in the PO[H’T transaction, knowing and expecting that clients who

participated in POINT would rely upon such documents to claim a false and frandulent
tax benefit as well as in defense of any audit by the IRS. ‘
29, It was further a part of the conspiracy that JEFFREY I. GREENSTEIN and
CHARLES H. WILK represented and caused to be represented to clients and others that
an Isle of Man entity known as Barnville Lid. (hereinafter “Bamville").was the “uffshore
investment fund” that created the SPVs and contributed the loss genel:aﬁng stocks.

30.  Ytwas further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK caused to be drafted anﬂ executed a series of fﬂw, fraudulent, and
misieéding “Purchase Agreements” dated December 28, 1999, January 3, 2000, January
10, 2000, February 28, 2000, and June 6, 2000, through which Bammville purportedly

Ipm‘chased more than $9 billion worth of stocks in a number of publicly traded technology

companies from another Isle of Man entity known as Jackstones Ltd. (heremaﬁcr
“Jackstones™). _ _

31.  Itwas further a part of the conspiracy that JEFFREY L. GREENSTEIN and
CHARLES H. WILK knew, in truth and fact, that the Purchase Agreements were false,
fraudulent and misleading in that Jackstones possessed no stocks to sell and Barnville had

no means to pay for any such stocks.
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32. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK, in order to conceal the fact that Barnville never acquired any
stocks from Jackstones on the dates subscribed to in the various Purchase Agreements,
and that the purchases were a sham, caused to be drafted and executed a “Securities
Lénding Agreement” between Barnville and J ackstones. According to the terms of the
Securities Lmdmg Agreement, Barnville, on each day it purchased stocks from
Jackstones, immediately loaned thé: saﬁe stocks back to Jackstones in return for “cash” -
collateral purportedly equal to the purchase price. JEFFREY 1. GREENSTEIN and
CHARLES H. WILK knew and understood that this lending arrangement would be used
to provide an explanation to the clients and their advisors, who, in turn, would provide the
explanation to the IRS, as to the réason for the apparent lack of delivery or transfer of any
stocks and cash between brokeragc accounts of Barnville and J acksionw at the time of

‘the purported purchase and, therefore, conceal the fact that Barnville never owned any

stocks in the first place.

33, It was further a part of the conspiracy that JEFFREY I. GREENSTEIN and
CHARLES H. WILK, in 2000 and 2001, drafted and executed and caused to be drafted
and executed false, fraudulent and misleading “Subscription Agreements” to the Global
Call Warrarits that were purportedly issued by each of the SPVs associated with the
POINT clients. According to the “Subscription Agree.mal-lt,” a company known as EA
Im‘festmcnt Services Limited subscribed to the Global Call Warrants and in return paid a
“Subscription Price” to the SPVs. 'I‘ﬁe purported Subscription Price, in each mstance
amounted to millions of US dollars, and, according to the Subscription Agreement, the
payments were credited to an account at EA Investment Services Limited for the benefit
of each SPV. JEFFREY 1. GREENSTEIN and CHARLES H. WILK knew, in truth and
fact, that no subscription payments were ever made or going to be made, that EA

i Investments Limited had neither the intention nor the ability to make any such payments,”

and that the “Subscription Agreements™ were shams, implemented solely to provide a

fraudulent business purpose for the transaction.
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C. alse_, Fraudulent and Misleading Information Given to Legal Opinion

Writers.

34. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK knew and understood that in order to induce clients to participate in
POINT, they woﬁid need to provide an opinion from respected law firms concluding that
the shelter would at least “more likely than not” survive a challenge from the IRS.

35. Tt was further a part of the conspiracy that JEFFREY I. GREENSTEIN and
CHARLES H. WILK knew and understood that in the event of an audit, these legal
opinions would likely be produced to the IRS in defense of the audit and to avoid possible
penalties. ) '

36. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK sccured the participation of Law Firm C.S. & M. LLP and Law
Firm B.C. LLP to opine on thr.". various POINT transactions implemented by the five
clients. Law Firm C.S. & M. LLP opined on the first four POINT transactions executed
by Quellos in 2000; specifically, Law Firm C.S. & M. LLP opined on the POINT
transactions known as Torens, Reka, Burgundy, and Platinum. Law Firm B.C. LLP
opined on the last two POINT transactions executed by Quellos in 2001; speclﬁcally,
Law Firm B.C. LLP opined on POINT transactions known as Titanium and Cobalt. Each
opinion concluded that the POINT transaction would “more likely than m‘:rt” survive a .
challenge from the IRS. ' '

37. It was further a part of the conspiracy that in order to conceal and attempt to
conceal the true nature of the tax shelter from the opinion writers and, ultimately, the IRS,
JEFFREY I. GREENSTEIN and CHARLES H. WILK knowingly and willfully made and
caused to be made false, fraudulent and misleading representations to Law Firm CS.&
M. LLP and Law Firm B.C. LLP about the POINT transaction, knowing that Law Firm
C.S. & M. LLP and Law Firm B.C. LLP would rely upon their representations in order to
understand the POINT transactions and to render their “more likely than not” opinions.
These false, fraudulent and misleading representations included the following:

a. JEFFREY 1. GREENSTEIN and CHARLES H. WILK falsely,
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fraudulently and misleadingly represented and caused to be represented that the source of
the [osses utilized by the clients in the POINT transactions was derived from “stocks” in
well-known publicly traded companies that had been purchased by a *“non-U.S.
investment fund” or “foreign investment fund,” and contributed to the various SPVs,

b. JEFFREY I. GREENSTEIN and CHARLES H. WILK falsely,
fraudulently and misleadingly represented and caused to be represented that Barnville was
the independent “non-U.S. investment fund” or “foreign investment fund” that formed the
SPVs, and that Barnville formed the SPVs independent of any pre-conceived plan to
utilize the SPVs for a tax shelter; specifically, that Barnville formed the SPVs in order to
profit from the issuance and sale of the “Covered Warrants.”

38. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK provided and caused to be provided to Law Firm C.S. & M. LLP
and Law Firm B. C. LLP the same false, fraudulent, and misleading POINT Strategy
docuinent that they had provided to their clients, knowing that the document was false,
fraudulent and misleading and knowing and expecting that the firms would rely upon the
document to understand the POINT transaction and to render their opinions. -

39. 1t was further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK provided and caused to be provided to Law Firm C.S. & M. LLP
and Law Firm B.C. LLP the same false, frandulent, and misleading transactional
documents, including the Purchase Agreements and the Securities Lending Agreement
between Barnville and Jackstones, and the Subscription Agreements for the Covered
Warrants that they had provided to their clients, kndWing that the transactional documents
were false, fraudulent and misleading, and knowing and expecting that the firms would
rely upon such documents to understand the POINT transaction and to render their
opinions. . |
40. It was further a part of the conspiracy that JEFFREY I. GREENSTEIN and
CHARLES H. WILK provided and caused to be provided to Law Firms C.S. & M. LLP
and B.C. LLP, false, fraudulent and misleading documents regarding the fees paid by the
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Clients to implement the POINT tax shelter strategy, in order to hide the actual amount of
fees they paid and, thereby, make it falsely appear that the Cliénts had a reasonable
potential of earning a profit from the POINT tax shelter strategy aside from the tax
benefits. |

41.  Tt'was further a part of the conspiracy that Law Firm C.S. & M. LLP and
Law Firm B.C. LLP provided JEFFREY L. GREENSTEIN and CHARLES H. WILK with
drafts of their Opinioﬁ letters, and relied upon JEFFREY L GREENSTEIN and
CHARLES H. WILK to provide corrections and edits to the factual descriptions of the
POINT transactions in the opinion letters. ‘

42, Tt was further a part of the conspiracy that as a result of their reliance upon
JEFFREY 1. GREENSTEIN’s and CHARLES H. WILK’s rcpresehtations regarding the
POINT transactions, Law Firm C.S. & M. LLP and Law Firm B.C. LLP issued opinion
letters that included false, fraudulent, and misleading descriptions of the POINT
transactions. '

43, Ttwas further a part of the conspiracy that JEFFREY 1. GREENSTEIN and
CHARLES H. WILK provided the false, frandulent, and misleading opinion letters issued
by Law Firm C.S. & M. LLP to clients and prospective clients in order to induce them to
participate in the transaction, knowing that the opinion letters were false, frandulent, and
misleading, : _
D. Kickbacks Paid to Matthew G. Krane, the Personal-At‘tomex of Client H.S..

4. It was further a part of the conspiracy that in 2001, CHARLES H. WILK
met Matthew G, Krane, a tax attomey and advisor to Client FL.S, CHARLES H. WILK
learned from Matthew G. Krane that Client H.S. anticipatc& having more than $1 billion

in capital gains in 2001,
45. It was further a part of the conspiracy that in 2001, JEFFREY L
GREENSTEIN, CHARLES H. WILK and Matthew G. Krane agreed to kickback to

|l Matthew G. Krane a portion of the fees Quellos obtained from Client H.S.

46. It was further a part of the conspiracy that in 2001, JEFFREY 1.
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GREENSTEIN, CHARLES H, WILK and Matthew G. Krane did not disclose to Client

|| HLS. the kickback arrangement. Instead, beginning in or about March 2001 and

continuing through in or about October 2001, JEFFREY . GREENSTEIN, CHARLES H.
WILK and Matthew G. Krane drafted and executed asid caused to be drafted and executed
a series of false, fraudulent, and misleading fee agreements between Client H.S. and
Quellos, wherein Client H.S. was led to believe that he would pay a specific Quellos
entity identified in the agreements as “Quellos Financial Advisors LLC” or “QFA,”
approximately $46 million for work in connection with the POINT transaction, whereas,
in truth and fact, JEFFREY 1. GREENSTEIN and CHARLES H. WILK, knew that they
would divert a majority of those fees to Matthew G. Krane, Client H.S’s own attorney.

47.  Ytwas further a part of the conspiracy that in or about October 2001,
CHARLES H. WILK introduced Matthew G. Krane to 1.S, and R.P of Euram, and
requested that J.S. and R.P, assist Matthew G. Krane in setting up an offshore éntity and
an offshore account for Matthew G. Krane. =

48. It was further a part of the conspiracy that in or about October 2001,
Matthew G. Krane, with the assistance of a Swiss associate, B.H., appropnated an
existing offshore shell entity and changed its name to “QFS Consulting Ltd.”

49, It was further a part of the conspiracy that in or about October 2001,
Matthew G. Krane, with the assistance ﬁf a Swiss associate, B.H., opened a bank account
at Buropean American Investment Bank A.G. in Vienna, Austria in the name of QFS
Consulting Ltd. ‘

50. Tt was further a part of the conspiracy that in or about October 2001,
JEFFREY I. GREENSTEIN and CHARLES H. WILK agreed that the kickback payments
for Matthew G. Krane would be paid not to Matthew G, Krane directly, but to QFS
Consulting Ltd.

51. It was further a part of the conspiracy that JEFFREY . GREENSTEIN,
CHARLES H. WILK, and Matthew G. Krane knew and intended that the name of the
foreign entity and foreign account controlled by Matthew G. Krane, “QFS Consulting

' ol a2
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Ltd.”, appeared very similar to a number of Quellos entities that were commonly known
by acronyms starting with the letter “Q,” including but not limited to “QFA” (Quellos
Financial Advisors, LLC), “QCS,” (Quellos Customs Strategies, LLC), “QBS,” (Quellos
Brokerage Services, LLC), “QCM,” (Quellos Capital Management, LP), “QFV,” (Quellos
Financial Ventures, LP), and “QCI” (Quellos Capital International). JEFFREY L
GREENS’IEIN, CHARLES H. WILK, and Matthew G. Krane knew and intended that by
using the name “QFS,” parties who were unaware of the kickback arrangement, including
bank representatives overseeing the flow of funds, other advisors of Client H.S., and
Client H.S. himself, would be mislead into believing that fees that were in truth diverted
to Matthew G. Krane was paid to a Quellos entity consistent with the fee agreements
signed by Client H.S.

52. It was further a part of the conspiracy that on or about October 24, 2001,
CHARLES H. WILK instructed a bank to wire approximately $28 million into the “QFS” * -
account in Vienna, Austria, knowing that the money was derived from fees Client ELS.
believed he was paying Quellos. - |

53. It was further a part of the conspiracy that en or about Octaber 25, 2001,
CHARLES H. WILK instructed R.P. to wire approximately $8 million into the “QFS”.
account in Vienna, Austria, knowing that the money was derived from fees Cliént HS
believed he was paying Euram. ' ‘

54. It was further a part of the conspiracy that in or about November 2001, after
the funds had already been fransforred, JEFFREY 1. GREENSTEIN, CHARLESH.
WILK, énd Matthew G. Krane executed and caused to be executed a false, fraudulent,
and misleading fee sharing agreement between Quellos and “QFS Consulting Ltd.” The
agreement specified that Quellos would pay approximately $28 million to QFS:
Consulting for “certain advisory and consulting services,” which “did not constitute the
provision of legal advice.” o

55. It was further a part of the conspiracy that JEFFREY 1. GREENSTEIN, .
CHARLES H. WILK, and Matthew G, Krane diq not execute any written agreements to
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: : . 700 STEWART STREET, SUTTE 5220
Second Superseding Indictment/ : SEATTLE, WASHINGTON 98101

Greenstein et al/ CR0O8-296RSM 17 ’ ; ' (206) 553-7970

Page 848



21626464

O e 1 & v B W

—

[ B o R e e - T )
Lo =T = B - - S B - Y . T - R -~

22

Case 2:08-cr-00296-RSM  Document 92  Filed 12/30/2009 Page 18 of 42

document or otherwise account for the additional $8 million that was wired to QFS on or .
about October 25, 2001. ,

- 56. It was further a part of the conspiracy that in 2001 and 2002, CHARLES H.
WILK knowingly and willfully provided and caused to be provided false, fraudulent and
misleading information to Law Firm B.C. LLP about the fees paid by Client H.S. in
connection with the Titanium transaction, including ﬁrovidmg false, fraudulent and
misleading fee calculation documents that exclnded large portions of fees paid to Quellos
as well as the amounts paid to Matthew G. Krane.

E.  False and Fraudulent Tax ggt_u-ms.

57. It was further a part of the conspiracy that JEFFREY I. GREENSTEIN and
CHARLES H. WILK caused Clients M.Z., R.J., B.J., M.S, and H.S. to file false and
fraudulent income tax returns, specifioally Porm 1040s, claiming capital losses from the
sale of the stocks within their respective SPVQ which, in truth and fact, JEFFREY 1.
GREENSTEIN and CHARLES H. WILK knew did not éxist.

58. Tt was further a part of the conspiracy that the following Quellos clients _
claimed the following false and fraudulent capital losses on their Form 1040s as a result -
of their participation in the POINT transactions: |

REROYI AR e e |t Capital Lods
ClientM.Z. 2000 - 112002 { $122 million

Client R.J. 2000 12/27/01 $133 million

Client B.J, 2000 12/26/01 $178 million

Client M.S. 2000 4/15/01 $159 million

Client H.S. 2001 10/15/02 $730 million

Client M.S. 2001 10/16/02 $59 million

F. False, Fraudulent, and Misleading Re entations in Anticipation of and
l}uri.EE POINT Clients’ IRS Audi ts. ‘ : ' -
59. It was further a part of the conspiracy that sometime between 2003 and

2006, CHARLES H. WILK and JEFFREY I. GREENSTEIN knew that Clients M.Z.,
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_R.J - B.J, M.S., and H.S. weré under or anticipated to be under 1118 audit as a result of
their participation in the POINT tax shelter strategy.

60. It was further a part of the conspiracy that CHARLES H. WILK, beginning
in 2003 and continuing through 2005, when asked by the clients and clients’
fepresentatives for assistance responding to IRS inquiries or anticil;atcd IRS inquiries
about the POINT transaction, provided and caused to be provided to such clients the same
false, fraudulent, and misleading documents that purportedly described and documented’
the POINT transaction, including the “POINT Strategy” document and underlying
trarisactional documents, such as the stock Purchase Ag;répmcnts between Bamville and
Jackstones, the Securities Lending Agreement between Barnville and Jackstones, and the
Warrant Subscription Agreements purportedly executed by the SPVs. |

61. It was a further part of the conspiracy that CHARLES H. WILK, beginning
in 2003 and continuing through 2005, when asked by clients and clients’ rcpresemaﬁvgs
for assistance in responding to the IRS inquiries or anticiﬁated IRS inquiries about the
POINT Macﬁm knowingly and willfully made and caused to be made false,
frandulent, and misleading statements to clients’ representatives, including the following:

a. In or about March 2003, CHARLES H. WILK falsely, fraudulently
and misleadingly represented and cansed to be represented to attorneys for Clients R.J,
and B.J. that the source of the capital losses derived through the POINT transactions were
shares of stock in a number o-f publicly traded companies that Barm'fil.le had contributed to
the SPVs. : . '
' b.  Inor about March 2003, CHARLES H. WILK falsely, fraudulently
and misleadingly represented and caused to be repi-esentcd to attorneys for Clients R.J.
and B.J. that Barnville formed the SPVs and contributed the securitics to those SPVs for
an independent business purpose, i.e. to issue “Covered Warrants” for which the SPVs
received tens of millions of dollars in premiums.

¢. - In orabout June 2004, CHARLES H. WILK falsely, fraudulently,
and misleadingly represented and caused to be represented to the attorneys for Clients

. : NITED STATES ATIORNGY
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R.J. and B.J. that the only reason Quellos was unable to provide independent
documentary evidence of the existence of stocks that were purportedly purchased by
Barnville from Jackstones, such as brokerage statements or confirmations, was because
Quellos did not have access to the intemal records of Barnville and Jackstones, whereas,
CHARLES H. WILK knew, in truth and fact, that the real reason Quellos coulci not
provi_de such records was that no such stocks ever existed, - :

d. In or about October 2004, in response to demands by aittomeys for
Clients R.J. and B.J. that @cliﬂs provide a written explanation of the transaction between
Bamville and Jackstones to provide to the IRS, CHARLES H. WILK provided a false,
ﬁ‘au&ulcnt, and misleading written document in which he stated that Euram introduced
Quellos to Ba;-mrille who happened to be holding a “stock portfolio”, and that Bamville
contributed the “Stock” to the SPV. o |

_ e, On or about November 15, 2004, in response to demands by Clients

R.J. and B.J, to JEFFREY I. GREENSTEIN for a detailed step-by-step explanation of the
transaction between Barnville and Jackstones, CHARLES H. WILK provided the clients
with a false, fraudulent, and misleading letter in which he stated, among other things, that
“...:[Quellos was] not party to the original transactions (Purchase Agreements and
Securities Lending Agreements) beméen Barnville and Jackstones, and therefore, this
part of our step-by-step explanation is based on documentation we have reviewed”,
whereas, CHARLES H. WILK knew, intruth and fact; that he and JEFFREY 1.
GREENSTEIN were involved in the original transactions between Barville and
Jackstones, CHARLES H. WILK knew that he and JEFFREY 1. GREENSTEIN devised
the sham sale and loan-back arrangement between Barnville and Jackstones, that
JEFFREY 1. GREENSTEIN, himself selected the very stocks that were to be used for the
sham transactions, and CHARLES H. WILK and JEFFREY I. GREENSTEIN directed
C.D., J.S. and R.P. to appropriate the companies and ex@m the transactions,

f. On November 15, 2004, CHARLES H. WILK further wrote in the
letterto Clients R.J..and B.J. that “[t}he Purchase Agreements between Jackstones (as
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seller) and Bamville (as purchaser) reflect that Jackstones sold to Barnville the right to

beneficial ownership of shares . . . .” whereas CHARLES H. WILK knew, in truth and

fact, that the Purchase Agreements falsely stated that actual shares were purchased, and
that Barnville engaged in neither a transaction for the “right to beneficial ownership of
shares” nor an actual stock purchase since the entire fransaction with-Jackstones was a

sham. ‘

g In or about January 2005, CHARLES H. WILK, falsely,
fraudulently, and misleadingly represeznfed to attorneys for Client H.S. that Barnville was
a “fund” that held a stock portfolio and that this fund was “discovered” by Euram, giving
the false, fraudulent and misleading impression that Barnville held actual stock and that
its stock portfolio pre-existed Quellos’s involvement w1th the company, where¢as
CHARLES H. WILK knew, in truth and fact, that Barnville held no stock, and that
JEFFREY I. GREENSTEIN and CHARLES H. WILK, together with Euram,
appropriated Bamville and directed it to enter ihto- sham stock purchase agreements for
the sole purpose of utilizing it in the POINT tax shelter strategy.

62. It wasa further part of the conspiracy that beginning in or about April 2003
and continuing in or about October 2005, representatives of Clients M.Z., R.I., B.J., M.S.,
and H.S, responded to various IRS Information Document Requests (also known as
“IDRs”) which sought explanations and documents relating to their respective POINT
transactions by forwarding to the IRS the same false, fraudulent and misleading
documents that had earlier been provided or caused to be provided by CHARLES H.
WILK to such clients, including the “POINT Strategy” document and/or underlying
transactional documents, such as the stock Purchase Agreements between Barnville and
Jackstones, the Securities Lending Agreement between Barnville and Jackstones, and the
Warrant Subscription Agreements purportedly entered into by the various SPVs,
G. E udnlent and Misleadi imony During Senate Investi

63. It was further a part of the conspiracy that by 2006, the IRS had expanded a

“promoter” examination of Quellos to include Quellos’ role in the POINT transactions.
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64. It was further a part of the conspiracy that in or about August 2006,
JEFFREY I. GREENSTEIN, in an effort to continue to hide and conceal the true nature
of the POINT tax shelter transactions from the IRS and others, knowingly and willfully
gave the following false, fraudulent, and misleading testimony before the United States
Senate Permanent Subcommittee on Investigations (hereinafter “PSI”) that was
conducting an investigation into, among other things, the POINT transactions:

8.  JEFFREY I GREENSTRIN testified that the circular stock purchase
and lending agreement entered into between Barnville and Jackstones through which the
portfolio of loss s'tocks were generated was “not dissimilar to swaps or contract for
differences or single stock futures,” in an effort to mislead the PSI and others into
believing that Barnville and Jackstones engaged in legitimate derivative trades, whereas
JEFFREY 1. GREENSTEIN knew, in truth and fact, that the Barnville/Jackstones
putrchase and loan-back arrangement was a sham, papér transaction.

- b.  JEFFREY L. GREENSTEIN testified that the purported derivative
nature of these transactions bctw;:cn Barnville and Jackstones was, to his understanding,
disclosed in detail to clients and the clients’ advisors, whereas JEFFREY L.
GREENSTEIN knew, in truth and fact, that the clients and the clients advisors were never
so informed, that none of the descriptions of the POINT transactions provided to the
clients and clients advisors described the POINT transaction as such, that none of the
transactional documents provided to the clients and the clients” advisors described the
transactions between Barnville and Jackstones as such, that none of the opinion letters.
issued by Law Firm C.S. & M. LLP and Law Firm B.C. LLP described the Barnville and
Jackstones transaction as such, and, to the contrary, all representations and matc.rials
provided fo the clients and client representatives were designed and contrived to mislead
them into believing that what Barnville purchased and contributed to the SPVs were
actual stock. ‘

c. JEFFREY 1. GREENSTEIN testified that the Covered Warrants
issued through each of the SPVs provided a potential for profit for the clients who

' . m STATES ATTORNEY
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participated in POINT, whereas JEFFREY 1. GREENSTEIN knew, in truth and fact; that

‘the Covered Warrants were sham transactions, and that no real premiums were paid or

were ever going to be paid, and that the Covered Warrants never provided any profit
potential fo the clients \#ho participated in POINT because each transaction was dﬁigned
to be unwound and completed before the Clients could ever profit from such Covered
Warrants.
IV. RT ACTS

65. In furtherance of the conspiracy and to effect the illegal objects thereof,
JEFFREY . GREENSTEIN and CHARLES H. WILK, and their co-conspirators, known
and unknown, committed or caused to be committed the following overt acts, among
othcrs, in the Western District of Washington and elsewhere: _

A Beginning in or about August 4, 1999, and continning through on or

“about August 11, 1999, JEFFREY L GREENSTEIN and CHARLES H. WILK together

drafted and edited the “POINT Strategy” document. | |

b, On orabout August 30, 1999, CHARLES H. WILK sent an email to
Partner L.S. at Law Firm C.S. & M. LLP , attaching the “POINT Strategy” document,
which, according to CHARLES H. WILK, described the POINT transaction in its “most
basic facts.”

c. On or about January 7, 2000, CHARLES H. WILK, with the
knowledge and consent of JEFFREY 1. GREENSTEIN, forwarded to Partner L.S. at Law
Firm C.S. & M. LLP a document that purportedly described how the offshore fund
originally obtained its stocks. _

' d.  On orabout January 14, 2000, JEFFREY I. GREENSTEIN sent an
email to C.D,, attaching a list of stocks that JEFFREY . GREENSTEIN selected to
generate the fake-capital losses for the POINT transactions.

e.  On orabout January 19, 2000, JEFFREY 1. GREENSTEIN sent an
email to Partner L.S. of Law Firm C.S. & M. LLP, forwarding a schematic that
purportedly explained the POINT transaction in diagram form. The schematic described
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the transaction as involving the transfer of “stock” from one entity to another entity.

f. On or-about January 20, 2000, JEFFREY 1. GREENSTEIN sent an
email to an associate at Law Firm C.S. & M. LLP, who was assisting Partner L.S.,
attaching calculations purportedly demonstrating the potential profits and losses that -
could be incurred by a POINT investor from the Covered Warrants,

g.  Onorabout January 24, 2000, JEFFREY I. GREENSTEIN and
CHARLES H. WILK received by facsimile from Partner LS. of Law Firm C.S. & M.
LLP, a draft of Law Firm C.S. & M. LLP ’s opinion letter regarding the POINT
transaction. '

. h.  Onorabout Fcbruary 2, 2000, JEFFREY I. GREENSTEIN,

CHARLES H. WILK, C.D,, and J.S. of Euram conducted a telephone conference call to

"discuss the POINT transaction, including, among other things, how Buram had “set up”

the companies to be used to gener‘ate the sham portfolio; how fche parties could increase
the size of the sham portfolio to accommodate adﬁiﬁonal_ tax shelter clients; how Partner
.S had not been fully informed as to the manner in which the sham portfolio wes
created; and the fact that the legal opinion issued by Partner L.S. regarding POINT could
be viewed by the [RS as having been “predicéted on a fact that [was] not true,”
specifically, regarding whether the SPVs owned any shares instock. -

i, Onorabout February 16, 2000, M.P., an individual in Britain, at the
direction of C.D. and 1.S., who were, in turn, following the instructions of JEFFREY L.
GREENSTEIN and CHARLES H. WILK, met with the Isle of Man corporate
administrators of Barnville and Jackstones, During the meeting, M.P. explamod the
following, which he learned from J.S.and CD.:

_ 1, Barnville and Jackstones were both beneficially owned by one
individual, L.B., and that individuals at Quellos and Euram, with the permission of L.B.,
sought to appropriate Bamnville and Jackstones for the purpose of executing a tax shelter
strategy; |

2 Bamvillé and Jackstones were being asked, in furtherance of
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this tax shelter strategy, to enter into a “virtual share transaction” in which Barnville buys
a portfolio of non-existent stocks from Jackstones and Jackstones borrows those same
shares from Barnville, resulting in no actiial exchange of shares or exchange of money;

3. M.P. acknowledged to the administrators of Barnville and
Jackstones that over time, as a result of this transaction, one party would have a laﬂge debt
owed to the other on the bqoks, but that in the end, because the two entities were
beneficially owned by the same person, the companies could eve'ntuall); be merged and
any debts eliminated from the books; - _ |

4. MP. stated that L.B. would benefit from allowing the entities
to be utilized in this manner through the large fees that Euram was expecting to earn as a
result of assisting in executing this transaction because L.B. was a shareholder in Euram;
and | |

5. MP. agreed that for assisting in the POINT strategy, the
corporate administrators for each of the companies would receive a flat fee of £5000 in
addition to normal costs and disbursements. _ | '
' i Onorabout February 29, 2000, JEFFREY I GREENSTEIN emailed
J.8. and C.D, another selection of stocks to be added to the sham portfolio being created
between the two offshore companies for use in the POINT transactions.

k.  Onorabout March 13, 2000, C.D. emailed JEFFREY 1.
GREENSTEIN that he was greatly disturbed by a meeting he had with an advisor for
Client R.J. during which it was made clear to C.D. that this advisor had no idea how the
loss stocks were generated, and C.D. demanded a formal letter from Quellos assuring
Buram that they had fully informed POINT clients and their advisors of the manner in
which the loss stocks were “created.”

| I Onorabout March 13, 2000, JEFFREY I. GREENSTEIN responded
to C.D. in an email stating that the advisor C.D, had met with had no involvement in

-advising Client R.J. in the POINT transaction, and that he was confident that Partner L.S.

had fully advised the Client.
UNITED STATES ATTORNEY
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m.  On or about March 29, 2000, CHARLES H. WILK and JEFFREY 1,
GREENSTEIN received from J.S, proposed transactional documents for the POINT
transaction, including the sham stock Purchase Agreements and the Securities Lending
Agrcemcnt to be executed between Barnville and Jackstones.

o. 011 or about April 4, 2000, J.S. ‘emailed CHARLES H. WILK and
asked whether the tax shelter clients and their advisors had been fully informed as to the
true nature of the sham stock portfolio between Barnville and Jackstones as promised.
CHARLES H. WILK rcsponded that per the advice of Partner L.S., the clients should not
be informed about the nature of how the shares were created and how they were
contributed into the SPVs.

p. . Onorabout April 5, 2000, J.S., in response to requests by the °
corporate administrator for Jackstones for written assurances from Quellos confirming
that the POINT clients and their advisors were fully informed of the nature of the share
trading transaction between the two offshore companies, stated that they were not able to
provide any such written assurances. J.S. further explained that no such written
assurances could be provided because Quellos was sensitive about “having anything in
writing which suggests that the investment strategy contemplated for the client is
completely pre-ordained and exists only for the possibility of achieving a U.S. tax
advantage." . '

q In or about April 2000, CHARLES H. WILK edited and caused to be
edited transactional documents for the POINT transaction, including the stock Purchase
Agreement and the Securities Lending Agreement between Bamville and Jackstones.

I. On or about the following dates, JEFFREY 1. GREENSTEIN and
CHARLES H. WILK initiated and then unwound the following POINT transactions in
order to generate the fake losses for the I.’OINT clients:

Approx, Date Approx. Date Client | Name of Transaction
Initiated Unwound
April 28, 2000 May 19, 2000 M.Z. Torens
Second Superseding Indictment/ 453 b
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Approx. Date Approx. Date Client Name of Transaction
Initiated Unwound

May 5, 2000 June 5, 2000 R.J. Reka

May 10, 2000 - June 5, 2000 - | B Burgundy

Nov. 29, 2000 Dec. 18, 2000 M.S. Platinum

Sept. 24, 2001 Nov. 18, 2001 H.S. Titanium-

Nov 7, 2001 Dec. 10, 2001 M.S. Cobalt

s. On or about the following dates, JEFFREY I. GREENSTEIN and
CHARLES H. WILK caused Law Firm C.S. & M. LLP and Law Firm B.C. LLP to issue
false, fraudulent and misleading opinion letters to each of the POINT Clients as follows:

Approzx. Date Law Firm Transaction
Aug. 29, 2000 Law Firm C. S.& MLLP | Reka

Sept. 6, 2000 Law Firm C.S.& MLLP | Burgundy
Sept. 6, 2000 Law Firm C. S.& MLLP | Torens
Dec. 22, 2000 - Law Firm C.S.& MLLP | Platinum
Dec. 14; 2001 Law Firm B.C. LLP Cobalt
Oct. 14, 2002 Law Firm B.C.LLP Titanium

t. Beginning on or about September 9, 2001, and continuing through
September 20, 2001, CHARLES H. WILK informed J.S. through a series of emails and
telephohe conversations that in order for Euram to be paid for work on Clien; H.S.’s
POINT transaction, they must enter into an advisory services agreement with Client H.S.
despite the fact that Euram provided no advisory services to Client H.S. _

u. On or about September 20, 2001, Matthew G. Krane’and CHARLES
H. WILK drafted an a&visory agreement between Euram and Client H.S., backdated to
appear to have been effectuated on May 1, 2001, wherein Client H.S. purportedly agreed
to pay Euram fees for advising Client H.S. on European aspects of Client H.S."s business
holdings and forwarded the agreement to J.S. for signature.

V. In or about October 2001, CHARLES H. WILK and Matthew G.
Krane telephoned J.S. secking assistance in setting up a non-U.S. corporation and bank

UNITED STATES ATTORNEY
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account for Matthew G. Krane.

| w.  On or about October 24, 2001, CHARLES H. WILK and Maithew
G. Krane caused to be drafted and signed a final fee agreement between Quellos and
Client H.S. in which Client H.S. agreed to pay a specific Quellos entity more than $46
million in fees for their work on Client H.S.’s transaction.

x.  Onorabout October 24, 2001, CHARLES H. WILK by email
directed a bank teptesentative to divert approximately $28 million of Client H.S.’s $46
million in fees that had previously beén inst:mctcd to go to Quellos to, instegd, bg
deposxted into an account in the name of “QFS”.

y- On or about October 24, 2001 and October 26, 2001, CHARLES H.
WILK, with the Imowledgc of JEFFREY 1. GREENSTEIN, directed J.S. and R.P, in
emails fo wire transfer approximately $8 million in additional fees collected from Cllent
H.S. to an accouut in the name of “QFS”.

z..  On or about November 5, 2001, JEFFREY 1. GREENSTEIN signed
on behalf of Quellos a fee splitting agreement, back-dated to October 25, 2001, in which
Quclloé agreed to pay “QFS Consultants Ltd.” approximatel)'(' $28 million for services it
rendered as an “independent advisor” in connection with Client H.S.’s transaction.

aa.  On or about October 26, 2004, CHARLES H. WILK, in response to
requests from tt;e audit attorneys for Clients R.J. and B.J. for a written explanation of the
POINT transaction, emailed a document in which CHARLES H. WILK explained that
Euram introduced Quellos to Barnville; and that Barnville had in its possession a portfolio
of stock that was ultimately contributed to the SPVs for use by the clients.

" bb.  On or about November 15, 2004, CHARLES H. WILK, in response
to further requests by Clients R.J. and B.J, to JEFFREY L. GREENSTEIN for a written
description and explanation of the POINT transaction, sent by facsimile a letter statmg
that Quellos was not a party to the original transaction between Bamville and Jackstones,
but from an examination of the documents it appeared that Barnville obtained *“rights to .
an underlying portfolio of stock.” ’ |

UNITED STATES ATTORNEY
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ce. - On or about June 7, 2004, during a meeting with representatives of
Client H.S. who were handling an audit of Client H.S., CHARLES H. WILK represented
and caused to be represented that he had discovered Barnville during a trip to London and

was told that it held losses in stocks that it conld not use.

dd.  On or about October 21, 2004, CHARLES H. WILK caused to be
sent by email the “POINT Strategy” document purporting to describe the POINT
transaction to the representatives of Client H.S. who were responding to an audit of the
POINT h‘a:;sa&tion by state taxing authorities and who were also anticipating an audit by
the IRS. | ‘ -

ee.  On orabout January 24 and 25, 2005, CHARLES H. WILK met with
representatives of Client H.S. and represented that Euram found Bamnville and Jackstones;
that CHARLES H, WILK gave instructions to Buram to find loss stocks and did not think
it would be so easy to find the loss stocks. CHARLES H. WILK further stated that while

I he had no additional information regarding the existence of the stocks, perhaps Client

H.S.’s representatives could write a letter to Bamville and Jackstones asking for
documentation. CHARLES H. WILK additionally stated that he did not know what
advice Buram gave to Client H.S. to eamn its fees and that he had simply referred Matthew
G. Krane to Euram and they entered into a separate engagcﬁlcnt‘ CHARLES H. WILK
also represented that Euram got two fees.

ff.  Onorabout August 1, 2006, J'EFFREY L. GREENSTEIN tcsh:ﬁed
under oath before the Permanent Subcommittee on Inmtlgatlons of the Committee on
Governmental Affau-s United States Senate regarding POI'NT JEFFREY L
GREENSTEIN testified that it appeared to him that Jackstoncs and Bamwlle cngagcd in
a transaction *“not dissimilar to swaps or contract for differences or single stock futures”,
that the Covered Warrants provided clients with a potcntiél for profit, and that it was his
underétand_ing that the clients and their advisors were made fully aware of the nature of
the POINT transaction. | "

~ 66. In furtherance of the conspiracy, and to accomplish one or more of its

' UNITED STATES ATTORNEY
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objects, one or more of the conspirators committed or caused to be committed the overt
acts described in Counts 2-14 of this Second Superseding Indictment.
All in violation of Title 18, United States Code, Section 371.

COUNTS 2-9
(Tax Evasion)

67. The allegations set forth in paragrapbs 1-65 of thls Second Suparsedmg
Indictment are moorporatcd and re-alleged as if fully set forth herein.

68.  From in or about June 1999 through at least about October 2005, in the
Western District of Washington and elsewhere, JEFFREY I, GREENSTEIN and
CHARLES H. WILK, unlawfully, willfully and knowingly did attempt to evade and
defeat and aid and abet in the-attempt to evade and defeat a substantial part of the income
tax due and owing by the POINT tax shelter clients set forth below to the United States of
America for the calendar years set forth below, by committing and causing to be
committed the followmg affirmative acts, among others: o

a. preparmg and exec::tmg and causmg to be prepared and executed
false and fraudulent documents to deceive the IRS, including promotional documents
purporting to describe the POINT transaction, transactional documents, and opinion
letters;

| b. creating and causing to be created entities to be used in executing the
POINT tax shelter transa;:ticm; _

c. preparing and filing, and causing to be prepared and filed, false and |
ﬁ‘audulent tax returns; and ‘ ‘

d. taking various steps to attempt to defeat the audit of the POINT tax
shelter clients by causing clients’ representatives to provide false, fraudulent and
misleading information and documents to the IRS, purporting to describe and document
their rcspectivé POINT transactions, including, but not limited to, the “POHQT Strategy”
document and/or underlying transactional documents, such as the stock Purchase
Agreements between Batnville and Jackstones, Securities Lending Agreeme;uts between
Barnville and J ackstones, and the Warrant Sﬁbscription Agreements purportedly entered

ng STATES ATTORNEY
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into by the various SPVs.

Count Client Tax Returns Approx. Approx.

- Amount of Date of

Fraudulent Tax | Filing
' Savings

2 Client M.Z. | 2000 Form 1040 - | $24 million 1/12/02
3 | Clienf R.J. 2000 Form 1040 $18 million 12127701
4 Client-R.J. 2003 Form 1040 = .| $3 million 10/18/04
5 Client R.J. 2004 Form 1040 . $2 million - 10/18/05
6 Client B.J. 2000 Form 1040 $36 million 12/26/01
7 Client M.S. | 2000 Form 1040 | $32 million 4/15/01
8 Client H.S. | 2001 Form 1040 $276 million 10/15/02
9 Client M.S. | 2001 Form 1040 $11 million 10/16/02

All in violation of Title 26, United States Code, Section 7201 and Title 18, United
States Code, Section 2.

COUNTS 10-14
(Counseling False Tax Filings)

69. ‘The allegations set forth in paragraphs 1-65 of this Second Superseding
Indictment are incorporated and re-alleged as if fully set forth herein.
. 70.  On or about the dates hereinafier set forth, in the Western District of
Washington, and elsewhere, JRFFREY I, GREENSTEIN and CHARLES H. WILK, did
willfully aid and assist in, and procure, counsel, and advise the preparation and
presentation to the Internal Revenue Service, of U.S. Returns of Partnership Income,
Forms 1065, for the partnership entities and calendar years hereinafter specified. The
returns were false and fraudulent as to material matters, in that they represented and
caused to be represented that fhe partnership entities were entitled under the provisions of
the Internal Revenue laws to report the following capital losses in amounts hereinafter
specified, whereas, as JEFFREY 1. GREENSTEIN and CHARLES H. WILK then and
there knew, the partnership entities were not entitled to report the capital losses in such

amounts,

00 ik S B 2
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Count Partuership | Tax Year Approx. Approx. amount of
: Date of Fraudulent Capital
Filing Loss -

10 - | Torens 2000 10/24/01 $137 million
. Limited , :

11 Reka Limited | 2000 10/15/01 $137 million

12 Burgundy 2000 10/15/01 $158 million
Limited

13 Titanium 2001 | 10715702 $614 million

14 - Cobalt 2001 .| 6/17/02 $54 million

All in violation of Title 26, United States Code, Section 7206(2).

COUNTS 15-17
(Wire Fraud)

-71.  Beginning at a time unhown, but no later than in or about June 1999 and
continning untxl in or about January 2005, in Scaﬁle, Washington, within the Western
District of Washington, and elsewhere, JEFFREY I. GREENSTEIN and CHARLES H.
WILK, together with others known and unknown, did knowingly devise and intended to
devise, and sidéd and abetted in devising, a scheme and artifice to defrand, and o obtain
money and property by means of materially false and fraudulent pretenses,
representations, and promises, and concealment of material facts, knowing that they were
false and frandulent when made, and transmitting and causing to be transmitted certain
wire éomunications in interstate commerce for the purpose of executing the scheme.

I. INTRODUCTION.
72.  The allegations set forth in paragraphs 2-18 of this Second Superseding
Indictment are incorporated and re-alleged as if fully set forth herein.

II. ESSENCE O
SCHEME AND ARTIFICE TO DEFRAUD.

73.  The essence of the scheme and artifice to defraud was for JEFFREY I.
GREENSTEIN and CHARLES H. WILK to design, market and execute a fraudulent tax

" UNITED STATES ATTORNEY
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shelter known as POINT on behalf of wealthy individuals through which they could and
did earn millions of doﬂafs in fees, as well as retain the wcalﬁxy clients as investors in
Quellos’ various investment funds through which the company earned adu:litiona] revenue.
The scheme and artifice to defraud proceeded in two phases:

a. First, in order to induce clients to participate in the fraudulent tax
shelter, JEFFERY 1. GREENSTEIN and CHARLES H. WILK provided and caused to'be
provided false, fraudulent and misleading marketing documents, transactional documents,
and false, fraudulent and misleading legal opinion letters from national law firms all of
which described the transaction as involving the purchase of partnerships that owned low
value/high basis “stocks,” whereas, JEFFREY 1. GREENSTEIN and CHARLES H.
WILK knew, in truth and fact, that the transactions did not involve any such stocks.

b. Second, JEFFREY I. GREENSTEIN and CHARLES H. WILK were
aware that clients who executed the POINT tax shelter strategy would likely be subject to
IRS audit. As such, JEFFREY I. GREENSTEIN and CHARLES H. WILK, in
furtherance of the continuing scheme and artifice to defraud, provided and caused to be
provided false, fraudulent and misleading representations and explanations about the
POINT transactions to the clients in response Ito their requests for assistance with audits ;
and anticipated audits in order to prevent detection of the scheme and artifice, and to
prevent the loss of such clients as investors. |

74.  As aresult of their scheme and artifice to defraud, a total of five individuals
— Clients M.Z., R.J.,, B., M.S., and FL.S. — paid approximately $86 million in fees to
participate in POINT. Moreover, these clients also collectively invested tens of millions
of dollars in various Quellos investment vehicles, earning Quellos substantial sums in
additional fees.

IIL. MANNER AND MEANS OF THE
SCHEME AND ARTIFICE TO DEFRAUD,

75.  The manner and means of the scheme and artifice to defraud are set forth in

paragraphs 20-65 of this Second Superseding Indictment, which are incorporated and re- .
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alleged as if fully set forth herein.

IV, EXECUT]
SCHEME AND ARTI

EXEC

[ON OF THE '
FICE TO DEFRAUD.

76.  On or about the dates set forth below, at Seattle, Washington, within tﬁe
Western District of Washington, and elséwhere, having devised the above-described
scheme and artifice to defraud, J'EFFREY I. GREENSTEIN and CHARLES H. WILK,
for the purpose of executing this scheme and artifice to defraud, did knowingly cause to

be transmitted by wire communication in interstate or foreign commerce writings, signals,

picture, and soupds, each transmission of which constitutes a separate count of this

Second Superseding Indictment.

Count | Date Sender

Recipient

Wire Transmission

Employee
of uellos

15 10/21/04

Attorney for
Client H.S.

| falsely, fraudulently and

Email serit from Seattle,
Washington to Los Angeles,
California attaching the “POINT
Strategy” document, which
-misleadingly desc the
EIOINT l;'zgn_sacub'onthas involving

e acquisition e er
of high/basis Io“)r( valuteaﬁgf?ék”
that had been contributedtoa -
parinership by an “offshore
investment fund.”

CHARLES
H. WILK

16 10/26/04

Attomey for
Clients R.J. and
B.L.

Email sent from Seattle,
Washington to New York, New.
York attaching a docnment
entitled “Barnyville,” which
falsely stated that Barnville
contributed “stock” to the SPV
acquired by the clients,

17- 11/15/04 | CHARLES

H. WILK

Clients R.J. and
B.J.

Faxed letter sent from
Washington D.C, to New York,
New York in which CHARLES
H. WILK falsely suggests that
Quellos was not involved in the
original transaction between
Barnville and Jackstones; that
the documents appear to indicate
that Jackstones sold to Barnville
“the right to beneficial
ownership of shares . ..’

IAIl in violation of Title 18, United States Code, Sections 1343 and 2.

Second Superseding lndictment/
Greenstein et al/ CR08-296RSM 34
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COUNT 18
(Conspiracy to Launder Monetary Instruments)

7. Beginning at a time unknown, but no later than in or about March 200 1, and
continuing through in or gbnut January 2008, at Seattle, Washington, within the Western
District of Washington, and elsewhere, Matthew G. Krane, JEFFREY L. GREENSTEIN,
and CHARLES H. WILK, together with others known and unknown to the Grand Jury,
did knowingly combine, conspire, an(i agree with each other to commit offenses against
the Uﬁited States in violation of Title 18, United States Code, Section 1956, to ‘\-vit, to
knowingly conduct and attempt to conduct a financial transaction affecting interstate and
foreign commerce, which involved the proceeds of a specified unlawful activity, that is
Deprivatioﬁ of Honest Services, in violation of Title 18, United States Code, Sections

{| 1343 -and 1346, and Wire Fraud, in violation of Title 18, United States Code, Section

1343, knowing that the transactions were designed in wh_ole or in part to conceal and
disguise the nature, location, source, ownership, and control of the proceeds of specified
unlawful activity, and that while conducting and attempting to conduct such financial
transactions, knew that the property involved in the financial transactions represented the
proceeds of some form of unlawful activity, in violation of Title 18, United étates Code, -

, | ODUCTION.

At various times relevant to this Second Superseding Indictment;

78.  The allegations set forth in paragraphs 2-18 of this Second Superseding
Indictment are incorporated and re-alleged as if fully set forth herein, .

79.  Defendant Matthew G. Krane was an attorney, licensed in the State of
Califﬁmia. Matthew G. Krane was a sole practitioner who specialized in the arca of tax.
| 80.  Client H.S. was a Los Angeles based business man. Beginning
approximately in 1990 or 1991, Matthew G. Krane was engaged by Client H.S. to providc
tax advice and tax planning services to Client H.S. and Client H.S.’s business.

81. B.H.isaresident of Switzerland and a business associate of Matthew G.

Krane.
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"IL_THE ESSENCE OF ] ECIFIED UNLAWFUL ACTIVITIES:
- DEPRIVATION OF HONEST SERVICES A% UD.

82.  Attorneys practicing law in California owe both a fiduciary duty to their

clients and a duty of loyalty to act in their clients® best interests, both financially and

otherwise, and to comply with the California Rules of Professional Conduct.

83.  Rule 3-310 of the California Rules of Professional Conduct requires that
members of the California Bar “shall not accept or continue represcntatién of a client
without providing written disclosure to the client where...the member has or had a legal,
business, financial, or professional interest in the subject matter of the representation.”

84.  The essence of the Specified Unlawful Activities is that beginning in or
about January 2001 and continuing through in or.about December 2002, Matthew G.
Krane, knowingly and willfully devised and intended to devise a scheme and artifice to
defraud and deprive Client H.S, of his. intangible right to honcéf services as his attbmﬁy,
and used or caused the use of the wires in furtherance of the scheme; and that Matthew G.
Krane knowingly.and willfully devised and intended to devise a scheme and artifice to
obtain money and property of Client H.S. by means of materially false and frandulent
pretenses, representations, promises, and omissions, and used or causéd the use of the
wires in furtherance of the scheme. a

85. It was part of both schemes and artifices to defraud that in late 2000, Client
H.S. engaged Matthew G. Krane to find a means to minimize "anticipated capital gains
taxes stemming from a sale of certain of Client H.S.’s assets.

86. It was a further part of both schemes and artifices to defraud that sometime
in early 2001, Matthew G. Krane introduced Client H.S. to Quellos and CHARLES L.
WILK who, according to Matthew G. Krane, had devised a financial transaction through
which Client H.S. could shelter his capital gains. _ '

87. It was a further part of both schemes and artifices to defraud that Matthew
G. Krane represented to Client H.'S. that he would need to pay approximately $46 million
in fees to Quellos for their work in implementing the transaction. Matﬂnew G. Krane

represented that the fees were reasonable because the transaction would save Client H.S.
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substantially more in taxes than it cost..
‘ 88. It was a further part of both schemes and artifices to defraud that Client
H.S., relying upon the advice and Ircprescntations of Matthew G. Krane that the
transaction was legitimate and that the fees and costs were reasonable, agreed to enter
into the tax shelter transaction with Quellos,
' 89, It was a further part of both schemes and artifices to defraud that, contrary
to what Matthew G. Krane represented to Client F1.S. about the fee arrangements,
Matthew G. Krane, JEFFREY 1. GREENSTEIN, and CHARLES H. WILK had entered
into a separate agreement whereby JEFFREY 1. GREENSTEIN and CHARLES H. WILK
promised to kickback to Matthew G. Krane more than half of the fees that Client LS.
agreed to pay Quellos. . ; o ' '
90. It was a further part of both schemes and artifices to defraud that Matthew
G. Krane, contrary fo his duties as Client H.S.’s attorney, never disclosed to Client H.S.

-the kickback arrangement he had entered into with JEFFREY 1. GREENSTEIN and

CHARLES H. WILK.
91. It was a further part of both schemes and artificés to defraud that Matthew
G. Krane knew about and participated with CHARLES H. WILK and others in creating
false and misleading documents to hide from the Internal Revenue Service and others the
true amount of fees and costs.paid by Client H.S. to take part in the tax shelter
fransaction. ' ‘ :
92. It was a further part of both schemes and artifices to defrand that in or about
October and November 2001, when Client H.S.’s tax shelter transaction was completed,
CHARLES H. WILK, in Seattle, Washington, in fulfillment of the kickback arrangement
with Matthew G. Krane, caused, by means of international wire transfers, the following
payments totaling approximately $36 million: ‘ _ .
a. On or about October 31, 2001, the transfer of approximately $28
million from HSBC Bank in New York, New York, to European
American Investment Bank AG in Vienna, Austria, for the benefit of

R
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an account in the-‘name of QFS Consultants, Ltd;
b.  Onorabout October 25, 2001, the transfer of approximately $7.5
million from HSBC Bank in New York, New York, to European
American Investment Bank AG in Vienna, Austria, which amount
- was further transferred on or about Novemiacr 1, 2001, to another
account in Buropean American Investment Bank AG in Vienna,
Austria for the benefit of an account in the name of QFS
.Consultants, Ltd. ' S
c. On or about ﬁovcnib‘cr 7, 2001, the transfer of approximately
$600,000 from HSBC Bank in New York, New York, to European
American Investment Bank AG in Vienna, Austria, for the benefit of
an account in the name of QFS Consultants, Ltd. .
C.  Manner and Means of the Conspiracy fo Launder Monetary Instruments.
93.  The mannerand means by which Matthew G. Krane, JEFFREY 1.
GREENSTEIN, CHARLES H. WILK, and their coconspirators sought to accomplish the
object of the 6onspiracy included, among other things, the following:
94.  In or-about October 2001, CHARLES H. WILK, who was working in
Seattle, Washington, introduced Matthew G. Krane to J.S. and R.P. in London, England,

.and requested that J.S. and R.P. assist Matthew G. Krane in tstablishiﬁg an offshore

company and an offshore bank account to hold Matthew G. Krane’s share of fees
generated from Client H.S.’s tax shelter transaction. o

95. In or about October 2001, Matthew G. Krane and B.H. agreed that in returﬁ
fora pajmcl_lt of $1 million, B.H. would act on behalf of Matthew G. Krane as the sole
beneficial owner of the offshare company to be set up through the assistance of 1.S. and .
RP. B.H. further agreed with Matthew G. Krane that he would manage an offshore
account in the name of this offshore comﬁa‘ny on Matthew G. Krane’s behalf. |

96.  In or about October 2001, B.H., through the assistance of R.P. and others,
utilized a corporate administrator based in Gibraltar to obtain the use of a shell company
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‘known as Eldred Ltd., incorporated in the British Virgin Islands.

97.  On or about October 24, 2001, at the behest of Matthew G. Krane, B.H,
instructed the corporate administrator of Eldred Litd. to change the name of the company
to QFS Consultants Ltd. QFS was similar to acronyms used by various subsidiaries of
Quellos. Matthew G. Krane chose the name QFS so that documents regarding fees that
were, in mxth, being paid to Matthew G. Krane in fulfillment of the kickback arrangement
with JEFFREY 1. GREENSTEIN and CHARLES H. WILK, would ﬁaudulently appear to-
others as if they were being paid to Quellos.’ _

98'. On or about October 24, 2001, , at the behest of Matthew G. Krane, B.H.
opened a bank account in Vienna, Ausiria, at European American Investment Bank AG in
the name of QFS. o '

99. Onor :;hout October 31, 2001, at the behest of Matthew G. Krane,
CHARLES H. WILK, from Scattle, Washington, emailed instructions to HSBC, a bank in

Il New York, to transfer approximately $28 million from the fees generated from Client
| H.S.’s tax shelter transaction to the QFS account at European American Investment Bank

AG in Vienna, Austria. ;

100. On or about October 25, 2001, approximately $28 million in pmcecds from
the above described scheme and artifice to defraud as set forth in paragraphs 82 through
92, was transferred via wire from an HSBC account in New York, New York, to an
account in the name of QFS at European American Investment Bank AG in Vienna,
Austria. ' '

101, On or about October 25, 2001, at the behest of Matthew G, Krane and
consistent with the undiéclosed fee sharing agreement as described in above paragraphs
82 through 9.‘.2, CHARLES H. WILK, with the knowledge and consent of JEFFREY L.
GREENSTEIN, emailed from Seattle, Washington, instructions to Euram, fo transfer
approximately $8 million in additional fees generated from Client H.S.’s tax shelter

transaction that had been held in the name of Euram to the QFS account at European

American Investment Bank AG in Vienna, Austria.
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102. On or about November 1, 2001, in accordance with the instructions from
CHARLES H. WILK, Euram caused approximately $7.5 million in proceeds from the
above described scheme and artifice to defraud as set forth in paragraphs 82 through 92,
to be transfertred from an account in the name of Euram at European American
Investment Bank AG in Vienna, Austria, to the account in the name of QFS at European
American Bank AG in Vienna, Austria. _

103. On or about November 7, 2001, in accordance with the instructions from
CHARLES H, WILK, Euram caused approximately $600,000 in proceeds from the above
described scheme and artifice to defraud as set forth in paragraphs 82 through 92, to be
transferred from an account at HSBC in New York, New York, to the account in the name
of QFS at Buropean American Investment Bank AG in Vienna, Austria,

104. In or about October 2001, in response to due diligence demands by the QFS
corporzi;sc administrators for explanations as to the source of the $36 million in funds held
by QFS, Matthew G. Krane, CHARLES H. WILK and JEFFREY I. GREENSTEIN
agreed to execute a written agreement wherein it was made to falsely appear that QFS,
and not Matthew G. Xrane, obtained the money as a result of a fee-sharing agreement
with Quellos for “non-legal” advisory services that QFS provided in connection with
Chcnt H.S.’s tax shelter transaction.

105. In or about October 2001, Matthew G. Krane instructed B.H. to find
someone wholly unrelated to Client H.S. and MATTHEW KRANE to sign the written '
fee-shaﬁr'ng agreement on behalf of QFS. B.H, agreed to do so, and caused an -

|l acquaintance in London, with no connections to Client H.S., MATTHEW KRANE, or

QFS, to sign the agreement on behalf of QFS.

106.  On or about November 5, 2001, B.H. faxed from Switzerland the written
fee-sharing agreement between QFS and Quellos to Seattle, Washington, for execution of
the agreement by Quellos. . |

107. On or about November 5, 2001, JEFFREY I. GREENSTEIN, in Seattle,
Washington, executed the fee sharing agreement on behalf of Quellos, and CHARLES H.
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WILK caused the agreement to be faxed back to B.H. in Switzerland. B.H. then
submitted the executed agreement to the QFS corporate administrators in fulfillment of
their due diligence request. '

-108. By January 2002, the QFS corporate administrators continued to be
dissatisfied with the explanatioﬁ for the source of the $36 million held by QFS. In or
about January 2002, in response to the corporate administrator’s continued due diligence
requests, Matthew G. Krane and B.H. submitted and caused to be submitted a false
document that falsely explained that the source of the QFS funds were fees from complex
work done by B.H. in connection with the sale of Clienf; H.S.’s assets. In fruth, B.H. had
done no work in connection with the sale of Client H.S.’s assets.

- 109.  In or about January 2002, Matthew G. Krane caused to be incorporated in
the State of Delaware a-new corporation known as Goldfluegel Parinerschaft, LLC
(h_ercinaﬁcr “Goldfluegel™).

110, In or about July 2002, Matthew G. Krane caused to be opened a new bank
account at Empean Amcncan Invcsunent Bank AG in Vienna, Austria in the name of
Goldfluegel. '

11 1: On or about July 31, 2002, Matthew G. Krane and B.H. instructed European
American Investment Bank AG to transfer approximately $35 million in proceeds from
the above described scheme and artifice to defraud held in the European American
Investment Bank AG’s QFS account to the new account in the name of Goldfluegel.
Matthew G. Krane and B.H. agreed that the remaining approximately $1 million in
proceeds in the QFS account was for B.H.’s use in fulfillment of Matthew G. Krane’s
agreement to pay B.H. for his involvement with QFS. y

112. On or about the dates listed below, MATTHEW KRANE caused the
following wire transfers from the European American Investment Bank AG’s account in
Vienna, Austria, in the name of Goldfleugel, to an account in the name of Matthew G.
Krane at Charles échwab & Company, Inc. in San Francisco, California. These monetary
transactions involved proceeds from the above described scheme and artifice. In an effort
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to disguise the purpose, source, and nature of these mohetary transactions, Matthew G.
Krane caused each of the wired funds to be accompanied with a false notation that these
amounts were being paid to Matthew G. Krane for “legal fees.” .

Date of Wire Transfer Amount of Wire Transfer
November 18, 2004 $ 86,259.77

February 23, 2005 - | $76,277.23

December 30,2005 $124,939.52

April 12, 2006 $137,288.68

September 5, 2006 . $198,814.07

February 8, 2007 | $164,426.22

June 11, 2007 $192,049.93

September 21, 2007 $65,587.06

All in violation of Title 18, United States Code, Section 1956(h).
ATRUEBILL: .

‘DATED: ~ V1207 X009 —
Signature of Foreperson redacted pursuant
to%[hle olicy of rtehgcjudicial Confel:?cnce
of the United States.

FOREPERSON

JENNY A. DURKAN ;
MARK BARTLETT
First Assistant United States Attorney

% ﬁg%ﬁ@ %é%soiﬁ
Assistant United States Attorney . -
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W) SRR AR
 NRTEED MY O TR

08-CR-00296-JSR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA,
No. CR08-0296RSM
Plaintiff,
PLEA AGREEMENT
Y.
JEFFREY I GREENSTEIN,
Defendant.

The United States of America, by and throngh Jenny A. Durkan, United States Attomey
for the Western District of Washington, and Robert Westinghouse, Katheryn Kim Frietﬁm,
Michael Dion, and Jerrod Patterson, Assistant United States Attomeys for said District,
Defendant, Jeffrey Greenstmn, and his attomneys, Jeffery. Robinson, Andrew Levander, and
Benjamin Rosenberg enter into the following Agreement, pursuant to Federal Rule of Criminal
Procedure 11(c): :

1. The Charges. Défendant, having been advised of the right to have this matter
tried before a jury, agrees to waive that right and enters his pleas of guilty to the following
charges contained in the Second Superseding Indictment (bereinafier, the “Indictment”).

a. Conspiracy to Defraud the United States, as charged in Count 1, in violation
of Title 18, United States Code, Section 371; and '

' 2 . UNITED STATES ATTORNEY
PLEA AGREEMENT/Greenstein - 700 Stowart Street, Suitc 5220
Case No. 08-296RSM - 1 Seattls, W%g:;ﬂl-!ﬂl
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b.  Aiding and Assisting the Filing of a False Return, as charged in Count 13,
in violation of Title 26, United States Code, Section 7206(2).

By entering pleas of guilty, Defendant hereby waives all objections to the form of the charging
document. Defendaut further understands that before entering his.pleas of guilty, he will be
placed under oath. Any statement given by Defendant under oath may be used by the United
States in a prosecution for petjury or false statement, |

2. Elemenis of the Offense. The elements of the offense of Conspiracy to Defraud
the United States, as charged in Count 1, in violation of Title 18, United States Code, Section
371, are as follows: :

First, the existence of an agreement by two or more persons to defraud an agency
of the United States, s;:eciﬁcﬁlly, the Internal Revenue Service of the United States Department
of Treasury for the purpose of impeding, impairing, defeating and obstructing the lawful
governmental functions of the IRS in the ascertainment, evaluatiort, assessment, and collection
of income taxes;

Second, the defendant’s knowing and voluntary participation in the conspitacy;
and :

Third, the commission of an overt act in furtherance of the conspiracy.

The elements of the offense of Aiding and Assisting the Filing of a False Retumn,
in violation of Title 26, United States Code, Section 7206(2), are as follows:

First, the defendant aided or assisted in, procured, counseled, or advised the
preparation or presentation of a document, specifically, Form 1065, U.S. Returns of Partnership
Income, in cpnnectiun with a matter arising under the internal revenue laws;

Second, the document was false as to a material matter; and

Third, the act of the defendant was willful.

3. The Penalties. Defendant understands that the statutory penainas for the offenses
of Conspn'acy to Defraud the United States, as charged in Countl, and Aiding and Assisting in
the Filing of False Returns, as charged in Count I3, are as follows:

UNITED STATES ATTORNEY
PLEA AGREEMENT/Greenstein 700 Stéswat Stret, Suite 5220
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a. Count 1 (Conspiracy to Defraud the United States): Imprisonment for up to
five (5) years, a fine of up to two hundred and fifty thousand dollars ($250,000.00) or, in cases

involving pecuniary gain as a result of the offense, of an amownt no greater than twice the gross
gain pursuant to Title 18, United States Code, Section 3571(d), a period of supervision following
release from prison of at least two (2) years but not more than three (3) years, and a special

-assessment of one hundred dollars ($100.00).

b.  Count 13 (Aiding and Assisting in the Filing of False Returns):
Imprisonment for up to three (3) years, a fine of up to two hundred fifty thousand dollars
($250,000.00) or, in cases involving pecuniary gain as a result of the offense, of an amount no
greater than twice the gross gain pursuant to Title 18, United States Code, Sections 3571(d) and
(e), together with the costs of prosecution, a period of superyision following release from prison
of up to one (1) year, and a special assessment of one hundred dollats ($100.00).

If Defendant receives a sentence of probation, the probationary period could be up
to five (5) years. Defendant agrees that the special assessment shall be paid at or before the time
of sentencing,

" Defendant understands that supervised release is a period of time following
imprisonment during which he will be subject to certain restrictions and requirements.
Defendant further understands that if supervised release is imposed and he violates one or more
of its conditions, Defendant could be returned to prison for all or part of the term of supervised
release that was originally imposed. This could result in Defendant's serving a total term of
imprisonment greater than the statutory maximum stated above.

Defendant agrees that any monetary penalty the Court imposes, including the
special assessment, fine, or costs, is due and payable at the time of sentencing or before. If
payment is not made by the time of or at sentencing, Defendant agrees to submit a completed
Financial Statement of Debtor form as requested by the United States Attorney’s Office.

4.  Rights Waived by Pleading Guilty. Defendant understands that by pleading
guilty, he knowingly and voluntarily waives the following rights: '

a. The right to plead not guilty and to persist in a plea of not guilty;

UNITHD STATES ATTORNEY
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b. The right to a speedy and public trial before a jury of his peers;

c. The right to the effective assistance of counsel at trial, including, if
Defendant could not afford an attorney, the right to have the Court appoint oné for him;

d. The right to be presumed innocent until guilt has been established beyond a
reasonable doubt at trial; _

| e. The right to confront and cross-examine witnesses against Defendant at
trial; .
£ . The right to compel or subpoena witnesses to appear on his behalf at trial,
g The righit to testify or to remain silent at trial, at which trial such silence
could not be used against Défendant; and
“h.  The right to appeal a finding of guilt or any pretrial rulings.
5. United States Sentencing Guidelines. Defendant understands and acknowledges
that, at sentenning, the Couﬁ must consider the sentencing range calculated under the
United States Sentencing Guidelines, together with the other factors set forth in Title 18,
United States Code, Section 3553(a), including: (1) the nature and circumstances of the
offenses; (2) the history and characteristics of the defendant; (3) the need for the sentence to
refléct the seriousness of the offenses, to promote respect for the law, and to provide ju:st
punighment for the qﬂ‘énses; (4) the need for the sentence to afford adequate deterrence to
criminal conduct; (5) the need for the sentence to pmtect the public from further crimes of the
defendant; (6) the need to provide the defendant with educational and vocational training,
medical care, or other correctional treatment in the most effective manner; (7) the kinds of
sentences available; (8) the need to provide restitution to victims; and (9) the need to avoid
unwarranted sentence disparity among defendants involved in similar conduct who have simitar
records. Accordingly, Defendant understands snd acknowledges that:
- a. The Court will determine his applicable Sentencing Guidelines range at the.

time of sentencing; . .

b.  After consideration of the Sentencing Guidelines and the factors in
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18 U.5.C. 3553(a), the Court:may impose any sentence authonzed by law, up to the maxinum
term authorized by law; ' o

' c. The Court is not bound by any recommendation regarding the sentence to
be imposed, or by any calculation or estimation of the Sentencing Guidelines range offered by
the parties or the United States Probation Department, or by any stipulations or agreements
between the parties in this Plea Agreement; and '

d.  Defendant may not withdraw a guilty plea solely because of the sentence
imposed by the Court,

6.  Ultimate Sentence. Defendant acknowledges that no one has promised or
guaranteed what sentence the Court will impose.
‘ 7.  Statement of Facts, The Mw agree on the following facts. Defendant admits
he is guilty of the charged offenses. _

Quellos Group, LLC (hereinafter “Quellos”), formerly known as Quadra Capital
Management, LP, was an investment management services firm founded in 1994 and-
headquartered in Seattle, Washington. Defendant Joffrey Greenstein was a founder and Chief
Executive Officer of Quellos, Defendant Charles Wilk was hired by Quellos in May of 1999
il and became a principal in May of 2000,

Beginning in 1999 and continuing through 2005, Jeffrey Greenstein, together with
Charles Wilk, and others conspired and agreed to defraud the Internal Revenue Service by
designing, promoting, and implementing a fraudulent 1ax shelter, which they referred to by the
acronym, POINT, and by directly and indirectly deceiving and lying to the IRS during
examinations of returns that taxpayers filed in reliance upon POINT. To accomplish the
objective of this conspiracy, Jeffrey Greenstein and Charles Wilk worked with individuals at
European American Investment Group (EURAM) to create fictitious losses through the
putported purchase and sa'le of “synthetic™ stock with a paper value en.wceding $9.6 Billioxi
between two Special Purpose Vehicles (SPV's), Isle of Man businesses, Jackstones, Ltd., and
Bamville, Ltd, which had no assets. In truth there was no actual stock; no purchase and sale of
actual stock; no payment for actual stock, and no basis in stock. These fictitious losses were

o
PLEA AGREEMENT/Greenstein i
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used in POINT io offset appraximazely equal dollar amounts of real capital gains, thereby
deferring substantial capital gains taxes.
' As part of the conspiracy and in furtherance of it, Jeffrey Greenstein and Charles

{ Wilk told wealthy individuals and their advisors with substantial capital gains that they could

defer taxes on such capital gains by participating in POINT, The defendants then provided and
caused to be pmwded to these willing taxpayers, information and documentation for POINT that
théy knew were false. They also provided these taxpayers with legal opinions, based upon the
same false information and documentation, that attested to the probable legitimacy of POINT.
Defendants knew these opinions relied on false information and documentation. -

The taxpayers, in reliance upon the losses generated by POINT, filed individual
and partoership refums in which they claimed huge losses as a means of offsetting real capital
gains, thereby deferring taxes of approximately $240 Million. When these retumns came under
audit, the defendants gave the taxpayets and their advisors the same false information and |
documentation and the defendants knew that the taxpayers and their aﬂﬁsom would use the false
information and documentation in responding to the IRS, The false information and
documentation purportedly explained the genesis and business purpose of the POINT strategy,

Taxpayer H.S., was one of the taxpayers that participated in POINT. The
partnership entity that H.S. purchased in order fo obtain the purported built in loss to offset his
capital gain was known as Titanium. For the tax year 2001, Taxpayer caused to be filed a U.S.

| Partnership Income Return, Form 1065, for Titanium in which he claimed approximately $614

million in capital loss as a result of the sale of the purported technology stocks that were
contributed by Barnville. The loss, however, did not exist. Jeffrey Greenstein and-Charles Wilk,
knowingly and willfully caused to be provided the false logs figure thus aiding and assisting in
the filing of the materially false return. | |

8.  TaxOffenses. The United States and Defendant stipulato and agree that two
undred and forty million dollars ($240,000,000.00) is the correct amount of tax loss for
purposes of sentencing. The United States and the Defendant agree that this tax loss figure
specifically excludes losses from the “Silverlight” transaction which comprised approximately
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half of the tax loss claimed by taxpayer H.S. The United States understands that the Internal
Revenue Service does not intend to assess any additional civil tax, penalties, and/or interest that
may be owed by Defendant as a result of his conduct in designing, promoting, and implementing
POINT, Howéver, the United States acknowledges that there is a current examination of
Quellos and Quadra regarding the pfombtion of various tax shelters, including POINT, and
nothing in this agreement limits the authority of the IRS to complete those examinations and
assess and collect whatever civil taxes, penalties, and interest it deems appropriate therein. The
United States agrees that any assessment and collection of civil taxes, penalties, and interest will
be enforced first against Quellos and Quadra. '

9.  Monetary Penalties Defendant understands that he is required to pay the costs of
prosecution, the amount of which will not exceed $400,000.00, and which will be determined
prior to the time of payment. Jeffrey Greenstein and Charles Wilk will each pay half of the
assessed cost of prosecution. The payment for the cost of prosecution is to be made on or before
September 30, 2010. , ' |

In addition, the Defendant agrees to pay the Internal Revenue Service at the time
of sentencing, as disgorgement of the total amount of gain that has been realized by Jeffrey
Greenstein from the design, promotion, and implementation.of POINT, the sum ofv$6.4 Million.
The payment will be made pursuant to a closing agreement that will be provided to the
Defendant and signed by the Defendant prior to sentencing and which will provide the necessary
documentation for acceptance of this payment by the Internal Revenue Service. If, for any
reason this payment cannot be accepted by the Department of Treasury, a like amount will be
| imposed as a fne by the Court at sentencing .

10.  Sentencing Recommendation. As part of this plea agreement,

a. The United States agrees to recommend a sentence no greater than 72
months and the Defendant agréee to recommend a sentence of no less than 24 months
Defendant understands, however, that at the time of sentencing, the Court is free to rejéct these
recommendations and sentence up to the maximum permitted by law;
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b. The Umted States and the Defendant agree to recommend that the United
States Sentencing Commission Guidelines Manual effective November 1, 2000 will apply; and,

¢.  The United States also agrees to join the Defendant in recommending the
designation of Sheridan Prison Camp as his place of incarceration and in requesting that
sefitecing occur on January 28, 2011.

(1. Additional Obligations of Defendant. As part of this plea agreement, the
Defendant agrees to the fol]crmng.

a. The Dei‘endant will arrange for and speakpubhcly, at a time agreeable to
the institution but prior to sentencmg, at the University of Washington Schooi of Business
regarding his offense and focusing on the topic of business ethics. The Defendant will provide
prior notice to the United States Attorneys Office of the time and place of the spéa]d:ng
engagement; and ;

b.  The Defendant will work with the United States to gain an expedited
designation to report to the Burean of Prisons and to self report as soon as designated, with the
goal of having the Defendant report promptly afier smtencmg

12. Interdependence of Plea Agreements. The parties agree that this Plea
Agreement shall be conditioned upon the Court’s acceptance of the Plea Agreement(s) in the
matter of United States v. Charies Wilk, CRO8-296RSM. Defendant understands, therefore, that
this Agreement is part of a package plea agreement with the United ‘States, to wit: if either
Defendant or Charles Wilk does not enter into, and plead guilty pursuant to the respective Plea
Agreement, o if either Defendant or Charles Wilk subsequently sooks to withdraw fromi the
guilty plea, then the United States will withdraw from both Plea Agreements and will seck an
indictment against both parties for all crimes for which the United States bas sufficient evidence.

13. Non-Prosecution of Additional Offenses. As part of this Plea Agreement, the
United States Attomney’s Office for the Western District of Washington agrees to move to
dismiss the remaining counts in the Indictment at the time of sentencing and not to prosecute
Defendant for any a.dditional offenses known to it as of the time of this Agreement that are based
upon cvidcncé in its i)oéscion at this time, and that arise out of the conduct giving rise to this
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investigation. In this regard, Defendant recognizes the United States has agreed not fo prosecute
all of the criminal charges set forth in the indictment solely because of the promises made by
Defendant in this Agreement. Defendant agrees, however, that for purposes of preparing the
Presentence Report, the United States Attorney’s Office will provide the United States Probation
Office with evidence of all condnct committed by Defendant.

Defendant agrees that any charges to be dismissed before or at the time of
sentc:ncmg were substantially justified in light of the evidence available to the United States,
were not vexatious, frivolous or taken in bad faith, and do not provide Defendant with a basis for
any future claims under the "Hyde Amendment,” Pub.L. No. 105-119(1997).

14.  Acceptance of Responsibility. The United States acknowledges that if Defendant
qualifies for an acceptance of responsibility adjustment pursuant to USSG § IB1.1(a),
and if the offense level is sixteen (16) or greater, his total offense level should be decreased by
b Civ)cls,wsuant to USSG §§ 3B1.1(a) and (b), because he has assisted the United States
by timely notifying the authorities of Defendant’s intention fo plead guilty, thereby permitting
the United States to avoid preparing for trial and permitting the Court to allocate its resources
efficiently, : | .
15. Breach, Waiver, and Post-Plea Conduet, Defendant agrees that if Defendant
breaches this Plea Agreement, the United States may withdraw from this Plea Agresment and
Defendant may be prosecuted for all offenses for which the United States has evidence. In such
event, Defendant agrees not to oppose any steps taken by the United States to nullify this Plea
Agreement, including the filing of a motion to withdraw from the Plea Agreement. Defendant
also agrees that if Defendant is in Breach of this Plea Agreement, Defendant has waived any
objection to the re-institution of any charges in the Indictment that were previously dismissed or
any additional charges that had not been prosecuted.

Defendant further understands that if, after the date of this Agreement, Defendant
should engage in illegal condyct, or conduct that is in violation of his conditions of release
(examples of which include, but are not limited to; obstrction of justice, failure to appear for a
court proceeding, criminal conduct while pending sentencing, and false statements to law

. u?h;rorma'mms ATTORNEY
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enforcement agents, the Pretrial Services Officer, Probation Officer, or Court), the United Statcs_
is free under this Agreemeﬁt to file additional charges against Defendant or to seek a sentence
that takes such conduct into consideration by requesting the Court to apply additional
adjustments or enhancements in its Sentencing Guidelines calculations in order fo increase the
applicable advisory Guideliu&s range, and/or by seeking an upward departure or variance from
the calculated advisory Guidelines range. Under these circnmstances, the United States is free to
seek such adjustments, enhanfcemems, departures, and/or variances even if otherwise precluded
by the terms of the plea agreement.

16. Waiver of Appeal. As part of this Plea Agfeement and on the condition that the
Court imposes a custodial sentence that is within or below the Sentencing Guidelines range (or
the statutory mandatory minimum, if greater than the Guidelines range) that is determined by the
Court at the time of sentencing, Defendant waives to the full extent of the law:

a.  anyright conforred by Title 18, United States Code, Sestion 3742 to appeal the -

sentence, including any restitution order imposed; and '

b. any right to bring a collateral attack against the conviction and sentence, including
any restitution order imposed, except as it may relate to the effectiveness of legal
representation. _ .

Furthermore, this waiver does not preclude Defendant from bringing an appropriate motion
pursuant to 28 U.S.C. 2241, to address the conditions of his confinement or the decisions of the
Bureau of Prisons regarding the execution of his sentence.

If Defendant breaches this Plea Agreement at any time by appealing or collaterally
attacking (except as to effectiveness of legal representation) the conviction or sentence in any
way, the United States may prosecute Defendant for any counts, including those with mandatory
mmmum sentences, that were dismissed or not charged pursuant to this Plea Agreement.

" 17.  Voluntariness of Plea, Defendant agrees that Defendant has entered into this Plea
Agreement frecly and voluntarily and that no threats or promises, other than the promises
contained in this Plea Agreement, were made to induce Defendant to enter these pleas of guilty.

18.  Statnte of Limitations, In the event this Agreement is not accepted by the Court

PLEA AGREEMENT/Groa 200 Bioe B, Sk 238
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for any reason, or Defendant has breached any of the terms of this Plea Agreement, the statute of
limitations shall be deemed to have been tolled from the date of the Plea Agreement to:

(1) thirty (30) days following the date of non-acceptance of the Plea Agreement by the Court; or

(2) thirty (30) days following the date on which a breach of the Plea Agreement by Defendant is

discovered by the United States Attorney’s Office.

19. Completehéss of Agreement. The United States and Defendant acknowledge that
these terms constitute the entire Plea Agreement between the parties. This Agreement binds
only the United States Attorney’s Office for the Western District of Washington. It does not
bind 'auy other United States Attorney’s Office or any other office or agency of the
United States, except as proﬁded in Paragraph 8 above, or any state or local prosecutor.

. Dated this 10" day of September, 2010.

LEA AGREEME] WICTED AT ATy
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08-CR-00296-DOCTRM

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA,

No. CR08-0296RSM
Plaintiff, )
PLEA AGREEMENT
V.
CHARLES H. WILK,
Defendant,

* The United States of America, by and through Jenny A, Durkan, United States Attotney
for the Western District of Washington, and Robert Westinghouse, Katheryn Kim Frierson,
Michael Dion, and Jerrod Patterson, Assistant United States Attorneys for said District,
Defendant, Charles Wilk, and his attorneys, John Keker, Jan Little, and Paula thzand enter info
the following Agreement, pursuant to Federal Rule of Criminal Procedure 11(c):

1. The Charges. Defendant, having been advised of the right to have this matter
tried before a jury, agrees to waive that right and enters his pleas of guilty to the following
charges contained in the Second Superseding Indictment (hereinafier, the “Indictment™).

a.  Conspiracy to Defraud the United States, as charged in Count 1, in violation
of Title 18, United States Code, Section 371; and

b.  Aiding and Assisting the Filing of a False Return, as charged in Count 13,
in violation of Title 26, United States Code, Section 7206(2).

IM‘EDm STATES ATTORNEY
PLEA AGREEMENT/Wilk Sievwart Sivect, Suite 5220
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By entering pleas of guilty, Defendant hereby waives all objections to the form of the charging |
document. Defendant further understands that before entering his pleas of guilty, he willbe
placed under oath, Any statement given by Defendant under oath may be used by the United |
States in a prosecution for perjury or false statement. |

2. Elements of the Offense. The elements of the offense of Conspiracy to Defrand
the United States, as charged in Count 1, in violation of Title 18, United States Code, Section
371, are as follows: _ _

e First, the existence of an agreement by two or more persons to defraud an agency
of the United States, specifically, the Infernal Revenue Service of the United States Department
of Treasury for the purpose of impeding, impairing, defeating and obstructing the Jawful
governmental functions of the IRS in the ascertainment, evaluation, assessment, and collection
of income taxes;

Second, the defendant’s knowing and voluntary participation in the conspitacy;
and ‘

- Third, the commission of an overt act in furfherance of the conspiracy.

The elements of the offense of Aiding and Assisting the Filing of a False Return,
in violation of Title 26, United States Code, Section 7206(2), are as follows:

First, the defendant aided or assisted in, procured, counseled, or advised the
preparation or presentation of a document, specifically, Form 1065, U.S. Returns of Partnership
Income, in connection with a matter arising under the internal revenue laws;

Second, the document was false as to a material matter; and

Third, the act of the defendant was willful.

3. The Penalties. Defendant understands that the statutory penalties for the offenses
of Conspiracy to Defrand the United States, as charged in Countl, and Aiding and Assisting in
the Filing of False Returns, as charged in Count 13, are as follows:

a Count 1 (Conspiracy to Defraud the United States): Imj:ﬁsonmcnt for up to
five (5) years, a fine of up to two hundred and fifty thousand dollars ($250,000.00) or, in cases
mvolving pecuniary gain as-a result of the offense, of an amount no greater than twice the gross

mrrﬂ)smmamngzm
PLEA AGREEMENT/Wilk 700 Stewan Street, Suitc 5220
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gain pursuant to Title 18, United States Code, Section 3571(d), a period of supervision following
release from prison of at least two (2) years but not more than three (3) years, and a special
assessment of one hundred dollars ($100.00).

b. ount 13 (Aiding an igting in the Filing of False -
Imprisonment for up to three (3) years, a fine of up to two hundred fifty thousand dollars

. ($250,000.00) or, in cases involving pecuniary gain as a result of the offense, of an amount no -

greater than twice the gross gain pursuant to Title 18, United States Code, Sections 3571(d) and
(e), together with the costs of prosecution, a period of supervision following release from prison
of up to one (1) year, and a special assessment of one hundred dollars ($100.00).

~ If Defendant receives a sentence of probation, the probationary period could be up
to five (5) years, Defendant agrees that the special assessment shall be paid at or before the time
of sentencing. _ | | -

Defendant understands that sapervised release is a period of time following
imprisonment during which he will be subject to certain restrictions and requirements.
Defendant further understands that if supervised release is imposed and he violates one or more
of its conditions, Defendant could be returned to prison for all or part of the term of supervised
release that was originally imposed. This could result in Defendant's serving a total term of.
imprisonment greater than the statutory maximum stated above. '

Defendant agrees that any monetary penalty the Court imposes, including the
special assessment, fine, or costs, is due an_d payable-at the time of sentencing or before, If
payment is not made by the time of or at sentencing, Defendant agrees to subtmit a completed
Financial Statement of Debtor form as requested by the United States Attorney’s Office.

4,  Rights Waived by Pleading Guilty. Defendant understands that by pleading
guilty, he knowingly and voluntarily waives the following rights:

a, The right to plead not guilty and to persist in a plea of not guiltj;

b.  The right to a speedy and public trial before a jury of his peers;

c.  Theright to the effective assistance of counsel at trial, including, if
Defendant could not afford an attorney, the right to have the Court appoint one for him;

; 00 Stewar Sttt et 5230
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d. The right to be presumed innocent until guilt has been established beyond a
reasonable doubt at trial;

e. The right to confront and Cross-examine witnesses against Defendant at
trial; .

f. The right to compel or subpoena witnesses to appear on his behalf at trial;

g Therightto testify or to remain silent at trial, at which trial such silence
could not be used against Defendant; and

h. The right to appeal a finding of guilt or any pretrial rulings.

5. United States Sentencing Guidelines. Defendant understands and acknowledges

that, at sentencing, the Court must consider the sentencing range calculated under the
United States Sentencing Guidelines, together with the other factors set forth in Title 18,
United States Code, Section 3553(a), including: (1) the nature and circumstances of the:
offenses; (2) the history and characteristics of the defendant; (3) the need for the sentence to
reflect the seriousness of the offenses, to promote respect for the law, and to provide just

t punishment for the offenses; (4) the need for the sentence to afford adequate deterrence to

criminal conduct; (5) the need for the sentence to protect the public from further crimmes of the
defendant; (6) the need to provide the defendant with educational and vocational training,
medical care, or other correctional treatment in the most effective manner; (7) the kinds of
sentences available; (8) the need to provide restitution to victims; and (9) the need to avoid
unwarranted sentence disparity among defendants involved in similar conduct who have similar
records. Accordingly, Defendant understands and acknowledges that:
a. The Court will determine his applicable Sentencing Guidelines range at the
time of sentencing; ' '

b. After consideration of the Sentencing Guidelines and the factors in
18 U.S.C. 3553(a), the Court may impose any sentence authorized by law, up to the maximum
term authorized by law;

c. The Court is not bound by any recommendation regarding the sentence to |
be imposed, or by any calculation or estimation of the Sentencing Guidelines range offered by

UNITED STATES ATTORNEY
PLEA AGREEMENT/Wilk 700 Stewart Streot, Suite 5220
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the parties or the United States Probation Department, or by any stipulations or agreements
between the parties in this Plea Agreement; and '

d.  Defendant may not withdraw a guilty plea solely because of the sentence
imposed by the Court.

6.  Ultimate Sentence. Defendant acknowledges that no one has promised or
guaranteed what sentence the Court will impose. |

i A Statement of Facts. The parties agree on the following facts. Defendant admits
he is guilty of the charged offenses. '

Quellos Group, LLC (bereinafter “Quellos™), formetly known as Quadra Capital
Management, LP, was an investment management services firm founded in 1994 and
headqpartered in Seattle, Washington. Defendant Jeffrey Greenstein was a founder and Chief
Executive Officer of Quellos. Defendant Charles Wilk was hired by Quellos in May of 1999
and became a principal in May of 2000.

Beginning in 1999 and continuing through 2005, Charles Wilk, together with
Jeffrey Greenstein, and others conspired and agreed to defraud the Internal Revenue Service by
designing, promoting, and implementing a fraudulent tax shelter, which they referred to by the
acronym, POINT, and by directly and indirectly deceiving and lying to the IRS during
examinations of returns that taxpayers filed in reliance upon POINT, To accomplish the
objective of this conspiracy, Jeffrey Greenstein and Charles Wilk worked with individualg at
European American Investment Group (EURAM) to create fictitious losses through the
purported purchase and sale of “synthetic” stock with a paper value exceeding $9.6 Billion
between two Special -Puxposc V_’chicles (SPV's), Isle of Man businesses, Jackstones, Lid., and
Bamville, Ltd, which had no assets. In truth there was no actual stock; no purchase and sale of

' actual stock: no payment for actual stock, and no basis in stock. These fictitious losses were

used in POINT to offset approximately equal dollar amounts of real capital gains, thereby
deferring substantial capital gains taxes.

As part of the conspiracy and in furtherance of it, Jeffrey Greenstein and Charles
Wilk told wealthy individuals and their advisors with substantial capital gains that they could

UNITED STATES ATTORNEY
PLEA AGREEMENT/Wilk 700 Stewar Steoet, Suite 5220
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defer taxes on such capital gains by participating in POINT. The defendanis then provided and -
caused to be provided to these willing taxpayers, information and documentation for POINT that
they knew were false. They also provided these taxpayers with legal opinions, based upon the
same false information and documentation, that attested to the probable legitimacy of POINT.
Defendants knew these opinions relied on false information and documentation.

The taxpayers, in reliance upon the losses generated by POINT, filed individual
and partnership returns in which they claimed hnge losses as a means of offsetting real capital
gains, thereby deferring taxes of approximately $240 Million. When these returns came under
aundit, the defendants gave the taxpayers and their advisors the same false information and
documentation and the defendants knew that the taxpayers and their advisors would use the false
information and documentation in responding to the IRS. The false information and
documentation purportedly explained the genesis and business purpose of the POINT strategy.

Taxpayer H.S., was one of the taxpayers that participated in POINT. The
partnership entity that FL.S. purchased in order to obtain the purported built i loss to offset his
capital gain was known as Titanium. For the tax year 2001, Taxpayer caused to be filed a U.S.
Partnership Income Return, Form 1065, for Titanium in which he claimed approximately $614
million in éapital loss as a result of the sale of the purported technology stocks that were
contributed by Barnville. The loss, however, did not exist. Jeffrey Greenstein and Charles Wilk.
knowingly and willfully caused to be provided 1he false loss figare thus aiding and assisting in
the filing of the materially false return.

8. Tax Offenses. The United States and Defendant stipulate and agree that two
hundred and forty million dollars ($240,000,000.00) is the correct amount of tax loss for
purposes of sentencing. The United States and the Defendant agree that this tax loss figure
specifically excludes losses from the “Silverlight” transaction which comprised approximately
half of the tax loss claimed by taxpayer H.S. The United States understands that the Internal
Revemnue Service does not intend to assess any additional civil tax, penalties, and/or interest that
may be owed by Defendant as a resuit of his conduct in designing, promoting, and implementing
POINT. However, the United States acknowledges that there is a current examination of

K ) u:‘r)rwsméms ATTORNEY
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Quellos and Quadra regarding the promotion of various tax shelters, including POINT, and
nothing in this agreement limits the authority of the IRS to complete those examinations and
assess and collect whatever civil taxes, penalties, and interest it deems appropriate therein. The

United States agrees that any assessment and collection of civil taxes, penalties, and interest will

be enforced first against Quetlos and Quadra.

9.  Monetary Penalties Defendant understands that he is required to pay the costs of
prosecution, the amount of which will not exceed $400,000.00, and which will be deternyined
prior to the time of payment. Jeffrey Greenstein and Charles Wilk will each pay half of the
assessed cost of prosecution. The payment for the cost of prosecution is to be made on or before
September 30, 2010.

In addition, the Defendant agrees to pay the Internal Revenue Service at the time
of sentencing, as disgorgement of the total amount of gain that has been realized by Charles
Wilk from the design, promotion, and iﬁlpl;ﬁmmtation of POINT, the sum of $600,000. The
payment will be made pursuant to a closing agreement that will be provided to the Defendant
and signed by the Defendant prior to sentencing and which will prbvide the necessary
documentation for acceptance of this payment by the Internal Revenue Service. If, for any
reason this payment cannot be accepted by the Deiaartment of Treasury, a like amount will be
imposed as a fine by the Court at senfencing . '

10.  Sentencing Recommendation. As part of this plea agreement,

_a. The United States agrees to recommend a sentence no greater than 72
months and the Defendant agrees to recommend a sentence of no less than 24 months,
Defendant understands, however, that at the time of sentencing, the Court is free to reject these
recommendations and sentence up to the maximum pemntbed by law; -

b. The United States and the Defendant agree to recommend that the United
States Sentencing Commission Guidelines Manual effective November 1, 2000 will apply; and,

. The United States also agrees to join the Defendant in recommending the
designation of Sheridan Prison Camp as his place of incarceration and in requesting that
sentencing occur on January 28, 2011,

UNITED STATES ATTORNEY
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11.  Additional Obligations of Defendant. As part of this plea agreement, the
Defendant agrees to the following: _ '
a.  The Defendant will arrange for and speak publicly, at a time agreeable fo
the institution but prior to sentencing, at the University of New York Law School regarding his
offense and focusing on the topic of legal ctbic.;,. The Defendant will provide prior notice fo the

| United States Attorneys Office of the time and place of the speaking engagement; and

b.  The Defendant will work with the United States to gain an expedited
designation to report to the Bureau of Prisons and o self report as soon as designated, with the
goal of having the Defendant report promptly after sentencing.

12.  Interdependence of Plea Agreements. The parties agree that this Plea
Agreement shall be conditioned upon the Court’s acceptance of the Plea Agreement(s) in the
matter of United States v. Jeffrey Greenstein, CR08-296RSM. Defendant understands, therefore,
that this Agreement is part of a package plea agreement with the United States, to wit: if either
Defendant or Jeffrey Greenstein does not enter into, and plead guilty pursuant to the respective
Plea Agreement, or if either Defendant or Jeffrey Greenstein subsequently seeks to withdraw
from the guilty plea, then the United States will withdraw from both Plea Agreements and will
seek an indictment against both parties for all crimes for which the United States has sufficient
evidence.

13.  Non-Prosecution of Additional Offenses. As part of this Plea Agreement, the
United States Attorney’s Office for the Western District of Washington agrees to move.to
dismiss the remaining counts in the Indictment at the time of sentencing and not to prosecute
Defendant for any additional offenses known to it as of the time of this Agreement that are based
upon evidence,in its possession at this time, and that arise out of the conduct giving rise to this
mvestigation, In this regard, Defendant recognizes the United States has agreed not to prosecute
all of the criminal charges set forth in the indictment solely because of the promises made by
Defendant in this Agreement. Defendant agrees, however, that for purposés of preparing the
Presentence Report, the United States Attorney’s Office will provide the United States Probation
Office with evidence of all conduct comﬁtted by Defendant.

U?T;forsﬂ) STATES ATTORNEY
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Defendant agrees that any charges to be dismissed before or at the time of
sentencing were substantially justified in light of the evidence available to the United States,
were not vexatious, frivoleus or taken in bad faith, and do not provide Defendant with a basis for
any future claims under the "Hyde Amendment," Pub.L. No. 105-119(1997).

14.  Acceptance of Responsibility. The United States acknowledges that if Defendant
qualifies for an acceptance of responsibility adjustment pursuant to USSG § 3EL.1(a), -
and if the offense level is sixteen (16) or greater, his total offense level should be decreased by

Is to USSG §8§ 3E1.1(a) and (b), because he has assisted the United States
b#ﬁmﬂ:fy%zﬁi‘)nng the authorities of Defendant’s intention to plead guilty, thereby permitting
the United States to avoid preparing for trial and permitting the Court to alloc.ate its resources
efficiently. . ‘

15.  Breach, Waiver, and Post-Plea Conduct. Defendant agrees that if Defendant
breaches this Plea Agreement, the United States may withdraw from this Plea Agreement and
Defendant may be prosecuted for all offenses for which the United States has evidence. In such
event, Defendant agrees not to oppose any sﬁps taken by the United States to nullify this Plea
Apgreement, including the filing of a motion to withdraw from the Plea Agreement. Defendant
also agrees that if Defendant is in breach of this Plea Agreement, Defendant has waived any
objection to the re-institution of any charges in the Indictment that were previously dismissed or
any additional charges that had not been prosecuted. ‘

Defendant further understands that if, after the date of this Agreement, Defendant
should engage in illegal conduct, or conduct that is in violation of his conditions of release
(examples of which include, but are not limited to: obstruction of justice, failure to appem; fora
court proceeding, criminal conduct while pending sentencing, and false statements to law
enforcement agents, the Pretrial Services Officer, Probation Officer, or Court), the United States
is free under this Agreement to file additional charges against Defendant or to seek a sentence
that takes such conduct into consideration by requesting the Court to apply additional
adjustments or enhancements in its Sentencing Guidelines calculations in order 1o increase the
applicable advisory Guidelines range; and/or by seeking an upward departure or variance from

i UNITED STATES ATTORNEY
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the calculated advisory Guidelines range. Under these circumstances, the United States is free to
seek such adjustments, enhancements, departures, and/or ?aﬁaﬂces even if otherwise precluded
by the terms of the plea agreement.

16.  Waiver of Appeal. As part of this Plea Agreement and on the condition that the
Court imposes a custodial sentence that is within or below the Sentencing Guidelines range (or
the statutory mandatory minimumn, if greater than the Guidelines range) that is determined by the
Court at the time of sentencing, Defendant waives to the full extent of the law:

a, - any nght conferred by Title 18, United States Code, Section 3742 to appeal the

sentence, including any restitution onder imposed; and

b. any right to bnng a collateral attack against the conviction and sentence, including

any restitution order imposed, except as it may relate to the effectiveness of legal
representation.
Furthermore, this waiver does not preciude Defendant from bringing an appropriate motion
pursuant to 28 U.S.C. 2241, to address the conditions of his confinement or the decisions of the
Bureau of Prisons regarding the execution of his sentence.

If Defendant breaches this Plea Agreement at any time by appealing or collaterally
attacking (except as to effectiveness of legal representation) the conviction or sentence in any
wa&, the United States may prosecute Defendant for any counts, including those with mandatory
minimum sentences, that were dismissed or not charged pursuant to this Plea Agreement.

17.  Voluntariness of Plea. Defendant agrees that Defendant has entered into this Plea
Agreement freely and voluntarily and that no threats or promises, other than the promises
contamed in this Plea Agreement, were made fo induce Defendant fo enter these pleas of guilty.

18.  Statute of Limitations. In the event this Agreement is not accepted by the Coutt
for any reason, or Defendant has breached any of the terms of this Plea Agreement, the statute of
limitations shall be deemed to have been tolled from the date of the Plea Agreement to:

(1) thirty (30).days following the date of non-acceptance of the Plea Agreement by the Court; or
(2) thirty (30) days following the date on which a breach of the Plea Agrccment by Defendant is
discovered by the United States Attorney’s Office.
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19. Completeness of Agreement. The Unit;ad States and Defendant acknowledge that
these terms constitute the entire Plea Agreement between the parties. This Agreement binds
only the United States Attorney’s Office for the Western District of Washington. It does not
bind any other United States Attorney’s Office or any other office or agency of the
United States, except as provided in Paragraph 8 above, or any state or local prosecutor.

Dated this 10® day of September, 2010, /
7 /

_',"!'*\'llﬂ. H, WILK
Defghdant

l J
)]
S ¥
b

e
A % ey for Defendqnt '
A A

ROBERT WESTINGHOUAJE
Assistant United States A ey
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THE HONORABLEBEANISTLUM
SUPERIOR COURT CLERK

E-FILED

CASE NUMBER: 10-2-41637-4 SEA

"IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY

QUELLOS GROUP LLC,

Plaintiff

v. ' No.: 10-2-41637-4 SEA
FEDERAL INSURANCE COMPANY: DECLARATION OF MARIE M.
INDIAN HARBOR INSURANCE BENDER IN SUPPORT OF
COMPANY; AND NUTMEG INSURANCE | QUELLOS GROUP LLC’S |
COMPANY OPPOSITION TO FEDERAL'S
- MOTION FOR SUMMARY
Defendants. JUDGMENT

1, Marie M. Bender, declare:

1. The information contained herein is based upon my personal knowledge or a
reasonable inquiry gained from my review of relevant documents and information. If called
as a witness, I could and would competently tcstlfy thereto.

2 1 was the General Counsel for Quellos Group LLC (“Quellos™) and its
predecessors (collectively “Quellos™) during the relevant period.

% Between 2000 and 2001, Quellos éuﬁom Strategies, LLC f/k/a Quadra

Custom Strategies, LLC (“Quellos Custom”), Quadra Financial Group, L.P., and Quellos

1
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Judgment
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Financial Advisors, LLC contracted with clients to provide tax advantaged investment
strategies in connection with portfolio optimized investment transactions (“POINT"), and
performed work necessary to execute the POINT transactions.

4. In my capacity as General Counsel, I cgmpleted and signed the September 30,
2'.000 Investment Management Insurance Application ("Application"), a true and correct copy
of the Application, without supporting documentation, is attached h‘erem as Exhibit 1,

5. I answered "No" to the following question in-'§ VI of the Application: "Does
the applicant or any of its partners, directors, officers, employees or trustees have any
knowledge of any fact or circumstance which might givé rise to a claim under the |
proposed policy?" I answered thié question honestly, with no intent to deceive and only after
making a reasonable, good faith inquiry within Quellos _and concluding that no fact or
circumstance was then known that reasonably might give rise to a claim covered by the
proposed policy. |

6. In connection with various POINT transactions, a tax attorney issued opinion
letters approving the POH;IT transaction. |

7. As of September 30, 2000, Quellos Custom had completed POINT transactions
for three clients, and, to my knowledge, none of those clients had expressed any
dis;satisfactiou with the services rendered or expressed any intent fo pursue any type of claim
against Quellos.

8. As of September 30, 2000, the IRS had not yet taken any action to question the
validity of ény POINT transaction or deny the tax benefits generated by any of the POINT

fransactions.
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9. Quellos described to AISLIC its tax strategy services in connection with its
original 2000 Investment Management Insurance Application, and again for the 2004
Renewal Application for primary coverage.

10. A true and correct copy of the 2004 Renewal Application and pertinent
portions of the supporting documentation, including a service brochure and Part I of Quellos
Custom’s Form ADV, are attached hereto as Exhibit 2.

11.  Among the documents Quellos provided to AISLIC as part of the 2004
Renewal Application was a brochure describing the services provided by Quellos affiliates for
maximiziné after-tax returns for its clients through legal structures and complex investment
strategies. In addition, as part of the 2004 Renewal Application Quellos provided AISLIC
with Quello§ Custoim’s “Form ADV,” which disc¢ussed the inherent risk that the IRS could
challenge an investment strategy, such as the POINT strategy, could deny the claimed tax
benefits, and potentially subject a client to the payment of back taxes, interest charges, and
penalties. |

12.  On February 8, 2005, the IRS sent a summons to Quellos for documents
related to POINT.

13.  The IRS subsequently denied the tax benefits generated by each of the POINT
transactions. |

14, In 2005; the Senate Permanent Subcommittee on Investigations (“Senate
Subcommittee”) initiated an investigation regarding various tax shelter strategies, including
POINT.

15.  In August 2006, Jeff Greenstein, the former CEO of Quellos, gave testimony

3
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before the Senate Subcomnﬁttee about the POINT transaction.

16.  In July 2007 and June 2008, Quellos received grand jury subpoenas ;seeking
documents and other information relating to the POINT transaction in connection with an
investigation initiated by the United States Attorney’s office for the Western District of
Washington. |

17.  Quellos incurred costs in responding to this formal investigation on behalf of
the company and eleven directors, officers and employees, including Mr. Greenstein and
Charles Wilk, a former director of at least one Quellos subsidiary, including Quellos Custom.

18.  On June 4, 2009, after having advised Quellos seven months prior that the

company would not be charged with any wrongdoing because the activities under

- investigation were-confined to‘ a discrete and minor area of Quellos’ overall business, the U.S.

Attorney’s office announced the indictments of Messrs. Greenstein and Wilk for alleged

wrongdoing in conncction- with the POINT. transactions,

19. Long befoi-e the criminal indictments of Messts. Greenstein and Wilk, two
POINT clients asserted claims of negligence, negligent_nﬁsrepresentaﬁon, breach of fiduciary
duty, and intentional nﬁérepresentation against Quellos arising out of the POINT transactlions
(collectivcly, the “individual investor claims”).

20.  The first of the individual investor claims was made in June 2005, four years
before the indictments, and the second of these claims was made in March 2006, over three
years before the indictments.

21. It is my understanding that these individual investor claims arose out of the

same factual circumstances and POINT transactions that later served, in part, as the basis for

4
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the criminal indictments and ultimate guilty pleas of Messrs. Greenstein and Wilk.

22, Quellos selftled' with one individual investor in March 2006, approximately
three years before the indictments, and with the other individual investor in November 2007,
approximately two years before the indictments.

23. Quellos negotiated and executed the séttlcmem.s based upon the individual
investors’ allegations of negligence, negligent misrepresentation, breach of fiduciary duty,
and intentional misrepresentation.

24.. The settlements released all claims that could have been asserted against any
Quellos entity or person wpﬁscnﬁng Quellos, including all of its directors, officers,
employees, and insurers.

25.  The settlements and related costs of representation exceeded the limits of the
Investment Management Insurance Pohcy sold to Qucllos by American International
Specialty Lines Insurance Company, Policy No. 885-37-42, and the Excess Policy sold to
Quellos by Federal Insurance Company, Policy No. 7023-2408, for the policy period -
September 21, 2004 to September 21, 2005,

26.  Quellos gave timely notice of various claims related to the POINT transaction,
incl_uding the individual investor claims, beginning in the 2004-2005 policy period. Quellos
apprised its insurers of the settlement discussions regarding the individual investor claims.
For the larger of these claims, the insurers declined to participate in the discussions and

denied coverage.
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To the best of my knowledge and belief, I declare under penaity of perjury that the

foregoing is true and correct and that this declaration is executed on this 22nd day of

November, 2011, in Seattle, Washington.

Marie M. Bender

Bender Declaration in Support of Quellos’
Opposition to Federal’s Motion for Summary
Judgment
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' A[ ' American International Companies

Name of Insurance Com.pany :
To which Application is Made: _ Quadra Financial Group, L:P.
' . - (herein called the Company)

The following are the avaulabze coverages under this pollcy form:
' ' PLEASE ALWAYS COMPLETE SECTION |

1) Coverage A. Investment Adviser Proiessmnal L1ab:l|ty and Corporale Reimbursemenl, please complete
] Section I, ’ ;

2) Céverage B. Mutual Fund Professional Liability and Direclors and Officers L:abllliy and Corporale
. Reimbursement, please complele Section |Il.

3) Coverage C. Direclors and Officers Llabulty and Corporate Reimbursement, please complete Section IV.

4) Coverage D. Distributor Profgssional Liability and Corporate Reimbursement, please complete Section V.
INVESTMENT MANAGEMENT INSURANCE AI;-‘PLICATION :

(F A POLICY IS ISSUED, IT WILL BE ON A CLAIMS-MADE BASIS

NOTICE: THE LIMIT OF LIABILITY AVAILABLE TO PAY JUDGMENTS OR SETTLEMENTS SHALL BE REDUCED BY
AMOUNTS INCURRED FOR DEFENSE COSTS. AMOUNTS INCURRED FOR DEFENSE COSTS SHALL BE
APPLIED AGAINST THE RETENTION AMOUNT. ALSO NOTE THAT THE COMPANY HAS THE RIGHT, BUT NOT
THE DUTY TO DEFEND THE INSURED, BUT WILL PAY DEFENSE COSTS AS THEY ARE INCURRED.

IF A POLICY IS ISSUED THE APPLICATION IS ATTACHED TO AND MADE A PART OF THE POLICY SO TS IS
_ NECESSAHY THAT ALL QUESTIONS BE ANSWERED IN DETAIL.

I. . GENERAL INFORMATION (MUST BE COMPLETED):

1. (a) Name of applicant: Quadra Fidancial Group, L.P. T T

. (b) Mailing Address: + 601 Union Street, 56th Floor, Seattle, WA 98101

(c) Slalec(incorhoration (i applicable): _Dela“ar“'—'

{(d) .If other than a corporation, state form of brganiéaﬁ_on and ide ntify applicable law controlling said form of
- organization. Stale what public authorily any documenits relating to formation of such organization (e.g.,
- limited parlnership cerlificate of record) are filed with.

Limited Partnership - Delaware

2. (a) Limitof liability requested: $ __ aggregate

(b) Retentions requested: $

3.. Is applicant registered with the SEC as an Investment Adviser? [ Yes [ No

I A
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(a) Has the applicant been involved in any mergers, acqunsmons

and/or consolidations during the past three years'? - O Yes

(b) Are any plans for merger. acquisilion or consolidation being considered? O ves

(c) M so, have they been approved by the.board of directors? . Oves

-(d} I; s0, have they been submilled 1c; Ihe éharehoiders lor approval‘? _ [ ves

J No
O No
J No
[J No

I, COVEHAGE A: INVESTMENT ADVISER PROFESSIONAL LIABILITY INCLUDING COMPANY REIMBURSE-
MENT (COMPLETE ONLY IF COVERAGE IS DESIRED):

1,

Altach coples of followmg:
(a) Applicant’s lalest audited annual report: i
(b) Applicant's lalest 10-K reporl filed with the SEC (if the Applicant is pubiicly traded);

{c) Copy of brochure and san::ple contracl offered 1o clients:

(d) Information indicaling overall portiolio pedormance for past five years and includé comparative resulis to

Standard and Poors, Salomon Brd1hers Bond Index or simiiar indiCES‘

(e) Latest prospectus and audited annusl repori lor each mulual iund 1or which lhe applicanl acts as

Investment Adviser, e
(i Complete ADV repori paris | and |l (as filed with the SEC);
(g) Listof applicant’s affiliates and subsidiaries.  See Exhibit 1

Year investment advisory operations commenced:

(a) Does the applicant have a parent (ownership of more than 50% of applican)? [J Yes

t]No

(b) If “Yes", please supply full details and attach parent’s latest audited: annual report.
(c) Is coverage desired for any entity atfiliated with applicant? . O Yes J No

-(d) If “Yes", state entity and describe its function and relationship.

51505 (11/92)

(a) Total asset value of all accounts managed:

Current Year (9/30/00) Previous Year (12/31799)

$ _2.592,600,000 $ _ 1,186,600,000

(b) Asset value of Iargesl account: $ __195,532,000 (9/30/00) . .

{(c) = Number of accounts lost during Iast12 months and correspondmg1olal asse{ vaiue 2 (386, {}00 ,000)

(d) Reasons forloss of accounts: (1) Client reallocation of assets; (2) was a sub-adviged

. = . : , . & i .

2
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(e) Percenlage of accounts for which the appucant acls as custodian: _

() Percentage of accounts for which the applicant acts as financial planner or consultant.

(g) Minimum size of accounts currenily accepted as new accounts: §

5 Complele lor all those accounts {o1 which the applicant acls as Investment Adviser: _
MARKET NUMBER

ASSET VALUE. ' OF ACCOUNTS
(a) Disc:eli-onalry Accounts: . (9/30/00) - (9/30/00)
ERISA pension & employee benefil plans =~ $
Non:ERISA pension & employee benefil plans $ .
Mutual Funds o . - %
REITS | ' $
All other acchmis ) 8
Total book value of all accounts $_1 .96.3 +800,000 46
(b) Non-Discretionary Accou.}mé: - '
ERISA pension & employee benefit plans $
Non-ERISA pension & employee benefit plans $
All other accounts $
'l.'o‘lal book \}alue of all accc;unls : $ 523 800 Qﬂﬂ 10
(c) Does the Applicant Investmeni Adviser(s) manage prlvale accounl assets of related and/or affiliated
‘companies?
3 Yes [J No -l yes, state amount of total managed assets:
Are these assels included in Question 4.(a)? ' ] ves O Nb

6. Does the appl:can{ act as Invesiment Adwser for any muiti- employer (Tafi-Harlley), union or governmental
"~ employee benefit plans?

[J Yes [ No (if “Yes" attach list of clients and dollar amotints of assets managed.)

7. (a) May clients select their own brokers for executions? _ [J Yes No
No clients presently select their own broker.
(b) Are some client fransactions executed by "in-house” broker-dealer? : [ Yes X No

Transactions may in the future be’ executed ‘by Quadra Capitad Markets, LLC-
(c) Name of “in-house” brokef-dealer

8. State the percentage of investments in the following specialty areas.

commodity fulures % real estate ___ - % unregistered securities %
private placements % options ' % direct placements %
junk bonds %o annuities : % oil and gas joint ventures %
GICS/GACs _ _ % - foreign securities %  limited partnerships ' %
Sy
51505 {11/92)
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10.

e [

12.

13.

14.

15 -

51505 (11/92)

(a) Does lhe applicart havé measures inglituied to assure that clients’ plans are in compliance with ERISA?

O ves J No

{i)} State frequency and nalure of audilihg services.

(ci Do ihe clients of Ihe applicant transier all fiduciary liability to the applicant? O ves - M No

If yes. please explain

Does the applicant have procedures lor decisions and executions when a portiolio manager is not available?
O vYes = No -

(a) Annual fees for investment advisory services: $

Other'income (anniualj ! g

(b) Explain sources of olher income:

Please explam how the applicant insures that the clients investment management comracls are adhered i0?
Also the inlernal compliance procedures for cl;ent accounts.

Describe how the applicard protects 1lsalf ifrom the liabilities 01 a previous investment adviser whlch i
succeeds? (Hold harmless, elc.) ;

Does the applicant guarantee in any.way lo ils clients a p_redgtennined return on invesimenis?

[J Yes [J No If yes, please explain

Previous Invesiment Adviser Professional Liability Insurance:

(@) Insurer oz 8 Limits of Liability $

Policy Term Premium $

Loss Experience

(b) Has any insurer refused, cancelled or non-renewed coverage? ‘ O Yes (J No

(c) If “Yes", stale name of insurer, reason and date of refusal, cancellation or non-renewal:

-4 -
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16.

1

18.

19.

20.

Insurer . Limit “Term
Cur'renl Directors and
Officers Insurance Policy
Current Fidelity Bond
Other sin;.ilar insuraﬁ(;é (’&e.s_cn‘bé)
Name and éddress of law firm acling as counsel:.ﬁ
Does the appl.ica:m have seplarafie ERISA counsel? _ ‘ T Yes O NQ

if yes, which firm is utilized?

Plesse attach inforriation on the training of all new professional employees:

Has any claim been brought against the applicant or any of its pariners, directors, officers; trustees 6r
employees in their capacities as Invesiment Advisers? ’ . [ Yes d No

If-"Yes", attach full details. It is agreed that such prior or existing cla':m{s}. will not be covered by the policy.

COVERAGE B: MUTUAL FUND PROFESSIONAL LIABILITY AND DIRECTORS AND OE’FICERS LIABILITY AND
COMPANY REIMBURSEMENT (COMPLETE ONLY IF COVERAGE IS DESIRED):

1.

Attach copies of the following: /
(a) Each Fund's lalest prospeclus.
(b) Lalest annual and quarterly repo}'i for each Fund;

(c) Statement of additional information for each Fund.

(a) : TOTAL ASSETS
: NAME OF - t CURRENT PREVIOUS

EACH FUND .YEAR YEAR

Total Current Assets of all funds

(b) Name of Advisers:

-5-
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if “Yes", please state name of Fund and fee percentage:

Name ol sub-advisers (if any):

(d) Number of offices of 1he Funds and the location of each:

() Name and addiess of Ihe bank or firm perlorming shareholder accounling services:

'.a) Have there been any changes or.modificalions in the investment restrictions or limilations of any Fund-
during the past two (2) years? - ' Lt Yes [ No
Ii "Yes", please give full details:

(b) Have there been any material changes in the administrative operations or invesiment policies of any
Fund during the pasl two (2) years? ) [ Yes ] No
1 “Yes", please give full delails:

Does any Fund utilize 12b-1 distribution plans? J Yes [ No

State criteria used in selecling inslitutions approved for repurchase agreehents. reverse repurchase
agreements and lending of securilies wherein these investments comprise more than 25% of any one Fund's
assets. (Please attach list of inslitutions).

ic- 1o
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Do the directors, officers, parners and truslees (as a group) of the Funds or their Investmenl Advisers own

more than 5% of the outstanding shares of any of the Funds? ' O ves [ No

If "Yes" give {ull details.

(a) Name and address of the law firm acling as counsel:

(b} Does the firm supply a wrnlen opinion as to Ihe legality of any change in invesiment and management
policy? . - .[3 Yes [J No

Previous Mutual Fund Professional Liability Insurance:

(a) Insurer:

Policy Term:

Loss Experience:

Limit of Liability:

Premium:

(b) Has any Insurer refused, cancelled or non-renewed coverage? . [ Yes (| No

If “Yes", attach full details:

Current Fidelity Bond in force:

Insurer:

Limit:

Term:

Has any claim been brought against lhe applicant or any of its trusiees, parlners officers, directors or
employees? O ves J No

" If “Yes”, attach {ull details. Il is agreed that such pnor or emstmg claim(s) will not be covered by the policy.
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IV COVEHAGE C: DIRECTORS AND OFFICERS LIABILITY AND COMPANY HEIMBURSEMENT (NOT -
APPLICABLE TO FUNDS) (COMPLETE ONLY IF COVERAGE 1S DESIRED):

1.

51505(11/92)

(c) Total Assels

(b) Total number of common slock shareholders

Attach copies of the following:

(2} Lalest annual report

(b} Latest 10K repont filed with SEC (i the Company is punucly traded)
(c) ‘Lalesl inlerim financial siatement available ) )

(e} Latest copy ol the nolice of annual meeting ol shg;ehalde_rs '

U] Laiesi proxy stalement

(a) 'Cerlmed copy ol lhe mdemmhcauon provisions of Ihe charler and the by-laws or partnership aoteemeni

Also al:ach a copy ol any slandera indeminification dgreemeni

List ol entities for which coverage is desired: .
BUSINESS ORTYPE  OWNED PERCENTAGE OF DATE ~  DOMESTIC

NAME OF OPERATION BY OWNERSHIP  ACQUIRED  OR FOREIGN

(@) Annual Sales

(b) . Net Worth

Organization has continually been operaling since__

Stock ownership

(a) Totalnurnber of common shares outsianding

(c) Total number of common shares owned by its Direclors (direct and beneficial)

(d) Total number of common shares owned by its Officers
{d_irect and beneficial) who are not Directors

(e) In the evenl any shareholder owns 5 percenl or more of the common shares directly or beneinc:aliyl
" designate name and percentage of holdings.

-
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& 8

{f} Please désignale il there are any olher securilies converlible to common stock. iI'so, describé fully.

Complete list.cf all direclors of parent company by name and affilislions with other corporaﬁons,

Complele ligl of 5ll officers of parent company by name and afilialicns wilh other corporations.

Does the organization anlicipale any new public offering ol securities or any registration ol securities under
ihe Securilies Act of 1933 or qualilicalion of securilies under Regulalion A within the next year? (il “Yes", give
details and submit prospectus). [ Yes = No

There has not been nor is there now pending any claim(s) against any person proposed for insur_ance in their
capacity as direclor, officer, partner or rustee of the organization named in 2. above, except as follows:

(attach com]laiéle details). (if no such claims, check here: x] None)

it is agreed that such prior or existing claims will not be coveéred by the policy.

Has the Organization or any of ils direclors, oflicers, pariners or lruslees been involved in or have any
knowledge of any fact or circumstances involving the following which may give rise to a claim under the
proposed policy? A1l in connection with the business of applicant and its

) - affiliates.
(a) Antitrust, copyright or patent litigation? O Yes &l No

(b). Been charged in any civil or criminal action or administrative proceeding :
© with a violation of any federal or state securilies law or regulation? . O ves Kl No

(c) Been charged in any civil of criminal action or administrative proceeding .
with a violation of any federal or staie antitrust or fair trade law? [J Yes &) No

(d) Been involved in any representative actions, class aclions or derivative suits? [ Yes K] No
(if any of the above are answered “Yes", attach full details.)
It is agreed that if such knowledge, miormat:on or :nvolvernenl exists, any claim or acuon ansmg lheretrorn is

excluded from this proposed coverage..

It is agreed that the Organization will file with the Company, as soon as they become available, a copy of
each regislration stalement and annual or interim report which the Organization may from iime to time file with

* the Securities and Exchange Commissian.

. 1.
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Vi.
Does the applicant or any of its partners, directors, officers, employees or trustees have any knowledge of any fact
or circumstance which mighl give rise to a claim under lhe proposed policy?
[J Yes & No :
It is agreed (hal if such knowledge exists any claim arising from such facl or circumstances will not be covered by
the policy. - :
-10 -
51505 (11/32)

12! Previous Directors and Officers Insurance (answer each item):

1. Name and address of generzl distributor:

-3.  Please provide average dollar value of transactions

4. (@) " Gie nurfibérof notices letters; and-complaints_received_in the past three years by the Apphcant

(a) Name of insurance company .

(b)  Limit ' - Seli-Insured Retention

(c) Policy Expiralion Date

(d) Premium ___ _ _ : _ (indicale one year or other)
(e} Loss E-xperience {allach'itjll details) (il o Losses, check here: - [ None)

13. Has any insurance carrier refused. cancelled or nonrenewed coverage? 3 ves I No

(it"Yes”, slate when}

COVERAGE D: DISTRIBUTOR PROFESSIONAL LIABILITY AND CORPORATE REIMBURSEMENT
(COMPLETE ONLY IF COVERAGE IS DESIRED):

2. Please provide average number of transactions on a daily basis

(b) How many were unseﬂled after 60 days".

(c) Attach full details regarding any cases in the last five years involving manelary setilement in excess 01
$5,000.

‘5. 7" Describe- measures the Distributor_has instituted for venfytng cusiomers Otders and deiermmmg that

conlirmations are accurate and received on lime: e ~ — st e s

THE FOLLOWING APPLIES TO ALL INSURING CLAUSES AND MUST BE COMPLETED.
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| THE APPLICANT DECLARES THAT THE STATEMENTS SET FORTH HEREIN ARE TRUE. THE APPLICANT
AGREES THAT IF THE INFORMATION SUPPLIED ON THIS APPLICATION CHANGES BETWEEN THE DATE OF
_THIS APPLICATION AND THE EFFECTIVE DATE OF INSURANCE, APPLICANT WILL IMMEDIATELY NOTIFY THE
COMPANY OF SUCH CHANGES, AND THE COMPANY. MAY WITHDRAW OR MODIFY ANY OUTSTANDING.
QUOTATIONS AND/OR AUTHORIZATION OR AGREEMENT TO BIND THE INSURANCE.

SIGNING OF THIS APPLICATION DOES NOT BIND THE APPLICANT NOR THE COMPANY TO COMPLETE THE
" INSURANCE, BUT IT IS AGREED THAT THIS FORM SHALL BE THE BASIS OF THE CONTF!ACT SHOULD A
POLICY BE ISSUED, AND IT WILL BE ATTACHED TO.AND BECOME PART OF THE POLICY

ALL WRITTEN STATEMENTS AND MATERIALS FURN'ISHED TO THE COMPANY IN CONJUNCT!ON WITH THIS
APPLICATION ARE HEFIEBV INCORPORATED BY HEFEHENCE INTO THIS APPLICATION AND MADE A PART
HEREOF.

*NOTICE: IN NEW YORK AND OHIO, ANY PERSON WHO KNOWINGLY AND WITH INTENT TO'DEFRAUD ANY
INSURANCE COMPANY OR OTHER PERSON FILES AN APPLICATION FOR INSURANCE OR STATEMENT OF
CLAIM CONTAINING ANY MATERIALLY FALSE INFORMATION, OR CONCEALS FOR THE PURPOSE OF
MISLEADING INFORMATION CONCERNING ANY FACT MATERIAL THERETO, COMMITS A FRAUDULENT
INSUHANCE ACT, WHICH IS A CHIN‘IE

"Signed:
9/30/2000

e —._Date:_

‘ Title:

General Counsel :
. (Must be signed by the chairman of the board or
the president il a carporation, general pariner
if a partnership).

Broker:

Address:

PLEASE CONTINUE TO NEXT PAGE

<] =
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* PUEASE READ THE FOLLOWING STATEMENT CAREFULLY AND SIGN BELOV\;.NHERE'INDICATED. IF A POLICY IS
- ISSUED, THIS SIGNED STATEMENT WILL BE ATTACHED TO THE POLICY. o ' .

“ The Insured hereby acknowledges that he/she/il is aware that the limit of liability conlained in this policy shall be
reduced, and may be completely exhausted, by the cosls of legal defense ang, in such event, the Company shall not be

- liable for the costs of legal defense or for the amount of any judgment or sefllement 10 the extent that such exceeds the
limit of liability of this policy.

" The Insured hereby further acknowledges {ha! he/shefil is aware thal legal defense cosls thal are incurred shall be
applied against the deduclible amount. ’

s
Dale: 2/30/2000

Title: General Counsel
(Must be signed by the chairman of the board or
the president if a corporation, general pariner
if a parinership).

_12-

Page 1124

_ 51505{11/92)




21626464

®

@

EXHIBIT 1
Quellos Group, LLC
Operating Entiles Information
Formation Termination . _
Operating Entity Date Date Formerly Known As (f/k/a) Dafe Name Changed
Quellos Group, LLC 25-Aup-00 Quadra Financial Group, LLC ' 27-Sep-00
Quadra Financisl Group, L.P” 7-Nov-9  31-Aug-00 Quadia Group, LP. 10-Sep-99
{*Merged into Qundss Financial Group, LLC on 8/37 /00) Quadra Capital Management, L.P. 29-Dec-97
‘Quellos Holdings, LLC 25-Aug-00 Quadra Financial Holdings, LLC 27-Sep-00
Quellas Holdings, Inc. 7-Nov-94 " Quadra Holdings, Inc. . 27-Sep-00
Quéllos Capital Intemational, LLC 9-Oct-98 Qundra Capital International, LLC 27-Sep-00
Quellos Custom Strategies, LLC 24-Mar-95 Quadra Custom Stategies, LLC 27-Sep-00
Quellos Financial Advisors, LLC 1-Jul-97 Quadra Associales, LLC 27-Sep-00
Quellos Fixed Income Advisors, LLC 5-Nowv-99 (hiadra Fixed Income Advisors, LLC 27-Sep-00
Quellos Brokerage Services, LLC 29-Jul-98 Quadra Capital Merkets, LLC
Quellos Cepital Management, L.P. 3-Dec-97 Quadra Capita) Management, L.P. 27-Sep-00
Quadra Group, L.P. 29-Dec-97 .
Quadra Corporate Advisors, LLC 1997
T T T Qusdm Adviss TLC ~ — — - —— —38Feb9Z. _____ .
QA Investments, LLC - 1Jul97 o
Union Personal Guaranty, LLC 31-Aug-00
Confidential Quellos Group, LLC

Page 1125




21626464

Exhibit 2

Page 1126




21626464

A

Name of Insurance Company

American International Companies ®

To which Application is Made:

{herein called the Company)

INVESTMENT MANAGEMENT INSURANCE RENE\&'AL APPLICATION
IF APOLICY IS ISSUED,-IT WILL BEON A CWMSWE BASIS

NOTICE: THE LIMIT OF LIABILITY AVAILABLE TO PAY JUDGEMENTS OR SETTLEMENTS SHALL BE REDUCED
BY AMOUNTS INCURRED FOR DEFENSE COSTS. AMOUNTS INCURRED FOR DEFENSE COSTS SHALL BE
APPLIED AGAINST THE RETENTION AMOUNT. ALSO NOTE THAT THE COMPANY HAS THE RIGHT, BUT NOT
THE DUTY TO DEFEND THE INSURED, BUT WILL PAY DEFENSE COSTS AS THEY ARE INCURRED.

iF A POLICY IS ISSUED THE APPLICATION IS ATTACHED TO AND MADE A PART OF THE POLICY SO IT IS
. NECESSARY THAT ALL QUESTIONS BE ANSWERED IN DETAIL.

l. GENERAL INFORMATION (MUST BE COMPLETED):

et i i e o i e e ————————— e e = e ——i e

1. (a) Name of appflicant: QUELLOS GROUP, LLC

*(b) Mailing address:

‘N7A

{c)  State of incorporation (if applicable):

(d) If other than a corporation, state form of organization and identify applicable law controlfing said form of
-~ .- —-—organization.-State what-public-authority-any documents relating to-formation.of such_organization {e.g., ..
limited partnership certificale of record) are filed with.

Limited Liability Company formed in Delaware

2. {a) Limit of Rabiity requested: § 1002000, 000 aggregate
) Retentions requested: $ 500,000
3. s applicant registered with the SEC as an Investment Adviser?. Yes No_X*(two affiliates of

Applicant are registered)
4. {a) Has the applicant been Involved in any mergers, acquisitions and/or consolidations during the past three

years? Yes_~ No_x _
(b) Are any plans for merger, acquisition or consolidation being considered?
Yes___ No_X _
(c) If so, have they been approved by the board of directors? Yes _ No. - :=W/X
(d) If so, have they been submitted to the shareholders for approval? Yes _ No__ W/A
If () or (b) is answered "Yes", aftach full defails.

51835 (5/91) : 1 _ (9/93)
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{l. COVERAGE A INVESTMENT ADVISER' PROFESSIONAL _.LIABILITY INCLUDING COMPANY
REIMBURSEMENT (COMPLETE ONLY IF COVERAGE IS DESIRED):

1. Attach copies of the following:
(a)  Applicant's latest audited annual report; Attached
(b) Applicant's latest 10-K report filed with the SEC (if the Applicant is publicly traded); N/A&
{c) Copy of brochure and Qample contract offered to clients; Attached
, (d) Information indicating overall portfolie performance for past five years and include comparative resuits to

Standard and Poors, Salomon Brothers Bond Index or similar indices; hed‘is the C it
Performance for the ARS funds; Private capital fun%gEagepgaognewmnaggggre%ore

{e)  Latest prospectus and audited annual report for each mutual fund for hhld‘.llﬁgeaplﬁllcgn rggtsmaaéuce

Investment Adviser; 0ffering memorands on file for each named insured; audited
financial statements or balance sheet and income statement attached for all funds

®  Complete ADV report parts | and Il (as filed with the SEC), ~Kttached
{9 List of applicant's affiliates and subsidiarles. At tached

i ’ 2. (a) Does the applicant have a parent (O\lunership of more than 50% of applicant)?
; Yes _X ___ No i ’

{b) If "Yes", please supply full details and attach parent’s latest audited annual reporL Quellos Holdings, LLC
is a holding company of Applicant. See Part IT. 1(a) for consolidated %gngla_% .
Ae) Is coverage desired for any entity affiliated with applicant? Yes X No BRARE

____. . (&) _ Ifyss" slate entity and describe its function and relationship. See Part II. 1(g) for list and detail.
. _ %
3. (a) Total asset value of all accounts managed: -
Current Year (5/1/04) Previous Year (12/31/63)
o - s _s.:_-_lz'.'_zj-:;_, 1_:{]3.;_857 ¥ i - O S S AN ) $_ __1.1 ;?60 ;641_,8,90 R e T B e -

Largest Managed Account $553,121,520 as of 5/1/04

(b) Asset value of targest account: $__ 1 araect Commingled FundwAccount—$2,230,555,003 as of
5/1/04
(c) Number of accounts lost during last-12 months and corresponding total asset value:

Four accounts were lost for a total asset value of $1,301,588,930

{d) Reasons for loss of accounts:
One account was a term note that expired; Other accounts were due to

.changes in commercial strategy.

(e) - Percentage of accounts for which the applicant acls as custodian: _None, other than as- general
partner .or managing member.

(4] Minimum size of accounts currently accepted as new accounts: $§ stated minimum for investors
in the funds is $2,000,000 to $5,000,000; Statéed minimum for a separately

managed account is $5@,000,000.

51835 (5/81) 2 '(9:93)
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4. Complete for all those accounts for which the applicant acts as Investment Adviser:

MARKET NUMBER
ASSET VALUE OF ACCOUNTS
. as of 5/1/04 as of 5/1/0%4

(a) Discretionary Accounts: _
ERISA pension & employee ' $1,2775994,271 3
benefit plans
Non-ERISA pension & employee ¢ 450,929,886 2
benefit plans

N/A
Mutual Funds $ N/A /
REITS $ N/A TN/A
All other accounts ¢ 11,684,096,391 82
Total.ﬁﬁ&e;luedaﬂaccmmts $ 13,413,020,548 87
(b) Non-Discretionary Accounts: '
ERISA pension & employee $ 0 0
beneflt plans
Non-ERISA pension and employee $ ‘0 A 0

___ benefit plans 3
. Al other accounts . $_800.151.309 T
market - .

Total B8R value of all accounts $_800,151.309 11

5. Does the applicant act as Investment Adviser for any multi-employer (Taft-Hartley), union or governmental
employee benefit plans? Yes _X Na {if "Yes" allach list of clients and dollar amounts of assets

managed.) Iivestors in QIP Ltd include Taft-l-lartley and other governmental plans.

—See-dttachment.- s S =

6. (a)
(b)
(c)
T (@)
{b)

May clients select their own brokers for exacutiuns? Yes No X

Are some client transactions executed by “in-house™ broker-dealer? Yes No_ X*
Name of “in-house” broker-dealer: _ Quellos Brokerage Segvices, LLC

Does the applicant recommend investments In speclalty. areas other than commonly traded securities?
Yes _ X No (Specialty areas include commodity futures, real estate, options, private
placements, unregistered securities, direct placements, oil and gas joint ventures, foreign securities,
limited parinerships of any types.)

If “Yes™, describe specialfy area and stale its percentage of (i) fotal asset value and (i) each type of
account as specified In 4 {a) and 4 (b}, (l.e., mutual funds, etc.)

See Capabilities Brochure under tab Part IT 1(¢) afd Part II 1(g) for
description of functions. i

8.  Does the applicant have measures instituted to assure that clients' plans ere in compliance with ERISA?

Yes

X No

9.  Does the applicant have procedures for decisions and executions when a portfolio manager is not available?

Yes

No

* to the extenf distributions from underlying funds are recéived as distributions
in-kind, the sale of such securities may be execited through Quellos Brokerage Services.

51835 (5/91)

3 (a/e3)
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© ="~ - ~(a)— ExhrFund'slatestprospectus; 0

10. (a)

*for Quellos Capital Management, L.P. and Quellos Custom Strategies, LLC
Other Income (annual): § 4,404,232

(b) Explain sources of other income: Invm;lt Income earned on general partner/

1.

‘managing member investments and interest on cash and money balances.

Insurer Limit ; Term

Current Directors and

Officers Insurance Palicy
Current Fidelity Bond
Other similar Insurance (describe)

12. Name and address of law firm acling as counsel: _ Various law firms are employed depending

on the matter.

lll. COVERAGE B; MUTUAL FUND PROFESSIONAL LIABLITY AND DIREGTORS AND OFFICERS LIABILITY AND
CONPANY REIMBURSEMENT (COMPLETE ONLY IF COVERAGE IS DESIRED):

1. .Attach copies of the following:

(b) Latest annual and quarterly report for each Fund; See attachment for Part II. 1(e).
(c) Statement of additlonal information for each Fund. N/A

TOTAL ASSETS
2. (a) NAMEOF - CURRENT PREVIOUS

EA FUND : YEAR YEAR .

,_S_gg__grrarhad ("h art

(b1) Name and address of advisers: __See attached chart above in 2(a) .. The address

of the advisers is 601 Union Street, 56th Floor, Stattle, WA 98101

(b2) Name and address of sub-advisers (if any): Nane

()

(d) Name and address of the bank or firm performing shareholder accounting services:

"3.  Number of offices of the Funds and the location of each; _Quellos’ Capital Manapgement, L.P. maintains

51835 (5/91)

with distributlon agents .

See attached chart in Part III. 2(&)

offices in Seattle, New York, San:Francisco, Menlo Park, Los Angeles and North
T a ng); &llos Custom egies, 5 ea
and New York. '

4 (9/93)

Page 1130
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4, (a) Have there been any changes or modifications in the inveshnént restrictions or limitations of any Fund
during the past two (2) years? Yes No_ X . If"Yes", please give full details:

No material changes

{b) Have there been any material changes in the administrative operations or investment policies of any
fund during the past two (2) years? Yes No_ X . 1*Yes", please give full details:

Other than to meet regulatory requirements

5.  Does any Fund ufilize 12b-1 distribution ptans? Yes No_x . [f "Yes", please state name of Fund
and fee percentage: N/A

6. Siale crileria used in selecting institutions approved for repurchase agreements, reverse repurchase
" agreements and lending of securllies whereln these Investments comprise more than 26% of any one Fund's
assets. (Please attach list of institutions.)

N/A

7. Do the direclors, officers, partners and frustees (as a group) of the ds or their [nvestment Advisers own

f ts hares of any of the Funds? Yes N . i “Yes” give full
mde‘aﬂorejan 5% of ffie outstanding, seere:ttac e?:l chart for detail ° g
8.  Are any portiolio fransactions executed by an “In-house” broker? Yes No_X . If *Yes", give

name of in-house broker.

9.  If coverage is desired for any enfity affillated with the Applicant, please state the entity and describe its function

and relationship: _See_regponse to Part 1T, 1(g)
10. (a) Name and address of the law firm acting as counsel: Various law firms are employed

depending on the matter.

{b) Does the firm supply a written oplnion as to the legality of any chanée in investment and management

policy?
Yes No__ X

51835 (591) . 5 ' ‘ - (or3)
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11. (a) "Name and address of the firm employed as accountant: - See attached

{b) State frequency and nature of auditing services conducted: Domestic:Funds are audited annually
based on'US GAAP. Offshore-Funds are audited annually based on IHternational

Auditing Standards °

12. Current Fidelity Bond in force:

Insurer:

Limit:

Term:

IV. COVERAGE C; DIRECTORS AND OFFICERS LIABILITY AND COMPANY REIMBURSEMENT (NOT
APPLICABLE TO FUNDS) {COMPLETE ONLY IF COVERAGE IS DESIRED):

1. Attadi‘oupies of the following:

(a) Latestannualrepor; Attached (see response to Part II. 1(a))
(b) Latest 10K report filed with SEC (if the Company Is publicly traded); N/A

{c) Latestinterlm financial statement avallable;  Attached

(d) Latest copy of the nofice of annual meeting of shareholders; ~ N/A

T7 T T 77 &) Lalestproxy statement;  n/a
(

f)  Certified copy of the indemnification provisions of the charter and the by-laws or partnership agreement.
Also, attach a copy of any sﬁmdarc_! indemnlficalion agreement. Attached

2. Listof entities for which coverage is desired:
BUSINESSORTYPE OWNED PERCENTAGE OF DATE DOMESTIC

NAME ~~~_OFOPERATION _~ BY _OWNERSHIP ACQUIRED ~~ OR FOREIGN

See respouse to Part II. 1(g) and Part III. 2(a)

3. (a) Annual Sales

SEE AUDITED:FINANCIAL STATEMENTS

(b) NetWorth (provided inm Part II. 1(a))

(c) Total Assets

4.  Sfockownershlp (information includes shareholders holding Quellos Group through
Quellos Holdingtg, LLC)
nding

(a) Total number of common shares outs 68,064,051
(b) Total number of common stock shareholders 48
51335 {5{91 ’ . 6 ma’
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*directors and officers hold interests” through Quellos Group -and Quellos Holdings, LLC

their direct and indirect holdings tonstitute a2 pércentage of QG interests outstandi:

{c) Total number of common shares owned by ils Directors (direct and beneficial) 75.65%

(d) Total number of common shares owned by its Officers (direct and beneficial) who are not Directors 4,79 7

(e) In the event any shareholder owns 5 percent or more of the common shares directly or beneficially,
designate name and percentage of holdings. _See thart in response to Part II. 1(g)

() Please designate if there are any other securities convertible to common stock. If so, describe fully.

None

8, Complete fist of all directors of parent company by name and affiliations with other corporations.

Attathéd. The ‘board of directors has Special. Advisors for which
we also request coverage. ;

6. Complete list of all officers of parent company by name and affiliations with other corporations. -

See above and see attached for affiliations with other entities.

-—-=7. "It agread that e Organization will fle with the Company. a%. soon as they become available, a copy of each

registration statemént and annual or Interim repart which the Organization may from time to time file with the
Securities and Exchange Commission. .

THE APPLICANT DECLARES THAT THE STATEMENTS SET FORTH HEREIN ARE TRUE. THE APPLICANT
AGREES THAT IF THE INFORMATION' SUPPLIED ON THIS APPLICATION CHANGES BETWEEN THE DATE OF

. THIS APPLICATION AND THE EFFECTIVE DATE OF INSURANCE, APPLICANT WILL IMMEDIATELY NOTIFY THE

COMPANY OF SUCH CHANGES, AND THE COMPANY MAY WITHDRAW OR MODIFY ANY QUTSTANDING QUO-
TATIONS AND/OR AUTHORIZATION OR AGREEMENT TO BIND THE INSURANCE.

IT IS AGREED THAT THIS RENEWAL APPLICATION IS A SUPPLEMENT TO THE APPLICATION(S) WHICH ARE
PART OF THE EXPIRING POLICY, AND THAT THOSE APPLICATION(S) TOGETHER WITH THIS RENEWAL
APPLICATION CONSTITUTE THE COMPLETE APPLICATION THAT SHALL BE THE BASIS OF THE CONTRACT
AND SHALL FORM PART OF THE POLICY SHOQULD A POLICY BE ISSUED.

SIGNING OF THIS APPLICATION DOES NOT BIND THE APPLICANT NOR THE COMPANY TO COMPLETE THE
INSURANCE, BUT IT IS AGREED THAT THIS FORM SHALL BE THE BASIS OF THE CONTRACT ‘SHOULD A
POLICY BE ISSUED, AND IT WILL BE ATTACHED TO AND BECOME PART OF THE POLICY.

' 51835 (5/01) 7 ; (9/93)
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ALl WRITTEN STATEMENTS AND MATERIALS FURNISHED TO THE COMPANY [N CONJUNCTION WITH THIS
APPLICATION ARE HEREBY INCORPORATED BY REFERENCE INTO THIS APPLICATION AND MADE A PART
HEREOF.

IF A POLICY IS ISSUED THE APPLICATION IS ATTACHED TO AND MADE A PART OF THE POLICY SO IT IS
NECESSARY THAT ALL QUESTIONS BE ANSWERED IN DETAIL.

NOTICE TO NEW YORK AND OHIO APPLICANTS:

“ANY PERSON WHO KNOWINGLY AND WITH INTENT TO DEFRAUD ANY INSURANCE COMPANY OR
OTHER PERSON FILES AN APPLICATION FOR INSURANCE OR STATEMENT OF CLAIM CONTAINING ANY
MATERIALLY FALSE INFORMATION, OR CONCEALS FOR THE PURPOSE OF MISLEADING, INFORMATION

" CONCERNING ANY FACT MATERIAL THERETO, COMMITS A FRAUDULENT INSURANCE ACT, WHICH IS A
CRIME. IN NEW YORK, A PERSON WHO COMMITS SUCH CRIME SHALL AL SO BE SUBJECT TO A CIVIL
PENALTY NOT TO EXCEED $5,000 AND THE STATED VALUE OF THE CLAIM FOR EACH SUCH VIOLATION.”

Quellos” Group, LLC

| Signed: 4/ 97\7%

Date: June 22 2004

Title: - Chairman and President
(must be signed by the Chairman of the Board or the

- hm e e — - President if a torporation, General Parines if a partnership).

51835 (5/91) 8 (9/93)
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PLEASE READ THE FOLLOWING STATEMENT CAREFULLY AND SIéN BELOW WHERE INDICATED. IF A
POLICY {S ISSUED, THIS SIGNED STATEMENT WILL BE ATTACHED TQ THE POLICY.

The Insured hereby acknowledges that helshelit is aware that the limit of liability contained in this policy shall

be reduced, and may be completely exhausted, by the costs of legal defense and, in such event, the Company
shall not be lable for the costs of legal defense or for the amount of any judgement or settiement to the extent

that such exceeds the limit of liability of this policy.

The Insured hereby further acknowledges that he/shelit Is aware that legal defense costs that are incurred shall

be applied against the retention amount.
Quellos Group, LLC
Signed: W ﬁ_,é_

Date:  June 22, 2004

Title: ___ Chairman ahd President
(must be signed by the Chalrman of the Board or the
President if a corporation, General Pariner if a parinership).

51835 (5/81) ' 9 - (0/93)
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a comprehensive and mﬂwmd.s!ralesy. a dlsn_pllned management

.. process and a meaningful cemmilment of resources.. Forl!mereasmﬁ,
rnany substantial pnuate clients and institutional invesfors worldwide have",
ﬁrr'ed to QUE?ICG

Whether it is n_avkatire the maze of potential investment options and -
evaluating managers, ﬁa_sigru‘ng and implementing a mmpla( ﬁx_p(afu.-.mg
strategy, managing the administrative affairs of a l.:tmily om or executing a
sizeable securifies transaction, Quellos is distinguished by the resources and
expertie i brings in delivering value-added financial sofutons for s cless.
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]

( QUELLOS GROUP OVERVIEW

Quellos is a financial boulique dedicated lo providing integrated financial
_ solutions that address the broader needs and goals of each client. Since
the firm's founding in 1994, Quelios has provided leading-edge investment
i ‘management services as the comnerstone o meeting a client's financial
— objestives- From this foundation, significant value is added-by.creating a -
comprehensive and customized financial solution that carefully analyzes
and integrales investment strategies, tax planning, capital market activities
. and broader financial affairs. Quellos” services span three areas
- of core competency:
- Investment Management
- Financial Advisory
Brokerage Services )
These core compelencies emanate from a corporate culture and a team
of professionals that emphasize integration, collaboration and innovation.
While services are offered independently, Quellos strongly belleves there
is tremendous benefit in applying an integrated and holistic approach. For
example, while many investors and other financial advisors focus solely on
investments withowt regard to their tax implications, Quelios concentrates
on maximizing after-tax retums without compromising investment flexbility.

- INYESTMERNT
BMANAGEMENT

FINANCIAL J
ADVISORY

QUELLOS GROUP

SERVICES

BROKERAGE ]

A comprehensive solution emerges from the breadth of experience and

collaboration of Quellos” diverse and formidable team of professionals.
A universal passion exists to provide each client with the best solution
regardless of iis orgination. Every employee is aligned and singularly

.. focused.on adding value for each client. Quellos' team-oriented culture

avoids the encumbrances of bureaucracies and fiefdoms thatoften plague
larger financial-service organizalions. This culture is reinforced by a unique

. compensation model, the lack of geographic boundaries and a flexible

management structure.

Through its extensive, collective experience, Quellos recognizes that
uncertainty and change are inevitable and a static solution Is Inferior.
Quellos avoids complacency and hubris by relentlessly striving to further
develop innovative ways to achieve each client's objectives and
enhance results.
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Quellos' investment management goal is to
create optimal portfolios that targer a clienr’s
risk and reward objectives in the most

tax-efficient manner.

INVESTMENT MANAGEMENT
Quellos' investment management services are based on a core philosophy
that global capitel markets are characterized by varying levels of market

_ efficiency that directly impact an active manager's po‘ter;tial to add value.
In an efficient market, there is a high dg'g_reeol'eompetitlon among
participants as information is rapldly and widely disseminated. As a resuit,

benchmark after considering fees and trading costs. In an iriefficient
market, however, a lesser degree of comipelition provides greater
opportunities for active managers to use specialization and skill to
capitalize on these inefficiencies. Furthermore, the higher the degree of
inelﬁdm_r:y within a certain markel, the wider the dispersion of returns.

To pursue superior, risk-adjusted returns for its clients and principals,
Quellos’ investment aclivities draw on a unique collection of experts with
financial backgrounds including:

Senior investment professionals responsible for managing the assets
of multi-billion dollar investment portfolios;

Portfolio managers, proprietary traders and investmenit bankers
experienced in a wide variety of financial instruments and markets;

“Big Four” audit experience and investment operations
professionats; and

Risk management professionals experienced in building proprietary
tools and evaluating the risks inherent in specific Instruments,
siralegies and markels.

Page 1139
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Quellos fundamentally believes that aligning incentives between the
investment manager and the investor leads to gréater care in the
management.of funds. For this reason, Quellos has committed personal
and corporate funds alongside their investors and, where possible, emplays

fo take undue risks with client capital.

Based on its underiying investment philosophy, Quelios’ Investment
management services are designed to:

Actively manage Alternalive Investment Strategles allocations involving
both Absolute Return Strategies and Private Capital Strategles through
a fund of funds approach;

Atlocate fixed income and cash allocations to financlally engineered
portfolios largeting specific client objectives; and

Passively manage (index) or employ Alpha Transport Strategies for
traditional equity allocations.

Alternative ln\restrr!erl‘l Strategies.

Quellos devotes considerable resources to Its investment efforts In
Alternative Investment Strategies, which seek to generate superior risk-

* adjusted returns by exploiting market inefficiencies. These strategies are
~a-fee structure primarily based-on-adding value and-reducing the-potential - -~ -~y pically divided based on liguidity boinclude Absohits Retim Strategles,

often referred to as hedge funds, and Private Capital Strategies or

private equity.

Quellos believes the best approach in these sectors involves assembling

a portfolio of independent investment managers instead of relying on one
firm. The disparity among top; median and boltom performing alternative
investment managers is considerable. Therefore, the challenge of building
and managing an optimal portfolio requires a substantial, proactive effort
in all aspects of the investment process. To successfully manage billions
of dallars for its global clientele, Quellos has assembled a deep and
experienced leam of investment and operations professionals. Supporting
this team is an annual multi-miflion doflar technology budget earmarked
for developing 'propriatary informalion management, risk management
and client servicing tools.
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f—————— INCREASING POTENTIAL FOR INVESTMENT MANAGERS TO ADD VALUE —————————

Abselute Return Strategies (Hedge Funds)

These strategies seek to capitalize on market inefficiencles within a wide

‘range of marketable securities. By isolating these Inefficiencies and

minimizing uncontrollable macro variables, such as the overall direction
- dequﬂynmmwlmmﬂmmbhmlargabsduhm.
even in declining markets. Due to the unique and superior risk-adiu;t;d—
retum profiles, Quellos refers to these as "stay rich™ investment strategies.

The wide variety, complexity and degree of risk associated with Absolute
Retum Stralegies necessitates the commitment of extensive resources in
four critical areas: *

Manager identification demands a diligent, proactive efforl tn overcome
the dearth of publicly avallable manager information. Often, the best .
investment managers are the most difficult to identify since they are
adequately capitalized and focus on performance-related issues rather
than marketing.

Manager evaluation focuses on the existence and sustainability of a
manager's compelitive advanlage or edge. Fundamentally assessing
this edge provides a more refiable basis for allicaling assets than the
refiance on historical performance resulls.

Portfollo construction balances the capabillities and risks of the specific (
investment managers and strategies. By diversifying across markets and
instruments, Guellos targets portfolios less susceptible to adverse
conditions in any one sector of the capital markets and eliminates the
futile sta ofaIEmpﬂng maorred!ytma markels.

Risk managerrmt seeks early ﬂermﬁcatton af wtermal prnblems that
may jeopardize the integrity of a manager or stralegy. A dedicated team
of seasoned professionals use sophisticated, proprietary technology to
continuously implement quantitative and qualitative methods In analyzing
managers, strategies and underlying positions.

Quellos offers clients several ways (o participate in one of the most
successful investment programs in this asset class. Clients can investin a
variety of broadly diversified commingled funds targeting pre-defined risk
and return objectives or establish a customized fund taifored to meet their
individual objectives. Quellos' investment management services are
available to US taxable, US tax-exempt and non-US investors.
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performance mandates an experienced, wéil-reammda'id dlsdpﬁned -
. Investment approach. Co.

INVESTMENT MANAGEMENT

Private Capital Strategies (Private Equity and Venture Capital)

" These Strategles offer the potential to deliver the highest risk-adjusted
eetumns of any asset class by exploling the Inefficiencies inherent in ifliquid *

private investménts, such a5 venture capital and leveraged buy-outs. The -
Iurg—lerm mmreufﬂminmsandmemdadispaﬁw&lmnaw

Managing a fund of funds in this asset class is synergistic and sirilar in
many respects Io the approach employed for Absclute Relum Stralegies.
While there is beneficial overtap in sharing resources, there are key
dlsﬁnctkmsgimhe'smwoﬂhe udderlying investments:

_+ Manager selection refies not only on idenlif;nngand thorouighly
" evaluating potehtial candidates, but also negotiating i opportunity

. toacu:alh!inﬂlellm'mssmop-hermmgasmsqﬂsthﬂs
deep and long-standing refationships with the underlying investment
professlonals. .

 Portfolio construction emphasizes the paramount importance of
mitigating risk by diversifying across multiple continuums including

underlying managess, strategies, fime perlads, industry sectors ’

and geography.

8

Pmﬁoﬂomonﬂmhrgusuiﬁulgmﬂmbng-hmnamafﬂme
itwshnentshstegnes.}\regularard proactive dialogue with the
Investn'uantn'anagerstrim for earty intervention of troubtiled investments

and the identification of botenlial new.investment opportunities.
__. Distribution management s required since many managers will often

distribute securities In the undarlyhg cumpanles Quellns wm saekto T
effectively and efficiently Iquidate these distributions in a timely manner
so that proceeds can be returned to the investor. :

Quellos offers commingled investment funds in a broadly divérsified
portfolio of Private Capital Strategies. Additionally, specialized funds

can be dedicated to specific strategles such as early-stage companies,
mature-stage companies and real assets.. Real Assets Strategies combine
inflationary protection, associated with holdings such as real estate, imber
and energy, with the npp&ﬁnily to particlpate in highly inefficient sectors
of the capital markets. Separate account capa[ulmes are available for either
broad or specialized portfolios.
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INVESTMENT MANAGEMENT

Traditional Fixed Income and Equify Management

Fixed Income Management

The global cash and fixed income markets generally represent the largest,
most efficient sector of the capital markets. Porifolio allocations o fixed
income are often divided among thase meeting specific fiquidity and
income objectives and those addressing longer-term strategic asset

" allocation objectives. Funds eanmarked for liquidity and income objectives

should be allocated to portfolios financially engineered and structured to
target a client's particular objectives. Whereas, funds earmarked lo address
long-term strategic asset allocation objectives should be allocated to either
an investment manager with the economies of scale and expertise Io target
2 broad-based fixed income index or to Alpha Transporl Strategies.

Equity Management

Quellos contends it Is highly unlikely that active equity management can
reliably outperform a broad-based domestic or international equity iridex,
-especially after the consideration of fees and taxes. As a result, Quellos
recommends this component of an investor's assets be allocaled to a

passive index or to Alpha Transport Strategies.

11

Alpha Transport Strategies

Quellos believes that Afpha Transport Strategies represent the next
paradigm for traditional investment management. Alpha is the additional
value generated through active management. The fundamental principle
behind Alpha Transport Stralngmisbexpa_r_\_c_i_ the sources that generate

" alpha, Instéad of belng forced to sefect only the stocks and bonds

contained in the relevant index, alpha can be generated by participating

in less efficient sectors of the capital markels. Quellos seeks ta significantly
increase the likefihood of outperforming traditional équity and fixed income
managers by generating alpha through the use of Absolute Return

.. Strategies and transporting the afpha to a traditional benchmark, Quellos

dﬁer;hlpmrranspmsmmgiasonabroadmnaenfdomes&cand
* *international equity and fixed income indices for US taxable, US tax-
exempt and non-US investors.
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IQue[los believes providih g financial advisory

services requires an integrated, strategic process

that encompasses issues relating to-the.
. management, utilization and distribution

of a client’s wealth.

FINANCIAL ADVISORY SERVICES (

Optimally addressing a client's financil objectives often requires more
than leading-edge investment management. An inlegrated, strategic
approach that encompasses issues relaling to managing, utilizing and
ultimately distributing a client’s wealth must be considered. Issues include:
how liquidity is to be generated; how after-tax retums are maximized;

o ST T T T T T T T how wealth s allocated To Suppart carrent and future lifestyle goals; tiow T
wealth is efficiently ransferred to subsequent generations and/or

+ philanthropic concerns; and how wealth is managed based on personal

; objectives. Though each client's issues are different, there are clear

! "besl practices” and economies of scale that are allributable to Quelios
narrowdy defined clientele.

While the scape of appropriate financial advisory services will vary .
depending on a client's current situation, goals, expectations and desired
level of involvernent, Quellos draws on its internal team of industry experts
i help clients navigate the intricacies and challenges associated with
prudently and efficiently managing wealth. To accommodate these various
= client situations, Quellos has structured financial advisory services into
] three core areas: Strategic Asset Allocation, Custom Strategles and Family
Office Services.
Strategic Asset Allocation
For a select group of clients, Quellos offers strategic assistance in
developing, implementing and managing an overall investment policy
customized to meet each client's needs and objectives. After a thorough
evaluation of a client's current and future financial goals, a tailored
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strategic plan is developed that incorporates retum objectives, risk
_olerance, liquidity needs, tax consequences and other special factors.
The key element of this plan is a strategic asset allocation that identifies
how each client’s assels should be aflocated across traditional and

altemative-investment strategies in a tax-efficient manner-Once~ -

implemented, the stralegic plan is regularly monitored, rebalanced and
madified to correspond with a client’s evolving circumslances and the
dynamic nature of the capital markets. Asset allocation is the prmary
driver to meeting a client's overall financial objectives and Qisellos believes
that meliculous atiention and diligence should be spent an this process.

Custom Strategies

Meaningful economic or investment decisions should not be made without
first carelully analyzing the overall tax and regulatory implications.
Achleving Quellos' objective of maximizing after-tax returns may entail a
sophisficated and innovative solution customized to address a clienf's tax,
regulatory and economic situation. These solutions may emplay structured
financial instruments, resourceful legal structures and complex investment
strategies. The effective design, Implementation and management of these
strategies require the collaboration of a team experienced in tax law, capital
market structuring, investment operations, regulatory issues and
accounting. Quellos’ role will vary depending on the needs of each client;
however, considerable time will be spent educating a client as to the risks
and rewards of various allernatives and collaborating with a client’s tax,
accounting and other professional advisors,

Family Office Services

Effective and comprehensive financial advisory services require execuling
and coordinating a muititude of activities generally performed by a broad
range of professionals. Quellos offers a complete range of financial advisory

""" Seivices designed specifically for private clients 1o simplify, coordinate and

enhance the wealth management process. Rarely is a standard pre-
packaged solution appropriale or effective. At times, Quellos acls as a
client’s family office; other times, it serves as a resource for an existing
family office and long-standing advisprs. After careful assessment of a
chient’s current, intermediate and long-term personal and financial goats,

" acustom portfolio of services is proposed that may include:

Strategic asset allocation

Income and transfer tax-optimization planning
Consalidated financial and performance reporting
Tax planning and compliance

Philanthropic planning

General business cash flow planning and budgeting
Family office management

Special advisory services — non-recurring projects,
many of which include asset acquisition and disposition
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BROKERAGE SERVICES
Successful financial management often requires executing 3 wide variety
of transactions in the global securities markels. These transactions may
include diversifying a core equity or option position; hedging complex
interest rate or foreign cumrency exposure; acquiring sizable positions in
specific fixed income or equity securities; implementing an asset allocation

Acting solely as a client’s agent, Quellos
Brokerage Services is exclusively focused on
executing each request in the most responsive,

proficient and cost-efficient manner,

—- -

firm, Quellos is unencumbered by serious confiicts or intemally imposed
restrictions prevalent at many traditional brokerage firms and acts solely

as an agent I scour “the Street”and obtaln the maximum execution levels.
The flexibility to use virtually any trading counterparty affords clients the
benefit of multiple firms competing for their order. Acting as an agent,

" prograim; or borrowing agairist an existing portfolio. To-meet these needs, =~ -~ -Quellos-places-a-high-priority on confidentialily-in.order o help.clients__._ _ . .

Quellos provides clients with a customer-driven approach fo executing
securities and derivative transactions throughout the global capital
markels. In a manner consistent with its core philosophy regarding market
efficiencies, Quellos refrains from recommending specific securities or
engaging in market-timing activities. Quellos is exclusively focused on
executing each client request in the most responsive, proficient and
cnst—elﬁcm manner. ‘

In today’s market, the difference between a well and a poorly executed
transaction can be material. A poorly executed fransacfion can be
disastrous. While advanced technology is valuable, nothing is more critical
than relying on experienced and knowledgeable market professionals
acting exclusively In a client's best interest. As an independent brokerage

maintain anonymity in the marketplace.

Quellos prides itself in providing clients with services and execution
capabilities usually reserved for large, top-tier institutions. This capability
promotes greater efficiency as costly and time-consuming steps can be
eliminated from the execution process. Quelias offers superior service by
eliminating the *middlemen™ and providing clients with direct access to
senior trading and operations specialists with decades of experience and
strategic refationships. Collectively, Quellos® vast experience, advanced
technology infrastructure and customer-driven approach enable the
thoughtful, efficient and discrete execution of farge, and often sensitive,
securily transactions as part of a comprehensive financial strategy.
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Contact Quellos via the Intetget:* - . _ B a eife v.o®
info@quefios.com - - rUE ' EEBEI TR

Further information’on the servicés provided by Quellos tan . ke -
be oblained by contacting: . . i S

" NEW YORK

667 Madison Avenue
25&\Floor . 4 E -
. New York, NY 10021 * "San Francisco, CA.94111°., - .
tel 212.609.4100 tl 4153655100 - © .- S
fx 2126094121 ., fax 4153655110 . - S

300 Sand Hill Road
Building 2. Suite 165 )
Menio Park, CA 94025 o an, 8
tel 650.9269123 A _

fax 650.9269150 . S !

SEATTLE

601 Union Streét

56th Floor

Seattie, WA 98101 . - -
tel 206613.6700
_fax 206.613.6710

- SAN FRANCISCO™.
150California Stregt, -+ ..

I
T

LONDON

‘Quelios Europe, Lid.

17c Curzon Street
London WLIBHU ™ _ -
Urited iGngdom |

tel +44 (0)20 7399 1700
fax +44 (0)20 7399 1701

LOS ANGELES

10877 Wiishire Boulevard _
Suite 2200 -
Los Angeles, CA 90024
_tel 3109544700

fax 310.954.4710 Qo e, L s e by
. 0 UK Financtal Sarvices fudhatty.
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OMB APPROVAL

:ORM ADV - : Estimated average burden

OMB Number: 3235-0049
Expires: November 30, 2005

Uniform Application for Investment Adviser Registration | hours per response.......9.402

Name of Investment Adviser:

Quellos Custom Strategies, LLC _ - :

Address: (Number and Street) _ (City) (State)  (Zip Code) Area Code: _ Telephone Number:
601 Union Street, 56th Floor Seattie : WA 98101- " (206)6136700

This part of Form ADV gwes information about the investment adviser and lts business for the use of clients.
" 'Ihginformation has mot been appruved or verifiéd by-any governmental authority.

Table of Contents

Ktem N Itemn Page
1 Advisory Services and Fees... 2

2 Types of Clients - o s "2

3 Types of Investmeats.. ' , 3

4 Methods of Analsis, Sotiféés of Inforination and Investmént Sfrategies TR 0 S

5 Education and Business Standards T4

6 Education and Business Background s T A

7 Other Business Activities. 4
8 __‘,_OﬂlerF;g_agqglInﬂnsﬂ?AmmsorAfﬁhaﬂog*_" mesremat e st s &

.9 Pmdpaﬁmorhﬂﬂwm Client Transactions 5

Q 10 Conditioixs for Managing Accounts 5

’ i1 Review of Accounts. ; 5

12 Investment or Brokerage Discretion : : 2T 6
.13 Additional Compensation AP e 6.

14 Balance Sheet : : §

Continuation Sheet. . i Schedule F

Balance Sheet, if required : ‘Sttiedule G

L (Schedules A, B, C, D, aud E are included with Part I of this Form, for the use of regulatory bodies, and are not distributed ts clients.)

Q : l’otentul pcrsons who ire to Fespond to u.: callection of informa-

tion contdined in this form are not required to réspond unless the ’
IR - ‘-fo‘l'lnrdnélpl‘gp-p cnrrcnt{y valid OMB mutml numbl:r .
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FORM ADV Applicant: SEC File Number: Date:
Partil-Page2 | Quellos Custom Strategles Lc 801- 56703 1211172003
) Definitions for Part I1 ' ' g
Related person - Any officer, director or partner of applicant or any person directly or indirectly controlling, controlled by, or (

under common control with the applicant, including any non-clerical, non-ministerial employee.

Investment Supervisory Services — Giving continuous investment advice to a client (or making investments for the client) ‘based :
on the-individual.needs of the client. Individual- ne.eds mclude, for example, the nature of other client assets and the- cllents pcr—
sonal and fa:mly oblxgahons . b . el .

L A. Advisory .Sévfées aniiﬁ‘m (chieske tﬁc'appli(;aﬁlg"bofcs) " For. Badityge ufservlcc. pmmded state the approxmm:c
s ] S PR R BT SRR U

% of total advisory billings from fiat service. éh;;em'_
Applicant; : , (See instruction below.) Estimate

-

B3 - (1) Provides investment supetvisory services
K (2) Manages investment advisory aoeouuixnot involving investment SUpervisory Services .—......

[ (3)Furnishes invéstment advice thruugh oqnmltaﬁous pot mcludcd in clﬁ:l.cr service dascn‘bed above
(i (4) Issues periodicals about semnncs by subscription ..,
B3 (5) Issues special reports about securities nat included in any servioe described above

£ (6)Issucs not as part of any service described abqve,nnycharts gtaphs,fmmtdas,orothcrdewcc,s which _
aalsmayuscmcvalmqsectmm :

£d (7) On more than an occasional basis, farnishes advice to clients on matters nof involving securities ..—-......cocee.s e
£ (8) Provides a timing servicé ........ .
[ (9) Purnishes advice about securitiés in any manner not described above

DODE GERaER

m;mta sho:uld be based on applicant's last fiscal year. pl,unnt has not completed its first ﬁscal vide
(P il —estimates- fudws?g: xlhugs-for—ﬂmtycar and smtc thaf the. percentzé)as Yo pro

=T 5 g R

B. Duesapphmtc:llany ofliw services 1lcheckgd above ﬁna.nclalplannmgorsomesunﬂar term?. .. E}';ﬁ@

C. Applicant offers investment advisory services for: (check all that apply)

(1) A perceutage of assets under management [ (4) Subscription fees .
B(z) Hdﬁﬂf E’:ﬁl‘zf e ST i RS ...,._..._:. ? _B-{s) Commimions: Wiy cedieai DR L, LR W
(3) Fixed fees (not incfuding subscription fees) ¢ (6) Other .

D. For cach checked box in A above, describe on Schedule F:

=  the services provided, including the name of any publication or reporl Lssued by the adv:ser ona
subscription basis or for a fee

«  applicant’s basic fee schedule, how fees are charged and whether its fees are negotiable

*  when compensation is payable, and if compensation is payable before service is provided, how a client
may get a refund or may terminate an investment advisory contract before its expiration date

aade

2. Types of Clients - Applicant generally provides investment advice fo : (check those that apply)

A. Individuals " '®8 E. Trusts, estates, or charitable organizations
[3] B. Banks or thrift institutions & F. Corporations or business entities other than those
listed above

tic Investment companies

@ G. Qt_hﬁr (desctil_:q_au Schedule F)
. DPensmna.ndproﬁ(sharmgplaﬂs' Al LA

'] i, Answer all lferns. Comp'[ele uncurm{" plgu i fnll, tm:l: An;mdta

Vith cxcoution page (page 1)
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- —{4. -Methods.of Analysis, Souircés of Information, and Investment Strateies.

FORM ADV Applicant: -SEC File Number: Date:

Partil -Page 3 .Quellos Custom Strategies, LLC 801- 56703 12/11/2003

(li Types of investments. Applicant offers advice on the following (check those that apply)

L)

A. Equity Securities H. United States government securities
(1) exchange-listed securities .
M (2) securities traded over-the-counter L Options contracts on:
M (3) foreign issuess (1) securities
(2) commodities

M B. Warrants
M C. Corporate debt securities 1. Futures contracts on:

. - (other than commercial paper) @ (1) tangibles * -

; o (2) intangibles-
i D. Commercial paper .
: K. Interests in partnerships investing in:
E. Certificates of depasit 2 & "

* (1) real estate
& F. Municipal séctrities (2) il and gas intefests
(3) other (explain on Schedule F)

G. Investment company securitics:
M (1) variable life insurance A L. Other (explain on Schedule F)
(2) variable annuities
&  (3) mutual fund shares

—— b o i e = = me— —— e — -

(. A. Applicant's security analysis methods include: (check those that apply)

T~ (D0 Charting @ & cyclical
(2)M Pundamestal : (5) O Other (explain on Schedule F)
_ .. ()M Technical . __ |

B. The main sonrces of information applicant uses include: (check those that apply)
(1)F Financial newspapers andmagazmus - (90 Timing services
(2)& Inspections of corporate activitics .
(3)& Research materials prepared by ofhers

(6) M Annual reports, prospectuses, filings with the
Securities and Exchange Commission

O] Oompany press releases
()4 Corporatz rating servioes (8) ) Other (explain on Schedule F)

C. The investment strategies used to implement any investment advice given to clients include: (check those that apply)

(1) Long term (5) 4 Margin transactions

(sar:mtm Eeld at least a year)
@ (6) 4 Option writing, including covered optious,
)Ea '(Sshoﬁ m! ﬁﬁ?ﬁn a year) uncovered options or spreading strategics

) 7l E -,
()R Trading (securities sold within 30 days) (") & Other (cxplain on Schedule F)

1. (4). Shoit sales

-

o= " Answer all (e, Complete amehded pagés i ful, circle amended ifeais wnd file wilh exceation page (page 1).
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FORM ADV Applicant: SEC File Number: Dare:
Partll - Page 4 Quellos Custom Strategies, LLC 801- 56703 12/11/2003
S. Education and Business Standards. ?“*
Are there any general standards of education or business experience that applicant requires of those involved in deter-  Yes o |
mining or giving investment advice to clients? (% ‘{:I
(If yes, describe these standards on Schedule F.) '
6. Education and Business Background. e b
For: ¥ '
+ cach member of the inve&tmdlt committee or group that determines general investment advice to be given to clients, or
* ifthe applicant has no invéstment committee or group, each individual who determines gcm:ral mvm;tmem adwcc glvq,u
to clients (if more than five, cespond only for their sypepyisors) = it
= each principal executive officer of applicant or each person-with similar status or performing similar functions.
On Schedulc F, give the: L "
* name . ' '. i v .- formal education after high school W 5o T :
* year of birth .. . . = businessbackground for the preceding five years
7. Other Business Activities. (cliedk ticse that vy,
{J A. Applicantis actively engaged in a business other than giving investment advice.
B. Applicant sells products or services other than investment advice to clients.
.[O.c _The Ermmp_lc husmms of app[lcant orits pnncapal f.xecuhve ofﬁcem myalves somcthmg othcr than
medmmvumﬂtadvi&:"" T s S a e U Mot 1 e s S e i
(For each checked box descxibe the other acfivities, including the time spent on them, on Schedule F.) c""
. i _ '\'...,.
8. Other Financial Industry Activities or Affiliations. (chetk those that apply) ¥

[ A. Applicant is registered (or has an appli;:ation pending) as a securities broker-dealer.

b4 B. Applicant is Tégistered (or has-an- a,pplleahonpcndmg) as.a futures commission merchant, commod:ty
pool operator or commodity trading adviser. ”

C. Applicant has arrangements that are mat&rml to its advisory business or its chents with a related person

who is a:
& (1) broker-déaler _ [0 °  (7)accounting firm .
.0 (2 investmeat company 0 (8) law firm - =

¥1°  (3) other investment adviser il (9) insurance company or agency

¥ (4)financial plannirig firm [0  (10) pension consultant

(5) commodity pool operator, commodity trading O (11) real gstat;e broker or dealer

adviser or futures commission merchant . '
M (12) entity that creates or packages limited partnerships

] (6) banking or thrift institution

(For each checked box in C, on; Sehcdule' F identify the related person and describe the relationship and the arrangements.)
D. Is appllcam ora nclated pmon a ge.nml panner in any parmersjup in Whll.':h clients are sohcrted to

E

et M

(If yes, dcscnheon Schedulc E.the parmershlps and what they mvest in. }

P

- Fgiat

T Aniwer U itGas:, Complete avebel PRgcs i Tl circls STheaded ems Al Ficwatl cxecafion page (page 1L
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('. i Parﬁéipa’ﬁun or Interest in Client Transactions.

C i

-FORNM ADV .| Applicant: SEC File Number: Date:
Partll - Page 5 Quellos Custom Stratégies, LLC 80(- 56703° 1211172003

Applicant or a related person: (check thosc that apply)
[0 A. As principal, buys securities for itself from or sells sccurities it owns to any client.

@ B. As brokeror agent effects securities transactions for compensation for any client.
E] C. As broker or agent for any person other than a client effects transactions in which client securities are sold to
. or bought from a brokerage customer.

F4 D. Récommends to clients that they buy or sell socunhes or investment products in which the applicant or a related
+ person has some fimancial inferest.

o @ B: Buys or sells for itself securities thdt it also recommends to clients.
(For each-box checked, describe-on Schedule’R when the applicant or a related person en'gagh's in thése transdctions and what
restrictions, internal procedures, or disclosures are used for conflicts of interest in those transactions.)

10. Conditions for. Managing Accounts. Does the applicant provide investment supemsory services, manage investment advisory :
accouits or Hold jtself out as providing firiancial planning or some.similsrly teimed services and impose a mmtmum dollar g&;, N., :
value of asséts or othier conditions for starting.or maintaining an account?

(If yes, describe on Schedule F.)

11. Reviéw of Aécontits. Ifa:;;plicant provides investment submis;srj_scrvicéi, manag.ﬁ investrent advisory accounts or hold;v
" itself out as providing financial planning or some similarly termed services:
A. Describe below the reviews and reviewers of the accounts. For reviews, include their frequency, diffefeat levels, and
triggefing factors. For reviéwers, {nclude the number of reviewers, their titles and functions, instructions thcy recewc
, from applicarit on performing reviews, and number of accbunts assigned each,

SeeSdtedtﬂeF

B. Describe below the nature and frequency of régular reports to clients on their accounts.
See Schedule F

Atisiier JeIES. ‘Corplpizaineddd pages in Tallcele. mictded itemis apd e will Hevution page (paged). N
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FORM ADV Applicant: SEC File Number: Date:
Part Il - Page's "Quellos Custom Strategies, LLC 801- 56703 12/11/2003

12, Investment or Brokerage Discretion. 2
A. Does applicant or any relatéd person have authority to determine, without obtaining specific client consent, the:

(1) securities to be bought or sold? -

.

WEr .

(2) amount of the scourities to be bought, or sold? ............ i— — e

A

iy e
>
.=l

o

&
,E.:,‘\_-
e

J, _\.

: 3 broker g denoe 10 b U567 e et b
{4)eummlssmnralespmd'? 3 et ensisiwisiapabiaadiiaagd .""'*
i ..,'.-\-'- -'.- i .'.":‘_-'_ W { et s __; - . '_. & .-;I:"-".ﬁ:"- e _9.‘-1.-.__-_" ,..\_‘..-:-,: IS S Forein Hren u_-—,,;_\p,- :-'?f'
B.. Doesapphcanf'ofarelaicﬂpersonsuggwtbmkcrsmélmm;s? HAS : ;. e

* " Foreach'yesanswerto Addeseribe oy Schedule F any: Aimiiftins on the attho For edth- y:& 1 R(S),’AG)‘O?'B
oA describe on-Schedule Fdhgﬁmﬂm considered in seiectin"‘g*bmkarsmd ﬂgten‘ﬂm%; ‘the regsuniblenesy:of: thcﬁmfa}ﬁm

. l.hcpmdud;,r&wamhandsotwcos S reis ow o

< th“ clients may pax mmmlss;pns lugher ﬂm thqacobtamsblc ﬁ-om o,}hcr brokers in retum fcr those pmgucts
and services! v

- a

. whﬁhur rcseamh is used-to se.moe alipfapphwms acwunls nr;us; those agcounts paymgfor it; and

. return for products and research services received.

sions. Ifﬂw.vahle ot—pmdmls, rﬁearch a.nd services gw\i}ﬁo&l& gp;xlkknt’br a tElatr.d.pcrsbn is'a factor, di:sen'bﬁ. "' SR

.‘_._u' I

- anyproeednrckthcapphdﬁtuseddunngﬂicIastﬂscalyea:todlmélchentu'ammchaqstoapar‘hmlarhrokerm . s

13. Md.lttonal Compensatmn.
" Does the applicant or a related person have any arrangements, oral or in writing, where it
A. is paid cash by or receives some economic benefit (including commissions, equl.pme.nt or non-research services) from

o — .

, a non-client in conneet:on with.giving advice to clients?
B. directly or indirectly compensates any person for client refercals? .
T T T {(Hor each es, describe tié arrangements on Schedule By U o om e

Yes- - Bip-

Yes--. No- |’

) 14. Balance Sheet. Applicant must provide a balance sheet for the most recent fiscal year on Schedule G if applicant:
5 + has custody of client funds or securities; or

* requires prepayment of more than $500 in fees per client and 6 or more months in advance

Has applicant provided a Schedule G balance sheet?
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ighsd:l;vl: of - - Applicani: SEC File Number: Date:
rm . :
Continuation Sheet for Form ADV Part il Quellos Custom Strategies, LLC 801- 56703 _ 12/11/2003
(Do not use this Schedule as a continuation sheet for Forra ADV Part [ or any olher schedules.)
. Full name of applicant exaclly as stated in Item 1A of Part [ of Form ADV: IRS Empl Ident. No.:
Quellos Custom Strategies, LLC 91-1976232
Item of Form

(identify) . Answer

];;;‘c &‘Q;:'&-;g'- ; . | B - y? > . " % e s

Profssrmai% opinicina w’ﬂl%taie, anvdig Sther i
that: thgre wﬂlmtbe a cha m law or tbat fhe Intamal_RenmueSewiee wﬂl fiot -

- | eauiEpien yéfﬁ}iﬁitadmtw tefﬁm,mmemt éha.cge,«br
: ﬂiea'sp‘éﬂmmtdfe'ﬂwf plrtilties. fii &dtﬁﬁﬁmbu the AdviSory servités-described

above, the Registrant may alsd, in cerfain limited tircumstances, advise Funds’

2 (:dz'ﬁned below thiatinvest in 6ther Fiinds managed by its affilfate Quellos Capital

Managemant, L.P aiid that p‘d:sue‘(judles ARS(défined: beiow)

el - ——— e e SR . —— LS

athial

T Curmpietskitnded prges n Tl chrelc sviendad oo and e Wit Exveutioi page (pnge .
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gched;ng of Applicant; SECFile Number: Date:
om .
Continuation Sheet for Form ADV Part Il Quellos CulemISh'ateglEi., F.LC 301- 56703 12/11/2003

(Do not use this Schedule as a continuation sheet for Form ADV Part ] or any other schedules.)

L.

Full nmeofappﬁcammnﬂya‘sstmodin Item 1A of Part [ of Form ADV: IRS Empl. [dent. No.:

Quellos Custom Strategies, 1LLC . 91-1976232

1946 as amended pursuant to Sech,on 3@_@1}!&1’ 3(c}(7) thierenf.
Funds and investment furids in which thesé clients intest are eﬁhetc@mmodi{;y-paols
that are exempt (i) from certain repo:hng, memdkenpmg.and disclosure pequirements
puirsuant to Rule 4.7 under the Commodity. Bxchange Act (“CEA”), or (fiyffomthe. .
negmttaﬂon and ralated reqmremmts pnrsmmt to Rule 4.13(a)(&) or (4) under the

: 5}5.-?*5.. a1

T ._.,-,‘.:.
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Sctietfule F of
- Form ADV

Continuailun Sheet for Form ADV Part il

Applicant SEC File Number, Date:
Quellas Custom Strategies, LLC 801- 56703 12/11/2003

(Do not use this Schedule as a conmmahon sheet for Form ADV Part I or any other schedules.)

Full name of applicant exactly as stated in Item 1A of Part [ of Form ADV: IRS Empl. Ident. No.: ‘
Quellos Custom Strategies, LLC s 91-1976232
Item of Form
- (identify) Answer
lbqad,mory neiaﬁnmtugpmuam o

b

nc&mqn;‘:;.}"

RS .
M s Ak
S Sy
. Y
' L% ]
., 4
kS
~ ..“ Wt
LR
s

ﬁg&gteiahmlupmmniw 2 __’

sar in agtegrs:. 1f an: Sy
mn, “thie deﬂ{ract“wﬂf shibuhsé?[tﬁﬁ g

bas:s uponwﬁtﬂtfaes will be: vgbaied s;-)r wa.ﬁrﬁe?.

a. A . = 4t ks R :. - 5 B B j .
Easisg:ﬁusm&n’emﬂuﬁzgmeml @wﬁéﬁmmbm smmy' Sfthese
policies amlyfomﬁums is sarfe;ﬂr uﬂd‘aﬁugmfotmahon ofithow. a;ﬂmm: may -

] abtam a&diﬂaml mfm:mh&bn.

— e s ey ,-_T- e i

voling dacisiéns solely in the best intkests- -of cliexits-for whicti it ménages asséts. In
fulfilling its:abligations to- dianis,—l?eﬂslmﬂhmllﬁc&m amannerwhich is.intended to

| enhaiice the 6conomic value,of the undeflyitig:investmerits held ir client accounts.

Fhus, this process may inclyde a cost-beriefitanalysis to' determine whether the voting

" lofd clmntis proxy is inthe cliént’s bestinterest. In addtﬁgngﬂggstnnt will take steps

to avoid material conflicts of intexests between the interesis of Registrant and its
affiliates on the one hand-and the interests of its clients-oni the other.

Clients of Registrant can obtain a cop;v of the Poficies and Procedures or information
on how Registrant voted their proxiés by contacting the Managing Director of

Investment Operations at (206) 613-6700 or pbonde@quellos com.

O PP

—— e e - _..--_._;_.

) Whenvetng promé&fbrchm.t acedants, gigta;ngs pnmary ob;ecl:tve isto: nmke

 Compiete ameids paget e Fall, crcle ameqded eams and. Ble widh execatan pags (Joge1). — 1
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Schedule F of
Form ADV
Continuation Sheet for Form AD‘V Part 1]

Applicant:
Quellos Custom Strategies, LLC

SEC File Number:

801- 56703

Date:
12/11/2003

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other s;cliedules.)

I.  Full name of applicant exactly as stated in Item 1A of Part I of Form ADV:

IRS Empl. {dent. No.:
91-1976232

Quellos Custom Strategies, LLG

. I i M _“‘.‘.‘ 2
: ; i) g ol Bt ~¢§ﬁ@ﬁwﬁ

"
{
'
1]
;: i . . s
i . e, s ot . ot AL = R
- - - s Thad e G . i "
= - ‘ b - o e
‘. *
% - .
- B .

Cnmi[ﬂc amerided mgcs iﬂﬂfuﬂ? cj'ﬁ:le amended: ﬂ

Sedin el

mid@twau: il "'hho‘

?ﬁ o
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Schedule F of
Form ADV

Continuation Sheet for Form ADV Part 1l

Applicant: SEC File Number: Date:
Quellos Custom Strategies, LLC 801- 56703 12/11/2003

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)

C. “Full name of applicant exactly es stated in [tem 1A of Part [ of Form ADV: IRS Empl. Ident. No.:

Item of Form

Quellos Custom Strategies, LLC . 91-1976232 .

Answer

(identify) -

e
v AR

1 .

- &

rﬁﬂﬁfm%mﬁhmwﬂmﬁehéhmmuﬂéﬁmr@w&méf”

BA-Business Administration/ Accoumi‘gg,'l'm m’fj"dw
Ezazseutmrﬁu ,&/Ey%? i uf

eyl Glarvit .. o ”'53 . '-:4 hw«f
,_&EwnmmwiPmﬂpﬂLQmﬂwaoup+ ST e
Ehm@&@@@ﬁ@ﬁﬂﬂ@ﬁ%aﬁ&ﬁ@ﬂmmCqﬂd :

: ]ﬁfﬁﬁ:{’mb ]}H&tﬂl‘?aﬁdﬂ PE]iniei’Ebs P _‘: ih, -

03785-07/' 98; Managing Dwector, @pperﬂ\einfer&.ﬁd,
BA:Social and Behavioral Scierices, 1978, ]ofms Hopkins | Unwensxty

B&te OfBIIﬂ‘L 9!.4/56 e e i et S R e S o S T e L

Bruce M. Dresner

01/02-Present, Member - Investment Committee, Registrant :

10/99-01/02, Vice President fof Investments and Chief Investment Officer, Columbm
University

BA, Economics, 1969, University of Miam; MBA, 1971, Amos 'I‘uck School, Dartmouth
College i

Date ofBuEh. 1/28/48

v

e ESliowing ake members of Registrant s Investthint Comuiitéesial/ or Portfoliar
i o

R . - - - - - e e g &t . T Uik . S Pe Sowa 4k Spr

Couiplete amended pages in full, circle ameaded items and file Vith-execution page (page1): -
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Schedule F of

Schuduia] {applicant: SEC File Number: Date:
orm z
Confinuation Sheet for Form ADV Part it {Quelos Custim Strategies, LLC 801~ 56703 1211112003
(Do not iise thig Schedule as a continuation sheet for Form ADV Part I or any other schedules )
I.  Full pame of applicant cxactly as stated in Ttem LA of Part [ of Form ADV: IRS Empl. Ident. No.:
" Quellos Custom Strategas e : 91-1976232
Item of Form
('ldmnﬁf)
5 -ﬁf‘&amﬁl‘aﬁdml&‘ 2957, Umvemty af-
L{m i&s&f &cngemmﬁﬁﬁﬁmﬁwmm .

:' "': g™ s ” ,;.-:' i 2

. Page 1163 ' -
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Schedule.F of
Form ADV

Applicant: SEC File Number: Date:
-fQuellos Custom Strategies, LLC 801- 56703 12/11/2003

Continuation Sheet for Form ADV Part Il

(Do not use this Schedule as a continuation sheet for Form ADY Part 1 or.any other schedules.)

Full name of applicant cxactly as stated in Ttcm 1A of Pact I of Form ADV: "TIRS Empl. fdent No--
Quellos Custom Strategies, LLC : 911976232
Ttesi of Form
(identify) Answer

6. Contirided

G ' 3¢ ;:h}."ﬁh‘f'eﬂt @f&cazand T‘nme;pa'&(ﬂtfeflbs GTOFP: I-T-C
. . . Régﬂ

%@wﬂ .

Bs—molqum Utisgess
Law; LEM Taxation, 195!6’ Jew York Bﬁﬂvm SitisolofLaw::
Baj;eofﬂu'ﬁh. T2/04/56; ,

by aé.‘dfue” im_ﬁ&m ﬁnlge, Clarﬂt, anﬁén, Greensbam, Mcorald , $hite: and

Wilk, the fdllowmg are pl‘ﬁmipa! execitive. oﬁicers of Registrant:

Marie'M. Bender
08/00-Present, Principal and General Couxue'[, Quellos Group, LLC
02/60-Present, Principal and General Counsel, Registéant -

___|.02/00-Present, Principal and General Counsel, Quellos. Capital Management, LP... .. ..

01/ 01-Present, Principal, Chief Comp!mtce Officer and General Counsel, Quellos
Brokerage Services, LLC ;

02/00-Preserit, Principal and General Counsel, Qaellos Fixed ]'.ncome Advisors, LLC
03/90-01/00 - Managing Director and Asscx‘:late General Counsel, Trust Compa‘n}r of
the- West and its affiliates.

BA-Political Sdence, 1976, Cahforrua Stahe University, San Jose; JD, 1979, Georgetown
Un'ﬂrersif;y Law Center

Date of Birth: 11/25/54

‘,gfxaas,,m]aa, 1995,£a;dfzam merersxty Schoolof

Corlc g aafied foges i Tul, el ieaded e and T with cxecnton pag pugsT)--_

- Page 1164 .
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ﬁghedule F of : Applicant: SEC File Number: Date:
Coniation Sheet for Eorm ADV Part It | Quelios Custom Strategies, LLC  [so1- 56703 12/1172003

. (Do not use this Schedule as a continuation sheet for Form ADV Part [ or any other schedoles.) ~
1.  Full name of applicant exactly as stated in Item 1A of Part I of Form ADV: IRS Empl. Ident. No.: L9

Quellos Custom Strategies, LLC 91-1976232 )

Item of Form
(identify)
i
C
T ,

Page 1_165




21626464

Schedule F of _ Applicant: SEC File Number: - | Date:

Form ADV .
Contlnuation Sheet for Form ADV Part If Quelios Custom stalegnas. LLC 801- 56703 12/11/2003

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)

Full name of applicant exactly as stated in Jtem 1A of Part [ of Form ADV: IRS Emapl. Ident. No.:
Quellos Custom Strategies, LLC 91-1976232
Item of Form ’
(identify) - . Answer

7B;

g.mvestghyn;admsé@; achwheq miay rel.aiae he bwa.den miaiﬂ plamﬁﬁg
( ? i;

5 s aetcun%‘ﬁ:i‘ﬁs:ﬂr a&rerwise) l'a'
‘Memesmlenttemiﬂs. FRECIIN

=y _-.- B |" S '-a...;'.—.’.a..,.. ';-_'_-_;_' :-..:4,1_,-_«'.',;’.:._ ‘ :
8.C (L3 4;,5,12) & Regzstrant is unidér cammon coni:n)l with tiwo other reglst:ered mvesiment ad#nsers,
g];} e - | Queilas Capital P (1QCMTI(SEC File:Ng. 801-49077)-and: Quellos -
| Fixe;; incomg ﬁde’qm‘&@ ("Qﬂ'&") {SEC File No.:801-57047). «@ECM's core busiriess
providing: @cae-ﬁo:uxy assetmanagerientaiid advisory servicesto clients,

mduding Fiarids, that invest, hrouph a multi-manager “fuind &f Feinds” strictyre, in
private investment vehicles (“hedge-fimis”)- managed By external investméntadvisors
b BERE SRS 'ﬁﬁﬂﬁ@"ﬁiﬁc@:ﬁ%ﬁ?@w_ﬁy act as mahager to: Fusuds- hat invest
C_' o : | fubstangially all. of ﬂxe?r#méwu%‘mmds Matpursae Guellos ARS. apd: that are

; ‘ " .| managed by QCM. QCM; tHioughils subsidiary; Quellos Privats Capital Markets,
LP., (“QPCM") also offérs(i)-a-“fund-of funds” strategy that focuses on investing in
closed-end private investment camPamm that make venture capital, leveraged
buyouts, expansion capitdl, mezzanine, distressed, and special situation investments,
| both inthe United States and-overseas{“Quellos PCS”) rand.(ii)-a “furid-of funds* ——- ~ =~
strategy. that focuses on inivesting in closed-end private investment companies that
make investments in “real assgts,” such as the fimber, energy and real estate sectors,
Both in the Urlited States, and-overseas (“Quellos RA"). QCM is registered with.the
Commodity Futures Trading Cotmmission as a commodity pool operator (NFA No.
0263480). QFIA provides investment adv:ce, through a non-affiliated sub-adviser,
with respect to a broad range of fixed income securities, either as separate accounts or
to Funds. QCM, QFIA or Registrant may refer clients to, or solicit clients of, one
another as a means of offering the specialized investment management products of
each adviser to one another’s clients. With respect to any investments in Funds,
clients will receive the applicable offering metnorandum describing the Fund's
investment strategy and terms of the offering.

I T ’ . Complete amended pages.in full, circle aménded iterms and file with éxecution page (page 1). .
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2::1;d$v!: of Applicant: . " |SEC File Number. Date:
. Continuation Sheet for Form ADV Pact §i |uelios Custom Strategies, LLC 801~ 56703 NS
: -(Do-not use this Schcduk; as a continuation shect for Form ADV Part [ or any other schedules.) ' ~
1. Full name of applicant exactly as stated in Item 1A oi_' Part I of Form ADV: IRS Empl. Ident. No.: %
Quellos Custom Strategies, LLC 91-1976232 -

Answer

i i ahmmﬂﬁbmmwmﬁtbimb@ueﬂmﬂmdﬂﬁﬁvﬁqumLc
1.?@ﬁﬁﬁ%ﬂﬂuhmﬁmbhﬁhﬂﬁnmﬂhﬁﬁsmhmkgmr

_ _;_'mwlbﬁhﬂw&w . eibond

.,I el :-_ 3 2 - ? 6 w_.‘t “I_E{ijia k “- X 3
Lasdin WMV%M&&@WHSMGH&&%W general
st E‘«’ﬁh‘vlworna a-cu-mmﬁ?r '

%%

gt amenf Rngasﬁmtamy eﬁmtpmehases ahd-s'afeybetween chentson Ghentswéfafﬁliates Lo O
o - | advisedhp-eounterparty-to-an vver-the couitter decivative eom‘qgéto‘%v}ﬁch adlient of
S -| Régisfriantis a patty when Registrant believes such transactions ate appropriate based
-  J m.each party’s myeshnentabjecﬁws. Reiated pemons of. Regmtqa’nima_y havea.
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Scliediile F of
Form ADV .

Continuation Sheet for Form ADV Part il

SEC File Number:
801- 56703

Date:
12/11/2003

Apﬁllicant:
Quellos Custom Strategies, LLC

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)

Full name of applicant exactly as stated in Item 1A of Part I of Form ADV: IRS Empl. Ident. No.:
Quellos Custom Strategies, LLC 91-1976232
Item of Form ' .
(identify) Answer
98, DA 12, Quellps Brokenige Serwices, LLC ("QBS") aptaffiliate of Registrant, is registered.asa:
"7 | brokexydealer-@BS is, mgistargd m&xﬂ;ﬂeﬁ'ﬁc as;mbmker—deaier andwithe thé -

) Cenh.—m!.ed

Comﬁwd'uli@ Futures Tradmg GommiSSson as an Introducing Broker. Clients: Gf fo o
Regigfrait, Fungiin whichisach cliedts invest, orfiinds or accounts mnaged’by
it Invesioient Advisors, may-exesute brokstags, derivative and other - - .
setion w@n& T Gonmevtion Wikt sigh drarisaetions, GBS fnay féive
SShas, Triak orgther f@m‘Wiﬁyfeﬁpeﬂtﬂb.sudPtramach@ns thatmllm’&ﬁe '
it nﬁRagamt ST oA ) 7y
it imiay. afso ‘gprn brokerdge: agqq‘url’ts“meBS it COI‘m’EC'ﬁ‘@hwiat\\: -
Mecation diratigements, fetexample'tedmemffyacmh'atedporﬁaﬁuof
_ sqmnﬁw;gm&tem&xtoEaamd, send __t:ezaﬁensmp with-OBS.. QBSmyaJso
2ol ,bgckegpm&m fhliates ,'éismmﬁmeeswﬂem&ecrase
;| warking e ﬁbr;shzfi W‘ﬁl@gﬁ pr&?ldés’{ﬂnﬁc{eﬁhahty;‘efﬁmcy in ékecyution’ ofa-
&adeﬂi-&@hbﬁw wﬁh.tha clients: télationshps-wlth Registrant and:its aﬁ‘fh.a{&e. No
“soft dollar” comimissions are paid er received in copnéction withsuch - -
recomatdatldrts

' R&Mﬂnber its elimta may. rhave.dizpctor mdirer:!mvme‘ﬂath or other ﬁnanciaa S
| interest (a " Financial Interest”) in ceértain of the External Investment Advisors in which
‘ather dlients.of Registrant ("Other Cliertts”) invest. The terms of any Financial hderest
may-incliide direct qrindirect receipt-of a portien of any managementor
perfoxmance-based fees-paid by Other Clients to an Bxternal Investment Advisor.

| Registrant or its affiliates will endeavor to negotiate such Financial Iriterest so as to

| perthita returni to. Other Clients of a-share of management ur-perfornvance-based fees
paid by Other Clients, but no assurances can-be given that it will be.able to' doso.

Investors in Funds managed by Registrant or its affiliates may include Registrant, its
affiliates and employees. In addition, Registrant or.its affiliates' rmay have and in the
future smay develop businessrelationships that are independent of Registrants
services.provided to clients. These may include, but are not limited te:lending,
depository, brokerage, risk management, investment advisory, security distribution
or bariking relationships with counterparties to transactions with such clients or other
third parties that also provide investiment management or other services to clierits or
Registrant. Also External Investment Advisors in Quellos ARS, Quellos PCSor |
Quelfos RA poitfolios, their employees or affiliates saxy be dients of the Reglst:ant or
-_|its affiliates or irivestors utFunds théy manage.. x w

Compléte smended prges In full, circle amended-items 4nd file with cxecofion page (page 1) -
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Schedute F of

. Form ADV
Continuation Sheet for Form ADV Pact i

Applicant:

SEC File Number:

Date:
12/11/2003

Quellos Custom Strategies, LLC 801- 56703

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other scheduiles.)

|L. Full name of applicant exactly as stated in Item LA of Part [ of Form ADV:
Quellos Custom Strategies; LLC

IRS Empl. ldent No-
911976232

willipr wd&saa a&e
f taﬁ"’ﬁal«sl%‘;‘ ;

-,mh@&ﬁdma@mMﬂm

i ex&ﬁhﬁmﬁmﬂw&mﬁﬁéﬁﬁﬁmﬁ?ﬁvmﬁﬁhﬁfﬂmwbe* g i

available elsewlicre. Registtant will mtdimwﬁghvmacﬁbm o-asparticulart bmkear
in retum &)r' pmducts ofssermces reoewed

:

: Regw!i‘nmlﬁtrsinto nmervﬁae-cmm[eréqmty swapeenu-anwwmgl@mtamty
_ - afabdieﬁﬁrmsmammb}echm Contiteppirties are selechedebésedran a niumber.of .
- I factors, imsludimgrcmdxt ratings Mmpmmmmmmm@ thﬁmﬁgamt:
i s to compledériv ‘_'"maﬁ&mm&a&lereri&nnmlmtwa

QCM:has erifered intp angteferral drrangenientielating to a singlenonUS cligat

-

onppimumwummml,am&:mm ueuu md ﬁ!z wdli u«um gnge'(pagwg.
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Schedule G of Applicant: - SEC File Numbex: Date:
FB‘;{::.I ge[’gheét - | Quetios Custom Strategies, LLC 801- 56703 12/11/2003
_ (Answers in Response to Form ADV Part I1 Item 14.)
C Full name of applicant exactly as stated in Item [A of Part [ of Form ADYV: _ ’ IRS Empl Ident. No.:
| Quelios Custom Strategies, LLC ' 91-1976232

Instructions

1. The balarice sheet must be: -
A_ Piepared in accordance wuh generally aocepted accounting principles
B. Auditéd by an independent public accountant ;
G Aeoo‘m'pamed by a note stating-the pnncnples used o prepare it, the basis ofmcladed securities, and any other
_eiplanations required for clarity.

L e

2. Securities included at cost should show their maxk‘et or fair value parenthetically. s . T

3. Qualifications and any accompanying independent accountant's report must conform to Article 2 of Regulation S-X
- (17 CFR2102-01 etmq). s

4. Sole prbpnacr investmeat adwaers -
A. Must show investmient advisory business assets and ‘.Iabﬂines sepamhe from other business and personal assets and [mbilmes

B. May aggicpate othier business and personal assets and liabilities unless there is an asset deficiency in the total financial posmon. :

[ ) Cpmpld: amended pages in full, circle amended items and fle with exceution page (page 1). -
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QUELLDS Cu STOM STRATEGIES, LLC

e .

1

£ sy - S
' :

o i
NS YO N G
¥

_ BALANCE SHEET AS OF DECEMBER 31, 2002, AND
-- <= ===~ INDEPENDENT-AUDITORS“REPORT — - -

Deloitte & Touche LLP
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RS-

Deloitte & Touche LLP:

Suite 4500

700 Filth Avenue

Seattle, Washington 98104-5044

Tel:(308) 2981800
Fax{206) 343-7609

INDEPENDENT AUDITORS’ REPORT

Board of Diréctors
Quellos Custom Strategies, LLC
Seatﬂe Was]:ungton

Fal,

We have audited the accompanymg balance sheet of Quellos Custom Strabegles LLC (the

Comnpany) as of December 31, 2002. This balance sheet is the respo:nh;bﬂﬂ:y of the Coniipany’s
management, Our responsibility is to express an opinion on this balance sheet based on our audit.

We conducted our audit in accordance with auditing standards generally accepted in the United
Statés of America. Those standards require that we plan and perform the audit to obtain
reasonable assurance about whether the balance sheet is free of material misstatement. Az audit
includes examining, on a test basis, evidence supporting the amoutits and disclostires in the balance

" sheet. An audit also includes assessing the accounting principles used and significant estimates

made by management, as well as evaluating the overall balance sheet presentation. We belteve that

our audit promdes a teasonable basis for our opinion.
Rl

In our opinion, such balance sheet presents fairly, in all material respects, the financial posxl:lon of

~ the Company as of December 31, 2002, in conformity with acconnhng pnnciples generally accepted

in the Umhed States of America.
As discussed in Note 4, the financial position of the Company is affected by allocations of expenses
and other transactions with Quellos Group, LLC. Accordingly, the financial position is not

necessarily the same as that which would have been achieved had the Company operated on-an
mdependent basis.

'I)413¢ﬁ? ﬁ'ZZLahacf¢;/5

May 12, 2003
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QUELLOS CUSTOM STRATEGIES, LLC

BALANGE SHEET
DECEM@ER 31, 2{£2

‘.._.- e I

ASSETS |
CASH AND CASH EQUIVALENTS
SHORT.TERM INVESTMENTS
INVESTMENTS IN INVESTMENT FUNDS
ACCOUNTS RECEIVABLE

Y

OTHER ASSETS

S LIABH.ITIBS

- Ateounts payable”
Payable to Parerit
Accrued expenses and other liabilities

Total liabilities

MEMBER’S CAPITAL

TOTAL

See notés to balance sheet.

- L

i REGEIYABLES FR.!DM RBL&TED PAR'I‘IES

Page 1173

- §7 465339

.. 76,090
; WL

i -4-385‘39‘1‘* _

982 489

’31.5!?6‘
77126

._._._.},__

$_ 6006611

$ 4862
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QUELLOS CUSTOM STRATEGIES, LLC

'NOTES TO BALANCE SHEET

DECEMBER 31, 2002

' NOTEZL: SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES -

Nature of business: Quellos Custom Strategies, LLC (the Company). is a.limited Hability
company formed under the Delaware Limited. Liability Company Act on March 24,1999. The
Company is a registered investment advisor with the Securities and Exchange Commission and
is registered as-a oommodity pool operator with the Commoda.ty Futures Tradmg Commission.

" The Compaxg prowdes its chants with specialized investment soiul:ons that emphasize tax--

“efficiént stratégids and structures. It also Serves as the general partner and/or investment

advisor of certain trading pa.ttﬂerslups The Co:npany isa wholly owned subs:d.la.ry of Que!los .
Group, LLC (tﬁe Pa.vent) ]

Cash xnd cash equwalents' The Company considers all highly hqtud mvestments wﬂ:h an
initial matu.rﬂ:y of three months or less to be cash equwalmls.

Stiort-terin mvestments The Company maintains investments in certain, pnvate p]anemmt
“vehiicles (funds), which are mandged by an'affiliate. These investments are carried at fair value
based upon the funds’ net assét values pér share and provide at leastmon&ﬂy liquidity.

Accounts receivable: Ac‘ci‘.aums receivable at December 31, 2002, consists of mvesh:nent

" advisory fee amounts due from certain instifutions.

i " Investments in investment funds: The Cnmpany accounls for its investments in mveshnent

funds, for which it is the general ) pariner, on the equity method (Note 2)

De'preclahan: Shared assets and leasehold improvemeénts are carried at the Parent, and
depreciation is allocated based on the common paymaster agreement (Note 4)." The only fixed
assets carded at the Company are specifically identified assets that are not shared.
Managemient, using its best estimates based on reasonable and sapportable assumptions and

* . projections, reviews fixed assets for impairment whenever events or changes in circumstances
have indicated that the carrying amount of its assets might not be recoverable. Depreciation of
equipment and facilities is provided on the straight-line method over five years, the estimated
useful lives of the assets.

Revenue recbgtuhon. Management fees from the Company’s investrnent management
business are calculated and accrued on a quarterly basis, as such fees are earned. Advisory fees,
which relate to mvesh:nent advisor felationships, are recognized over the term’ of I'he advisory

© agreements.

Income taxes: No provision for income taxes has been made since all income or loss is allocated
to the Parent in its capacity as sole managing member of the Company for inclusion in its tax
" returns. : . :
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 fair' valae recognition provisions of Statement 6f Financial Accounting Stari

Fair value of financial instruments: The Company’s financial instruments consist of cash and
cash equivalents, short-term investments, and investments in investment funds, which are
carried at fair value.

Use of estimates: The preparation of the balarice sheet in conformity with accounting
principles generally accepted in the United States of America requires management-to make"
certain estimates and assumptions that'affect the repoﬂed amounts of assets and liabilities and
disclosure of contingent assets and hablhtxes at &i.e date of the balance sheet. Actne.l results

' eould E[lffer from those e:shmates

.,‘.: . u

Certain Stgmﬁtant risks: The Cothpany’s managémm’tbeheves that any of the‘folfdmng could
have a material adverse’effect on the Cortpany’s fisture’ financial position: iability to attract
significant -additional funds to manage, changes in. the .overall dﬁmand for 1t5 gmgahzed
mvesime:l{"saluhons poor investrerit pe:formance, or i:tr.:reased compeutum iy ma;‘mgemmt

Eqml‘y-based compensahcm. At December 31, 2002, the Compa.ay has eqmty'—ba.s*ed anplnyee
compensation arrangements, which are described in Note 3. In 2002, the Com adopbed the

dan’il; {SFAS) No.
123, Accounting for Stock-Based Compensation, uinder the guidance of SFAS No. 148, Acciunting for

" Stock-Based Compensation—Transition and Disclosure—an amendment of FASB Statement No. 123,
“for equiity-based eémployee compensation. SFAS No. 123 states that the adopﬁan of the fair
' vaiue—based ‘method isa change toa pmfe:rable method of accounting.

Recently issued accounting pronouncements not yet qdupted. In November 2002, the

‘Financial Accounting Standards Board (FASB) issued FASB Interpretation No.45 (FIN 45),

Guarantor’s' Accounting and Disclosure Requirements far Guarantees, Including Indirect Guarantees of
Indebtedness of Others, which expands on the accounting guidance of SFAS No. 5, SFAS No. 57,

and SFAS No. 107 and incorporates, without change, the provisions of FASB Interpretation
No. 34, which is being superseded. This interpretation requires a guarantor to recognize, at the
inception of a guarantee, a liability for the fair value of the obligation undertaken in issuing the-
guarantee. In addition, guarantors are required to make significant new disclosures, even if the

‘likelihood of the guarantor making payments under the guarantee, is remote The

interpretation’s disclosure requirements are effective for the Company as of December 31, 2002.
The recognition reqmrements of FIN 45 are to be applied: prospectively to guarantees issued or

* modified after December 31, 2002. The Company has determined that éhere are no gua.rantees
that need to be disclosed as of December 31, 2002.

In January 2003, the FASB issued FASB Interpretation No. 46, Consolidation of Variable Interest
Entities. This interpretation will require a primary bepeficiary, defined as an entity that
participates in either a majority of the risks or rewards of a variable interest entity (VIE), to
consolidate the VIE. The Company has not yet completed its analysis of the impact of the new
interpretation on its balance sheet. If the Company is deemed to be a pnmary benefigiary, the
impact to the balance sheet could be matenal

_NOTEZ mmrsmstsmmrms Caeh e x5 FL G

The Company is the general pariner to various private investment ﬁmds These mveshnenl:s in
investment funds are recorded at estimated fa.u' value based on the mdepmdenliy audited net asset
values of the investee funds
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NOTE3: EQUITY INCENTIVE PLANS

The Parent and Quellos Holdings, LLC (EHoldings), a majority owner of the Parent, have certain
equity compensation arrangements (the Arrangements) to provide additional financial incentives to
their employees and employees of their subsidiaries. The Company adopted the recognition

.. .provisions 0f.SFAS No. 123 in 2002, in accordance with SFAS No. 148, by applying this accounting
- - thethod refroactively to all awards granted to employees on or after March 24, 1999 (the date of the

formation of the Company) (Note 1) .

Applyirig the provisions of SFAS No. 123 to the Arrangements, the Company records contributed
capital from the Parent over the same period that compensation expense is recordéed, résulting in no
impact to the Company’s members’ capital at December 31, 2002.

. Eqitity-incentive plans: The Parent and Holdings each have adopted an equity incentive plan’
(the Plans), which provides for the granting of nonqualified options to purchase membership
interests. Options granted under the Plans typically vest 25% in the first year and ratably over
the following 12 quarters. The exercise prices of the awards are typically at fair value at the
date of. grant, and the awards are subject to 10-year coritractual lives. The value of options
granted under the Plans is measured based on-their intrinsic value at each reporting date. The
effects of changes in the underlying price are recognized as compensation expeme over the
petiod until the awards are exemxsecl or forfeited. .

Memb&rslup ‘option activity under the Plans for employees of the Company is as follows:

Weighted- Weighted-average
. Weighted- . +  average Numiberof exercse |
Namber average Rangeof  remaining exercisable price of
of options exerclse exercise  contractual  option exercisable
- Parent - outstanding . price prices ‘life .  shares - options
Outstanding January 1, 2002 - 13460 § 654 '
Options granted . 9000. . 791
Options cash settled (L.740) 654
Options forfeited - ___ (1200 7
Outstanding December 31, 2002 120,700 $ 751 $6.54-58.68 895 12,561 § 654
Holdings -
Outstanding Januacy 1, 2002 . 192500 § 452
Options cash setfled ' (5.625) 400
Options forfeited ; _ (104375) - 4.96
Outstanding Decembeér 31, 2002 ' B2500 § 400 § 400 797 74,842 $ 400

Equity Awards: Other equity compensation awards (Equity Awards) were granted in addition
to the Plans to senior employees of the Company. During 2002, recipients of Equity Awards
became members of the Parent and Holdings. The Equity Awards generally provide for
potential future allocations of operating profits and losses of the Parent, which are immediately
vested, and potential future allocations of nonoperating gains or losses of the Parent, which are
subject to various vesting schedules and requirements.
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Membership interest activity related to the Equity Awards for employees of the Company is as
follows:

Mentbership

m}g‘é&fx
Weighted- vestedin

: Nnml_;-er average nu‘rrépmbng

| : : ' : C. - ofeptons  mx  gsa(en)
Fiient oustanding  valug . allocation

Ouisland.mg]anuaryl,m B . . y = ) ‘
"-Uniugmm ' e L 260224 $ 264:‘.

Outstanding December 31, 2002 ‘ R _ 26024 N
.. Holdings ) _ ) : ow o war E2

Oulshndngemmber:ﬂ 2002 o 1000 4

At December 31, 2002, a maximum of 4.0,?54,.?.'12 mgmbem}up inhe.rests were auﬂaonzed to be
utilized pursuant to the Arrangements. Of this amount, Arrangéments governing 38,232,171
membership interests and options on membership interests were granted, axid of these, 175, 069
have been cash settled, 1,232997havebeenforfetted and 3,755,038 were available forgranl'.

NOTE4: RELATED PARTY TRANSACTIONS .

Parent: The Parent participates in the management of the Company’s affairs and provides, at

.allocated cost, administrative support for the Company’s operations, including facilities and

administrative activities. Accordingly, the expenses allocated to the'Company and the resulting
financial position of the Company are not necessarily the same as those which would have been
achieved if the Company had operated on an independent basis. :

The Parent and the Company have an agreement, whereby certain shared expenses are paid by
the Parent. The portion attributable to the Company is then allocated for reimbursement to the
Parent. At December 31, 2002, the payable to the Pa:ent totalled $34,341.

" Other: As discussed in Note 1, ﬂieCompanymthegeneralparhmrm&memvesmmfmtdsm

which it invests. At December 31, 2002, management fee receivables from the investment funds
totalled $21,668. Other related party recelvables totalled $308 at December 31, 2002

Page 1177

C |




APPENDIX E



21626464

o 0 3 an W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

B W M

FILED

11 NOV 22 PM 3:44

THE HONORABLEIBEXNISN. UM
SUPERIOR COURT CLERK

E-FILED _
CASE NUMBER: 10-2-41637-4 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON.

IN AND FOR KING COUNTY
QUELLOS GRQUP LLC,
Plaintiff,

V. No.: 10-2-41637-4 SEA
FEDERAL INSURANCE COMPANY:; DECLARATION OF NORM
INDIAN HARBOR INSURANCE BONTJE IN SUPPORT OF
COMPANY; AND NUTMEG INSURANCE QUELLOS GROUP LLC’S
COMPANY OPPOSITION TO FEDERAL’S

MOTION FOR SUMMARY
Defendants. JUDGMENT

I, Norm Bontje, declare:

1. The information contained herein is based upon my personal knowledge or
a reasonable inquiry gained from my review of relevant documents and information. If
called as a witness, I could and would competently testify thereto.

2 In 1994, I began my employment at what is now known as Quellos Group
LLC (“Quellos™). Since that time, I have served as the Chief Financial Officer (“CFO™)
for. Quellos, including its successor and subsidiary entities.

£ Design of the POINT transaction occurred during the summer of 1999.

Bontje Declaration in Support of Quellos’ Opposition to
Federal's Motion for Summary Judgment

US2008 2693294.2
[121161v1
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4, Most of the work on the POINT transactions was performed by Quellos
Custom Strategies, LLC f/k/a Quadra Custom Strategies (“Quellos Custom”), with
additional services provided by Quadra Financial Group, L.P. (“Quadra Financial™) and
Quellos Financial Advisors, LLC (“Quellos Financial™).

5. The POINT transaction was designed to allow clients to defer tax liabilities
by offsetting their capital gains with losses that could be realized from a poﬁfolio of assets
that had declined in value, while providing an oppoftu.nity for profit if those assets
appreciated.

6. In 2000 and 2001, Quellos Custom, Quadra Financial, and Quellos -
Financial assisted five clients in performing a total of six POINT transactions, with the
first of such transactions occurring on April 28; 2000.

In October 2007, Charles Wilk’s employment at Quellos ended. As of
March 26, 2009, Jeff Greenstein had r;:.signed all of his positions at Quellos. |
/

f =

Bontje Declaration in Support of Quellos’ Opposition to
Federal’s Motion for Summary Judgment

US2008 26932942
1121161v1
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To the best of my knowledge and belief, I declare under penalty of perjury that the
foregoing is true and correct and that this declaration is executed on this 22nd day of

November, 2011, in Seattle, Washington.

==
< NermBentje—— .

Bontje Declaration in Support of Quellos® Opposition to
Federal’s Motion for Summary Judgment

US2008 26532942
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CERTIFICATE OF SERVICE

The undersigned certifies that on this 3" day of August,

2012, I caused the foregoing to be served on:

Paul E. Fogarty

Mary Przekop

Dearmin Fogarty PLLC

600 Stewart Street, Ste. 1200
Seattle, WA 98101-1246

Via Messenger

Barry J. Fleishman

Helen K. Michael

Eric M. Gold

Kilpatrick Townsend, et al.
607 14" St., NW, Suite 900
Washington DC 20005

Via U.S. Mail

Matthew J. Sekits

Janis C. Puracal

Jerret E. Sale

Bullivant Houser Bailey PC
1700 Seventh Ave., Suite 1810
Seattle, WA 98101

Via Messenger
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Leslie S. Ahari

Troutman Sanders LLP
16600 International Drive
Suite 600

McLean, VA 22102

Via U.S. Mail

SIGNED this 3" day of August, 2012.

G =

Connie E@bry O
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