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I. INTRODUCTION 

This Court should affirm the supenor court judgment that 

dismissed Captain Nelson's civil claims. First, the claims are barred by 

collateral estoppel. Captain Nelson litigated the identical elements of his 

civil claims In a seven-day administrative hearing virtually 

indistinguishable from a civil bench trial. The administrative tribunal 

determined that the Board of Pilotage Commissioners not only acted 

without an improper motive, but went to great lengths to assist Captain 

Nelson achieve a pilot's license. These factual findings regarding the 

Board's motivation bar Captain Nelson's civil discrimination suit. 

Alternatively, the Court may affirm the trial court's judgment because 

Captain Nelson failed to raise a genuine issue of material fact that age was 

a factor in the Board's decision making process. 

II. COUNTER STATEMENT OF ISSUES 

A. Where a litigant raised a factual issue and had a full and 

fair opportunity to litigate it in an administrative proceeding, does 

collateral estoppel prevent re-litigation of decided factual issues? 

(Assignment of Error 1,2 & 3). 

B. Assuming collateral estoppel does not conclusively 

foreclose this discrimination suit, where the Board planned to meet a need 

for new pilots occasioned by a projection of upcoming retirements, 



allowed only experienced mariners to apply, all trainees were within 13 

years of Captain Nelson's age, and the Board did not employ pilots, did 

the trial court properly conclude there was no prima facie evidence of age 

bias? 

C. Where Captain Nelson presents stray comments from 

decision makers unrelated to age or any protected characteristic, should 

the court affirm the trial court's summary judgment dismissing Captain 

Nelson's discrimination claims? (Assignments of Error 1 & 3). 

D. Where Captain Nelson did not plead a constitutional claim, 

does not argue it, and Washington law does not recognize it, was the trial 

court's summary judgment proper? (Assignment of Error 1). 

III. STATEMENT OF THE CASE 

A. Pilotage In Washington 

·1 I PlOt. 

To protect the Puget Sound, most vessels must have a licensed 

Each Puget Sound pilot is a highly qualified mariner and ship 

handler with extensive local knowledge of some of the most difficult 

waters in the world.2 As required by statute, the number of pilot licenses 

1 RCW 88.16.070 ("every vessel not exempt ... is subject to compulsory 
pilotage."); CP at 307 (AU FOF 1). 

2 CP at 5073, 102:14-103:22; WAC 363-116-120(1); CP 307, (AU FOF 2). A 
note on the record, the fully administrative transcript appears at CP 5017-5419. For 
unclear reasons, there are two copies of the sixth day with slightly different pagination. 
The Respondent cites the second version. 
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is limited to optimize the provision of safe, fully regulated, efficient and 

·1 3 competent pI otage. For the period of time relevant to the case, 57 

licenses were authorized on the Puget Sound.4 

The Board of Pilotage Commissioners (Board) is charged with 

determining who is qualified to pilot massive5 container and tanker ships 

on these critical waters. 6 Reflecting the broad goal of safe piloting, the 

legislature mandated that the nine person Board be composed of subject 

matter experts including active pilots, shipping representatives, 

representatives for environmental concerns, and members of the public 

"with broad experience related to the maritime industry.,,7 To further 

ensure that only qualified pilots are licensed, the Board established a 

training program managed by an even more specialized Training 

Evaluation Committee (TEC) composed of three active pilots, a shipping 

3 RCW 88.16.035(l)(d) (describing the Board's authority to fix the number of 
pilots); CP at 5076-77, 116: 19-119: 19 (describing the competing safety concerns over the 
number of pilots). 

4 CP at 308; CP at 5076, 116:21. The 57 license spots were never full during the 
relevant period. CP 5077: 120:3-8. 

5 Purely by way of illustration, if a tanker ship were placed on end next to the 
Columbia Tower (937 feet tall), the tanker would be three or four stories higher. 

6 RCW 88. 16.035 (l)(a)-(b); CP at 5071,96:16-97:23. 
7 RCW 88.16.010 (listing required qualifications for Board), CP at 5072, 98:3-

101 :20 (describing the make-up of the Board). Captain Harry Dudley was the chairman; 
Norm Davis was the Ecology representative. Captains William Snyder and Pat Hannigan 
were the pilots. Captain Craig Lee and Vince Addington were shipping representatives. 
Ole Mackey and Charles Davis were the public members, and Elsie Hulziger was the 
environmental representative. 
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representative holding a U.S. Master's license, and a public member of the 

Board. 8 

Although the Board has regulatory authority to issue licenses, it 

does not employ Puget Sound pilots.9 Each pilot is an independent 

contractor. 10 The pilots formed an association, the Puget Sound Pilots 

(PSP), to administer and pay its members. II The PSP is one of the 

Board's stakeholders and advocates before the Board. 12 

B. The Board Training Program 

Before a trainee can apply to the Board's training program, they 

must already be a master mariner with a huge body of knowledge. 13 The 

Board held periodic written and simulator examinations to verify 

applicants have the necessary high-level skills to become a pilot. 14 

Everyone who passed the examination was placed into a pool of pilot 

8 CP at 310 (ALI FOF 13). The statutory and regulatory authorization for the 
TEC is set out at RCW 88.16.035(1)(b); RCW 88.16.090, WAC 363-116-078(4),(5), 
(11). In this case, four TEC members, Captain Hannigan, Captain Snyder, Captain Lee, 
and Mr. Mackey were also Commissioners. Captain Rob Kromann, an active pilot, was 
the only non-Commissioner. 

9 CP at 362. 
10 CP at 5027, 36:22-37:5. 
II CP at 362. 
12 CP at 5072, 100:14-101:20 (describing Board's composition); CP at 5075, 

III :4-22 (describing the composition of the TEC to avoid "good-old boy" reasoning). 
See also., CP at 5319, 92:8-94:5 (Explaining the Board did not discuss rest rules, but that 
the PSP and industry have raised it in debates over the number of pilots.); 

13 CP at 5073, 103:23-104:25 (describing prerequisites). 
14 CP at 308, WAC 363-116-076 (written), WAC 363-116-077(simulator); CP at 

5078, 122:9-123:13 
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trainees. 15 The Board's goal is to keep enough trainees in the "pipeline" to 

meet the need for new pilots. 16 Based on projections, the Board invited 

trainees from the pool as needed, inviting the highest scoring trainee 

first. 17 The invited trainee must satisfactorily complete a minimum of 

seven months of additional training before they can be licensed. 18 At the 

end of the process, the trainee must be capable of safely, independently, 

and consistently piloting in the Puget Sound. 19 

The process for all trainees was the same.20 Each trainee met with 

the TEe and developed an individualized training program based on the 

trainee's experience.21 Because many trainees had similar backgrounds, 

many had similar training programs.22 Each program consisted of 

observation trips in which the trainee observed a licensed pilot and a 

minimum of 130 trips in which the trainee navigated the ship supervised 

by a licensed pilot. 23 

15 This is mandated by regulation. WAC 363-116-078(1 )-(2) 
16 CP at 5121,75:4-22. 
17 WAC 363-116-078(4); CP at 308; CP at 5128,102:22-103:21 
18 CP at 5077, 121:20-24; Former WAC 363-116-078(7) (2005). The WAC was 

amended in 2008 to require an eight month minimum. 
19 CP at 5129, 108: 10-13; CP at 5131, 115:6-10; CP at 5074, 107:9-18. 
20 CP at 5081, 134:9-135:25 (explaining the Board uses the same process for 

each pilot). 
21 CP at 308 (AU FOF 8); CP at 5074, 108:9-18. 
22 CP at 1338-39, 20:24-21:11 (explaining that tugboat skippers had one basic 

program, deep sea captains another, and Ferries Captains yet another. The basic template 
for each was tweaked for the individual trainee). 

23 CP at 5130, 113:2-19; CP at 5139-40,149:20-152:6. 
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On each trip, the supervising pilot evaluated the trainee on a series 

of skills.24 The supervising pilots assigned a number to each skill, 

provided comments, and also documented "interventions"-when the 

supervising pilot took over to prevent damage or stop a dangerous 

situation from developing.25 The numeric values were not used as grades, 

but as a method to track trends for each trainee. 26 Every month, the TEe 

discussed each trainee's performance and made adjustments as 

necessary.27 At the end of the initial program, the TEe made a 

recommendation whether to license the trainee.28 If the Board determined 

more training was necessary, the TEe devised an extension plan designed 

to address the Board concems.29 The additional training took the form of 

additional trips in areas in which the trainee struggled.3o 

At the end of the initial training program and any extensions, the 

Board made the ultimate decision on whether a trainee has successfully 

completed the training program.3l The Board has three options: (1) grant 

24CPat5132.119:22-12l:5. 
25 CP at 5136, 135:9-136:24. 
26 CP at 311 (AU FOF 14). 
27 CP at 5074-75. 107:19-110:7; CP at 5132-33,121:16-123:23; CP at 5142, 

158:4-22. 
28 WAC 363-116-078(13); CP at 5086-87,156:13-158:1. 
29 CP at 5112,39: 17-40: 15. 
30 See eg. CP at 5361, 53:14-18; CP at 357 ("revisit trips where you had 

interventions or difficulty"). 
31 WAC 363-116-078(5). 
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a license; (2) deny a license; or (3) extend the training.32 In making its 

determination, the Board considered, at a minimum, performance in the 

training program, piloting and ship handling, and general seamanship 

skills, local knowledge, and bridge presence and communication skills?3 

The standard for all trainees was whether the trainee could safely, 

consistently, and independently pilot.34 

C. All Puget Sound Pilots And Trainees Are Experienced, And 
Older, Mariners 

Because the Board requires that its pilots possess significant 

training, knowledge, and experience before applying for license, all of the 

Puget Sound Pilots are older; the average age of pilots in 2007 was 55.79 

years of age.35 As Captain John Scragg explained, pilots used to be 

licensed in their 30s, but because the Board required so much experience, 

it is no longer possible to become a pilot until later in life.36 There is no 

evidence in this record that anyone believed that pilots in their 50s or 60s 

were unable to pilot because of their age; their experience is, in fact, what 

qualified them.37 

32 RCW 88.16.090(4), WAC 363-116-080(5). 
33 WAC 363-116-080(5). 
34 CP at 5129, 108: 10-13; CP at 5131, 115:6-10; CP at 5074, 107:9-18. 
35 CP at 370. 
36 CP at 2721, 130:20-131:9. 
37 CP at 5078, 123: 14-124: 14 (describing the job of a pilot as being able to adapt 

to any situation); CP at 5134 128:17-129:14 (Captain Hannigan described his using 28 
years of experience). 

7 



D. 2005 Pilotage Examination 

In the summer of 2005, PSP's President notified the Board that 

only 50 pilots were available and that the pilot shortage was unsafe.38 The 

PSP reported that many factors caused the crisis, including the aging of 

the pilot corps causing retirements and unanticipated medical problems.39 

PSP asked the Board to hold an emergency examination to increase the 

number of trainees in the pool to offset losses from retirements and 

d· I d· . 40 me lca con ItlOns. 

The Board authorized an examination to replenish the pool. 

Commissioner Charles Davis explained that the Board was "extremely 

anxious in say 2002, 2003, 2005, to get this program, this 2005 program 

into effect so we could get enough pilots into the system that we wouldn't 

run into an extreme shortage of pilots.,,41 The issue was not, as 

Commissioner Davis further explained, the age of pilots, but the matter of 

. d· 42 projecte retIrements. Commissioner Mackey related that the "baby 

boomers, us kids, were coming through ... [and] we've got to get new 

38 CP at 2893 . 
39 CP at 2894. 
40 CP at 2897. 
41 CP at 1366-67,68:22-69:4. 
42 CP at 5318, 87:5-10 ("But it wouldn't be a matter of age; it would be a matter 

of projected retirements."). See also, CP at 1533 (noting retirements will deplete the 
number of pilots and that the acute shortage of pilots, not their age, is the emergency). 
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pilots into the system.,,43 Commissioner Davis also recalled that some 

PSP pilots over sixty reported that they could not cover for the shortage in 

numbers.44 

In November 2005, 18 applicants passed both the written and 

simulator examination.45 In keeping with the Board's intentional design to 

find already well experienced mariners, all 18 members of the 2005 class 

were older than 40 at the time of their licensing decision.46 Captain 

Nelson was rated ninth out ofthe 18 trainees and was in his early 50S.47 

E. Performance, Not Age, Determined Success Of 2005 Trainee 
Class 

In the 2005 class, there was an exact correspondence between 

performance, as measured by the number of interventions, and the Board's 

licensing decision. The Board required additional training for every 

trainee with more than six interventions in their initial training program.48 

43 CP at 1458, 25:20-24. Commissioner Mackey is over 65 and can still run 3 
miles a day. CP at 1458,25:14-15. 

44 CP at 1367, (explaining that when there is a shortage, PSP calls off duty pilots 
to cover for it). The specific pilot was Captain Flavel. CP at 5318,87: 19-88: 1 O. 

45 CP at 370. 
46 CP at 1971. Calculating age is complicated because the training program 

spanned significant time. Captain Nelson was, for example, 51 when he took the 
examination, 53 when he entered the training program, and 54 when his license was 
denied. CP at 371 (showing Nelson's date of birth). Respondent has provided the age of 
each trainee at the time of the decision, and their respective ages on September 15, 2007, 
the first licensing decision Captain Nelson alleges was discriminatory to allow an age 
comparison. Nelson was 13 years older than the youngest trainee and six years younger 
than the oldest. Please see Appendix (App.) 1 to Respondent's brief, which appears at 
CP at 1971. 

47 CP at 1971. 
48 CP at 1971 
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Every trainee who had eight or fewer total interventions was licensed.49 

Captain Nelson ranked at the bottom of the class in performance with 

eight interventions in his original training program and 17 interventions 

overall. 50 

By contrast, the specific age of a trainee did not correlate with 

licensing. Several younger trainees struggled. Captain 13, who was 40 

years old, failed after four extensions and 16 interventions. 51 Determining 

that 40 year old Captain 1 had inconsistent evaluations and failed to make 

extra trips to demonstrate his low scores were anomalous, the Board 

extended his training. 52 Even after that additional training convinced eight 

Commissioners, Commissioner Mackey voted against his licensure. 53 

Captain 18, who was 47 years old, had his program extended after seven 

interventions. 54 

At the same time, several trainees close to 50 did very well. 

Captain 15, who was 56 years old, Captain 5, who was 55 years old, 

Captain 12, who was 51 years old, and Captains 2 and 3, who were both 

49 Id The three pilots who failed had 16, 17, and 18 total interventions 
respectively. 

50 Id. 

51 CP 1971. During the administrative proceeding, the Board and Captain Nelson 
agreed to use numeric identifiers for other trainees. The parties extended that agreement 
to this civil suit, and much of the record reflects this agreement. During the AU hearing, 
and in some exhibits, however, trainees are described by name. Accordingly, please see 
App. 2 to Respondent's brieffor a table of names with their numeric identifier. 

52 CP at 1744, Captain Kelly is Captain 1. 
53 CP at 4412 (concerning Captain 1). 
54 CP at 1971. 
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49 years old, were all licensed after their initial programs. 55 The 

combined number of interventions for these five older trainees, nine, was 

half of Captain Nelson's total of 17 interventions. 

F. Captain Nelson Performed Poorly 

While Board treated each trainee procedurally the same, the 

performance of each trainee varied, and Captain Nelson's performance 

was poor. Captain Nelson's program began on January 2007.56 As with 

all other trainees from the 2005 class, Captain Nelson's initial program 

required five observation trips and 130 training trips to various portS.57 

During his initial program, Captain Nelson had eight interventions. 58 In 

July 2007, the Board unanimously voted to extend his training.59 In his 

first extension, Captain Nelson had an additional three interventions.6o In 

spite of his inconsistent perfomlance, the TEC's September 2007 

recommendation was split with three recommending licensure and two 

recommending more training.61 

At the September 2007 Board meeting, after extensive discussion, 

the Board voted to extend Captain Nelson's training by a four-to-three 

55 I d. 

56 Cp at 5137, 141:18-20. 
57 CP at 346-353 
58 CP at 1971. 
59Cp at 5143, 163:3-164:18passim. 
60 CP at 1971 
61 CP at 5147,179:10-21. 
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vote.62 Captain Lee voted for more training after Captain Nelson's three 

interventions in his extension showed inconsistency.63 Captain Lee also 

thought Captain Nelson had poor scores, had taken time off during an 

extension, and done the bare minimum of assignments.64 In explaining his 

objection to Captain Nelson taking time off, Captain Lee observed that the 

40 year old Captain 1 had not been given the same opportunity late in his 

training.65 Commissioner Mackey concluded, based on the totality of the 

reports, that the Board had given Captain Nelson enough time.66 The 

interventions were a serious factor to Commissioner Mackey, who 

explained, "if a State Patrol officer had to grab the steering wheel to keep 

you from getting into a wreck, they wouldn't give you the license.,,67 

Commissioner Vince Addington was primarily concerned with the three 

interventions in the extension.68 Commissioner Nonn Davis, the Board's 

environmental representative, was concerned that the TEC was split and 

wanted to err on the side of caution.69 Captain William Snyder, Captain 

62 CP at 5088, 164:4-16, Captain Dudley abstained and Commissioner Elsie 
Hulziger was not present. 

63 CP at 5382, 137: 19-25 (the three interventions caught his eye immediately) 
64 CP at 5382, 134:13-135:17. Captain Lee explained his "ready" rating 

comment was a small slice. CP at 5382, 137:4-6. 
65 CP at 4758, ("Has [Captain Nelson] been given special consideration that 

others not such as Capts Triggs and [Captain 1] and could be a cause of litigation.") 
66 CP at 5355, 26: 1 0-27: 10. 
67 CP at 5356, 30:7-13. 
68 CP at 119,28:2-12. 
69 CP at 110-11,37:23-38:4. 
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Pat Hannigan, and Commissioner Charles Davis voted In favor of 

licensing.7o 

Captain Nelson's performance following the second extension 

deteriorated until both the TEC and Board were unanimous in denying a 

license. Captain Hannigan, who had voted in his favor in September 

2007, explained that Captain Nelson was not improving, but was getting 

worse.71 In October, Captain Nelson had three consecutive interventions, 

and, both the Board and TEC unanimously recommended additional 

training.72 Aware that Captain Nelson was struggling, the Board's 

October extension included a number of easy trips to give him a fresh start 

followed by trips in areas in which he had struggled.73 In December 2007, 

the TEC and Board again unanimously decided to extend Plaintiff s 

program. 74 Captain Nelson became ill with pneumonia, so the Board 

extended his training program again in January 2008.75 

Captain Nelson's inadequate performance reached a head in March 

2008. On March 1, 2008, Captain Robert Kromann supervised Captain 

Nelson on an exceptionally poor trip.76 That trip, in which Captain Nelson 

70 CP at 5359, 42:7-17. 
7 1 CP at 5150, 191: 15-21; see also CP at 313 (AU FOF 28); CP at 366-369 

(listing 25 examples of poor training trips). 
72 CP at 312 (AU FOF 21); CP 5148184:5-20; 185:2-7. 
73 CP at 5149,188:19-189:16. 
74 CP at 312-13 (AU FOF 23, 24); CP at 5150,191 :15-21. 
75 CP at 313 (AU FOF 26); CP at 5150, 192:22- p.193 :21. 
76 CP at 5377, 114:16-121:19 passim. 
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"came very close to destroying the dock," caused the TEC members to 

believe that Plaintiff would "do a dangerous job" and that there was 

significant risk to the public. 77 

The Board deferred its decision in order to allow Captain Nelson 

and his attorney to defend his perforn1ance.78 Following voluminous 

document requests, Captain Nelson made a presentation to the Board in 

October 2008.79 After hearing Captain Nelson, the TEC maintained its 

recommendation because Captain Nelson "had significant and repeated 

difficulty in mastering ... fundamental ship handling skills with respect to 

situational awareness during docking, undocking, and waterway transits; 

and speed control.,,80 On December 4, 2008, the Board unanimously 

voted to deny Plaintiff a license. 81 

Nothing suggested that age was a factor in the Board's decision 

making process. At no time during the Board's deliberations did the 

Board discuss Captain Nelson's age. 82 The Board's Chairman did not 

even know Captain Nelson's age. 83 Instead, performance dictated the 

result. Captain Nelson had 17 interventions during his training program.84 

77 CP at 5153, 202: 19-203: 15; CP at 312, (AU FOF 30). 
78 CP at 314 (AU FOF 32). 
79 I d. 

80 CP at 367. 
8} CP at 314 (AU FOF 34). 
82 CP at 5092, 181:20-24. 
83 CP at 5093, 182:21-183: 1. 
84 CP at 1971. 
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As with the other trainees with close to that number of interventions, the 

Board denied his license. 

Of particular note, Captain Nelson had an identical age 

comparator. Captain 10, who was invited into the training program with 

Captain Nelson, was 7 months younger. 85 Captain 10, like Captain 

Nelson, had eight interventions in his original training program. 86 Like 

Captain Nelson, Captain 10's program was extended in July 2007.87 In 

that first extension, however, Captain 10 had no interventions.88 Even 

though Captain 10 was the same age as Captain Nelson, he was licensed 

after his first extension.89 If the Board made age, rather than performance, 

a factor, then Captain 10 would not have been licensed. 

G. Captain Nelson's Administrative Appeal 

Captain Nelson challenged the Board's decision III an 

administrative proceeding. Captain Nelson conducted extensive written 

discovery, took 14 depositions,9o and had a seven day hearing in front of 

an Administrative Law Judge (ALJ) at which Captain Nelson presented 

exhibits, examined witnesses, presented expert testimony, cross examined 

85 I d. 
86 Jd. 

87 CP at5143, 162:10-15. 
88 CP at 1971 
89 I d. 

90 CP at 3515-3547. 
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the Board's witnesses, and made legal argument through his attomey.91 

The ALl took testimony from 18 witnesses and admitted 65 of Captain 

Nelson's exhibits.92 

The ALl explicitly described the issues he considered, ruling that 

the "specifically-enumerated issues identified by [Captain Nelson] in his 

brief' were before him.93 In relevant part, Captain Nelson enumerated the 

issues to include "(6) discriminat[ation] on the basis of Captain Nelson's 

age as a substantial factor in agency actions; and (7) discriminat[ ation] on 

the basis of a 'perceived' disability' as a substantial factor.,,94 

The administrative record confinns that Captain Nelson's 

discrimination theory was actually contested. The ALl admitted 

documentary exhibits comparing Captain Nelson's perfonnance with other 

trainees from his class.95 And, in fact, the ALl denied the Board's motion 

to strike comparative documentary exhibits.96 Although the ALl excluded 

oral testimony "called solely for or questioned regarding the perfonnance 

of other pilot trainees" based on relevance, the ALl did not limit the 

"testimony of the members of the Board and of the Training Evaluation 

hearing. 
91 See generally, CP at 5017-5419 (verbatim transcript of the administrative 

92 CP at 306-307 (recitals). 
93 CP at 5049, 6:20-25 . 
94 CP at 3648. 
95 CP at 306-7, listing admitted exhibits; See also CP at 3482, index describing 

exhibits W (CP at 4683), X (CP at 4685), Y (CP at 4689), AA-II (CP at 4703-4801), LL 
(CP at 4807), and NN (CP at 4817), all of which are comparative. 

96 CP at 3909. 
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Committee who made decisions regarding Captain Nelson's licensure.,,97 

Taking advantage, Captain Nelson cross-examined both Commissioner 

Mackey and Commissioner Charles Davis about whether age played a roll 

in decision making.98 Although Captain Nelson now complains about the 

ALl's evidentiary rulings, he did consider discrimination to be an issue in 

his post-hearing argument to the ALl arguing "Captain Nelson has cited 

direct evidence of age related factors" such that the Board could not "meet 

its burden to show a legitimate non-discriminatory reason for his 

termination. ,,99 

On August 13, 2010, the ALl issued an order affirming the 

Board's decision to deny a pilot license. The ALl found that 

"performance throughout his training, including the four extensions, was 

inconsistent particularly with respect to the critical ship handling elements 

of speed control, heading control and the use of tugboats."IOO The ALl 

also found that the training program met "all the criteria for a reliable and 

valid assessment of a pilot trainee's performance.")O) The ALl found, 

There is no persuasive evidence that the [Captain Nelson] 
was not trained or evaluated properly. There is certainly no 
evidence whatsoever of arbitrary or capricious conduct by 

97 CP at 5049, 8:6-21. 
98 CP at 5354-55. 23-26 (Mackey); CP at 5369-70, 84-86 (Davis). 
99 CP at 322 
100 CP at 313 (AU, FOF 28). The AU's order appears in App. 3 attached to 

Respondents Br. 
101 CP at 315 (AU FOF 39). 
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the Board or the TEC nor is there evidence of bad motive 
on their part. On the contrary, the evidence is clear that 
the TEC and the Board went to great lengths and at a 
considerable time and expense to facilitate the 
successful completion of the [Captain Nelson)'s training 
program. 

(Emphasis added). 102 In addition, the ALl concluded that 

Mr. Goodenough, Captain Nelson's expert, was not qualified or 

experienced and his opinions were not persuasive. 103 

Captain Nelson filed a petition for the Board to review the ALl's 

initial order. In the petition, he continued to argue that the record 

provided "direct evidence of discriminatory attitudes.,,104 The Board 

designated one of its members, Charles Adams, as the review officer. los 

Commissioner Adams, though appointed, was not confirmed by the 

Senate. 106 Although Commissioner Adams was a former Assistant 

Attorney General, he had no personal involvement with Captain Nelson or 

the licensing decision, and was appropriately screened. 107 

102 CP at 316, (AU COL 6). Although this is labeled as a conclusion, it is a 
factual fmding that something did or did not exist. Factual fmdings that are mislabeled as 
conclusions of law are treated as a fmding of fact. State v. Ross, 141 Wn.2d 304, 309,4 
P.3d 130 (2000). 

103 CP at 315 (AU FOF 40). 
104 CP at 3950-51. 
105 CP at 2360. 

106 CP at 2393, 3107. 
107 CP at 2361. 
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On December 19, 2011, Commissioner Adams issued the Board's 

final administrative order. I08 The final order adopted all of the findings 

from the initial order. I09 The final order also added several findings 

including that "[Captain Nelson] makes various claims relating to 

nepotism, age discrimination, and bias, but these claims are not supported 

by the record in this proceeding."IIO The final order is the subject of an 

action seeking judicial review under the AP A, King County Superior 

Court, Cause No 12-2-02511-8 SEA. 

H. Procedural Posture 

While the administrative review process was pending, Captain 

Nelson filed this suit alleging WLAD discrimination claims, termination 

in violation of public policy, APA claims, and intentional or negligent 

infliction of distress. III The complaint did not plead any constitutional 

claimsY2 

On October 21, 2011, the Board moved for summary judgment 

asking the court to dismiss the discrimination claims on collateral estoppel 

and substantive grounds, to dismiss judicial review under the AP A as 

108 CP at 1920-25. The final order appears in App. 3 attached to Respondents Br. 
109 CP at 1921 (adopting the findings). 
110 CP at 1923. 
III CP at 8-10 (enumerating Plaintiffs claims). 
112 CP at 8-10. In his initial summary judgment response, Captain Nelson 

moved, in a footnote, to add federal and state constitutional claims. CP 965 . The court 
struck the over length brief. CP at 1852. Captain Nelson's subsequent brief omitted the 
motion to amend. CP at 1865 
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barred by the still pending administrative proceeding, and to dismiss the 

negligence and common law employment causes of action.113 After 

Captain Nelson asserted that the ALl and review judge made evidentiary 

and legal errors, the Board also moved to dismiss any collateral challenges 

to the administrative decision for lack of subject matter jurisdiction. I 14 

On March 28, 2012, the superior court granted the summary 

judgment, citing collateral estoppel. I15 The court also dismissed the 

discrimination claims on the merits as the Captain Nelson failed to create 

an issue of fact.I 16 The court dismissed Plaintiffs ancillary employment 

causes of action. ll7 On the same day, the court granted the Board's 

motion to dismiss collateral challenges to the administrative decision. I 18 

Captain Nelson made both a motion for reconsideration of the 

summary judgment and a motion to vacate the summary judgment motion 

based on alleged discovery violations. 1l9 The superior court denied both 

motions, repeating its ruling that the irregularities alleged by Captain 

Nelson must be raised in the administrative appeal. I20 Captain Nelson 

113 CP at 21-22 (listing issues raised). 
114 CP at 2510. 
115 CP at 2682. It is significant that the trial court based its reasoning solely on 

the AU's initial order. 
116 CP at 2683-86. 
117 CP at 2686. 
118 CP at 2689. 
119 CP at 3001 (Reconsideration); CP at 3175 (Motion to Vacate). 
120 CP at 3288; CP at 3378-79. 
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appealed court's summary judgment order and motion for 

reconsideration. 121 

IV. SUMMARY OF ARGUMENT 

This Court should affirm the trial court's summary judgment 

dismissing Captain Nelson's civil discrimination claims. First, the 

administrative proceeding already resolved his factual contention that that 

bias motivated the Board's licensing decision. Because Captain Nelson 

had a full and fair opportunity to litigate the factual issues, collateral 

estoppel applies, and his subsequent civil suit is barred. The fact that the 

ALl may have made legal errors is not relevant, and public policy is 

satisfied when an administrative tribunal makes factual findings after a fair 

hearing. Second, even if collateral estoppel did not apply, the record 

supports dismissal. Captain Nelson fails to present evidence to state a 

prima facie case let alone generate an issue of fact over whether the 

Board's non-discriminatory reason, Captain Nelson's poor performance, is 

pretext. Summary judgment on this alternative ground is appropriate. 

Third, Captain Nelson did not raise a separate and independent 

constitutional claim below. Even if he had, that claim is legally deficient 

and duplicative of his dismissed AP A causes of action and barred by res 

judicata. The court should, therefore, affirm the trial court. 

121 CP at 3404-27. 
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v. ARGUMENT 

A. Standard Of Review 

In reviewing summary judgment, the appellate court engages in the 

same inquiry as the trial court, reviewing legal questions de novo and 

construing the evidence in the light most favorable to the nonmoving 

party.122 Summary judgment is appropriate if the record demonstrates the 

absence of material issues of fact. 123 A material issue of fact is one upon 

which the outcome of the litigation depends. 124 The application of res 

judicata and collateral estoppel are legal issues reviewed de novo. 125 

Arguments and theories not presented to a trial court are not 

considered on appeal. 126 Further, an assignment of error not argued in the 

Appellant's brief is deemed abandoned. 127 Here, Captain Nelson did not 

brief his gender, disability, retaliation, or constitutional claims, and these 

should be deemed abandoned. 

122 Christiansen v. Grant Cy. Hasp. Dist. No. 1, 152 Wn.2d 299, 305, 96 P.3d 
957 (2004). 

123 Kirby v. City of Tacoma, 124 Wn. App. 454, 463, 98 P.3d 827 (2004). 
124 Ruffv. King Cy., 125 Wn.2d 697,887 P.2d 886 (1995). 
125 Christiansen, 152 Wn.2d at 305. 
126 RAP 2.5(a); Washburn v. Beau Equip. Co., 120 Wn.2d 246, 290, 840 P.2d 

860, 884 (1992) 
127 RAP 10.3(a)(5); Tegman v. Accident & Med Investigations, Inc., 107 Wn. 

App. 868, 873-874, 30 P.3d 8 (2001); Brown v. State, 94 Wn. App. 7, 13, 972 P.2d 101 
(1998) 
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B. Where Captain Nelson Fully 
Discriminatory Motive In An 
Collateral Estoppel Applies 

Litigated the Issue Of 
Administrative Hearing, 

Collateral estoppel is intended to "prevent retrial of one or more of 

the crucial issues or determinative facts determined in prevIOUS 

litigation.,,128 The Washington Supreme Court explained that: 

The public policy of avoiding a duplication of proceedings 
where the parties had ample incentive and opportunity to 
litigate an issue indicates that no injustice is done in giving 
preclusive effect to a decision from the first proceeding, 
even if, we may have reason to believe the first result was 
erroneous. 129 

Collateral estoppel is concerned with procedural fairness-that a party had 

full and fair hearing with the appropriate procedural protections. 130 Here, 

Captain Nelson was represented by an attorney, conducted discovery, 

examined witnesses, presented testimony, had a neutral fact-finder, and 

has pursued judicial review. He alleges the administrative decision was 

wrongly decided, and asks leave to re-litigate the issues decided there. 

The Court should decline to allow Captain Nelson a second hearing on the 

same Issues. 

Collateral estoppel bars re-litigation of resolved issues where 

(1) the issues decided in the earlier proceeding is the same, (2) the earlier 

proceeding ended with judgment on the merits, (3) the party against whom 

128 Christiansen, 152 Wn.2d at 306. 
129 Thompson v. State, 138 Wn.2d 783, 799, 982 P.2d 601 (1999). 
130 Thompson, 138 Wn.2d at 799-800. 
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the doctrine applies was a party in the earlier proceeding, and (4) the 

application of the doctrine does not work an injustice.131 Captain Nelson 

contests the identity of issues and injustice elements. 

1. Identical Issues Are Raised In Both The Administrative 
And Civil Actions 

In a discrimination suit, a plaintiff s ultimate burden is to prove 

that an adverse decision was substantially motivated by unlawful 

discriminatory animus. I32 To do so, a plaintiff must initially show that his 

performance was satisfactory and that he was otherwise qualified. 133 The 

administrative order specifically addressed both performance and the 

Board's motivation, finding that Captain Nelson's performance was 

poor,134 the training program was a valid evaluation tool,135 and the 

Board's lacked unlawful motives.136 In fact, the ALl found the Board was 

affirmatively motivated to "facilitate the successful completion of the 

Appellant's program," a finding that eviscerates Captain Nelson's claim of 

131 Rains v. State, 100 Wn.2d 660,665,674 P.2d 165 (1983). 
\32 Hill v. BCT! Income Fund-I, 144 Wn.2d 172, 186-87, 23 P.3d 440 (2001). 
\33 Kirby, 124 Wn. App. at 466; Domingo v. Boeing Employee's Credit Union, 

124 Wn. App. 71,86-87,98 P.3d 1222 (2004). 
134 CP at 313 (AU FOF28) finding that his perfonnance was inconsistent in 

essential piloting skills. 
135 CP at 315 (AU FOF 39), fmding that the Board's training evaluation system 

is reliable and valid. 
136 CP at 316 (AU COL 6). The AU also included a catchall fmding, indicating 

that "[a]rgumeilts not specifically address have been duly considered, but are found to 
have no merit. .. " CP at 318. 
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bias. 137 And the final order determined, specifically, that Captain 

Nelson's discrimination claims were not persuasive. I38 The issues in the 

administrative hearing are, therefore, identical to issues that would be 

necessary to pursue this civil suit. 

Captain Nelson's claim that discriminatory animus was not 

litigated is incorrect. 139 Captain Nelson specified the issues to include the 

Board's alleged discriminatory animus. 14o Captain Nelson presented both 

documentary evidence and oral testimony.141 And both his closing legal 

argument to the ALl and subsequent petitions for review, he asserted that 

he proved discriminatory animus in the administrative record. 142 Captain 

Nelson cannot assert he did not raise discrimination as an issue. 

2. Privity And A Final Judgment On The Merits Are 
Present 

Captain Nelson does not raise these elements on appeal and the 

court should deem them abandoned. But because the issue may be 

relevant in addressing Plaintiff s argument regarding the alleged invalidity 

of the review officer's order, Respondent will briefly address it. 

137 CP at 316 (AU COL 6). 
138 CP at 1923 (RJ FOF 41) 
139 Appellant's Brief (Appellant ' s Br.) at 48. 
140 CP at 5049, 6:20-25; CP at 3648. 
141 CP at 5049, 8:6-21; CP at 5354. 23-26 (Mackey); CP at 5369-70, 84-86 

(Davis). 
142 CP at 322; CP at 3950-51. 
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Collateral estoppel applied from the ALl's initial order, although 

as a practical matter, the reviewing officer had ruled by the time the 

superior court granted summary judgment. The inquiry into the finality of 

the judgment does not depend on the title of an order, but on a pragmatic 

analysis of whether an issue has been decided on the merits. 143 In an 

administrative proceeding, finality occurs upon entry of the findings of 

fact and conclusions of law. 144 The judicial doctrine of repose applies at 

the beginning of the appellate process, not the end. 145 The review officer's 

order is part of an appellate process. 146 Here, once the fact finder issued 

his findings, collateral estoppel attached, and will remain binding until 

overturned. 

143 See Phillip Trautmann, Claim and Issue Preclusion in Civil Litigation in 
Washington, 60 Wash. L. Rev. 805, 831 (1985) "If a particular issue has been decided in 
a proceeding ... the lack of a technically final judgment should not control." 

144 Lejeune v. Clallam Cy. Bd ofComm 'rs., 64 Wn. App. 257, 265-66, 823 P.2d 
1144 (1992); (noting res judicata applies when a "non-interlocutory order [is] entered 
after a quasi-judicial administrative fact-finding hearing." 

145 Lejeune, 64 Wn. App. at 265-266. See also, Nielson v. Spanaway, 135 
Wn.2d 255, 264, 956 P.2d 312 (1998) ("In this state an appeal does not suspend or negate 
the res judicata or collateral estoppel effects of a judgment entered after trial in a the 
superior court. "). 

146 See RCW 34.05.464, allowing an initial order to become final if not 
appealed, limiting review to the record below, mandating deference to the fact finder, and 
allowing "remand" for further proceeding. 
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3. Application Of Collateral Estoppel Following An 
Exhaustive Seven Day Administrative Hearing Is Just 

Collateral estoppel's justice element turns on whether a litigant had 

ffi . d I . 147 su lClent proce ura protectIOns. Here, Captain Nelson had the 

equivalent of a full civil trial. Where a party received a full and fair 

opportunity to litigate an issue in front of an impartial tribunal, as here, no 

injustice is done by applying collateral estoppel. I48 

Captain Nelson advances three reasons why the administrative 

proceeding was unjust, none of which are persuasive. First, he suggests 

that the ALl committed legal errors by excluding oral testimony about 

other trainees and applying the wrong standard of proof. 149 Second, he 

suggests that the review officer's lack of senate confirmation was 

procedurally defective. ISO Third, he suggests that applying collateral 

estoppel would undermine the WLAD's purpose of ending 

discrimination. 151 The court should reject Captain Nelson's arguments. 

a. Adverse Evidentiary Rulings to Not Defeat 
Collateral Estoppel 

Captain Nelson argues that ALl's evidentiary ruling limiting his 

presentation of oral testimony solely regarding the performance of other 

147 Thompson, 138 Wn.2d at 799-800; Christiansen, 152 Wn.2d at 309; Reninger 
v. Dep 't o/Corr., 79 Wn. App. 623,635,901 P.2d 325 (1995) ("courts seek to detennine 
whether parties to the earlier proceeding had a full and fair hearing on the issue."). 

148 Christiansen, 152 Wn.2d at 313-14. 
149 Appellant's Br. at 47-48. 
ISO Appellant's Br. at 48-49. 
lSI Appellant's Br. at 49-50 
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trainees rendered his opportunity to litigate unfair. 152 Even assuming that 

the ALl's decision to exclude oral testimony that was "not very probative" 

was an evidentiary error, collateral estoppel would still apply. 153 

As a matter of law, an adverse evidentiary ruling is insufficient to 

defeat collateral estoppel. I54 In Thompson v. State, the court applied 

collateral estoppel even where the trial court made a legal error. 155 The 

Thompson court explicitly overruled Washington courts holding a legal 

error could defeat collateral estoppel. I56 Whether the decision in the 

earlier proceeding was substantively correct is not a relevant consideration 

in determining whether collateral estoppel will work an injustice. 157 

Captain Nelson relies on State v. Harris. In State v. Harris, the 

court reasoned that an adverse evidentiary ruling based on privilege could 

defeat collateral estoppel. 158 But the Harris court's holding was 

152 Appellant's Br. at 48. 
153 The Respondent does not make this concession. In fact, limiting oral 

testimony was well within the AU's discretion. To have ruled otherwise would have 
invited 17 mini-trials on the performance of other trainees. Moreover, this collateral 
attack on an evidentiary ruling is not properly before this Court as it was dismissed by the 
trial court in an order Captain Nelson has not appealed. 

154 State v. Cleveland, 58 Wn. App. 634, 642, 794 P.2d 546 (1990). 
155 Thompson, 138 Wn.2d at 799. 
156 Thompson, 138 Wn.2d at 796, 798 (expressly overruling Franklin and 

Frederick). 
157 Christiansen, 152 Wn.2d at 317. 
158 State v. Harris, 78 Wn.2d 894, 901, 480 P.2d 484 (1971). By its own terms, 

however, Harris is inapposite--the Harris court specifically stated that where irrelevant 
evidence is excluded, the "issue is as fully litigated as the proper administrative of justice 
will allow." Harris, 78 Wn.2d at 901. The AU explained the evidentiary ruling at issue 
here in the following way, "the appellant had been fully cautioned that evidence that is 
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specifically overruled by the United State's Supreme Court, which held 

that if the ultimate issue was actually litigated, collateral estoppel applied, 

"irrespective of whether the jury considered all relevant evidence ... ,,159 

Again, a claim of evidentiary error is not sufficient to defeat collateral 

estoppel. 160 It would defeat the purpose of repose if the court had to 

reexan1ine every evidentiary ruling before applying collateral estoppel. 

The court should reject Captain Nelson's argument. 

b. The ALJ Applied The Correct Burden of Proof 

Captain Nelson's argument that the ALl erred by applying the 

incorrect burden of proof is both incorrect and irrelevant. 161 Captain 

Nelson confuses burden of proof-the preponderance of the evidence-

with the legal elements of his claims. A litigant is entitled to relief from 

the Board's licensing decision if he proves, by a preponderance, that the 

Board acted in "an arbitrary or capricious fashion, or with improper 

motives. ,,162 The ALl correctly applied this legal test. 163 A 

not relevant, that is unduly cumulative or burdensome ... will be excluded." CP at 5049, 
8:12-21. 

159 Harris v. Washington, 404 U.S. 55, 56-57, 92 S. Ct 183, 30 L. Ed. 2d 212 
(1971). The overruling was recognized by Washington ' s court. Cleveland, 58 Wn. App. 
at 642. 

160 Thompson, 138 Wn.2d at 797, Captain Nelson 's reliance on Seattle-First Nat. 
Bank v. Kawachi is also unavailing. The court determined there that the factual issue-the 
validity of two financial instruments was not actually contested. Seattle-First Nat. Bank 
v. Kawachi, 91 Wn.2d 223,224-25, 588 P.2d 725 (1978). 

16 1 Appellant's Br. at 49-50. 
162 Bock v. State, 91 Wn.2d 94, 100, 586 P.2d 1173 (1978) (emphasis added). 
163 CP at 316 (reciting the Bock standard). 
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discrimination theory fits easily within the "improper motive" prong and 

was actually litigated in the administrative hearing. Had Captain Nelson 

met his burden to prove the improper motive he alleged-age, gender, or 

disability discrimination-he would have been entitled to relief. But the 

ALJ found not only a lack of unlawful motive, but an affirmative motive 

to assist Captain Nelson. 164 

Regardless, as discussed above, even if the ALJ committed a legal 

error, collateral estoppel applies. 165 Captain Nelson's remedy for legal 

error is the pending judicial review, not re-litigating the same issues in a 

collateral civil suit. 

c. Review Judge's Appointment Is Not Properly 
Before This Court and Is Irrelevant 

Captain Nelson asserts that the Review Judge, Charles Adams, was 

not confirmed by the senate and that this irregularity should defeat 

collateral estoppel. I66 The court should reject this argument. First, the 

trial court dismissed all collateral attacks against the administrative orders, 

and Nelson does not appeal that order. Second, the issue was not briefed 

and should be deemed abandoned. 

Even if the court reached the merits of this issue, Captain Nelson's 

analysis is wrong. A gubernatorial appointee subject to senate 

164 CP at 317. 
165 Thompson, 138 Wn.2d at 799. 
166 Appellant's Br. at 48. 
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confirmation continues to serve unless rejected, meaning his appointment 

remained valid pending confirmation. 167 And even if his Commission 

appointment was invalid, his appointment as a review officer was still 

valid. 168 Captain Nelson's citation to In re Application of Puget Sound 

Pilots169 is inapposite. In that case, the court interpreted a former version 

of the AP A addressing delegation and did not address the situation of a 

putative Commissioner.17o Moreover, it is not relevant for collateral 

estoppel purposes. If the final order were void, the initial order remains 

valid and is equally fatal to his claims. 

d. Collateral Estoppel Does Not Undermine Anti
Discrimination Law 

Captain Nelson asserts that application of the collateral estoppel 

doctrine would undermine the purpose of the WLAD to eradicate 

discrimination. Where an administrative proceeding is involved, the 

injustice inquiry includes whether (a) the agency acted in within its 

competence; (b) procedural differences, and (c) public policy 

167 RCW 43.09.92. See State v. Smith, 9 Wash. 195, 199-200,37 P. 294 (1894) 
(noting that the treasurer of the University of Washington was validly appointed and 
acted with authority until the Senate rejected him), see also AGO 1973 No. 33 ("It is well 
settled by now in this state the governor's act of appointment entitles the appointee to 
assume office immediately and perform the functions thereof, subject only to the 
possibility of later divestment by senatorial rejection."). 

168 The APA limits who may be an presiding officer but allows the appointment 
of a "person" to be a review officer. Compare RCW 34.05.425(1) with 
RCW 34.05.464(2). 

169 In re Application of Puget Sound Pilots, 63 Wn.2d 142, 385 P.2d 711 (1963) 
170 Application of Puget Sound Pilot Ass 'n, 63 Wn.2d at 147 (interpreting former 

RCW 34.04.110). 
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considerations. 171 Here, the administrative tribunal was competent to 

determine whether the factual issue of the Board's motive, Captain Nelson 

had full due process equivalent to a civil trial, and Washington's anti-

discrimination laws are not prejudiced by allowing discrimination to be 

litigated in administrative proceedings. 

It is well established law that administrative findings may 

collaterally estop re-litigation of factual issues in discrimination cases. In 

Carver v State, the court specifically held that collateral estoppel "may be 

applicable to an action brought under our anti-discrimination laws.,,172 In 

Shoemaker v. City of Bremerton, an administrative tribunal found that an 

employment action was not motivated by retaliatory animus. 173 The court 

explained that an administrative tribunal is competent to make factual 

findings about motive. 174 The fact that the parties litigated the factual 

issue of motive was dispositive. 175 In Nielson v. Spanaway Gen 'I Medical 

Clinic, Inc., the court explained applying collateral estoppel even where 

constitutional rights are involved is not unjust because "once an issue has 

been resolved in a prior proceeding, there is no further fact finding 

171 Carver v. State, 147 Wn. App. 567, 572, 197 P.3d 678 (2008). 
172 Carver, 147 Wn. App. at 574. 
173 Shoemaker v. City of Bremerton, 109 Wn.2d 504, 506, 745 P.2d 858 (1987). 
174 Shoemaker, 109 Wn.2d at 512-13. 
175 Shoemaker, 109 Wn.2d at 512. See also, Univ. of Tennessee v. Elliott, 478 

U.S. 788, 799, 106 S. Ct. 3220, 92 L. Ed. 2d 635 (1986) (noting federal courts apply 
collateral estoppel to administrative findings). 
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function to be performed.,,176 Applied here, where a competent tribunal 

determined there was no discriminatory motive, there is no statutory 

WLAD claim to litigate. 

As discussed above, there are no substantive procedural 

differences between Captain Nelson's administrative hearing and a civil 

trial. He had an attorney, full discovery, a neutral fact finder who applied 

the rules of evidence, a seven-day hearing, and recourse to an appeal. This 

level of process is more than sufficient for collateral estoppel. 177 

In fact, the purpose of fighting discrimination is not harmed by 

giving a party multiple forums in which to assert discrimination. 178 A 

litigant may decide that the relative speed, lesser expense, or expertise of 

an administrative forum (like the EEOC, for example) is preferable to a 

civil trial. Here, if Captain Nelson's objections had merit, he would have 

been restored to the training program through the administrative process. 

As evidenced by his vigorous administrative litigation, Captain Nelson 

had ample opportunity and incentive to litigate the issue of the Board's 

176 Nielson, 135 Wn.2d at 268 quoting Parklane Hosiery Co., Inc. v. Shore, 439 
U.S. 322, 336 n.23 , 99 S. Ct. 645, 58 L. Ed. 2d 552 (1979). 

177 Shoemaker, 109 Wn.2d at 506 (fmding representation by counsel, ability to 
call and examine witnesses, review documents, and make legal arguments was 
sufficient). 

178 Carver 147 Wn. App. at 572 (rejecting that the legislature intended to 
preclude use of collateral estoppel by allowing multiple forums) . 
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motive. Having done so, he is bound by the result, and the application of 

II I I k .. . 179 
co atera estoppe wor s no InJustice. 

C. Captain Nelson Fails To Make A Prima Facie Discrimination 
Case or Create A Material Issue Of Fact On Pretext 

Even if the Court does not apply collateral estoppel, it may affinn 

on the superior court's alternative basis for summary judgment-Captain 

Nelson's failure to create a material issue of fact. Captain Nelson fails to 

create an issue of fact that his age played any part in the decision making 

process let alone that the Board's stated reasons for denial were pretextual. 

In addition, Captain Nelson's gender, disability, and retaliation claims lack 

merit. 

1. Captain Nelson Fails To Create An Issue Of Fact 
Regarding Age Discrimination 

To survive summary judgment, Captain Nelson must meet his 

pnma facie burden of showing that he is (1) within the statutorily 

protected group, (2) applied for and was qualified for the license, (3) was 

perfonning satisfactory work, and (4) someone outside the protected class 

was licensed in his place. 180 If Captain Nelson establishes a prima facie 

case, the Board must then articulate a legitimate non-retaliatory reason, at 

which point Captain Nelson must create an issue of fact that the stated 

179 Christiansen, 152 Wn.2d at 317. 
180 Kirby, 124 Wn. App.at 466; Domingo, 124 Wn. App. at 86-87. 
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reason is pretextual. 181 Pretext means deceit; Captain Nelson must show 

that the stated reason is unworthy of belief. 182 

a. Captain Nelson Fails To Make A Prima Facie 
Case 

Here, Captain Nelson fails to meet his prima facie burden on the 

third and fourth elements-satisfactory performance and differential 

treatment outside the protected class. Captain Nelson's poor performance 

was definitively determined by the ALl's findings-he was not qualified 

to be pilot. 183 Even ifhe were qualified, Captain Nelson's claim also fails 

as a matter of law because he does not show preferential treatment outside 

the protected class. 

Unlike any other protected class, age is a continuum with ill-

defined borders. The plain text of the WLAD defines the protected class 

as those over the age of 40 and, by its own terms, would not apply where 

everyone is over 40. 184 The courts have, nonetheless, added a judicial 

gloss recognizing that a plaintiff can show age discrimination where there 

is differential treatment ofthose "significantly younger.,,185 

181 Grimwood v. Univ. of Puget Sound, Inc., 110 Wn.2d 355, 363-34, 753 P.2d 
517(1988). 

182 Griffith v. Schnitzer Steel Indus., 128 Wn. App. 438, 447, 115 P.3d 1065 (2005), 
Clay v. Holy Cross Hasp., 253 F.3d 1000, 1005 (7th Cir. 2001). 

183 CP at 313 (ALl FOF 28). 
184 RCW 49.44.090(1). 
185 0 'Connor v. Canso!. Coin Caterers Corp., 517 U.S. 308, 313, 116 S. Ct. 

1307, 134 L. Ed. 2d 433 (1996) (" in the age-discrimination context...an inference [of 
discriminatory intent] cannot be drawn from the replacement of one work with another 
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In the context of a training program specifically designed to select 

individuals over 40, and which aimed at replacing Puget Sound pilots 

retiring in their 60's, no one in the 2005 class was "significantly younger" 

than Captain Nelson. The court's analysis in Kirby v. City o/Tacomal86 is 

illustrative. In Kirby, Tacoma police passed over a 52 year old Lieutenant 

and promoted a 45 and 42 year old to Captain. 187 Where everyone on the 

promotion list was in the same age range, 52 to 42, however, the court 

determined, on summary judgment, that there was no age inference to be 

drawn and plaintiff failed to meet his prima facie burden. 188 The same 

reasoning applies here---even if Captain Nelson could show that someone 

in the 2005 class was treated differently, in this context, it is not evidence 

of age discrimination. The Board cannot both intentionally select older, 

experienced mariners and discriminate against them. 

Even assuming that the age difference within the 2005 class was 

significant, Captain Nelson's evidence fails to create a material issue of 

fact about the Board's motivation. The only evidence Captain Nelson 

produced that mentions age comes from the Board's decision to hold a 

2005 examination. The PSP reported to the Board that its membership 

worker insignificantly younger."). Washington courts consider federal cases interpreting 
the ADEA persuasive. Grimwood, 110 Wn.2d at 361-62. 

186 Kirby, 124 Wn. App. at 98. 
187 Kirby, 124 Wn. App. at 462. 
188 Kirby, 124 Wn. App. at 466. 
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was aging, and it needed more pilots to offset retirements and losses from 

medical disability.189 In addition, some pilots in their 60's reported that 

they no longer wanted to cover for the shortage of pilots. 19o Captain 

Nelson's theory is that the Board preferred a 40 year old trainee because, 

in theory, he would be around for 10 years longer than 50 year old trainee 

and would be willing to come in his weeks off. 

Captain Nelson's evidence does not, however, establish that the 

Board either adopted this reasoning or that it is discriminatory. First, 

most of Captain Nelson's evidence cannot be attributed to the Board. 191 

The author of the letters he cites, the PSP, is not a decision maker, and its 

concerns cannot be attributed to the Board. For example, while PSP may 

have worried about increasing age, the Board's concern was a block of 

pilots retiring at the same time. l92 The cause of this block of retirees, 

whether age, illness, or choice, is irrelevant; the Board needed trainees in 

the pool to meet the projected need. 193 None of the evidence suggests the 

Board adopted an agenda to lower the average age of pilots. 194 And, in 

fact, the first eight pilots licensed from the 2005 class lowered the average 

189 CP at 2893-94. 
190 CP at 1367. 
191 See e.g., CP at 2895, 2880, 3060, and 1070. Similarly, forwarding a study on 

fatigue does not mean that the sender endorses a single section that mentions a study an 
Australian study on fatigue among older pilots. See CP at 1094. 

192 CP at 1366-67, 1457-58. 
193 See e.g. CP at 1533 (describing the "acute shortage of pilots" as the 

emergency). 
194 CP at 5121, 75 :5-22 
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age of PSP pilots from 56 to only 55.79. 195 Most significant, there is no 

evidence in the record that the Board (or the PSP) considered that older 

pilots (including those over the average age of 56) were unable or unsafe 

to pilot. 

The only evidence in the record establishes that the Board sought 

to prepare for an anticipated need to replace future retirees. That is not 

discriminatory. Where a Board is responsible for maintaining a pool of 

applicants, asking about and planning for future retirements is not 

evidence of age bias. 196 As the Ninth Circuit explained, "inquiries into ... 

retirement plans do not suggest age discrimination ... because [the 

employer] had a legitimate business interest. .. to plan for its own 

future." 1 97 The Board had a legitimate and statutorily mandated duty to 

undertake such planning; discharging that duty cannot be evidence of bias. 

195 Compare CP at 1070 with CP at 370. Captains 1 through 8 were licensed by 
September 2007, CP at 1971 (showing that all eight were younger at licensing than they 
were in September 2007). 

196 Hatjieldv. Columbia Fed. Sav. Bank, 68 Wn. App. 817,825,846 P.2d 1380 
(1993) (inquiry into pension status does not give rise to inference); Killingsworth v. State 
Farm Mut. Auto Ins. Co., 254 Fed.Appx. 634,637 (9th Cir, 2007) 

197 Killingsworth, 254 Fed. Appx. at 637. See also, Hazen Paper Co. v. Biggins, 
507 U.S. 604, 611,113 S. Ct 1701, 123 L. Ed. 2d 338 (1993) (a decision based on 
pension status did not violate age discrimination laws); KY Ret. Sys. v. EEOC, 554 U.S. 
135,143-44,128 S. Ct. 2361,171 L.Ed.2d 322 (2008) (explaining how pension and age, 
though correlated, are distinct.) 
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Second, Captain Nelson was not an employee, a fact that fatally 

undermines Captain Nelson's factual theory.198 The Board does not pay 

retirement costs or medical benefits, meaning the Board has no financial 

incentive in whether or when a pilot retires. 199 If Captain Nelson, or any 

of the other 2005 trainees, only worked for 10 years before retiring, the 

Board would simply invite the next trainee in its pool. The Board suffers 

no consequence when a pilot retires because the Board has a "pipeline" of 

trainees.2oo In addition, the Board does not determine how the PSP pilots 

cover for sick or unavailable pilots.201 That is an internal PSP decision. 

The Board's response to the complaints was not to discriminate against 

pilots who complained, but to accommodate their request to fill the pilot 

roster so that pilots did not have to cover for each other. That is not a 

discriminatory act. 

Taking all inferences 10 Captain Nelson's favor, the statements 

from actual decision makers might show bias against pilots over the age of 

198 Captain Nelson asserts, without argument, that his monthly stipend made him 
an employee. Appellant's Br. at 39. The court should deem this argument abandoned. 
A stipend does not mean a person is an employee. DeWater v. State, 130 Wn.2d 128, 
140, 921 P.2d 1059 (1996) (holding that a foster parent is not an employee despite 
receiving direct payments and being subject to regulations). The key factor is whether 
the employer has control over day to day operations. WAC 162-16-170(5). But the 
Board does not control pilots or trainee's manner of performance. CP at 362; CP at 5140, 
151 :9-152:6 

199 CP at 362. 
200CPat5121,75:5-22 
201 CP at 1367, 70-72 (Commissioner Davis explaining that the issue of rest 

between duty call was an issue for the pilots and operators). 
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60, not against someone In his early 50s like Captain Nelson. 

Commissioner Mackey, who was 65, testified that "us kids" were 

retiring.202 By Captain Nelson's own reasoning, he was significantly 

younger than Commissioner Mackey. Commissioner Charles Davis 

testified that pilots over 60 were reporting that that they could not do extra 

duty.203 Where the Board elected Captain Nelson in it training program 

and gave him multiple second chances, there is no inference based on 

these comments that the Board was biased against 50 year olds. In fact, 

Captain Hannigan and Commissioner Davis, two of the three allegedly 

biased decision-makers Captain Nelson identified, voted for the Captain 

Nelson's licensure in September 2007 and would be entitled to the same 

actor inference. 204 

Even taking all inferences in Captain Nelson's favor, the record 

does not establish a violation of Washington's age discrimination laws. 

Showing that the Board foresaw the potential that a block of pilots would 

retire, then invited a class of experienced applicants, including the Captain 

Nelson, into a training program to replace them, is insufficient, as a matter 

of law, to establish age discrimination. Similarly, where everyone of the 

202 CP at 1458. 
203 CP at 1367. 
204 Griffith, 128 Wn.App. at 453-454. Barker v. Advanced Silicon Materials, 

LLC, 131 Wn. App. 616, 625, 128 P.3d 633 (2006) (applying a strong inference where a 
supervisor treated an employee favorable in the recent past). 
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trainees was inside the protected age class (over 40) and the Captain 

Nelson was younger than most licensed pilots, even if he could show 

differential treatment, there is no inference to be drawn that age was a 

motivating factor. Given that the Board had a legitimate non-

discriminatory reason for denying a license-his performance-there is no 

issue of fact for a trier of fact to consider. Summary judgment was 

appropriate. 

b. Plaintiff Fails To Create A Material Dispute 
That The Board's Non-Discriminatory Reason 
Was Pretext 

Even if Captain Nelson had established a prima facie case, he 

cannot create an issue of fact that the Board's non-discriminatory reason, 

performance, was false. Captain Nelson had 17 separate instances in 

which a supervising pilot had to intervene to stop a dangerous situation.205 

In March 2008, during a trip with a TEC member who had recommended 

him for licensure, Captain Nelson almost destroyed the grain dock at Pier 

86 in Seattle.206 On this record, there is no material issue of fact that, by 

the end of the training program, Captain Nelson was not qualified. 

It makes little difference if Captain Nelson shifts the focus to the 

September 2007 Board meeting in which Captain Hannigan, Captain 

Snyder, and Commissioner Charles Davis voted in his favor. When 

205 CP at 1971. 
206 CP at 5377, 114: 16-121: 19 passim. 
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Captain Nelson's license was extended in September 2007, he had had 11 

interventions, including three in his first extension.207 His training was 

extended, just as the training of every trainee with more than five 

interventions also had their programs extended.2os Casting other trainees' 

extensions as "do-overs" and renaming it beneficial treatment does not 

alter the fact Captain Nelson received the same opportunity as other 

trainees who struggled. 

Balanced against his markedly deficient performance and in the 

context of training program as described above, the few comments that 

Captain Nelson presents as discriminatory do not create a material issue of 

fact as to pretext, especially where the Board never discussed Captain 

Nelson's age in discussing his license.209 A handful of stray comments 

not linked to the decision making process are insufficient to create a 

. I . f.e: 210 matena Issue 0 lact. 

Initially, Mr. Goodenough's testimony is not sufficient to create a 

material issue of fact. He is not an expert qualified to opine on a pilot's 

207 CP at 1971 
208 Id. 

209 CP at 5093,182:21-183:1. 
210 Nesbit v. Pepsico, Inc., 994 F.2d 703, 705 (9th Cir. 1993) (holding a 

comment by a direct superior that "[ w]e don't necessarily like grey hair" and a vice 
president's statement that "we don't want unpromotable fifty-year olds around" was not 
enough to defeat summary jUdgment.) 
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qualifications.211 Captain Nelson's counsel offered him as an expert on 

only whether the Board's training program was "valid, reliable, and 

properly designed.,,212 This expertise does not extend to speculation on 

whether Captain Nelson would or should have been licensed.213 

Moreover, none of the comments Captain Nelson introduces from 

TEC or Board members during his training program are related to age. 

Captain Nelson argues that the Board considered stress, whether he had 

enough ready ratings, whether he made enough extra trips while 

struggling, and whether the Board would have enough people to replace 

retiring pilots.214 None of these are related to Captain Nelson or his age. 

Nor is Captain Nelson correct that this reasoning was applying 

only to him. Captain Lee wrote of 40 year old Captain 1, "One would 

think that with these types of reviews, [Captain 1], would be taking more 

trips than the 20 he has logged for June to demonstrate that the low scores 

he earned were an abnormality.,,215 Similarly, Commissioner Mackey 

explained it was the timing of Captain Nelson's break that was an issue: 

"If you have an area you are weak on and you have to improve on, you 

211 CP at 315; CP at 1923 (Noting his expertise is in career development, 
personality assessment, counseling, and bias in the workplace.) 

212 CP at 5234, 27:18-28:1. 
213 See e.g., Estate of Borden v. State, 122 Wn. App. 227, 246-47, 95 P.3d 764 

(2004) (an expert opinion about what a decision maker would have done goes beyond 
expertise and is merely speculative). 

214 Appellant's Br. at 41-42 . 
215 CP at 1744. 
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can't be taking time off[,] I don't think.,,216 He further explained that 

"There is nothing wrong with taking time off. It's knowing when to take 

time off.,,217 Significantly, Commissioner Mackey voted against licensing 

both Captain 1 and Captain Nelson.218 

Captain Nelson's assertion that there was unanimity standard is not 

supported by this record. The Board expected trainees to have bad trips, 

and looked for improvement.219 And, in fact, the Board gave Captain 

Nelson five extensions before the Board finally determined that he was not 

.. suitable for licensing.22o That the Board continued to give Captain Nelson 

multiple opportunities to show improvement conclusively illustrates that 

unanimity was not required. 

The Board was, however, concerned with consistency, and applied 

that concern to all trainees. Every trainee with six or more interventions 

was extended.221 Captain Lee, in explaining his rational for making 40 

year old Captain 1 take more trips, for example, explained that "[Captain 

1 'sl .. evaluations are not consistent.. .. Some days he does a good job and 

other days not so good. ,,222 Captain 10, whose age is indistinguishable 

216 CP at 5351 , 13:13-19. 
217 CP at 5352: 16:8-16. 
218 CP at 4412. 
219 CP at 1967-68; CP at 5153, 202:20-203:15. 
220 CP at 1971; CP at 5153, 202:20-203:15. 
221 CP at 1971. 
222 CP at 1744. 
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from Captain Nelson is the best example.223 As with Captain Nelson, he 

had eight interventions in his program and was extended. He, however, 

had no interventions in his extension and was licensed in spite of being 52 

years old. 

In each instance that a trainee struggled, the Board's response was 

the same; it asked the trainee to repeat trips to demonstrate the problem 

had been anomalous. For example, after Captains 7 and 8 had 

interventions, the TEC directed them to repeat the trip where they had 

interventions.224 Similarly, in the October 2007 extension, the Board 

specified that Captain Nelson "revisit the trips where you had 

interventions or difficulty ... ,,225 This was in fact, the normal practice?26 

The fact other trainees struggled but were licensed does not create an issue 

of fact over whether the Board was deceitful when it denied Captain 

Nelson a license after 17 interventions, including the near destruction of a 

dock. The difference between the Captain Nelson and his alleged 

comparators was level of performance, not differential treatment. 

223 CP at 1971. 
224 CP at 1600 (paragraph 2). In addition, Captain Nelson selectively cites the 

comment from the intervention. The supervising pilot explained, "I think Captain 8 
learned a lot from this experience and I saw improved in his use 0 the bow tug from the 
first half of the trip to the second." 

225 CP at 357. 
226 CP at 5361,53: 14-18 ("Normally we would have them repeat the trip.") 
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As the ALJ astutely found, there is no evidence in this record of a 

improper motive on the part of the Board. Lacking a genuine issue of 

material fact, summary judgment is appropriate. 

2. Captain Nelson's Gender, Disability, And Retaliation 
Claims Are Devoid Of Merit 

As shown above, summary judgment is appropriate on Captain 

Nelson's age discrimination claims for multiple reasons. To the extent he 

intends to claim gender or disability claims on this appeal, those are 

frivolous. Although Captain Nelson mentions these claims, he does not 

offer argument, and they should be deemed abandoned. 

If this Court reaches the merits of these claims, the court should 

note first that Captain Nelson testified that he did not believe that gender 

was basis for the decision making process.227 And the only thing he could 

say to support the theory was double hearsay statement from unnan1ed 

pilots making a vague assertion that a Captain Jacobs thought he might be 

a test case.228 This is insufficient as a matter of law to maintain a gender 

discrimination claim. 

The sole testimony on the issue of disability was that an 

independent source, Dr. Younger, disqualified Captain Nelson from 

227 CP at 301. 
228 CP at 303-04. 
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serving under RCW 88.16.090(8).229 After Dr. Younger cleared him to 

return to duty without restriction, the Board cleared him.23o The only 

email discussing a heart condition indicates that the heart condition had, in 

fact resolved.231 This is neither a disability nor a perception of one. 

Summary judgment was appropriate. 

Finally, Captain Nelson's retaliation claim lacked any evidentiary 

support. After the September 2007 extension that Captain Nelson 

complains was discriminatory, he sent an email complaining about 

difficulty in scheduling his training trips.232 Leaving aside the timing 

issue-that his complaint antedated the alleged discriminatory act-he 

must show that he was engaging in a protected activity in order to 

establish a retaliation claim.233 The opposition must be to conduct that is 

arguably a violation of the law.234 Nothing about Captain Nelson's email 

suggests that he was opposing age discrimination or that the scheduling 

difficulties were somehow illegal. Moreover, in the next extension, the 

Board responded by giving him easier trips and accommodating his 

229 CP at 2819, 40:8-14. 
230 CP at 2820, 41-42. 
231CP at 4895 ("I just spoke with [Captain Nelson] and he just saw the 

cardiologist. Apparently his heart arrhythmia was from the pneumonia and is now 
okay."). 

232 CP at 1168. 
233 Kahn.v Salerno, 90 Wn. App. 110, 130,951 P.2d 321 (1998). 
234 Kahn, 90 Wn. App. at 129. 
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h d 1·· 235 
SC e u mg Issues. Even after that accommodation, Captain Nelson 

continued to struggle and ultimately almost destroyed a dock some five 

months later. This factual scenario is insufficient to establish a retaliation 

claim. 

The same analysis from the age discrimination claim applies these 

alternative claims. The Board had a legitimate non-discriminatory reason 

for its action. Captain Nelson cannot show that the Board's decision was 

pretextual and summary judgment is appropriate. 

D. Captain Nelson's Constitutional Claims Should Be Dismissed 

Although Captain Nelson has not plead or argued a constitutional 

claim, he identifies it as an issue in his assignments of error and recounts 

the last century of legal suits against the Board, some of which addressed 

constitutional challenges?36 This Court should deem this issue either not 

properly raised or abandoned. 

Even ifthe issue had been properly raised, summary judgment was 

proper. Captain Nelson's constitutional claim is identical to his dismissed 

AP A claims. Washington courts do not recognize an independent cause of 

235 CP at 5149,188:19-189:16. 
236 Appellant's Br. at 2, 3-5, citing In re Application of Puget Sound Pilots 

Ass'n, 63 Wn.2d 142, 385 P.2d 711 (1963); State ex reI. Sater v. Bd of Pilotage 
Comm 'rs., 198 Wash. 695,90 P.2d 238 (1939). 
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action based on violation of the Washington Constitution.237 Instead, the 

AP A is the exclusive mechanism to challenges to agency actions, 

including constitutional challenges?38 Furthennore, the contours of the 

constitutional right are identical to the rights protected under the AP A's 

prohibition of arbitrary and capricious agency action.239 Thus, Captain 

Nelson's "constitutional" cause of action is identical to his APA claims, 

the dismissal of which he has not appealed. 

Had he, those claims would be barred by res judicata.24o Claim 

preclusion applies where there is a concurrence of identity in (1) subject 

matter, (2) cause of action, (3) persons and parties, and (4) the quality of 

the person against whom the claim is made.241 Unlike collateral estoppel, 

res judicata bars any claim that "could have and should have been 

d . d . . . ,,242 etennme m a pnor action. Here, because Captain Nelson's 

constitutional claims are identical to an AP A cause of action, res judicata 

237 Blinka v. Wash. State Bar Ass 'n., 109 Wn. App. 575, 590, 36 P.3d 1094 
(2001). 

238 Bock, 91 Wn.2d at 100; RCW 34.05.510 ("this chapter establishes the 
exclusive means of judicial review of agency action.") RCW 34.05 .570 (listing 
constitutional challenges as allowed under the AP A 

239 State ex rei Sater, 198 Wn. at 702 (explaining that the constitution is 
offended where the Board would "authorize[e] the exercise of arbitrary power.") 

240 Civil Service Comm 'n. of City of Kelso v. City of Kelso, 137 Wn.2d 166, 171, 
969 P.2d 474 (1999). (A cause of action is identical where the prosecution of the later 
case would impair rights established by the earlier case, the evidence is substantially the 
same, the infringement of the same right is alleged and the actions arise out of the same 
nucleus offacts.) 

241 Civil Service Comm 'n. of Kelso, 137 Wn.2d at 171. 
242 Kelly-Hansen v. Kelly-Hansen, 87 Wn. App. 320, 330, 941 P.2d 1108 (1997). 

49 



applies. Captain Nelson has already litigated and lost whether the Board's 

training program was arbitrary and capricious. 

E. Attorney Fees 

Plaintiff requests attorney fees under RAP 18.1 assummg he 

prevails at trial, citing RCW 49.60.030(2). Because the court should 

affirm summary judgment, the request should be denied. 

VI. CONCLUSION 

This Court should affirm the trial court's application of collateral 

estoppel to bar re-litigation of decided factual issues. In the alternative, 

this Court should affirm the trial courts ruling that Captain Nelson fails to 

create a material issue of fact over whether age or any other protected 

characteristic was a factor in the Board's decision making. 

RESPECTFULLY SUBMITTED this 4th day of January, 2013. 

ROBERT M. MCKENNA 
Attorney General 
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Assistant Attorney General 
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Class 0[2005 Age Data 

Name Age on Sept 15 2007 Training Program Interventions Licensed / Age at 
licensing decision 

Captain #1 41.3 years old Original Program 5 (Total-6) 
First extension 1 Yes/40.2 

Captain #2 . 50.8 years old Original Program 3 Yes / 49.6 
Captain #3 50.1 years old Original Program 1 Yes/48.9 
Captain #4 47.5 years old Original Program 0 Yes / 46.3 
Captain #5 56.4 years old Original Program 5 Yes /55.4 
Captain #6 46.2 years old Original Program 1 Yes / 45.0 
Captain #7 47.7 years old Original Program 2 Yes / 47.3 
Captain #8 44.7 years old Original Program 5 Yes / 44.4 
Nelson (#9) 53.0 years old Jan-July 2007 8 (Total-17) 

July-Sept 07 ext. 3 
Sept-Oct. 07 ext. 3 
Oct.-Dec 07 ext. 2 
Dec 07-Jan 08 ext. 0 Denied 
Jan-April 08 ext. 1 Dec 200S / 54.2 

Captain #10 52.3 years old Original Program 8 (Total-S) 
First Extension 0 Yes / 52.3 

Captain #11 39.7 years old Ori~inal Program 0 Yes/40.2 
Captain #12 51.1 years old Original Program 0 Yes / 51.5 
Captain#13 40.5 years old Original Program 5 (Total-16) 

First Extension 1 
Second Extension 5 
Third Extension 5 
Fourth Extension 1 No / 41.6 

Captain #14 44.8 years old . Original Program o (Total-O) 
First Extension 0 Yes/45.4 

Captain #15 55.1 years old Original Program 0 Yes / 56.3 
Captain #16 47.5 years old Original Program 0 Yes /48.7 
Captain #17 5S.5 years old Original Program 11 (Total-IS) 

First Extension 6 
Second Extension 1 No / 60.3 

Captain #IS 46.0 years old Original Program 6 (Total-7) 
First Extension 0 
Second Extension 1 Yes/47.S 
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Numeric Identifier Key 

Name Numeric Identifier 
Captain Pat Kelly 1 
Captain Michael Blake 2 
Captain Jack Bujacich 3 
Captain Ivan Carlson 4 
Captain John Ward 5 
Captain William Sliker 6 
Captain David Grobschmidt 7 
Captain Jostein Kalvoy 8 
Captain Bruce Nelson 9 
Captain Edmund Marmol 10 
Captain Eric Klapperich 11 
Captain Gordon Wildes 12 
Captain Katherine Sweeney 13 
Captain Steve Semler 14 
Captain Jim Hannuksela 15 
Captain George Thoreson 16 
Captain Steven Jones 17 
Captain Larry Seymour 18 
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S-r:ATE OF WASHiNGtoN' 

BOAKD OFPlLOTAGE C01\£MfSSIONERS 

In Re: Licensing of 

CAPTAIN BRUCE NELSON, 

Appellant. 

OAHCaseDbcketNo 2009-BPC-OOOI 

lk"iew of Initial Ordei' of All Richard J. Roberts an9 

FlNALORDER · 

Tills. mattei' collies- before Soard Reviewl rig Officer Chnrles . F~ Adams pi:JJSu ant td the Petition fpr 

Review of Initial orcter()f All Rh::hard.J. Robertslssiled in this case ol;rAugust iJ, 2010. The lnitJaJ 

Otderupheld the Board Of Pilotage COlnrriissionersi])ecember 15, 2008 decision tbdeny APpell~nt, 

Bmce Nelson, a. m;irinepil()t'Hcense. 

Captain .Bmce Nelsbn1 the Appellant; appeared and was represented by Mary Rllth Mann, 

Attomeyat Law. The Boarc:iof Pilotage Commissipners. the RespoilQent, appeared through its Chair; 

Capt(liq Harry Dudley, and was reptesentedby Guy M.Bowman, Assistant Attorney General. Paget 

Sound Pilots, who petitioned to intervene for limited purposes jn the fuitial 'Orde( proceedings, did not 

appear-in this review p(oceedillg. 

ThlsReview.ing bfficer is currently serving .<1$ a l'!Jb]ic Commissioner on the Board of Pilotage 

CUI)1l1lissiohetSand was requested by Captain Dudley to be the Board ReyjewingOfficer in thi$case. I 

wasappoilitedto the Board. in late September :4009, ~hd thus I waSboe of theonlyCoIDnnssioners 110t 

~Il,YQl\leq in any of ttIe proceedings relating to the licensure of Captain Nelson. In reviewine; the Initial 

OI:dct, I have reviewed the pleadings, testimony anoe)(hibitspresented to Judge R.obel1.s, the Initlal 

Qi<iet, andCaptaiil Nelson's Operiing and Rep\y Briefs On Petition for 'Review andthe Board' s .Brief and 

AJilerided Sur Reply. inResponseto Petition forReview. 
. . 

FINAL ORDER: 
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FlNDJNGSOFFACT 

In reviewing. !:ht::findings at Fact in the Initial Order, due regard is givei1 to. Judge Roberts' 

Oppotruility tQObSer:ve.lhe Witm:sses. RC:W34.05A64{4}. 

Of the 40 Findings of Fact listed in tJ1e Initial Order; C1ptain NelsontakesexceptioIl to. ~all of the 

Findings except fbr Findings of Filct 1-2 and 35-38, }have teviewed I.heFiIl(]ingsof Fact Ntlmbers 1~40 

contained 1n fueInitial-Qrder In light of tlle(uli record of this pro.ceeding. fi nd them COnSlstent with and 

supported by- tf)is I'ecPrd; and adopt them as- my own In the Fin.aJOrdCr_ with. the additions described 

below,. The_Initial Order is ilttached as part of this Fina) Order. 

Captain NelSo.n,during the hearings and in his briefs, basntised a ple~ho.~a o.f is~_ues abo.ut the 

failings o.f the training:pro.grani, nepotism al)d bias. These addItional findings: o.f fact are interided to 

. address some o flhO Se issues, 

FINDING OFFACT3,_ At theeJid ofF!? #:3~ add the fo.UowiJ;ig JailgQuge: 

Inaccordatice wi t11 RCW 88.1 6-.0 10. theE oard of Pilotage Commissioners cons. sts or it 
chairperso.n, . the Director o.f the Depm(nent o.fEcblogy Dr his~esig'nee, itnd seven members 
appointed by tl:te Govemor, including two. Washington State licensed piio.ts, two shipping 
rep~sentatives; one representative of all environmental organizatiOri concerned. with marine 

. water and two "public" commissioners concerned With pilotage and nianne safety and 'zWiirs 
(bUtnotbea pilbtbt shipping representativ~). The stated le-gislaHve-policyi.s "to prevent the loss 
of hurn:allJjves, lo.ss of pro~rly and vessels, and to. protect the marine enviro.nmentofthe 
State ... " RCW 88.i6:005. Washingto.n'sposit!o.n "as ariableco.mpetitor fo.r waterborne 
comrilerceftomotherports ... " is also' to be protected, The Board is speeificallydirected to 
administer it Board.specifjed. trainingprograJUits wen as <l.nyaclditiopal Board requirements for 
licepsure. Itisal$o. clirected. to detetm,ine "fro.m time to. time the number ofpilo.ts necessary to be 
licensed •.. to Qptimize the operation o.f a safe, fully regulated,effiCient,_ and competitive pilotage 
se:rvitL."~RCW 88.16:035; RCW 88.16.090. 

Tl1e maj(e-up of the Boar<.l istbll.s designed tq m~mi-z,e' ~afety ' . an.d protection of (he 
marineenvit(inment, while balancing t~e economic and practical issues of shipping and required 
piJotage.\Vhil~ shippers are ubviollsly concerned, with piiotage cOSts, they are also very 
co.ncerned with safety, patticularly i n light'of the huge costs arid -eriviroiuner\tal damage i"esulting 
frorn: mariqe accidents such as the ExXon Valdez and COSCo. Small groundiJ1gs. Shippers have 
potential JiaiJility fo.r dgmag~ to. wo.perty and the marine environment, even if the pilot is at 
fatilt. RCW 88.16.118(2). The Board makecup also. helps to eliminate such issues as nepotism 
iuid the good-old-boy netwo.rk o.f pi[ots1 whkh have histod4ally .arisen in vaoouspHotage 
distric~s" Testimony of Captain IJudley;Day2; Tr. 101. . 
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fINDING OPFACT 4, Anhe cjld of FPM, add tiiefo1J6wing language: 

After September 200} an(1for,.thercniailider ofCaptaihNe!son's training program, thei't~ Were 55 
licensed marine pilp~s With a !ar,get!eycJ of 57 pilo(s,u level. whid\was QQ) i"eached lIntil 20HL 

F1NDING OF FACT 8, AUheendol FF#S,add the following: 

In the case of Captaiu Nelsoll, his, background Was With the Washington StateFelTysystelll, 
which has a ·different range ofopetational1).ild shiphandliIlg reqnirenlelHs lh;Ul Iho~e:OOl deep· 
sea inaster or a tug .captain. All candidates at this JeveJ are expected (0 be experie.nc:¢d masters; 
but the trainillg fOGlisCSQil th~ specific "nuances" needed by each; pilot candidate for licensing. , 
Capt Dudley, Day.?, Tr, 12,2-121, . . . 

. FINDING OF FACT tJ. In the second sentence. of FF #13, stlike the language "whO in this case was 
also a mnrinepil9t jn AJaska and ." "a.nd insei'ttheJ~llowjng; 

"who in this case also held a First Class ,Pilot endorsernent f()cF'rinte Wiiliams. SQund. Alaska. . - : - :. . -.. .. -. . , -. . •• , : ' < • 

and ... ,:". 

FINDING OF FACT 14. A,ttbeendQfEF#J4, ~M~hefOIIowing; 

See Capt. Hannigan,pay ~,Tr. 105-212 for theopetatiQnof the Training F'rograrn and the lise of 
lhei'rip Report~ . 

FINDiNG OF FACT 16. Before the last sentence of FF#16, add the follOWing: 

See WAC 363-U6-078(1l): 

FINDING OFFACT 19, After the. first sentence and before thelast sentence in FF#J9,add the 
following: 

Captain kromann was out of the (:ountry dl,lring this meeting ano hact previously seiltao e-mail t6. 
the TEC which was cODstrued as' a vote for Captllin Nelson's licensing, although Captain 
Krolliann testified> that it Wasnbt llltended .as a vote since be did not have all of the up-lQ-gate 
infofll1ation and.tlle benefit oHhe, TEcctiscilssion. Capt, :K.J.'orouni); Day 6, fr. 105-108." Captain 
Lee recommended additional training pecause, of illCOhsisteJlt scores (including three 
interventions whlchhad Occurred during 1uly) and other concerns, (:apt.Lee, Day 6, Tr. 126-
15g;E.JqiihitI . 

. RNDlNGOFFACr'29. AttheendofFF#29, add the following: 

On. March 6,2008, trip 22 t a major jnterventlon~as requixed by Capt. Kl'omann,ll v~rys.enior "' . 
pilot arid Tf:C!li¢riJ.be;r,tO avoid substantial damage to the Pier 86 grain dock and the vessel. 
Capt(iill Kromann tOQkover the COIlIl a.nd stabi li~ the vessel aftetseveraIrnaneuvers about 30 
feet off .of the berth, Capt. Kromllnn,Day 6, Tr, 114-124. This waS a relatively easy trip, and at 
this late da:teip the traioingprogram, this. intervention was very' s.eriOus, The TEe had become 

. v~ry tori(:ernedtha~ capt .. N~lson wa~ riot improving and that there "w.asa signifiCant ri:.;k to 
thepubHcfotconl:jnuillghitnin the tJ~ining; pmgtam." C(lPr. Hannigao; Da'y 3, Tr. 202-204. 

3 
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FINniNG bt FACt 39. Before the lasl senlcncein: FF #39,i)lseitthe thl1owllig: 

Dr . . Hertz as part or his professional e:l(JJerielKe began his. work as a licensed ind\Is~ria:1 
l1SychoJogist in the California DepartMellt bf Cons~lIi'1er Affairssupe:rvising the exan'linatioll 
progrants for 35 b()Hrds within . the C\epwtl1lcnL}Ie has wor~ed with till! San Francisco ,Pilots 
since 1990 to de.velop content for the written and per[onnance exam. He has also worked: with 
the: Aiaska M1irinePilbts ilild IhcS(juth~a»tAlai;ka Pilbl$ AssoCiation (SEAPA), Iil addition 
to vetting the Washington Stal~ Board's eV;iJuation (iJ)d as~esSijient. prpgi'a)n Cwhid) .he did Jig! 

develbp),be wasinvpJved with. the development of the Washington Board of Pilotage 
simulQtcll' -exam~ 

FINDING. OF FACT 40.A,fter the first sentenc~ and berOi-ethe Ja~t $entencein FF #40, insert the 
. fol\owilJg~ 

Mr .. Goodenough ·has .ne.verbecn involve(! In the. developn'len( of any assesSIileptprogtam whiCh 
InYOlveomaJ1ne pHDts. H~ha:d Tevi~wed for thili c~se thetr<iiningJIicerisingregulatfol1S of the 
c:oastGuatd and several sialeS, including Califo01ia, but wa,s only genenlliyfamili~r with their 
applicatipn. His. primary expertise appears to be in the area of :career development, personality 
aSsessment, counseling,and bias, jnthe· workplace issues. See Official Testi!llQiW of Expert 
\VitnessDavid Goodenough and testiinQny of David Oood~ough, Day 5,. Tr. lQ~90. 

FINDiNG OF FACT 41. New Finding; 
. . 

The AppeTlitnt makes various daill1srelating to nepotisn'i, age discrimination, and bias, btitthese 
clairi'lsare not supported by the record in tbisproceeding and are not pel'suash'c-

C.ONCLUSIONS OFLAW 

Of t.he 7 Concll1sionsof Law Hstedin the Initial Order, Appellant Captain -Nelson takes 

exception to Conclusions of Law Num1:>ets 2 through 7; I have r-eviewed the Conc1uslc,msof Law 

Nm:l1l1ers ] - 7 cOQtained ill. me Ini tial Order in light of the full record of this proceeding and the Findtngs 

of Fact in the IiJitial Orderartd as supplemented iilthisFinafOrder. lfind the ConclusiPJisofLaW 1 ~. 7 

cont1tiQeQ. jn th¢ InitilllOrder are consistent wi~h and supported by iher.ecord 1ft this pi'oceedirig; a.nd T 

therefore adopt them as toy own. 
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FINAL ORDER 

The 130ard oi'Pilotage Commissioners" Pl!cem~r 15, 2008 deciSiori to dt;ilY the APileJHmt; 

Captain Bruce NeJsofi; a Washington State' niaririe pilot liCense is affimled. 

Dated this 19'h day Q(Decemher" 2011 . 

ANAL ORDER 

Charles F,Adams 
BoaidReViewing Officer 
Wilshii1/fotort State Board of Pilotage Commissioners' 
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MAll&!D 
AUG lS'Z010 O~FfQE OF ADIIIIINISTRATIVE HEARINGS 

fOR THE (30ARD OF 'P/LQTAf;E COMMISSIONERS 
OlfICaofAtl~It1.I~.tlv\' Heilrlngs 

Spo~"" . ' . 

IN THE MATTER OF THE HEARING OF bAH Case l)pl:=l<et NQZ!O()9~BPC-Q(j01 

CAPTAIN6RI)Ct;NElSON, 

ApPELLANT. 

INITtAL ORDER RECEJVED 
-AUG 162010 

A rrdFlNEV GgNE:BACS OFFICE 
TRANSPQRTATION 8i PUl3UC . 
CONSTRUCTION DIVISION . RECJTAI,S 

A he~ringi)1 the above-entitled matterwqscondUcfed onMc.lfj::n ?6 throu9hApril2 cmd 

oriAprH9, 201Q,befor;!;: Richard J~ Robert~i Adrnjnistrative Law Judge, iri,pers6n iit th.e 

. Board of Pilotage COlTlmiSsloners office:in Seattle, Washlngton and bytelephohe .. C'aptain 

. Bruce Nelson,. theAppellant., appe~recf andwas represented by Mary Ruth Mann, Atforneyaf 

'Law. lheBoar'tf of PilotageCommissi'oners, the Respondent, appeared throllgb its. Chaif, 

Capt~jn i:larryDu~ley, ",nd was represented by Guy M. Bowman,As~istaht Attorney Geri~ral. 

• PiJget Sound Pilots; Intervenor\ appearedthr'ough Sheryl J. Willer1:, Attomeyat Law, the 

Appelfantpresented thetestimbl'lyofhimself.D~vid Goodendugh MS, L.MHC, and Captains . 

:Ivan Carisoli.William Sliker; Darrel KimmerlY,Joh n Arnold, Katherine Sweeney, Wi IHam 

snyder, RobertKrom8nn.CraigLee, and C()!11missioners.{)le Ma¢~je, ChanesOav;s .,Vince 
. . . 

'. Adclington, Nomjari Davis, and ElsieHuJsi~er. The Respondent presented the te~timony of 
- . . .): . ,. . . 

Captains. HarryDudleY12nd Patrick Hannigan ariq Norman R Hertz, Ph.n. Appellantexhiblts' 

. '1The Puget Sound PilOts petitioned to intervene in this .case for thellrh!t!'!cj purpose of seekin~ ,2 
projective order fOT some of its members and 10 qua~h SUbpoenas that hac! bE!~m sE!rvEldon some6f its 
inembers. The petltlonta In\erverle was granted without obj~ction, The protective otderwas ~ddressed In par! . 
Inar\lHng on a dlotlon in li/l1ln~fjJE)d bylhe. Respoh'd~nl~ The rnotionloquash .the ~ul:lp()13n{;lS was. rendered 
m.bot a$fhesubpoemas Were WfihdraWn, 
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AthroLlghZ,AAthrciughUU, WW,XX,FFF, GGG, HHH;JJJ,LL'-.,MMM qn.daci~rd~xhibits 

1, 2r 4throligll 8,16; 18,20through23and3S:Wereadtrllttedatthe hearin~fThe record was 

.kept ppeh to feceive written closing from thepartiesi The'recordclosed on May 17,20.10. 

FINDING OF FACT · 

1. Eachstatereql1ires that every foreign .. naggedvessel and every United States~flagged 

vesseleh~l:lseq in international travel. if traVeling in tbatst~t~isWaters musttake cina pilot 

licensed by that state, 

2. The Washington Administrative Code(WAC)at363~116~120d~Gribea th~ duty. of 

a marine pilot a.s follows: 

"A Wa$hiligtoo state licensed: mari8e Ptlot, tinder the. authority of thei"naster, direct Ships into 
and out of harbors, estqaries,stTaights,SQl.lhds, riVers. [ake~, and pays using .~. s~ecjanZt3cl 
KnoWie.dge ofloeal COild~i6ns inqlljdingwinds, weatll$i'. tjq~s,ctnd current;Orclers()ffit¢~ and 
helmsmen by givingc:olJrse and spee(j'changes and navigates ship to i:lv6id cQllflictjng·rnarine 
traffic. congested fishing fleets, reefs, outlying shoals and otherhazards to shipping; utill:?:!3s 
aids to na'iligation,such as lighthol!se~ l:lndbuoys.l)tili~e~.shlps;sPridglaequlph1~nt;incJuding 
radar; fathometer;speed logl gyro, magnetic comp.assi whistle.or hom and other navigational 
equipmentas needed. Requiredlo useshipis.radio equipmentinQontacting United states 

. coast Guarcl vessel traffic system and other ships while ship is htraosit. Direcfship's officers. 
cre.wmenl i:!qdt{j9 captains as necessarY. whenshipsaretransitillgbridges, narrow · 
watel¥iays,ancholillg, d9ckin9,a~d undcicking. Mustperform duties dayornightin all Weather 

, conditions. includjhg high Winds .. fog,rnist, ralnfC;lJ/, falling snow and other adversecolldiHons, 
. aseneountered .. ,)j . . . 

3;10 Washington the SoarqofPilotage CoiJirn,ssion~(!:l is faskl:tcf Wlththe lri:!inins. 

litehs·ingandfegW~tion ofmaririe pilots. The Boardhas been given broad authority to prevent 

thelbssofhumah IiVes,Jossofpropertyand vessels,andloprotectthe marine environment 

o.fthe s:iafeofWashiFlglo,n. 

~A motion to sttlkecertaiil exhf))J!s· frbtn 'the record was d~nled , Macli:ni\tedc6xJiil;>lfs werec;:onsidf:ifed 
16 the exterit they were rei~vant fmd prob!itlve ()fthe fssu~sbefurefhjs Tribunal. 

'., 
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4. TheBoard determines the numberof pilots necessary to service each district. Currently 

there are 57Iicehsedm<lrine :p.ilot~ providing piloiageservibes inthe Pl.lget Sound Pilotage 

Di.strict. 

5; The Puget Sound Pilotage District Js oneofthe largestsl)GhdiStrictsintne United 

StatesantfstretchesfromJ:>ortAngelesln the StraiisofJuan de Fuca inth~ Wesltoth~ San 

Juanl~IElhdsClnd the Straits Of Georgia to the nl)fih and-the Port of OIYrnpii3iothe south. The 

d istr:ictencornp~sses amaze ofwatelWays andgeQgraphiGieatufes and is.subject to strong 

tides and cllrteilts. Irl addition to the numerous Small ports and marinas the. Pugel; Sounq 

Pil9tage District -includes the bUsy commercial ports of Seattle, Tacoma and Olympia. 
.. :~ 

6.. Theliqensing ofa marine pilot is a multi~$tep process. When lhe Board determines 

that a:d.ditIQ(l;;l1 m.arine' pfl9~safe h~ede(j, it screens candj(jates from amongst a group of 

individuals whCi have already demonstratedahjghlevel ofe:)(perience a$ se? Gaptaihs and 

~~ch must have at least two years as a United Stat~s GQast GlJard lIcensed master .. E~ch 

caiidid€lte that is accepted jsrequired to pass a writtenexClminatior; and a simu'at~r· 

evaluation. Upon the successflJl completibh of both I the app licant hlay be invited to enter a 

pilottraining programwllich may ormay not end hi the pilottrainee being lic~risedasa marine 

pilot. 

1. The goal ofthepilot training program istoproducepilotswho the·I3O<:lfd beUeVe$ are, 

capableofs!3fely, efficlent1y consistently piloting ships ina given districtwithout supe rvision . 

8. When a piJott~rneeis accepteQlnto thetfainin9progtam, a training program unique 

. to that trainee Is developed~ Thetrainee's career ~xperiell¢e,e:Xperiemcewith tug~, 'acadeniic 

. backgroi.Jl1d, pilotageeXpetjence, and types of vessels served upon areal/considered; The 
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traIning plan focuses on thos'eareas in' which the train~e requires the most training. The 

training plan is discussed with the tratneeso that a com mon understanding ofthe focUs of the 

training is understood by all. 

g, The Appellant passed the written and simulator exams in 200f>. 

10. 8y letie,Hdated November 9, 2906, the"BCiqfc:! ngtifie(:j-the Appellant thathe had been 

sefecteqtbenterthe training pr6g[i;!mforthe Puget Sound Pilotage Distrjct. He was advised 

that the trainihg program was designed to becompre,hemsive,. demanding and c:tt times 
. . 

difficult. The training program would include an otientatiQnahd a 'minlmurnof 130 trips with 
. . ' 

. licensed Puget Sound Pilots over a' seven month period. He was further' advised that his 

trai.hin~ would i>e uilqerfhe supervision. ofthe Training- Evaluation Committee (TEe) which 
. . 

woulc;lmollitor.his progress'by reviewingois PilorrraineeTrainingTrip f{eport(Trip Report) 

forms, the TrainingProgram Trip Requirements Summary, and by direct observation. The 

TEe would keep the Hoard advise?3S'to the Appellant's prQgresl:i .. The letter also advised 

th~AppellC!ht tn~the VialS en~urag$dto ,takefripswhlch Were nofparfofthefraining program. 

He Wasad\iised abbulthe cOnditions fofhis remOval from the program should that become 

. necessi;lry. The letter contained the Appella.nfs person!'llized training program requirements 

which listed each trip thatwould be required of him and thetonditioiJs relatiVe tcHflos'etrips. 

11. The Appellantacceptedthe tel11'lsofthe training pr()gram bnNdyertiber 17,2006, and 

wassllb$equently Issued a training license! 

12; The ApPellant's angina" training program consi~tedof174 trips aboard a variety of 

ships in the PugelSound PilotageDisfrict. These trips incilUdedfive ihiliaf observatibhtrips 
. . 

during,which he would observe a licensed pilot The~e trips were requirt3dbefore taking ~ny 

· ·c .• 
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otner assigned trips. He was given 10 Initial. evaluation trips whi¢h were tobe taken WIth pjlbt~ 

having. atleast~ix months e~perlelite. Five ofthdsettip$ tiadto be with a BO<:,irdapproved 

training pilot andtwo trips WithTECpilot m~tnbers. Theiraining progrl'1m also .included 12 tug 
.. . ~ . "; 

observation trips aboard differenttypes oHugs lr'lqiffetentiocations.Tlie remaining tripswere 

between varlouslocations within thePiiotage Districtwithspecifiedships and trainingpjjots. 

On each ttip t/1er~ wa$a Iic€)llsed pilot aboard who had the responsibility oftral(lihgand or 

ass~ssingthe AppelJanfs performance .. The trip.swere jhle.lided fo~i\le the hlrp.eXP9s4reto. 

a wide variety ofshipsa'!d conditions that will be encountered asa pilot in thatdistriGt the 

types andiiumberoftripstan beadjustedduringthe course of training to address a trainee's . ., 

str~ngthsand we/ilkhesses. 

13. The tr~ii1ingof piroUrain~~$ i~supe.rvlsl?qI:iY f~e TE:C~ th.emembers of which are 

appointed by theSOi'!rd for th~l purpo.s~. D~rihgth~ peri®. ih JS~lJethe TEGconsisteq of 
~ ~ .. 

fjve members, three~fwhomwereWashington licensed marine pilots, one of which Was a 

B6~rdtnembet, a marine industry representative wboholds a minimurn U.S, Coast GlIi;lrd 

Masters license Who iii fhis :case was <;Ilsoa l1'larinepiiofln AlaSkai anda non-pilottnef!lber 

of the public. who in tt1is CCi$e WCiSci B()ar~ Commissioner, The TEe is responsible for 

conducting initial ev.aluations,developing t~alnjngplan~, reVieWlng Trip RePorts, keeping the 

Boatdadvisedasto thewogress ofpUoUraineesand making re.commenda.tionstClthe BoarCf .. 

fegarginS thE:l trainee'. 

14. . ACi':itical parLor a pilot trainees tra. ining ts the Trip Report The Trip Reports have 

been developed and refined overtime wifhtheInputoHheBoard, the TEG, the PUgetSbOhd 

Pilots, an organization whose members are al1licensed marine Pilots; a,nd other 
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professionals, The Trip Reports are essentiallY1:i record of each trip made by a pilottrainee. 

, Itiscompletedby thetrain1ng piloton eacH trip. On tMTrip' Reporithetr<:lfni)lg pilot rates the 

trainees performance in varioUs tasks in such doma.ins as prepGira,tibn, navigation, ship 

handling; ancl master/pilQtlbrjd9~ team interface , At the time the Appellant entered the training 

program the Trip ' Report usecl a four-point rating scale with the lowest score peing "not 

effective" and the highest being "highlY effective .'; Thes~ $COreswere noUnfended. tQ be 

grades per se buJrather a Way to track trends (strehgtb.s, weaknessf:ls and progress )and 

focusth$ trairliiig of Hachtrainee. The Trip Report a'iso has a writtf:lh COhimenfsedion which 

can becompletecf by the training pilot Thetrajning pilots are required to complefe the 

comment seGtion ifheorshehadtointervene(take control of the.ship fromthe trainee) Q\;1rin~ 

a trip, in order to prevent inlury/dama~e: iopersohs otproperty'., 

15. . Board siaff creat,es a $pre~cJsheEH from t,he t ripH.eports WhIch is reviewed by the TEG 
. " ., 

weekly. given to the pJloUrainee Weekly,andreviewHd by.the Board monthly. 

16. Upon completion of a pilot trainee's training program, lheTECreviews the traineeis 

record and makes a recommendation to the Board as to whether-the trainee is syitablefor' ., 

licensi'ng, not suitable for licensing. orin needoffurthertraining< If the recomrnendatiqn is not 

, \Jnanimous, th€lTEC provides the f,3Qardwith a majority and rninorityrecommendation, The 

Board then votes toeithergrarlta Ii,ceose; deny a license. or continue training, 

17. During toe co,:,rse of the Appellant's training the Trip Reports were revised and the 

domains of .anchoring, tug escort procedUres aha speGial circumstances werf:l added. In 
" 

addition; the rating scale was Increased to seven wIth the lowest being "very unsatisfactory 
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performance" and thehighestbeing .. superior.performance .... This.is foQtldtope ~ tefirl~mellt 

of iheTrlp Report but dO~$ nofinvalidate the ptjorTrip Report evaluations. 

18, fn July of2Q07, the TEG decided iheAppe.lJantneeded additional traihing dUe to 

inconsisteniperiormance and votedtoaddceJtain. speCific frainiiig tripstol)is tr~lnib~ plan, 

TheadditionaJ fripswereintended toacjdress specific; tra In ir19 issues. The Board accepted 

the TSC':s recornrnend~tion and the Appel[~nt's training was extended to September2001. 

tIl. At a fEO meeting on September 12, 2001, the three Washlngtbri marine pilot 

members .of the. TEG vbted to license the Appellant and the· two reml;liningmembers 

reC()mmended additionaltrairiing. ThetWcll'ecommenq(ltiolis w.erefoiWardectfo the Board; 

20, TheJ~oard cansiderecj Um recornmendations and'onSeptember 1 :), 2007 ;by a vote, 

offQl!rtQthre~. tMaol;lrQe,qende~theAppeJJant.'strainin.gforan additional month. 18tri'ps 

were added to histraining plan. 

21. At a Boatd meeting on October: 29, 2007, the Board voted to extend the Appdti;lnes 

ttafnirifj foranaqdltj()n~Hnonth, Aholher.18 training tdjJ:~n.jere added With an additional siX 

trips lftbe TEe determined the 1i3 trips w~re satisfactory: 

22. The Appellant had been unable to complete the Jatesttraihing extension trips in the 

prescribed time due to a lack of vessels calling in the assigned waterways. 

23. At a TECmeeting on Decernber '12,2007, there Wa~ a concern rai$ed thatthereWas . 

a<idi$coi'1n .ect"illtheAppellal1t'Sf~hdament~lshiphahdJih9skllis. Therewasalsodisqussion 

about the Appellant's "lacKofsitu.atiol}al awareness" and his inability to "process; all the 

neceSsaryinf.ormat;on." It was decided that the Board would need to determine if the 

Appellant'S program Was "S;:Ilvageable" through additional training. However because. the 

j 
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Appellanthadbeen uflablefo cbrnplEl~tehi$ assigned training trips; the TEG believeditWQuld 

be premature to make a recbmmendationto the Board on his IiceJisUreaf thattirne. 

24. On December 13,2007, the Board votedtoexlEmd th~ Appellant'strEiinfng license for 
, , ' 

(joe year inorder tdallow l')i(i'lto cont1iluetraining. TheTBe Wl;IS authorized to prescribe up 

to 15 additional trips fobe performedthat month. 

25. At a meeting on January 9, 2008, the TEG was UrianirtlbUSin hOt recQrnmeriding 

licensure at tl1aftime. It retoiilrhehdeq ~uspending the Appeilan'fs ~n~lning program and 

tri':}ihlhglicense during an ill/1ess.ltalso recoiflrriended he be allQwed to complete his current 

tr",iningrequiremel1tsand that he be given fl,.lrtheffrai~ing. 

26. OnJanuary 10,2008, fheBoardadoptedtheTEC'srecommendatioils,alidauthori;ted 

the TEe t6 create atJotherrraining addendum. 

27. On,Janqary t1, ,2008, the 'Board approved atrarnln9 addendum created by the TEO 

for the App¢lIant. This adderiQl1n1 extended theAppellaht'slraining through April 6, 20'08. The 

,additional trlps were to be taken with'TEG orothecsenlQf pilots. ' ' 

28. The TECengaged in an extensive reyiewbfalioftheAppellanfs Trip 'Reports. Fr'om, 

thatrevlewthe TEG conciudedthat althought, the Appellant perfortnedmanytasks weH, his '. 

perfom1;:lr1Cethrt:>l.lghouthis Vail1ing,inc1qding Inetou," ~xtenSiOI1S, was ihGonsj~teiltparticularly . - , . . . , . . 

with respecUo the critical $hip handling elements of speedcontrol~headjng qontrol and the 

use of tugboats> Theseskills'are essential' when' docking and undocKioga ship. The Trip 

Rep,orts supporftheTEC'sconclusiohS. For example, during thetrainingtripswhich occurred 

after Trip 80, the training p'ilbts rnterVenedon11 separat~ occa:Sions. 

,29. Early jriatraineeis tralning program interventionsarf:) not necessarily expected but are 
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not a causefbr a/ami. However as atraiheeprogressesthrough his orhertrainingprogram, 

inteNentiohspecome matters ofgreater cOncern to the Boqrd. 

30. On AprH 1'0, 2008, theTEC hi ade a unanimous recommendC;'tiion to the Board that the 

Appellqnt was not suitable forlicenslng~r1d thai his trainihg should b,e discontiriued" 

31. . The Board elected to defer action on the lEG's recolrlmendation until hearing from the 

Appe!lcmt E3YfetterdatedApriI16,,200_8.,theBoardfnformedtheAppeIlMtthatadecisibhoh 
, 

his lieensur¢ WOljld be mqdeaHhe May 2008 meeting at which he wa~ inVited to In_a,kei:l . 

presentation to the 130Glrd .. 

32. The Board did hot make a ?8cision on theAppeUallt''slicensuJ'e at the May20Q8 

meeting beC8ljSe the Board had been unable to compiy with: theAppell~mt's reques~s for · 

. documents. A motion tp deny the Appella'lit apiJQtli~nse w<;!s ma_cie andt~ble(f .What 

thereafter ensuedwEis ~len9thyprocess ~ywhich ctocumentswere requested andprO\iided 

which ultimately prevented the }3oC3rdfrbniaqclressingthe licensing question untUit's Octobe:r 

9; 2008, meeting at whibhtheApPeUant and his attorney made it presehtatiohio the Board 

in closed session. 

33, At its Deoemper 4, 20Q8, meeting the Boardunanitnously approved' the previo'usly 

tabled motion to deny the Appellant a pilot license; 

,34. By Jetter dated December 15,200-S,lhe Boc;ird fOrmally' notified the Appell~ntQf its 

decisJQ)1to, denyissuanGeofa lic~ns_e asa Washingt6h$t",te Pilot. In reaching jts decision 

Board, h ad considered the recommendation of theTEG,lt'sownreviewo( the Appellanfs Trip 

Reports as well as theJnformc;itiol1 provided by the Appellant ancf hiS, attorney, the Boarct 
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'advis'ed that. the Appen~:nt's optiohs to contest the BOE;itd's action wete set forth in tMe, 

Washington . State AdrninistratilieProcedlJre Act. 

35. On December 16, 20Q6, the Appell(jntrequested an a.dministrativehearing. 

3ft By letter date<:J March 12, '2009, the Board requested the appointment of an 

37. TheHonorablePhilip 0, Noble ac;cepted apPOintmentastheassignecf administrative 

law Jlic!ge and a pre';heariilgconference wa~ held 'oh May 14. 200R 

38; Judge Noble Passedaw!3Y and the case Was reassigned to me. :in~epten'lber 2009. 

·39:, The pilot training program has been vett~d by the Board's Il1dustrfaIlOrg~£nizatiollaL 

PsychO)ogy3 and psychometrics!! expertwh9 is. ofthe opinion that the'evaluation $ysternused 

inthe program meets all the criteria for arefiable and validassessmenlof a pilot traineei.s 

perf6tn'lance~ ThiS Tribuna/adopfsthisoplnion as its, own Ffndingof Fact. 

40. Th~ AJ;)pell~nt'sexpi,1rt Witness was nefihera$ Q4alifi,ed hor asexperiencec\asthe 

Board's 9xpert With resPect tQtheqll$stf<)IlsJil issue; Hi$ ol).lnions ara1heretqrefoUhd1p be 
,; 

, 
not 8spersuasive. 

CONCLf)sJONS OFLAVV 

t . There:is jurisdiction {ohear thismCitter p~rsuantto the ReVised Code of 

WashinQton (RGWJ 34.05.425(1)(a). 

3 1/0 Psychology ;$Ihe sc:;entif!c study ofthe workplace {hOlt involves' theapp!!cC!tlon Of~ychologiCCII 
. study 10 ail aspects .-of business . inciuding lalent management,· coaching, ~ssessmel)t, selectiorl.!rEiining, 
orgl;lnfzatiOrial delleiopriiemt aridperforiTla~.· · . . 

4 Psychometrics isasubfield of applied psychologyWhic.h involves the design ()fpsychoJogical tests 
to measur.e such psychological aUnblitesof,hurnahbeh8yio(isknaW!edge, skills, arid abilitle.stoperfo.rmsjQb. 
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2. TheBoard :i$ requiredbyRCW 88.16 .090todevelopamarine pilQUraining program 

andtoevaJuate a trainE!e's knowledge and performqilce at the ~ompletibil 'ofthe prog ram. The 

Board may then, asJtdeems appropriate. isslIe a pilot iicens6, delay the iss.uanceof a pilot 

license, deny the issuant:eofa pilaf license, or require tu rthef trairljhg arid eva Illation: RCW 

88.~16~090(4).The 80ardhas consicJerable discretion in cqrtying out these duties. Sft;tte Ex 

Rei Sater v, State Board of PNoiage Commissioners" 19(3 Wn.p9Q,lQO, 90 P.2d238 

(1939). 

3. The criteriq used by the Boarc:iin det~rmiriiJig Whether to iSsue or deny a license 

includes, b~tis not litnitedto the perform~nce in the training ptogram, pilciting ar)d ship 

ha,ndUhg <md. geheralseamClnshipskills, local knowledge" and bridge presence and 

commllnicafioh skills. WAC 363-116:'080( 5J 

4. The Appellant hgsth~ Qvrcien of ProvihQ that the Board acted in an arbitrary or 

capritibu~ mC;'lnner or with improper motives· when it denied hrrn a pliot license. Bock V: 

Pilotage Cb;nmls$ioners, 91 Wn~2d '94; 100; 586 P. 2d 1173 (1978); citing Sater; 111 Qrder 

to prevail he must showthat the Board'sClc;tlonw~sthe resQltbfa willfulanq unreasoning 

decision prcicessindisregafddf the facts and circtJmstances. Reganv. Oept. of Licensing, 

130Wn;App. 39,58~5.9, 121 P.3d 731 (2005) {cjtatio.nsomitt~). Wh~~ethere is foomfottwo 

opin ions, theactkJn 1S not;arbitraryaridcapricloU$ even though one m!:lY be/ievean errqlTlequ's " 

conclusion1'!asbeen reached.J~., lnHeimllletv.DeparfmenrofHealth, 121Wn,2d595'\ 609~ 

10,.903 P.2d 433(1995), The colIn held.: 

CP 001935 



"Action taken after giving respcmdentsarnple opportunJty tobe he~rd,exercise honestly 
and upon due consideration, even tJlQugh it nlaYbe be.Hevedan erroneoLlsdecisiQ n hasbesn 
reElched, is tiOfarbitraty or caprkious." 

5. Thesc;:ope ofrernedies avallabletbthe AppellClntis plsoHmiteQ. The court has held: 

'Thecollrtmay notsubstifute ilsjudgment fot thatbfthe board ,anddirect thatHcense$ 
be issued toappeUants; or to ahyparticularperson, or that any defihite number ofpilofs be 
lic~nsecl , or fix any definite time and examinatlo.h shall be held, or prescribe the general 
conditions under which sllcD exainiilatio!ishallbe cohducted"" Sate(at 700-701, .. 

. . 

6. In this case the Board has exereise~ Its laiJt.iful discretion/n developing a training 
. ~ . 

program thClt appears to this Tribunl;'ll tQbe~oexcellent tool lbrtralrti,ng and evalLlsting 

trainees,ahq providing .feedback to the 19C, the 8qard'and the fttlinee, The system has , 
.. ' . . 
numerous checksandbalantesandalloWs for nosihglef~ctor or petsorrto b¢ determinative 

oHhe c>utcome,AII decisionswereultimati;3IY made bya majority ofthe rnembersofthe8o.atd ' 

after having received fnputfi'ol11 thErTEC ahdafter-haVing ~ilg'a~ed in its oWn reviewofthe 

data .. There Ts· no persuas/veevidence that lhe Appellant was not trained or evaluated 

properly. There is.certainly nb evidencewhatsoever of arbitrary or, capricious conduct by the 

Board QrtheT€C nbrisfl:1ere any evidepceof a bad motive onthelrpart. On the cQotn,1i)1,the 

evidence.isciearthaUhe TEC i:lodthe Boarcl wentto great lengths an'oat considerabletlme 

and expense to facilitate the successful qompletioh oHM ApPeUant's trGihiing program. That 

program was extended fou r differenttimesduringWhich the AppellalltWas ~IVflritra:injng trips 

to assjsthim inthose areaswhere he hadexperienceddifficulties, The. BoardrefLJsed tq eVen 

make a decisiononl;<::~nsureunm they heard from tneAppeliant. The Board was undernp 

obligation to be so. solicitous and WaS Qbvjol)sly trying very hard to assist the Appellantin 
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attaining their mutual goal of him receiving a marine pilot license, Itis therefore concluded that 

the AppelJarji has failed to Ineet his burden proof. 

7. J have Qonsidered gil the arguments m.age by the parties.. Arguments thalare not 

• specifically addressed have been duly considered but are found to have no merit or to not 

sUbstantially affed the party's righ.ts 

INITIAl,. ORbER 

The Bba.rd of pilotage Cornmissioneris December 15, 200Bcfecisibll to Cla'liy. the 

Appellant, Bruce Nelson. a marine pilotllc$hse lsaffirm~d, 

SERVED on the date of mailing, ,August 13, 2010. 

A 90P¥ wassaht to: 

Bruce Nelson, Appellant 
Mary Ruth Mann, Appellant Representatilie 
Board of Pilotage CommissioneIS, Respoooent 
Guy Bowman, MG, Respondent Representative 

Ri ' ard J; Roberts 
A ministra,~ive Law Judge 
Office of Administrative Hearings 

.' 
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APPEAL RIGHTS 
This is an Initial,Qrder;,rhefil,8, record of proceedings, andexh ibih.will b~forwarded 

to the Bpi;lrdof Pilotage Gommiss.ioners for preparation of a· fi,h,aforder, 

Pur~H.Jant- to Hew 34.05.464 and WAC 10'"08-211, any party to an adjudicative 
proceeding'mClY file a petitipnfqr reyiewofan Initial Order. Thepetitjonfor reVieW$hall be filed 
with the Elge.I1CY h.e9ci with'jn twenty {20)day~ ;bf the date of service Qf the initial oiTler.The 
address for the agency head is: . , -

Harry DUdley, Chairman 
Board of Pilotage CommIssioners 
2911 Second Avenue 
.Beattie, VVA '98121 

Copies ofthf3 petitionmiJst be SeNSc/ upon aU other partiesortheirrepreseht$tivesat . 
the time the petition is flied., The petition for [eview ,rnustspeCify the portions onbe initial 
decision fowhich exception is.taken: and l11\.1st refer to the eVidence of record which 'is re.li~d 

. upon to sQpport the petition. 

Any party mayflle a reply to a petition for review, The reply shaUbe filed wifhthe office 
where the petition for review was filed within 1 Od ays ofths'dateofsetvice oftlle petition and 
oopies of the repiy sha II, bes.erved Upon all other parties or their representatNesatthe time· 
the reply jsfiled~Apetjtioh tOfr~vi_ew ot repry filed ,at theaddres$_of the Office of 
Adm'tnistrative Hearings shall be qeerTied service upon the agency bead. Thep~titloh and 
reply shall be consolidated with the hearing file forpres.entation to the Boan;!. . 

. . .:.- ., ' , . 

CERTlFlCATEOF SI:;RVICE 

This certifieS that acopy onhe abbvelhitlal Orderwas served upon the parties or their 
reptesehtalivesonAugust 13,2010, by depositing a copy of sameintheHnitedSt~tesmail, 
postage prepaid i addressed to the folloWlh~: 
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. Guy' Bowman 
: POBox 40113 
; 01YlJlpla. WA 98504-0113 
:.(;tiyBI@ATi4-WA/ K}V. 

· Harry Dudley, Chairman 
Board of Pilotage Commissioners 
2901 Third Avenue, First Flo.or 
$¢<itUe, WA. 9.8121 

M[il)' B,uth MM!1 
· .MANN &KYTLE, PLLC: 
200 Second :Avenue, West 

· Seattle, WA 98 Ll:9 
nll·manU@ilirmanlilaw.cmn 

Captain BCI,Ice Nelson 
· cloMary Ruth Mann 
MANN & KYTLE,PLLG . 
200 SecolidAvenue West 
Seattle, WA98'l19 

ludge Richardl. Roberts 
· Office ()fAdmWstrauve Hearings 
· 221 N. wrill Street, Suite 540 . 

Spokane, WA 99201·0S26 

pATEDthis 19'" day of December, 2011. 

FINALORDER 

(:ERTlFICATEOFSERV ICE 

· Via. Email GJI.d U.S. Mail 

. ' ONE.C:OPY 

.. ' Via lJI7Illtcddivery 

ONE COPY 

, Via Email OJldU.S. Mail 

·' ONECOPY 

· Via U.S. Mail 

ONE COpy 

· Via US. Mail 

ONE COPY 
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