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A. PROCEDURAL HISTORY 

Alan Meirhofer was committed in 2000 following a jury trial at 

which the State's experts reported he suffered from pedophilia and 

was 52-92% likely to reoffend. App. A at 10-12; App. Bat 1.1 

In 2010 and 2011, the State's psychologist concluded that 

there was no longer sufficient evidence that Mr. Meirhofer had 

pedophilia and that according to the actuarial risk assessment 

tools, Mr. Meirhofer's risk of reoffense had plummeted to 20-30%. 

App. i3 at 12-13. 

Mr. Meirhofer was nevertheless denied an evidentiary 

hearing under RCW ch. 71.09 because these changes did not 

occur through treatment, as required under the 2005 amendments 

to the statute. App. I. The Supreme Court held these amendments 

were constitutional because, inter alia, a confined person could file 

a PRP if new evidence shOwed he did not meet the criteria for 

commitment. In re the Detention of McCuistion, 174 Wn.2d 369, 

275 P.3d 1092, 1101 n.6 (2012). Mr. Meirhofer thus filed a PRP 

the same day as his motion for discretionary review, and moved to 

consolidate the cases. The State did not oppose consolidation, and 

filed a single answer. This reply follows. 

1 Appendices A through K are attached to Mr. Meirhofer's PRP, filed June 15, 
2012. Appendices L, M, and 0 are attached to this reply. 
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B. ARGUMENT 

A new trial should be granted because the State's 
new evidence shows that Mr. Meirhofer's primary 
diagnosis has changed and his actuarial risk 
assessment has dropped to well below 50%. 

As explained in Mr. Meirhofer's PRP, there are two 

independent reasons that a new trial is required in this case: 

(1) the State's primary diagnosis of Mr. Meirhofer has 
changed from pedophilia to "hebephilia," -- a diagnosis 
the State concedes is "controversial"; and 

(2) the State's actuarial risk assessment has changed 
dramatically; in 2000, the actuarial tools showed a 52-
92% likelihood of reoffense, and in 2010 and 2011, the 
State's assessment showed only a 20-30% likelihood of 
reoffense. 

A jury has never heard this new evidence, which would probably 

change the result of the commitment trial. See In re the Personal 

Restraint of Lord,123 Wn.2d 296,319-20,868 P.2d 835 (1994) 

(PRP should be granted if new evidence would probably change 

the result of trial). 

Commitment is unconstitutional unless the individual is both 

mentally ill and dangerousness. See Foucha v. Louisiana, 504 

U.S. 71, 17,112 S.Ct. 1780, 118 L.Ed.2d 437 (1992) (confinement 

improper where individual was dangerous but rio longer suffered 

from psychosis); O'Connor v. Donaldson, 422 U.S. 563, 575, 95 
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S.Ct. 2486, 45 L.Ed.2d 396 (1975) (confinement improper where 

individual was mentally ill but not dangerous). Significant new 

evidence undermining either requirement would therefore mandate 

relief in the form of a new trial. Here, significant new evidence 

undermines both requirements, so there should be no question that 

a new trial is necessary under the Due Process Clause. See id.; 

U.S. Const. amend. XIV. 

1. The State's new evidence shows Mr. Meirhofer 
is no longer likely to reoffend. 

The State's primary strategy in response appears to be to 

remind the Court that Mr. Meirhofer committed heinous crimes 25 

years ago. Answer at 2-T Mr. Meirhofer served his prison 

sentence for these crimes, followed immediately by over 15 years 

at the Special Commitment Center. The State glosses over the 

problem that Mr. Meirhofer's continued commitment is 

unconstitutional unless he is currently dangerous. In re the 

Detention of Albrecht, 147 Wn.2d 1,7,51 P.3d 73 (2002). The 

State's bald claim that Mr. Meirhofer has a "continued interest in 

violent sexual offending" is unsupported by any citation to the 

record. Answer at 25. Indeed, the record shows quite the contrary. 
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The State's new evidence shows that Mr. Meirhofer is only 

20-30% likely to reoffend if released, and Mr. Meirhofer's new 

evidence shows the likelihood is even lower. App. B at 13 (State's 

actuarial assessment shows Mr. Meirhofer 20-30% likely to 

reoffend); App. C at 3 (Mr. Meirhofer's expert finds actuarials show 

likelihood of reoffense as low as 8%). Because the question at a 

commitment trial is "whether the probability of the defendant's 

reoffending exceeds 50 percent," this new evidence would likely 

change the result of a commitment trial, and the PRP should be 

granted. See In re Detention of Brooks, 145 Wn.2d 275,298,36 

P.3d 1034 (2001), overruled on other grounds by In re Detention of 

Thorell, 149 Wn.2d 724, 72 P.3d 708 (2003). 

The State claims that despite the fact that Mr. Meirhofer's 

statistical likelihood of reoffense plummeted to well below 50%, his 

continued commitment is constitutional because Dr. Saari still 

thinks he is dangerous based on "clinical judgment". Answer at 16. 

There are two key problems with this argument. 

First, the question is not what one person thinks; the 

question is whether this new evidence would probably change the 

result of the trial. Lord, 123 Wn.2d at 319-20. Although a jury at a 

new trial would be entitled to believe Dr. Saari and disregard the 
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actuarial evidence, it is unlikely it would do so. The jury at Mr. 

Meirhofer's original trial committed him after hearing that the 

actuarial instruments predicted a 52-92% likelihood of reoffense. 

The jury at a new trial would hear evidence that the State's own 

actuarial assessment dropped from this range to only 20-30%. A 

.i.YJ): must have the opportunity to weigh this significant new 

evidence against Dr. Saari's testimony. 

Second, although the State claims "some experts" dispute 

the accuracy of actuarial instruments, Answer at 16, our supreme 

court has made clear that actuarial models "are more reliable than 

clinical judgment. n Thorell, 149 Wn.2d at 757. Indeed, it was the 

State in Thorell who argued actuarial models are the best evidence 

of whether a person is currently dangerous. Id. at 757. The State 

even pointed out that "some experts have called for the complete 

rejection of clinical assessment in favor of purely actuarial 

assessment." Id. at 753-54. And the Washington Association for 

Treatment of Sexual Abusers rNATSA) joined the State in arguing 

that actuarial instruments "anchor" their risk assessments and that 

the failure to use such instruments constitutes an ethical violation 

for its members. Id. at 754. The probative value of actuarial 

assessments is "high" and "directly relevant" to whether an 
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individual meets the definition of "sexually violent predator". Id. at 

758. The Supreme Court agreed with the State's claim, and so 

does Mr. Meirhofer. Because actuarial models are more reliable 

than clinical judgment and because the State's actuarial models 

show Mr. Meirhofer's likelihood of reoffense has plummeted to well 

below 50%, a new trial is required. 

2. The State's new evidence shows Mr. Meirhofer 
no longer suffers from pedophilia. 

Although the change in risk assessment on its own requires 

a new trial, a second independent reason a new trial should be 

granted is the change in diagnosis. The State's primary diagnosis 

in 2000 was pedophilia, but beginning in 2010 the State's expert 

stated, "I do not think there is sufficient evidence to warrant a 

pedophilia diagnosrs." The expert changed the primary diagnosis 

to paraphilia NOS IIhebephilia". App. Bat 12. This change in 

diagnosis, especially when combined with the significant drop in 

statistical likelihood of reoffense, would probably change the result 

of trial. 

The State argues that hebephilia is a "valid" diagnosis, but 

concedes it is "controversial". Answer at 26. The State also 

acknowledges that this alleged disorder is not in the Diagnostic and 
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Statistical Manual (DSM), and that many experts in the field have 

rejected it. Answer at 28-29. The State points out that some other 

experts believe it is a valid diagnosis, but does not explain why a 

jury would probably believe these experts over the experts who 

have rejected the diagnosis. A jury would probably believe the 

latter, given that the psychologists who have rejected the diagnosis 

are the authors of the authoritative source on mental disorders. 

App. J at 78-85. 

The State then claims the change is merely one of "labeling, n 

but this, too, would be a question for the jury. Answer at 20-22. 

The jury would not likely agree with the State's characterization. 

Contrary to the State's assertion, pedophilia and "hebephilia" differ 

both as to symptoms and as to general acceptance in the field. 

Pedophilia involves attraction to pre-pubescent children, whereas 

"hebephilia" is attraction to post-pubescent individuals. App. 0 at 

17, 19. It is precisely because the latter is normal that, unlike 

pedophilia, hebephilia has 'been rejected as a valid diagnosis by 

preeminent psychiatrists. App. D at 18-19. 

Nor does it matter that the secondary diagnoses have not 

changed. Answer at 19-20. The State cannot seriously claim that 

the jury at Mr. Merrhofer's original trial committed him based on 
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these diagnoses rather than the primary diagnosis of pedophilia. 

And at a new trial, the jury would hear evidence that many experts 

believe paraphilia NOS nonconsent is not a valid diagnosis and 

that, as the State concedes, it did not even qualify for the DSM. 

Answer at 28; Appendix L (in 2011 Psychiatric Times article, 

preeminent psychiatrist Allen Frances describes paraphilia NOS 

nonconsent as a "fake diagnosis"); Appendix Mat 560 (in 2011 

article in Journal of the American Academy of Psychiatry and the 

Law, two leading psychiatrists state that "paraphilia NOS 

nonconsent is not a legitimate mental order diagnosis"). The claim 

that a jury would likely commit Mr. Meirhofer based on "personality 

disorder NOS" is equally suspect. Answer at 20; Appendix N 

(Psychiatric Times article explaining that antisocial personality 

disorder is simply a label for criminality). Indeed, it would be 

unconstitutional to commit Mr. Meirhofer indefinitely based on a 

showing that he merely has "a personality disorder that may lead to 

criminal conduct." Foucha, 504 U.S. at 82. 

Additionally, the State's claim that the trial judge believed its 

expert over Mr. Meirhofer's is perplexing. Answer at 26. The trial 

court did no such thing. Originally, the judge ruled there was 

sufficient evidence to warrant a new trial. App. E at 2. The court 
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later ruled it could not order a new trial pursuant to the annual 

review process only because the changes did not stem from 

treatment, as required by the statutory amendments and approved 

by McCuistion. Id. But given the judge's original ruling, if 

presented with a CR 60(b) motion (the trial court equivalent of a 

PRP), it probably would have granted a new trial. McCuistion made 

clear that a collateral attack is the appropriate avenue for relief 

where new evidence shows an individual does not meet the due 

process requirements for continued commitment. 275 P.3d at 1101 

n.6. This Court should therefore grant relief as requested in Mr. 

Meirhofers PRP. 

In sum, given the drastic changes in both diagnosis and risk 

aSSessment, new evidence exists which would probably change the 

result of a commitment trial. This Court should grant Mr. 

Meirhofer's PRP and remand for a new trial. 
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C. CONCLUSION 

For the reasons set forth above and in his PRP, Mr. 

Meirhofer respectfully requests that this Court grant his PRP and 

remand for a new trial. 

DATED this 17th day of October, 2012. 

Li a J. Silv s in rNSBA #38394) 
Washingt Appellate Project-91052 
Attorney for Alan Meirhofer 
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IJsychiatricr limes 

Psychiatric Times. 

DSM-5 Rejects Coercive Paraphilia: Once Again Confirming That Rape Is Not A 
Mental Disorder 
BV Allen Frances, MD I May 12, 2011 

The proposal to Include "coerctve paraphUla" as an official diagnosis In the main body of OSM-5 has bean rejected. This sends an Important message 

to everyone Involved in epproving psychiatric commitment under Sexuaoy Violent Predator (SVP) statutes. The evaluators, prosecutors, public; 

defenders, judges, and juries must all recognize that the act of being a rapist almost alway. Is an Indication of criminality, not of mental disorder. This 

now makes four OSM's (OSM-III, OSM-IIIR, DSM-IV, DSM-5) that have unanimously rejected the concept that rape Is a mental Ulness. Rapists need 

to receive longer prison sentences, not psychiatric hospitalizations that are constitutionally quite questionable. 

This DSM-5 rejection has huge consequences both for forensic psychiatry and for the legal .ystem. If "coercive paraphftla" had been Included ua 

mental disorder In DSM-5. rapists would be routinely subject to Involuntary psychiatric commitment once their prison sentence had been completed. 

While such continued psychiatric Incarceration makes sense from a public safety standpoint, misusing psychiatric diagnosis has grave risks that 

greatly outweigh the gain. Mislabeling rape as mental disorder in SVP casas allows a form of double jeopardy, constitutes a civil rights vioilltlon, and is 

an unconstitutional deprivation of due process. Preventive psychiatric detention is a IIlppery slope with possibly disastrous future consequences for 

both psychiatry and the law. If we Ignore the elvO rights of rapists today, we rllk someday following the lead of other countries In abusing psychiabic 

commitment to punish political dissent and suppress Individual difference. 

This DSM-5 rejection of rape as mental disorder wDl hopefully caD attention to, and further undercut, the widespread misuse in SVP hearings of the 

fake diagnosis "Parephilla Not Otherwise Specified, nonconsent" Mental health evaluators working for the state have badly misread the DSM definition 

of Paraphilia and have misapplied It to rapists to facDitate their psychiatric Incarceration. They have disregarded the fact that we deliberately excluded 

rape as an example of PeraphRla NOS in order to avoid such backdoor misuse. Not Otherwise Specified diagnoses are Included In DSM only for 

clinical convenience and are Inherently too idiosyncratic and unreliable to be used in consequential forensic proceedings. 

Which brings us to one continuing problem raised by the DSM-S posting. The sexual disorders work group proposes placing "coerctve parephllla" In an 

appendix for disorders requiring further research. We created such an appendix for DSM·IV. It was meant as a placement for proposed new mental 

disorders that were clesrly not suitable for Inclusion in the official body of the manual, but might nonetheless be of some Interest to clinicians and 

researchers. In preparing DSM-IV, we had very strict rules and high hurdles for adding any new dlagnosis- only a few Buggestlons made the cut, while 

close to 100 were rejected. Because it was no more than an unofflc/al tag along, we had no similar qualms about the appendix and felt comfortable 

Including numerous rejected diagnoses in what seemed like a benignly obscure way that could do no harm. 

If "Coercive Paraphilia" ware like the average rejected DSM suggestion, It would slmOarty make sense to park it In the appendix· as has bean 

suggested by the DSM-S sexual disorders work group. This might facflltate the work of nssearchers and also provide lome guidance to clinicians In 

assessing the vanishingly rare "black swan" rapist who does have a paraphillc pattem of sexual arousal. 

But "coercive paraphRia" Is not the average rejected DSM diagnosis. It has bean, and Is continuing to be, badly miSUSed to facOltate what amounts to 

an unconstitutional abuse of psychiatry. Vllhether naively or purposefully, many SVP evaluators continue to widely misapply the concept that repe 

signifies mental disorder and to Inappropriately use NOS categorlel whare they do not belong in forensic hearings. 

Including "CoerCive ParaphDIa" in the DSM-5 appendix might confer some unintended and undeserved back-door legallegilimacy on a disavowed 

psychiatric construct. Little would be gained by such inclusion and the risks of promoting continued lIoppy psychiatric diagnosiS and questionable iegal 

proceedings are simply not worth taking. 

The rejection of rape as grounds for mental disorder must be unequivocal In order to eliminate any possible ambiguity and harmful confusion. We did 

not Include any reference to "coercive paraphilia" In DSM-IV, and It should not find Its way in any form, however humble and unofficial, Into DSM·S. 

The inclusion of ·coerclve paraphilia" in the DSM-5 appendix Is a bad idea because the appearance of this white elephant anywhere In DSM-5 could 

Je used to justify the use of ParaphOla NOS in SVP commitments. 

CancerN,twork I ConsultsnlLlve I Diagnostic imaging I P8ychlalrlc Tim .. I S,arch Medica I Physicians Practice 
.4 ,_ 
\i..!.: 

UBM Medi( 41 
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ANALYSIS AND COMMENTARY 

Paraphilia NOS, Nonconsent: 
Not Ready for the Courtroom 

Allen Frances. MD, .and Michael B. First, MD 

Sexually violent predators (SVP) constitute a serious potential risk to public safety, especially when they are 
released after too short a prison sentence. Twenty states and the federal government have develope~ a seemingly 
convenient way to reduce this risk. They have pass~d statutes that allow for the Involuntary (often ·Ufetime) 
psychiatric commitment of mentally disordered sexual offenders after prison time Is up. In three separate cases, 
the Supreme Court has accepted the constitutionality of this procedure, but only. If the offender's dangerousness 
is caused by a mental disorder and is not a manifestation of simple criminality. The idea that paraphllic rape should 
be an official category In the psychiatric diagnostic manual has been explicitly rejected by Diagnostic and Statistical 
Manual of Mental Disorders (DSM)-III. DSM-III-R, DSM-IV. and. recently. DSM·5. Despite this. paraphilia NOS. 
nonconsent, is stili frequently used by mental health evaluators in SVP cases to provide a mental disol·der dlagnosl~ 
thatlegltimlz.~~ PSYChiatric cp\"rn1tment and makes It appear constitutional. This commentary will show how the ' 
di~gnosl$pal-aphilia NQS;1}9nC;9lJ$~lJ~. Is .b~sed ana fundamental mlsreadlng of the original intent of the DSM·IV 
Paraphilia Workgroup and represeotsarllisuse of psychlatryi all in the admittedly good cause of protecting public 
safety~ . 

J Am Acad Psychiatry Law 39:555-61. 20 II 

The legal system unwittingly created a dilemma for 
itself30 years ago when it adopted fixed sentencing as 
a civil rights reform. Replacing indeterminate sen­
tencing was a well-intended effon to provide consis­
tency and to reduce possibly biased judicial discre­
tion. As often happens. the solution [0 correct one 
serious problem caused another. Fixed sentencing 
had the unfortunate, unintended consequence of 
greatly reducing prison time for the most dangerous 
sexual offenders. The fixed sentence for rape was set 
at about seven years (determined by averaging the 
previously widely varying indeterminate sentenc;es. 
so as not to affect the number of needed prison beds). 
The worst offenders (who would have been incarcer­
ated much longer if judges had had their usual dis­
cretion) got a big break and were on the loose in the 
prime of life. There was understandable public out-

Dr. Frances is Professor Emerirus. Department ofPsyduatry and Be· 
havioral Science, Duke University. Durham, NC. Dr. First is Professor 
of Clinical Psychiatry. Columbia Uruversity. and Research PS)'Chia­
n:ist, New York Stare Psychiatric Tnstirute. New York. NY. Address 
correspondence to: Allen Frances. MD. 1820 Avenida del Mundo. 
Coronado. CA 921IB.E-mail: a1lenfr~ces@.\.1;w.blackberry.net. 

Disclosures: Dr. Frances was chair oftlie DSM·IVTaskForce and has 
provided testimony on behalf of the defense in SVP commitment 
cases. Dr. First was editor of text and criteria for PSM-IV. and editor 
and co-chair of the DSM·TV·TR and has perfomled forensic evalua· 
tions on behalf of the defense in. SVP commitment cases. 

rage when recently released offenders reoffended, 
sometimes in the most horribl~ ways imaginable. 

Twenty states and the federal government at­
tempted to fill the public safety breach by passing 
statutes allowing for the continued incarceration of a 
particularly dangerous offender. but only ifhe could 
be demonstrated to have a mental disorder that was 
responsible for predisposing him to be at continuing 
risk for recidivism. Any incarceration beyond the al­
lotted prison sentence could not be justified consti­
tutionally under criminal auspices, because it would 
be a double-jeopardy infringement of civil liberties 
and prc=ventive dc;tention. Instead, the commitment 
had to be civil and psychiatric and was justified by 
the long (but not really very pertinent) precedent of 
involuntary psychiatric commitment for the acutely 
dangerous mentally ill. 

The constitutionality of the SVP statutes has been 
frequently chall!'!n§ed at the state level and at the 
Supreme Coun.1• The most pertinent Supreme 
Court case (Ktzmas ll. Htndricki) led to a Rve-to-four 
narrow and hedged acceptance of the statutes. Justice 
Kenned}., in his separate concurring opinion. made 
clear that his swing vote was predicated on the pres­
ence of mental disorder as a condition of commit­
ment. Being dangerous is not enough, since released 
crimihais ate also potentially dangerous. There is no 
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Paraphilia Not Otherwise Specified, Nonconsent 

constitutional justification for civii psychiatric com­
mitment unless a mental disorder is present. The 
statutes cannot be used to detain common criminals 
who remain dangerous. 

The trick is how to define mental disorder so that 
it separates those eligible for psychiatric commitment 
from the common run of criminals who must be 
released for constitutional reasons when their time is 
up, regardless of the risk they continue to pose. The 
rub is that there is no good. conceptually clear, and 
operational defmition ·of mental disorder, either in 
psyclliatry or in the law. The Supreme Court made 
dear that the legal system need not be limited to 
medical or psychiatric definitions, but then com­
pletely dodged the crucial question of how mental 
disorder should be defined and diagnosed in legal 
proceedings. Presumably, the defmition would be 
left to the states to deciqe, but that it does not help 
very much. The state statutes all use almost exactly 
the same words to defme mental disorder and do it in 
language that is impossibly vague and provides no 
real guidance. Nor can We look to the medical com­
munity for much help in providing a brigllt line. 
The Diagnostic and Statistical Manual of Mental 
Disorders, Fourth Revision, TeJ.."t Revision. (DSM­
N-TR),3 introduction states that "it must be admit­
ted that no definition adequately specifies precise 
boundaries for the concept of 'mental disorder'." It 
"lacks a consistent operational defmition that covers 
all situations" [Re£ 3, p xxx]. 

In summary, the legal system is using questionably 
constitutional civil commitment statutes as a bailout 
to solve the problem created by fixed sentencing (and 
the resulting short prison terms for the most danger­
ous sex offenders). The legitimacy of the statutes de­
pends complerely on the offender's having a mental 
abnormality, but the states' definition of what is 
meant by "mental abnormality" is. as just stated, im­
possibly vague. The Supreme Court has refused to 
take advantage of its several opportunities to produce 
a clear legal definition. Lacking an operational legal 
definition of mental abnormality, the default posi­
tion for mental health SVP evaluators and for the 
courts is to rely on the DSM-IV-TR. In practice, the 
statutes are triggered only ifit can be determined that 
the offender qualifies for a DSM-N-TR diagnosis. 

Which brings us to the purpose of this commen-

~6$:o~~~~~~~;~+:~~~~I~~r~~~~'2:_ 
tal health proceedings is inappropriate and based on 

a misJ,ttl~9f~~clillgpftllT. ¥{Prcl~p.g~.diptept of 
Diagnostkand StatistlC:alMiliu~rcifMerital Disor­
ders.Fourth Edition (DSM..;N).4 

The Origins of Paraphilia NOS, 
Nonconsent, as Grounds for 
Civil .Commitment 

~c:;hgirIU1d . Editor of the Text and Criteria in 
DSM~IV/we are ultimately responsible for much of 
the confusion. The wording of the DSM-IV Para­
philia section was written long before the issue of 
SVP commitment arose and was written with clini­
cians, not forensic proceedings, in mind. We were 
not aware of the consequential problems that would 
later arise from the fact that the section lacked the 
clarity and precision necessary for legal purposes. 
The inartful wordings allowed many evaluators in 
SVP determinations to misread seriouslv what 
DSM-IV was actually trying to conveY.5 The 
DSM-N Paraphilia Workgroup had definitively re­
jected the claim that rape should be considered a 
mental disorder, but a misreading of the poorly 
worded paraphilia sectipn allowed evaluators to form 
just the opposit~ impression: that rape could often be 
considered a form of paraphilia. There was then an 
unforrunate snowballing, fad effect. The fact that 
paraphilia NOS, nonconsent, has been widely used 
(really misused) by the community of SVP evaluators 
has given it an undeserved aura of authority and 
acceptability. 

Much has been made in legal settings of the word­
ing of the opening sentence of the DSM-IV-TR 
paraphilia section. "The essential features of a para­
philia are recurrent, intense, sexually arousing fanta­
sies, sexual urges, or behaviors generally involving 1) 
nonhuman objects, 2) the suffering or humiliation of 
oneSelf or one's partner., or 3) children or other non­
consenting persons" (Ref. 3, p 566). This sentence 
has been erroneously taken to be some kind of au­
thoritative DSM -N-TR definition of paraphilia and 
is then used to justifY the diagnosis of a qualifying 
mental disorder called paraphilia NOS, nonconsent, 
under the mistaken assumption that the text implies 
that the DSM-IV-TR recognizes the existence of an 
arousal pattern focused on the nonconsenting nature 
of the sexual behaviors. 

In fact, it was never anticipated that the opening 
sentence of the section would be considered a foren­
sic definition of paraphilia or be used in determining 
the suitabilitY of long-term psychiatric incarcera-
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tion.6 It was meant instead as no more than a simple 
table of contents to summarize the specwc types of 
paraphilias included in the DSM-N, sorting them 
by deviant arousal pattern into convenient catego­
ries. "Nonhuman objects" referred to fetishism and 
transvestic fetishism; "suffering and humiliation" 
covered sadism and masochism; and "children and 
other nonconsenting persons" covered pedophilia. 
exhibitionism, voyeurism, and frotteurism, all of 
which happen to involve nonconse'nting individuals. 

Doren provides the clearest and most influential 
illustration of mistaken interpretation of these sen­
tences. Noting that "for whatever reasons, the 
DSM-IV failed to enumerate separately a paraphilia 
related to raping," he poses the question. "does this 
mean that DSM-N totally omits such a condition?" 
(Ref. 5, p 65). Doren answers his own question with 
an authoritative-sounding "no," asserting that "the 
DSM-IV does include a paraphilia related to rape 
within its defrnitional paragraphs" (Re£ 5, p 65). 
After quoting the introductory sentence noted 
above. he concludes that "this set of phrases clearly 
relates to defrning charaCteristics of voyeurism and 
exhibitionism" and "also define a type of 'noncon­
sent,' however, that pertains to raping as well" (Ref. 
5, p 65). 

As noted above, this was most certainly not our 
intention. The phrase was not at all meant to include 
rape and instead describes only the viCtims of exhibi­
tionism, voyeurism, frotteurism. and pedophilia. 
In fact, it was the ddiberate intent of DSM-N to 
exclude any reference in DSM-N to rape as a para-' 
philia. That is why rape is not listed under the various 
examples of paraphilia NOS and is not listed in the 
DSM-IVlndex. 

Complicating matters, a small editing mistake in 
the DSM-IV A criterion for paraphilias (i.e., the 
erroneous use of "or" instead of "and" to join the list 
of fantasies, sexual urges, behaviors?-9 has encour­
aged some forensic evaluators to claim that a diagno­
sis of paraphilia NOS, nonconsem, can be made 
based sold)' on the fact that the person committed 
rape, without any attempt to establish that the person 
is in fact sexually aroused by nonconsensual sex:. In­
deed, noting that "evaluators do not typically enjoy 
the benefit of a truly honest disclosure of the subject's 
sexual fantasies and urges," Doren recommends that 
"examiners most commonly need to rely. on docu­
mentation of the subject's behaviors alone instead" 

(Ref. 5, P 66). Again. this was not the intent of 
DSM-N. 

The Forensic Misuse of NOS Categories 

DSM-N includes 46 not otherwise specified cat­
egories to allow clinicians to diagnose and code pa­
tients who do not fit well into any of the official 
categories. This is based on clinical judgment alone. 
with no criteria provided. NOS di.agnoses apply 
for presentations that are subthreshold. atypical, of 
uncertain etiology, or based on insufficient informa­
tion. The NOS categories are provided because psy­
chiatric presentations are so various and idiosyn­
cratic. It would be impossible to have specific labels 
for every conceivable presentation. Not otherwise 
specwed diagnoses are meant to be no more than 
residual wastebaskets provided by DSM-IV to en­
courage research and for the convenience of c1ini-

. dans when coding patients who do not fit within one 
of the specific DSM-IV categories. 

Here is all that DSM-N-TR says about paraphilia 
NOS: "A residual category. Paraphilia Not Other­
wise Specified. includes other Paraphilias that are less 
frequentlyencolU1tel'ed" (Ref. 3, p 567) 'and "exam­
ples include. but are not limited to telephone scato­
logia. necrophilia, partialism, zoophilia, COpl'0PO­
philia, klismaphilia; and urophilia " (Re£ 3, p 576). 
DSM-IV specwcally did not ' include either rape 
or nonconsent as an N OS example, because para­
philic rapism had been considered and ruled out as 
a paraphilia in Diagnostic and Statistical Manual 
of Mental Disorders, Third Edition (DSM_III),lo 
Diagnostic and Statistical Manual of Mental Disor­
ders, Third Edition, Revised (DSM-III-R), II and 
DSM_W:t .12 We did not want to provide any back­
door opening for its use via NOS. 

The problem is . that pg,t~BbJlj,a ~W<?~ha.s~~n 
wtfl9'y~,i#~gpn~iB;·S¥rh¢~iQg-~t()Y{~mi-11:g§. wlj,o . 
h~ye.i;l.9m~ritaldisorderbye"alua:torswho have mis­
io.t~fPfetedPSM,.IV'. Psychiatric diagnoses from the 
DSM-IV-TR are generally considered admissible in 
court because they are accepted by the field at large as 
widely recognized. clilli..~,.yalid catepo:ies that can 
be reliably assessed. BYV'irt4~}Qf#~ffi~X("~ici!;t~. ;w4 

~~,~~I~~~f~~~~~t 
the .fleld·as·a ·. reUill>lea.nd ·y'a.Iid;;p$ychiaci:ii:disord.~r. 
Furthermore, the NOS categories do not have crite­
ria sets and therefore can never be diagnosed reliably. 
Because it is unlikely that different evaluators would 
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agree on a paraphilia NOS diagnosis, there is no 
reason to accept 'the NOS diagnosis of any given 
evaluator. The use by evaluators of the paraphilia 
NOS diagnosis fails to satisfy the standards that 
should be required for expert testimony. Clearly this 
misuse must be corrected if we are to protect the 
integrity of psychiatric diagnosis and the inviolability 
of constitutionally guaranteed civil rights. 

The question a.rises of whether paraphilia NOS, 
nonconsent, should ever playa role in SVP proceed­
ings (i.e., whether it should ever be allowed by judges 
and ever be taken seriously by juries). The argument 
for not entirdy excluding paraphilia NOS is that, 
very occasionally, there may be a r:!,pist whose bdlav­
ior actually is motivated by paraphilia (i.e., he is able 
to achieve sexual arollsal only or primarily when fan­
tasizing about or performing the act of rape). The 
argument for rejecting all forensic use of the diagno­
sis paraphilia NOS, nonconsent, is that allowing 
these exceptions provides a backdoor invitation to its 
continued shameful and widespread misapplication 
to aU the many rapists who receive the diagnosis de­
spite being no more than simple criminals. The sad 
history ofSVP evaluations makes compellingly clear 
that any opportunity for misuse of paraphilia NOS is 
likely to be seized on to justify unwarranted psychi­
atric commitment. 

If paraphilia NOS, nonco~ent, is ever allowed in 
court, it should only be when supported by incon­
trovertible evidence that fantasizing or performing a 
rape is a specific and necessary sexual stimulus for the 
rapist. Such evidence should include that rape sce­
lUriOS are the primary focus of an offender's sexual 
arousal. that rnpe has been his major form of sexual 
activity, and that he has demonstrated a strong and 
sustained preference for and reliance on rape pornog­
raphy. Such evidence must be direct, not inferential. 
The inference that a rapist is motivated by paraphilia 
ifit is based entirely on the fact that he has commit­
ted rape should never be allowed. The evidence sup­
porting an NOS diagnosis should necessarily be 
much stronger and more unequivocal than that re­
quired to support an official DSM diagnosis. both 
because the paraphilia 'NOS diagnosis is so inher­
ently unreliable and because it has been so universally 
abused by evaluators. Any significant doubt or lack of 
clarity in the documentation suggests that paraphilia 
NOS is overused and misapplied. It is imperative 
that SVP evaluators be retrained on the proper use of 
(he DSM-N diagnosis of paraphilia and that their 

work be subjected to quality control and reliability 
testillg. 

Paraphilic Coercive Disorder: 
A Four-Time DSM Reject 

Paraphilic coercive rapism was first suggested at a 
conference in 1976 during the preparation of DSM­
III. It was rejected. It was suggested again in 1986 
during the preparation of DSM-III-R and was again 
rejected. The evidence presented was extremely 
thin-a few small plethysmograph studies suggesting 
that rapists were differentially aroused by images of 
coercive ~ex.13-15 M.areover, women's committees 
within and without the American Psychiatric Asso­
ciarion were concerned that rape would be reconcep­
tualized from a crime to a mental disorder. Theywere 
fearful that this would provide rapists with a psychi­
atric excuse to offioad responsibility alld were con­
cerned that the diagnosis might be misunderstood 
and misused in forensic settings. A 1986 Washing­
ton, D.C., conference brought together proponents 
and critics of the proposal. DSM-III-R had a permis­
sive attitude generally biased in favor of new diagno­
ses, but the overwhelming consensus was against co­
ercive paraphilk rap ism. The evidence for it was too 
weak, there was no particular need for it, and the risks 
of misuse were too great. 

There was no suppon for inclu.ding coercive ~ap­
ism in DSM-IV, no suggestions fOI: its inclusion, no 
perceived need,. and no upwelling of convincing re­
search. The absence of suppOrt, combined with con­
tinued concerns about potential misuse and a much 
higher threshold for adding new diagnoses guaran­
teed that rape would have no place in DSM-IV. We 
also consciously decided not to include any reference 
to rape among the diagnoses covered by paraphilias 
NOS, for fear it would allow a backd60r entry of this 
qu.estionable diagnosis. 

That the proposal to include coercive paraphilia as 
an official diagnosis in the main body ofDSM-5 has 
recently been rejected confirms the previous deci­
sions to reject paraphilic rape that were made for 
DSM-III, DSM-III-R. and DSM-IV. It is unani': 
mous: a .t1P~.t~~P.9ts9rp..~9P,~ .W~9. h~ .~m.ep.tfj!,.dis-
01;~C:l'~4!,sy¢l1jatf;ic co.ti:Ln1itmentof rapists ' is not 
jusr'ifled.. This is an important message to everyone 
who is involved in approving psychiatric commit­
ment under so...'Ually violent predator (SVP) statutes. 
The evaluators, prosecutors, public d.efetld~~,j~4g~, 
and juries · must all recognize that the 'idtdfbeinga 
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rapist is almost always an aspect of simple cdmipality 
and that rapists should receive iOI'l.ger prison sen­
tences, not psychiatric hospitalizations. 

The DSM-5 rejection of paraphilic coercive dis­
order as an official category was necessary because 
the rationale and the supporting evidence were so 
thin. 16.17 The proposal was supported by only a few 
velY preliminary studies reporting differential se>.."Ual 
arousal, with rapists tending to have heightened 
arousal to coercive sexual stimuli.18 - 21 It is not at all 
clear why this differential arousal pattern (assuming 
it holds in larger and better controll~d studies) 
should by itself constitute grounds for establishing a 
mental disorder. The observation that those who 
have raped tend to be more excited and less i.n.hibited 
by coercive cues does not prove that they have a stable 
paraphilic pattern of intense, recurrent urges geared 
to coercion as a specific trigger. Furthermore, stud­
ies22,23 have suggested that the factor best differenti­
ating rapists from nonrapists is the absence of the 
usual inhibitory effect of coercion on sexual arousal, 
rather than coercion being the focus of sexual arousal 
(which is the fundamental feature of a paraphilia). 
Lack of inhibition speaks to criminality, rather than 
paraphilia. 

Even more to the point, there is no research to 
guide how a criteria set for paraphilic coercive disor­
der should be written and whether it could ever be 
reliably diagnosed. Reliability of paraphilia diagn.oses 
in SVP commitment settings has already been shown 
to be problematic for even the established DSM-N 
paraphilias.24 Recall that the Supreme Court ruling 
in Hendticks suppOrting the constitutionality of SVP 
statutes rests exclusively on the di~tinction between 
mental disorder (which can be used to justify civil 
psychiatric commitment) and everyday criminality 
(which is not a constitutionally acceptable cause for 
further incarceration, however dangerous the indi­
vidual). We have no research evi4ence whatsoever 
that forensic raters can reliably agree when atte:mpt­
ing to sort rapists into one: of these two groups. This 
lack of proven reliability is especially troubling when 
we consider .cile huge consequenc:;es that can follow in 
the legal system from what would necessarily be an 
untrustworthy diagnosis . The differential diagnosis 
of rape behavior would have to inclu.de rape for gain 
(e.g., by pimps or sex traffickers), opportwlistic rape, 
.date rape, gang rape, rape for dominance, rape: under 
the disinhibiting influence of substances, rape related 
to an antisocial personality pattern of criminality, 

and rape influenced by other mental disorders (e.g., 
mania or mental retardation). It seems very uncertain 
that SVP evaluators Cc1.l1 reliably pick out the rare 
paraphilic rapist from this array, assuming rha.t such 
individuals exist at all. 

We also have no information on the predictive 
validity of the proposed paraphilic coercive disorder. 
Axe individuals so classified more or less likely to 
repeat offend? Are they more or less likely to partic­
ipate in and gain from treatment? What kind of treat­
ment, if any, works? This body of research literatW"e 
in its very most formative stages of development and 
nowhere near ready to support a diagnosis with such 
inherent risks of forensic misuse. 

Which brings us to one continuing problem raised 
by what has been posted on the DSM-S web site 
regarding paraphilic coercive disorder. The DSM-5 
Paraphilia Subworkgroup proposes placing coercive 
paraphilia in an appendix for disorders requiring fur­
ther research. The research appendix was meant as a 
placement option for proposed new mental disorders 
that were clearly not suitable for inclusion in the 
official body of the manual, but might nonetheless be 
of some interest to clinicians and researchers. In pre­
paring DSM-N, we had very strict rules and high 
hurdles for adding any new diagnosis: only a few 
suggestions made the cut, while close to 100 were 
rejected. 25 Because it was no more than an unofficial 
tag along, we had no similar qualms about including 
some of the rejected diagnoses in the appendix. This 
seemed like a benignly obscure way to encourage 
further research. 

If paraphilic coercive disorder were like the average 
rejected DSM suggestion, it would similarly make sense 
to park it in the appendix, as has been suggested by the 
work group. This might facilitate the work of research­
ers and also provide some guidance to clinicians in as­
sessing the rare rapist who does have a paraphilic pattern 
of sexUal arousal. Paraphilic coercive disorder, however, 
is not the average rejected DSM diagnosis. It has been, 
and continues to be, badly misused to facilitate what 
amounts to an unconstitutional abuse of psychiatry. 
Whether naively or pwposefully, many SVP evaluators 
continue to widely misapply the concept that rape sig­
nifies mental disorder and to inappropriately lise NOS 
categories where they do not belong in forensic hear­
ings. Including paraphilic coercive disorder in the 
DSM-5 appendix and suggesting it as a possible exam­
ple of the proposed other specified paraphilic disorder 
category would confer an undeserved backdQor legal 
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legitimacy on a disavowed psychiatric construct. Lirde 
would be gained by such inclusion, and the risks of 
promoting continued sloppy psychiatric diagnosis and 
questionable legal proceedings are simply not worth 
taking. The rejection of rape as grounds for civil com-

. mimlent must be unequivocal, to eliminate any possi­
ble ambiguity and harmful confusion. We did not in­
clude any reference to paraphilic coercive disorder in 
DSM-N, and it should not find its Way in any form, 
however humble and unofficial, into DSM-S. The in­
elusion of paraphilic coercive disorder in the DSM-5 
appendix is a bad idea because the appearance of this 
white elephant anywhere in DSM-5 could be used to 
justifY the use of paraphilia NOS in SVPcommitments. 

Conclusions 

Rape is always a crime and is never, by itself,suf­
ficient evidence of a mental disorder. There was little 
interest (and very limited research) i.n the psychiatric 
status of rape until it became a convenient way to 
subject rapists to involuntary psychiatric commit­
ment after their prison sentences had been served. 
Inappropriately redefining rape as a mental disorder 
helped to close the legal loophole created when fixed 
senrendng drastically reduced the prisonterrps()K the 
worst sexual offenders. ·The rece.ntwicl~Pf~drnis-. 
useofthp d.ia,gnosis paraphilia NOS inSVP hearings 
has resulted from a misinterpretation of the intent of 
DSM-N-YR. Its overuse represents an inappropri­
ate medicalization of criminal behavior to serve a 
practical public safety purpose. 

The intentions of SVP evaluators are well meaning 
and honorable: to protect society in a way that has also 

been sanctioned .. ~ .. con~tuti~nal by . ~e. Supreme 
CoLUt.26. PataphiliaDJeS, ,~Onc9W1elit. · i~p.8tal~iti .. 
mate ~TI(!ntal~()rd~rdiagn:()sisand seems more an ex­
cuse for keeping daUgerous sex offenders locked up. 
Certainly, no one wants rapists set loose 011 the streets 
premarurely, but better solutions than paraphilia NOS, 
nonconsent, must be found. The misuse of psychology 
and psychiatry to bail out a legal system loophole has its 
own set of dire professional and civil liberty risks. The 
violation of constitutionally guaranteed rights via a 
mental disorder gambit is a slippery slope tempting state 
misuse of the mental health professions in other ways. 
Mental health professionals in other countries have 
been rurned into state-sponsored tools in the oppres­
sion of political dissidents. Mental health professionals 
in dlls country are currently filling edllcally q~estion­
able roles in the interrogations of suspected terrorists. 

The collaboration between the legal system and 
mental health professions is necessary and usually 
extrerndy beneficial, but it works only if the menral 
health professions jealously guard the independence 
and integrity of their judgments. Even the best in­
tended misuse of psychiatric diagnosis to curb risks 
to society is not worth the cost. The good and nec­
essary cause of protecting public safety can be much 
better and more honestly served in other ways that 
avoid p~aphilia NOS, nonconsent. Going forward, 
the obvious fii is to reinstate the use of indetermina.te 
sentencing, allowing long prison terms when it seems 
appropriate. Fortunatdy, this is the current trend, 
and the SVP statutes will be less necessary in the 
future as sentences become longer. This still leaves 
the interim problem of how best to apply the statutes 
to dlose prisoners or parolees who were sentenced 
under the previous system. There is no easy answer, 
but paraphilia NOS, nOllconsent, is the wrong 
answer. 
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Should Having Antisocial Personality Qualify A 
Rapist For SVP Commitment? 
By Allen Frances, MD I July IS,2011 

Those of you who have been .following the SVP controversy know that "Paraphilia NOS. nonconsent·" 
(PNOS) is a fake diagnosis that is losing traction as justification for committing rapists to psychiatric 
hospitaJ:s. PNOS was based on a fundamental misreading ofDSM N and was an egregious example of 
inexpert diagnosing that should never have received any credibility as expert ~timony. The PNOS fad 
developed only as a means to expediteSVP proceedings-misusingpsycbiatric diagnosis and 
commitment to conveniently parle about-to-be-rcleased criminals. 

Fortunately. everyone seems finBJly to be waking up to the fuet that rape is a crime. not a mental 
disorder. The ultimate downfall of "Paraphilia NOS· was sealed recently when DSM 5 rejected 
"coercive paraphilia" as a diagnosis-the fo.m:h resounding DSM rejection of this fatally flawed 
concept. Hopefully. before long "Paraphilia NOS, nonconsent· will be totally discted.ited and 
disallowed in SVP hearings. 

Fortunately, the tide seems to be tuming fast. Last week, the California Department of Mental Health 
(DMH) abruptly reversed its long standing policy of encouraging the diagnosis of Paraphilia 
NOS. Previously, its state employed evaluators were instructed that a diagnosis of Paraphilia was 
necessary to qualify for SVP commibnent. The Department bas now recanted in a new memo giving 
evaluators just the exact opposite instructions -that diagnoses other than Paraphilia must now be . 
considered in SVP commitments. 'Ibis sudden about face represents a clear swrender by the DMH, an 
implicit admission that PNOS is a misguided concept losing its power to fool juries. 

The DMH memo applies clear pressure on its evaluators to find a substitute justification for SVP 
commitment. They will now probably resort to the frequent use of Ailtisocial Personality Disor.der 
(ASPD) as the new go-to diagnosis. ASPD is already allowed as an SVP qualifying disoIder in some 
states, but (at least until now) it bas been considered non-qualifying in California and in many others. 
This lack of consistency cries out for testing at the appellate level in both the state and the federal courts. 
The appropriateness of ASPD as an SVP diagnosis touches on fundamental constitutional questions of 
due process and double jeopardy and should not be settled inconsistently across states or arbitrarily by 
evaluators or juries not equipped to deal with the complex legal issues that must be resolved. Moreover, 
policy on something this important should not 'be arbitrary and subject to the fickle and unexplained fiat 
of DMH memos. 

There arc cogent arguments both for and also against ASPD as grounds for SVP commitment. This is a 
debate with no obvious or easy right answers. Three plausible m:gumentssupport accepting ASPD as an 
SVP statutory mental disorder: 1) Unlike "coercive paiaphilia· and lhebepbilia: ASPD is not a faked 
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and ad hoc diagnosis-it is an official category that is included in DSM IV and thus has its sanction as a 
mental disorder; 2) ASPD can be diagnosed with reasonably good reliability- so that experts are likely to 
agree sufficiently on its p~sence or absence; and 3) ASPDis correlated with criminal behavior, 
including sexual offenses, and may be a predictor offuturc recidivism (although admittedly a weak one 
that accounts for only about 10% of the variance in who will and who won't offend again). 

In oPPosition, there are four arguments against considering ASPD to be a qualifying SVP diagnosis: 1) 
the DSM IV definition of ASPD is mostly a cataloging of criminal behaviors, making ASPD extremely 
common among sex offenders and not useful in distinguishing between common criminality and mental 
abnormality- a distinction clearly requiIed by the Supreme CoUrt; 2) Since ASPD doesn't allow an 
offender to avoid prison. why later should it justify his psychiatric incarcerationj it is inconsistent to rule 
that the ASPD offender had sufficient volitional conb'ol to be heJd responsible for his crimes (resulting 
in him receiving the prison sentence). whUc years later ruling that he is now no longer in volitional 
control (and therefore can be foroed involuntarily into a hospital); 3) there are no other circumstances 
where ASPD is ever grounds for psychiatric commitment (or for any other type 'psychiabic 
hospitalization); 4) many ASPD diagnoses in SVP cases are rendered inaccurately because it is often 
impossible to establish the history of childhood conduct disorder (as required by the DSM definitional 
criteria) and/or whether the diagnosis of ASPD is still current vs whether, as often happens, the offender 
has matured, mellowed, or aged out of it. 

There are arguments for and against allowing ASPD based on differing interpretations of the words 
npredisposition· and "volitional· as these appear in the statute. The contmsting points of view cancel out 
and the debate about what 'volition" or 'predisposition'mean is essentially meaningless. These words 
have been routinely included in the SVP statutes without any precise definition; they are impossible to 

- operationaIize or assess reliably; and there is DO scientific literature to provide any guidance in using 
them. Each psychQlogist and each jury member Will inevitably be left to make up his own defIDition of 
volition, with anyone person's guess beiogjust as good as any other's. 1 think: the ·volition" portion of 
the statute is useless- far too vague to give any help at all in deciding whether ASPD should quaJ.ify as 
an SVP diagnosis. 

Taking all the above arguments into account-my personal view is that ASPD should not have the status 
of an SVP diagnosis for two reasons that trump all else: (1) ASPD is far too overlapping with simple 
criminality; and (2) if ASPD does not excuse someone from getting locked up jn prison, it is 
inconsistent to use it as a Convenient excuse to keep someone locked up in hospital once his sentence 
has been fairly served. . 

The fact that ASPD is included in DSM IV does not mean that it defines anything beyond a criminal 
lifestyle. Using ASPD in SVP cases may sometimes serve the cause of public safety, but it compromises 
the equally important cause of due prpcess. 

The status of ASPD in SVP cases is fundamentally a legal (not a psychi~c) issue- one that should be 
settled by the appellate courts, not OD an ad hoc and poorly informed basis, case by case, by ill equipped 
mental health professionals and juries. Neither psyc;hologists nor juries are remotely qualified to 
evaluate the proper legal standing of ASPD under the strict conditions imposed by the Supreme Court in 
rulings that have only narrowly accepted the constimtionality of SVP stabltes. The Court explicitly 
requires that the distinCtion be made between the meDtal ill and the simply ~- SVP psychiatric 
commitment has been declared constitutional for the fonner. but would be a violation of the civil rights 
of the latter. 

ASPD straddles this boundary in the most remarkably awkward way. Yes, ASPD bas been included as a 
mental disorder in DSM IV, but ies DSM IV definition is really nothing more than a pattern of sustained 
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criminality that characterizes the majority of nm-of- the-mill rapists. Ultimately only the Supreme Court 
can resolve this unfortunate and puzzling conondrum that lies at the heart of the application of SVP 
statutes. We need it to provide the neccssm:y clarification of its previoQS rulings by explaining whether 
the law regards ASPD more as a mental diSOIder or mme as simple criminality. 

Clearly the decision about ASPD should not be made case by case by a mental health professionals or 
by a july. Appellate courts are needed to decide this essentially legal. not psychiatric, issue. I fully 
realize that getting the qucstion in their bands will DOt be easy and, once there, judges arc unlikely to 
want to make a clear and specific stand.· So we may be stuck with the chaotic current mayhem for some 
time. . 

But however difficult the ASPD question, it is a big step fOlWard to be having this discussion since it 
marks the beginning of the end of the unfortunate and misguided "Paraphilia NOS' fad. 
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