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A. INTRODUCTION 

Ignoring a plaintiffs right under CR 41(a)(I)(B) to dismiss its case 

without prejudice, the trial court in this case improperly delayed entry of 

an order of dismissal in order to force the plaintiffs, a group of investors 

defrauded by Frederick Berg (hereinafter "the investors"), to produce 

certain documents to defendant Moss Adams, LLP ("Moss Adams"), an 

accounting firm that negligently audited Berg and his investment funds, 

making Berg's Ponzi scheme viable. To compound its error, the trial court 

entered an outrageously large judgment for sanctions against the investors 

and their counsel. 

The trial court's delay in entering an order of dismissal under CR 

41(a)(1)(B) was inexcusable. Instead, the trial court turned the case into 

the precise "cottage industry" on sanctions and a fee-shifting opportunity 

against which our Supreme Court warned in Washington State Physicians 

Insurance Exchange & Ass'n v. Fisons Corp., 122 Wn.2d 299, 356, 858 

P.2d 1054 (1993). 

This Court should exercise its supervisory role with respect to the 

trial court's actions here to reverse and vacate the sanctions judgment. 

B. ASSIGNMENTS OF ERROR 

(I) Assignment of Error 

Brief of Appellants - 1 



1. The trial court erred in entering a judgment of nearly 

$75,000 in sanctions against the investors and their counsel on July 25, 

2012. 

(2) Issues Pertaining to Assignment of Error 

1. Under CR 41(a)(l)(B) when a plaintiff files a motion to 

dismiss, if the plaintiff is compliant with the terms of the rule, is the 

plaintiff entitled to an immediate order of dismissal, thereby ending any 

further activity in the case? (Assignment of Error Number 1) 

2. Did the trial court err in delaying entry of the order of 

dismissal under CR 41 (a)(l)(B) here and effectively conditioning entry of 

the order on the investors' compliance with various discovery-type 

directives and payment of sanctions supposedly associated with them? 

(Assignment of Error Number 1) 

3. Did the trial court err in concluding that the investors failed 

to comply with its discovery-type directives? (Assignment of Error 

Number 1) 

4. Did the trial court err in imposing sanctions against the 

investors and their counsel and in the amount of such sanctions? 

(Assignment of Error Number 1) 

C. STATEMENT OF THE CASE 

Brief of Appellants - 2 



The present action arises out of Moss Adams' negligent failure to 

properly audit the activities of Frederick Darren Berg who over the course 

of approximately nine years established and administered an investment 

company and investment funds (the "Meridian Funds") he then utilized to 

defraud approximately 750 investors out of more than $150,000,000. CP 

15-16. As the auditor for various Meridian funds, Moss Adams issued 

clean audit reports for the funds. CP 16. Those funds were a Ponzi 

scheme and ultimately became the subject of bankruptcy proceedings, In 

re Meridian Mortgage Investors Fund v. LLC, in the United States 

Bankruptcy Court for the Western District of Washington, in which the 

funds sought bankruptcy protection. CP 17. Mark Calvert was appointed 

the Chapter 11 bankruptcy trustee. Id He was later appointed the 

liquidating trustee to carry out a liquidation plan in which persons 

adversely affected by Berg's actions would receive benefits from a 

Liquidation Trust and they would assign the proceeds of any claims 

against Berg to that Trust to be handled by Calvert as its Trustee. CP 23. 

The plaintiffs were represented by Luvera, Barnett, Brindley, Beninger & 

Cunningham, a Washington firm and Eagan A venatti, LP, certain of 

whose attorneys were admitted pro hac vice. CP 52. 

Berg pleaded guilty to wire fraud, money laundering, and 

bankruptcy fraud in the United States District Court for the Western 

Brief of Appellants - 3 



District of Washington (Cause No. CR 10-0310RAJ) and is presently 

serving a 18-year prison sentence in federal prison in Lompoc, California, 

for his misappropriation of moneys in the funds used to sustain a lavish 

life style in which he spent millions on special buses, homes, yachts, and 

private jets. CP 29-30. Berg provided sworn testimony to the United 

States Attorney attesting to his amazement at Moss Adams' negligence; 

for example, he testified how Moss Adams would tell him weeks in 

advance which mortgage files it was going to confirm and that the advance 

notice allowed him to fabricate those files. CP 35. 

The investors filed the present action in the King County Superior 

Court on December 7, 2011 against Moss Adams for professional 

negligence and negligent misrepresentation, against Berg and Moss 

Adams for fraud, and against Moss Adams for violation of the Consumer 

Protection Act, RCW 19.86 ("CPA"). CP 1-52. The case was ultimately 

assigned to the Honorable Catherine Shaffer. 

Instead of answering the complaint, Moss Adams conducted an 

aggressive, confrontative defense. 1 It filed a motion to dismiss asserting 

the investors lacked standing or, in the alternative, for a more definite 

statement of the investors' claims on January 12, 2012. CP 53-67. On 

This litigation style by Moss Adams' counsel continues even with the 
dismissal of the case. For example, Moss Adams filed a motion in the bankruptcy court 
similar to a motion it filed below, CP 357-63, to have Eagan Avenatti's pro hac vice 
admission revoked based on the judgment entered in this matter. The motion was denied. 
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February 17, 2012, the trial court denied the motion to dismiss, except as 

to the investors' CPA claim, which the court dismissed without prejudice. 

CP 93? The court did, however, order the investors "to provide to 

Defendants within thirty (30) days the following information as to each 

plaintiff (a) who invested in which fund; (b) when they invested; (c) how 

much they invested; and (d) what audit they looked at or relied upon. If 

the information is not provided the Court will order directly a bill of 

particulars." CP 93-94. In effect, the trial directed that the investors 

provide voluminous information to Moss Adams outside the discovery 

process. The investors attempted to do so, CP 203, but Moss Adams 

claimed the information was insufficient and filed a motion for sanctions 

on April 9, 2012. CP 96-105.3 

In response to the Moss Adams' motion, the trial court on May 1, 

2012 ordered the investors to provide further information by May 31 , 

2 Moss Adams asserted to the trial court that the investors' claims against it 
were "flimsy." CP 274. This characterization is belied by the trial court's denial of its 
motion to dismiss and subsequent activities testified to below by Michael A venatti, one 
of the attorneys for the investors. Mr. Avenatti noted that Moss Adams sought to mediate 
the parties' dispute after the trial court's denial of the motion to dismiss. At that 
mediation, Moss Adams allegedly made a $25 million offer; which was rejected. CP 
349-50. Such an offer belied a "flimsy" case. 

3 It is noteworthy that the investors sought at that time to undertake the 
traditional forms of discovery-sending out requests for production and noting 
depositions. CP 134-92. Moss Adams refused to make witnesses available for 
deposition and supplied a paltry response to the requested documents. CP 203-04. Moss 
Adams served discovery requests on the investors in early April, to which the plaintiffs 
responded on May 7, 2012. CP 289,307-24. 
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2012, or to file a "bill of particulars," by June 15,2012. CP 268-69.4 The 

trial court also barred any discovery by the plaintiffs for 30 days. CP 268. 

On May 21, 2012, before either of the deadlines in the trial court's 

May 1,2012 order, the investors moved for voluntary dismissal under CR 

41 (a)(1 )(B). CP 270-73. The investors noted the motion for hearing on 

May 30, 2012, before any deadlines set in the trial court's May 1, 2012 

order. 5 Moss Adams opposed the motion, asking the trial court to dismiss 

the investors' claims with prejudice, and filed a cross-motion for 

sanctions. CP 274-86. 

Moss Adams also filed a motion on shortened time to strike the 

investors' reply on the motion to dismiss, for sanctions (yet again), and to 

revoke the pro hac vice admission of Eagan Avenatti. CP 357-63, 369-81. 

As of June 15, despite the mandatory nature of CR 41 (a)(1 )(B), the 

trial court still had not ruled on the motion for voluntary dismissal so that 

out of an abundance of caution, and even though not required to do so, the 

investors filed a "bill of particulars" in compliance with the May 1, 2012 

order. CP 486, 766-881. Moss Adams then filed a "Supplemental 

4 A "bill of particulars" is a term more commonly used in connection with the 
factual sufficiency of criminal information. erR 2.1 (c). A bill of particulars is designed 
to give a defendant notice of the charges. State v. Peerson, 62 Wn. App. 755, 768, 816 
P.2d 43 (1991), review denied, 1I8 Wn.2d 1012 (1992). 

5 The investors noted the motion on six days notice, even though such a motion 
does not require such notice. See Greenlaw v. Renn, 64 Wn. App. 499, 503-04, 824 P.2d 
1263 (1992) (motion made day before summary judgment hearing was proper). 
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Submission" on June 18 claiming the investors had not adequately 

complied with the trial court's orders, yet again demanding sanctions 

including dismissal with prejudice and the revocation of Eagan A venatti' s 

pro hac vice status. CP 485-86. The investors moved to strike this tardy 

pleading. CP 487-90. Moss Adams responded, demanding sanctions. CP 

491-99. 

On July 3, 2012, the trial court issued an order denying Moss 

Adams' motion to strike the plaintiffs' reply, the motion to revoke Eagan 

Avenatti's pro hac vice status, and the investors' motion to strike Moss 

Adams' supplemental submission for sanctions, but directing Moss Adams 

to "file a pleading which notifies this court what information ordered by 

this Court on February 17,2012 and May 1,2012 has allegedly not been 

provided, documents what costs and fees Moss Adams has expended to 

obtain that information, and provides a proposed judgment for any 

requested monetary sanction." CP 711. 

Moss Adams then filed a further motion for sanctions in response 

to the July 3 order, CP 712-23, which the investors opposed. CP 896-907. 

Without articulating the grounds for sanctions in the judgment or 

otherwise analyzing the issues, the trial court on July 25, 2012 entered 

Moss Adams' proposed judgment against the investors and their counsel 

for sanctions in the amount of $74,086.50. CP 927-30. The investors' 
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counsel satisfied the judgment. CP 933-35. Then, and only then, on July 

26, 2012, did the trial court grant the investors' long-pending CR 

41(a)(l)(B) motion to dismiss without prejudice. CP 931. This timely 

appeal followed. 

D. SUMMARY OF ARGUMENT 

Under CR 41(a)(l)(B), the investors had a mandatory, absolute 

right to dismissal of its action without prejudice, fixed on the day of the 

filing of the motion. Any pending matters were rendered a nullity once 

that dismissal motion was filed. The trial court, therefore, erred in failing 

to immediately grant such dismissal, in hearing and deciding subsequent 

Moss Adams motions, and in effectively conditioning dismissal on the 

investors' obedience of its discovery-type rulings issued in conjunction 

with the denial of Moss Adams' motion to dismiss arising out of Moss 

Adams' CR 12(e) motion. 

If the Court reaches the validity of the July 25, 2012 sanctions 

judgment, the trial court erred in its entry. The investors did not violate 

the trial court's February 17 or May 1 orders. The trial court neglected 

procedurally to identify the precise basis in law for its imposition of 

sanctions, nor did it articulate a factual basis for the judgment. Any of the 

possible legal grounds for sanctions are inapplicable here. 
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Finally, the amount of the sanctions judgment was outrageously 

high representing an effort by the trial court to unjustifiably shift Moss 

Adams' attorney fees and expert consultant fees to the investors. The trial 

court failed to properly tailor the sanction amount to the actual allegedly 

sanctionable conduct by the lodestar or other appropriate methodology for 

calculating reasonable attorney fees and costs as a sanction. 

E. ARGUMENT 

(1) The Investors Had a Right to an Immediate Order of 
Dismissal Without Prejudice Under CR 41 Ca)(1 )(B) 

CR 41 (a)(1)(B) states: 

(1) Mandatory. Subject to the provisions of rules 23( e)6 
and 23.1, any action shall be dismissed by the court: 
(A) By Stipulation. When all parties who have appeared 
so stipulate in writing; or 
(B) By Plaintiff Before Resting. Upon motion of the 
plaintiff at any time before plaintiff rests at the conclusion 
of his opening case. 

By its terms, dismissal under the rule is mandatory. 7 

6 CR 23(e) and CR 23.1 require court approval before dismissal of any class 
action or shareholder derivative action. This is not a class action and those rules are 
inapplicable. In any event, nothing in those rules authorizes a court to condition 
dismissal in the fashion undertaken by the trial court here. 

7 Nowhere in CR 41(a) is authority conferred upon a trial court to delay entry of 
a voluntary order of dismissal or to condition its entry upon the plaintiffs performing 
certain acts. 

Only CR 41 (d) addresses costs against a plaintiff who voluntarily dismisses 
his/her complaint and then re-files it. That rules states: 

(d) Costs of Previously Dismissed Action. If a plaintiff who has once 
dismissed an action in any court commences an action based upon or 
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Washington case law construing that rule is unambiguous. Our 

Supreme Court and this Court have repeatedly held that a trial court does 

not have discretion to delay or deny an order to dismiss under CR 

41(a)(1)(B); the order to dismiss must be granted without prejudiceS so 

long as the motion to dismiss is filed before the plaintiff rests at trial. 

In case after case, our Supreme Court has made it clear that the 

plaintiffs right to voluntarily dismiss hislher case is "absolute." This 

concept first found expression in Herr v. Schwager, 133 Wash. 568, 570-

71,234 Pac. 446 (1925) where the Court stated that the counterpart statute 

to CR 41(a)(1)(B) "left no discretion with the trial court; that it vested an 

absolute right in the plaintiff to dismiss his action which the trial court 

was not at liberty to ignore." (emphasis added). In In re Archer's Estate, 

36 Wn.2d 505, 508, 219 P.2d 112 (1950), the Court addressed the 

predecessor rule to CR 41(a)(1)(B) stating that "a plaintiff is entitled to a 

including the same claim against the same defendant, the court may 
make such order for the payment of taxable costs of the action 
previously dismissed as it may deem proper and may stay the 
proceedings in the action until the plaintiff has complied with the order. 

A subsequent court hearing the plaintiffs refiled case would be the proper court to 
address costs under that rule. Cork Insulation Sales Co. v. Torgeson, 54 Wn. App. 702, 
706 n.2, 775 P.2d 970, review denied, 113 Wn.2d 1022 (1989). Such costs do not include 
attorney fees. Hall v. Stolte, 24 Wn. App. 423, 425-26, 601 P.2d 967 (1979); Wright v. 
Dave Johnson Ins., Inc., 167 Wn. App. 758, 781 n.14, 275 P.3d 339, review denied, 175 
Wn.2d 1008 (2012). 

8 Escude v. King County Pub. Hosp. Dist. No.2, 117 Wn. App. 183, 187,69 
P.3d 895 (2003) ("A trial court's discretion under CR 41(a)(4) to order dismissal with 
prejudice should only be exercised in limited circumstances where dismissal without 
prejudice would be pointless."). 
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voluntary nonsuit at any time before he rests at the conclusion of his 

opening case. His right is absolute and involves no element of discretion 

on the part of the trial court." (emphasis added). See also, King County 

Council v. King County Personnel Board, 43 Wn. App. 317, 318, 116 P.2d 

322 (1986); McKay v. McKay, 47 Wn.2d 301,304,287 P.2d 330 (1955); 

Krause v. Borjessan, 55 Wn.2d 284, 285, 347 P.2d 893 (1959); Dellit v. 

Perry, 60 Wn.2d 287, 290, 373 P.2d 792 (1962); Goin v. Goin, 8 Wn. 

App. 801, 802, 508 P.2d 1405 (1973). 

The plaintiffs absolute right to dismissal under CR 41(a)(1)(B) 

becomes fixed upon the filing of the motion to dismiss, freezing further 

activities in the case as of that date. McKay, 47 Wn.2d at 305-06; Paulson 

v. Wahl, 10 Wn. App. 53, 57, 516 P.2d 514 (1973); Elliott v. Peterson, 92 

Wn.2d 586,588-89,599 P.2d 1282 (1979). 

The significance of these rules is that upon the filing of the motion 

for voluntary dismissal under CR 41 (a)(1)(B), the trial court is obligated to 

grant the dismissal. That dismissal renders the proceedings a nullity, 

leaving the parties "as if the action had never been brought." Beckman v. 

Wilcox, 96 Wn. App. 355, 359, 979 P.2d 890 (1999), review denied, 139 

Wn.2d 1017 (2000); Wachovia SBA Lending v. Kraft, 138 Wn. App. 854, 

861, 158 P.3d 1271 (2007), affd, 165 Wn.2d 481, 200 P.3d 683 (2009); 
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Morris v. Swedish Health Servs., 148 Wn. App. 771, 777, 200 P.3d 261 

(2009), review denied, 170 Wn.2d 1008 (2010).9 

Washington courts look askance at efforts by the nonmoving party 

to manipulate their pleadings to avoid a voluntary dismissal. McKay, 47 

Wn.2d at 305-06 (attempt to file a cross-complaint and seek affirmative 

relief thereby preventing a voluntary dismissal under CR 41(a)(3)).IO 

Washington courts have often dealt with the significance of CR 

41(a)(l)(B) on pending matters. A plaintiff may dismiss hislher case even 

where a motion for summary judgment is pending so long as the motion 

has not been submitted to the court for a decision. Paulson, 10 Wn. App. 

at 57. Division II's decision in Greenlaw is also instructive. There, the 

defendant filed a summary judgment motion. After the time had passed 

for the plaintiff to oppose the summary judgment motion, but before the 

hearing, the plaintiff moved for voluntary dismissal under CR 41 (a). The 

trial court refused to rule on that motion for voluntary dismissal, and 

instead granted the defendant's summary judgment motion. The court 

reversed, directing the trial court to dismiss the case without prejudice, 

9 Consistent with this effect of voluntary dismissal, a CR 41 (a) motion tolls 
applicable limitations periods. Elliott, 92 Wn.2d at 588-90; Morris, 148 Wn. App. at 
776-77. 

10 The fact that a record in a certiorari proceeding had been certified, King 
County Council, 43 Wn. App. at 318, or that requests for admissions of fact were 
submitted, Dellit, 60 Wn.2d at 290, similarly did not constitute the seeking of 
"affirmative relief' by the nonmoving party sufficient to preclude voluntary dismissal. 
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stating "where a motion for voluntary nonsuit is filed and called to the 

attention of the trial court before the hearing on a summary judgment 

motion has started, the motion must be granted as a matter of right." 64 

Wn. App. at 499. 

This issue has also arisen in the context of fees. In Beckman, the 

court upheld a fee award to a condemnee in a condemnation action where 

the trial court ruled in favor of the condemnor on a private right of 

necessity, but dismissed the action voluntarily before just compensation 

could be adjudicated. The court articulated the rule to be followed: 

"Where a party seeking fees meets the conditions of the statute allowing 

for fees, the trial court may award fees even after a voluntary dismissal." 

96 Wn. App. at 362. However, in In re Archer's Estate, supra, the 

executrix could not recover fees preparing for a will contest that was 

avoided due to the voluntary dismissal, 36 Wn.2d at 508-09, and in 

Wachovia SBA Lending, the court held that fees were not recoverable 

under RCW 4.84.330 because a voluntary dismissal was not a final 

judgment, a necessary condition to recovery of such statutory fees. 138 

Wn. App. at 862. Where a party's entire action is frivolous, a court retains 

jurisdiction after a voluntary dismissal to impose sanctions under CR 11 or 

RCW 4.84.185. Escude v. King County Hosp. Dist. No.2, 117 Wn. App. 

183, 192-93,69 P.3d 895 (2003). 
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The trial court here did not specify the basis for its imposition of a 

judgment against the investors and their counsel, II but merely because a 

party is seeking sanctions does not allow a trial court to deny dismissal 

under CR 41(a)(1)(B). Even in the face of alleged contempt by a party, 

this Court in Gain refused to deny a party the right to a voluntary 

dismissal, where the party was not actually found by the trial court to be in 

contempt and that party's violation of certain ancillary preliminary orders 

was not sufficient to prevent the dismissal. 8 Wn. App. at 803. 

In this case, when the investors filed their CR 41(a)(1)(B) motion 

on May 21, 2012, CP 270-73, trial in this matter was not scheduled until 

June 2013. No depositions had been taken. No dispositive motions had 

been filed. Discovery was just starting. See n.3, supra. Most critically, 

there was no affirmative ruling that the investors or their counsel had 

violated the trial court's May 1, 2012 order. Under such circumstances, 

applicable Washington law required that the trial court grant the investors' 

motion to dismiss without prejudice. 

A trial court may not, as here, manipulate the process to deny a 

plaintiff the right to a voluntary dismissal. Our Supreme Court's decision 

in Ashley v. Lance, 75 Wn.2d 471, 451 P.2d 916 (1969), appeal after 

remand, 80 Wn.2d 274 (1972) is critical on that point. There, the trial 

II There is no basis in CR 11, CR 37, or any other rule for such sanctions, as 
will be discussed later. 
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court refused to allow the plaintiff to voluntarily dismiss his case after 

interjecting an accounting into the plaintiffs conspiracy claim. The trial 

court's sua sponte action on the accounting was an improper basis to deny 

the plaintiff a voluntary dismissal. Jd. at 477. 

Moss Adams did not seriously address this extensive Washington 

authority below. Instead, it cited federal rules and two cases involving 

failure to comply with discovery orders (Rivers v. Wash. State Conf of 

Mason Contractors, 145 Wn.2d 674, 41 P.3d 1175 (2002) and Johnson v. 

Horizon Fisheries, LLC, 148 Wn. App. 628, 201 P.3d 346 (2009)). CP 

278-82. But neither of those cases involve or discuss a motion for 

voluntary dismissal under CR 41(a). Rather they involve a CR 41(b) 

motion for involuntary dismissal (Johnson) and dismissal under CR 37 for 

discovery abuse (Rivers). As will be noted infra, there was no CR 37 

order in this case. 

The counterpart federal rule differs from CR 41 (a)(1)(B). In 

specific, the federal rule, unlike the state rule, does not purport to make 

any voluntary dismissal mandatory. Fed. R. Civ. P. 41 (a)(2) provides that 

with the exception of certain voluntary dismissals undertaken by notice by 

the plaintiff or on stipulation by the parties, all dismissals must be the 

subject of court orders and the district court has the authority to set "terms 
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that the court considers proper for dismissal.,,12 That was the genesis, for 

example, for the Fifth Circuit's decision in Manshack v. Southwestern 

Electric Power Co., 915 F.2d 172 (5 th Cir. 1990), cited below by Moss 

Adams, where the court articulated the purpose of the federal rule as being 

to "prevent voluntary dismissals which unfairly affect the other side, and 

to permit the imposition of curative conditions." Id. at 174 (emphasis 

added.) The authority arising under the federal rule is distinctly 

inapplicable where the counterpart federal rule does not reflect the state 

rule's mandatory dismissal imperative. The authorities arising under the 

federal rule are not controlling in the face of a distinctly different 

Washington rule. Griffin v. Allstate Ins. Co., 108 Wn. App. 133, 139,29 

P.3d 777 (2001), review denied, 146 Wn.2d 1005 (2002). 

Thus, the trial court erred in failing to immediately grant the 

investors' motion to dismiss without prejudice under CR 41 (a)(1)(B) upon 

its filing. Any proceedings such as those relating to production of further 

information or sanctions were in abeyance upon that filing. The trial court 

was not at liberty to invite and decide additional motions filed by Moss 

Adams after the investors had moved to dismiss. If the Court agrees with 

the investors on this interpretation of CR 41 (a)(1 )(B), the trial court's 

12 This authority parallels that of a state trial court under CR 41 (a)(2) pertaining 
to permissive motions to dismiss filed by a plaintiff after resting the plaintiffs opening 
case. In such circumstances, the plaintiff must show good cause and the court may 
impose "such terms and conditions as the court deems proper." 
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sanctions judgment must then be reversed and the Court need not reach 

any further issues on appeal. 

(2) The Investors Did Not Violate the Trial Court's February 
17 and May 1 Orders and the Trial Court Erred in Imposing 
Sanctions 

If this Court reaches the issue of compliance with the trial court's 

February 17 and May 1, 2012 orders, it is clear the trial court erred in 

concluding that the investors violated the orders. First, it is difficult to 

discern the basis for the trial court's entry of the February 17 and May 1, 

2012 orders as neither Moss Adams nor the trial court have specified a 

rule authorizing such orders. These are not discovery proceedings within 

the meaning ofCR 26 and neither order references CR 37(b). 

On February 17, 2012, the trial court denied Moss Adams' motion 

to dismiss and the court found the investors stated claims for professional 

negligence, negligence misrepresentation and fraud. CP 93-95. The court 

then ordered the investors, outside of the discovery process, to turn over 

extensive information to Moss Adams. CP 93-94. The trial court's May 

1, 2012 order is based on CR 12( e), 13 which authorizes a trial court to 

13 That rule states: 

(e) Motion for More Definite Statement. If a pleading to which a 
responsive pleading is permitted is so vague or ambiguous that a party 
cannot reasonably be required to frame a responsive pleading, or if 
more particularity in that pleading will further the efficient economical 
disposition of the action, he may move for a more definite statement 
before interposing his responsive pleading. The motion shall point out 
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require a plaintiff to provide a more definite statement of its claims against 

a defendant. Motions for a more definite statement were more critical in 

the era of code pleading than in today's notice pleadings. But motions 

under CR 12(e) are still valuable in that they allow a defendant notice of 

the facts underlying a party's claim. Hough v. Stockbridge, 152 Wn. App. 

328, 336, 216 P.3d 1077 (2009), review denied, 168 Wn.2d 1043 (2010). 

In Hough, Division III concluded that a party properly pleaded an abuse of 

process claim and the trial court did not abuse its discretion in denying a 

CR 12(e) motion. Nothing in that rule, however, suggests that it is a 

substitute for discovery, precisely the nature of the relief ordered in the 

trial court's February 17 and May 1,2012 orders. 

Thus, the trial court's orders below exceeded the scope of its 

authority under CR 12( e). But even if the orders were valid, the investors 

did not violate them. The investors provided Moss Adams with all four 

categories of information required by the trial court's February 17 and 

May 1,2012 orders. The "bill of particulars" that was timely filed by the 

investors on June 15, 2012 provided the first three categories of 

information: (a) who invested in what fund; (b) when they invested; and 

the defects complained of and the details desired. If the motion is 
granted and the order of the court is not obeyed within 10 days after the 
notice of the order or within such other time as the court may fix, the 
court may strike the pleading to which the motion was directed or make 
such order as it deems just. 
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(c) how much they invested. Moss Adams' only complaint regarding the 

bill of particulars related to the fourth category of information - what audit 

each plaintiff looked at or relied on. CP 767-895. At the February 17, 

2012 hearing, the trial court stated that the pertinent data were the 

information "as to which fund did they look at or rely on Moss Adams' 

audit." RP 34. The investors, the trial court noted, were not required to 

"state whether or not they relied on audit for the particular funding which 

they invested." Id. The investors complied with that directive by stating 

in the bill of particulars that they "looked at or relied on Moss Adams' 

audits in connection with each of their fund investments .,. and would not 

have made their investments but for Moss Adams issuing clean audit 

opinions." CP 769. 14 The investors further complied by producing 

information as to the fund in which they invested in while relying on a 

Moss Adams audit, CP 772-832, and submitting numerous documents 

reflecting Moss Adams' consent to Meridian Funds' use of the audit to 

raise money for specific funds. CP 833-81. 

(3) The Trial Court's Sanctions Judgment Was Improper 

The trial court did not state in its July 25, 2012 sanctions judgment 

the rule that justified it. It entered no findings of fact or conclusions of 

14 The investors noted that such a bill of particulars was unnecessary under 
Washington notice pleadings principles, CP 766-67, and improper in light of the filing of 
their CR41(a)(l)(B) dismissal motion. CP 767-68. 
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law. It did not cite to CR 11, CR 37, or some other basis for sanctions. 

This is true because Moss Adams was not exactly precise and consistent 

regarding the basis for a sanctions award; Moss Adams' final sanctions 

motion did not cite to a single statute authorizing the trial court to award 

monetary sanctions. CP 712-21. Its reply brief on sanctions was 

equivocal, asserting that CR 37 (b) applied, but if it didn't, the trial court 

should have invoked its "inherent powers." CP 922. 

The trial court erred in imposing sanctions against the investors 

and their counsel. First, from a procedural standpoint it erred when it 

failed to articulate in its July 25, 2012 judgment the legal basis for 

sanctions and the facts to support them. At a minimum, our Supreme 

Court has ruled that a trial court must identify the nature of any violation 

to justify sanctions. Blair v. Ta-Seattle East No. 176, 171 Wn.2d 342, 

348-49,254 P.3d 797 (2011). 

Second, from a more substantive standpoint, even assuming that 

any of the ostensible legal grounds for sanctions applies here (and, of 

course, neither appellants nor this Court can know with any certainty what 

the trial court's grounds were), they are inapplicable to these facts, 

particularly where the investors and their counsel complied with the trial 

court's February 17 and May 1 orders. CR 37, which relates to sanctions 

for discovery failures, has no application because a "bill of particulars" 
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under CR 12(e) relates to pleadings, not to producing infonnation in the 

discovery process. Further, the infonnation ordered to be produced by the 

trial court's February 17 and May 1 orders was not "discovery" in the 

sense of CR 26. By its tenns, CR 37(a) relates to discovery. Similarly, 

the sanctions provisions of CR 37(d) relate explicitly to discovery. CR 37 

does not apply. 

Likewise, CR 11 is inapplicable because the trial court does not 

reference a pleading not well grounded in fact or law. There is no finding 

here that the investors' pleadings in response to the trial court's February 

17 or May 1 orders met the requirements of CR 11. In the seminal case of 

Miller v. Badgley, 51 Wn. App. 285, 300, 753 P.2d 530, review denied, 

111 Wn.2d 1007 (1988), this Court articulated the three factors that must 

be addressed in connection with a CR 11 claim: 

(1) the attorney failed to conduct a reasonable inquiry into 
the facts supporting the paper; (2) the attorney failed to 
conduct a reasonable inquiry into the law to ensure that the 
pleading filed is warranted by existing law or a good faith 
argument for the extension, modification, or reversal of 
existing law; and (3) the attorney filed the pleading for an 
improper purpose such as delay, harassment, or to increase 
the costs of litigation. 

None is present here. 

Sanctions cannot be awarded under the trial court's "inherent 

powers" where, as here, other more specific rules would be available upon 
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proper proof. Wash. State Physicians Ins. Exch., 122 Wn.2d at 339 (court 

cannot issue sanctions under "inherent power" when other more specific 

sanctions rules apply). Even if this equitable principle were somehow 

applicable here, Moss Adams failed to meet the test for its application. 

The exercise of such authority is exercised with restraint and discretion 

because it is shielded from direct democratic control. Greenbank Beach & 

Boat Club, Inc. v. Bunney, 168 Wn. App. 517, 525, 280 P.3d 1133 (2012) 

(discussing types of bad faith conduct). In Greenbank, this Court stated 

that a court "may resort to its inherent powers only to protect the judicial 

branch in the performance of its constitutional duties, when reasonably 

necessary for the efficient administration of justice." Id. The court noted 

three types of bad faith conduct. The only applicable type is the so-called 

procedural bad faith. Rogerson Hill Corp. v. Port of Port Angeles, 96 Wn. 

App. 918, 928, 982 P.2d 131 (1999), review denied, 140 Wn.2d 1010 

(2000). This inherent power to sanction litigation conduct is usually 

exercised only upon a finding of actual bad faith. State v. S.H, 102 Wn. 

App. 468, 474, 8 P.3d 1058 (2000). In the absence of such a finding, 

remand is required. Id. at 476. No finding on bad faith conduct by the 

investors or their counsel was present here. 

Moreover, any alleged non-compliance by the investors was not 

willful as what the trial court required was vague, depriving the investors 
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of adequate notice; the trial court could not sanction it for any non-

compliance. ls 

Finally, ordering sanctions here turns the litigation process on its 

head, as the investors would be punished in a draconian fashion for not 

turning over information at the pleading stage, even though the discovery 

process never started and they had a constitutional right to discovery. See 

Bryant v. Joseph Tree, Inc., 119 Wn.2d 210, 222, 829 P.2d 1099 (1992) 

("The notice pleading rule contemplates that discovery will provide parties 

with the opportunity to learn more detailed information about the nature of 

a complaint."); Putman v. Wenatchee Valley Med. Ctr., P.s., 166 Wn.2d 

974,983,216 P.3d 374 (2009); Lowy v. PeaceHealth, 174 Wn.2d 769, 280 

P.3d 1078 (2012). 

The trial court erred in ordering sanctions against the investors and 

their counsel. 

(4) The Amount of Sanctions Was Excessive 

Even assuming sanctions were properly awarded against the 

investors, the trial court abused its discretion in awarding Moss Adams 

$74,086.50 in fees and costs related to a case that was required to be 

dismissed without prejudice nearly two months prior to the filing of the 

investors' CR 41(a)(1)(B) motion for. The trial court awarded sanctions 

15 As the transcript of the February 17 hearing indicates, the trial court's order 
was vague as to what is precisely meant by an "audit looked at or relied on." RP 34. 
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for, among other things, (a) work allegedly performed well after the filing 

of that motion, (b) work allegedly performed for the purpose of acquiring 

information Moss Adams no longer needed because the case was on the 

verge of dismissal, and (c) work analyzing information for Moss Adams' 

defense on the merits. 

Washington law on sanctions has consistently provided that a trial 

court must allow sanctions claims to become a "cottage industry" in which 

parties seek to employ such sanctions a device for fee-shifting. Wash. 

State Physicians Ins. Exch., 122 Wn.2d at 356. CR 11 specifically is not a 

fee-shifting statute. Bryant, 119 Wn.2d at 220. 

In imposing sanctions, the trial court was obligated to document its 

decision-making, but it failed to do so. Sanctions should be the least 

necessary to ensure that the policy of deterrence is implemented. Id. at 

225 (CR 11 case); Blair, 171 Wn.2d at 348 (discovery sanctions case).16 

16 In the area of discovery-related sanctions, Washington courts generally 
follow a three-part test for harsh discovery sanctions under CR 37(b) like dismissal of a 
claim or exclusion ofa witness. See, e.g., Burnet v. Spokane Ambulance, 131 Wn.2d 484, 
494, 933 P.2d 1036 (1997); Rivers v. Wash. State Con! of Mason Contractors, 145 
Wn.2d 674, 41 PJd 1175 (2002); Magana v. Hyundai Motor America, 167 Wn.2d 570, 
220 P.3d 191 (2009). That test provides: 

it must be apparent from the record that (1) the party's refusal to obey 
the discovery order was willful or deliberate, (2) the party's actions 
substantially prejudiced the opponent's ability to prepare for trial, and 
(3) the trial court explicitly considered whether a lesser sanction would 
probably have sufficed. 
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There is no evidence here that the trial court undertook this necessary 

analysis. 

While a trial court need not use the lodestar methodology to 

calculate the amount of attorney fees imposed as a sanction for filing a 

frivolous case, Highland School Dist. No. 203 v. Racy, 149 Wn. App. 307, 

315-16, 202 P .3d 1024 (2009), a court must still articulate the basis for the 

amount of the sanction. The Racy court approved the trial judge's 

employment of the lodestar methodology to calculate the fees imposed as 

a sanction. Id. at 316-17. The court indicated a trial judge's sanction 

award "should be guided" by that methodology. Id. at 316 n.5. It is 

mandatory, however, that a trial court have "an objective basis" for the 

fee, and enter findings to explain the court's decision. Id. at 316. 

Here, Moss Adams failed to provide sufficient evidence and 

documentation of the fees and expenses allegedly incurred for which it 

sought recovery. CP 723-33. Moss Adams' counsel did not present 

contemporaneous time records, but instead simply provided block 

recitations of hours by timekeepers. CP 730-32. Such a fee request by its 

counsel and its expert consultants denies this Court the ability to 

meaningfully examine the legitimacy and reasonableness of the requested 

Rivers, 145 Wn.2d at 686-87. This protocol, however, is not applicable to monetary 
sanctions under CR 26. Mayer v. Sto Indus., Inc., 156 Wn.2d 677, 689-90, 132 P.3d 115 
(2006). 
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sums. 17 The trial court here entered no findings on fees. That failing 

alone is reversible error. Mahler, 135 Wn.2d at 435; Svendsen v. Stock, 

143 Wn.2d 546, 560, 23 P.3d 455 (2001). 

The record here, essentially the Corr declaration that allegedly 

identifies the purpose of the hours incurred by Moss Adams' counsel and 

its consultant's fees, plainly demonstrates that a sanction of nearly 

$75,000 in fees was excessive and unwarranted, constituting an effort by 

the trial court to shift fees to Moss Adams. 

First, Moss Adams was not entitled to fees and costs incurred 

trying to obtain infoffi1ation that the investors admittedly provided to it. 

At most, Moss Adams could recover fees and costs related to trying to 

obtain the specific information they claim has not been provided (i.e. what 

audits were looked at or relied on). But Moss Adams never demonstrated 

what portion of its fees and costs related to information allegedly not 

provided, as compared to information it admittedly received. 

17 Washington law requires that a party seeking fees adequately document its 
fee request. Bowers v. Transamerica Title Ins. Co., 100 Wn.2d 581, 597, 675 P.2d 193 
(1983). Our Supreme Court has indicated that contemporaneous time records are 
necessary. Mahler v. Szucs, 135 Wn.2d 398, 434, 957 P.2d 632 (1998). There are few 
Washington cases addressing block billing, a practice that involves the combination of 
numerous tasks into a single time entry, thereby preventing appropriate attention to non­
compensable hours. See, e.g. , Collins v. Clark Cy. Fire Dist. No.5, 155 Wn. App. 48, 
102-03,231 P.3d 1211 (2010). But it is unambiguous under federal lodestar authority 
that block billing will justify a reduction in an attorney's requested fee. Mendez v. 
County of San Bernardino, 540 F.3d 1109, 1128-29 (9th Cir. 2008); Welch v. 
Metropolitan Life Ins. Co., 480 F.3d 942,948 (9th Cir. 2007). 
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Further, it could not recover fees and costs to analyze the 

infonnation actually provided by the investors. CP 725. The Corr 

declaration indicates, for example, that Moss Adams' counsel employed a 

consultant, Navigant Consulting, Inc. ("Navigant"), to analyze the 

investors' submissions. CP 725, 729. Moss Adams sought recover of 

$29,664 and $13,887 allegedly incurred for "reviewing" the investors' 

March 20 submission and the June 15 bill of particulars. CP 730, 731-32. 

This request includes $38,319 in block billed fees by Navigant for which 

there is a July 12, 2012 letter documenting $27,929 of the fee charged to 

Moss Adams' counsel. CP 748-51. That fee related to Navigant's 

analysis of the investors' 29-page spreadsheet and a one-page description 

related to reliance. There is also a similar letter dated July 12, 2012 with 

block time entries regarding the $10,350 charge. CP 890-95. 

The tasks perfonned by Navigant clearly document that its efforts 

were trial-oriented, rather than focused on the production of infonnation. 

CP 750, 893. Navigant undertook to compare and validate infonnation 

provided by the investors with infonnation from other sources, detennine 

which investments made by the investors were made for funds that had 

been audited by Moss Adams and whether Moss Adams audits had been 

issued prior to the date of the investments, and perfonn a comparison of 
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the investor names shown on the bill of particulars to the bankruptcy 

claimants shown on bill of particulars. CP 750. 

This trial preparation purpose is also evidenced by Moss Adams' 

counsel's own declaration. The type of painstaking comparison of 

investors described there, CP 728-29, was obviously for the purpose of 

trial when Moss Adams knew the investors had filed a motion to dismiss 

the action. That "analysis" again had nothing to do with obtaining 

information allegedly not provided (i. e. what audits were looked at or 

relied on) but rather related to performing comparisons of the information 

and trying to identify discrepancies in the submissions. 

In any event, Moss Adams should not have recovered any fees or 

costs incurred trying to obtain information after the investors filed their 

May 21, 2012 CR 41(a)(1)(B) motion. As of that date, dismissal was 

mandatory. There was no basis for Moss Adams to file additional motions 

or incur further fees and costs trying to obtain information related to a case 

on the verge of dismissal. Thus, the $35,363 sought by Moss Adams for 

fees and costs incurred after the motion should not have been allowed 

under any circumstances. 

Moss Adams also appears to have improperly sought $6,862 m 

fees and costs for its opposition to the investors' CR 41 (a)(1)(B) motion. 

CP 731. Even if Moss Adams was entitled to fees and costs on its cross-
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motion for sanctions (filed before the trial court's May 1, 2012 order's 

June 15, 2012 due date for the bill of particulars and before the alternative 

May 31 due date for supplying the information), Moss Adams could not 

recover fees and costs related to that entire pleading, rather than limiting 

the request to the cross-motion portion. Because Moss Adams submitted 

no breakdown of fees related to that pleading, the entire $6,862 sought 

should have been denied. Simply put, Moss Adams should not have 

recovered any fees pertaining to the investors' CR 41(a)(1)(B) motion, a 

motion that was entirely proper, given the fact that the trial court granted 

it. The filing of a legitimate motion cannot be sanctionable. 

Finally, Moss Adams could not recover fees for its June 19,2012 

submission or any analysis of the bill of particulars. The investors 

provided the information. There was no sanctionable withholding of 

information. This fee award only further reflects the trial court's actual 

intent to improperly shift fees to Moss Adams. 

The trial court here granted Moss Adams' entire fee request 

without the necessary analysis. Trial courts must take seriously their 

obligation to analyze fee awards; they are not to simply accept counsel's 

requests at face value. Mahler, 135 Wn.2d at 434-35. Moreover, the trial 

court made no findings and conclusions on the amount of the sanction, as 

it was obligated to do. Id at 435. It abused its discretion in entering a 
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judgment for sanctions of nearly $75,000 against the investors and their 

counsel. 

F. CONCLUSION 

The trial court erred in failing to immediately enter an order of 

dismissal without prejudice on the investors' CR 41 (a)(1 )(B) motion. 

Thus, the trial court further erred in effectively conditioning the order of 

dismissal on the investors addressing its discovery-type directives. 

If, however, this Court even reaches the discovery issues here, the 

investors did not violate the trial court's discovery-type orders. The trial 

court should not have imposed sanctions on the investors or their counsel. 

Further, the trial court abused its discretion in setting the amount of the 

discovery sanctions. 

This Court should reverse the trial court's sanctions judgment and 

vacate it. In the alternative, the Court should reverse the judgment and 

remand the case to another judge 18 to properly calculate any sanction. 

Costs on appeal should be awarded to the investors. 

18 Should remand be necessary here, the Court should remand this case to a 
different trial judge because the current trial judge has evidence a clear inability to fairly 
treat the issues in this case. In Chicago, Milwaukee, St. Paul & Pac. R.R. Co. v. Wash. 
State Human Rights Comm'n, 87 Wn.2d 802, 557 P.2d 307 (1977), our Supreme Court 
declared that "[i]t is fundamental to our system of justice that judges be fair and 
unbiased:" 

Our system of jurisprudence also demands that in addition to 
impartiality, disinterestedness, and fairness on the part of the judge, 
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DATED this '31st-day of October, 2012. 

Respectfully submitted, 

Philip A. Ta madge, WSBA #6973 
Talmadge/Fitzpatrick 
18010 Southcenter Parkway 
Tukwila, W A 98188 
(206) 574-6661 
Attorneys for Appellants 

there must be no question or suspicion as to the integrity and fairness 
of the system, file., "justice must satisfY the appearance of justice. " 

ld. at 808 (emphasis added) (citing Offutt v. United States, 348 U.S. 11, 14, 75 S. Ct. 11, 
13, 99 L.Ed. 11 (1954)). 

Since the establishment of the "mere suspicion" test, Washington appellate 
courts have remanded matters to new judges to ensure the appearance of fairness. See, 
e.g., Sherman v. State, 128 Wn.2d 164,204-06,905 P.2d 355 (1996) Gudge had ex parte 
contact with physicians charged with monitoring plaintiff's chemical dependency for 
information about the monitoring process while the judge was considering plaintiff's 
motion for reinstatement; remand to different judge was "the safest course. "); State v. 
Sledge, 133 Wn.2d 828, 845 n.9, 947 P.2d 1199 (1997) Gudge expressed views on 
disposition of juvenile offender; court ordered remand to different judge); Tatham v. 
Rogers, _ Wn. App. _, 283 P.3d 583 (2012) Gudge violated appearance of fairness 
doctrine). 

The same need for impartiality is present here. The Court should remand this 
case to a different trial judge to make any determinations ordered by this Court and to 
promote the appearance of fairness. 
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HONORABLE CATHERINE SHAFFER 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

MARK CAL VERT, as Liquidating Trustee of 
Meridian Mortgage Investor Fund I, LLC, et 
al. 

Plaintiffs, 

vs. 

FREDERICK DARREN BERG, an 
individual, MOSS ADAMS, LLP; and DOES 
1 through 50, inclusive, 

Defendants. 

NO. 11-2-41738-7 SEA J J 
. dA/ 

ORDERDE~~GDEFENDANT 

MOSS ADAMS'S MOTION TO 
DISMISS, OR, ALTERNATIVELY, 
FOR A MORE DEFINITE 
STATEMENT 

f@U!£& h) 

THIS MATTER having come for h~aring before the undersigned Judge on 

Defendant Moss Adams's Motion to Dismiss, or, Alternatively, for a More DefInite 

Statement, and the Court having considered the materials filed on this issue, and being fully 

. advised; now, therefore f#r+~~ u.> ~~Ol)+ ~ j.uJ~ t.t. • 5 ~-tt.;.ci 
IT IS HEREBY ORDERED t the Motion is DENIED[ .. "C~p-\- a..s --+e -+h~ t!~(il~'!. 

1/ c ~A <l\~~M. -r-~+ <l10..~ '\'43. ~1~M.~S.s.~ """' 10 rre.Juot~~<2. 
~s -tc t>\~i",,~ff~'" C:l (l i+~ -+n lo..~'- oft te. C\..n QM.Q~~ 

II <:O\M~lq, ~ I\.~ C cI"'~I·f\.\"'" ~ . -t~~ c~A ~ (0..,1\'\.. P'4.\I\+;th Cli'tL 

1/ o~erasJ. -+0 ~\I\.JQ...do ~...J.~vt-+S u>1~L~ .. 'ttAtrJ (1'0) d~s 

~3i'eD] ORDER 0 AJ 
:O~ DEFENDANT MOSS ADAMS'S 
MOTION TO DISMISS OR, ALTERNATIVELY, FOR 
A MORE DEFINITE STATEMENT - 1 

LUVERA, BARNETI. BRINDLEY, 
BENINGER & CUNNINGHAM 
ATTORNEYS AT LAW 

701 FIFTH AVENUE, SUITE 6700 
SEATTLE. WASHINGTON 98104 

(206) 467-6090 
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THE HONORABLE CATHERINE SHAFFER 
NotedJor: April 17.20.12 
Oral Argument Requested 

SUPERIOR COURT OF WASHINGTON FOR KINd COUNTY 

MARK CAL VERT, as Liquidating Trustee of 
Meridian Mortgage {nve~ior Fund 1, LLC, et No. 11-2-41738.-7 SEA 
a1., 

Plaintiffs, 

v. 

ORDER GRANTING DEFENDANT . 
MOSS ADAMS LLP'S MOTION FOR 
SANCTIONS FOR FAILURE TO 
COMPLY WITH COUn.T ORDER OF 
FEBRUARY 17,2012 

FREDERICK DARREN BERG, an individual, 
MOSS ADAMS LLP; al).d DOES I through 50, (pROPOSED) 
inclusive, . 

Defendants. 

THIS MATrERhavingcome on lot hearing before the Court oI\Defeildflilt Moss Adams 

LLP's Mo.ti.on for sa.n .. ctlons fot Failtlre .. to Comply with Court ;?t~er of.February .1.1 '20.1.2 
r~(.~ 

eMotion for Sanctions"), and the Court having considered the marerials filed on this issue, and 

being [lIlly advised~ now, therefore, 

IT IS HEREBY ORDEI?ED that the Motion is GRANTED: 

• PlaintifTs are ordered to produce materials fully compliant with this Court's Oder of 
-\-h\(~3(j 

February 17, 2012 ("Febmary Order") within tCif I..~ days of this ord1r; 

~ go Qu...p 
• Plaintiffs shall ot issue any discover:( to Moss Adamsun;'d 'U:de$~ fwll 
~m. "\1..l oJ\ o~ cMo o~. 
co . " . . de; 

[PR:OP086Bj-ORDER GRANTING DEFENDANT MOSS 
ADAMS LLP'S MOTION FOR SANCTIONS - 1 

CORR CRONIN MICHI':t.S.ON 
BAUMGAlwNER & PREECE1.LP 

1001 Fourth Avenue, Suite 3900 
Seuitl~. WashinglOn981.$4-16S1 

tel (206) 62S.s600 
Fax (206) 625-0900 
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HONORABLE CATHERINE SHAFFER 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

MARK CALVERT, as Liquidating Trustee of 
Meridian Mortgage Investor Fund I, LLC, et 
a!. 

Plaintiffs, 

vs. 

FREDERICK DARREN BERG, an 
individual, MOSS ADAMS, LLP; and DOES 
1 through 50, inclusive, 

Defendants. 

NO. 11-2-41738-7 SEA 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR VOLUNTARY 
DISMISSAL WITHOUT PREJUDICE 
PURSUANT TO CIVIL RULE 41 

~~POSED) 

THIS MA ITER having come for hearing before the undersigned Judge on Plaintiffs' 

Motion for Voluntary Dismissal Without Prejudice Pursuant to Civil Rule 41, and the Court 

having considered the materials filed on this issue, and being fully advised; now, therefore 

IT IS HEREBY ORDERED that the Motion is GRANTED and Plaintiffs' claims are 

iPROPliiiD] ORDER 
GRANTING PLAINTIFFS MOTION FOR 
VOLUNTARY DISMISSAL WITHOUT PREJUDICE 
PURSUANT TO CIVIL RULE 41- 1 

ORIGINAL 
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On said day below 1 emailedacourtesycopyandputintheU.S.Mail for 
service a true and accurate copy of the following document: Brief of Appellants 
Calvert, Edwards, and Eagan Avenatti LLP, in Court of Appeals Cause No. 69156-2-1 
to the following: 

Kelly P. Corr, Steven W. Fogg Michael J. Avenatti, Katherine Mosby 
Paul R. Raskin, Jeff Bone Scott H. Sims, Judy K. Regnier 
Corr Cronin Michelson Baumgardner & Alexander L. Conti, Shea M. Murphy 
Preece LLP Eagan A venatti, LLP 
1001 4th Avenue, Suite 3900 450 Newport Center Drive, 2nd Floor 
Seattle, W A 98154 Newport Beach, CA 92660 
Joel D. Cunningham Craig Edwards 
John J. Gagliardi 8533 NE 13th Street 
Luvera, Barnett, Brindley, Beninger & Cunningham 
701 5th A venue, Suite 6700 

Clyde Hill, W A 98004 

Seattle, W A 98104 
Sent by U.S. Mail only 
Frederick Darren Berg 
Inmate No. 179850-0896FCI 
Lompoc - Federal Correctional Institution 
3600 Guard Road 
Lompoc, CA 93436-2705 

Original and a copy filed with: 

Court of Appeals, Division 1 
Clerk's Office 

I declare under penalty of perjury under the laws of the State of Washington 
and the United States that the foregoing is true and correct. 

Dated this 1st day of November, 2012, at Tukwila, Washington. 

G ~ Christine~ 
Talmadge/Fitzpatrick 

DECLARATION 


