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L. INTRODUCTION

Petitioner Toward Responsible Development (“TRD™) challenges
Yarrow Bay’sI two Master Planned Development (“MPD”) Permits, and
challenges the adequacy of the City’s Environmental Impact Statements
(“EISs™) evaluating the probable adverse environmental impacts of each
MPD Permit. The two MPD Permits are for projects known as The
Villages and Lawson Hills. In September 2010, the MPD Permits were
approved by a unanimous vote of the City Council. The Council’s MPD
Permit approval ordinances relied on the lengthy administrative record and
include extensive findings of fact and conclusions of law confirming that
the MPD Permits were consistent with the City’s development standards
set by the City’s Code as well as the City’s Comprehensive Plan. EIS
adequacy was reviewed by the City’s Hearing Examiner, who presided
over a contested appeal hearing which included the testimony of many
expert witnesses. The Hearing Examiner issued detailed narrative
decisions finding both EISs adequate. All of the City’s decisions were
affirmed by Judge Oishi of the King County Superior Court.

TRD bears a heavy burden to overturn the City’s decisions, using
the administrative record developed in the hearings below. As to the EISs,
TRD must overcome the substantial weight this Court must accord to the

City’s determination of EIS adequacy. And as to both the EISs and the

" Throughout these proceedings, Respondents BD Lawson Partners, LP and BD Village
Partners, LP have been referred to collectively as “Yarrow Bay.” See, e.g., AR 0005152
(SEPA Processing Agreement: “*Yarrow Bay’ shall mean BD Lawson Partners, LP and
BD Village Partners LP, collectively™).
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MPD Permits themselves, TRD must establish that the City’s
determination of EIS adequacy and decision to approve the MPD Permits
was based on procedural error that was not harmless, or is an erroneous
interpretation of the law (after granting deference to the City’s
interpretation of local law), or is not supported by evidence that is
substantial when viewed in light of the whole record before the court, or is
a clearly erroneous application of the law to the facts.

The Opening Brief of TRD (*TRD Brief™) is replete with
passionate assertions and hypothetical questions. but rarely articulates an
argument applying an applicable legal standard to the facts developed in
the administrative record. Instead, TRD’s arguments express the
displeasure of some community members toward the size of the MPD
projects. But community displeasure cannot be the basis for rejecting
development permits that meet all applicable standards. Maranatha
Mining Inc. v. Pierce County, 59 Wn. App. 795, 805, 801 P.2d 985 (1990).
Moreover, the lands at issue have been “destined for development™ for
decades. King County v. Boundary Review Board, 122 Wn.2d 648, 665,
860 P.2d 1024 (1993) (upholding annexation of 783 acres of land to the
City of Black Diamond, subject to preparation of an environmental impact
statement). The size of the MPD projects was set by the City’s 2009
Comprehensive Plan and Municipal Code requiring master planned
development on these lands, with residential densities -- appropriate for

the urban growth area -- of four dwelling units per acre.
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The administrative record reflects that the MPD Permits authorize
environmentally sensitive residential and commercial development and
protect thousands of acres of open space, consistent with adopted City
standards, including the City’s previously adopted target to quadruple its
population, and requirements to design the new communities to replicate
the small town character of Black Diamond’s coal mining history. The
record further reflects that the EISs met the legal standard of adequacy,
which does not require perfection, and that all of the issues raised by TRD
were either not supported by evidence or were relatively minor, rendering
them “unfortunate, but not fatal” under Washington law. This Court
should affirm the City Hearing Examiner’s EIS adequacy decisions,
should affirm the City Council’s approvals of the MPD Permits for The
Villages and Lawson Hills, and because Yarrow Bay prevailed before the
City and the Superior Court, the Court should award Yarrow Bay its
attorneys’ fees pursuant to RCW 4.84.370.

IL. RESTATEMENT OF ASSIGNMENTS OF ERROR

TRD states three Assignments of Error: (A) “[t]he Black Diamond
City Council erred when it approved Ordinance No. 10-946 (The Villages)
and Ordinance No. 10-947 (Lawson Hills). . .,”” (B) “[t]he Black Diamond
Hearing Examiner erred when he denied the appeal of the EISs. . ..,”” and
(C) “[t]he trial court erred in entering the Findings of Fact, Conclusions of
Law, and Order Denying Land Use Petition (Aug. 27, 2012) dismissing
the case.” TRD Brief, p. 5. There are no issues for review related to the

alleged error of the trial court because the appellate court stands in the
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shoes of the superior court, such that the superior court’s findings and
conclusions are “surplusage.” Wellington River Hollow, LLC v. King
County, 121 Wn. App. 224, 230 n.3, 54 P.3d 213 (2002).

Yarrow Bay restates the issues pertaining to the remaining
assignments of error as follows:

1. Applying the “rule of reason.” did the City Hearing
Examiner properly determine that the EISs were adequate?

2. According appropriate deference to the City Council’s actions,
were the Council’s MPD Permit approval ordinances consistent with the
Council’s previously adopted Comprehensive Plan policies and code
requirements related to protection of Black Diamond’s small town

character and preservation of the town’s natural setting?

-

3. According appropriate deference to the City Council’s action,
were the Council’s findings and conclusions regarding consistency with
the Comprehensive Plan sufficient for judicial review?

4. According appropriate deference to the City Council’s action,
did the Council correctly determine that the approved MPD Permits are
consistent with the protection of Lake Sawyer water quality?

5. According appropriate deference to the City Council’s action,
did the Council correctly determine that the approved MPD Permits
appropriately mitigated transportation impacts?

6. According appropriate deference to the City Council’s action,
did the Council correctly determine that the approved MPD Permits

appropriately mitigated noise impacts?
102175287.D0C:11 } 4



7. According appropriate deference to the City Council’s action,
did the Council correctly determine that the approved MPD Permits would
help meet the City’s employment targets described in the Council’s
previously adopted Comprehensive Plan policies and code requirements?

8. According appropriate deference to the City Council’s action,
did the Council correctly determine that the approved MPD Permits would
meet the City’s desire for walkable school sites as described in the

Council’s previously adopted Comprehensive Plan policies and code?

III.  RESPONSE TO STATEMENT OF FACTS AND
PROCEEDINGS BELOW

A. The City approved Yarrow Bay’s MPD Permits, finding the
MPDs were consistent with the City’s 2009 Comprehensive
Plan and Development Regulations.

The Villages MPD Permit approves a residential and commercial
development encompassing 1,196 acres of land and the Lawson Hills
MPD Permit approves a residential and commercial development
encompassing 371 acres of land (the “MPD Permits™).” All of the land
within The Villages and Lawson Hills MPDs is inside the City of Black

Diamond and, therefore, is within the City’s Urban Growth Area.’ The

? All citations to the Administrative Record are designated herein as AR . The Villages
MPD was approved by City Ord. No. 10-946, AR 0027155-326. including AR 0027509
the Land Use Map referenced at AR 0027518, Section 3. The Lawson Hills MPD was
approved by City Ord. No. 10-947, AR 0027327-503, including AR 0027508, the Land Use
Map referenced at AR 0027330, Section 3. See also, AR 0027160-61, AR 0027332-33
(Finding of Fact 2). Generally, citations herein are to portions of the record addressing
both The Villages and Lawson Hills, however, at times, record citations are provided to
materials for only one of the projects, because the reference is identical or nearly

identical for the other project.

# RCW 36.70A.110(1) (a “City...shall be included within an urban growth area.”).
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MPD Permits include the City Council’s extensive analysis determining
that The Villages and Lawson Hills MPDs each met the City’s
development regulations, including the MPD Framework Design
Standards and Guidelines, which regulations and guidelines implement the
City’s Comprehensive Plan.’

The 2009 Comprehensive Plan” policies and the 2009 development
regulations established the framework for the City’s review of Yarrow
Bay’s MPD Permits and were the result of almost 20 years of legislative
decisions.® In 1996, the City, King County, and prior property owners
Plum Creek Timber and Palmer Coking Coal, entered into the Black
Diamond Urban Growth Area Agreement (“BDUGAA™), authorizing
annexation of additional lands now included within each MPD site for
purposes of future urban development. and protecting vast tracts of land as
open space.’

The Future Land Use Map in the 2009 Comprehensive Plan

designated large areas of the City for Master Planned Developments by

¥ See e.g., AR 0027242-96 (Council Conclusions of Law, Villages MPD) and AR
0027413-64 (Council Conclusions of Law, Lawson Hills MPD). Complete copies of
each MPD Permit Approval are filed herewith as Appendices A and B.

* TRD submitted only excerpts of the Comprehensive Plan (“Comp. Plan™) as Appendix
K to its brief. A complete copy of the City’s 2009 Comp. Plan, including the policies
related to MPD development, is included as Appendix C to this brief.

® In the early 1990s, the first legislative decisions were litigated all the way to the
Washington State Supreme Court. King County v. Boundary Review Board, 122 Wn.2d
648, 860 P.2d 1024 (1993) (upholding annexation of 783 acres of land to the City of
Black Diamond, subject to preparation and review of an environmental impact
statement).

7 See AR 0027184-85 (Ordinance 10-946, Exhibit A, pp. 25-26, Finding 18.B), AR
0027424 (Lawson Hills, Conclusion No. 20), AR 0024136 (describing the 2005 West
Annexation, and the 2009 South Annexation), AR 0023757-58 (describing the 2005 West
Annexation, and the later 2009 East Annexation).
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mapping lands with an “MPD Overlay.”® Contrary to TRD’s assertion
(TRD Brief, p. 18) the “intensity and types of uses™ for the MPDs were
defined in the Comprehensive Plan which revealed the significant future
growth anticipated for the City by providing for mixed use commercial
and residential development, including urban residential densities of a
minimum of four dwelling units per gross acre on lands mapped MPD
Overlay.” The Comprehensive Plan also includes the City’s specific target
for a population increase from the existing approximately 4,000 people to
17.000 people by the year 2025."

In 2009, the City amended and re-adopted chapter 18.98 of the
Black Diamond Municipal Code (“BDMC”)"" which created an “MPD
Permit,” and set the standards for that permit so as to implement the
adopted Comprehensive Plan MPD policies.'> Under BDMC 18.98.120.A,
an MPD “shall include a mix of residential and nonresidential use[;]
[r]esidential uses shall include a variety of housing types and densities.”

In 2009, the City also adopted MPD Framework Design Standards and

¥ Comp. Plan at 5-25, Future Land Use Map. All of the land within The Villages and
Lawson Hills project sites is designated MPD Overlay on the Future Land Use Map
(“FLUM"). Lands designated MPD Overlay on the FLUM can only be developed with
“[a]n MPD permit.” Accordingly, Yarrow Bay applied for MPD Permits, just as other
landowners controlling the remaining 160+ acres of MPD Overlay lands may do in the
future.

? Comp. Plan at 5-13 to 5-26, Figure 5-1 (“Densities are intended to be urban in nature
(minimum of 4 dwelling units per gross acre) and will be established as part of the MPD
approval process.”).

' Comp. Plan, pp. 3-1 to 3-8.

'"" AR 0021268-91 (Ordinance 09-897). All subsequent citations are to the code chapter
itself, a copy of which is Appendix A to TRD’s Brief.

"? See BDMC 18.98.020 - .100.
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Guidelines (*M PDFDSG").” The MPDFDSG set additional standards to
be met by any proposed MPD project.I4 In addition, the MPDs are
required to comply with -- among many other codes -- the City’s Tree
Preservation Ordinance and grading codes.'” Additional discussion of the
MPD Permits’ compliance and consistency with the City’s Comprehensive

Plan and codes is in Sections V.B through V.H, below.

B. The MPD Permits and EISs underwent extensive review by the
City of Black Diamond.

Yarrow Bay’s MPD Permit applications for The Villages and the
Lawson Hills projects were subjected to many City reviews under BDMC
18.98.060. The City completed a Draft EIS for each MPD project,
collected public comments, and in December 2009, published a Final EIS
for The Villages MPD and a Final EIS for the Lawson Hills MPD.'® City
Staff Reports were published in February of 2010."" Over the course of
more than five months, more than 100 hours of public hearings were held
before the City’s Hearing Examiner and then the City Council.'® In April

and May 2010, the City’s Hearing Examiner issued the Examiner’s EIS

¥ AR 0021139-56.

" See e.g., AR 0021145 (requiring an MPD to include multiple types of housing, and a
variety of densities for housing development).

'S See AR 0027186; AR 0027357 (tree removal).

' The Draft EISs are at AR 0015587-0015939 (Villages) and 0015839-0016093 (Lawson
Hills). The Final EISs are at AR 0020584-0020859 (Villages) and AR 0020860-0021135
(Lawson Hills). Unless expressly noted otherwise, all references to an EIS or both EISs
are references to the Final EISs, including the Technical Appendices found at AR
0016094-0018037 (Villages) and AR 0021136-0023734 (Lawson Hills).

' The Staff Reports are at AR 0013508-0013745 (Villages) and AR 0013329-0013507
(Lawson Hills).

"® AR 0027157.
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Adequacy Determinations.'” Contrary to a recurring theme in TRD’s
Brief, the Examiner’s EIS Adequacy Determinations were written in
narrative format. in which the Examiner discussed matters alleged, the
evidence presented, the contents of the EISs, concluded that there were a
few “deficiencies,” each of which were “minor™ and “unfortunate, but not
fatal,” and that each EIS was adequate under Washington law. Next, the
Hearing Examiner sent to the Council recommendations of approval for
each MPD.”" On September 20, 2010, a unanimous Council approved the
MPD Permits.

Another theme of TRD’s brief is that the City simply approved
everything Yarrow Bay desired, instead of evaluating Yarrow Bay’s
requests and imposing limits. See, e.g., TRD Brief, pp. 4-5, 10-12. TRD
quotes Section 3 of each MPD Permit as support for its assertion that the
Council approved everything Yarrow Bay wanted “as set forth in the
application™ and as “delineated on the revised Land Use Plan map.” TRD
Brief, p. 10. The concluding clause of Section 3 states each approval is
“subject to the conditions of approval set forth in Exhibit C [to each MPD
Permit].” AR 0027158, 0027330.

Condition No. 1 of each MPD Permit provides that “[a]pproval of

the MPD is limited to the terms and conditions set forth in the City

' The Examiner’s EIS Adequacy Determinations are at AR 0024575-0024642 (Villages)
and AR 0024646-0024711. Complete copies of the Examiner’s EIS Adequacy
Determinations are attached to this brief as Appendices D and E.

** The Examiner’s MPD recommendations are at AR 0024765-0024988 (Villages) and
AR 0024989-0025065 (Lawson Hills). The Lawson Hills recommendation incorporates
sections from The Villages.
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Council’s written decision, and does not include approval of any other
portion of the MPD set forth in the application.” AR 0027297, AR
0027465. Consistent with that restriction, other Conditions substantially
limit what the Council approved; for example, Condition No. 3 of each
MPD Permit approves only limited parts of each phasing plan for the
MPDs as set forth in Chapter 9 of each MPD application (the “MPD
Phasing Plan™).?' AR 0027297, AR 0027465. The Council also imposed
over 150 conditions further limiting the MPD Permits.”> TRD’s assertion
that the City gave wholesale approval of the MPDs proposed by Yarrow
Bay is plainly incorrect.

Next, although WAC 197-11-420(2) allowed the EISs to be
prepared by Yarrow Bay because the City “may have an EIS prepared by

agency staff, an applicant or its agent, or by an outside consultant retained

2 TRD’s position is particularly perplexing in light of the Court of Appeals clear
statement that the record on the MPD Permits was clear that only portions of the
Applications were approved. BD Lawson Partners v. Cent. Puget Sound Growth Mgmt.
Hearings Bd., 165 Wn. App. 677, 690, 269 P.3d 300 (2011).

2 Examples include: requirements to limit phosphorus producing fertilizers and activities
(The Villages, Condition No. 9, AR 0027298), requirements that Yarrow Bay build
planned City roads (The Villages, Condition No. 10, AR 0027298), requirements that
Yarrow Bay pay for the modeling, testing and re-testing of transportation impacts at
regular intervals as each MPD builds out over time to assure adequate mitigation over
time (The Villages, Condition Nos. 11 - 14, and 17, AR 0027298-0027299 and 0027303-
0027306), requirements that Yarrow Bay provide its neighbors extensive mitigation for
construction noise (The Villages, Condition No. 44, AR 0027310-0027311),
requirements that water and sewer infrastructure are provided (The Villages, Condition
Nos. 46 - 59, AR 0027311-27312), requirements to collect, treat, manage, and limit the
volumes of stormwater flows, including a condition mandating that if ever a silver bullet
is discovered that can treat phosphorus in stormwater to reduce impact, Yarrow Bay must
incorporate that new technology (The Villages, Condition Nos. 60 - 85, particularly No.
76, AR 0027312-0027316). Other conditions imposed by the City Council address
everything from aesthetics, to protection of plants, wetlands, fish and wildlife, to
conditions assuring competent project administration (The Villages, Condition Nos. 86 -
164, AR 0027316-0027325).
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by either an applicant or the lead agency;” here, each EIS was prepared for
the City by Parametrix, a consulting firm hired by the City. AR 0020585-
86, AR 0015840. With the exception of transportation issues, Yarrow
Bay’s consultants prepared extensive technical reports on each
environmental discipline addressed in the EIS, for example, wetlands and
water quality. Parametrix peer reviewed those technical reports and
prepared the EISs as a “summary of the technical analysis that was done
and peer reviewed by Parametrix and in some cases supplemented and
replaced by Parametrix.” AR 0000805 (Testimony of S. Graham,
Parametrix).

TRD expresses discontent that each MPD is subject to the vesting
clause of BDMC 18.98.195. TRD Brief, p. 12. Vested rights, which
derive from the Constitutional principle of due process of law, are
recognized as critically important under Washington law. Valley View
Indus. Park v. City of Redmond, 107 Wn.2d 621, 637, 733 P.2d 182 (1987)
(the doctrine ensures “that new land use ordinances do not unduly oppress
development rights, thereby denying a property owner’s right to due
process under the law™). BDMC 18.98.195 plainly states that “MPD
permit approval vests [ Yarrow Bay] for fifteen years to all conditions of
approval and to the development regulations in effect on the date of
approval.” This vesting grants Yarrow Bay -- and the community -- the
certainty that there is a cap on the total amount of development that will be
allowed, and the certainty of knowing that the City’s carefully adopted

codes will be met. Most importantly, the vested status of the MPD
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Permits does not preclude extensive additional permit and environmental

review of all implementing projects within the MPDs in the future.

C. The Proceedings following City approval of the MPD permits
and EIS adequacy.

After the City Council approved the MPD Permits, TRD, a
nonprofit corporation, was formed.” TRD, together with a group of
objecting neighbors, filed two appeals of the MPD Permits and the
Examiner’s EIS Adequacy Determinations. First, an appeal was filed in
Superior Court under the Land Use Petition Act, Ch. 36.70C RCW
(“LUPA™). Second, a Petition for Review to the Growth Management
Hearings Board (“GMHB”) was filed, alleging that the MPD Permits were
not permits but instead were development regulations. That second
GMHB appeal subsequently was disposed of by the Court of Appeals. BD
Lawson Partners v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 165
Wn. App. 677,269 P.3d 300 (2011), rev. denied (April 25, 2012) (No.
86993-6) (holding that “the 2010 MPD ordinances adopted by Black
Diamond were project permit approvals.”). TRD’s LUPA appeal then was
briefed and argued and, on August 27, 2012, the Superior Court upheld the
City’s decision to approve the MPD Permits, upheld the adequacy of the

EISs, and dismissed the TRD’s LUPA Petition with prejudice.** On

¥ See First Declaration of Nancy Bainbridge Rogers in Support of Yarrow Bay’s Motion
to Dismiss Appellant’s Appeal at Appendix E (TRD Corporation’s Certificate of
Formation dated Sept. 30, 2010, showing formation after approval of the MPD Permits
by the City Council).

* CP 101-108 (Findings of Fact, Conclusions of Law, and Order Denying Land Use
Petition).
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September 20, 2012, only TRD Corporation filed an appeal of the
Superior Court’s decision.*®

Yarrow Bay separately filed a Motion to Dismiss Appellant’s
Appeal, which argues that TRD, a nonprofit corporation that did not exist
at the time of the administrative proceedings, has no standing. TRD did
not participate in the MPD Permit hearings, did not file any of the
administrative SEPA appeals, and does not even appear to include as
“members” all persons who did file those SEPA appeals. While nothing
in this brief should be construed as an abandonment of Yarrow Bay’s
arguments in its Motion to Dismiss, TRD’s standing necessarily is

assumed for purposes of Yarrow Bay’s arguments in this brief.

IV.  STANDARDS OF REVIEW AND BURDEN OF PROOF

A. TRD bears the Burden to Meet the Statutory Standards of
Review Set by LUPA.

When SEPA claims are pursued through LUPA, as in this case
where TRD is challenging the MPD Permits together with the Examiner’s
EIS Adequacy Determinations, the requirements of LUPA must be met.
Moss v. City of Bellingham, 109 Wn. App. 6, 13 n. 3,26-27 n. 42, 31 P.3d
703 (2001). Thus, LUPA’s standards of review apply to both TRD’s
challenge to the City’s land use decisions (approval of the MPD Permits)
and the City’s SEPA decisions (determination of EIS Adequacy). Under

LUPA, “[t]he court may grant relief only if the party seeking relief [here,

¥ See TRD’s Notice of Appeal filed herein, stating “Petitioner Toward Responsible
Development seeks review...™)
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TRD] has carried the burden of establishing that one of the standards set
forth in (a) through (f) of [RCW 36.70C.130(1)] has been met.” RCW
36.70C.130(1). TRD seeks relief only under RCW 36.70C.130(1)(a) — (d).
In addition to meeting those standards, TRD must also demonstrate
prejudice under RCW 36.70C.060(2).

LUPA challenges alleging procedural errors are reviewed under
RCW 36.70C.130(1)(a), which requires TRD to establish not only a
procedural error, but also that the error was not harmless. See e.g.,
Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34,
54, 52 P.3d 522 (2002) (finding a SEPA violation but upholding the
adequacy of the EIS after citing RCW 36.70C.130(1)(a) and concluding
“[e]ven when there are procedural errors in the decision-making process, a
land use decision may not be reversed under LUPA if the court determines
the errors were harmless™); Moss, 109 Wn. App. at 26-27, 31 P.3d 703
(2001) (upholding land use decision in the face of opponents” SEPA
challenges and citing the harmless error standard).

LUPA challenges alleging an erroneous interpretation of the law
are reviewed under RCW 36.70C.130(1)(b). Such interpretations are
reviewed de novo after allowing for deference to the local decision maker.
Phoenix Development v. City of Woodinville, 171 Wn.2d 820, 837, 256
P.3d 1150 (2011). EIS adequacy refers to the legal sufficiency of the
environmental data contained in the EIS, and therefore a determination of
EIS adequacy is considered a question of law, subject to de novo review.

See, e.g., Klickitat County Citizens Against Imported Waste v. Klickitat
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County, 122 Wn.2d 619, 632, 860 P.2d 390 (1993). The de novo standard
of review is tempered by SEPA’s express requirement that the Court must
give substantial weight to the City’s EIS Adequacy Determinations. RCW
43.21C.090; Glasser v. City of Seattle, 139 Wn. App. 728, 740, 162 P.3d
1134 (2007). Similarly, review of any claimed error of law in the City
Council’s interpretation of City ordinances is de novo, but must accord
deference to the City Council’s expertise. Pinecrest Homeowners Ass'n v.
Glen A. Cloninger & Associates, 151 Wn.2d 279, 290, 87 P.3d 1176
(2004) (affirming the City Council’s decision because appellants did not
meet their “burden under RCW 36.70C.130(1)(b) of showing that the City
Council decision was an erroneous interpretation of the law™); Phoenix
Development, 171 Wn.2d at 838, 256 P.3d 1150 (2011) (affirming city’s
decision after deferring to the city’s interpretation of its own code and
comprehensive plan).

LUPA challenges to the sufficiency of evidence supporting the
City’s MPD Permit Approvals and the Examiner’s EIS Adequacy
Determinations are reviewed under RCW 36.70C.130(1)(c). To succeed in
a challenge under subsection (c¢), TRD must show that there is not “a
sufficient quantum of evidence in the record to persuade a reasonable
person that the declared premise is true.” Phoenix Development, 171
Wn.2d at 829, 256 P.3d 1150 (citing Wenatchee Sportsmen Ass 'n v.
Chelan County, 141 Wn.2d 169, 176, 4 P.3d 123 (2000)). When
reviewing a challenge to the sufficiency of the evidence under subsection

(c), the court views facts and inferences in a light most favorable to the
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party that prevailed in the highest forum exercising fact-finding authority
(here, the City and Yarrow Bay). /d. at 828-9. The court is not to weigh
evidence or substitute its judgment for that of the decision maker. /d. at
832. The Court must uphold the challenged factual determination if there
is substantial evidence to support the factual finding or evidence that
would persuade a fair-minded person of the truth of the statement asserted.
City of Federal Way v. Town & Country Real Estate, 161 Wn. App. 17,
37,252 P.3d 382 (2011).

LUPA challenges involving an application of the law to the facts
are reviewed under the clearly erroneous standard in RCW
36.70C.130(1)(d). An application of law to the facts is clearly erroneous
when the Court is left with a definite and firm conviction that a mistake
has been committed. Phoenix Development, 171 Wn.2d at 829, 256 P.3d
1150 (2011).

B. EIS Adequacy is Tested under the Rule of Reason and
Substantial Weight is Granted to the City’s Determinations.

In addition to the standards of review under LUPA, a separate,
specific test is applied in the context of EIS adequacy determinations
under SEPA. The adequacy of an EIS is tested under the “rule of reason.”
Klickitat County Citizens Against Imported Waste v. Klickitat
County, 122 Wn.2d 619, 633, 860 P.2d 390 (1993). In order for an
EIS to be adequate under the rule of reason, the EIS must present decision-
makers with a “reasonably thorough discussion of the significant aspects

of the probable environmental consequences of the agency’s decision.” Id.
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The rule of reason is in large part a broad, flexible cost-effectiveness
standard, in which the adequacy of an EIS is best determined on a case-by-
case basis guided by all of the policy and factual considerations
reasonably related to SEPA’s terse directives. /d. In determining whether
the EISs prepared for the MPD Permits provide sufficient information to

be considered legally adequate, it is well recognized that:

[A]n EIS is not a compendium of every conceivable effect
or alternative to a proposed project, but is simply an aid to
the decision making process. That is, the EIS need include
only information sufficiently beneficial to the decision
making process to justify the cost of its inclusion. Impacts
or alternatives which have insufficient causal relationship,
likelihood, or reliability to influence decisionmakers are
“remote” or “speculative” and may be excluded from an
EIS.

Klickitat, 122 Wn.2d at 641, 122 Wn,2d 619.

Because under the rule of reason a legally adequate EIS must
provide only a “reasonably thorough discussion of the significant aspects
of the probable environmental consequences of the agency’s decision,”

courts have rejected attempts to “fly speck™ an EIS.*® See Mentor v. Kitsap

* TRD seeks to rely on cases interpreting the National Environmental Policy Act
(“NEPA™). See, e.g., TRD Brief, p. 17. The Washington Supreme Court has recognized
that the Court “will look when necessary to the federal cases construing and applying
provisions of NEPA for guidance.” Eastlake Community Council v. Roanoke Associates,
Ine., 82 Wn.2d 475,488 n. 5, 513 P.2d 36 (1973). NEPA cases therefore have been used
to help interpret SEPA provisions. But, of course, where SEPA provisions already have
been interpreted by Washington courts, review of NEPA case law on those same
provisions is unnecessary. To the extent the Court examines NEPA’s “hard look™
doctrine, Yarrow Bay notes that it is applied to EISs created under the different NEPA
regulatory scheme, but is not dramatically different from the rule of reason. What
constitutes a “*hard look™ cannot be defined precisely, but rather requires the Court to
apply “pragmatic judgment™ to confirm a “thorough investigation” of environmental
impact was made, that the Court not “flyspeck™ an EIS looking for any deficiency, no
matter how minor, and that the Court must take a “holistic view” of the EIS. Webster v.
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County, 22 Wn. App. 285, 290, 588 P.2d 1226 (1978) (emphasis added)
(upholding the challenged EIS despite its failure to discuss the impact of
locating the planned facility within an area designated as “open space” in
the comprehensive plan, which the court held was “unfortunate but not
fatal”). Similarly, minor SEPA violations are deemed inconsequential and
do not justify a remedy. Thornton Creek Legal Defense Fund, 113 Wn.
App. 34, 52 P.3d 522 (2002) (holding that failure to formally adopt EIS
and failure to properly circulate addendum were harmless); Moss v. City of
Bellingham, 109 Wn. App. 6, 13-14, 31 P.3d 703 (2001) (holding that
several SEPA errors related to the MDNS were harmless where all adverse
impacts were mitigated).

Because TRD bears the burden of proof, it is not enough for TRD
to raise questions or doubts about an EIS, TRD must present evidence. As
to any argument that a particular impact was not discussed, where the
appellants present no evidence of that impact, the alleged impacts are
speculative. Boehm v. City of Vancouver, 111 Wn. App. 711, 714, 720, 47
P.3d 137 (2002) (holding that while the Boehms complained of a failure to
adequately identify or mitigate impacts, they have “produced no evidence
that such impacts exist.... Therefore, the impacts are speculative.”).

TRD attempts to marginalize SEPA’s requirement, that this Court
must accord substantial weight to the City’s EIS Adequacy

Determinations. See, TRD Brief, pp. 20-21. Of course deference is not

Dep't. of Agriculture, 685 F.3d 411, 421-22 (4™ Cir. 2012) (affirming EIS adequacy in
face of multi-pronged attack).
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absolute, but in “any action involving an attack on the adequacy of a
‘detailed statement’ [i.e., an EIS], the decision of the governmental agency
shall be accorded substantial weight.” RCW 43.21C.090. TRD’s
concession that EIS adequacy tests “the legal sufficiency of the
environmental data” (TRD Brief, p. 21), belies TRD’s further unsupported
and unclear argument that the EISs are inadequate because the EISs
somehow defy SEPA’s statutory language and intent.”” The point is that
there is no authority that would allow this Court to ignore the substantial
weight this Court must accord to the City’s EIS Adequacy Determination.
TRD cites WAC 197-11-080(1), WAC 197-11-400, and WAC
197-11-030(2)(c) as supposedly requiring that any piece of data or
analysis that is unknown but might be useful to have, must be obtained
and included in the EISs so long as the cost to obtain it is not exorbitant.
TRD Brief, pp. 16-17. This argument turns the SEPA process and
standard of review on its head. These sections of the SEPA Rules mean
that EISs must evaluate all “probable adverse environmental impacts
which are significant,” including providing information and analysis that
is “essential” to understanding those impacts so long as that information
can be obtained without “exorbitant™ cost, and that an EIS should be
supported by “necessary” environmental analysis, but not “extraneous” or
“excessively detailed” information and analysis. Nothing in those

provisions allows TRD to prevail simply by pointing to a particular

"7 perhaps TRD is arguing that the City’s Responsible Official, Steve Pilcher, failed to
assure that the EISs met SEPA statutory standards. Yarrow Bay expects City will
vigorously defend the competence of Mr. Pilcher, and joins in the City’s argument.
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analysis methodology that was not used in the EISs, or to any additional
information that, under the rule of reason, is not necessary or comes at an
exorbitant cost, or addresses non-probable, non-significant impacts. The
adequacy of an EIS depends not on any single piece of data or any specific
methodology, but on the Court’s application of the rule of reason.

Here, the Hearing Examiner concluded properly that each EIS is
adequate. AR 0024642 and 0024711. Since SEPA’s adoption in 1971,
there have been only three®® reported decisions where appellate courts
have held that an EIS was inadequate. Kiewit Construction Group v.
Clark County, 83 Wn. App. 133,920 P.2d 1207 (1996) (applying
substantial weight to, and upholding, the county’s determination that the

EIS was inadequate® after the permit applicant appealed the county’s

decision). Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 873 P.2d 498
(1994) (holding the EIS inadequate because county failed to discuss any
offsite alternatives, as required for public projects); Barrie v. Kitsap
County, 93 Wn.2d 843, 613 P.2d 1148 (1980) (also holding that the
County’s EIS was inadequate because it did not discuss alternative sites).

On appellate review, courts apply the rule of reason and the vast majority

* An argument could be made that S.4.V.E. v. Bothell, 89 Wn. 2d 862, 865, 576 P.2d 401
(1978) involved a finding of EIS inadequacy because the Court subsequently
characterized its decision as such in Cathcart-Maltby-Clearview Community Council v.
Snohomish County, 96 Wn.2d 201, 208-11, 634 P.2d 853 (1981). Butthe S.A.V.E.
decision did not explicitly address EIS adequacy and therefore it is not included here.

?* The Board found that the EIS inadequately disclosed and discussed truck traffic
concerns and ordered a Supplemental EIS. In the alternative, the Board granted the
permit on the condition that the applicant construct costly on-and off- ramps. Instead of
doing so, the applicant appealed the Board’s decision to superior court.
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of reported decisions hold that the challenged EIS is adequate under SEPA

. . . . 30
even with various imperfections.

G In the Unlikely Event that one or both EISs are Found
Inadequate, the Remedy is Remand to the City for Correction.

If TRD carries its burden of establishing that one of the standards
set forth in RCW 36.70C.130(1)(a)-(d) has been met, then TRD suggests
that the Court should grant an improper and extraordinary remedy—
plainly not authorized by LUPA—of voiding the MPD Permits as though
they never were approved. TRD Brief, p. 14, n.4, and 99.>' The only
authority TRD cites in support of its suggestion that the MPD Permits are
void upon a finding of EIS inadequacy is inapposite. TRD Brief, p. 14,

n.4 (citing Leschi Improvement Council v. Wash. State Highways

O E.g., Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation
Council, 165 Wn.2d 275, 197 P.3d 1153 (2008) (holding EIS was adequate even though
not all potential mitigation measures were identified and even though the setback
recommended in the siting decision was not specifically discussed in the EIS);
Organization to Preserve Agricultural Lands v. Adams County, 128 Wn.2d 869, 913 P.2d
793 (1995) (holding EIS was adequate for a regional solid waste landfill unclassified use
permit even though the EIS did not analyze alternative sites and did not provide detailed
analysis of groundwater impacts where they could be studied in more depth at the time of
subsequent required regulatory approvals); Klickitat County Citizens Against Imported
Waste v. Klickitat County, 122 Wn.2d 619, 860 P.2d 390 (1993) (holding EIS was
adequate in face of a flurry of technical arguments regarding the EIS preparation process
and the analysis of historical and cultural impacts); Glasser v. City of Seattle, 139 Wn.
App. 728, 162 P.3d 1134 (2007) (holding EIS was adequate in face of challenge that
mitigation measure described in EIS was unlikely to occur).

3! It appears that TRD is seeking this extraordinary remedy in order to invalidate the
City’s subsequent 2011 approval of development agreements that implement the MPD
Permits, a 2012 approval of the first preliminary plat, and other applications that Yarrow
Bay has filed within each MPD. But if TRD wanted to preserve the status quo prior to
MPD Permit approval, TRD was required to seek a stay of the effectiveness of the MPD
Permits under RCW 36.70C.100. TRD sought no such stay, the MPD Permits have been
and continue to be effective, and cannot now be voided retroactive to the date of their
approval. If reversal of the MPD Permits occurs, it can occur only as of the date the
reversal order is entered.
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Comm'n, 84 Wn.2d 271, 525 P.2d 774 (1974)). Leschi addresses the then
newly adopted SEPA and upholds a challenged EIS. Leschi does not
support TRD’s claim that if an EIS is held to be inadequate, then the court
voids the related permits.

In a handful of cases, Washington courts have voided or held
unlawful agency actions pursuant to SEPA, but those cases are both pre-
LUPA and involved dramatically different facts in which no EIS was
prepared at all and, therefore, have no bearing on the outcome of this
matter. E.g., Juanita Bay Valley Community Ass'n v. City of Kirkland, 9
Wn. App. 59, 73, 510 P.2d 1140 (1973) (holding issuance of grading
permit unlawful where there was no evidence the city conducted any
SEPA analysis); Noel v. Cole, 98 Wn.2d 375, 379, 655 P.2d 245 (1982)
(holding timber sale void when no environmental review conducted):
Eastlake Community Council v. Roanoke Assoc., 82 Wn.2d 475, 497-98,
513 P.2d 36 (1973) (holding issuance of building permits for 128-unit, 5-
story condo in Lake Union to be unlawful when absolutely no
environmental review was conducted). The utter absence of
environmental review in those cases stands in stark contrast to this case,
where environmental review and analyses are in the hundreds of pages for
the “concise” EISs themselves and the thousands of pages for the technical
reports analyzing the environmental impacts of the MPD Permits.”

LUPA sets forth the specific relief that the Court may provide:

2 See AR 0020584-859 and 0016094-0018037 (The Villages FEIS and FEIS Technical
Appendices), and AR 20860-0021135 and 002 1136-0023734 (Lawson Hills FEIS and
FEIS Technical Appendices).
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The court may affirm or reverse the land use decision under
review or remand it for modification or further
proceedings. If the decision is remanded for modification
or further proceedings, the court may make such an order
as it finds necessary to preserve the interests of the parties
and the public, pending further proceedings or action by the
local jurisdiction.

RCW 36.70C.140. In the unlikely event that the Court reverses one or
both EIS Adequacy Determinations, the proper remedy is to remand to
allow the City to fix the EIS.

V. ARGUMENT

A. Applying the Rule of Reason, this Court should affirm the City
Hearing Examiner’s decision that the EISs were adequate.

1. TRD Misunderstands SEPA when TRD Attacks the Style of
the Examiner’s EIS Adequacy Determinations, the
Programmatic Label Applied to the EISs, the Use of Phased
Review and References to Mitigation, and the Scope of the
Alternatives Analysis in the EISs.

a. The Examiner’s EIS Adequacy Determinations were Written in
a Narrative Style and Cannot be Evaluated Accurately without
a Full Reading of each Determination.

TRD alleges repeatedly that the City’s Hearing Examiner
“determined that several parts of the EIS were inadequate,” but that the
Examiner excused these alleged inadequacies by “averaging the good and
the bad™ instead of reviewing the EIS under the rule of reason. See e.g.,
TRD Brief, pp. 10, 22-29, 47. This is simply not true.

The City’s Hearing Examiner issued a 64-page decision finding

The Villages EIS adequate, and a 61-page decision finding the Lawson
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Hills EIS adequate.” The text of the Examiner’s EIS Adequacy
Determinations often highlights issues raised by the appellants below, and
then explains why those issues failed to render the EISs inadequate. For
example, TRD cites a statement by the Examiner at AR 0024581 that vital
information was missing (TRD Brief, pp. 22-23), but TRD fails to cite the
Examiner’s additional explanation that under the rule of reason “all of the
issues raised by the SEPA Appellants were relatively minor (“unfortunate
but not fatal” under the case law) or there was little benefit found in
additional TV FEIS review.” AR 0024581.

To render a complete and correct decision in this matter, the Court
must read all of the words of the Examiner’s EIS Adequacy Decisions and
understand the EIS as a whole. In particular, the Examiner’s “Executive
Summary” (AR 0024580-586) describes the “sum total of all
deficiencies,” which the Examiner properly found were relatively minor,
including the explanation that the rule of reason does not require an EIS to
be perfect. AR 0024581. The Examiner restated the basics of the rule of
reason. AR 0024593-94. The Examiner’s assessment of any shortcoming
in the EIS in the context of the “overall thoroughness of the EIS.”
including that the minor deficiencies can be addressed by further analysis
and mitigation “without depriving the decision maker of significant

information to assist in the decision-making process” (AR 0024595) is

** The Examiner’s EIS Adequacy Determinations are at AR 0024575-0024642 and Errata
at 0024575-6 (Villages) and AR 0024646-0024711 and Errata at 0024646-8 (Lawson
Hills). Complete copies of the Examiner’s EIS Adequacy Determinations are attached to
this brief'as Appendices D and E.
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consistent with the rule of reason standard, including that: the EIS need
only include a reasonably thorough discussion of probable significant
adverse environmental impacts, need include only information sufficiently
beneficial to the decision process to justify the cost of its inclusion, and

need not list every speculative or possible effect.™

b. The EISs prepared for the MPDs utilized the appropriate level
of detail for the MPD Permits, regardless of whether they were
called “programmatic” EISs.

TRD argues that the Court should reverse the Examiner’s EIS
Adequacy Determinations because the Examiner erred by characterizing
the EISs as “programmatic” rather than project-specific. See, e.g., TRD
Brief, pp. 31-33. The characterization of the EISs as programmatic or
project-specific has no bearing on the question of whether the EISs were
adequate. Rather, it is the substance of the environmental review
conducted in relation to the substance of the action evaluated that matters,
not the label applied to the action.

The SEPA Rules, at WAC 197-11-704(a) and (b), classify actions
as either “project” actions which “directly modify” the environment — e.g.,
involve construction — or “non-project actions” which are purely planning
documents. TRD argues that the Examiner improperly weighed the
sufficiency of the environmental review under the rule of reason because

the Examiner considered the MPD Permits as non-project (or

 Even under TRD’s preferred NEPA “hard look™ doctrine, case law is clear that EISs
are reviewed as a “whole.” See, e.g., Save Lake Washington v. Frank, 641 F.2d 1330,
1336 (1981) (viewing the EIS *as a whole™ agency had adequate basis to evaluate
concerns of cities affected by Sand Point project); Nat'l Parks & Conservation Ass 'n v.
U.S. Dep't of Transp., 222 F.3d 677, 682 (9th Cir. 2000) (*‘we review EIS as a whole™).
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programmatic) actions rather than project-specific actions authorizing
construction. The MPD Permits are initial project permits that set forth a
site plan for development. They are not permits for clearing, grading,
subdivision, or construction of any kind. Therefore, the Examiner
appropriately classified the MPD Permits as “hybrid actions™ which
required a “level of detail [in the EIS that] is expected to be comparatively
high for project specific impacts.” AR 0024594, AR 0024666. Contrary to
TRD’s assertion (TRD Brief, p. 33), the Court of Appeals’ decision
confirming that the MPD Permits are project permits does not
retroactively change the Examiner’s correct understanding of the nature of
the MPD Permits or the level of environmental data sufficient for the EISs

to be deemed adequate under the rule of reason.

c. The Examiner understood and properly applied the rule of
reason to evaluate the EISs impact analysis. assessment of
mitigation and the reality of phased review.

TRD mischaracterizes the Examiner’s adequacy decisions as
justifying the EISs” impacts analysis because adequate mitigation was
imposed. TRD Brief, pp. 29-31. Similarly, TRD focuses heavily on the
temporal nature of SEPA review as projects occur in phases, arguing that
the Examiner “erred in relying on the concept of ‘phased review’ to bail
out the deficient EIS.” TRD Brief, pp. 33-38. SEPA review has been
conducted for the MPD Permits themselves, using the EISs under attack in
this litigation. Future implementing approvals are subject to BDMC

18.98.070.C, which requires that all “implementing city permits and
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approvals, such as preliminary plats ...shall be subject to applicable SEPA
requirements.”

TRD is wrong in arguing that the Examiner improperly excused
the absence of an impact analysis because adequate mitigation was
imposed. Legally, such a situation is anticipated by SEPA. WAC 197-11-
055 dictates the timing for preparation of threshold determinations®® and
EISs, and limits the current environmental review of future activities to
activities that are specific enough to allow evaluation of their probable
environmental impacts, including that “the environmental effects can be
meaningfully evaluated.” Mitigation of impacts is expressly allowed so as
to reduce the level of impact below “si gnificant™ and avoid the preparation
of an EIS in the first place. WAC 197-11-350, see also Moss v. City of
Bellingham, 109 Wn. App. 6, 22, 31 P.3d 703 (2001) (holding that cities
planning under the GMA, like the City of Black Diamond, are authorized
“to determine that the requirements for environmental analysis, protection
and mitigation in its development regulations, comprehensive plan, and
other applicable laws or rules provide adequate analysis of and mitigation
for some or all of the project’s adverse impacts.”) Next, factually, what

the Examiner actually did here was to describe the type of impacts

analysis performed at this MPD Permit phase (See, e.g., AR 0024599-

* The EISs themselves also note that “[a]t the time future implementing applications are
submitted, and approvals sought, the City will determine whether and what type of
additional environmental review is required to address any additional identified impacts.”
AR 0020845 (The Villages) AR 0021121 (Lawson Hills).

*® Threshold determinations dictate whether the proposal’s impacts on the environment
are significant enough to mandate the preparation of an EIS.
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603), discuss the mitigation in the context of that impacts analysis (See,
e.g.. AR 0024603-607), and conclude that the EISs provide a “reasonably
thorough discussi(;n of...impacts...as required for an adequate EIS™ (See,
e.g., AR 0024607). Therefore, Examiner did not forgive any impacts
analysis in favor of mitigation measures, but even if he had, that is
acceptable under SEPA.

WAC 197-11-060(5)(c)(ii) expressly authorizes phased
environmental review when the “sequence is from an environmental
document on a specific proposal at an early stage (such as need and site
selection) to a subsequent environmental document at a later stage (such
as sensitive design impacts).” In 1981, the Supreme Court applied what
are now codified as SEPA’s phased review concepts when affirming a
“bare bones™ EIS for two master-planned developments on 1,800 acres of
land, just like the MPD Permits in this case, because an exhaustive EIS
was impracticable given the 25 year build out period. Cathcart-Maltby-
Clearview Community Council v. Snohomish County, 96 Wn.2d 201, 208,
210, 634 P.2d 853 (1981); see also, Mentor v. Kitsap County, supra, 22
Whn. App. at 290, 588 P.2d 1226 (holding EIS contained sufficient
information concerning the environmental consequences of constructing a
bulkhead along the beachfront of the property where EIS briefly discussed
the potential long-term effects of the bulkhead, and an additional permit
needed to be obtained before commencing construction). Similarly, an
EIS may call for studies to be performed later at a more detailed permit

phase, because an “[a]n early-stage EIS is particularly appropriate when
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decisionmakers will have an opportunity to demand greater detail at a later
project stage.” Organization to Preserve Agr. Lands v. Adams County,
128 Wn.2d 869, 880, 913 P.2d 793 (1996).

Here, the EISs address the environmental impacts that can be
measured from the action at issue, i.e. the approvals of the MPD Permits.
This is not the snowballing or unstoppable inertia effect argued by TRD.
TRD Brief, pp. 15-17. SEPA’s phased review assures that analysis occurs
at the time that impacts can be reasonably identified and mitigated. For
example, the phosphorous analysis conducted for the MPD Permits
focused on basin-wide phosphorous loading analysis and resulted in the
imposition of many mitigation conditions. See, AR 0027312-316. Among
those conditions was the requirement to identify phosphorus discharge
from the MPD sites when a later more specific permit was processed. AR
0027315 (Condition No. 81). Phased review allows additional
engineering work and background studies to be conducted related to the
later permit. In this case, those studies allowed Yarrow Bay to offer and
the City to accept and impose an additional mitigation condition assuring
that as the MPDs develop, there will be no net increase in the amount of
phosphorous flowing from the MPD development lands to Lake Sawyer.’’

The Examiner properly evaluated the EISs” impact analysis, in light of

37 The condition mandating “no net increase™ in phosphorus flowing to Lake Sawyer
from MPD development was part of the City’s subsequent approval of Development
Agreements for The Villages and Lawson Hills. TRD is challenging those agreements
before this Court in Case No. 694 14-6-1.
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SEPA’s phased review concepts, and the mitigation conditions for the

MPD Permits.

d. SEPA does not require evaluation of TRD’s Preferred
Alternative, and Adequate Analysis of the Alternatives was

provided.

Continuing its theme that TRD wants only smaller MPD projects,
TRD argues that the EISs should have included a discussion of
alternatives that would allow the City to choose “a smaller development or
one more in keeping with the landscape of the town’s existing character.”
TRD Brief, p. 19. TRD’s argument is not supported by law.*®

When proposals are for private projects on a specific site (like the
MPDs here) SEPA requires evaluation of “only the no action alternative

plus other reasonable alternatives for achieving the proposal’s objective on

the same site.” WAC 197-11-440(5)(d) (emphasis added). In compliance
with that standard, Yarrow Bay’s MPD Permits were designed to achieve
the size* and mix of uses’’ called for in the City’s development
regulations, and were evaluated as Alternative 2 in the EISs. The City

chose to include and evaluate: Alternative 1, No Action, Alternative 2,

% TRD’s citation to Oregon Natural Desert Ass'n v. Bureau of Land Mgmt., 531 F.3d
I'114 (9th Cir. 2008) in support of its statement that “[t]he ‘heart’ of an EIS is its
discussion of alternatives to the proposal™ has no application here. Desert Ass’'n is a
NEPA case that involved a land use plan developed by the federal Bureau of Land
Management for a large portion of Oregon State. Both the facts and the law discussed in
the Desert Ass'n case are inapplicable here, where the Court is determining the adequacy
of EISs on Yarrow Bay’s private projects under SEPA.

* BDMC 18.98.120.E and Comp. Plan at 5-13 to 5-26 (“Densities are intended to be
urban in nature (minimum of 4 dwelling units per gross acre) and will be established as
part of the MPD approval process.”).

% See BDMC 18.98.120.A (“MPDs shall include a mix of residential and nonresidential
use. Residential uses shall include a variety of housing types and densities.”).
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Yarrow Bay’s MPD Permits, Alternative 3, a smaller MPD that included
less residential and commercial development, and Alternative 4, an MPD
that reduced residential unit counts. AR 0020886-909. AR 0020621-35.
Under WAC 197-11-402(9), “the range of alternative courses of
action discussed in EISs [] encompass those to be considered by the
decision maker.” SEPA allows, but does not mandate, that “[r]easonable
alternatives may be those over which an agency with jurisdiction has
authority to control impacts either directly. or indirectly through
requirement of mitigation measures.” WAC 197-11-440(5) (emphasis
added). This permissive language does not lead to the conclusion
necessary to support TRD’s argument:; namely, that the EISs must include
an alternative that is much smaller in scale and intensity than that
authorized and anticipated by the City’s adopted development regulations.
If the environmental analysis of the MPD Permits had disclosed impacts
that could not be mitigated, then the City might have been able to
condition the MPDs to be smaller using the City’s substantive SEPA
authority. See RCW 43.21C.060 (authorizing the City to condition
approval of a proposed action in certain circumstances). That independent
SEPA substantive authority, however, is distinct from the separate SEPA
Rules that limit the scope of alternatives to be included in an EIS. TRD’s
argument that the EISs were required to include alternatives with less
density than that allowed by the City Code confuses these two legal

concepts.
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In addition, TRD argues that the analyses in the EISs for the
reduced scale alternatives (Alternatives 3 and 4) did not provide the City
with enough information to evaluate and compare the four alternatives."'
See e.g., TRD Brief, pp. 8-9, 19-20, 36-38, 52-54, 63-64, 68-69. and 76-
77. Contrary to TRD’s contention, the “reasonable alternatives™ in WAC
197-11-440(5)(d) that are to be evaluated for achieving the proposal’s
objective on the same site contains the word “reasonable” specifically
because it is intended to limit the number of alternatives, “as well as the
amount of detailed analysis for each alternative.” WAC 197-11-
440(5)(b)(1).

SEPA, at WAC 197-11-440(5)(c),* describes what must be

included in the alternatives section of an EIS, including:

(1) Describe the objective(s), proponent(s), and principal
features of reasonable alternatives. Include the proposed
action, including mitigation measures that are part of the
proposal.

F ok ok

(v) Devote sufficiently detailed analysis to each reasonable
alternative to permit a comparative evaluation of the

! Several times, TRD quotes the Examiner as stating that the EISs gave “short shrift” to
the alternatives analyses. TRD Brief, pp. 9, 26, and 69. This is another example of TRD
distorting the Examiner’s EIS Adequacy Decisions through piecemeal quotations. For
example as to transportation, the Examiner’s conclusion states “While the FEIS gave
short shrift to Alternatives 3 and 4, merely noting the percentage increase posed by each
alternative, failure to go into more detail is not fatal to the validity of the FEIS....The
FEIS provided sufficient information to enable the decision-makers to making [sic] a
reasoned choice among alternatives. The issues Appellants claim should have been
addressed in more detail with regard to each alternative, such as safety, hours of commute
analyzed, character and travel times are discussed elsewhere herein, and were not
necessary for the validity of the FEIS.” AR 0024622 and 0024690.

*> Among these provisions, TRD quotes only the first sentence from subsection (v). TRD
Brief, p. 19.
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alternatives including the proposed action. The amount of
space devoted to each alternative may vary. One alternative
(including the proposed action) may be used as a
benchmark for comparing alternatives. The EIS may
indicate the main reasons for eliminating alternatives from
detailed study.

(vi) Present a comparison of the environmental impacts of
the reasonable alternatives, and include the no action
alternative. Although graphics may be helpful, a matrix or
chart is not required. A range of alternatives or a few
representative alternatives, rather than every possible
reasonable variation, may be discussed.

(Emphasis added). As required by SEPA, the alternatives analysis in the
EISs provided their principal features, provided sufficient information to
allow a comparative evaluation of the alternatives, and utilized Alternative
2 as a benchmark for comparing the remaining three alternatives, and then
concluded with the explanation that Alternatives 1, 3 and 4 would have the
same or fewer impacts than Alternative 2 (Yarrow Bay’s MPDs). AR
0020610-618, AR 0020621-635 (Villages) and AR 0020886-894, AR
0020897-0020909 (Lawson Hills). Under SEPA, each EIS more than

adequately evaluated alternative actions.

2. Potential Phosphorus Impacts to Lake Sawyer were
thoroughly Analyzed in the EISs and Appropriate Mitigation
was Imposed.

a. This Court should affirm the Hearing Examiner’s decision that
there was no need for the EISs to include an additional MPD-
specific calculation of phosphorus load to Lake Sawvyer.

TRD argues that the EISs should have calculated the potential

amount of phosphorus (known as the phosphorus “load™) that the MPD
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projects would contribute to Lake Sawyer, including the assertion that,
under WAC 197-11-794, impacts of greater severity should be provided
more thorough analysis. TRD Brief, pp. 45-60, particularly, pp. 47-55.
WAC 197-11-794 does not require analysis above and beyond the rule of
reason standard for potential impacts that may be more severe; instead,
that section of the SEPA Rules explains that when measuring whether or
not a potential impact rises to the level of “'significance” requiring review
in an EIS, a potentially severe impact should be considered significant
even if its chance of occurrence is very low.

The Examiner upheld the EISs under the rule of reason standard*’
because the EISs provided a reasonably thorough discussion of the
potential impacts of the MPD Permits on Lake Sawyer. AR 0024581:14 -
0024583:11 (Executive Summary for The Villages), AR 0024595-608
(The Villages EIS Findings and Conclusions), see also AR 0024667-79
(Lawson Hills EIS Findings and Conclusions). To evaluate phosphorus
loading, the EISs incorporated the Lake Sawyer Management Plan,
published by King County in 2000 (“LSMP™).** As the Hearing Examiner
explained, the EISs did not need to include an additional MPD-specific
calculation of “how much phosphorus the MPDs will discharge to Lake
Sawyer” because “the evidence in the record conclusively establishes that

the LSMP overstates the amount of phosphorus loading from the MPDs.

** See Section V.A.1.a for Yarrow Bay’s rebuttal to TRD’s repeated argument that the
Examiner applied a different rule of “overall averaging.”

* The complete text of the LSMP is found in the record at AR 0005385-532. The LSMP
Appendices are located, albeit out of order, at AR 0004061-595.
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Consequently, the MPDs are well within the LSMP assumptions for
phosphorus loading,” and that reliance “upon the LSMP, instead of [MPD-
specific] calculations, provides a reasonably thorough discussion of
stormwater impacts to Lake Sawyer as required for an adequate EIS.” AR
0024601-03, particularly AR 0024601:13-15, and 0024603:2-5, and AR
0024607:5-6.

Even TRD’s expert witness on stormwater issues conceded the
LSMP was the “current model for lake response in Lake Sawyer.” AR
0002606:11-15. A lake response model is ““a tool used to assess the results
of different management scenarios on the lake’s water quality,” by
“simulating phosphorus levels in Lake Sawyer associated with potential
changes in watershed land use and/or the application of restoration
measures,” such that the “lake response model was used to predict the
annual and summer phosphorus concentrations [for different scenarios,
including future development].” AR 0005489. Thus, the lake response
model of the LSMP predicted phosphorus impacts to Lake Sawyer
assuming future development such as the MPDs and overstated the
potential phosphorus impacts, such that the EISs” use of the LSMP
resulted in over-disclosure of the potential impacts of the MPD Permits.

AR 0024601-03.%

** Citations to hearing testimony and exhibits in the Examiner’s EIS Adequacy decision
were drafted prior to the certification of the Administrative Record before the Superior
Court. Cross-references to the Administrative Record for the pertinent exhibits and
testimony cited in the Examiner’s decision at AR 0024601-03 are: (a) Testimony of
Kindig, 3/12 at 2032-2033 is AR 0001571-72, (b) Ex. H-8 is AR 0015379, (¢) Testimony
of Fure, 3/12 at 2007 is AR 0001546, (d) LSMP App. C. Fig E6 is AR 0004299, (e)
Testimony of Abella, 3/8, pp. 558, and 564 is AR 0000561, 0000567, (f) LSMP pp. 6-6
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Not only did Yarrow Bay, the City’s SEPA Responsible Official,
and the City’s Hearing Examiner support the conclusion that the EISs
adequately disclosed the potential for phosphorus impacts, but so did the
State Department of Ecology (“Ecology™ or “DOE™). Even TRD’s expert
conceded that Ecology is an agency responsible for water quality in Lake
Sawyer because Ecology established a “Total Maximum Daily Load™
(*“TMDL"), adopted a June 2009 TMDL Implementation Plan,46 and must
implement a plan to ensure the TMDL is met. AR 0002611. The 2009
TMDL Implementation Plan incorporates the recommendations of the
LSMP, and notes that new development in the basin must apply Best
Management Practices (“BMPs™). AR 0015386-87, AR 0015402-03.

As to all lands within Black Diamond, the Implementation Plan
concludes that by continuing to require compliance with the phosphorus
removal goals of the 2005 Ecology Manual for stormwater controls on
new development, “compliance with the [City’s stormwater] permit
constitutes compliance with the TMDL,” thereby protecting Lake Sawyer.
AR 0015416-19. And as to the MPD Permits for The Villages and
Lawson Hills, in a September 2009 comment letter sent to the City from
Ecology upon review of the Draft EISs for The Villages and Lawson Hills,
Ecology did not ask for the EISs to include any MPD-specific phosphorus

loading model, but instead confirmed that the City should ensure that each

to 6-7 is AR 0010646-47, (g) Testimony of Abella at 174 and 179 (cites from a “daily”
transcript later updated to pp. 558-59), is AR 0000561-62.

* The complete text of the Implementation Plan is found at AR 0015380-454.
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MPD Permit comply with Ecology’s 2005 Manual requirements for
phosphorus control and treatment, comply with phosphorus loading limits
and implement best management practices, and implement Low Impact
Development techniques whenever possible.*’ AR 0017775-79.

TRD misconstrues the record when it cites in isolation statements
that the TMDL threshold is not consistently being met. TRD Brief, p. 51.
In reality, the Examiner acknowledged a lack of clarity in the relationship
between the two TMDL measurements (the 715 kg/y limit versus the in-
lake concentration of 16 micrograms/L). AR 0024604. Then the
Examiner found that the “MPDs adequately mitigate phosphorus impacts
to Lake Sawyer,” noting that it was “unrefuted™ that the “MPD projects
meet the DOE conditions for consistency with the TMDL.” AR 0024603.
The Examiner found that “DOE has the expertise and authority to oversee
the TMDL,” that DOE has no “self-interest or political reason to find
TMDL compliance when that was not the case,” and that TRD offered no
evidence to rebut that DOE has found TMDL compliance via
implementation of the same measures DOE confirmed should be required
as mitigation for the MPD Permits. AR 0024604-605, and see, AR
0017775-79. TRD’s arguments, relying only on excepts of the EIS
Adequacy Determinations and the record, missed the fact that reports by
the State Department of Ecology confirm the EIS analysis that “Lake

Sawyer is no longer anywhere near the tipping point and it appears

7 See also, Section V.D., below, including discussion of the City Council imposed
conditions on each MPD Permit.
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unlikely that the MPD proposals would exceed the tipping point, given
that the Villages and Lawson Hills MPDs only take up 10% of the land
area and 4% of the developable area of the Lake Sawyer watershed.” AR
0024582, AR 0015386, AR 0015398.

TRD asserts the Examiner erred by concluding that any
requirement to provide a project-specific phosphorus loading calculation
would not provide any valuable information to the decision makers, and
that somehow the TMDL will be violated. TRD Brief, pp. 56-57. The
Examiner properly applied the rule of reason, including that an EIS need
only include information sufficiently beneficial to the decision makers to
justify the cost of its inclusion under Klickitat, supra, 122 Wn.2d at 641,
860 P.2d 390. The Examiner concluded that the only possible additional
“useful analysis™ that could have been provided was if Yarrow Bay
“essentially rewrote the LSMP, which is not a reasonable requirement”
because “the price of this additional information is to hold [ Yarrow Bay]
to a different standard than the watershed standards developed in the
LSMP and the Implementation Plan.” AR 0024606-607.

In light of DOE’s “objectivity and expertise,” as well as the
“substantial weight that the Examiner must provide to the determination of
the SEPA responsible official,” the Examiner found that “the DOE’s
conclusions on TMDL compliance provide reasonable assurance on the
adequacy of the mitigation measures incorporated into the MPD
proposals.” AR 0024605. TRD’s wish for an MPD-specific loading

model is not supported by the weight of the evidence in the record. The
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EISs presented a reasonably thorough discussion of the potential impacts

of phosphorus loading to Lake Sawyer.

b. TRD’s additional attacks on EIS Adequacy as to phosphorus
fail.

Despite TRD’s efforts to argue otherwise (e.g., TRD Brief, pp. 53-
54), a reading of the Examiner’s decision as a whole makes clear that as to
phosphorus, the sole “deficiency” that the Examiner found in the EISs,
which the Examiner deemed “unfortunate, but not fatal™ under the rule of
reason standard, was that there was not a separate paragraph identifying
the potential consequences of phosphorus in the lake environment,
specifically, increased algal blooms, toxins, and beach closures. See, AR
0024572-0024642, in particular AR 0024583 (regarding the potential
consequences of phosphorus). AR 0024585-0024586 (describing the “sum
of all deficiencies™ which did not render the EIS inadequate because the
issues were “relatively minor™), and AR 0024581 (describing how the
vital information sought by TRD did not render the EIS inadequate,
because the few omissions were “relatively minor (‘unfortunate but not
fatal’ under the case law) or there was little benefit found in additional™
environmental review in these EISs.) The Examiner felt that the EISs
should “identify the impacts of eutrophication . . . even if the risks of that
occurring are within the level of risk adopted by the TMDL.” AR
0024599-600. But applying the rule of reason, the Examiner also noted
that the EISs’ description on this point “cannot by itself justify a finding of

inadequacy for the entire document, especially given that the reference to
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eutrophication in both documents does provide “inquiry notice to persons
concerned about water quality.” AR 0024601.

TRD asserts that “inquiry notice” is not a reasonably thorough
discussion of the probable significant adverse environmental impacts of a
project. TRD Brief, pp. 55-56. In reality, the EISs provided far more than
“inquiry notice” that eutrophication might occur and the risks presented by
eutrophication. For example, under a bold heading “Why is phosphorus
harmful?”, The Villages EIS states: “Phosphorus is a nutrient found in
limited quantities in the natural environment. Human activities - such as
fertilizing a lawn - can cause more phosphorus to enter surface water via
stormwater. High phosphate levels cause algae growth in surface waters,
ultimately decreasing oxygen levels and killing fish.” AR 0020688.

Even without that disclosure, “inquiry notice™ of this issue is
perfectly acceptable under SEPA. The importance of Lake Sawyer and its
known history of issues with phosphorus are documented in the City’s
Comprehensive Plan.*® such that the possible effects of phosphorus were
known to the City Council. TRD argues all information must be included
in an EIS itself, but in support cites only WAC 197-11-402(6) and WAC
197-11-440. TRD Brief, pp. 47,n. 11, 56. WAC 197-11-400(4) is the
relevant section, and it provides that an EIS “shall be used by agency

officials in conjunction with other relevant materials and considerations to

plan actions and make decisions.” (Emphasis added). Similarly, WAC

197-11-402(6) allows use of other documents in the agency record.

*® Appendix C, Comp. Plan, pp. 4-2 to 4-5.
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Next, TRD twists the language of the Comprehensive Plan and the
LSMP to argue that a long-term commitment “to reduce future watershed
loading” means every new development must analyze specific numbers to
show post-development phosphorus loads from the development site will
somehow be less than pre-development. TRD Brief, p. 52. An accurate
reading of the LSMP shows that the first and second goals of the LSMP
are to: “maintain the Lake’s mesotrophic state and accommodate future
growth,” and to “reduce the main nonpoint sources of phosphorus loads to
the Lake.”® AR 0005399. There is no requirement to show that new
development will result in a reduction of phosphorus loading from the
development parcel. The LSMP calls for the reduction of existing sources
of pollution, such as the maintenance or replacement of the over 260
septic systems serving the residences fronting Lake Sawyer. AR 0005438,
0005461, 0005506.

TRD argues that the EISs should have included either additional
alternatives or additional analysis of Alternatives 3 and 4. TRD Brief, p.
53. Yarrow Bay has responded in Section V.A.l.d., above.

In another attack, TRD describes how during very large
rainstorms, some water bypasses stormwater treatment facilities. TRD
Brief, p. 51. However, this design for phosphorus treatment ponds results
in only the most dilute 5% of stormwater not being treated during large
winter storms which is not a significant impact. AR 0001519-80 (EIS

Appeal Hrg. Testimony of Dr. Andy Kindig). No showing was made by

* As to the proper context of Comp. Plan Section NE-6, see Section V.D., below.
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TRD, because no showing is possible, that this is a significant impact on
its own, or that requiring a treatment facility to accommodate the
additional 5% of stormwaters meets SEPA’s test for reasonable mitigation
measures that are capable of being performed and are cost-effective.

TRD argues that comments raised by King County and peer review
comments drafted by Parametrix were ignored. TRD Brief, pp. 58 - 60.
But King County confirmed that the comment of concern to TRD (at AR
0017807) was based only upon review of the EISs’ cover volume, and not
on the extensive analysis that was contained in Technical Appendix M,
which was never reviewed by the County. AR 0000707. See also, the
argument in Section V.A.5. TRD asserts a memo dated October 13, 2008
from Jenna Friebel of Parametrix suggesting additional discussion of
potential increases in temperature and phosphorus loading was never
addressed by the City. TRD Brief, pp. 58-60. In fact, Appendix M to the
Lawson Hills FEIS includes a supplemental memorandum from A.C.
Kindig regarding possible temperature impacts associated with stormwater
facilities. AR 0017147-50. In addition, Susan Graham, the Parametrix
project manager for the EISs, confirmed that Ms. Friebel “concurred with
what was written in the final EIS” which was published in December
2009, such that the phosphorus loading and other concerns raised in Ms.
Friebel’s 2008 memo had been resolved. AR 0000801. While the basis
for Ms. Friebel’s concurrence as to phosphorus loading is not stated in the
record, it seems likely the concerns listed in her 2008 memo were

addressed by the 2009 Ecology Implementation Plan and Ecology’s own
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September 2009 comment letter on the EIS. See AR 0017775-79. TRD
did not submit any evidence to rebut Ms. Graham'’s testimony that Ms.
Friebel's concerns had been addressed.

Finally, the Examiner thoroughly evaluated the battle between
Yarrow Bay’s expert, Dr. Kindig, and TRD’s expert, Mr. Zisette, and
concluded their differences “fall squarely within differences in
professional judgment.” AR 0024608. Thus, providing the necessary
“substantial weight™ to the City’s SEPA Responsible Official, as to the
issue of phosphorus and Lake Sawyer, the Examiner found, as this Court

should affirm, that “the analysis, discussion and mitigation measures

[were] adequate.” AR 0024608.

3. Potential Transportation Impacts were thoroughly analyzed in
the EISs and Appropriate Mitigation was imposed.

TRD argues that the EISs” description of traffic impacts was too
brief, should not have relied on the customary Level of Service
methodology, and that a scattershot list of other issues were inadequately
addressed. TRD Brief, pp. 60-75. As to the alleged brevity of the
transportation analysis, under WAC 197-11-425(2) and (4), the text of an
EIS should be limited to 150 pages not counting the appendices, and the
overall EIS is required to be “concise and written in plain language™ and
not excessively detailed or technical. Here, the EISs’ transportation
analysis described the affected environment, and directed the reader to the
“technical analysis™ contained in a “detailed Transportation Technical

Report . . . Appendix B.” AR 0020649-50 (Villages) and AR 0020922-23
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(Lawson Hills). Each Transportation Technical Report (or “TTR”)
included between 323 and 341 pages of detailed charts, data, calculations,
analysis and text. AR 0016252-575 (The Villages). and AR 0021293-634
(Lawson Hills). Precisely as required by SEPA, the concise EIS volumes
then summarized that TTR analysis into 12 to 13 pages of plain language
text, including diagrams and tables. AR 0020649-60 (The Villages), and
AR 0020922-34 (Lawson Hills).

a. Safety issues are analyzed during later phased review.

TRD complains that tratfic safety issues were not discussed. TRD
Brief, pp. 61-64. EISs “need analyze only” the “probable adverse
environmental impacts that are significant.” WAC 197-11-402(1). The
Examiner understood this dictate when he found that the EISs “did not
identify safety concerns as a probable significant adverse impact.” AR
0024616 (Villages Finding No. 14), see also AR 0024684 (Lawson Hills
Finding No. 14). And the record explains why. While TRD likes to assert
many possible ways in which a safety analysis could have been conducted,
TRD’s witness, Matthew Nolan, testified that “[f]or King County projects,
we also look at the safety of a roadway, safety being the number of trips
out there exacerbate an existing or a potential safety issue on that

roadway. We look at high-accident locations. being eight or more

collisions in a three-year period. would these types of increases in volumes

drive the collision rate out there.” AR 0000497 (emphasis added). The
City’s expert, Mr. Perlic, testified that there were no high accident
intersections in the study area, and that accidents, especially including
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accidents involving pedestrians and bicyclists, are random, and that at the
level of review applied to the MPDs meaningful analysis could not be
conducted. See AR 0024617, AR 0002000-03 (no such “hazardous roads™
or “trouble spots™ exist), AR 0001247-50 (accidents are random), AR
0001245-50 (pedestrian movements are accommodated in LOS analysis of
intersections, the MPDs are designed to provide pedestrian and cyclist
facilities, and more specific impacts to cyclists are analyzed later when the
specific location of a cyclist generating use is defined). Mr. Perlic
testified further that it is common knowledge that accident rates increase
with increased traffic, and that an EIS typically only evaluates safety when
the traffic impacts are unique — such as many large trucks travelling from
a quarry. AR 0001878.

TRD misstates the text of the EISs, asserting it states that the
MPDs will “not affect™ pedestrians and cyclists (TRD Brief, p. 62 n. 17,
p. 63). In fact, the EISs describe how the offsite road “corridors in the
study area generally accommodate non-motorized travel with gravel or
paved shoulders™ and that the MPDs “would not affect the non-motorized
system external to the specific project sites.” AR 0020660 (Villages), AR
0020933-34 (Lawson Hills). Thus, the EISs describe that the existing
system includes areas for non-motorized travel, and that the MPDs are not
eliminating any of those areas.

The only evidence presented by TRD directly regarding traffic
safety were data describing traffic counts and accidents on SE Green

Valley Road over a 10 year period. AR 0015490-98. But during 2008 —
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2009, due to a bridge closure elsewhere, regional traffic was detoured
along SE Green Valley Road, greatly increasing the number of vehicles

travelling on the road, and the accident rate did not increase; thus, TRD’s

evidence simply supports that accidents are random and accident rates are
unpredictable. AR 0001984-86 (Testimony of Perlic).

TRD alleges that the EISs should have discussed “queue lengths”
affect on traffic safety. TRD Brief, p. 62. Relying on the testimony of the
City’s expert. Mr. Perlic, the Examiner properly found that analysis of
queue lengths on safety should occur as part of the phased review of later
intersection construction because that “will allow consideration of signal
timing, actual volumes, intersection design, and will more accurately
predict what the specific mitigation needs would be, such as whether a left
turn lane is needed to be added, and the necessary length of that left turn

lane™ which is far better than analyzing it now and “trying to guess what
| will happen 15 years from now.” AR 0024615:10 -14, see also AR
0024682-683.

SEPA expressly authorizes this type of phased review. WAC 197-
11-060(5)(c)(i1); see also, Section V.A.1.c., supra. Thus, as the Examiner
properly concluded, TRD failed to meet its burden to present any evidence
that safety issues “could be adequately addressed at this higher level of
review. It is reasonable to conclude that decision makers would recognize

that vehicle accidents will increase proportionately with increased traffic
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volumes.” AR 0024620 (Villages Conclusion 2), AR 0024688 (Lawson

Hills Conclusion 2). This Court should affirm.””

b. LOS analysis was appropriate for the EISs and no travel time
analysis is necessary.

TRD complains that the EISs test transportation impacts using only
the Level of Service (“LOS™) method, instead of answering a number of
hypothetical questions propounded by TRD or including an analysis of
travel times. TRD Brief, pp. 64-65. TRD’s desired “travel time™ analysis
is not “a common way of reporting impact -- impact information for a
project like this™ and in contrast to the standard practice of using LOS
analysis, travel time analysis “wouldn’t be a state of the practice or
standard at this point.” AR 0001982 (Testimony of Perlic). The EISs
include a readable and concise explanation of the term Level of Service,
including that “[t]he letter “A™ is used to describe the least amount of
congestion and best (quickest) operations and the letter “F” indicates the
most congestion and worst (slowest) operations.” AR 0020650 (Villages),
AR 0020923 (Lawson Hills). It is preposterous for TRD to complain that
the LOS system is not meaningful to the general public, when the system
is based on common, schoolhouse letter grades. The Washington Supreme
Court has previously upheld an EIS against a similar challenge,
concluding that the appellant’s “criticism is one of detail — asserting that

the FEIS lumped the impacts on traffic into the phrase *Worse LOS F’.”

0 At worst, any omission here is “unfortunate but not fatal” just as was the omission of
impacts on open space described in Mentor v. Kitsap Co., 22 Wn. App. 285, 290-91, 588
P.2d 1226 (1978).
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Citizens Alliance to Protect Our Wetlands v. City of Auburn, 126 Wn.2d
356, 368-69, 894 P.2d 1300 (1995) (affirming adequacy of a 78 1-page
long EIS including a 42-page discussion on the traffic impacts for the
Emerald Downs Racetrack, ultimately summarized with the challenged

phrase “Worse LOS F.”)

c. Construction traffic will be analyzed as part of subsequent
phased reviews.

TRD argues the EISs should have considered construction traffic
impacts. TRD Brief, pp. 65-68. TRD’s own witness, Mr. Nolan, testified
that construction traffic impacts typically should be evaluated at the time
in a phased development that the construction methodology is understood,
including whether it has become possible to “*balance” cut and fill on the
site so as to reduce traffic generation. AR 0000464-65. TRD failed to
produce evidence that addressing construction impacts at the MPD Permit
“stage of environmental review would result in a more effective
mitigation.” AR 0024624. Given the high level nature of the MPD
Permits, it is not necessary, or feasible, to identify impacts associated with
construction traffic or road closures associated with transportation
improvements. In fact, some of the roads that may be used in the future
for construction vehicles do not even exist yet. AR 0020655, AR 002930
(showing hashed “planned roadways™). As recognized by the Hearing
Examiner, the City of Black Diamond Engineering and Construction
Standards, Section 1.17, require a traffic control plan prior to commencing

physical construction. AR 0024624. The EISs need include only
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information sufficiently beneficial to the decisionmaking process to justify
the cost of its inclusion. The City determined that information regarding
potential construction impacts was not necessary at this time because the
impact is better evaluated in the later phased review anticipated by City
Code and SEPA. BDMC 18.98.070(c), WAC 197-11-060(5)(c)(ii), and
See Section V.A.1.c., supra. The City’s decision is entitled to substantial
weight.

d. Analysis of Alternatives was adequate.

TRD argues that the EISs’ analysis of traffic fails to give enough
attention to Alternatives 3 and 4. Yarrow Bay responds at Section

V.A.1.d., supra.

e. Traffic mitigation measures will be implemented.

TRD argues that the EISs need to evaluate the feasibility of
funding and building the long list of intersection and roadway projects
imposed as mitigation measures. TRD Brief, pp. 69-72. The Examiner
was correct in concluding that the EISs need not evaluate the feasibility of
implementing mitigation measures. AR 0024622-623 (Villages EIS
Conclusion No. 10), AR 0024690 (Lawson Hills EIS Conclusion No. 10);
see also, WAC 197-11-448(3) (methods of financing proposals not
included in EISs). The Court of Appeals has recognized that SEPA is a
procedural statute that does not demand a substantive result in government
decision making, including no requirement that an EIS provide reasonable
assurances that mitigations imposed would actually occur. Glasser v. City

of Seattle, 139 Wn. App. 728, 741-42, 162 P.3d 1134 (2007).
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TRD argues that if the traffic mitigation projects are not built, the
traffic impacts will be far worse, citing AR 0021381, which shows the
LOS difference between a mitigated and unmitigated intersection. The
assertion of TRD (Brief, pp. 70-71) that there is no funding available for
certain 4-lane improvements to SR-169 rendering those improvements
speculative is unrelated to the mitigation imposed on the MPD Permits.
The only lane improvements along SR 169 that are part of the MPD
Permits’ mitigation are included as mitigation projects controlled by the
City of Maple Valley. See, AR 0027299-303, and see Yarrow Bay’s
Supplemental Designation of Clerk’s Papers.” TRD's own witness, Mr.
Pazooki, confirmed that funding for lane improvements along SR 169 can
come from cities like Maple Valley. AR 0001174-75.

The MPD Permit conditions assure mitigation will be built.
Yarrow Bay must “construct any new roadway alignment or intersection
improvement™ that is depicted in the City’s Comprehensive Plan and
necessary to maintain the City’s LOS. AR 0027298 (Condition No. 10),
AR 0027466 (Condition No. 9). Yarrow Bay is also responsible for the
mitigation projects outside the City of Black Diamond, where Yarrow Bay
can assure construction of those projects by entering a separate mitigation

agreement with the applicable agency or by paying its proportionate share

3! On March 11,2013, Yarrow Bay filed a Supplemental Designation of Clerk’s Papers,
including Sub Number 40, a Declaration from Counsel for the City of Maple Valley
which summarizes the process in which Yarrow Bay and Maple Valley reached a
mitigation agreement for Maple Valley projects, including lane improvements along SR
169, and provide a copy of that agreement.
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toward construction of projects in other jurisdictions. AR 0027290
(Condition No. 15), AR 0027467 (Condition No. 14).

The MPD Permits are conditioned to require that transportation
mitigation projects are built at the same time as the development (i.e., that
the mitigation is “concurrent™). AR 0027306 (Condition No. 20), AR
0027307 (Condition No. 25). TRD’s complaints about the City’s
concurrency program (TRD Brief, p. 71) are misplaced because the EISs
could only evaluate the MPD Permits under existing standards. If the City
chooses, later, to lower its LOS standards, the City will need to conduct
SEPA review for that action. Finally, the MPD Permit conditions mandate
multiple new tests and reviews to assure that the transportation mitigation
is working, and if not, to impose different or additional mitigation. AR

0027298-0027308, particularly Condition Nos. 10, 15, 17, 20, and 25.

f. The LOS Analysis was Complete.

TRD argues that the LOS analysis should have covered more than
a single PM peak hour, that the analysis should have covered the AM peak
hours as well, and that the use of intersection averaging somehow masked
the true extent of impacts. TRD Brief, pp. 60, 72-74. The EISs plainly
disclose that the PM peak hour is studied because “it represents the period
when traffic is heaviest. We use this time of day in our planning to ensure
that future conditions won’t be worse than what we study.” AR 0020665,
AR 0020925. Analysis of traffic during additional PM hours would
simply show the intersections functioning better than during that worst

hour.
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TRD is wrong when they allege that no AM traffic analysis was
conducted. First, analysis of the PM peak hour -- which is the worst hour
all day -- encompasses the lesser traffic in the morning. AR 0020665, AR
0020925. Second, where the EIS authors were concerned that the PM
peak hour LOS analysis would not cover the AM impacts, the TTRs did
analyze the AM peak hour traffic at multiple intersections, and explained
that the mitigation designed to alleviate impacts during the PM peak hour
would have even greater benefits during the AM peak hour. AR 0016333-
341 (Villages TTR), see also, AR 0002035-37 (Perlic Testimony
regarding Lawson Hills TTR).

Finally, the testimony of TRD’s own expert does not support
TRD’s argument to this Court that the EISs should have included analysis
based on failure of a particular “leg” of an intersection rather than the

entire intersection. As concluded by the Examiner:

Whole intersection failure was sufficient to establish
necessary mitigation. The City’s LOS standards for
intersections applies to the whole intersection, and [the
City’s expert] Mr. Perlic and [TRD’s expert] Mr.
Tilghman both testified that it is standard practice to
analyze the entire intersection because mitigation is tied to
failure of [the] whole intersection. While Appellants would
have the FEIS also examine the various legs of each
intersection, such detail is inappropriate for the FEIS itself;
this analysis is included in the Transportation Technical
Report. Analysis of LOS at intersections contained a
reasonably thorough discussion of significant aspects of
probable environmental consequences.

AR 0024621 (Villages EIS Conclusion No. 5), AR 0024689 (Lawson Hills
EIS Conclusion No. 5).
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TRD’s arguments fail to articulate a basis for this Court to reverse
the Examiner’s findings and conclusions regarding the impacts resulting
from increased traffic volumes and decreased levels of service upon an
“unprecedented number” of intersections, and the identified mitigation.
AR 0024617:21 — 0024618:4 (Villages Finding 15), see also AR 0024685
(Lawson Hills Finding 15). AR 0024620 and 0024621 (Villages
Conclusion Nos. 1 and 3), AR 0024688 and 0024688 (Lawson Hills

Conclusion Nos. 1 and 3).

4. Potential Noise Impacts were thoroughly analyzed and
Appropriate Mitigation was imposed.

a. TRD’s challenge to EIS Adequacy Regarding Noise must be
dismissed because TRD cannot demonstrate Prejudice.

Under SEPA, an administrative appeal to the Examiner must be
filed before “judicial review of any SEPA issue that could have been
reviewed under the [City’s] procedures.” WAC 197-11-680(3)(c);: RCW
43.21C.075(4); see also RCW 36.70C.070(2)(d) (requiring exhaustion of
administrative remedies to have standing under LUPA). Only two SEPA
appeals were made to the Examiner that mentioned noise issues: the
Clifford Appeal (AR 0003669-87) and the Harp Appeal (AR 0003571-84).
The Clifford Appeal raises noise impacts as an issue only with regard to
noise generated from proposed schools. AR 0003680. TRD abandoned
that issue by failing to raise it in its LUPA Petition. CP 67 and 69. The

Harp Appeal alleged that The Villages FEIS™ did not adequately address

*2 No one appealed or otherwise contested the sufficiency of the noise analysis for the
Lawson Hills MPD. Consequently, only the noise impact analysis in The Villages EIS is
before the Court.
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the impact of construction noise on their property, the location of the
sources of expected noise affecting their property, and the duration of
construction noise upon their property. AR 0003578; see also, AR
0024612 and 0024608 (Examiner Decision concluding Harp Appeal
limited to three residences); AR 0020665 (TV EIS at 3-29) (addressing the
area that includes the three residences identified in the Harp Appeal).>
TRD cannot demonstrate prejudice because the parties to the Harp
appeal no longer live on the property identified in their appeal. Cindy
Proctor moved to Enumclaw during the MPD hearings. AR 0014199, AR
0013976 (Proctor comments noting “Moving to...Enumclaw, WA 98022
3/20/10™). Mr. Harp, sadly, has passed away. Mrs. Harp sold her house
and moved in April of 2012. See Yarrow Bay’s Supplemental Designation
of Clerk’s Papers.™ Since no party still lives on the lands designated in
the Harp appeal, no party can demonstrate prejudice as required by RCW
36.70C.060(2)(a) and Moss v. City of Bellingham, 109 Wn. App. 6, 31
P.3d 703 (2001). Accordingly, TRD’s claims regarding noise should be

dismissed.

b. If the Court Reaches the [ssue of Noise Impacts, The Villages
EIS Adequately Evaluated Noise.

%3 The Harp property was located in a finger of land between two portions of The
Villages MPD site, south of Roberts Drive (which road is sometimes labeled on maps as
Auburn-Black Diamond Road), and east of the existing neighborhood of Morganville.
AR 00275009.

** On March 11,2013, Yarrow Bay filed a Supplemental Designation of Clerk’s Papers,
including Superior Court Sub Number 122, which is a declaration from one of Yarrow
Bay’s attorneys, documenting these facts.
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In the event that the noise issue is reviewed by the Court, Yarrow
Bay responds. TRD argues that the Examiner determined the EIS failed to
adequately address noise, but excused that failure because only a few
people would be affected and because future mitigation would address
impacts. TRD Brief, pp. 74-77. Again, the actual words of the
Examiner’s decision show that TRD’s claims are without merit. AR
0024580-86 (especially AR 0024583), and AR 0024608-612. The
Examiner properly concluded that the EIS disclosed that construction
noise impacts could be severe on the only affected property about which
an appeal was filed, that the only information missing was the duration of
the noise impacts, but that the loudest activities—tree clearing—would be
short in duration. /d. Thus, the Examiner properly found the absence of a
duration analysis to be minor, and unfortunate but not fatal. /d. The EIS
noise study describes the existing noise levels in the area of the proposed
development, the expected effects of construction-related noise on nearby
uses, the projected traffic noise outside the MPD sites, and options for
reducing noise disturbance from short and long term noise sources. AR
0020661-70; see also AR 0024611.

TRD argues that the EIS is inadequate because it does not include
a site-specific analysis of the impacts of truck traffic noise on every
potentially affected property along the probable truck haul routes. TRD
Brief, p. 76. In fact, potential noise impacts from construction activities
(including use of dump trucks) are disclosed and discussed in the EIS. AR

0020664-67. The potential sound levels from construction activities are
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set forth in Exhibit 3-12. AR 0020665. The table includes the sound
levels that may be expected at three distances. This information, including
the disclosure that the farther away a noise receptor is from a noise
generator the less impact the noise generator has on the receptor, is
certainly sufficient to inform decision makers of potential noise levels at
any given location. The EIS must contain a reasonably thorough
discussion of impacts but a complete EIS need not evaluate every possible
scenario or conduct a “worst case analysis.” Solid Waste Alternative
Proponents (SWAP) v. Okanogan County, 66 Wn. App. 439, 447-48, 832
P.2d 503 (1992) (citations omitted). Nor must an EIS exhaustively
describe in words every potential impact. Concerned Taxpayers Opposed
to the Modified Midsouth Sequim Bypass v. State Dept. of Transp., 90 Wn.
App. 225, 233-34, 951 P.2d 812 (1998) (holding that though the FEIS did
not describe in words the impacts of the four routes, the detailed maps
were sufficient to inform decision makers that three of the routes would
destroy a historic building).

Here, the Villages EIS also indicates that construction noise would
be temporary and that the increase in noise levels depends on the type of
equipment used and the amount of time it is in use. AR 0020665 (TV
FEIS pg 3-12). At any given off-site property, construction noise will
necessarily be intermittent and temporary, and so would not comprise a
“continuous™ exposure source. This sort of intermittent and temporary

potential adverse effect is not usually determined to represent a significant
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environmental impact under SEPA. AR 0002051-53 (Testimony of
Richard Steffel).

TRD also argues that the Examiner erred by concluding that
subsequent studies and corresponding mitigations would address noise
impacts. TRD Brief, pp. 76-77. In support of its argument, TRD cites
Protect Key West, Inc. v. Cheney, 795 F. Supp. 1552 (S.D. Fla. 1992). In
Protect Key West, the Navy proposed construction of 160 homes for
military personnel on 28.65 acres of land in Key West, Florida, but rather
than prepare an EIS, relied on an 11-page environmental assessment
(“EA™) that summarily concluded that the project would have no
significant adverse environmental effect. The Court held that the EA was
“wholly inadequate™ and the Navy’s attempt to subsequently append the
EA with studies produced later to justify its decision not to prepare an EIS
violated the letter and intent of NEPA. /d. at 1559. In sharp contrast, here,
a substantial, detailed EIS was prepared that discloses noise impacts and
then mitigation conditions were imposed on the MPD Permits.
Washington courts applying SEPA have allowed the use of future studies
as a mitigating condition. For example, in West 514, Inc. v. City of
Spokane, 53 Wn. App. 838, 770 P.2d 1065 (1989), a Mitigated
Determination of Non-Significance (*“MDNS”) was issued for a proposed
shopping mall development. A condition of the MDNS required future air
quality studies, “which when met will confirm that the project will not
have a significant adverse environmental effect.” Id. at 844. On appeal to

the Court of Appeals, opponents of the proposed development argued that
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it was error for the county to issue the MDNS when it was “conditioned on
future environmental studies which in and of themselves had no mitigating
effect.” Id. at 848. Opponents argued “this procedure allowed the County
to make a determination of nonsignificance before the full impact of the
mall was understood,” but the Court of Appeals disagreed, holding that the
county could issue the MDNS with the condition requiring future air
quality studies. Id. at 849.

The noise impacts at issue in this case are far less controversial
than the future studies allowed under West 514. Here, future studies were
not required to justify not issuing an EIS. Rather, a detailed EIS was
issued. The EIS discussion of noise impacts was adequate for phased
review because not only will additional SEPA review of noise impacts on
specific properties occur with subsequent implementing permit
applications, but also the MPD conditions of approval mandate that certain
noise mitigation be provided at the time of later construction. AR

0024612, AR 0024583, AR 0027310-311.

5. TRD did not Appeal on Grounds of Alleged Inadequacy of the
City’s Response to EIS Comments, but even if a Proper Appeal
was made, TRD’s Claims fail.

This Court should not consider TRD’s allegations asserting
inadequacies in response to comments on the EISs because “the adequacy
of FEIS response to comments were not included in any of the SEPA
appellant appeal statements™ for either The Villages or Lawson Hills. AR

0024635 (Examiner’s EIS Finding 2), AR 0024701 (Examiner’s EIS
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Finding 2). Yarrow Bay concurs with the Examiner’s conclusions that
“nothing in the record establishes that the DEIS comments properly
presented issues [which] were inadequately addressed in the EIS.” and that
the single comment that might have come close was “not enough to render
[the EIS] inadequate.” See AR 0024635 (Examiner’s EIS Conclusions 2
and 3), AR 0024702 (Examiner’s EIS Conclusions 2 and 3).

Under WAC 197-11-560, the City is to “consider” comments, and
“respond” by any one of a number of means, including modifying the EIS
or explaining that no response is required: the City may respond
individually, in groups, by cross-reference, or by other method. The
Supreme Court has held it harmless error when a county made no response

whatsoever to comments on a draft EIS:

Procedural errors occurring during the EIS process are
reviewed under the rule of reason. Where such errors are
not consequential, they must be dismissed as harmless. See
Mentor v. Kitsap Cy., 22 Wn. App. 285, 290-91, 588 P.2d
1226 (1978). Although the County failed to respond to
specific comments on the CDL/woodwaste DSEIS, it did
respond to other general comments on handling CDL
waste, and made some modifications and additions to the
final EIS as a result. Under the rule of reason. we conclude
the County’s failure to respond to comments on the
CDL/woodwaste DSEIS does not render the [Plan] EIS
inadequate.

Klickitat County Citizens Against Imported Waste v. Klickitat County, 122
Wn.2d 619, 638, 860 P.2d 390 (1993).

Pursuant to WAC 197-11-560, the City’s broad discretion over the
form of response to comments did not obligate the City to respond to

comments that did not warrant a response, such as comments directed at
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future or different proposals. Even one of TRD’s County witnesses
conceded that when King County prepares an EIS, the County does not
actually do all of the additional analysis requested by every single
comment filed on the draft EIS. AR 0000471:4-7. Also, TRD complains
about the nature of response to written comments made, not by TRD’s
members, but by agency staff from King County and the Washington State
Department of Transportation. Neither King County nor the Washington
State Department of Transportation chose to appeal the adequacy of either
EIS. Lack of certain agency comments bars that agency from later appeal,
and lack of comments from other agencies is “construed as lack of
objection to the environmental analysis.” WAC 197-11-545. Likewise,
common sense supports that lack of an appeal by an agency means that the
agency has no further objection and neither should TRD.>

TRD’s citation to NEPA case law is, again, misplaced. TRD Brief,
p. 39. NEPA regulations have different response requirements than
SEPA, requiring discussion of “any responsible opposing view which was
not adequately discussed in the draft statement.” 40 C.F.R. § 1502.9(b). In
each of the cases cited by TRD, the EISs at issue failed to discuss in any
meaningful way comments by federal and state agencies with expertise,

that included evidence contrary to that relied upon in the applicable EIS.*

*> Yarrow Bay notes that it is the position of the overall agency that is legally relevant,
not whatever complaints might be raised by individual agency employees.

% See Western Watersheds Project v. Kraayenbrink, 632 F.3d 472 (2011) (holding the
Bureau of Land Management failed to consider and respond “objectively and in good
faith” to concerns raised by its own experts, U.S. Fish and Wildlife Service, the
Environmental Protection Agency, and state agencies); Center for Biological Diversity v.
U.S. Forest Service, 349 F.3d 1157 (2003) (holding U.S. Forest Service failed to
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In sharp contrast, here, the EIS comment responses are not governed by
the NEPA’s CEQ regulations, the City did provide substantive responses
to comments that actually addressed environmental review of the MPD
Permit proposal, and TRD’s objections are to matters where an agency
raised a question or asked for more review, rather than presented contrary
analysis. In addition, here, the MPD Permits will be followed by
subsequent more detailed implementing permits, all subject to phased
review under SEPA.

Because more specific implementing proposals will occur at a later
time, the City’s response to comments on the MPD Permits under
consideration were appropriately limited to the environmental effects that
can be meaningfully evaluated at the MPD Permit stage. WAC 197-11-
784. For example, TRD cites King County’s comment (AR 0023500)
alleging a possible impact on a regional trail from a possible infiltration
pond, and TRD complains the City did not respond. TRD Brief, p. 40.
But, as disclosed in the MPD and EIS, the location of the pond is subject
to later permitting and review, and the pond might be sited in an alternate
location. AR 0016752-65, AR 0017158, AR 0017183-237. Moreover,
The Villages MPD Condition No. 78 (AR 0027314) expressly obligates

Yarrow Bay to obtain all necessary permits from King County for this

specifically mention or discuss detailed challenges to Service’s conclusion regarding bird
habitat filed by Arizona Game and Fish Department and U.S. Department of Fish and
Wildlife Service); Seartle Audubon Society v. Espy, 998 F.2d 699 (1993) (holding the
U.S. Forest Service failed to address in any meaningful way scientific evidence prepared
for the U.S. Fish and Wildlife Service that concluded owl population was declining more
quickly than anticipated in the challenged owl management plan).
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pond in this location. It is only at the time that the pond itself is subject to
permit review that it will be a “proposal™ ripe for SEPA review and
analysis of any potential impacts. The County’s comment was simply
beyond the scope of the EIS. TRD’s remaining complaints (listed at TRD
Brief, pp. 40-44) similarly do not warrant a more detailed response or
were appropriately responded to consistent with the relationship of the
comment to the MPD Permit proposal.

TRD next argues that the Examiner’s conclusions that responses to
comments were adequate are due no deference because the Examiner did
not discuss the “specific items that formed the bases of this part of the
SEPA inadequacy claim.” TRD Brief, p. 44. TRD’s argument ignores the
fundamental problem with TRD’s case: TRD did not raise “the adequacy
of FEIS response to DEIS comments” as an appeal issue, and TRD
presented “nothing in the record to suggest that the City failed to address
DEIS comment letters that raised significant adverse environmental
impacts that were not adequately addressed in the EIS.” AR 0024635
(Examiner’s EIS Findings 2 and 3). The Examiner had no specific items
to discuss because TRD both failed to raise this issues in proper appeals

and failed to provide any relevant evidence.

B. The MPD Permits are Consistent with the Comprehensive Plan
Provisions calling for Incremental Development, Retention of
Natural Setting, and Small Town Character.

Black Diamond’s 2009 Comprehensive Plan (Appendix C)

includes four themes relevant to TRD’s arguments. First, the Plan
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anticipates “significant residential growth™ (Comp. Plan, p. 3-7) in the
City limits “as a result of the Master Planned Developments (MPDs)”
(Comp. Plan, p. 3-1) by the year 2025. Second, the Plan establishes that
MPD densities “are intended to be urban in nature (minimum of 4
dwelling units per gross acre) . ..." Comp. Plan, p. 5-13. Third, in
planning for and managing such growth, the Comprehensive Plan notes
the “City will apply several fundamental principles to retain its small town
character, as follows: [r]etain the natural setting; [d]efine features and
landmarks; [p]rovide mixture of uses and continuity of form; [cJontinue
compact form and incremental development; [m]aintain pedestrian scale
and orientation; [and p]rovide opportunities for casual meeting and
socializing.” Comp. Plan, pp. 5-7 to 5-8 (emphasis added). Finally, in
order to implement these six fundamental principles to retain small town
character, the Plan directs the City to “[d]evelop and enforce regulations
consistent with the character and scale of the community and [to] use
design guidelines to help shape development.” Comp. Plan, p. 5-33.%
Implementing its Comprehensive Plan, the City adopted the Master

Planned Development Framework Design Standards and Guidelines

(“MPDFDSG”) (AR 0016096-115), BDMC 18.98, and its 2009

%7 See also Comp. Plan, p. 1-10 (“The essence of the historical community will be
perpetuated through the use of design guidelines for new development.”) (emphasis
added); p. 2-16 (“Utilize the Black Diamond Design Guidelines and Standards as the
standards to determine the design features of commercial, office, and industrial uses and
as guidance in designing residential development in the UGA.”) (emphasis added); p. 5-
10 (“Design guidelines will provide methods and examples of how to achieve design
continuity and to reinforce the identity of the City as a rural community.”) (emphasis
added).

£02175287.D0C:11 } 63




Engineering Design and Construction Standards, including provisions to
specifically preserve small town character. The City Council Conclusions
of Law Nos. 16 and 27 confirm that the MPDs implement and satisfy the
Comprehensive Plan policies and the MPDFDSG. including implementing
small town character policies. AR 0027249, 0027256-57 (Villages
Conclusion Nos. 16 and 27); AR 0027420, 0027427-28 (Lawson Hills);
AR 0027284-95 (Villages Conclusion Nos. 73 to 96); AR 0027454-64
(Lawson Hills). Itis TRD’s burden under LUPA to establish that these
conclusions are erroneous or not based on ““a sufficient quantum of
evidence in the record to persuade a reasonable person that the declared
premise is true.” Phoenix Development, 171 Wn.2d 820, 829, 256 P.3d
1150 (2011) (citing Wenatchee Sportsmen Ass’'n v. Chelan County, 141
Wn.2d 169, 176, 4 P.3d 123 (2000)). TRD rarely cites to the record, and
fails to meet its burden.

The City’s Comprehensive Plan reflects a policy preference to
retain “small town character™ and preserve the natural setting. Comp.
Plan, pp. 2-5, 4-1, 5-7, 5-8, 5-33, 5-38, 5-49, 5-50, 7-49. However, as
recognized by both the City Council and Hearing Examiner, nothing in the
Comprehensive Plan requires “rural densities or suggest that they
supersede the more specific comprehensive plan policies and [s]tate
mandates requiring urban densities.” AR 0024892-93. Instead, according
to the City Council and the Examiner, the City’s MPD regulations must be
read in such a way that “harmonizes the requirement for urban densities

with the objective of maintaining small town character.” /d.
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BDMC 18.98.010(L) implements these general standards of the
Comprehensive Plan by noting that MPDs should incorporate the same
design principles “all as identified in the book Rural By Design by Randall
Arendt and in the city’s design standards.” As approved and conditioned
in the MPD Permits, The Villages and Lawson Hills MPDs implement all
six*® of these principles demonstrating that The Villages and Lawson Hills
MPDs were designed to implement small town character principles and
retain the natural setting. AR 0027258-59 (Conclusion of Law No. 27,
Villages MPD); AR 0027429 (Conclusion of Law No. 27, Lawson Hills
MPD).”

1. “Retain the natural setting.” and “Future development is

likely to occur in numerous “villages” separated by sensitive areas and

treasured places.” Comp. Plan, pp. 5-7 and 5-8. The City’s MPD
regulations, as well as Sensitive Areas Ordinance (BDMC Chapter 19.10),
contain provisions that further the principle of retaining the natural setting.
The Villages and Lawson Hills MPDs are compliant with both
ordinances.®” Within The Villages, 507 acres of on-site open space is
provided and only half an acre of wetland will be disturbed. AR 0020618.

Within Lawson Hills, 138 acres of on-site open space is provided and only

% Principles 5 and 6 are discussed, together, below.

3 See also AR 0024924 (Hearing Examiner MPD Recommendation, Conclusion of Law
No. 23, Villages MPD); AR 0027814-25 (City Council, Testimony of Lauri Felhberg);
AR 0000982-94 (Hearing Examiner, Testimony of Lauri Fehlberg).

50 See AR 0024141-55 (Villages MPD application, Ch. 2); AR 0023762-75 (Lawson Hills
MPD Permit application, Ch. 2); AR 0027247 (Conclusion of Law No. | 1(B), Villages
MPD); AR 0027418 (Conclusion of Law No. 11(B), Lawson Hills MPD).
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an acre of wetland will be disturbed. AR 0020894. Thus, the allegation
(TRD Brief, p. 84) that the MPDs do not “retain any natural vegetation or
protect the “varied topography” on site™ is unsupported by the record.

The Villages™ and Lawson Hills” open space anci sensitive areas are
natural neighborhood separators.®' Moreover. despite allegations to the
contrary (TRD Brief, p. 85), the MPDs will fit “within the environment
rather than on top of it,” in accordance with one of the Rural by Design
principles. For example, The Villages MPD has a substantial series of
wetlands that run throughout the project site like fingers. AR 0027509.
The Villages and Lawson Hills MPDs are not modifying these sensitive
areas in order to accommodate traditional development patterns, but rather
the built environment is integrated around the existing configuration of
sensitive areas. Similarly, the MPDs’ internal road networks gently curve
and wind around the open space areas. AR 0027509.

Contrary to TRD’s allegations, Yarrow Bay will not, and is

prohibited from, taking down major hillsides to level the site. The City

°! Notably, the two figures referenced by TRD in its Opening Brief at page 79, footnote
19 from the Rural by Design book (Figures 7-2 (AR 0014092) and 7-3 (AR 0014092))
are exactly what the City Council approved in The Villages and Lawson Hills MPD
Permits. There is development, it is dense, and clustered with areas of open space
between. The depictions of people and buildings on pages 3-5 through 3-7 of the Villages
MPD Permit application are focused on The Villages Town Center, which strongly
resembles the clustered development in the middle of the aerial view of the “creative
development™ page (Figure 7-3 (AR 0014092)). See AR 0024164-66 (Villages MPD
Permit application, pp. 3-5 — 3-7). If a viewer zooms out and takes a higher aerial view
of the MPDs" land use maps, there are parks and green spaces inside the Town Center,
and copious natural areas and parks outside the Town Center that separate development
parcels. See AR 0027509 (Villages MPD Land Use Plan); AR 0027508 (Lawson Hills
MPD Land Use Plan); AR 0024163, 72-74 (The Villages MPD Permit application, pp 3-
4,3-13 - 3-15).
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Council adopted a condition requiring an overall grading plan be
submitted prior to the first MPD implementing project approvals and that,
as part of that grading plan, the balance of cut-and-fill cannot exceed the
other by more than 20 percent. AR 0027319 (Condition of Approval No.
110, Villages MPD); AR 0027487 (Condition of Approval No. 110,
Lawson Hills MPD). In addition, all implementing projects for The
Villages and Lawson Hills MPDs are required to comply with the City’s
Tree Preservation Ordinance (BDMC Ch.19.30) per the terms of BDMC
18.98.195(A).

2. “Define Features and Landmarks.” Comp. Plan, p. 5-8.

The Comprehensive Plan acknowledges that fundamental elements of
small town character are distinguishing features and landmarks. The
Comprehensive Plan states: *“The City’s distinguishing characteristics
include its history as a coal mining town and traditions associated with
that history; views of Mount Rainier; and the geography of natural
features that define the southern and western edges of the original
townsite.” Comp. Plan, p. 5-9. Likewise, The Villages and Lawson Hills
MPDs include defining features and incorporate characteristics of the
existing community. For example, elements of The Villages Town Center
include elements of “old town™ architecture and the elongated roundabout
located just past The Villages Town Green creates a strong community
landmark. AR 0024172. The design of major roads within the MPDs are
oriented to take advantage of southerly views to Mount Rainier (AR

0027509), further incorporating this element of the City’s vision.
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3. “Provide Mixtures of Uses and Continuity of Form.”

Comp. Plan, p. 5-7. The Villages and Lawson Hills MPDs contain a
mixture of uses and provide the continuity of form envisioned within the
Comprehensive Plan. AR 0024142-44, 0024158-203 (Villages); AR
0023763-65, 0023777-810 (Lawson Hills).®* The Lawson Hills MPD also
provides continuity of form by mimicking the existing residential area,
known as Lawson Hill, with a variety of housing types and sizes. AR
0023763-65, 0023777-810. The more intense commercial land uses
associated with the Lawson Hills MPD are appropriately located closer to
the State Route 169. AR 0000982-94 (Testimony of Lauri Fehlberg).63
The uses provided in The Villages MPD Town Center area are the mix of
uses supported by the Comprehensive Plan. AR 0024142-44, 0024 158-
203.% Yarrow Bay’s inclusion of neighborhood commercial in limited
amounts also furthers the goals of the Comprehensive Plan, p. 5-40, Policy
LU-25. AR 0024142-44, 0024158-203 (Villages MPD Permit
application); see also AR 0000982-94 (Hearing Examiner, Testimony of
Lauri Fehlberg). Finally, the continuation of commercial and business
park/light industrial uses in the Lawson Hills North Triangle and Villages

North Property help achieve not only the City’s targets for employment,

% See also, AR 0027814-25 (City Council, Testimony of Lauri Felhberg); AR 0000982-
94 (Hearing Examiner, Testimony of Lauri Fehlberg)

% See Comp. Plan, pp. 5-37 and 5-40. Comp. Plan Policy LU-28 encourages community
commercial development within the SR 169 Community Commercial area.

& See Comp. Plan, pp. 5-32, 5-33, 5-40, 5-41; see also p. 5-40 (Policy LU-24).
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but the desire for the City to be self-sufficient. AR 0000983-94 (Hearing
Examiner, Testimony of Lauri Fehlberg).”

4. “Development should continue compact form and

incremental development.” Comp. Plan, p. 5-8. The traditional pattern of

development within Black Diamond comprises small lots in traditional
grid patterns, developed at a predominant density of about 6 dwelling units
per acre. Comp. Plan, p. 5-4. The existing town was developed in a
manner that preserved large tracts of mining land and located residences
near services. Within The Villages, the most dense and compact
development is similarly located nearest the Town Center, which offers
shopping and other services. AR 0027509. Both MPDs also include
limited neighborhood commercial, such as corner stores, to be located

Sy 5 i f
within residential areas.®®

Just as the existing town is defined by natural
topographic landforms, so are the Villages and Lawson Hills MPDs,
which utilize sensitive areas and open spaces to define and separate
neigﬁborhoods.E'7

Contrary to TRD’s opinion, the concept of “incremental
development™ does not require limiting growth, but instead necessitates a

phased approach to development that the City has incorporated into

BDMC Chapter 18.98 and that Yarrow Bay has incorporated into The

% See Comp. Plan, pp. 5-39 through 5-44.

% See AR 0024181 (Villages MPD Permit application, p. 3-22); AR 0023790 (Lawson
Hills MPD Permit application, p. 3-11).

%7 See AR 0024157-203 (Villages MPD Permit application, Ch. 3); AR 0023777-810
(Lawson Hills MPD Permit application, Ch. 3).

102175287.DOC:11 ) 69



Villages and Lawson Hills MPDs.*® The Comprehensive Plan provides
that a master planned development approval is to be “developed to guide
unified development over a period of many years” (Comp. Plan, p. 5-13)
and BDMC 18.98.195 mandates an incremental and phased build-out over
15 to 20 years. As specifically approved by the City Council in the MPD
Permits at MPD Condition of Approval No. 3, the MPDs are in fact
phased development projects. AR 0027297; AR 0027465.%°

The City Council imposed numerous conditions that ensure
incremental and phased, responsible development. For example, at the
beginning of each MPD phase: (i) a detailed schedule for construction of
infrastructure must be provided;-"0 (i1) an overall grading plan must be
reviewed and approved;’' (iii) a model must be run to test what
transportation infrastructure is required;’” and (iv) a fiscal impact analysis

must be produced.?3

® TRD also alleges that the MPDs are “likely to necessitate a widening of SR 169"
contrary to the intent of the City’s Comprehensive Plan. TRD Brief, p. 82. This allegation
is again unsupported by the record. The traffic improvements anticipated for, and
required to be constructed by, the MPDs are set forth in the MPD Conditions of
Approval. See, e.g., Villages Condition No. 15 AR 0027299-301. Widening SR 169
through the middle of Black Diamond is not part of this list of transportation
improvements.

 See also AR 0024299-3 14 (Villages phasing plan); AR 0023885-900 (Lawson Hills
phasing plan).

™ AR 0027307, 0027325 (Conditions of Approval Nos. 29 and 164, Villages MPD); AR
0027493 (Condition of Approval No. 169, Lawson Hills MPD).

" AR 0027319 (Condition of Approval No. 110, Villages MPD); AR 0027487
(Condition of Approval No. 110, Lawson Hills MPD).

AR 0027307 (Condition of Approval 25, Villages MPD); AR 0027475 (Condition of
Approval 24, Lawson Hills MPD).

" AR 0027323-24 (Condition of Approval No. 156, Villages MPD); AR 0027492
(Condition of Approval No. 160, Lawson Hills MPD).
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The type of incremental growth demanded by TRD does not meet
the growth timelines set out in the City’s Comprehensive Plan. This fact is
acknowledged by the City Council in Conclusion of Law No. 27(A)(ii) of
both The Villages and Lawson Hills MPD Permits.” Contrary to TRD’s
position, throughout the Comprehensive Plan the City repeatedly
recognizes that considerable growth may occur within the City in the next
twenty years (Comp. Plan, pp. 1-1, 3-7, 5-4, 5-47): “By 2025, the City is
expected to grow to a population of 16,980 residents. Much of the growth
will occur as a result of Master Planned Developments (MPDs) in areas
annexed to the City in 2005 . ..” Comp. Plan, p. 3-1. See also Comp. Plan,
pp. 3-7 and 5-4. In fact, the Comprehensive Plan openly acknowledges
that the City’s population will more than quadruple between 2007 and
2025. Comp. Plan, p. 3-7. The Comprehensive Plan also anticipates that
large MPDs will occur within the City by 2022. Comp. Plan, p. 2-13. A
15-year term for MPD permit build-out is set by BDMC 18.98.195, with
possible 5-year extension. A fifteen-to-twenty-year planning horizon for
growth and MPD development was fully contemplated and disclosed by
the City’s Comprehensive Plan and land use regulations.

5 and 6. “Maintain Pedestrian Scale and Orientation.” and

“Provide Opportunities for Casual Meeting and Socializing.” Comp.

Plan, pp. 5-7 and 5-8. The Villages and Lawson Hills MPDs foster a

sense of community by providing for pedestrian and bicycle mobility

™ AR 0027258 (Villages MPD); AR 0027428 (Lawson Hills MPD).
102175287.DOC:11 ! 71



throughout miles of trails and on-street facilities, and include numerous
parks, schools and public plazas that create opportunities for neighbors to
interact and socialize. AR 0024143 (Villages); AR 0023764 (Lawson
Hills); see also AR 0000982-94 (Testimony of Lauri Fehlberg). The
Town Center in the Villages MPD is specifically designed with pedestrian
amenities. AR 0024168-69. Large community parks, such as the Town
Green and Lookout Park, provide for larger scale community events. AR
0024170, AR 0023839-40. The MPDs also have neighborhood amenities
such as pocket parks within comfortable walking distances. AR 0024239
(Villages MPD Permit application, p. 5-5); AR 0023837-61.

For all of the above reasons, both the Hearing Examiner and the
City Council concluded that The Villages and Lawson Hills MPDs are
designed in compliance with the design principles set out in Rural by
Design and implement the “small town character” and “retain the natural
setting” goals reflected in the City’s Comprehensive Plan and BDMC Ch.
18.98 and the MPDFDSG."” TRD requests the Court ignore the record
and the City’s detailed conclusions and instead engage in ad hoc
decisonmaking based on the general concepts of “small town character,”
“incremental growth,” and “preservation of its natural setting.” Both the
City Council and the Hearing Examiner previously rejected TRD’s

request.m And such a case-by-case approval procedure has also been

™ AR 0027249, 0027256-59, 0027284-85 (Conclusions of Law, Villages MPD); AR
0027420, 0027427-29, 0027454-64 (Conclusions of Law, Lawson Hills MPD).

70 See AR 0027258-59 (Conclusion of Law 27(v), Villages MPD); AR 0027429
(Conclusion of Law 27(v), Lawson Hills MPD); AR 0024892-93 (Hearing Examiner
MPD Recommendation, Finding of Fact 5(A), Villages MPD).
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rejected by the Washington courts. See Lakeside Industries v. Thurston
County, 119 Wn. App. 886, 897-98, 83 P.3d 433 (2004) (finding proposed
special use permit complied with both the general standards of subarea
plan and specific standards of the County code provisions).”’

The Cingular Wireless v. Thurston County, 131 Wn. App. 756, 129
P.3d 300 (2006) case cited by TRD is not inapposite. In Cingular, the
Court of Appeals, Division 2, upheld the county board’s decision to deny a
special permit for a wireless communication facility (“WCF”) based on
the general standards in the County’s Comprehensive Plan despite the
permit’s consistency with the County’s separate specific standards for
WCFs in the zoning code. The Cingular court distinguished Lakeside
based on its “particular facts,” holding that any conflict between a plan’s
general policy statement and more specific authorization must be resolved
in favor of the more specific authorization. Cingular, 131 Wn. App. at
771,129 P.3d 300. Likewise, BDMC 18.98.080(A)(1) requires that any
conflict between policies, standards or regulations, must be resolved in

favor of the most stringent and specific provisicm.78

"7 See also, Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 35-37, 873 P.2d 498 (1994),
Sunderland Family Treatment Servs. v. City of Pasco, 127 Wn.2d 782, 797, 903 P.2d 986
(1995).

It is a fundamental rule of statutory construction that where a general statute and a
subsequent special statute relate to the same subject matter, the provisions of the special
statute will prevail unless it appears that the legislature intended expressly to make the
general statute controlling. £.g., Wark v. National Guard, 87 Wn.2d 864, 867, 557 P.2d
844 (1976); Hama Hama Co. v. Shorelines Hearings Bd., 85 Wn.2d 441, 447, 536 P.2d
157 (1975); Port Townsend School District No. 50 v. Brouillet, 21 Wn. App. 646, 656,
587 P.2d 555 (1978).
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The Comprehensive Plan concepts of incremental growth, small
town character, and preservation of natural setting are not independent of
the specific standards set forth in BDMC ch. 18.98 or the MPDFDSG. The
City Council’s and Hearing Examiner’s harmonization of the City’s
Comprehensive Plan and MPD-specific regulations was consistent with
Washington State case law and the Black Diamond Municipal Code.”
And the Council properly decided that the MPD Permits met the
applicable standards, to assure incremental growth, small town character,

and preservation of natural setting.

C. The City Council’s Findings and Conclusions on Small Town
Character are More Than Sufficient under Washington Law.

The Villages and Lawson Hills MPD Permits include findings of
fact and conclusions of law which comprehensively address all disputed
factual and legal issues presented in the MPD Permit Hearings from
traffic, to water quality, to noise, to fiscal impacts. Nevertheless, TRD
contends that the City Council’s findings on small town character are
somehow insufficient. TRD Brief, pp. 85-86.

Both BDMC 18.98.060(A)(6) and 18.08.070(A)(3)* require the
City Council to enter findings and conclusions approving,' denying or

modifying a MPD proposal. Washington case law pre-dating LUPA

" TRD’s requested case-by-case approval procedure should also be rejected by this Court
because it is susceptible to a due process void for vagueness challenge. See Anderson v.
City of Issagquah, 70 Wn. App. 64, 851 P.2d 744 (1993) (a statute violates due process if
its terms are so vague that persons of common intelligence must necessarily guess at its
meaning and differ as to its application).

% MPD permits are deemed Type 4 Quasi-Judicial decisions pursuant to BDMC
18.08.070.
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provides that a permit decision must be accompanied by findings of fact
and conclusions of law or reasons for the action.®' Today, the appropriate
standard of review for insufficient findings and conclusions is contained in
RCW 36.70C.130(1)(a), under which the reviewing court must determine
whether “the body or officer that made the land use decision engaged in
unlawful procedure or failed to follow a prescribed process, unless the
error was harmless.” See, Tugwell v. Kittitas County, 90 Wn. App. 1, 13,
951 P.2d 272 (1997). The initial inquiry is whether the City Council’s
findings and conclusions violated the requirements of BDMC
18.98.060(A)(6) and BDMC 18.08.070(A)(3), and, if so, whether the
violation was harmless. /d.

Here, the City Council included 46 findings of fact and 194
conclusions of law totaling 164 pages for both MPD Permits. As
discussed in Section V.B, the Council entered extensive findings and
conclusions confirming that the MPDs were consistent with the City’s
policies and regulations protecting small town character.

TRD seeks to analogize this case to the situation in Weyerhaeuser
v. Pierce County, 124 Wn.2d 26, 873 P.2d 498 (1994). TRD Brief, p. 86.
But, in that case, the hearing examiner’s decision consisted almost entirely
of a summary of the evidence presented, “without any guidance as to how

issues involving disputed evidence were resolved . . .” /d. at 36, 873 P.2d

¥ See Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 35-36, 873 P.2d 498 (1994);
Parkridge v. City of Seattle, 89 Wn.2d 454, 463-64, 573 P.2d 359 (1978); Johnson v. City
of Mount Vernon, 37 Wn. App. 214, 219-20, 679 P.2d 405 (1984); Hayden v. City of Port
Townsend, 28 Wn. App. 192, 194, 622 P.2d 1291 (1981), overruled in part on other
grounds by Save a Neighborhood Env't v. Seattle, 101 Wn.2d 280, 676 P.2d 1006 (1984).
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498.% In stark contrast. the City Council’s findings in this case -- as to
both the Comprehensive Plan and the more specific implementing
MPDEFDSG -- clearly resolved the issues involved.

Moreover, contrary to TRD’s request that this Court remand to the
City so that the policies associated with small town character can be
addressed, each of the courts in Weyerhaeuser, Tugwell, and Hayden
looked at the findings and conclusions of the decision makers
comprehensively — not at the sufficiency of one specific issue or finding.
Here, the relevant question is whether, when viewed as a whole, the City’s
extensive findings and conclusions contained in the MPD Permits®’
resolve the factual disputes presented during the MPD hearings and allow
full judicial review. TRD does not even allege any violation of BDMC
18.98.060(A)(6) and BDMC 18.08.070(A)(3), much less establish that any
alleged violation rises above the harmless threshold of RCW
36.70C.130(1)(a). The MPD Permits’ findings and conclusions are
comprehensive. As such, there is no basis for reversing or remanding the

MPD Permits.

% TRD’s citation to Cingular Wireless v. Thurston County, 131 Wn. App. 756, 129 P.3d
300 (2006) is also unpersuasive. TRD cites Cingular Wireless for the proposition that
Washington law only requires general standards and that provided due process is met
such generality does not excuse a permit applicant from complying with such standards.
See TRD Brief, p. 86, fn. 21. Here, contrary to TRD’s allegations, the City does not
waive the MPDs’ compliance with the Comprehensive Plan’s general small town
character policies identified by TRD. See AR 27258-59 (Conclusion of Law
27(1)(A)(v)). Instead, the City Council interprets these Comprehensive Plan policies and
finds that the MPDs are consistent with small town character as harmonized and applied
through Rural By Design principles and the City’s MPD regulations. In fact, the City
directly responds to TRD’s alleged inconsistencies with these policies and the same legal
argument (raised by Mr. Bricklin below) in Conclusion of Law 27(1)(A)v).

% See, e.g., The Villages MPD Permit, AR 0027169-188, AR 0027242-296.
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D. The MPD Permits Establish that The Villages and Lawson
Hills are Consistent with the Protection of Lake Sawyer.
Yarrow Bay Bears no Burden before this Court.

The City Council’s approval of the MPD Permits, including seven
pages of findings regarding water quality, additional conclusions of law,
and over fifty conditions of approval controlling water quality establish
that Yarrow Bay met its burden below and that The Villages and Lawson
Hills MPDs are consistent with the protection of Lake Sawyer. See AR
0027168-75 (Finding of Fact No. 7, Villages MPD); AR 0027340-47
(Finding of Fact No 7, Lawson Hills MPD); AR 0027312-16 (Conditions
of Approval Nos. 60-85, Villages MPD); AR 0027480-83 (Conditions of
Approval Nos. 62-86, Lawson Hills MPD).

Yarrow Bay bears no burden before this Court. TRD bears the
burden under RCW 36.70C.130 of establishing that the City’s Council’s
decision was not supported by evidence in the record (RCW
36.70C.130(c)) or was an erroneous application or interpretation of the
law under RCW 36.70C.130(b) or (d). TRD fails even to cite the
Council’s Findings and Conclusions, and cannot meet its burden. TRD
Brief, pp. 86-90.

Contrary to TRD’s allegation (TRD Brief, p. 87), there is no
requirement in the City’s Comprehensive Plan or development regulations
that a Master Planned Development applicant demonstrate that its
development “will not cause an increase in phosphorous pollutants
reaching Lake Sawyer (the so-called ‘phosphorous load”).” The only
policy cited by TRD regarding Lake Sawyer is Comprehensive Plan
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Policy NE-6. TRD Brief, p. 87. In order to understand Policy NE-6, it

must be reviewed together with Policy NE-5:

Policy NE-5: Within areas highly susceptible to
groundwater (aquifer) contamination, adopt special
protection measures. The special protection measures
require businesses that use hazardous chemicals to have
containment facilities to capture potential chemical spills,
and require the use of best management practices for
applying pesticides and fertilizers for business residential,
and recreational uses.

Policy NE-6: The special protection measures noted in NE-
5 should evaluate and define “high risk™ uses and address
the siting of such uses in sensitive aquifer recharge areas.
The protection measures should also evaluate and include
measures to reduce pollutant loads, including phosphorous
discharged to Lake Sawyer.

Comp. Plan, p. 4-25. These policies do not support TRD’s contention that
Yarrow Bay was required to demonstrate an MPD-specific measurement
of phosphorous load to Lake Sawyer. Rather, the policies require the City
to adopt special water quality protection measures governing application
of pesticides and fertilizers, and governing features of businesses located
in certain areas. The special protection measures are to contain chemical
spills, to require the use of best management practices in the application of
chemicals and fertilizers, and to provide other mechanisms to reduce
pollutant loads (including phosphorus to Lake Sawyer). For example,
Policies NE-5 and NE-6 mean that if an Ace Hardware were to open in a
protected area of Black Diamond, the City is directed to have regulations
in place to govern how that business stores its phosphorous-containing

fertilizer.
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Next, ignoring the decades of study and analysis of the phosphorus
issue, TRD argues that approving the MPD Permits without project-
specific phosphorus loading calculations results in a “leap before you
look™ gamble. TRD Brief, p. 87. Yarrow Bay has already explained how
the EISs and administrative record provide more than sufficient
information on phosphorus loading to Lake Sawyer. See, Section V.A.2,
above. The City Council’s MPD Permit approvals evidence their
understanding that phosphorus has already been sufficiently studied.** A
new project-specific calculation of phosphorus load is not necessary,
especially in light of the June 2009 Ecology Implementation Plan for the

phosphorus TMDL at Lake Sawyer. As the Hearing Examiner found:

[t]he saving grace for the MPDs was a Washington State
Department of Ecology determination that development
will not violate water quality standards if they are subjected
to the 2005 DOE Stormwater Manual and the City
continues to implement a water qualily monitoring
program in conjunction with implementation projects
within the Lake Sawyer watershed. The DOE Lake Sawyer
Water Quality Implementation Plan, Ex. H-9, identifies the
measures that the City and other organizations should be
implementing to protect water quality. . . . 53

The City Council concurred. See AR 0027170 (Finding of Fact No. 7(G),
Villages MPD); AR 0027342 (Finding of Fact No. 7(G), Lawson Hills
MPD); AR 0027312 (Condition of Approval No. 60, Villages MPD); AR
0027480 (Condition of Approval No. 62, Lawson Hills MPD).

¥ See e.g., Conclusion of Law No. 7(1) for the MPDs. AR 0027171-73 (Villages MPD):
AR 0027343-45 (Lawson Hills MPD).

¥ AR 0024902-904 (Hearing Examiner MPD Recommendation, Finding of Fact No.
5(G), Villages MPD) (italics in original, underlining added) incorporated in the Hearing
Examiner’s Lawson Hills MPD Recommendation at AR 0024994,
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TRD also argues (TRD Brief, pp. 89-90) that the phosphorus
monitoring plan found at Ex. NR-TV-7, and imposed by The Villages
MPD Condition of Approval No. 79, is inadequate, claiming that “the
damage will be done by the time the monitoring documents the problem.”
Of course, the phosphorous monitoring program of Ex. NR-TV-7 (AR
0005190-94) is not “after-the-fact,” but rather is a monitoring program
that is concurrent with development, providing opportunities to pro-
actively fix any problem that may occur. The monitoring plan applies to
those portions of The Villages MPD that drain to Lake Sawyer (and a
similar plan applies to the Lawson Hills site). AR 0005190-94, and for
explanation of drainage basins and designs, see AR 0024274-85 (Villages
MPD Permit application, Ch. 6); AR 0023863-69 (Lawson Hills MPD
Permit application, Ch. 6). The portions of the MPD sites that drain to
Lake Sawyer are designed to have their stormwater detained and treated
via multiple wet ponds. /d. Phosphorus monitoring starts when 75% of the
dwelling units or commercial square footage contributing stormwater to
the first wet pond receive occupancy permits. AR 0005190. Six samples
will be taken during the wet season (October 1 through March 31) and
monitoring results will be provided to the City. AR 0005190-91. If
monitoring reports reveal higher than anticipated phosphorous
concentrations as outlined in the LSMP, then the City can immediately
require additional mitigation, including mitigation to be applied site-wide
as the remaining portions of The Villages and Lawson Hills MPDs

develop. AR 0005192. And, contrary to TRD’s allegations (TRD Brief,
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p. 90), if these measures are not working, then there are in-lake
contingency measures, such as buffered alum treatment and/or
hypolimnetic aeration, that can be used, which have immediate results,
and which would not take “a decade or longer™ to clear Lake Sawyer. AR
0005515-16.

TRD’s arguments fail to establish any basis under RCW
36.70C.130 for this Court to remand the MPD Permits to the City for

further findings on Lake Sawyer.

E. The MPD Permits Establish that The Villages and Lawson
Hills Address Transportation Issues. Yarrow Bay Bears no
Burden Before this Court.

TRD bears the burden to establish that the MPD Permit approvals
were erroneous. Yet, instead of challenging the Council’s Findings of Fact
or Conclusions of Law or mitigation conditions regarding transportation,*®
TRD propounds a list of hypothetical questions that TRD alleges were
unasked and unanswered, arguing that without those answers, the City
Council could not determine that the MPD Permits appropriately mitigated
transportation impacts as required by BDMC 18.98.080.A.2. TRD Brief,
pp. 90-94. TRD’s hypothetical questions are irrelevant; the relevant
question under RCW 36.70C.130(c) is whether the transportation findings

in the MPD Permits are “supported by evidence that is substantial when

viewed in light of the whole record before the court.”

% See AR 0027161-68 (Findings of Fact Nos. 5-6, Villages MPD); AR 0027333-40
(Findings of Fact Nos. 5-6, Lawson Hills MPD); AR 0027298-308 (Conditions of
Approval Nos. 10-34, Villages MPD); AR 0027466-76 (Conditions of Approval Nos. 9-
31, Lawson Hills MPD).
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TRD’s focus on what is allegedly missing utterly ignores what is
present in the City’s MPD Permit approvals.*’ The City described the
comprehensive study area including 46 intersections throughout Maple
Valley, Covington, Auburn, Black Diamond, and other areas within
unincorporated King County. AR 0027161-62 (Finding of Fact No. 5(B),
Villages MPD). The City described the traffic counts collected for
purposes of the analyses and the use of the Institute of Traffic Engineers
Trip Generation Manual to determine the amount of traftic each MPD
would generate: 5,152 and 2,050 net new PM peak hour vehicle trips for
The Villages and Lawson Hills, respectively. AR 0027162 (Findings of
Fact Nos. 5(C), (D), and (E), Villages MPD). The City outlined in great
detail how these net new vehicle trips were assigned to the study area’s 46
intersections, including background traftic volume growth, and how the
operations of each intersection were analyzed to identify necessary
infrastructure improvements to mitigate level of service failures. AR
0027162-63 (Findings of Fact Nos. 5(G), (H), (I), and (J), Villages MPD).
The City Council concluded that the methodology and engineering
decisions made by the City’s traffic expert “are all within the parameters
of reasonably justified professional engineering judgment.” See, e.g., AR
0027163 (Finding of Fact No. 5(1), Villages MPD). The City Council then
addressed each of the challenges raised in the MPD Permit Hearings

(which echo the challenges raised in the TRD Brief) and found those

¥ TRD’s arguments also are a re-statement of its arguments about EIS adequacy. Yarrow
Bay has already responded to those arguments in Section V.A.3 of this Response Brief.
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challenges unsupported by the balance of evidence in the record. See, e.g.,
AR 0027164-68 (Findings of Fact No. 5(K) and 6, Villages MPD). The
Council’s Finding, Conclusions and Mitigation Conditions met the
standard of BDMC 18.98.080.A.2, and TRD’s failure to even allege a
finding or conclusion is fatal to TRD’s argument.

TRD argues that the City “Council’s ‘mid-point review’ is
inadequate,” and authorizes an improper “leap before you look™ approach.
TRD Brief, pp. 93-94. In fact, the City Council imposed far more than a
mid-point review. AR 0027303-306 (Condition of Approval No. 17,
Villages MPD). Not only were the MPDs’ traffic impacts extensively
analyzed in the EISs assuring that analysis was conducted prior to
approval of the MPD Permits,* but the Council required a new
transportation demand model to be run when just 850 building permits
(15% of the MPD projects) have been issued within The Villages and
Lawson Hills and then to be run, over and over again, at multiple future
intervals determined by the City Council. AR 0027303-306. From this
analysis, the City will determine whether the transportation projects set
forth in the MPDs’ Conditions of Approval adequately mitigate the
transportation impacts of the MPDs and, if not, recommend such
additional measures necessary to adequately mitigate the impacts
reasonably attributable to the MPD projects. /d.

The City Council imposed this periodic review requirement based

on the finding that (emphasis added):

88 See Section V.A.3, above.
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all travel demand models and transportation impact
analyses rely upon engineering assumptions and the
exercise of engineering judgment about future conditions.
As such, neither the PSRC model nor the City of Maple
Valley model [which were used in the EIS and
administrative hearings] is optimally suited to predict the
long-term traffic impacts for the Black Diamond
community. And, the length of the Village’s 15-year build
out period increases the risk that one or more assumption
could turn out to be incorrect.”’

The City Council also deliberated extensively regarding the appropriate
trigger point for the first running of the new transportation demand model.
AR 0029021-68. 0029335-42 (City Council Hrg. Transcript). Those
deliberations show that the Council ultimately concluded that 850
dwelling units was the appropriate trigger because at such point in time the
MPDs would probably have finished Phase 1A (i.e., the first phase) and
thereby generate enough residential and commercial vehicle trips to
validate assumptions made in a new transportation demand model such as
trip distribution, internal capture, and trip generation. The Council also
noted that an 850 dwelling unit threshold was conservative because King
County testified on the record that anywhere between 1000-2000 units was
acceptable for purposes of periodic traffic review. See AR 0028422:16-19
(City Council Hrg. Transcript, Matthew Nolan).

TRD’s arguments fail to establish any basis under RCW
36.70C.130 for this Court to remand the MPD Permits to the City for

further analysis of transportation impacts.

5 AR 0027166-67 (Finding of Fact No. 5(L), Villages MPD); AR 0027338-39 (Finding
of Fact No. 5(L), Lawson Hills MPD).
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F. The MPD Permits Establish that The Villages and Lawson
Hills Address Noise Issues. Yarrow Bay Bears no Burden
Before this Court.

Again, TRD bears - and cannot meet - the burden to establish
under RCW 36.70C.130(c) that the record lacks substantial evidence to
support the City Council’s findings of fact regarding noise. TRD’s
allegations (TRD Brief, p. 94) of noise impacts reaching fire alarm levels
of 90 decibels also must be tempered. Construction of the MPD projects
will not produce sustained noise of 90 dBA or more. See, e.g., AR
0027176-77 (Finding of Fact No. 9(E), Villages MPD); AR 0002054-56
(Testimony of Richard Steffel), AR 0020665 (Villages MPD FEIS, noting
that a specific neighboring property “could experience peak noise levels
up to 90 dBA.™)

TRD simply seeks to re-argue its SEPA case that more analysis
was required before setting the size of the MPDs, while conceding that
there is little mitigation available to ameliorate the noise impacts of
construction trucks. TRD Brief, pp. 95-96. Yarrow Bay addressed TRD’s
SEPA arguments about noise in Section V.A.4, above.

As to the applicable MPD Permit standards, BDMC 18.98.080.A.2
provides that appropriate mitigation for significant environmental impacts
is required for MPD permit approval. TRD argues (TRD Brief, p. 95) that
the Council authorized the MPD Permits by deferring a noise impacts
study to later, but cites one condition that requires every implementing
construction project to utilize best management practices, such as engine
intake silencers so as to minimize construction noise.
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Actually, the City Council entered six factual findings regarding
noise issues at Finding of Fact No. 9 for each MPD, entered conclusions
of law, and imposed twenty-four conditions of approval regarding noise.
See AR 0027175-77 (Finding of Fact No. 9, Villages MPD); AR 0027348-
49 (Finding of Fact No. 9, Lawson Hills MPD); AR 0027309-11
(Conditions of Approval Nos. 35-45, Villages MPD); AR 0027476-79
(Conditions of Approval Nos. 32-45, Lawson Hills MPD). There, the City
Council reviewed the studies that had already been conducted, and found
that existing noise levels were measured along SE Auburn-Black Diamond
Road/Roberts Drive to establish a baseline;” that project noise impacts are
most likely to impact disproportionately the residences adjacent to the
MPD sites:”' and that the duration of construction-related noise impacts
could be lengthy.” The Council’s noise mitigation conditions are
extensive. For example, all MPD development parcels which abut
existing homes are identified and Yarrow Bay is required to meet with
those affected homeowners to see if an agreement can be reached that will
address their individual concerns regarding construction-related noise. AR
0027310; AR 0027477-78. 1f an agreement cannot be reached, then

Yarrow Bay must choose between either creating a 100-foot tract to serve

% See, e.g., AR 0027175-76 (Finding of Fact No. 9(A), Villages MPD).

! See, e.g., AR 0027176 (Finding of Fact No. 9(D), Villages MPD).

7 See, e.g., AR 0027176-77 (Finding of Fact No. 9(E), Villages MPD). As noted in
Section V.B., the MPD Permits were further conditioned from the proposal in the MPD
Application to minimize the amount of grading and, therefore, reduce the potential

number of construction truck trips. See AR 0027319 (Condition No. 110), AR 0027487
(Condition No. 110).
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as a noise buffer, or providing a noise attenuating barrier (i.e.. wall, berm
or combination). Similarly, construction haul routes must be designated
because hauling is prohibited on certain streets. AR 0027478; AR
0027310. The City Council concluded that the MPD Conditions of
Approval Nos. 35-45 and Lawson Hills MPD Conditions of Approval
Nos. 32-45 “will appropriately mitigate the construction noise impacts of
the [MPDs].” AR 0027177 (Finding of Fact No. 9(F), Villages MPD); AR
0027349 (Finding of Fact No. 9(F), Lawson Hills MPD). Thus, the
Council made precisely the determination required by BDMC
18.98.080.A.2, and supported that determination with findings based on

substantial evidence in the record.

G. The MPD Permits Establish that The Villages and Lawson
Hills Address the City’s Job Creation Policies.

TRD alleges that the record lacks substantial evidence to support
the City Council’s findings regarding the City’s job creation target

described in BDMC 18.98.120(C).” In Villages and Lawson Hills

* TRD Brief, pp. 96-98. TRD ignores that the City’s MPD Code addresses jobs in two
additional sections. BDMC 18.98.010(J) lists as one of the purposes of the MPD permit
process the “[p]Jromot[ion of] economic development and job creation in the city. . ..”
and BDMC 18.98.020(E) lists as a public benefit objective for an MPD project the
“[p]rovision of employment uses to help meet the city’s economic development
objectives.” The City Council found in Conclusions of Law Nos. 13 and 21 for the
Villages and Lawson Hills, that these job-related code sections are also “satisfied” by the
MPDs. AR 0027254 (Conclusion of Law No. 21, Villages MPD). Specifically, the City
Council found that: . ..*BDMC 18.98.020(E) does not require (nor could it) that the
MPD meet all of the City’s economic development objectives. Instead, it requires only
that the MPD “help meet” them. Consequently, any significant contribution to available
employment would satisfy this requirement. As detailed in Finding of Fact No. 2, the
project has designated 67 acres for a maximum of 775,000 square feet of
retail/commercial/office/industrial use. Chapter 3 of the MPD application describes these
in more detail. The amount of jobs and tax revenues to be generated by this area will be
dependent upon the mix of development that occurs, but there is no question that the
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Conclusion of Law No. 47(A), the City Council found that the three

criteria listed in BDMC 18.98.120(C) were satisfied:

The criterion requires the MPD to provide within the MPD
boundary or elsewhere within the City (1) sufficient
properly zoned lands; and (2) sufficient incentives as
permit conditions to encourage development; (3) so that the
employment targets set forth in the comprehensive plan for
the number of residential units within the MPD will with
reasonable certainty be met. This criterion requires that the
“employment targets set forth in the comprehensive plan”
be applied to the MPD as well as “elsewhere within the
city.” As explained below, because there are properly
zoned lands for employment development within the MPD
and within the City as a whole sufficient to permit the
comprehensive plan’s employment targets to be met, this
criterion is satisfied.

AR 0027270 (emphasis added); see also AR 0027441.

TRD attacks these conclusions asserting that the City Council’s 0.5
jobs per household standard is erroneous. TRD Brief, p. 97. TRD fails to
recognize, as detailed in the City Council’s Finding of Fact No. 22”* and
Conclusion of Law No. 47(B)-(E),” that there are two employment targets
listed in the City’s Comprehensive Plan: Table 3-9 indicates a goal of
attaining 0.5 jobs per household by the year 2025; whereas, page 3-11

states that “the City’s employment target is to provide one job per

project will add to the employment base of the City.” Id. (emphasis added); see also AR
0027425 (Conclusion of Law No. 21, Lawson Hills MPD).

™ AR 0027187-88 (Finding of Fact No. 22, Villages MPD); AR 0027359 (Finding of
Fact No. 22, Lawson Hills MPD).

% AR 0027271 (Conclusions of Law Nos. 47(B)-(E), Villages MPD); AR 0027441-42
(Conclusions of Law Nos. 47(B)-(E), Lawson Hills MPD).
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household within the City by the year 2025.” Comp. Plan. p. 3-11. As
explained by the Council:

Page 3-11 of the Comprehensive Plan states that “the City’s
employment target is to provide one job per household
within the City by the year 2025, which would translate to a
jobs target of 6,534 jobs. However, employment
projections used in this update are more conservative in
order to recognize that the City’s population will need to
grow first so that it provides a larger market base that can
attract and support a larger market base....”... Therefore. the
Comprehensive Plan indicates that the City’s updated
projection is to have 2.677 new jobs by 2025.
Comprehensive Plan at 3-12. These jobs are to be allocated
among “833 acres of employvment land ... proposed in the
City limits....” /d. This equates to 3.21 jobs per acre of
employment land.

AR 0027187 (Finding of Fact No. 22(C), Villages MPD). The Council
recognized “that population growth must precede employment growth,
and in light of the “Employment Targets™ specified in Table 5-3 and on
page 3-12, the jobs per household target specified by the Comp. Plan is 0.5
jobs per household.” AR 0027271 (Conclusion of Law 47(D), (E),
Villages MPD).

The City Council’s confirmation of the City’s jobs standard as 0.5
jobs per household is based on substantial evidence found within the
language of the City’s Comprehensive Plan itself and is entitled to
considerable deference by this Court under Phoenix Development v. City
of Woodinville, 171 Wn.2d 820, 830, 256 P.3d 1150 (2011) (internal

citations omitted) (holding “when construing a municipal ordinance, a
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reviewing court gives considerable deference to the construction of the
challenged ordinance by those officials charged with its enforcement.”).

In an attempt to support its argument that substantial evidence is
lacking to support the Council’s findings that the MPD Permits include
“sufficient incentives™ to encourage commercial development, TRD
mischaracterizes the record. TRD Brief, p. 98. The citation of TRD to the
City Staff reports does not support a finding that a City’s consultant
determined the MPDs will create insufficient incentives. but rather that
jobs within the MPD itself will likely be combined with jobs on lands
outside the MPD. See AR 0002982, 0007718. Moreover, TRD simply
ignores the incentives listed by the City Council required by Code or MPD
Permit condition, including “a requirement for designation of a light
industrial area,” a requirement that the Development Agreement specify a
Floor Area Ratio (“FAR”) standard for the retail/commercial/ light
industrial development,m a limitation that no more than two floors of
residential development be constructed on top of any retail or commercial
developmem,gs and a granting of the request for reduced parking standards
within the Mixed Use Town Center area.””® AR 0027271 (Conclusion of
Law No. 47(F), Villages MPD). These incentives, combined with the land

allocated for commercial uses within the MPDs and City-wide as

% AR 0027322 (Villages, Condition of Approval No. 140); 0027490 (Lawson Hills,
Condition of Approval No. 144).

77 AR 0027322 (Villages, Condition of Approval No. 145); 0027491 (Lawson Hills,
Condition of Approval No. 150).

% AR 0027322 (Villages, Condition of Approval No. 146).

% AR 0027322 (Villages, Condition of Approval No. 148).

102175287.D0C: 11 } 90



established by Appendix J Fiscal Analysis of the FEIS'" and the
Comprehensive Plan at 5-31, constitute substantial evidence supporting
the City Council’s conclusion that the Villages and Lawson Hills MPDs
provide “reasonable certainty” that the City’s 0.5 jobs per household goal

. 101
will be met.

H. The MPD Permits Establish that The Villages and Lawson
Hills Address Walkable Schools.

BDMC 18.98.080(A)(14) provides:

School sites shall be identified so that all school sites meet
the walkable school standard set for[th] in the
comprehensive plan. The number and sizes of sites shall be
designed to accommodate the total number of children that
will reside in the MPD through full build-out, using school
sizes based upon the applicable school district’s adopted
standard. . . .

(Emphasis added). As both the City Council and Hearing Examinér
concluded, however, there is no “walkable school” standard expressed in
the Comprehensive Plan, including the Enumclaw School District Capital
Facilities Plan (2009-2014).'"" AR 0027267-68 (Conclusion of Law No.
40(A). Villages MPD); AR 0027438-39 (Conclusion of Law No. 40(A),
Lawson Hills MPD); AR 0024897-99 (Hearing Examiner MPD

' AR 0016871-0017051.

"' TRD also ignores the findings of both the City Council and the Hearing Examiner that
that the job creation standard of BDMC 18.98.120(C) is not only of dubious legal
validity, but is illegal if interpreted as a mandate to provide a 0.5:1 ratio of jobs to
households within each MPD because there is no nexus and it is unreasonable. See AR
0027271-72 (Conclusion of Law No. 47(F), Villages MPD); AR 0024772-73 (Hearing
Examiner MPD Recommendation, Villages MPD); AR 0025144-50 (Applicant’s Closing
Statement).

12 Finding of Fact No. 17 of the Villages MPD Staff Report notes that the School
District’s Capital Facilities Plan (“CFP™) has been adopted into the City’s Comp. Plan.
AR 0013515. The CFP is in the record at AR 0011948-973.
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Recommendation, Villages MPD). Instead, page 1-10 of the City’s

Comprehensive Plan provides as follows:

The creation of a pedestrian friendly environment is central
to the success of the City’s plan, and will be implemented
by the plan’s concept of the “ten-minute walk™[.] The goal
is for 80% of City residents [to] have no more than a 0.50-
mile walk from a cluster of commercial services,
employment, or access to transit.

The City Council concluded that this 0.50-mile distance is “consistent
with the maximum distance one would expect a child to walk to school, as
well as with the proximity needed in order for schools to provide for joint
recreational use as encouraged by Comprehensive Plan Objective CF-14,
under School Objectives and Policies, which encourages the use of joint-
use agreements for school recreation facilities.” AR 0027267-68
(Conclusion of Law No. 40(A), Villages MPD); AR 0027438-39
(Conclusion of Law No. 40(A), Lawson Hills MPD). Based on this
conclusion and to ensure compliance with BDMC 18.98.080(A)(14)’s
requirement for compliance with the walkability standard, the City
Council imposed the following Condition of Approval on The Villages
and Lawson Hills MPDs: “To the extent reasonable and practical,
elementary schools shall be located within a half-mile walk of residential
areas. All school sites shall be located either within the MPDs or within
one mile of the MPDs.” AR 0027317 (Condition of Approval No. 98,
Villages MPD); AR 0027485 (Condition of Approval No. 99, Lawson
Hills MPD).
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Allegations that land use decisions contain an erroneous
interpretation of the law are legal questions reviewed de novo, but only
after allowing for such deference as is due the construction of a law by a
local jurisdiction with expertise. RCW 36.70C.130(1)(b). The Supreme
Court confirms that a City Council’s interpretation of its own code must
be provided deference. Phoenix Development, 171 Wn.2d 820, 837, 256
P.3d 1150 (2011). In addition, because there is no walkable school
standard in the Comprehensive Plan, the reference in BDMC
18.98.080(A)(14) is ambiguous and the City Council’s interpretation is
entitled to deference as the administrative agency charged with
administering and enforcing the statute. Hama Hama Co. v. Shorelines
Hearings Bd., 85 Wn.2d 441, 448, 536 P.2d 157 (1975). See also
Pinecrest Homeowners Ass'nv. Glen A. Cloninger & Associates, 151
Wn.2d 279, 290, 87 P.3d 1176 (2004) (affirming the City Council’s
decision after finding that “Pinecrest advanced no persuasive arguments
that the City Council decision was based on an erroneous interpretation of
its municipal code™ and concluding that “Pinecrest has not met its burden
under RCW 36.70C.130(1)(b) of showing that the City Council decision
was an erroneous interpretation of the law™).

Even if, for the sake of argument, the Court were to ignore the
deference afforded to the City Council under Phoenix Development and
Hama Hama Co., the City’s interpretation of BDMC 18.98.080(A)(14) is
reasonable. For a majority of the residential areas on the MPD lands, a

0.50-mile walking distance for elementary schools is met. AR 0024161

102175287.D0C:11 } 93



(Figure 3-2, Villages MPD); AR 0023781 (Figure 3-2, Lawson Hills
MPD). The language on page 1-10 of the City’s Comprehensive Plan
does not require that all of the City’s residents have no more than a 0.50-
mile walk; instead, the Comprehensive Plan sets a goal of 80%.'" The
Council’s conclusions of Law were supported by the facts in the record.
AR 0027268 (Conclusion of Law No. 40(B), Villages MPD); AR 0027439
(Conclusion of Law No. 40(B), Lawson Hills MPD).

Moreover, TRD fails to consider the impracticality of its suggested
alternative interpretation. A 0.50-mile walking distance is not practical or
desirable for middle or high schools because it would require too many
small school sites and that multitude of small middle and high schools
would not meet the School District’s other goals for middle or high school
sizes and facilities. See AR 0011956.

The City Council’s findings and conclusions that the MPDs, as
conditioned by The Villages Condition of Approval No. 98 and Lawson
Hills Condition of Approval No. 99, satisfied BDMC 18.98.080(A)(14) is

not an erroneous interpretation of the law.

L Yarrow Bay Requests an Award of Attorneys’ Fees and Costs
under RCW 4.84.370 against TRD and the Individuals
Improperly using TRD’s Corporate Form to Evade their
Statutory Duty under RCW 4.84.370.

Under RCW 4.84.370(1)(a)-(b), “reasonable attorneys’ fees and

costs shall be awarded to the prevailing party or substantially prevailing

"% It is important to note that no party raised the issue of the proximity of Parcel B’s

residential area to a school site during the hearing below as evidenced by TRD’s lack of
citation to the record. See TRD Brief, p. 99 n.22. In any event, the 80% proximity goal
still is met.
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party on appeal before the court of appeals...of a decision by a...city...to
issue...a development permit involving a site-specific rezone, zoning, plat,
conditional use, variance, shoreline permit, building permit, site plan, or

similar land use approval or decision.” Yarrow Bay prevailed before the

104 105

City " and the trial court.”” Now, the Court could (a) grant Yarrow
Bay’s motion to dismiss on standing grounds; (b) deny Yarrow Bay’s
standing motion and decide the merits of the case in Yarrow Bay’s favor;
or (¢) reach some combined decision, such as granting the motion to
dismiss all of TRD’s SEPA claims (since TRD did not file any of the
administrative appeals required by RCW 36.70C.060(2)(d)), and deciding
the MPD Permit claims in Yarrow Bay’s favor. Any of these rulings in
Yarrow Bay’s favor entitles Yarrow Bay to an award of attorneys’ fees
and costs under RCW 4.84.370.

Pursuant to RAP 18.1, Yarrow Bay asks the Court to enter an
award of attorneys’ fees and costs against not just Toward Responsible

Development, a Washington nonprofit corporation (““TRD Corporation™),

but also against Robert and Mary Edelman'® (the “Edelmans”), who

'™ AR 0027242-96 (City’s approval of The Villages MPD Permit) and AR 00274 13-64
(City’s approval of Lawson Hills MPD Permit). Complete copies of each MPD Permit
Approval are filed herewith as Appendices A and B. AR 0024575-0024642 (Examiner
EIS Adequacy Determination for The Villages) and AR 0024646-0024711 (Examiner
EIS Adequacy Determination for Lawson Hills). Complete copies of the Examiner’s EIS
Adequacy Determinations are attached to this brief as Appendices D and E.

' CP 101-108 (Superior Court Findings of Fact, Conclusions of Law, and Order
Denying TRD’s Land Use Petition).

'% The MPD Permit hearing records do not reflect participation by a “Mary Edelman,”
but do include testimony from Janie Edelman. It appears Mary Edelman is Janie
Edelman’s formal name. Mary (aka Janie) Edelman was not among the Individuals who
filed the LUPA appeal to Superior Court.

{02175287.D0C:11 95



control TRD Corporation,'”’ Judith Carrier, and Melanie Gauthier
(collectively, the “Individual Members™). Only Mr. Edelman, Ms. Carrier,
and Ms. Gauthier chose to identify themselves as members of TRD.'® As
described in Yarrow Bay’s Motion to Dismiss Appellant’s Appeal, Ms.
Gauthier was not a party before the Superior Court, and both Mr. Edelman
and Ms. Carrier have been actively pursuing this and prior appeals, but
chose not to appeal in their individual capacities but instead to prosecute
their appeals to the Court of Appeals only through their alter ego, TRD
Corporation. Thus, while not named parties, the Individual Members are
the driving force behind this appeal, in particular, the Edelmans, who are
the sole corporate officers of TRD Corporation.

As discussed in Yarrow Bay’s Reply to Appellants® Answer to
Motion to Dismiss Appellants® Appeal, typically, landowners seeking
permits suffer far more harm from the delay caused by appeals. Project
opponents benefit from simply filing appeal after appeal that clouds the
approved permits, while incurring only the costs to file and prosecute such
appeals. In contrast, the landowner incurs larger combined defense costs,
holding costs for the land, and continued permit processing costs. By
awarding fees to the party who prevails three times in a row, RCW

4.84.370 requires project opponents to have some “skin in the game™ after

"7 See Appendix H to Declaration of Nancy Bainbridge Rogers in Support of Yarrow

Bay’s Motion to Dismiss Appellant’s Appeal (TRD annual report listing corporate
officers).

"% See Declaration of Robert Edelman in Support of Appellants’ Answer to Motion to
Dismiss, Declaration of Judith Carrier in Support of Appellants” Answer to Motion to
Dismiss, and Declaration of Melanie Gauthier in Support of Appellants’ Answer to
Motion to Dismiss.

{02175287.D0C:11 } 96



bringing two or more consecutive losing legal challenges. The statute
mitigates the inequities between landowners and project opponents. By
utilizing a corporation with no known assets to prosecute their appeal, the
Individual Members are using the corporate form to perpetuate a fraud,
causing injury to Yarrow Bay while avoiding their statutory duty to pay
the award of fees and costs required by RCW 4.84.370.

While an entity’s corporate form is a legitimate way to limit the
liability of that entity’s officers, directors, shareholders, or participants,
“there are circumstances...in which the corporate form has been so abused
that, in order to do justice, the corporate personality will be disregarded so
long as the rights of innocent third parties are not prejudiced.” Burns v.
Norwesco Marine, Inc., 13 Wn. App. 414, 418, 535 P.2d 860 (1975)
(disregarding an entity where a corporate officer was active in the affairs
of the company, and, among other factors, conducted the affairs of the
corporation as a personal enterprise). Washington cases have disregarded
the corporate form when a corporate entity has been used to “perpetrate a
fraud or wrong, gain an unjust advantage, or evade an obligation.” /d. at
418 (citing several cases in support of quoted language). The Court of
Appeals, Div. 2, has recognized that “there may be situations in which a
corporation is so thinly capitalized that it manifests a fraudulent intent.”
Truckweld Equip. Co. v. Olson, 26 Wn. App. 638, 645,618 P.2d 1017
(1980) (refusing to pierce the corporate veil where the plaintiff failed to

utilize safeguards when choosing to deal with an undercapitalized
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corporation). Here, Yarrow Bay did not choose to deal with TRD
Corporation but rather is defending against TRD Corporation’s challenges.

In Meisel v. M&N Hydraulic Press Co., 97 Wn.2d 403, 645 P.2d
689 (1982), the Washington Supreme Court set forth the two-part test for
disregarding the corporate form: (1) The “corporate form must be
intentionally used to violate or evade a duty;” and (2) “[D]isregard must
be ‘necessary and required to prevent unjustified loss to the injured
party.”” Id. at 410 (quoting Morgan v. Burks, 93 Wn.2d 580, 587, 611
P.2d 751 (1980)).

Here, the two-part test from Meisel has been met. First, by using
TRD Corporation (a corporation with no known assets) to prosecute their
appeal, the Individual Members are intentionally using the corporate form
to evade their statutory duty to pay attorneys’ fees and costs under RCW
4.84.370. Second, the inability to collect that award from TRD will
subject Yarrow Bay to the very loss the Washington State Legislature
attempted to vitiate by passing RCW 4.84.370. Accordingly, fees and
costs should be awarded to Yarrow Bay against both TRD Corporation

and the Individual Members.

VI. CONCLUSION
The City of Black Diamond held over one hundred hours of public

hearings, during which and tens of thousands of pages of exhibits were
submitted and reviewed. Among those exhibits, EISs were prepared to
evaluate the probable adverse environmental impacts of The Villages and

Lawson Hills MPDs. Applying the rule of reason, those EISs were upheld
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as adequate by the City’s Hearing Examiner. This Court must grant
substantial weight to the Examiner’s EIS Adequacy Determinations. The
City Council entered separate detailed findings and conclusions to approve
each MPD Permit as consistent with all applicable codes. All Council
interpretations of the City’s own Code and Comprehensive Plan also
require deference. TRD fails to meet its burden to overcome this
deferential review and demonstrate error in the City’s decisions. This
Court should dismiss TRD’s LUPA appeal, and affirm the City Council’s
approvals of the MPD Permits for The Villages and Lawson Hills together
with the City Hearing Examiner’s EIS Adequacy Determinations, and
award attorneys’ fees and costs to Yarrow Bay under RAP 18.1 and RCW
4.84.370, including piercing the corporate veil to allow Yarrow Bay
recovery of those fees against the identified “Individual Members™ of

TRD.

DATED this 11" day of March, 2013.

Cajyncross & Hempelmann, P.S.

Nancy Bainbridge Rogers, WSBA No. 26662
Randall P. Olsen, WSBA No. 38488

Attorney for Respondents, BD Lawson Partners, LP
and BD Village Partners, LP
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Certificate of Service

[, Kristi Beckham, certify under penalty of perjury of the laws of
the State of Washington that on March 11, 2013, I caused a copy of the

document to which this is attached to be served on the following

individual(s) via email:

Attorneys for Appellants:
David A. Bricklin

Bricklin & Newman, LLP
1001 Fourth Ave., Ste. 3303
Seattle, WA 98154

Email: bricklin@bnd-law.com

= ag
Attorneys for City of Black Diamond: et Efﬁ
Bob Sterbank 5 oS
Michael R. Kenyon - ;‘5;-;1_
Kenyon Disend, PLLC . arﬂrcwff
The Municipal Law Firm = Ir-
11 Front Street South = E-z:cn
[ssaquah, WA 98027-3820 £ %‘f’-&
Email: bob@kenyondisend.com =

mike@kenyondisend.com
margaret@kenyondisend.com

Other Necessary Party:
Attorneys for City of Maple Valley:

Jeffrey B. Taraday

Lighthouse Law Group

1100 Dexter Avenue N., Suite 100
Seattle, WA 98109

Email: jeff@lighthouselawgroup.com

DATED this 11" day of March, 2013, At

"/ Kisti-Beckham, Legal Assistant
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APPENDIX A
THE VILLAGES
ORDINANCE NO. 10-946



ORDINANCE NO. 10-946

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BLACK DIAMOND, KING COUNTY, WASHINGTON,
APPROVINGTHE MASTER PLANNED DEVELOPMENT
FORTHE VILLAGES; AMENDING THE CITY’S ZONING
MAP TO DESIGNATE CERTAIN PROPERTY “MASTER
PLANNED DEVELOPMENT — MPD”; PROVIDING FOR
SEVERABILITY AND ESTABLISHING AN EFFECTIVE
DATE

WHEREAS, in sccordance with a request by BD Village Partners, LP (“the Applicant™),
the City of Black Diamond determined that an Environmental Impact Statement (“EIS”) should
beprepared concerning the Applicant’s Villages Master Plan Development proposal pursuant to
the State Environmental Policy Act, RCW 43.21C (“SEPA”); and

WHEREAS, the City retained an independent conisulting firm, Parametrix, to prepare the
EIS; and

WHEREAS, on May 28, 2008 and pursuant to WAC 197-11-408 and Black Diamond

Municipal Code (“BDMC") Section 18,98.060(A)(4)(b), Parametrix held a scoping meéting to
obtain input from the public and other public agencies as ta the proposed scope of the EIS; and

“WHEREAS, on June 11, 2008, Parametrix held an additional meeting witl other public
agencies, including the Cities of Maple Valleyand Covington, and the Washirgton Department of
Transportation, to discuss the scope of the EIS’s analysis concerning the ptoposed MPD’s
anticipated transportation impacts; and

WHEREAS, pursuant to Black Diamond Municipal Code (“BDMC™) Section
18.98.060(A)(1), on January 27, 2009 the Applicant attended a pre-application eonference with
City of Black Diamond staff, prior to submitting its application for the Villages Master Planned
Development (“Villages MPD™); and

WHEREAS, on February 7, 2009, the Applicant held a public information meeting
conceming the Villages MPD application, pursuant to BDMC 18.98.060{A)(2); and

WHEREAS, on February 10, 2009, pursuant to BDMC 18.98.060(A)(3), the Applicant
nade a presentation concerming the overall planning and design concept of the proposed Villages
MPD to the Black Diamond Planning Commission, and the Commission provided preliminary
feedback to the Applicant regarding the consistency of this concept with the City’s adopted
standards, goals and policies; and
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WHERFAS, on March 17, 2009, a second public information méeting was held
concerning the proposed Villages MPD; and

WHEREAS, on May 28, 2009, the Applicant submitted an application for the Villages

NPD appraval to the City of Black Diamend; and

WHEREAS, on Augusi 12, 2009, Paramelrix held additional meetings with the
government agencies listed above; to conduct a pre-release discussion of the draft EIS clement
related to the transportation impacts analysis; and

WHEREAS, at the Juné 11, 2008 and August 12, 2009 transportation meetings,
Parametrix explained thie methodology the EIS would use to analyze transportation impacts, the
size and parmmeters of the EIS study area and study area intersections, and the expécted trip
distribution percentages, and the other public agencies concurred in Parametrix’s approach; and

WHEREAS, on September 2, 2009, the City of Black Diamond issued a Draft
Environment Iimpact Statement (“DEIS”); and

WHEREAS, on Septembier 29, 2009, the City of Black Dianiond held a publicheating out
the DEIS; and

WHEREAS, on September 30, 2009, the City of Black Diamond extended the comment
period, during which it would accept written public comment on the DEIS, until October 9, 2009;
and

WHEREAS, on December [, 2009, the Citv of Black Diamond announced the
availability of the Final Environmental Impact Statement (“FEIS”); and

WHEREAS, on December 28, 2009, appeals of the FEIS were filed by Christopher P.
Clifford on behalf of Anneite Smith, Gilbert and Marléne Bortleson, Jay and Kelley McElroy,
Melanie Gauthier, Michael Smith, Judith Carrier, Gerold Mittlestadt, Steve-Sundquist; Vicki and
William Harp and their daughter, Cindy Proctor; Joe May; and

WHEREAS, on December 31,2009, the Applicant submitted arevised application for the
Villages MPD to the City of Black Diamond; and

WHEREAS, pursuant.to BDMC Section 18.98.060(A)(d), the Villages MPD application
was forwarded to the Black Diamond Hearing Examiner; and

Qrdinance No. 10-946
Page2 of 5
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WHEREAS, pursuant to BDMC Saction 19.04.250, the FEIS appesls were forwarded to
the Black Diamond Hearing Examiner; and

WHEREAS, the Hearing Examiner scheduled consolidated hearings on the MPD
application and the FEIS appeals, pursuant to WAC 197-11-630(3)(a)(v) and RCW 36.70B.120;
and

WHEREAS, the Hearing Examiner held &n open record hearing commencing on March
6, 2010 and continuing from day to day until March 22, 2010;and

WHEREAS, the Hearing Examiner accepted additional rebuttal presentations in
accordance with the deadlines he had previously set, until April 12, 2010; and

‘ WHEREAS, on April 15, 2010, the Hearing Examiner issiied the Hearing Examiner
Decision affirming the FEIS for the Villages MPD;, and

WHEREAS, on May 10, 2010 the Hearing Examiner issited his Findings, Conclusions
aid Recommendation recommending approval of the Villages MPD; and issued an Frrata and a
signed copy of the Recommendation the following day. on May 11, 2010;-and

WHEREAS, o June 21, 2010, the City Council convened its closed record hearing to
consider the Villages MPD application; and

WHEREAS, the City Council continued the closed record hearing from day to day, and
heard oral argument from and considered written materials submiited by parties of record from
June 24,2010 to July 14, 2010; and

WHEREAS, the City Council continued the closed record hearing from day to day to
deliberate concerning the MPD application and to discuss potential litigation concerning it, from
July 19, 2010 to- August 24, 2010; and

WHEREAS, on August 24, 2010, the Black Diamond City Council approved a motion to
direct the City Attorney to prepare a written ordinance approving the Villages MPD subject ta
conditions as-discussed by the' Council; and

WHEREAS, the City Council desites to approve the Villages MPD subject to certain
specified conditions of appraval as set forth herein, and to rezone certain parcels within the MPD
to the zoning designation of “Master Planned Development — MPD”);

Ordinance No. 10-946
Page 3 of 5
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NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES ORDAIN AS FOLLOWS:

Section 1. Findings of Fact. The City Council hereby adopts the Findings of Fact set
forth in-Exhibit 4 attached hereto and-incorperated herein by this reference,

Section 2. Conclusions of Law. The City Council hereby adopts the Conclusions of Law
set forth in Exhibit B attached hereto and incorporated herein by this reference.

Section 3. Approval of Master Planned Development. Based on theFindings of Fact
and Conclusions of Law adopted in Sections 1 and 2 above, the City Council hereby approves the
Villages Master Planned Development, as set fotth in the application dated December 31, 2009
and as delineated on the revised Land Use Plan map (Figure 3-1) dated July 8, 2010, subject to the
conditions of approval set forth in Exhibit C attached hereto and incorporated herein by this
reference.

Section 4. Rezoune. Although pursuant to Black Diamond Mumicipal Code Section
18.98.130(B) a formal rezone of parceis within the Master Pianned Development boundary is not
required, in order to remove any uncertainty or confusion as to the applicable zoning designation,
the City of Black Diamond Zoning Map is hereby amended to designate the parcels legally
described and depicted in Exhibit D attached hereto and incorporated heren‘i by this refereuce as
“Master Planned Development — MPD.”

Section 5. Severability. Each and every provision of this Ordinance shall be deemed
severable. In the event that anyportion of this Ordinance is determined by final order of a. court
of competent jurisdiction to be void or unenforceable, such determination shall not affect the
validity of the remaining provisions thereof, provided the intent of this Ordinance can still be
furthered without the invalid provision.

Section 6. Efféctive Date. This Ordinance shall be in full force and effect five (5) days
after publication as required byiaw. A summary of this Ordinance may be published in lieu of
the entire Ordinance, as authorized by State law.

Introduced on the 14th day of September, 2010.

Passed by the City Council on the 20" day of September, 2010.

Mayor Rebecca Olness

Ordinance No. 10-946
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ATTEST:

Brenda L.Martinez, City Clerk :

ren

APP Z/;{«%S TO FORM:
4 ’:/_.r : d,-——-/

Chris Bacha, City Attomey

Published: %?’3’/!0
Effective Date: /0/;3/{0
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EXHIBIT A

FINDINGS OF FACT

The recerd considered by the City Council consists of the following:

A. Several hundred exhibits admitted into evidence before the Hearing

Examiner, The Exhibit lists are sot forth in Attachment 1 to these
Findings of Pact, and summarized as follows:

i, Index of *H” Documents: These exhibits were admitted during the
hearings.

ii Black Diamond MPD Hearing Exhibits: These documents, which
include the City staff report and wrilten comments from citizens, were
submitted during the hearing and edmitted at the end of the hearing
process,

iii. Index of Prehearing Documents: These documents were identified in
pre-hearing exhibit lists submitted by the SEPA Appellants, the
Applicant, and counsel for the City, .

iv, Emails for the Villages-Lawson Hills MPDs: These were emails that
the SEPA Appellants, the Applicant, counsel for the City, and the
Examiner exchanged on SEPA appeal issues.

. Audio recordings of proceedings before the Ilearing Examiner on the

FEIS Appeals and the Villages MPD application.

. A transcript of proceedings before the Hearing Examiner on the FEIS

appeals and the Villages MPD applicatian.

. Audio recordings of the proceedings before the City Council duting the

City Council’s closad record hearing on the Villages MPD application,

. Written materials submitted by the parties of record to the City Council

during the City Council's closed record hearing on the Villages MPD
application. These materials were indexed as “C” exhibits, as shown in
the list in Attachment 2 to these Findings ol Fact.

Proposal Description. The Master Planned Devalopment (“MPD")

includes 1,196 acres, to be developed with the following uses: a maximum of 4,800 low,
medium and high density dwelling units; & maxbnum of 775,000 square feet of retail,
offices, commiercial and light industrial development; schools; and recreation and open
space. The MPD land uses are shown ou the Land Use Plan map Figure 3-1 dated July 8,
2010. The MPD will also result i the rezoning of portions of the properly from the

Ex. A - Findings ol Faet 1
Vilinges MPD — Prpe | 0f 19
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current RE Single Family Residential and CC Community Commercial designations to a
designation of Master Planned Development MPD. The details of the Villages MPD are
outlined in the Master Planned Development application, dated May 11, 2009 and as
revised on December 31, 2009. A significant feature of the project is that 505 acres, or
42% of the project area, will be open space.

3. MPD Project Area. The Villages MPD project area consists of twa subareas,
the Main Property and the North Property (also known as Parcel B). The “Main
Property” is located primatily south of Auburn-Black Diamond Road at Lake Sawyer
Road, exfending approximately 2 miles south and eventually east to SR-169 along the
southern city limits. A portion of the Main Property (a.l.a. Parcel C) is located on the

north side of Auburn-Black Diamond Rd., west of Lake Sawyer Rd. The “North .

Property” (approx. 8 acres) is located to the west of SR 169, approximately two miles
north of the Main Property and north of SE 312th Street (if extended). The North
Praperty is south of and adjacent to the North Triangle property that is part of the

‘proposed Lawson Hills MPD project. The MPD project area is shown on the Land Use

Plan map, Figure 3-1 (dated July 8, 2010) accompanying the MPD application.

4. MPD Proiect Densitv, If developed to the full extent propased in the MPD

application dated May 11, 2009 and as revised on December 31, 2009, the Villages MPD
will have an average density of 4.01 units per gross acre (4,800 units/1,196 acres =
4,0133) and an average density of 8.71 units per net acre (4,800 units/551 acres with

residential or mixed use designations (as shown on the Land Use Plan map in Figure 3-1)

=8.711).

5. MPD Project Traffic.

A. Chapter 3 of the Villages FEIS includes an analysis of the transportution
impacts of the Villages MPD, as well as a discussion of paossible
mitigation of those fmpacts, The FEIS discussion of transportation
impacts was based on a detailed analysis included in the Transportation
Technical Report (“TTR") attached to the Villages FEIS as Appendix B.

B. The TTR analyzed the transportation impacts of the Villages MPD that
would occur in w study area with 46 intersections, covering a geographic
area ranging from Maple Valley, Covington, Aubum, Black Diamond and
other areas within unincorporated King County. As discussed at page 2-1
of the TTR, the eastern limit of the study area is generally bounded by SR
169, with the northern boundary at SR 169/SE 231" Street in Maple
Valley, and the southern boundary ut SR 169/SE Green Valley Road. The
western study area limit extends up to SR 516/160" Avenue SE in the City
of Covington and SE Aubum-Black Diamond Road/SE Green Valley
Road in the City of Auburn. Because traffic volumes are higher and
traffic operations ae worse during the PM peak hour, the TTR analyzed
intersection operations during the PM pesk hour, with the exception of o

Ex. A - Findlogs of Food
Villuges MPD — Poge 2 of 29
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few key intersections in the project vicinity, where operations were also
analyzed for the AM peak hour. :

. Using traffic counts collected in 2007, the TTR analyzed existing

transportation levels of service (“LOS”) for the 46 study area
intersections, by compuaring the existing intersection operations to the LOS
adopted by the jurisdiction in which ihe individuz! interscotions arc
located. As depicted on Table 4, pages 2-14 — 2-15 of the TTR and us
explained on pages 3-16 of the Villages FEIS, three study area
intersections currently operate worse than the adopted LOS standard:

» SE 288" Stect/216" Avenve SE: LOS D {vs. adopted Black Diamond
standard of LOS C)

» SR 169/Black Diamond Ravensdale Road: LOS F (vs. adopted Black -

Diamond standard along SK 169 of LOS D)
& SR 169/8R 516: LOS E (vs. adopted Maple Valley standard of LOS
D)

. Based on the Institute of Trwaffic Engincers (“ITE”) Trip Generation

Manoal (8" Edition), the Villages MPD will generate 6,019 total new PM
peak hour vehicle trips, as shown in tables in Appendix A to the TTR.

. After an 11 percent reduction for internal trip capture and a 10 percent

reduction for pass by and diverted link trips respectively, the Villages
MPD will generate 5,152 net new PM peek hour trips, as shown on Tables
9 — 10 of the Villages TTR. The internal trip capfure rate of 11 percent
was based upon the ITE Trip Geveration Handbook, a widely accepted
source for estimating internal trip capture. Perlic testimony, Transcript at
1,499 - 1,500. The internal trip capture rate and pass by and diverted link
trip ‘reduction rates were conservatively low estimates, so as not to
underestimate the tota] net new traffic trips that would be generated by the
Villages MPD.

. Mr. Perlic distributed the 5,152 net new PM peak hour trips over the

roadway network within the City of Black Diamond using the City of
Black Diamond transportation demand model. For the study area roadway
network outside of the City of Black Diamond, Mr. Perlic used the Puget
Sound Regional Council (“PSRC™) model, adjusted with the use of
engineering judgment. The use of the PSRC model was appropriate
because it is & regional model, whaose full regional roadway netwark is
needed to address the regional nature of many of the new vebicle trips that
will be generated by the Villages MIPD. The resulis of the irip distribution
are shown on page 3-9 and Figures 6-11 of the Villages TTR.

. Using the trip distribution percentages, the FEIS analysis then assigned

trips from those percentages to individual intersections. The assigned trips
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H.

were cambined with existing traffic, plus assumed growth in background
traffic of 1.0% annually for the Covington area along SR 516, and 1.5%
annual growth rate for all other intersections in the study area. In many
areas the historical annual growth in traffic volume was less than this rate,
and in some areas the current trend is a decline in growth. Consequently,
ag the City of Maple Valley’s expert Natarajan Janarthanap agreed, the use
of these-background traffic growth rates was-censervative, -in-that they
potentially overstated the total amount of traffic at individual intersections
and the potential need for future infrastructure improvements.

The FEIS analysis then considered the operations of the 46 study area
intersections in the year 2025, assuming the total numbers of nssigned
trips described in Finding MNo. 5(G) above. The intersection operations
analysis considered the average level of service for the entire intersection,
rather than analyzing the level of service of individual intersection legs
(although the TTR did analyze individual turning movements). As Mr,
Perlic and the SEPA Appellants’ expert Ross Tilghman testified, it is
standard practice to analyze the entire intersection because mitigation is
tied to failure of the whole intersection. Tr. pages 1,527 and 607. The
FEIS analysis concluded at page 3-18 that 22 of 46 intersections would
have failing levels of service. The year 2025 projected levels of service
are shown in Exhibit 3-6 of the FEIS, and in Table 16 (pages 3-55 — 3-57)
of the TTR.

The FEIS and TTR analyses described above contains a reasonably
thorough discussion of significant adverse transportation impacts of the
Villages MPD, The choice of methodology and engineering decisions
made therein are all within the parameters of reasonably justified
profsssional engineering judgment. The FEIS and TTR analyses are
adequate and sufficient to support approvel of the Villages MPD with
conditions.

The FEIS analysis also identified infrastructure improvements as
mitigation for the projected LOS failures. These improvements are listed
in Exhibit 3-7 of the Villages FEIS. In addition to these improvements,
the Applicant has also committed under certain condilions to pay a
specified percentage of additional improvements located within the City of
Maple Valley. The improvements listed in the FEIS, together with the
additiona] improvements offered by the Applicant, are sufficient to
mitigate the LOS frilures projected by the Villages FEIS and TTR as well
as the impacts projected by the City of Maple Valley, and are therelore
adequate, appropriate and sufficient to support approval of the Villages
MPD with conditions. Additional review of trangportation impacts will be
petformed and potential additional itigation identified in conjunction
with specific projects, as called for by conditions of MPD approval.
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XK. Challenges to the FEIS ~ a=and TTR analyses by parties of record are not
supported by the balance === fthe evidence, for the following reasons:

i, Use of the PSRC " “rnvel Demand Model. The FEIS and TTR

spproprately utllized #Ie PSRC regional model, rather than the City of
Maple Valley’s model =

a,

E£x. A - Findings of Facl
Villeges MPD — Puge 5 ol 29

The Maple Vallex 3~ model’s trip distribution was based on an
incorrect split betv=sse=en trips generated by residential uses and trips
generated by comr—¥a ercial yses, Because trips from these kinds of
different land nse==x= haye different travel patterns, this error
increased the perc===ntage of MPD project frips that would be
distributed along ==1R-169 into Maple Valley and overstated the
extend of traffic ¥ F»apacts in Maple Valley. This error and its

significance are e>«c galained in the Declaration of John Perlic at
pages 10-13 and L 7 -18.

The Maple Valley ammodel also incorrectly distributed more trips
northward along ST —169 vs. west and northwest along Covington-
Lake Sawyer Roacd  and 216" Avenue SE. The PSRC regional
model accounts for Trips traveling to major employment centers in
the Kent Valley, S = attle and Bellevue, Mr. Perlic adjusted the
PSRC (rip distributX <m manually to account for the fact that these
longer regional irip=s would meke a choice 1o avoid the congested
9R-169 and travel =asest and northwest to take a different route.
This will be parti<iilarly true for trips originating from the
Villages, because th o se trips would essentially have to “backtrack™
to get out to SR-16% Tather than taking a more direct route west or
northwest, The Meaple Valley model, by contrast, is “cordoned

off with respect to  xegional work tips, and therefore could not

take them properly ixxto account. Further, the Maple Valley model

did not take intersecction delay along SR-169 into accownt, and

automatically assigneal tiips to that route if capacity existed. These

erroneous assumptions artificially inflated the percentage of trips

distributed 1o SR-16©, and ioflated the extent of projected impacts

in Maple Valley. !

The Maple Valley distxribution and assignment was then analyzed
using Inappropriately”  low peak hour factors, which artificially
worsened intersectiory Ievels of service. In some cases the Maple
Valley model used a peak hour factor (“PHF”) lower than existing

peak howr factors, wiien available literature documents that PHF
increases as traffic voIuimes increase,

Other flaws in the Maple Valley model’s analysis are detailed in
Mr. Perlic’s Declaration, which the Council finds credible.
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ii. Iuternal Trip Capture. The FEIS analysis” internal trip capture rate

was based on the ITE Trip Generation Handbook, which both M,

Perlic and Matt Nolan of King County egreed (Tr. at 520 - 523) was

the standard method for determining trip generation. Further, in its

: written comments on the DEIS, the City of Maple Valley expressed

' concern that the internal trip capture raté was actuaily too low and
would thus overstate impacis from the project.

iii. Backgraund Traffic Growth. The FEIS and TTR. background traffic
growth projections were conservative and therefore reasonable, and
within the bounds of professiona engineering judgment. The other
parties did not demonstrate that the background traffic growth rates
were erroneous, To the extent that actual growth in background traffic
turns out to be lower than projected, this can be addressed in future
hatfic analysis performed as required by the MPD conditions of
approval and/or as pert of specific projects,

iv. Peak Hour of Analysis,. Use of the PM peak hour analysis was
sufficient to establish necessary mitigation for traffic increases, While
some SEPA Appellants would have preferred the FEIS address other

! times, including AM peak hours, it is customary to use the highest

1 _ travel hour so mitigation is imposed for the worst-case traffic

scenarios. Mr. Perlic testified to this effect,

v. Level of Service Intersection Analysis. It was not necessary for the
FEIS and TTR to discuss the anticipated increases in travel times
resulting from increased traffic. The FEIS and TTR addressed levels
of service and cantained a reasonable and appropriate discussion of the
impacts resulting from incressed traffic volumes and decreased levels

_ of service. The LOS analysis, rather than a travel time analysis, is the
i more customary mamer to address twaffic issues. The Growth
Management Act requires an LOS analysis to gauge the performance
of local transportation systems. RCW 36.70A.070(6)(a)(iii)(B). City
and County elected officials deal with level of service on a regular
‘basis in their review of planning documents required by the Growth
Management Act and their review of land use applications. Mitigalion
is based on level of service; thus a discussion of LOS is more
meaningful than increased travel times. Mitigation is shown when the
levels of service become unacceptable. It is reasonable to conclude
that decision-makers are familiar with LOS analysis; additional
enalysis of anticipated increases in travel time was not necessary.

vi. Peak Howr Factor, Application of the 0.97 peak hour factor does not
invalidate tho FEIS and TTR analyses. While there was some
testimony that a 0.92 peak howr factor is the accepted standard,
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applying that factor to an intersection alreacly at 0.92 or higher would
be superfluous, and a higher factor is appropriate. 85% of the 39 study
area intersections existing taday (7 of the study area intersections will
be created as a result of the MPD) have an existing peak hour factor of
.92 or higher, There was also testimony that penk hour factors
Increase over time ns congestion increases, and that an increase of .05
is an appropriate Tule of thumb for-planning purpases. - In addition; the
peak hour factor ¢an be adjusted based on actual conditions in future
traffic analysis performed as required by the MPD conditions of
approval and/or as part of specific projects:

Queuing Analysis. Queue analyses ate more appropriately done ai the
project level, because the determination of whether.there i3 a

significant adverse impact will occur in conjunction with construction,
rather than as part of a projection of impacts 15 years into the future.
Queue analyses at the project level will allow consideration of signal
timing, actual volumes, intersection design, and will more accurately
predict what the specific mitigation needs would be, such os whether a
left turn lane is needed to be added, and the necegsary length of that
left turn lane. Ty, pageg 1,472-1,512,

viil. Railroad Avenue. The City’s Comprehensive Plan designates

Railroad Avenue as a callectot road, with a level designation of C, and
whose purpose is to collect and distribute traffic between local roads
and arterial system. Railroad Avenue has sufficient capacity ta handle
projected increases in traffic, even with en-street parking. Tr. pages
1,535-1,536. While Railroad Avenue is part of the City’s Old Town
historic district overlay, and Black Diamond Comprehensive Plan
policies state that the historical character “should be retained and
enhanced, and this area should become the focus of tourlst and
specialized retail activities,” there are several other roads in the area,
such as the main roads throngh North Bend and Snoqualmie, with
historical characteristies similar to Railroad Avenue (including
parking) that have been able to retain. their rural character in spite of
development and increages in traffic. Moreover, analyzing impacts to
avoad's “rural character” would be speculative and subjective.

L. Future Transporiation Analysis. Notwithstanding the above Findings
concerning the reasonableness and appropriateness of the FEIS and TTR’s
analyses of potential transportation impacts and identification of
miligation for them, all travel demand nodels and transportation impact
analyses rely upon engineering assumptions and the exercise of
engineering judgment about future conditions. As such, neither the PSRC
model nor the City of Maple Valley model is optimally suited to predict
the long-term traffic impacts for the Black Diamond community, And, the
length of the Village's 15-year build out period increases the risk that one

Es. A - Findings of Faet

Villnges MPD - Puge 7 o 29

0027166



or more assumption could turn out to be incorrect. This risk, which may
be exacerbated by the scale of the MPD development, warrants the
preparation of additional transportation analyses at appropriate, future
intervals, as called for by conditions of the MPD approval in Exhibit C
below.

6. Traffic Safety-

A. As a general matter, it is reasonable to expect the number of accidents to
increase in proportion to increases in traffic volumes, This general
propasition does not always hold true, however. FExhibit H-22 is a
Washington State Department of Transportation accident history detnil
report, showing reported collisions that occurred on Southeast Green
Valley Road from Auburn/Black Diamond Road to SR-169, January 1,
2001 through 2009. Ex. H-22 includes & period during 2008 during which
traffic volumes increased substantially due to a detour resulting from a
bridge closure; however, despite the increased traffic during that period,
ithe number of accidents did not increase above the average for this nine-
year reported period. Tr. at 1,541 « 1,543, Exhibit H-22 demonstrates that
vehicle accident rates are somewhat random and are not necessarily
directly tied to increases in traffic volumes.

B, There are no high incident accident intersections in the FEIS
transportation study area. Those accidents that did occur in the study area
were random and not tied to any particular, identified hazards on the
roads, Some of the safety impacts will be mitigated by the improvements
called for in the FEIS, and the randomness of the accidents makes it
difficult to predict and impose wmore specific mitigation that would
decrease the risk. There is no known way 1o analyze safety impacts except
to eveluate the particular configuration of a high incident location. Tr. at
1,541 - 1,543.

C. Green Valley Road has been designated under King County’s Historic
Heritage Corridor. Traffic on Green Valley Road is projected to increase
by as much as 300 — 400%. Tt. at 476. Green Valley Road currently has
very low traffic volumes, and although the anticipated increase in traffic
volumes resulting from the project will not exceed Green Valley Road’s
capaoity, increased traffic may result in safety concerns. Green Valley
Road has limited or 1o roadway shoulders, trees and fences in very near
proximity to the roudway, and very ocurvilinear alignment. Additionally,
some witnesses testified that Green Valley Road has a high number of
large animals that regularly cross the road, as well as a high volume of
bicyelists, hikers, joggers, tubers, swimmers, outdoor groups, and
fishermen using the shoulder of the road. These Tactors justify e study of
traffic impacts and recommended mitigation to provide for safety and
compatibility between the varied uses of Green Valley Road. The study
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should include an analysis of measures designed to discourage and/or
prevent MPD traffic from wtilizing the road, such as the installation of
traffic calming devices, ‘while ensuring that such measures can be
designed in a manner consistent with the road’s designated status.

7. Stormivater Quality,
A, Lake Sawyer. Lake Sawyer is a significant water body. It is the fourth

largest lake in King County, covering 280 acres. Ex, NR-TV-11, p. ES-1.
Its watershed encompasses 8,300 acres, Ex. H-9, p, vii, Over 200 people
live upon its shorelines, The lake is used extensively for recreational
purposes such as sailing, water skiing, scuba diving, swimming,
picnicking, wildlife observation and aesthetic enjoyment. Ex. NR-TV-11,
p. ES-1. Public access is provided by two city parks, one on the northwest
side of the lake and another on the southern end of the lake. The lake
provides habitat for three federally listed species: - Steelhead, Caoho and
Chinook salmon, TV FEIS at 4-71, 4-73. '

. Phosphorus. Phosphorus poses a sigiificant threat fo Lake Sawyer water

quality. In lakes of the Puget Sound Lowlands, phosphorus is aften the
nutrient in least supply, meaning that biological productivity is often
limited by the amount of available phosphorus Lake Sawyer Water
Quality Implementation Plan (Ex. H-9) at G (cifing Abella, 2009). Thus,
for lalces such as Lake Sawyer, phosphorus is usually the main nutrient
that drives the sutrophication process. When lakes are polluted with
excessive lavels of nutrients and have high biclogical activity, they are
considered euwlrophic. When a lake reaches a cubrophic state the
consequences are serious. Blue-green algae bloom, creating toxics that are
lethal to aquatic life, birds and shore animals, including cats and dogs.
The blue-green algee form a scum over lake surfaces, causing beach
closures, Testimony of Abella, 3/8/10, p. 555. The toxins are alsa under
study ns a cauge for liver ailments in humans. /d. A eutrophic state also
harms coldwater fish, Coldwater fish need to stay in the lower, colder
layers of a lake. A eutrophic state deprives the lower waters of necessary
oxygen und leaves it in the warmer upper layers. Zisetle testimony,
3/6/10, pp. 72-73.

. Previous Lake Sawyer Water Oualitv.Pmblcgg. In the 1970s, evidence

of failing septic systems in the Lake Sawyer watershed resulted in a
decline in waler quality in Lake Sawyer and the rivers that feed into it. To
correct this problem, the City of Black Diamond constructed a sewage
treatment plant in 1981. Treated effluent was discharged into a natural
wetland, which ultimately discharged into Lake Sawyer. Lake Sawyer
Water Quality Implementation Plan (“lmplementation Plan”) Ex. H-9 at 1.
The treated effluent caused a significant degradation of Loke Sawyer
water quality, As phosphorous levels went up, alpae blooms occuwrred.
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According to witnesses, a green scum covered the lake, rendering the lake
virtually unusable for recreational and other public activities. Testimony
of Wheeler, Tr. 3/15, pp. 5647 - 3648, Due fo the waler quality problems
caused by the treated sewer water, the Department of Ecology required the
diversion of the effluent from fhe natural wetland to a secondary treatment
plant in Renton via a King County sewer line. Ex. H-9 (Implementation
Plan) at 1. This diversion was completed in 1992. Id.

D. Lake Sawyer Listing, As a result of Lake Sawyer's water quality
problems, DOE listed Lake Sawyer as an “impaired water body” pursuant
to the requirements of the Clean Water Act. The Clean Water Act requires
a total maximum daily load (TMDL) to be developed for impaired water
bodies. The TMDL is subject to approval by the US Environmental
Pratection Agency, The TMDL sets a limit to the amount of phosphorous

- that is-allowed into a water body, Implementation Plan, Ex, H-9 at 3, The
Lake Sawyer TMDL for phosphorous approved by the BPA in 1993
estublished a target = in-fake, summertime average = phosphorns
concentration of 16 micrograms per liter. Ex. H-9 (Implementation Plan)
at1, 9, and 12. To meet this target, the TMDL also established a loading
capacity, expressed in volume, of 715 kilograms of phospliorous per year.
Id. et 9 (Table [). This means that all sources of phosphorous may not
exceed a total of 715 kilograms per year.

E. Cwrent Lake Sawver Water Quality, Lake Sawyer had average
summeértime (June-August) phospliorous concentiations of 12 to 23
micrograms/L from 1990 to 1998, Ex, H-9 at 1, 12 (Figure 5). From 1999
to 2007 the average summertime phosphorous Jevels have been in the 8 to

_ 16 microgran/L range. [d.. The TMDL target of 16 micrograms/L has

‘ been met since 1998, with levels down to 8 or 9 micrograms/L in 2007.
Ex. H-9 at 12, Tha Implementstion Plan shows that this cuwrent state of
the lake, with a total phosphorus concentration of 8 or 9 micrograms/L, is |
not tfemporary but is anticipated to be stable, absent further development.

F. King County Lake Sawyer Management Plan, In 2000 King County
prepared the Lake Sawyer Managewment Plan, Ex. NR-TV-11 (“LSMP”).

It is cousidered a supporting document of the Lake Sawyer TMDL. Ex.
H-9 at 1. The purpose of the LSMP was to complate a Phase 1 study
initiated in 1989-90. LSMP at 1 - 5. The primary purpose of the Phase 1
Study was to assess the impact of the water treatment plant diversion on
water quality, update the lake’s nutrient end water budgets, and to evaluate
and recommend restoretion alternatives that will maintain and protect
Lake Sawyer’s water quality and beneficial uses. Jfd The LSMP was
based upon years of data collection and employed (he input of several
stakeholders representing public and private organizations. It included a
detailed projection of phosphorous levels at full build out of the Lake
Sawyer watershed, with and without recommended mitigation. The
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LSMP identifies several mitigation measures directed at the Lake Sawyer
watershed to control phosphorous loading. LSMP, Chapter 6. If these
measires fail to reach or maintain lake management goals, the LSMP
identifies “contingency in-lake measures” lo improve water quality.
LSMP at 6 - 22, These measures consist of buffered alum treatment
(treating the lake with alun) and hypolimnetic aeration and circulation
{pwnping oxygen into the lake through a piping system).

. Department of Ecology Lake Sawyer Water Quality Implementation Plan.

In 2009 DOE released the Lake Sawyer Total Phosphorous Maximuni
Daily Load Water Quality Implementation Flan (“Implementation Plan™),
Ex. 9. It is considered the follow up document ta the Lake Sawyer Totai
Phosphorous TMDL. Ex. H-9 at 2, [t provides a framework for corrective
actions to address sources of phosphorous pollution in Lake Sawyer and

‘the sumrounding watershed. Unlike the LSMP, it did not include any
modeling of future lake conditlons. Like the LSMP, the Implementation

Plan was based upon the input of several stakeholders participating in the
Lake Sawyer Steering Committee, consisting of representatives of: DOLE;
King County; City of Black Diamond; King County Conservation District;
Washington Department of Fish and Wildlife: the Muckleshoot Indian
Tribe; and local watershed residents. The corrective actions identified in
the Implementation Plan largely microred the mitigation recommended in
the LSMP, with the important distinction that the Implementation Plan
also contemplated the City's adoption of the 2005 Stormwater
Management Manual for Western Washington. The Implementation Plan
concludes that with compliance with the Western Washington Phase 1T
Municipal Stormwater Permit, the, adoption of and compliance with the
2005 DOE Manual, and a monitoring program for the implementation
projects, the City of Black Diamond would meet the requirements of the
TMDL. Ex. H-9 at 31 - 32. There is no evidence to suggest that these
mieasures, including the 2005 DOE manual, are inadequate,

Credibility of the LSMP and (he [mplementation Plan, The LSMP and the
Implementation Plan build upon years of research and hundreds of pages
of scientific analysis. The plmis are the result of significant collaboration
of all major stakeholders. The Implementation Plan’s conclusions that
compliance with the 2005 Stormwater Management Manual for Western
Washington will constitute compliance with the TMDL were made by the
Department of Ecology, whose primary mission and expertise are the

protection of environmental resources, such as Lake Sawyer. Given

DOE’s mission and expertise, the City Council finds the Implementation
Plan's conclusions credible. There is nething in the record to suggest that
DOE would have any selfinterest or political teason to find TMDL
compliance when that was not the case. The Applicant raised the issue of
DOE approval prior to the Appellants’ rebuttal and nothing was offered by
the Appellants to explain why DOE would reach such a conclusion if there
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was no reasonable basis for it. While some parties of record argued that
the data and methadology shows that the MPD projects will load
phosphorous in excess of TMDL and that this phosphorous loading will
approach (but not exceed on its own) the sutrophication point for Lake
Sawyer, these parties did not dispute the data or methodology used in the
LSMP or the Implementation Plan to assess the effectiveness of
mitigation. - Therefore, their argumenis-and evidence: are insufficient to
refute the conclusions of DOE’s Implementation Plan.

The Villages MPD is Within LSMP’s Total Phosphorous Loading
Assumptions.

i, Reliance on LSMP Loading Assumptions. Although the Applicant has

not chosen to conduct its own analysis of how much phosphorous the
MPD's will discharge to Lalke Sawyer, the Applicant has relied upon
the phosphorous loading estimates of the Lake Sawyer Management
Plan (“LSMP™), prepared by King County in 2000. Through extensive
analysis and testimony, the Applicant established that the MPD
projects are consistent with the assurnptions used by the LSMP in
predicting total phasphorous loading,

it. LSMEP Qvyerstates Potential Total !’husghg' s Loading. The record of

this proceeding conclusively establishes there are flwee (and
potentially four) factors that result in an overstatement of phosphorous
loading in the LSMP model:

a. The LSMP overstates the amount of the MPD development area
that drains ta Lake Sewyer. The Applicant's peatechnical
consultants perfonmed 110 test borings to determine the location of

- impermeable surfaces and the resultant subsurfaice flows of
stormwater. Tr. 2641. Through this geotechnical analysis the
Applicant determined that 30% of the project area does not drain
into Lake Sawyer as assumed in the LSMP. Kindig Testimony,
3/12/10, pp. 2032 - 2033. No party rebutted this testimony or
geotechnical analysis,

b. The LSMP overstates the amount of potential development in the
MPD project area, As shown in Exhibit [1-8 and as testified by Al
Fure, the LSMP overslates the development of the MPD’s by 25%.
Tr. at 2,007 (Fure testimony, 3/12).

¢. The LSMP model utilized an inappropriately ligh total phosphorus
baseline. The LSMP model relied upon the in-lake phosphorous
concentrations from Merch 1994 through April 1995. Wheeler Ex.
20(e), Appendix C, Figure E6. The concentrations during this base
period ranged from 20 to 60 micrograms/L, significantly higher
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than the TMDL concentration of 16 microgram/L. As shown at p,
12 of the Implementation Plan, the 2007 phosphorous
concentration was 8 or § micrograms/L. Jd. The “iypical yea™
baseline used in the LSMP model was 84% over the TMDL
concentration. Wheeler Ex. 20. The significant disparity between
current phosphorous concentrations and those used in the baseline
of the LSMP model is probably due tothe five-year recavery
period of the lake from the treatment plant diversion in 1992, Id
Yet, Table 6-7 of the LSMP, which provided the projections on
future phosphorous loading, noted that “it is assumed that internal
loading will not change in the future,”" when more recent data
(shown in the Impiementation Plan) demonstrates that internal
loading has, in fact, chanpged.

d. A fourth factor may be the City’s adoption of the 2005 DOE
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Stormwater Manual. The LSMP was based upon the assumption
that new development would be regulated by the Department of
Ecology’s 1992 Stormwater Manual. Tr.at 558 (Abella testimony,
3/8/10). Development of the Villages MPD, however, will be
regulated by the DOE 2005 Manual, As Ms. Abella leslified, the
2005 DOE Manual provides “better by far” phosphaorous
safegtards then the 1992 manual. Tr. at 564 (Abella Testimony,
3/8/10). However, some of the benefits of the 2005 Manual may
already be integrated into the LSMP model. One of the
recommended stormwater conirols in the LSMP is the adoption of
the 1998 King County Surface Water Design Manual. LSMP, p, 6-
6 to 6-7. In the alternative, the LSMP recommends adoption of the
“Lake Protection Standard”, a component of the King County
Surface Water Design Manual. In recommending these standards,
the LSMP focuses upon the fact that they have a phosphorous
treatment reduction goal of 50%, which is the same standard
required under the 2005 DOE Manual. If the 2005 DOE Manual
does not provide any leyel of phosphorous protection better than
the 1998 King County Manual, the City's adoption of the 2005
DOE Manual is simply en adoption of one of the LSMP mitigation
measures and its actions fall squarely within the LSMP maodeling,
However, if the 2005 DOE Manual provides better pratection than
the 1998 King County Manual, as Ms. Abella testified is the case,
this is a fourth reason why the LSMP model overstates the
potential phosphorous loating from future build out.

There is no evidence in the record that identities any factors that
would result in an underestimation of phosphorous loading in the
LSMP. While Ms. Abella testified that the LSMP was outdated,
she could only conclude that an updated LSMP could *go cither
way” in changing the outcame of phospherous leading predictions.

13
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Ms. Abella testified that the LSMP is based upon data and
development regulations from 1995, Tr. at 174. She nated that
development projectians in the LSMP may not be accurate, due to
possible changes in Black Diamond cemprehensive plan policies
and development regulations and Black Diemond annexations that
occurred subsequent te 1995. Id. at 179. The Applicant addressed
Ms. Abella*s-concerns about-projected MPD development in the
preparation of Ex. H-8 and the testimony of Al Fure, which, as
discussed above, demonstrated that the LSMP actually
overestimated potential development within the MPD project areas
and, therefore, overestimated patential phasphorus leading from
new development. :

J. The Villages MPD Will Comply Withh DOE Manual Requirements and the
TMDL,. ’

i

ii.

Ex A - Findinge of Fact

The Villages MPD will comply with the requirements of the DOE
2005 Manual, and will therefore be within the TMDL. Dr. Kindig
testified that, as designed, the Villages MPD meets the DOE
conditions for consistency with the TMDL, Tr. at 2,025-26. Not only
was Dr, Kindig's testimony on this point unrefuted, but Robert Zisette,
the SEPA Appellants® water quality expert, agreed that the mitigation
implementation measures identified in the Implementation Plan are
incorporaled into the Villages MPD proposal. Tr. at 3,625 (Zisette
testimory, 3/19/10). Therefore, according ta DOE’s conclusion in the
Implementation Plan, the Villages MPD will comply with the TMDL.,

The SEPA Appellants asserted that compliance with the mitigation
measures outlined in the LSMP (and presumably the Implementation
Plan) would not be sufficient io comply with the Lake Sawyer TMDL
ot to prevent Lake Sawyer from reaching eutrophic status. The SEPA
Appellants’ expert, Mr. Zisette, perfomied an interpolation of the
modeling used to predict phosphorous loading for tota) build out, and
determined that the phosphorous loading atiributable to the MPD
proposals, with LSMP stormwater controls, would generate an
additional 353 kg/yr above the 715 kg/year TMDL limit. See Wheeler
Prehearing Ex. 20. In making this calculation, Mr. Zisette used
approximately the same MPD area calculated by the Applicant as
draining into Lake Sawyer, employing the area outlined in Exhibit H-
7. Mr. Zisette’s TMDL calculations, however, did not reveal any new
information not readily apparent to DOE when it concluded (in the
Implementation Plan) that development in accordance with the 2005
Stormwater Manual would comply with the TMDL. Additionally,
beyond adjusting downward for development area, Mr. Zisette’s
calculations did not alter any of the assumptions used in the LSMP
model which, as found ebove, significantly overstated the potential
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total phosphorus loading to Lake Sawyer. The LSMP model predicted
a total phosphorous load of 2,255 kg/yr at build out, which is [,540
kg/yr above TMDL; the baseline “typical year” in the LMSP model
was already 627 kg/yr above the TMDL. Mr. Zisette's caleulation
merely showed that the MPD’'s proportionate share of this excess
phosphorous is 353 kg/yr. Mr. Zisette’s interpolation was not the kind
of analysis of the {otal phosphorus volume ioading of-the Villages
MPD to Lale Sawyer that he testified (Tr. at 3,596) that the Applicant
should have performed, Given the objectivity and expertise of DOE,
and the significant improvement in the current Lake Sawyer water
quality that was not factored into the LSMP modeling, the City
Council finds credible DOE’s conclusions that compliance with the
NPDES Phase I1 Stormwater Permit and the 2005 DOE Manual, and
with additional monitoring and conditions of approval noted above, the
Villages MPD will comply with the TMDL. Thaose conclusions are
hereby adopted.

The SEPA Appellants also asserted that the MPD could cause Lake
Sawyer to exceed 24 micrograms/L, which they salleged, based on
Table 4-10 of the LSMP, is the scientific dividing line between a
mesotrophic and eulrophic leke, Ths meaning or eutrophic risk of this
“dividing line” is not explained in the LSMP, however. The TMDL is
set at a point where there is a 5% chance of reaching eutrophic status,
See LSMP, Appendix F, 2/11/93 Wong Memo. And, the 24
micrograms/LL is significantly mors than the TMDL, which at 16
micrograms/L has a 50% less phosphorous concentration. Further,
while the SEPA Appellants point to Table 6-3 of Appendix I to the
LSMP, which provides that the current condition of Lake Sawyer is at
23 micrograms/L and that build out of the watershed, with watershed
controls, will reach 31 micrograms/L, neither Table 6-3 nor Table 4-10
reflects curent conditions. As discussed previously, the
Implementation Plan shows the current state of the lake at 8 or 9
micrograms/L, and these levels are anticipated to be stable, absent
further development. The lake concentration has been under 16
microgfams/LL since 1998. There is nothing in the record to supgest
that the Villages and Lawson Hills MPDs, alone, will push the Lake
Sawyer lotal phosphorous concentration beyond 24 micrograms/L,
given the lake’s current conditions.

K. Estimation of Total Phosphorus Volume Loading. The Applicant did not
determine the total volume of phasphorous Lhe Villages MPD would add

to Lake Sawyer. This phosphorus volume loading 1s not unreasonably
difficult to compute, because the Applicant has data an bath projected
stormwater volumes and expected phosphorous concentrations, The
Applicant did not rebut testimony on this point. Information as to the
annual projected total phosphorus volume Joad from the Villages MPD to
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Lake Sawyer would essist the City in meeting the future water quality
monitoring called for by the TMDL, and in determining whether the
Villages MPD is, in fact, in compliance with the TMDL established for
Lake Sawyer.

L. Total Phosphorus Concentrations in Rock Creek, Mr. Rothschilds, one of
‘the members of the public who testified on-water-quality issues; raised
concerns over phosphorous impacts to Rock Creelc that had not been
discussed during the SEPA appeals. The Applicant submitted & rebuttal
declaration by Dr. Kindig, Ex. 121, which detailed that Mr. Rothchilds had
not considered the impacts of additional flows from development in his
estimates of Rock Creek phasphorous concentrations. Dr. Kindig
established. that the resulting phosphorous concentrations after the build
out of both MPDs would be 0.026 milligrams/L. There is no evidence in
the record to suggest that these concentrations would be adverse to Rock
Creek.

M. Low Impact Development. Low-impact development techniques are also
proposed as part of the Villages MPD, and are recommended conditions of

approval. These techniques will also significantly mitigate stormwater
impacts. The MPD project site contains permeable soils that ere amenable
to low-impact development techniques.

8. Stormwater Quantity. One party of record, Jack Sperry, shared photos of, and
others shared concern aver, past flood events. The added stormwater generated by the
MPDs will not male n significant difference in the quantity of water that reaches Lake
Sawyer during storm events, As discussed in the declaration of Al Fure, Ex. 123, the
developed areas of the Villages and Lawson Hills MPDs occupy only 4% of the Lake
Sawyer watershed. A little more than & third (326/922 acres) of the MPD developed
areas are within the Lake Sawyer watershed. Using the volumes generated by the
January 7, 2009, flooding events, the MPDs would have added an additional depth of
1.85 inches to the storm event, if the storm quantity was instantaneously delivered to the
Lake. It would take several days for all of the water from such storm event to reach Lake
Bawyer from the MPDs. Therefore, the MPD does not serve as a significant flood threat
to Lake Sawyer properties.

9. Noisge.

A. Existing noise levels. As summarized in the Villages FEIS at page 3-25,
existing noise levels along SR-169 in the vicinity of the Villages MPD
project area have been measured between 54 and 66 decibels (dBA),
depending largely on (he speed of vehicles. Noise levels have been
measured at 62 dBA on Roberts Drive/Auburn-Black Diamond Road at
the City offices, but noise levels in residential areas at a distance from
major roads drop to berween 46 and 53 dBA, with noise levels in more
rural and undeveloped areas as low as 31 dBA. Appendix C (o the
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Villages FEIS identified the five locations where sound level
measurements (SLMs) were taken to establish the base line or existing
environmental noise level along SE Auburn-Black Diamond Road/R oberts
Drive. Richard Steffel, the Applicant’s noise expert, testified in a rebuttal
declaration that the SLMs were taken after a traffic detour on SR-169 was
discontinued to ensure that unusual traftic conditions were not present to
influence the findings of the noise-analysis- The- Villages FEIS and-its
technical appendix addressing noise impacts (Appendix C) do not disclose
the anticipated duration of each of the construction activities listed in the
table in the Villages FEIS Exhibit 3-12. Tr. at 795-96.

from Villa D. As discussed in the Villages
FEIS at Exhibit 3-12, MPD construction noise is estimated to be 80 to 96

dBA at 50 feet from the source, 74 to 90 dBA at 100 feet from the source,
and 68 to 84 dBA at 200 feet from {he souree.

. Noise Standards. Generally speaking, 55 dBA [s an acceptable level of

outdoor moise in a residential area pursuant to the “environmental
designation for noise ebatement” classification system ufilized by
Washington State and the U.S. Department of Housing and Urban
Development Index. Villages FEIS at 3-27. The Federal Highway
Administration Noise Criteria indicate that 52 dBA is an acceptable noise
level for the interior of a residence. /d. at 3-28. Construction noise
originating from temporary construction sites is exempt from noise
regulation by the Department of Ecology. Because the Villages MPD is
anticipated to be built out over a fifteen-year period, the noise standards
adopted by DOE and other agencies do not adequately address
construction noise impacts associated with the scale and construction
duration of the Villages MPD.

. Parties Affected by Noise Impacts. The parties most likely to be affected

by construction noise inelude residents adjacent to the site, including
single-family residential development to the east on both sides of Roberts
Drive, and one residential family to the west of the property south of
Roberts Drive, the Harps, whao could experience peak noise levels up to 90
dBA. Villages FEIS at 3-29; testimony of Jerry Lilly (SEPA Appellants’
expert) and Richard Steffel (Applicant’s expert). The Harps® residence is
located within 35 feet of the Villages main property. At least one member
of each household referenced on page 3-29 of the Villages FEIS suffers
from medical conditions which may be exacerbated by the construction
noise. Harp Appeal of the Villages FEIS, pp. 8 - 9.

Duyation of Constryction Noise Impacts, The Villages MPD application
(page 1-6) indicates that it is estimated that approximately 4,753,000 cubic

yards of cut and 1,685,000 cubic yards of fill would be required for
development of the main Villages site. Because dirt removed must be
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used as fill, trucks will not be used io export the entire 4,7 million cubic
yards of dirt. If the Applicant performs 4.7 million cubic yards of cut, and
refains the 1,685 million cubic yards on site as required, approximately
3,680,000 cubic yards of dirt would have to be removed from the site,
This is equivalent to approximately 153,000 truckloads of exported
material. If ten truckloads are removed per hour, eight hours per day, five
days per weels, that weuld be 400 truslloads a-weel-for about-7:35 -years:
As aclnowledged by Exhibit 3-12 of the Villages FEIS, dump trucks
generate 82 — 94 dBA of noise when measured 50 feet from the source and
76 — 88 dBA when measured 100 feet from the source, The 90 dBA
clearing activities will likely be of short duration, since there are only so
many trees adjacent to the three residential properties ihat will most likely
ta be affected by such noise. ' :

. Noise Mitigation. During its rebuttal presentation, the Applicant

volunteered to provide certain specified mitigation to address construction
noise impacts. City staff also recommended a condition requiring
establishment of a construction haul ronte, with a corresponding
prohibition of construction haul use of specified City streets, The City
Council finds that incorporation of the Applicant’s volunteered mitigation,
and the construetion haul requirements recommended by staff as
conditions of MPD approval, will appropriately mitigate the construction
noise impacts of the Villages MPD.

10. Schools,

A. School District. The Villages MPD project area is located in the

Enumelaw School Disicict (“District™). The District’s schools are already
over capacity, according to testimony by school officials.

. School site standards. The District’s capital facilities plan (“CFP™)

identifies acreage needs for new schools. Ex, 14, attached Ex. A, p. 15.
However, the CFP appended to Ex. 14 fails to identify an
explanation/justification for the acreage standards. Nevertheless, it ig the
most suitable standard provided in the record because it is incorporated
inoto the City's Comprehensive Plan, In addition, BDMC
18.98.080(A)(19) requires that:

[t]he number and sizes of sites shall be designed o
accommodate the tatal number of children that will reside
in the MPD through full build out, using school sizes based
upon the applicable school district 's adopled standard....

This standard links the size of the “school” to adopted Distriet standards,
but does nat expressly tie the size of the “site” to the CFP acreage needs
used to calculate Distiict school impact fees. Because the acreage
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requirements in the CFP are used to calculate school impact fees and are
not necessarily intended to serve as minimum site standards for the
constructlon of all schoals, the acreage standard can be applied in a
flexible manner, so long as sufficient acreage is provided to meet the
District’s adopted school size standard incorporated in BDMC
18.98.080(A)(19).

C. District/Applicant School Mitigation Negotialions. The District and the
Applicant have been involved in extensive negotiations on a scheol
mitigation agreement since August, 2006. The record reflects that the
latest draft is satisfactory to both the District and the Applicent.

D. Schaoal Facilities Needed, The draft school mitigation agreement (Ex,
NR-TV-8) indicates that the District identified the need for new schools to
serve 1,800 elementary students, 1,100 middle school students, and 1,200

. high school students. Likewise, Ms. Graham testified that during the
process of preparing the DEIS, Parametrix identified the need for seven
schools to serye the project areas of the Villages and Lawson Hills MPDs.
The District identified the school needs and the District and Applicant
“firmed up” the location of the elementary and middle schools in April
2009, and the location of the high school in late Augnst or early
September 2009. Tr. at 878-79. If the District proposes to locate a school
in unincorporated King County, a conditional use permit must be obtalned
from King County,

E. Analysis of Traffic Impacts of School Construction. The FEIS and TTR

transportation analysis addressed the cumulative, AM pealc hour traffic
impacts of schools needed to serve approximately the same number of
students contemplated by the drvaft school mitigation agreement. FEIS,
Appendix B at Table 10, p. 3-7; Tr. at 2,535 (Perlic testimony). Because
school-generated traffic does not affect the PM peak hour, any change in
the AM pealc hour school traffic analysis due fo a change in school site
location would likely nol affect the FEIS und TTR impact analysis and
mitigation for PM penk hour conditions. Tr. at 2,541-42. (Perlic
testimony). The SEPA Appellants and other parties of record have not
demonstrated that this analysis was deficient, in that they did not provide
any evidence suggesting which, if any, of Mr, Perlic’s calculations would
be rendered inadequate and how that may affect the proposed MPD
construction and the associaled planned road end intersection
improvements.

F. Alleged Water Quality Impacts from School Construction. One parly of
recard, Gil Bortleson, alleged that building the twin school sites south of
the Villages along Green Valley Road would create a “high risk” of drying
out approximately ten shallow wells serving neighboring residents in rural
ICing County. Tr. at 137, In addition, Mr. Bortleson alleged that increased
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nimoff from the school sites would drain to the west, potentially flooding
septic systems located in that area. Tr. at 144. Mr. Bortleson’s allegations
are speculative. My, Bortleson did not review eny site plan for the
proposed school construction prior to giving his testimony and assumed
that the entire twin school site, 70 acres of land, would be paved or
graded, creating 70 acres of new impervious surface. Tr. at 148. Mr,
Bartleson alsowas not able-to give any testimony-with tespect 1o the
quantity of water that currently infiltrates to the wells that would not
infiltrate to the wells after the project. Tr. at 153. He also was not able to
answer any question regarding the amount of surface water infiltration
needed to sustain the operation of the at-rislc wells. Tr. at 154, Further,
these alleged impncts can be more effectively svaluated when a specific
proposal for school construction is submitted for permit review.

. Lake Sawyer Park. Some parties of record objected to the potential use,

contemplated in the draft school mitigation agreement among the
Applicant, the School District, and the City, for joint school/City use of
Lake Sawyer Park. Such joint use is consistent with Black Diamond
Comprehensive Plan Policy CF-14, which calls for the City to “Maintain a
joint-use agreement for all facilities and land.”
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11. Fiscal Impacts.

A

FEIS Analysis. The FEIS Fiscal Impact Analysis (“FIA”) determined that
the Lawson Hills MPD would have a positive fiscal impact and the
Villages a negative fiscal impact, with the Villages MPD reaching a
million dollar annual deficit by 2030. FEIS FIS at 4; Villages FEIS at 3-
95. The FIA assumes-§152 vetail sales per-squaic foot, and a-$354,000
value for singie-family homes and a $125,000 value for multi-family units,
based upon house sales in Black Diamond four to five years ago. The
Villages and Lawson Hills MPD propoesals may only build residences in
the first phases of development. See Villages and Lawson Hills MPD
Applications, Chapler 9, As noted in the ECS 11/16/09 memo (Ex. J to
the Villages PEIS), sinple-family residential developments typically

‘produce deficits, and it is therefore likely that the first phases of MPD

development will produce deficits if those phases are limited to residential
development,

. Applicant Analysis,. Mike Whipple, the Applicant’s fiscal expert,

provided written comment regarding the divergent results reached by the
Applicant’s FIA and that edopted into the Villages FEIS. See MPD Ex.
124, Mr. Whipple's analysis found that the fiscal impacts for both MPDs

* would be positive, MPD Ex, 124, p, 4. As reflected in the Villages FEIS,

pp. 3 - 96, Mr. Whipple noted that slipht changes in assumptions can lead
to differing results in the fiscal impact analysis. The primary differences
in assumptions appear to concern retail sales and housing values. Mr.
Whipple wrote that the FEIS FLA dollar amount of retail sales per square
foot is significantly below the average for retail sales and is not supported
by any market study. Mr. Whipple based his retail sales estimates upon
the lower end of estimates prepared utilizing the Urban Land Institutes’
“Dollars and Cents of Shopping Centers, 2002” and “2007 Retail Taxable
Sales Estimates” prepared by DL Companies. For housing values, Mr.
Whipple assumed that single-family homes would sell for $420,000 and
multi-family homes for $150,000. Mr. Whipple stated these housing

* values were based upon current market studies, although he did not

mention whether these studies were conducted before the recent downturn
in real estate sales.

Purametrix Sengitivity Analysis. The City also subjected the FEIS FIA to
peer review by Parametrix in a “sensitivity analysis.” Parametrix
employed the methodology of both Mr. Whipple and the FEIS FIA to
determine what would happen under four scenarios: (1) adjusting housing
values; (2) assuming all parks maininined by an HOA; (3) assuming all
streets maintained by an HOA; and (4) reducing police costs (the DEIS
incorrectly calculated the number of new palice officers needed; it is
unclear if this error was remedied for the FEIS). Parametrix made these
changes to assess both short- and long-term impacts on each MPD
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individually and cumulatively, Under each scenario, Parametrix found a
net positive fiscel impact, although the amount of the change in
anticipated housing values was not identified.

. Comnparison of Fiscal Analyses. Neither study makes any assumptions or

employs any methodology that could be considered unreasonable or
excessively gelf-serving.- The primary difference in the models used by
the Applicant end for the FEIS are the assumptions made about future
housing values and commercial activity for the City of Black Diamond
over the next 15 years. Selecting one FIA over another would require 2
determination of which FIA more accurately predicts the performance of
ilie cconomy for Black Diamond during the FIA's duration. Predicting the
economy is an impossible task, or at least beyond the capabilities of
current economic science. The FIAs anly serve as a general guide to
economic impacts, and those impacts must be considered inconclusive
given the liniitations of predicting economic performence 15 years in
advance.

Fiscal Neutrality Factars, There are several factors that put the City in a
goad pasition to assure fiscal neutrality.

i  The Applicant has agreed 1o a condition that will make it responsible
for any fiscal shortfalls projected after each phase of development.
The Applicant proposes the following condition:

The applicant shall be responsible for addressing any
projected city fiscal shortfall that a fiscal analysis, prepared
at each phase, shows is a result of the Villages MPD. The
exact terms and process for performing the fiscal analysis
and evaluating fiscal impacts shall be outlined in the
Development Agreement, and shall include a specific
“MPD Funding Agreement,” which shall replace the
existing City of Black Diamond Staff and Facilities
Funding Agreement,

ii. The sensitivity aualysis conducted by Parametirix determined that
under both FIAs, measures such as HOA ownership and maintenance
of roads and/or parks would result in a net positive fiscal impact.
Consequently, it is reasoneble to conclude that any long term projected
shortfalls could be addressed by privatizing Infrastructive. Combiniug
Applicant responsibility with the options of privatization provides
reasonable assurance that the projects will not have an adverse fiscal
impact upon the cwrent yesidents of Black Diamond. In order to
ensure that the MPD does not lower sta{fing levels of service as
required by BDMC 18.98.050(A)(S), & condition of approval could be

Gx. A - Findings of Focl 27
Villoges MPD - Poge 22 of 29

0027181



worded to also require that the projects generate sufficient revenues to
maintain required staffing levels.

_iii, Additional fiscal analysis is required every five years, and at the start
of each phase. The Applicant’s recommended condition will be
combined with that of the Staff’s, As recommended by Staff, a fiscal
analyais will be required five years fato the prajoctwhen -t s Likely
that the Applicant’s development is mostly residential and hence
impacts may be most severe.

F. Table 3.4 of the application shows proposed land uses, and shows that a
school uses ave conditionally permitted within the office and retail
degignations. If a high school were located in an office or retail
designation, because the amount of land a high school would oceupy the
amount of retail/office development would be significantly reduced, For
this reason, Exhibit C below contains a requivement for preparation of an
updated fiscal analysis for any proposal to locate o high school within any
lands designated on Figure 3-1 (Land . Use Plan) for
coromercial/office/retail use. This condition will also assist in assuring
fiscal nentrality,

12. Wildlife.

A. Wildlife Species Likely to be Found on MPD Project Site. In order to
determine the types of wildlife and habitat present on the sites for the
purposes of the FEIS analysis, a vesource study was conducted, which
involved multiple site investigations throughout several different months
and years, in addition to research of records and documents from DFW
end other agencies. Tr. at 178 - 180 and 2,407. This included days of site
investigations in 2005, 2007, and 2008. The results of this study are
presented in the FEIS, which contains at page 4-72, Ex. 4-14 a summary
of wildlife species expected to inhabit the Villages MPD site. The
appendix to the FEIS contains a defailed list of all species considered.
FEIS Appendix N, at July 16, 2008 WRI Memorandum pp. 11 - 15 and
App. B thereto. Jason Knight, the consultant who prepared the technical
analysis included in the FEIS, also noted that band tailed pigeons need
mineral springs at their breeding site, and such springs are not found at the
MPD project sites. While the band tailed pigeons may be found there
during their migration, evidence presented support the findings that they
do not inhabit or nest at the sites, Tr. at 60 - 61 and 2410-11. Mr. Knight
added that no endangered or threatened species were found at the sites,
which ig also consistent with the findings by the DFW. He opined that
development may benefit ellc population because efk feed on landscaping
plants thal are more likely to be present as a result of development.
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B. Wildlife Cortidots. The width of the wildlife corridors on the Villages
MPD site will be between 300 and 900 feet. The King County network
biologist’s minimum recommended width for a wildlife corridor is 150
feet. The width of the wildlife cowridors proposed as part of the Villages
MPD is adequate because it is at least double the minimum recomniended
by King County’s network biclogist, and provides sufficient space for
vildlife to travel around spots whero natural barriers-such as flooded
wetlands are present. Tr. at 2410-16 and 2454.

C. lmpacts to Wildlife. Wildlife impacts are an inevitable impact of
development. The only way to completely mitigate them is to provide for
a one-to-one replacement of lost habitat with new habitat.  Most
development could not proceed under these conditions, and such a
requireinent would not be reasonable. The Villages MPD proposes to
retain 42% of the project aren in apen space, a large portion of which will
serve ns a wildlife corridor. This open space retention is a relatively large
set-aside for any develapment project, and the wildlife corridor within the
open space is of sufficient width to provide for wildlife migration. This
pravides appropriate mitigation for any significant, adverse impacts to
wildlife, And, significantly, the record also establishes that there is no
threntened, endangered or otherwise protected species that has a habitat
within the project area,

13. Wetlands, No evidence was presented on the issue of impacts to Core
Wetlands or that the City’s Sensitive Areas Ordinance is inadequate to protect these
wetlands.

14. Landslide Hazards. Although at least one party of record asserted that
landslide hazards had been inadequately analyzed, no evidence of landslide hazards was
presented other than photographs of landslides, There also was no evidence presented on
whether the City of Black Diamond’s Sensitive Areas Ordinance is inadequate to address
landslide hazards. Further, the Villages FEIS identifies landslide hazard areas and
provides an in-depth assessment of mitigation for such hazards. See TV Appendix D,
AESI Technical Report, p. 3-54, 4-2, 4-3, 4-11, 4-18, 4-21, 4-28-29, and 6-13 and 6-14.
There was no evidence presented to show this analysis was inadequate, '

15. Mine Hazards. The TV FEIS identities mine hazard areas and concludes that
only a small number of low-hazard mine areas are located within the Villapes MPD.
Villages FEIS at 4-8, 4-14, 4-15 and Exhibit 4-6. The City’s Sensitive Areas Ordinance
will ensure that these hazards will be sufficiently addressed. Some parties of recard
asserted that mine hazards had been inadequately addrassed. One party of record in
particular was primarily concemed with the dumping of toxic waste at mine sites,
However, there was no evidence presented on mine hazards by any parties of record other
than the Applicant, and there is no evidence in the record to suggest that the FEIS was
inadequate on its analysis of mine hazards, including toxic waste issues at mine sites.
Several people testified about mine hazard issues during the MPD portion of the hearing,
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but there was no evaluation provided of the adequacy of the FEIS on this issue. There
was also no evidence presented on whether the City of Black Diamond’s Sensitive Areas
Crdinance is inadequate to address mine hazards. A condition of approval requiring &
netice on title disclosing the existence of present and former mine bazard areas will
provide disclosure to potential buyers of homes within the MPDs.

16, Health Care Services. The Lawson Hills FEIS and the Villages FEIS indicate
at page 3-89 that three hospital/medical care facilities aperate near the City of Black
Diamond, including Enumclaw Community Flospital in Enumclaw, Valley Medical
Center In Renton, and Auburn General Hospital in Auburn. Advanced Life Support
services are provided by King County Medic and are funded through a separate county-
wide tax assesament. In addition, emergency medical care is provided by Mountain View
Rire and Rescue {also known as King County Fire District No. 44), Specifically, the
Villages and Lawson Hills FEISes locate medical facilities on the map in Exhibit 3-39,
The FEIS analysis nlso indicates that additional fire fighters or volunteer EMTs wiil be
required to serve the Villages MPD population, and that updated facilities as well as
increased staff and infrastruoture may be required for other medical facilities, Lawson
Hills FEIS and the Villages FEIS, p. 3-90 - 3-91. Although one party of record alleged
that Black Diamond has been identified by King County Public Haspital District #1 as an
“underserved” area for health care, there was no additional testimony or evidence
presented on health services other than the bare assertion in the Clifford Appeal that the
FEIS was inadequate with respect to health services. '

17. Historic_and Cultural Resources. One party of record asserted that the
Villages MPD will have an adverse impact upon historic and cultural rescurces,
specifically a collapsed mine site that still contains the remains of some miners, and the
potential existence of some Native American archacological sites. That party did not
pursue these claims during the hearings (beyond alleging traffic impacts to historic
downtown areas, dealt with elsewhere in these Findings of Fact). There is no evidence in
the record to establish that the Villages MPD has any significant adverse impacts upon
cultural and historic resources.

18. Trails and Parks.

A. Amount of Parks. The Villages MPD exceeds the amount of parks
required by the 2008 Black Diamond Parks, Recreation and Open Space
Plan. The Villages MPD provides double the amount of neighborhood
and community parks required by the Plan, and the number of pocket
parks meets the Plan's standard.

B. Amount of Open Space. There are two prior agreements relating to open
space: the Black Diamond Urban Growth Area Agreement (“BDUGAA™)
and the Black Diamond Area Open Space Protection Agreement
(“BDAOSPA™), The open space called for by these agreemenls has been
pravided, The BDUGAA called for conveyance to King County of 645.2
acres of land located in the unincorporated county, and 63.3 acres to the
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City as an offyet for the West Annexation area; and conveyance of 339
acres in unincorporated King County to the County and 81.7 acres as an-
offset for the South Annexatica area, The BDUQGAA also required
pratection or conservation of 347 acres of potential in-city cpen space on
‘or before annexation of the West Annexation area, and proteclion or
conservation of 195 acres of potential in-city open space on or before
annexation -of the- South- Annexaticn Aren. -The-potential in-city open
space was to be protected conserved through purchase or transfer of
development rights, or dedication or conveyance of conservation easement
to the City or County. BDUGAA (City Staff report, Ex. 7) at 12-13. The

- BDAOSPA identified the specific lands and provided for mechanlsms for
their transfer and/or dedication at closing, which was the effective date of
annexation of the West Annexation area. Consequently, the lands
identified in the BDUGAA for conveyance, protection and/or conservation
have been so conveyed, protected and/or conserved. The Villages MPD
itself includes 77 acres of open space, trails and parks, 177 acres of
wetlands, and 25T acres of buffers, for a total of 505 acres (or 42% of the
MPD project site) as open space. Figure 3-1 (July 8, 2010) Land Use Plan
map.

C. Timing of Proposed Parks and Trils Construction. The phasing plan
proposed by the Applicant calls for park construction at various stages of
specified occupancy. Villages MPD Application at 9-10. This timing is
contrary -to BDMC 18.98.0B0(A)(4)(a), which requires that all park
improvements be completed prior to any occupancy or final site or plat
approval, whichever ocowrs brst. This noncompliance is remedied by
inclusion of a condition in Exhibit C below to require construction of
parks prior to occupancy or final site or plat approval. For on-site trails
and other recreational facilities other than parks, timing of construction is
governed by p. 9-3 of the MPD applications, which generally requires that
they must be built prior to oceupancy. This requirement does not apply to
off-site frails.

D. Intepration Into Trail Network. A condition clarifying that off-site trails
and recreational facilities may be rcquired as a condition of phased
development, as autharized by law, io mitigate the impacts of a particular
phase, will enable the City to require off-site tvail improvements and
connections to facilitate (he immediate integration of each phase into an
area-wide trail network.

19. Water Availability. As to water availability, the Water Supply and Facilities
Funding Agreement (“WSFFA™) (Exhibit 9) dated August 11, 2003, provides for water
supply through major property owner upgrades of the Black Diamand water system,
including upgrades to the city springs, end delivery of city spring water to Black
Diamond, and the purchase of new water supply fiom the City of Tacoma, with a
requirement for reimbursement of costs incwred for the upgrades by credits on future
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caplial facility charges. The project has also been designed, generally, through
infiltration systems and circumvention of wetlands, to avoid any risk of adverse impact to
private wells and springs that could be affected by the Villages MPD, as established in
the AESI reports in Appendix D to the Villages FEIS. There is no evidence to suggest
that the use of these water sources will impact or impair existing water rights of other
residents.

20. Tree Removal. The Applicant has agreed to comply with the tree
preservation ordinance. See MPD Ex. 114, p. 21. The tree preservation ardinance has a
comprehensive replacement program for trees that are removed, except for properties that
have 40% open space. See BOMC 19.30.070. The City's ree preservation ordinance
seis the siandard for tree protection in Black Diamond, and is sufficient to protect the
community from the rentoval of trees.

21, Greenhouse (as Emissions.

A. Quantity of Bmissions, Vehicle emissions are a significant source of
greenhouse gases. Villages FEIS Appendix Q, "Air Quality”, p. 10. The
FEIS estimates the volume of vehicle emissions by using the average
number of vehicle miles per day in Washington State per person. Villages
FEIS, Appendix Q, “SEPA GHG Emissions Worksheet”, at 10. While
some parties of record (the SEPA Appellants) argued that this state-wide
average grossly understates the average mileage of MPD residents because
the MPDs are far from employment and commercial centers, as noted by
the Applicant the use of the state-wide average is required by King County
for assessment of green house gases in King County unincorporated areas.
Applicant Closing Brief, pp. 77 - 78. It is also not necessarily intuitive
that average daily trips for Black Diamond residents would be
significantly higher than the state-wide average. Due to the long distance
from commercial and employment centers, Black Diamond residents are
probably more likely to carpool, take transit, telecommute, otherwise worlk
from home, or not worlc at all, The statc-wide average also includes all of
the other rural areas of the state, including Eastern Washington, where
distances to commercial and employment centers exceed those of Bleck
Diamond. The SEPA Appellants presented no evidence of what average
daily trips Black Diamond residents would take, or the length of those
trips. The record does not support the assertion that the state-wide vehicle
mileage wsed in the greenhouse gas estimates is significantly less than the
average mileage of future Black Diamond residents.

B. Paramefrix Peer Review. In cross-examination of Steve Pilcher, the SEPA
Appellants also asserted that the greenhouse gas analysis was not
congsistent with the peer review requirements of Parametrix. Tr., pp, 3342
-~ 3344. SEPA Appellants® counsel referenced a Parametrix statement that
no altemnative land use scenario was analyzed in the sir quality analysis.
The Villages FEIS, however, does examine air quality impacts under an
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alternative land use scenario, consistent with the concerns expregsed by
Parametrix. Villages FELS at 4-93 — 4-95, alternative 3.

C. Mitigation for Greenhouse Gas Ewmissions. The SEPA Appellants
identified several mitigation mensures they asserted should be required to
reduce greenhouse emissions. Wheeler Prehearing Ex. 19. Many of these
recommended measures are already- identified-in the Villages FEIS, both
in the text of the FEIS and in its technical appendices. Villages FEIS at 6-
14; Appendix Q, “Air Quality,” at 14 - 15. The project design already
incorparates several elements that will help reduce greenhouse gases, such
as an emphasis upon mixed use; bicycle and pedestrian tralls; low impact
development; and Built Green and LEED certified/Energy Star homes,
Appendix Q, “Air Quality,” at 14. As noted in the Villages FEIS technical
discussion on greenhouse impacts, there is no standard for greenhouse
emissions associated with development projects and the extent to which a
single project affects climate change is unknown. Given this context, the
mitigation outlined in the Villages FEIS and technical appendices for
green house gases is reasonable, appropriate, and adequate.

22. Employment.

A. The Black Diamond 2009 Comprehensive Plan includes the City’s
employment targets for 2025. The Comprehensive Plan at pages 5-3] - 5-
32 states that the City’s target employment for the year 2025 is 2,952 jobs,
an increase of 2,525 jobs over the year 2000 job total of 427 jobs.
Comprehensive Plan at 5-31, Table 5-3 (2025 Target Employment).
These jobs correspond ta a total household target of 6,032 households.
Comprehensive Plan at 5-29 — 5-30, Tables 5-1 and 5-2. Considering
Tables 5-1, 5-2 and 5-3 together yields n job/household ratio of 0.468
(2,952 + 6,032 = 0.468).

B. Table 3-9 of the Comprehensive Plan indicates a goal of attaining 0.5 jobs
per household by the year 2025. This roughly corresponds to the 0.468
jobs per hotisehold that vesults from Tables 5-1, 5-2 and 5-3.

C. Pnge 3-11 of the Comprehensive Plan states that “the City's employment
target is'to pravide one job per househald within the City by the year
2025, which would translate to a jobs target of 6,534 jobs. However,
employment projections used in this update are more conservative in order
to recognize that the City’s population will need to grow first so that it
‘provides a larger market base that can attract and support a larger market
base. . . ." Comprehensive Plan at 3-11 —~ 3-12. Therefore, the
Comprehensive Plan indicates that the City’s updated projection is to have
2,677 new jobs by 2025, Comprehensive Plan at 3-12. These jobs are to
be allocated among “833 acres of employment land. . .proposed in the City
Ihmits ....” Jd. This equates to 3.2( jobs per acre of employment land.
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D. The Comprehensive Plan also indicates that “development capacity was
caleulated for the commercial and industrial deslgnations within the City,
ae shown in Figure 5-1. . . .The data indicate the Cily contains the capacity
for 5,761 tatal jabs or 5,334 new jobs (from 2000).” Comprehensive Plan
at 5-31.

E. The Villages FEIS Fiscal Analysis in Appendix J contains an analysls of
the amount of retail/office square footage to be developed, and projects
that such development will generate 1,365 employees.

23. Findings De Conclusions of Law, Any Findings of Fact set forth
herein that are deemed to be conclusions of law should be considered as such. Any
Conclusions of Law set forth in Exhibit B below that ave deemed to be Findings of Fact
are adopted herein by reference as if fuily set forth.
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BLACK DIAMOND
EXHIBIT LIST

(“H" Documonts)

EXHIBIT_A____

April 15, 2010
No. Provided by . Desoription
H-1 | Ropers DEIS Swpmg Meeting Attendance List
H-2 Villages and Lawson Hills Staff Report Amendments
H-3 | Maple Valiey Declaration of Janarthanan dated 3/12/10 (sama as Ex. 15 in
MPD Hearings Bxhibit List)
-4 Peak Hour Factor Spread Shest
H-5 Elk Photos
H-6 Davidson ‘Wildlife Journals (2)
H-7 Lake Sawyer Basin Map
H-8 Lake Sawyer Tributary Basin Exhibit *
H9 |Rogems Lake Sawyer Total Phosphorous TMDL, Water thhty
Jomplemeutation Plan, dated 6/09
H-10 | Bricklin Taterseotion Photos
(e-c) : _
H-11 | Judith Carrier 10/27/09 Letter from Colin Lund, Yarrow Bay Holdings, to
. Leonard Smith, Black Diamond
H-12 | Bricldin Queue Analysis (Provisionally adrilted)
-19
H-20 | Bricklin King County DOT chel Three Traffic Impact Avalysis
H-21 | Bricklin Design Manual Trattic Analysis p. 610-1 through 610-10
H-22 | Clifford WSDOT Accident History Detail Report dated 3/15/10
H-23 | Ropers ASI Technical Report Documennts
(a-m)
H-24 | Maple Valley Sterbank to Taraday e-rasil dated 3/16/10, 3:23 pm
(a) Barney to Sterbank e-mail dated 3/17/10, 2:14 pm
Barnoy to Sterbank letter dated 3/17/10
Bamey to Jonarthanan letter dated 3/17/10
Barney to Taraday letter dated 3/17/10
H-24 | Maple Valley E-mails from Examiner to SEPA Appellants re subpoane
(b)
H-24 | Maple Valley Lawson Hills end Villages Revised Schedule
) :
H-24 | Maplc Valley Prehearing Order
(d)
H24 | Maple Valley City of Black Diamond Hearing Examiner Rules of Practice and
() Procedure

(PADTT5670.00CAU049.90000N )
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H-24 | Maple Valley Clark to Todd 3/5/10 e-mail 1z Records Request from Black

43 Diamond

H-25 | Sterbank 3/16/10 Voice of the Valley Article MV Councilmember cdils
for suppoit to BD appellants)

H-26 Cumulative Volumes on Local Roads with Lewson Hills and the
Villages MPD

T e

(&) L

H-27 | Bricklin Queue analysis

(b-f)

H-28 | Bricklin NCHRP Report 599 (cover end Table 19 and Figure 14 orly)

H-29 Synchro Studio 7 User Guide

H-30 | Bricklin NCHRP Raport 539 p. 47-49 plus cover and foreword

(PAOTIS670.D0C;2A 3049, 500000 )
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BLACK DIAMOND MPD BEARINGS TXHIBIT LIST
The Villages/Lawson Developments SEPA Appeals

EXHBT 2

April 15,2010
No. | Type of Recoxd Date Sender Recipient(s) Subject
1 Handwritten note | Undated | Kristen Bryam Black Diamond MPD Hearings - Desire to submit
; commients
2 Article with 11/05 Angela Taeschner Black Diamond. | Bald Eagle Protection in 'Washington
photograph ' _ State
3 Commegf letter | 03/11/10 { Steven R_ Garuich Black Diamond The Village MPD Application
- Comrnents -
4 | Commentletter | 03/11/10 | Mike and Wendy Ward | Black Diemond City Cancerns about FEISs for MPDs
Council & Mayor Olness 5
5 Comment letter | 03/07/10 | Sue and Robert Fish City of Black Diamaond Opinions and concems
6 Comment Jetter | Undated | Richard R. Ostrowski - Wiitten testimany on MFDs
7 Comment; letter | 03/10/10 | Tustin Giger and Tyler | Black Diemond City For the abolishraent of the plan to
Ward Council build the Yamow Bay Housing
Conmmunities
8 Commest letter | 03/07/10 | Lynne Christie Black Dizmond Mayor Opinions and concerns
and City Council :
9 Comment letter | Undated | Rick and Nanette - Yarrow Bey Development in Black
Stoclks Dizmond - Village and Lawsan
Iropacts
10 | Oral Testimony | 03/11/10 | Tom Hanson - Villages/Black Diamond ~ Needed
Notes with Map Mitigations ;
11 | Commeptleiter | 03/11/10 | Jack C. Sperry The City of Black The Villages and Lawson Hills
with atiachments Dimmond, Washington MPDs (Potential for Lake Sawyer
Flooding)
12 | Comment letter | - Jay and Kelley McRiroy | — Villages and Lawson Hills MPDs
13 | Comment letter | 03/11/10 | Carrie Hartmean City of Black Dismond Public Comments, Yarow Bay
MPDs :

(PADTT4137.00C; \13049,500000 |
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No. | TypeofRecord | Date Sender Recipient(s) Subject
14 | Comment letter | 03/11/10 | Denise L. Stiffarm City of Black Diamond
wrth attachments (K&L Gates) for Hearing Eyaminer
Enumelaw School _ '
District '
15 | Declarationand | 03/12/10 | Natarajan “Jana” - In Re: Applications for Lawson Hills
written testimony Janarthanan, Ph.D. and The Villages MPDs
with artachments
16 | Comment letter | 03/15/10 | Kevin Snyder, City of | City of Black Diamand | City of Aubumm Public Testimany for
Auburn Hesring Examiner Lawson Hills MPD and The Villages
MPD
17 | Public Testimony | 03/15/10 | Robbia Taylor - Lawson Hills/The Villages re: mine
with attachments : sites and sk holes
18 | Comment letter | 03/15/10 | Lisa Garvich City of Black Diamond/ Commeauts offered during public
Hearing Examiner comment section of Lawsan
Hills/Villages MPD Hearing
19 | Commeant letter | 03/15/10 | Lisa Garvich City of Black Diamand/ Comments offered durng public
Hearing Examiner comment section of Lawsaon
Hills/Villages MPD Hearing - BD
: Regional Park
20 | Testimony re: Undated | Ron Taylar — Use of Botis Drive
Lawson Hills
MPD Application ;
21 | Testimony notes | Undated | Willizm Wheeler Hearing Examiner forthe | Comments on The Villages and
City of Black Diamond | Zawson Hills MPD application
22 | Commentleiter | 03/15/10 | Lesh Grant and Michael | Hearing Examinar Comments on the MPDs for The
Royston Olbrechts, City Council Villeges and Lawson Hills
membears Hanson, Developrents
Goodwin, Boston, Saas,
Mulvihill, Mayor Olness
23 Comment letter 03/15/10 | Judith Cacier City of Black Diamond/ Villages South Commector/SR 169
with attachmants Yarrow Bay MPD Imarsection, FEIS, Yarrow Bay
Hearings Development

[PAG774137.D0C; 1113049.5000001 }
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No. Type of Record Date Sender Recipient(s) Subject
24 | Comment letter 0310/10 | Bill and Vicki Harp Mr, Phil Olbreckis, Coraments on MPD - The Villages,
with attachments Hearing Examiner, and Article on Yamow Bay Development
Steve Pilcher, Directar of | Hearing, Photographs
| Planaing, City of BD
. 25 | Commentlstter | 02/28/10 | Erika Morgan An open letter fo our Black Diamond, Photographs of
with attachments greater community Black Diamond Lake
26 | Comment letter 03/15/10 | Ulla Kemman The Hearing Examiner, Proposed MPD for the Villages and
Phil Olhrechts; The City | Lawson Hills :
. Couneil, Black Dizmond .
27 | Commmentletter | 03/15/10 { Danicl H. Ryning Hearing Examiner; To MPD Commmenis on Yammow Bay
Whom It May Coacem proposals for “The Villages™ snd
- : “Lawson Hills”
28 | Commentletter | 03/15/10 | Ron and Pam Tomich | — Black Diamond Master Plan
: Development Hearings
29 | Commentletter | 03/10/10 | Jacqueline Paolucci Hearing Officer, Mayor, Stewardship for the Land, the
with attachment Taeschner City Council Animals and the People
30 | Commentletter | 03/15/10 | Helen Jacobson - Black Diamond Master Plan
Development Hearings
31 Commexqt letter 03/15/10 | Andrew & Karen Black Diamond; Hearing | City of Black Diamond Master Plan
. Benedetti Exariner, Phil Olbrechts | Development Hearing
52 | Commentletter | 03/12/10 | Angela Therese To the Hearing Officer Letter to be added to 3/11/10
: Taeschmer testimony regarding Yarrcw Bay
Developments/Need to Rethink
33 | Commentletter | 03/15/10 | Dan Shipley, President, | City of Black Diamond The Villages Master Plan.
with attachments Harseshoe Lake HOA | Hearing Examiner Development PLN0%-0017
34 | CommentJetter* | 03/15/10 | Robert I. Rothschilds | Submitted to the Hearing | Lawsan Hills and The Villages
Exami MPDs, Lake Sawyer water quality
35 | Commentletter | 03/15/10 { Alim Gang) Black Diamond Hearing | Master Plan Hearings - Yarrow Bay
i Examiner Development
36 | Commentletter | 03/15/10 | Romana McManus Hesring Examiner; Black | Yerrow Bay MPD in Black Diamond
Diamond City Courocil .
37 | English Sonnet — Carol Lynn Harp - *“Master Plan Development Folly™
[PAO774137.D0C;113049.500000 } Page 3 of 18 4/162010 1:54 PM




No. Type of Record Date Sender Recipient(s) Sabject
38 Comment lstter | 03/15/10 | Bob and Janie Edelman | Black Diamond Mayer The Villages and Lawson Hills
: Oloess and City Council | MPDs
39 Comment letter 03/12/10 | Gene Duvernoy, Heaang Examiner Lawson Hills and The Villages
President, Cascade Qlbrechis Master Plannad Developments
. Land Conservancy
40 | Public Testimony | 03/15/10 | Karea Bryant - Statements for Public Hearings on
, MPD from Yerrow Bay
41 | Comment letter | 03/15/10 | Ericka Morgan. Mr. Examiner MPD for Black Diamond!
with attachment
42 | Comument letter | 03/15/10 | Eric, Cindy, Leahand | Black Diamond Councll | MPD Hearings
Elyssa Sizemore members ;
43 | Comment letter | Undated | Richard C. Stewart - The Villages and Lawson Hills
Master Planned Developments
44 Comment letter 03/15/10 | Jeff Mexdll - Black Diamond Master Plan
Development Heerings
45 | Commentletier |- Ched Merill - The Villages and Lawson Hills
Projects - Resident Cancerns
46 | Comment letter | — Glenis Richardson Hearing Bxaminer Black Diamond Development by
. Yarrow Bay :
47 Comment letter 03/13/10 | Eric Eknes Phil Olbrechts, Heating Lawson Hills and The Villages
: Exsminer | MPDs .
48 | Comment letter = | 03/15/10 | Glen E. Ross - Lawson Hills and The Villages
MPDs
49 | Comment letter | — Kurt & Aon Kulesza | — Lawson Hills and The Villages
MPDs
50 | Comment letter | — Rick and Nanstts — Lawson Hills and The Villages
Stocks, Joanni Scots, MPDs !
Brent and Sheri Miller,
Sendra Denison, Robert
Kendrick, Kim Rector,
Jason and Rense
Brealey

G§61.Z00
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No. | TypeofRecord | Date Sender Recipient(s) Subject
51 Comment letter 03/15/10 | Melaniz Gauthier Phil A. Olbrechts, Hearing { Lawson Hills and The Villages MPD
Examiner Comments
52 | Article, Voice of | 03/09/10 | - - “KC concerns with proposed Black
the Valley Diamand MPDg”
53 | Amendmentsand | Undated | City of Black Diamond | — The Villages and Lawson Hills Staff
Errata Sheets : Report Amendments
54 | Letter 02,2410 | Mayar Margaret Harto, | Steve Pilcher, AICP The Villages and Lawson Hills MPD
City of Covington Public Hearings ;
55 | Letter 03/01/10 | Susan F. Ball City of Black Diamond Reference #PLN09-0017 and
Hearing Examiner PLN05-0016
56 | Letter 03/02/10 | Judy Taylor, President, | Steve Pilcher Final EIS for Lawson Hills and
Upper Green Valley Vitlages MPDs
Preservation Society .
57 | Letter 03/04/10 | Jacqueline Paolucci Mayor aod City Couneil of | Stewardship for the Land, the
: Taeschoer Black Diamond Animuls, and the Pcopls
58 | Letter 03/04/10 | Mayar Rebececa Olness | Jacgueline Paolucci “Stewardship” letter has been
Taeschner forwarded to the Hearing Sxaminer
59 | Email 03/05/10 | Steve Pilcher Stacey Borland Forwarding 03/04/10 email from
10:19 ; Shari Weiding regarding Lawson
am Hills 2ud The Villages MPDs
60 | Email 03/05/10 | Cindy Hartzer Steve Pilcher, Yarrow Bay Developmenis
10:35 smokejumperx
am 0
61 | Letter 03/03/10 | Ty and Janie Inglis - Upcoming meetings for Yamow Bay
62 | Letter 03/04/10 | Larry Neilson and City of Black Diamond The Villages and Lawson Hills MPD
Randy Hamblin Hearing Examinsr Public Heazings ;
63 | Letter 02/24/10 | Pam Linden City of Black Diamond Appeal of FEIS and MPD Permit
Hearing Exeminer
64 | Letter 02/25/10 | Lay Fisher, WA State | Steve Pilchex, City of DEIS, The Villages MPD, Rock
Dept of Fish & Wildlife | Bladk Diamond Creek and others, Tributary to Lake
: Sawyer, King County WRIA.
09.0085
{PAD774137.D0C;1\13049.500000 } Page 50f18 4/16/201(1 1:54 PM
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Nao. Type of Record Daie Sender Recipient(s) Subject
65 | Email 03/02/10 | Steve Pilcher Stacey Borland Forwarding 03/02/10 email string
from Larry D, Fisher
,66 | Letter 03/05/10 | Daryl and Barbare Rush | City of Black Diamond The Villages Master Plan
L | Hearing Bxaminer Development
67 | Second 03/17/10 | Natarajan “Jana” -- In Re: Applications for Lawson Hills
Declaration with Janarthanaa, Ph.D. and The Villages MPDs. Exhibit
attachments contains as an attachment “City of
Maple Valley Brief on Compliance
with MPD Permit Decision Criteria™
and Appendices A through G
68 Email Exhibit 06/10/09 | Loren Combs Dawn Ketter Chenges from our last work
from Proctor session/Camplete Mitipation Section
69 |King Co.Comp |03/08 Proctor Exhibit - Cost Burdan Homeownership
Plan Appendix B
with. Chart
70 | Proctor MPD 03/04/10 | David Bricklin Black Diamond City Amendments to Zoning Ordinance
Exhibit Letter Council with Enclosure
71 | Kent Reposter 02/26/10 | Proctor Exhibit -“Public hesring Wednesday for
Newspaper article 4 major comumercial project on Kent’s
with photographs East Hill” by Steve Hunrer
72 | Minntes 0G/18/09 | Proctar Exhibit Black Diamond City Couacil
Minutes ;
73 Memorandum 03/10/10 | Bill and Vicld Harp Phil Olbrechts, Hearing Comments on MPD - The Villages
with atmchments Examiner, and Steve and Exhibit end four photographs
Pilcher, Black Diamond
Directar of Planning
74 | Wriiten testimony | 03/19/10 | Robert J. Rothschilds Hearing Examiner Lawson Hills MPD application
75 | Written testimony | 03/19/10 | Robert J. Rothschilds | Hearing Exariner The Villages MPD application
76 | Five photographs | 03/18/10 | 7272 Hearing Bxarminer Five photographs of deer
77 | Comment letter | 03/12/10 | Jim Kuzaro Hearing Examiner Lawson Hill MPD Development
78 | Commentletter | 03/15/10 | Ramin Pazooki Steve Pilcher, Dirsctor Lawson Hills MPD (PLN09-016)
79 | Comment letter | 03/15/10 | Ramin Pazoold Steve Pilcher, Director The Villages MDP (PLN03-017)
[PAQT74137.D0C;1113049.5000001 } Page 6 0f 18 4/16/2010 1:54 PM
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No. | Type of Record Date Sender Recipient(s) Subject
80 | Email 05/15/10 | Kxisten Bryant Stacey Borland Comuments for Public Hearings on
MPD proposal from Yerrow Bay .
81 | Email 03/07/10 | Sue Waller Rebecca Olness, Kristine | Yaxrow Bay MPD in Black Dirmond
Hanson, Bill Boston, Leih
Mulvihill, William Saas,
Craig Qoodwin
82 | Email 03/15/10 | Eric Sizemore Black Diemoud Council | Black Diamond MPD heexings
members
83 | Newspaper 03/16/10 | 77722 i Tuesday, 3/16/10, edition of Voice
of the Valley
84 | Comment letter | 03/15/10 | Ty Peterson, Director or | Elearing Examiner, City of | Open record hearing comments re:
Comm. Dev., Cityof | Black Diamond The Villages and Lawsan Hills MPD
Magple Valley applications :
85 Syx.mpsis of 03/17/10 | Clarisse Metzler Cross | To Whom It May Concern | Proposed development for Lawson
written testimony Hills and Ths Villages
of 3/15/10
86 | Commentletter | Undated | Bur W. Mosby | City of Black Diamond Praposed traffic on Green Valley
; Rd.
87 | Commeat letter | 03/11/10 | Gretehen and Michael | Yarrow Bay and the City | Camments on traffic, rurel nature,
Buet of Black Diamond existing trees, Green Valley Road
88 | Commentletter | Undated | Richard C. Stewart - The Villages and Lawson Hills
z Master Plaxmed Developroents
89 | Commentletter | Undated | Monica Stewart - The Villages and Lawson. Hills
Master Planned Developroents
90 | Commeniletter | Undated | Donna Gauthier - Presentation submitted by Jack
Spery and Lawson Hill home
91 | Comment letter | 03/17/10 | Kristen Bryant ~ The Villages MFD
92 | Commentletter | Undated | Cindy Sizemore To Whom It May Concern | Proposed Yamrow Bay developments
of Lawson Hills and The Villages
93 | Comument letter | 03/17/10 | Mark and Harriett Dalos | Hearing Examiuer Phillip | Ths Villages and Lawson Hills
with exhibits Olbrechts MPDs
94 | Wrtten testimony | Undated | Kelley McElroy Mr. Olbrechts Black Diaiond quality of lifa re:
(PADT?4137.D0C; 1113048 SGG00T ) Page 7 of 18 41162010 1:54 PM
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No. | TypeofRecord | Date Sender Recipient(s) Subject
: Master Planned Developments
95 | Wriiten testimony | Undated | Cynthia Wheeler - MPD Comments for Both Lawson
Hills and The Villages Projects
96 | Letter 3/17/10 | Erika Morgan Hearing Examiner Addendum fo previous statements
w/attachments about MPD on Villages Project
97 | E-mail, w/ 22/10 | Cynthia Wheeler B. Martinez Comments Re Planning and
attachments and Community Services Committee
Public Comments Notes and Andy Williamson
98 Written testimony | 3/15/10 | Cindy Proctor Hearing Examiner “Technical Talldng Points™
99 | Written testimony | 3/17/1¢ | Marlene Bortleson ' Hearing Examiner Stewardship of Green Valley Road
100 _ | Statement 3/17/10 | Laore A Iddimgs Hearing Examiner Comments for MPDS Heazing
101 | Statement 3/17/10 | Bevexly Harrison Tonda | -- Comments Re “gravel dirt road” this
is a public ROW i
102 | Letter 3/4/10 | Lamy Neflson and Hearing Examiner. The Vileges and Lawson Hills MPD
Randy Hamblin Public Hearings
103 | “English Sonnet” | Nodate | Carol Lynn Harp - “Master Plan Development Folly” ~
Duplicate of Exhibit No. 37
104 | Commentary - 09/90 - - “Rural Cluster Zoning;: Survey and
Land Use Law Guidelines” ;
105 | Asticle from 6/10/08 | -- - “What is Rural Cluster
Community Development?”
Farming and
Agriculture
106 | Black Diamond | 4/2/09 |- - Regarding Council concern ebout
City Council up-zoning to 30 DU/AC
Minutes
107 | BlackDiamond | 6/18/09 | — - With varicus attachments
City Council .
Minutes - ' ) )
108 | Repart -King Co | Dec. 09 | Karen Meader - Green Valley Road and Osceola
Historic & Scenic Hoop Heritage Corridors; Chapter 4,
Corridors Project Corridor Mansgement
{PADT74137.DOC:113049.900000H ) - Page 8 0f 18 4/16/2010 1:54 PM -



00Z12Z00

No. Type of Record Date Sender Recipieni(s) Subjeet
' Considerations -
109 | Resolution No. 3/4/10 |- - Authorizing Amendment No. 1 to
10-675 the RH2 Contract for Technical
Review of Services, w/atiachmemns
110 | “English Sopnet” | No date Carol Lynn Harp - “Master Plan Development Folly™
“New/Tmproved ;
111 | Law Seminars 11/19/09 | Tim Trohimovich, - “What Role Does the FMA Play in
Iternational Co-Director of Redncing Greenhouss Gas
Planning and Law, Emissions?”
author
112 | Petifion fo Numerous | — - 42 pages
Oppose Joint Use | dated
of Lake Sawyer | signatures
Regiaonal Park :
113 | Letter 3/18/10 Bruce Earley City of Black Diemond City Council and MPD Hearing
Examiner of Yarrow Bav
Developments
114 | Memorandum 32210 Nency Bainbridge Phil Olorechts Applicants’ Rebuttal to Public
Rogers Testimony on the Lawson Hills and
The Villages MPDs
115 | Written 3/22/10 Marlene Bortleson Hearing Examiner *“Propased. Massive Yarow Bay
Testimony development” and “Rural Concemns™
116 | Letter 3/17/10 Barbara Rush Hearing Examiner The Villages Master Plan
Development
117 | E-mail chain 3/22/10___| Phil Oltzechis Nancy Rogers , et al Reviscd Scheduling
118 | Memo 3722710 Cory and Diene .| Members of the Black Comments for the 3/22/10 MPD
Olson Diamond City Council Application Hearing
119 | Letter w/ 3/22710 Kelley and Jay Phil Olbrechts, City “The Villages mainly but Lawson
attachment McElroy Couneil Hills as well”
120 | Pleading 3717710 Jim Johoson Hearing Examiner Declaration of Jim Johneon re:
Lawson Hills/The Villages SEPA
Appeals

{PADTT4137.00C M3 0455000001 )
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No. | TypeofRecoxd { Date | Sender Recipient(s) Subject _
121 | Pleading 3117710 Andrew Kindig, Hearing Examiner Decleration of Andrew C. Kindig,
PhD. Ph.D re Lowson Hills and The
Villages SEPA Apreals '
122 | Pleading 3/22/10 Alan Fure Hearing Examiner Declaration of Alan Fure re:
Yammamish Criticel Areas
Ordinance ;
123 | Pleading 3/22/10 Alan Fure Hearing Examiner Declaraticn of Alan Fure regarding
i testimony of Jack Sperry
| 24 | Pleading, 3/18/10 | Mike Whipple Hearig Examiner Declaration of Mike Whipple
‘ w/attachment
- 125 | Villages Revised | 3/19/10 | — - “Applicant’s Requested Revised
Conditions Conditions — The Villages MPD"
' 126 | Lawson Revised |3/19/10 - | - - “Applicant’s Requested Revised
‘ Conditions Conditions ~ Lewson Hills MPD"
127 | Villages Revised | 3/19/10 | - = “Applicant’s Requested Revised
Canditions Mine Hazard Condition - The
Villages MPD" .
128 | Lawson Revised | 3/22/10 - - “Applicant’s Requested Revised
5 Conditions Mine Hazard Condition - Lawson
i Hills MPD”
| 129 | Applicant Undated | — - Midpoint Review of Cumulative
Proposed Transportation Impacts from The
Condition Villages MPD and Lawson Hills
[ MPD
i 130 | *Funding Undated - - Villages end Lawson Hills -
' " | Responsibility™ Proportionate Share for Intersection
Teble and Roadway Improvements
131 | Recoxmding Cover | 12/17/09 - - “Conrservation Easement Desd"—
Sheat Gractor, BD Village Partners LP
w/attechments .
132 | Handwritten 3/21/10 Rick and Jeilyn - Comments on both Villages and
“Comments™ Bradbury Lawson Hills
{PADT74137.D0C; N3 049.9000001 | Page 100f 18 4/16/2010 1:34 PM
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No. | Typeof Record | Date | Sender | Recipient(s) | Subject ]
133 | Letter 3/22/10 David A. Bricklin Phil Olbrechtz MPD Applications: The Villages
. and Lawsen Hills - Supplement to
previous Jetter
134 | King County October - - Document appraved by “CGrowth
Couatywide 2008 Management Planning Council™
Planning Policies
135 | King Coumty October - - Published by King Couny
Comprehensive | 2008
Plan 2008
136 | Report 599 2008, - - National Cooperative Highway
Research Program — Dafanlt Values
for Highway Capacity and Level of
Service Analyses
137 | Handwrttien 3/22/10 Cindy Wheeler - . MPD Comments
comments
138 | Handwritten note | 3/22/10 Cindy Wheeler ~ Section 18.98.080 (12) “Open
Smll
139 | Handwritten 3/22/10 Cindy Procter —_ Rebuttal of Sterbank
commenis
140 | Memo 3/22/10 Carrie Hartman City of Black Diamond Yemow Bay Developmexnts
141 | Memo, 3/22/10 William & Cynthia | Hearing Examiner and Yarmow Bay MPDs for the Villages
wiattachments Wheeler Black Diamond City and Lawson Hills
Council
142 | Handwritten note | — - - A note addressing fixing “taffic
issues before you proceed..”
143 | Letter 3/22/10 Robert Kirschbarrm | David Brokhbn Mifigation for the Villagzs end
: and Rob Zisette, Lawson Hills MDPs (sic)
Herrera
Exviranmental
Consultants, Inc.
144 | Memo 3/22/10 Ross Tilghman David Bricklin Confirmafion of Future LOS Results
on SR-169 in Black Diamond
{PADTI4137.D06;1113049.9000001 ) Page 11 of 18 4/16/2010 1:34 PM



No. | TypeofRecord | Date | Sender Recipient(s) Subject
145 | Poblic Testimony | — Pater Rimbos - MPD Applications for the Villages
and Lawson Hills
146 | Public Testimony | — Peter Rimbos - MPD Applications for the Villages
. and Lawson. Hills ~ Transportation
2040 ;
147 | Puoblic Testimony | — Peter Rimbos - MPD Applications for the Villages
and Lawson Hills - “Ruxal by
Design” - Some Key Features
148 | Memo, 3/22/10 Cindy Proctor Phil Olbrechs, Steve The Villages Master Planned
wi/sttachments : Pilcher ) Development
149 | Memo 32210 Bill and Vicki Harp | Phil Olbrechts, Steve The Villages Master Planned
Pilcher Development
150 | Letter, 3/2/10 Jerry G. Lilly, PE, Cindy Proctor; Willism The Villages, Black Diamond, FEIS
wiattachments President, FASA and Vicki Harp Noise Study Review
151 | Written testimony | 3/22/10 Erika Morgan - Comments re “Staff Report” on the
EIS i
152 | Wotten festimony | 3/22/10 Steve & Linda Chase | -- “In regards fo: BD/YB MED
Heerings” ;
155 | Leter 3/22/10 Howard & Sharon Phil Olbrechts; Black MPD Yarrow Bey Villages
Meece Dismond City Council )
154 | Leiter 3/22/10 Melanie Ganthier Phil Olbrechts Lawson Hills and Villages MPD oral
: comments and additional written
: comments i
155 | Testimony, 3/22/10 Judith Carrier Phil Olbrechts; Black Black Diamond / Yarrow Bay urban
w/attachments Diamond City Council development
156 | Letter (to be 3/22/10 Angela Therese Heexing Officer Yarrow Bay Developments and the
added to Taeschner Need to Rethink
testimony of
3/11/10)
157 | Handwritten 3/16/10 Sean Taeschner Hearing Commissioner The Villages, Mine and Tawson Hill
testimony proposed developments
158 | Memo 3/22/10 Christopher P. Hearing Examiner and Yarrow Bay MPDs for the Villages
S |
N (PAD774137.00C; 1\13049.500000\ ) Page 12 of 18 © - 4/16/2010 1:54 PM
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No. | Typeof Record | Date Sender [ Recipient(s) Subject
Clifford Black Diamond City and Lawsen Hills
. Cauncil
159 | Memorandum 3/22/10 Rass Tilghman David Bricklin Confimmation of Future LOS Results
w/attachment . on SR-169 in Black Diamend
DISREGARD - Duplicate of
previous Exhibit No. 144
160 ! Public Testimany | Undated Julie Early M. Exarniner end Black | Lawson Hills and The Villages
Diamond City Coumneil MPDs
161 | Letter with 03/18/10 | David Bricklin Phil A. Olbrechts MPD Applications: The Villages
attachments ; and Lawson Hills
162 | Public Testimony | 03/18/10 | Nanctie & Rick Hesaring Examiner, Yammow Bay developments
Stocks
163 | Public Testimony | 03/17/10 | Joc May Honorable Hearing Proposed MPDs for The Villages
Bxaminer, Phil Olbrechts | and Lawson Hills )
164 | Agendaand 01725710 |- = Planning and Cormmunity Service
. | attachments Committee Mesting - 01/25/10
165 | Comments 03/17/10 | Cindy Proctor Phil Olbrechts and Steve | Comrents on MPD - The Villages
Pilcher 5
166 | Letier Undated Sheri Miller M. Hearing Examiner and | Lawson Hills and The Viilages
City Couneil Members impacts on Black Diamoad
167 | Email 03/22/10 __ | Brian A. Clintwarth | Permit Center Yarrow bay development
168 | Public Testimony | Undated Peter Rirubos - Black Diamond MPD Applications
169 | Public Comments | Undated . | Cindy Wheeler - MPD Public Comments 5
170 | Email 03/22/10 Dave Bricklin Chris Clifford, Phil MPD Comments
Olbrechts, appellants, et '
81. .
i71 | Cited excerpts - Nancy Rogers - No. 1 on Applicant’s Exhibit List
from FEIS and (The Yillages)
supporting
documents as
referenced in
Prehearng Bref
(PACT74137.00CUNI304.90000% ) Page 13 0f 18 41612010 1:54 PM
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Nao. Type of Record Date | . Sender | Subject.

172 | Regional map - Nancy Rogers - No. 3 on Applicant’s Exhibit List
showing open (The Villages) (Used during
space areas A Applicant’s MPD Presentation)

173 | Enlargements - Nancy Rogers - No. 5 on. Applicant’s Exhibit List
from EIS (The Villages) (In record) (Bx 2-3 of
diagrams Villages Alt 2 MPD; Ex. 3-25 of

Villages Alt 2 Proposed Stormwater
Facilites, Fig. 1 fram Appendix P,
Fisheries Tech. Report, Stonmwater
facility maps, Figs 7, 9, 104, 10B,
11A, 11B, 12, 13, 14,24, 27 and 28
frora FEIS Appendiz D, AESI
Report i

174 | Cited excerpts - Naocy Rogers - No. 1 an Applicant’s Exhibit List
from FEIS and (Lawson Hills
supporting
documenis as
referenced in
Prehearing Brief : )

175 | Regional map - Nancy Rogers - No. 3 on Applicant’s Exhibit List
showing open ' (Lawson Hills) (Used during
space areas : Applicant’s MPD Presemtation)

176 | Enlargements - Nancy Rogers - No. 4 on Applicant’s Exhibit List
ﬁ:am EIS (Lawson Hills) (In record) (Ex 2-2
diagrams of Lawson Hills Alt 2 MPD; Ex. 3-

24 of Lawson Hills Proposed
Stomawater Facilities, Fig. 5 from
Appendix P, Fisharies Tech. Report,
Storrnwater facility maps, Figs 3, 4,
5a, 5b,-and 13 from FEIS Appendix
H (Visual) i

177 | Two Letters 10/20/09, | Nancy Rogers - Letter from Leanerd Symith dated

(PAOTI4137.00C; 1U3049.900000R }
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No.

Type of Recoxd

Date

Sender

[

Recipient(s)

I

Subject

10/27/09

10/20/09 and Letter from Colin
Lund, dated 10/27/09 with
Attachment A (NR-TV-16 on
Prehearing Exhibit List ("PEL™))

178

Tech Memo

1/29/10

Nancy Rogers

Techmical Memo from AESI re: The
Villages Water Level Monttoring
Daw (NR-TV-19 on PEL)

179

K.C Zoning Code

Nancy Rogers

KCC 21A.08.050 - Scctions of King
Co. Zoning Cede, reganding schools
in rurel area (NR-TV-20 on PEL)

180

Agrczment

11/30/07

Nancy Rogers

City of Black Diamond, Yarow Bay
- SEPA Processing Agreament (NR-
TV-9 and NR-LH-7 on PEL)

181

Notice Package

Nancy Rogers

Black Diemond Agency Scaping
Nodce Package, including Legal
Notices, Meeting Atteadees, Letters,
Minures; Revised Determination of
Significance, Request for Comments
(NR-TV-14 and NR-LH-12 on PEL)

182

Condition
Language

Neney Rogers

Applicart's Proposed Condition
Laoguage - Lawson Hills MPD
Large Wet Pond Total Phosphorus
Monitoring Program (NE-LEH-5)

183

Map

Nenecy iogm

Section view showing topographic
change from Flaming Geyser State
Park end Lawson Hills MPD (NR-
LH-15)

184

Nancy Rogers

Topographicel Map with City
boundaries of The Viliages site and

't Lawson Hills site overlaid on aerial

to (NR-TV-2 and NR-LH-2)

185

Map

Nancy Rogers

Section view showing topographic

{PAQTI4137.D0CIN3045. 900000\ §
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Typc of Record

Date |

Sender

Recipieni(s)

Subject

change froxa Flaming Geyser State
Park o fhe Villages site (NR-TV-18)

186

Condition
Language

Nency Rogers

Applicant’s Proposed Condition
Language - The Villages MPD
Large Wet Pond Total Phosphorus
Monitoring Program (NR-TV-T)

187

Photograph

Nancy Rogers

Acrial photo of wildlife corddor

| map (red line shows corridor) (NR-

TV-4)

188

Wet site page

Nancy Rogers

Washington State Parks’ web site
pape on park hours at Flaming
Geyser (NR-TV-10, NR-LH-8)

139

Tech Memo

1/22/08

Nancy Rogers

Tech Memo from AESL, MPD Open
House Comments Received (NR-
TV-13 and NR-LH-11)

150

Maps

Nzocy Rogers

Maps from EIS and MPD
application re: South Connector to
SER 169 {#xcerpts from 7/17/08
‘Wetland Assessment for The
Villages, including Fig. 6c; Black.
Diamond Villages EIS Mep - Main
Property - Percel F - Fig. 7e; MPD
Application pg. 4-3, Fig. 41 -
Circuletion Plan (NR-TV-6)

191

Email exchange

1/28/10

Naney Rogers

Email exchange among Nancy
Rogers, Dave Bricklin, and Mike
Kenyon re: Hearlngs (NR-TV-135,
NR-LH-13)

192

Report

1/15/10

Nancy Rogers

Lalce Sawyer Water Quality Report
prepered by the King Co. Lake
Stewardship Program (NR-TV-12,
NR-LH-10)

(PAQT74137.D051MI049.5000001 |
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No. | TypeofRecord | Date | Scnder ] Recipieni(s) | Sobject
193 |Map - Nancy Rogers - City of Black Diamond colored 1996
Comprehensive Land Use Map (Fig.
5-7) (NR-TV-17 and NR-LH-14)
194 | Agreement - -- Nancy Rogers - 'Comprehensive School Mitigation
ent with Exhibits A - V
~TV-8 and NR-LH-6)
195 | Report 07720600 Nancy Rogers - Lake Sawyer and Its Watershed
Management Plan prepared by King
County Surface Water Management
AR-TV-11, NR-LH-9)
196 | Map/Diagram 03/05/09 | Naacy Rogers - Lawson Hills - Yarrowbay
Nx 1P Development Context Plan - created
by Dahlin Group
197 | Map/Diagram 03/05/09 Nancy Rogers ~ Lawson Hills - Yarrowbay
11" x 17 Development Landuss Plans -
cxeated by Dahlin Group
198 | Map/Diagram Undated Nancy Rogers ~ Lawson Hills - Yacowbay
1 x 17 Development proposed designs -
created by Dahlin Group.
199 | Map/Diagram 03/06/09 Nancy Rogers - Lawson Hills - Yamowbay Holdings,
117 %177 Black Diamond Open Space Exhibit
200 ia 03/05/08 | Nancy Rogers - The Villages - Yarrowbay
11*x 17 Development Context Plan - Created
by Dahlin Group
201 | Map/Diagram 03/05/09 | Nency Rogers - The Villages - Yarrowbay -
117x 17 Development Landuse Plan -
Created by Dahlin Group
202 | Mep/Disgram 03/05/09 | Nancy Rogers - The Viliages - Yarrowbay
11"% 177 Development Plan - Created by
Dehlin Group )
203 | Map/Diagram 03/05/09 | Nancy Rogers - The Villages - Yarrowbey
11”x 177 Development Village Center -

4116/2010 1:54 PM
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No. | Type of Record Date | Sender Recipieni(s) i Snbject
Crezted by Dahlin Group

204 | Map/Diagram 03/01/10 | Nancy Rogers - The Villages - Yarrowbay

1 x 17" Development Overall Phase One
Landscape Plan - Created by Dahlin
Group

205 | Map/Diagram 03/01/10 | Nancy Rogers - The Villages - Yarrowbay

11" x 17 Developmant Village Green -
Creatsd by Dahlin Group

206 | Map/Diagram 03/01/10 | Mancy Rogers - The Villages - Yarrowbay
1Imx i Develagpment Civic Park - Created

by Dahlin Group

207 | Mep/Diagram 03/01/10 | Nancy Rogers - The Villages - Yarrowbay
n"xir Development Pocket Park and

Common Green - Created by Dahlin
Group :

208 | Map/Diagram 12/14/09 | Nancy Rogers - The Villages - Yarowbay

11°x 17 . Development Village Square,
Alternative 1 - Created by Dahlin
Group

209 | Map/Di 03/06/10 Nancy Ragers - The Villages - Yarrowbay Holdings,
11" x 17 Black Diamond Open Space Exhibit~

210 ﬁaprlz'?gmm Undated | Nancy Rogers - Wildlife Corridors

L x ” * .

211 | Declaration of 04/02/10 | Natarajan Third Declarstion of Natarajen
Natarajan “Jana® - | Janarthanan (sent by “TANA”" Japarthansn, Ph.D., PTP;
Janarthanaa Jeff Taraday) Exhibits A throush G

212 | Pleading 04/02/10 | Jeff Taraday for City of Maple Valley’s Second Bref

Maple Valley on Compliance with MPD Criteria
{PAOT74137.D0C; I\13049.500008 ) Page 18 of 18 4/16/2010 1:54 ¥M



BLACK DIAMOND
PRE-HEARING EXHIBIT LIST

Lawsan Hills/The Villages

April 15,2010
No. Provided by : Deseription ]

JC-1-A Judith Carrier | Area Road Map

IC-1-B Judith Carrier | South Annexation Area O, King County GIS Date, 2007

IC-1-C Judith Carrier | King Co. DEIS lelter dated 9/30/09, Attachment One

; Transporlation Technical Report, author - Kurt Triplett’s staff

Jc-1-D Judith Carrier | South Annexation Area G, King County GIS Data, 2007

IC-1-E Judith Carrier | Black Dirmond Development Department Letter 2-16-2009,
author - Steve Pilcher

JC-1-Fn Judith Carrier | FEIS 2007 Exiting PM Peale Hour Traffic Conditions

JC-1-Fb Judith Carrier _{ FEIS 2025 Alternative 2 PM Pealk Hour Traffic Conditions

IC-1-G Judith Carriec | FEIS Table 18: 2025 Baseline and Cumulative Altemative 2

. __{ PM Peak Hour LOS Summary

IC-1-H Judith Carrier | FEIS p. 214 Commeat letter and Black Diamond Response

JC-1-7 Judith Carrier | WSDOT Standard Accldent History Detail Report 1-01-2001
through 5/31/2009 (6 pgs)

JC-1-Ja Judith Carrier | Page 1 of 4 - WSDOT Detail Report

JC-1-1b Tudith Carrier | Page 2 of 4 - WSDOT Detail Repart

JC-1-Io Judith Carrier | Page'3 of 4 - WSDOT Detail Report

JC-1-1d Judith Carcier | Page 4 of 4 - WSDOT Detail Report

JC-1-Je Judith Carier Pege 1 of | - WSDOT Stendard Accident History Repnrt

' 6/01/09 through 09/30/09 ¢

JC-1-1f Tudith Carrier WSDOT Reported Collisions That Ocourred on Grean Valley
Road, From Avbum Black Diamond Rd. to State Route 169, -
1/12/01 through 3/31/09

JC-1-K Judith Carrier | Pictures of Green Valley Road instability

JC-1-Ka Judith Carrler | Green Valley Road Slide onto Roadway

JC-1-Kb Judith Carrier | Slide area to top of slope

JC-1-Kc Judith Camrier | Slide anto roadway

IC-1-L Judith Carier | Picture of eroded or poor Green Valley Road conditions

IC-1-M ‘Tudith Carrier | Plotures af elk trails and tracks into timber from green Valley
Road edge

JC-1-M-2 | Judith Carrier | Green Valley Road Game Trail #1

JC~1-M-2a ‘| Judith Carrier | Game Trail #2a

JC-1-M-2b | Judith Carrier | Game Trail #2b

IC-1-M-e | Judith Carrier | Deer Tracks in Woods closely paralleling Green Valley Road
Bdge _

JC-1-M£ | Judith Carrier | Green Valloy Road Game Trail #3

JC-1-M-h | Judith Carrier | Green Valley Road Game Trail #4

{PACTTE76.00C. 03049900000 )
1C = Judith Carrier; CBD = City of Black Dinmond; WH = Whoelet/Prostor; NR = Noocy Rogers; MG = Melanle
Gouthler; BB = Gll Dortlesan; DB - David Bricklin
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Neo. Provided by : - Description
IC-1-M+j | Judith Camier | Green Valley Road Game Trail #5
JC-1-M-k | Judith Carrier | Green Valley Road Geme Trail #6
JC-1-M-p__ | Judith Carrier | Greea Valley Road Game Trail #7
JC-1-M-o0 | Judith Camrier | Green Valley Road Game Trail #3
JC-1-M-p | Judith Carrier | Green Valley Road Game Trail #9
JC-1-M~q | Judith Carrier | South Side Green Valley Road Geme Trail 210
JC-1-M-b | Judith Carrier | Green Valley Road Game Trail #1 Elk Track
JC-1-M-g | Judith Caier | Game Trail #4
JC-1-M-r [ Judith Cacder | South Side Green Valley Road Game Trnil #10 Elk Track
JC-1-N Judith Carrier | 12/2009 Final Report of the King County Historic Scenic
— Corridors Project
JC-1-Na Judith Carrier | Green Valley Road Herdtage Corridor, p. 35
JC-1-Nb Judith Carrler Green Valley Road Heritage Convidar, p. 36
JC-1-Ne Judith Carrier | Green Valley Road Heritage Corridor, p. 37
JC-1-0 Judith Carrier | DEIS Agricutture Commission Comment Lettor (3 pgs)
IC-1-Pa Judith Carrier- | Pictures of Green Valley Road Praserved Farmland: Vukich
' Farm -
JC-1-Pb | Judith Carrier | Pictures of Green Valley Road Preserved Farmlands including
rordway characleristica: Sweet Brian Farm Orgenic Fruits and
Vegetables, Honaytree Christmas Trees, Canterberry Farms
(uses both sides of road), Heifer Farm (nses hoth side of road)
JC-I-Pc Judith Carrier | Pictures of Green Valley Road Preserved Farmlands including
roadway characteristlcs: Moseby Brothers Farms (useg both
sides of the road)
IC-1-Qu Judith Carrier | WSDOT SR 169 Route Development Repart
JC-1-Qb Judith Carrier | WSDOT SR 169 Route Development Map
JC-1-Qc Judith Carrier WSDOT SR 169 Route Development: Urban Planning
. Manager Letter, dated 2/12/10, Richard Warzen, author
JC-1-R Judith Carrier WSDOT Urban Planning Manager Letier, dated 3/2/10, Chris
Picard, suthor
CBD-1 City of Black Staff Repott - Lawson Hills MI'D - File Na. PLN09-0016
Diamond
CBD-1-1 | City of Black Lawson Hills - Master Application
Diamond
| CBD-1-2 | City of Black Lawson Hills - MPD Application Binder dated 12-31-09
Diamond
CBD-1-3 City of Black Lawson Hills - City of Black Diamond Ordinance No. 08-885
Diamond
CBD-1-4 | City of Black Lawson Hills - Notice of Application
Diamond
CBD-1-5 City of Black Lawson Hills MPD FEIS
Diamond
CBD-1-10 | City of Black Lawson Hills - Public Hearing Notice
Diemond !
| PAO778576.D0C;6\13049.9000004 ] 2 471672010 1:54 PM
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No. Provided by Doscription

CBD-1-11 | City of Blaclc Lawscn Hills - Lend use plan/constraints map overlay
Diamaond

CBD-1-12 | City of Black Lawson Hills - Parametrix Alternative Roadway Anelygis

' Diamaond
CBD-1-13 | City of Blacl Lawson Hills - Letter from City of Covington, dated 7/30/09
1 Dismood” e i

CBD-1-14 | City of Black Lawson Hills - Letter from Enumclaw School Distict dated
Diamond 7131109 !

CBD-1-15 | City of Black | Lawson Hills - E-mail communication from Greater Maple
Diamond Valley Area Council dated 1/11/10

CBD-1-16 | City of Black | Lawson Hills - Letter from WSDOT dated 1/25/10
Diamond

CBD-1-17 | City of Black | Lawson Hills - Leter from King County DDES dated 2/9/10
Diamond

CBD-2 City of Black | Staff Report - The Villages MPD - File No. PLN09-0017,
Diamond including Exhibit Nos. 1-25

CBD-2-1 City of Black | The Villages - Master Application
Diamnond

CBD-2-2 | City of Black | The Villages - MPD Application Binder dated 12-31-09
Diamond

CBD-2-3 | Cityof Black | The Villages - City of Black Diamond Ordinauce No. 08-885
Diamond

CBD-2-4 | City of Black | The Villages - Notice of Application
Diamond

CBD-2-5 City of Black The Villages MPD FEIS
Diamond

CBD-2-10 | City of Black The Villages - Public Hearing Notice
Diamond

CBD-2-11 | City of Black | The Villages - Land uso plan/constraints map overlay
Diamond .

CBD-2-12 | City of Black The Villages - City of Black Diamond Ordinance No. 515

| Diamond .

CBD-2-13 | City of Black The Villages - Parametrix Alternative Roadway Analysis
Digmond

CBD-2-14 | City of Bleck The Villages - Letter from City of Covington deted 7/30/09
Dimnond '

CBD-2-15 | City of Black The Villages - Letter from Enumclaw School District dated

- Diamond 7/31/09

CBD-2-16 | City of Black | The Villages - E-mail communication from Bili & Vicki Harp
Diamond dated 8/3/09

CBD-2-17 | City of Black The Villages - Letter from City of Black Diamond to Bill &
Diamond Vicki Harp dated 8/14/09

CBD-2-18 | City of Black The Villages - E-mail communication from Cindy Proctor dated
Diamond - | 9/9/09

CBD-2-19 | City of Black The Villages - Letter from Lynn McArthur dated 10/21/09

{PADT73976.DOC;6\13649.500000: ) 3
JC= Judlth Carler; CBD = City of Black Diamond; WH = Wheeler/Proctor; NR = Nancy Rogers; MG = Melanie
Gonhier; GB = Gl Bortleson; DB - David Ericklin
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No. Provided by Descriplion

Digmond

CBD-2-20 | Cily of Black The Villages - Letter from King County DDES dated 11/15/09
Diamond

CBD-2-21 | Cityof Black | The Villages - E-mail communication from Greater Maple
Diamond Valley Area Courncil dated 1/11/10

“€BD-2-22 | City of Black | The Villages « Latter from WSDOT dated 1/25/10
Diamond

CBD-2-23 | Cityof Black | The Villages - E-msil communication from Lorraine & William
Diamond Seaman dated 2/7/10

CBD-2-24 | CityofBlack | The Villages - E-mail communication from City of Black
Diamond Diamond to Lorraine & William Sedman dated 2/8/10

CBD-2-25 | City of Black | The Villages - Letter from King County DDES dated 2/9/10
Diamond :

CBD-3 City of Blaclc Shared Exhibit No. 6 to Staft Report - Draft School Mitigation
Diamond Agreement o

CBD-4 City of Black | Shared Exhibit No. 7 to Staff Report - Blaele Diamond Urban
Diamond Growth Area Apreement

.CBD-5 City of Blsck | Shared Exhibit No. B to Staff Report - Black Diamond Aren
Diamond Open Space Protection Agreemant

CBD-6 City of Black | Shared Exhibit No. 9 to Staff Report - Waler Supply and
Diamond Facilities Funding Agresment

CBD-7 City of Black | Lawson Hills DEIS, including exhibits and appendices
Diamond '

CBD-8 City of Black The Viilages DEIS, includinp exhibits and appendices
Diamond

CBD-9 City of Black Joe May, Appeal of tha FEIS for The Villages, dated 12/28/09
Diamond ’

CBD-10 City of Blacle | Willinm and Vicki Harp, Appeal of the FEIS, The Villages
Diamond MPD, dated 12/28/09

CBD-11 City of Black Cynthia and Willinm Wheeler, Appeal of the FEIS, Lawson
Diamond Hills, dated 12/28/09

CBD-12 | City of Black Melanie Gauthier Appeal of FEIS for Lawson Hills
Diamond

CBD-13 City of Black Christoplier Clifford’s Lewson Hills EIS Appeal Statement
Diamond

CBD-14 City of Black Christopher Clifford’s The Villages EIS Appeal Siatement
Diumond ; )

WH-1 Wheeler/ Final and Draft EIS for both The Villages and Lawson Hills
Proctor

WH-2 Wheeler/ City of Black Diamond Project Files for The Villages and

| Proctor Lawson Hills

WH-3 Wheeler/ City of Black Diamond Sensitive Areas Ordinance Best
Prootar Available Science Repori

WH-4 Wheeler/ City of Black Diamaond Sensitive Areas Ordinance 08-875
Proctor :

{PADTI6%76.D0OC;A13043.9010001 )
JC= Judith Crrrier; CBD = City of Blaclke Dismond; WH = Wheeler/Proctor; NR = Nanoy Rogers; MG = Molanio
Qavthier; GB = Gil Bortleson; DB - David Brickiln
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No. Provided by Descriplion
WH-5 Wheeler/ Biack Diamond Urban Grewth Area Agreement
Proctor
WH-6 Wheeler/ WA State Dept. of Fish and Wildlife Habitat Map; letter from
Proctor Larry Fisher, WDFW, to City of Black Diamond, duted 2/28/10
WH-7 Wheoler/ Wildlife Documentation Photographs ( six double-sided shests)
. Proctes 2 _ e A B ke b ;
WH-8 Wheeler/ 2005 DOE Stormwater Manual (Supplied online at
Proctor hitp://wwv.ecy.wa.gov/programs/
wqfstormwater/mannal.html)
WH-9 Wheeler/ Lalce Sawyer Regional Park School Facilities Joint Use Petition
Proctor
WH-10 Wheeler/ Washington State DOT Letter (from Ramin Pazoold, dated
Proctor 1 1725/10)
WH-11 Wheeles/ King County DIDES Letter (from Stephanie Warden o Stove
Proctor Pilcher, 11/19/409) :
WH-12 Wheeler/ Qovermmental Agencles Letters/Reports (Not a separate
Proctor exhibit) ;
WH-13 Wheeler/ ESD Tri-Party Agreemen
Progtor
WH-14 Wheeler/ King County DDES Letter (fromu Miles to Pilcher, 2/9/09, with
Proctor attachinents)
WH-15 Wheeler/ Medical Impact Leiter Re: Noise Stress (from Dr. G.R. Magley,
Proctor dated 2/10)
WH-16 Wheeler/ Email correspondences re: EIS/ MPD/SBPA (varicus dates and
. Proctor authors)
WH-17 Wheelex/ ESD Tri-Party Agreement abtained through Public Disclosure
Proclor Requests (PDRs); verious letters: Combs to Botts, 9-17-09 (2
pes); Nix to Davyis, 11-16-09 (2 pgs); Combs to Ketter, 6-10-09
(1 pg); Combs 1o Balint, 9-25-09 (1 pg); Combs to Ketler; 9-24-
09 (2 pgs); Unidentified sender, 2-8-10 (1 pg); Balint to Pilcher,
12-02-09 (1 pg); Pilcher to Kohl-munn, 12-02-09 (1 pg); Sume
a3 Exhibit 11
WH-18 - | Wheeler/ SR 169 Corridor Plan (supplied online at
Proctor htip://www.wsdot.wa.gov/Projects/SR169/ RDP/Report.him)
WH-19 Wheeler/ Greenhouse Gas Emission Report, by Tim Trohmovich, AICP,
Proctor JD., 12/0%
WH-20 Wheeler/ Lzke Sawyer 2009 Water Quality report, dated January 15,
Proctor 2010; also other water quality reports provided by Herrera/Lake
Sawyer Munagement Technical Appendices
WH-20A | Wheeler/ Memo from Herrera Cousultants (Kirschbaum and Zisette) to
Proctor Bricklin Newman (3/3/10)
WH-20B ‘Wheeler/ Trad memo from Matt to Lund, 9-11-08
Proctor
WI-20C | Wheeler/ “Appendix O" - Response to Comments on the Lake Sawyer
Proctor Draft Menagement Plsn

[PAO77E976.DOC, 6\ 3049.900000 |
JC= Judith Carrier; CBD = City of Black Dinmond; WH = Whecler/Proctor; MR = Nancy Rogors; MG = Mclanie
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No. Provided by : Description .
WH-20D | Whesler/ Memo from Silva to Thrasher, dated 12-29-99 (Water sample
' Proctor results attached); Appendix L: Land Use Parameters for
Modeling; Appendix M: Ecology Equivalency Review Matrix;
Appendix N: Conceptual Stormwater Plan for Rock
Creel/Ginder Creek Drainage Area
| WH-20E ] Wheeler/ ‘Water Quality Sampling Results; Appendix C: Modeling and
Prottor Water/Nutrient Budget Methods and Assumptions; Appendix
D: Aquatic Plant Management Plan; Appendix E: Public
Access Inventory; Appendix I': TMDL,; Appendix G: Lake
Sawyer Watershed Rioasssssment Case Study: 1995; Appendix
H: Timing of Juvenile Coho Salimon Emigration from the Laice
Sawyer Drainage Basin; Appendix 1: Contingency In-Lalce
Measures for Phosphorus Control in Lale Sawyer; Appendix I
QAJQC Plan; Appendix K: Watershed Sampling
WH-20F Wheeler/ Leke Sawyer Management Plan Titla Plage, Appendix A:
Proctor SEPA Chocklist; Appendix B: Lake Sawyer Data: 1994-95
WH-21 Whesler/ Noise Reparts, by Jerry Lily, 3/2/10; WHO Noise Guidelines
Procior .
WH-22 Wheeler/ Transportation Report of Ross Tilghman of Tilghmean Group,
Procetor dated 2/26/10 .
WH-224 Wheeler/ Chapter 7 Transportation from the 2009 City of Black Diamond
Proctor Comprchensive Plan
WH-23 Wheeler/ Morgan Kame Terrace Mine DEIS (supplied online at
Proctor hitp:/lvrwow.ci.blackdiamond.waus/
Depts/CommDev/planning/Maorgan %20
Kame%20DEIS/Draft%20BIS-Morgan¥
20Kame%20Terrace.pdf)
WH-24 Wheeler/ Bleck Diamond Environmental Partners Comments and
| Proctor Attachment, letter from Jason Paulson to Steve Pilcher,
12/15/09 '
“WH-25 Wheaelex/ PSRC 2040 Transportation Plan, Appendix B: Progeam and
- Proctor Project List
WH-26 Wheeler/ King County Growth Management Planning Council Motion
Proctor No. 09-2 (GMC Growth Target Plan)
WH-27 Wheeler/ ling County Comprehensive Plan (supplied online at
Proctor http://www.your.kingeounty.gov/
mitoc/compplan/2008/2008-0124.2_AttachB,
pdf
WH-28 Wheeler/ Relevant newspaper articles nad publicalions (“Public hearing
Proctor Wed. for major commercial project on Kent's East Hill,” by
Steveé Hunter, 2/26/10)
WH-29 Wheeler/ King County Growth Management Plauniog Couneil’s
Proclor Countrywide Planning Policies (no citation of URL)
WH-30 Wheeles/ School siting Map/Board (this is 2 Board exhibit)
; Praclor
{PAQT78976.00C;A\11049.5000004 ) 6 4/16/2010 1:54 PM
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No. Provided by Deseription
WH-31 Wheelar/ City of Black Diamond Pre-DEIS/FEIS Jetter and Yamow Bay's
Proctor Responsoe (PDR), Steve Pilcher letter to Lund, 6/23/09; Pilcler
letter to YB Holdings, 8/11/09; Rogers letter to City of Black
Diamond, 8/18/09
WH-32 Wheeler/ . Various Villages South Connector Maps (this is a Board
i Proctor exhibit)
WH-33 ‘Wheeler/ City of Covington letier from Mayor Margaret Harto | tu Steve
Procior Pilcher, dated 2/24/09
WH-34a Whesler/ 1996 Black Diamond Comprehensive Plan
, Proctor
WH-34b Wheeler/ SEPA Addendum issued for 2009 Black Dlamcmd Comp Plan
Provior updats
WH-35 Wheeler/ ESD - Impact Fee Request, Capital Facilities Plan 2008 &
Proctor 2009; Letter from Supetintendent Mike Nelson ta Mayor Botts,
825-09; letter from Nelson to Pilcher, 7/31/09; Enumnclaw
School District Capitel Facilitiea Plans excerpts: 2008-2013
and 2009-2014
WH-36 Wheoler/ Miscellaneous Open Space Letier (PDR); County Executive
Proctor Triplett to Couaty Council Chair Constantine, 11-23-09
BD-1 David Bricklin | CVs/Resumes and Witness List (as listed on Pre-Hearing Brief-
-rest of exhibits submitied by Wheeler/Proctor)
NR-TV-16 | Nmney Rogers | Letter from Leonard Smith , dated 10/20/09 and Letter from
* | Colin Lund, dated 10/27/09 with Attachment A
NR-TV-19 | Nuncy Rogers | Technical Memorandum dated 1/29/10 from AESI re: Thc
Villaes Water Level Monitoring Data
NR-TV-20 | Nancy Rogers | KCC 21A.08.050 - Sections of King County Zoning Code,
o regarding schools in rural arca
NR-TV-9 | Noncy Rogers | Cily of Black Diamond - Yacrow Bay - SEPA Processing
NR-LH-7 Agreement, dated 11/30/07
NR-TV-14 | Neney Ragers | Black Diamond Agency Scoping Notice Packnge, including
NR-LH-12 Lezgal Notices, Meeting Attendees, Letters, Minutes, Revised
Determination of Significance and Request for Commentis on
Scope of BIS
NR-LH-5 | Nancy Rngors | Applicant’s Propased Condition Language - Lawson Hills MPD
Large Wet Poud Total Phosphorus Monitoring Program
NR-LH-15 | MNancy Rogers | Section View show topographic chrnge from Flaming Geyser
State Park and Lawson Hills MPD
NR-TV-2 | Nancy Rogers | Topographical Map with City boundaries of The Villages Site
NR-LH-2 ] and Lawson Hills Site overlaid on an aerial photo.
NR-TV-18 | Nancy Rogers | Section view showing topographic change from Flaming
) Geyser Shate Park to the Villages Site
NR-TV-7 |Nancy Rogars | Applicant’s Proposed Condition Lanpuage - The Villages MPD
Large Wet Pond Tota! Phosphorus Monitoring Program
NR-TV-4 | Nancy Rogers | Aerial pholo of wildlife corridar map (red line shows regional

aoiridor)

{PACITEZ16,D0C; 30199100001 )
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No. Provided by Description
NR-TV-10 | Nancy Rogers | Washington State Parks web sife page on park hours and
NR-LH-8 updates at Flaming Geyser
NR-TV-13 | Mancy Rogers | Technical Memorandum dated 1/22/08 from ABSI, MPD Open
NR-LH-11 House Comments Received
NR-TV-6 [ Nancy Rogers | Maps from EIS and MPD application regarding South
' Connector to SER 169 (Excerpts from 7/17/08 Wetland
Asgsessment for The Villages, including Fipure 6¢c; Black
Diamond Villages EIS Map - Main Property - Parcel F - Figure
Te; MPD Application
Pg. 4-3, Pigure 4-1 - Circulation Plan) :
NR-TV-13/ | Nancy Rogers® | Bmail exchange among Dave Bricklin, Nancy Rogers and Mike
NR-LH-13 Kenyon re: Hearings dated 1/28/10.
NR-TV-12/ | Nancy Rogers | Lalte Sawyer Walter Quality report prapared by the King Co.
NR-LH-10 Lake Stewardship Program, Jeanary 15, 2010
NR-TV-17/ | Nancy Rogets | City of Black Diamond colored 1936 Comprehensive Land Use
NR-LH-14 - | Map (Fig. 5-7)
NR-TVY-8/ | Nancy Rogers Comprehensive School Mitigation Agreerent with Exhibits A -
NR-LH-6 : v
NR-TV-11/ | Nancy Rogets | Lake Sawyer and [ty Watershed Management Plan prepared by
NR-LH-9 King County Surfoce Water Ma t dated July 2000
NR-AL-1 | Nancy Rogers | No. 1 on Applicant’s Exhibit List (The Villages) - Cited
excorpts from FEIS and supporling documents as referenced in
Prehearing Brief
NR-AL-Z | Nancy Rogers | No. 3 on Applicant’s Exhibit List (The Villages) - Regional
Map showing open space arcas :
NR-AL-3 | Naocy Rogers | No. 5 on Applicant’s Exhibit List (The Villages) -
Enlargements from EIS diagrams (Ex 2-3 of Villages Alt 2
MPD; Ex. 3-25 of Villages Alt 2 Proposed Stormwater
Fagilities, Fig. ] from Appendix P, Fisheries Tech, Report,
Stormwater focilily maps, Figs 7, 9, 10A, 10B, 114, 1118, 12,
13, 14, 24, 27 and 28 from FEIS Appendix D, AEST Report
NR-AL-4 | Nancy Rogers | No. 1 on Applicant’s Bxhibit List (Lawson Hills) - Cited
excerpts from FEIS and supporting documents as referenced in
Prehearing Brief
NR-AL-5 |Nency Rogers | No.3 on Appllcant’s Exhibit List (Lawson Hills) - Regional
Map showing open space areas
NR-AL-6 | Nancy Rogers | No. 4 on Applicant’s Exhibit List (Lawson Hills) Ealargements
from EIS diagrars (Ex 2-2 of Lawson Hills Alt 2 MPD; Bx. 3-
24 of Lawson Hills Proposed Stormwater Facilities, Fig. 5 from
Appendix P, Fisheries Tech. Report, Slormwater facility maps,
Figs 3, 4, 5a, 5b, and 13 from FEIS Appendix H (Visual)
MG-1 Melanic Lawson Hills DEIS, including appendices
Ganthier
MG-2 Melanie Lawson Hills FEIS, including appendices
Gauthier

|PADT78976.DOC;OMI04Y 9000004 )
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No. Provided by Description
MG-3 Melanie Lawson Hills MPD, including appendices
Gauthier :
MG-4 Melanie The Villages DEIS, including appendices’
Gauthier ) )
MG-§ Melanie The Villages FEIS, including appendices
: “Ganthier #
MG-6 Melanie The Villages MPD, including appendices
Geuthier
MG-7 Melanie Morgan Kame Terrace Mine Expansion DEIS
Ganthier
MG-8 Melanie Melanie Gaothier Appeal of FEIS Lawson Hills, dated 12/28/09
Gauthier .
MG-9 Melanie Christopher Clifford, et al., Lawson Hills and Villages Appeal,
Gauthier dated 12/28/09
MG-10 Melanie King Co, Dept, of Development and Environmental Servicas
Gauthier letier to Steve Pilcher, dated 2/9/10
MG-11 Melanie Two Jetters to Steve Pilcher from Ramin Pazoald, WSDOT, 1
Gauthier Yarrow Bay Developments (The Villages and Lawson Hills)
MG-12 - Melanie Miscellaneous letters between City and BD Lawson Hills
QGauthier Partners and BD Villages Purtucrs, concerning adequacy of
) information provided in the DEIS and MPD
MG-13 Melanie City of Black Dinmond letiers to interested parlies, dated
QGanthier 12/11/09, re: availability of FEIS documents
GB-1 Gil-Borfleson Aerial photograph showing view of Flaming Geyser State Parlc
and proposed Villapes
GB-2 Gil Bortleson | Aerial photograph showing vertioal view of Flaming Geyser
State Park and proposed Villages
GB-3 Gil Bortleson | Tlustration showing vertical view of Flaming Geyser State Park
and proposed Villages
aB-4 Gil Bortleson | [llustration showing proponent map of visvalization from off-
: site Green Valley Road
GB-5 Qil Bortlesen Photograph showing visual corridor of Flaming Geyser State
Park from hillerest of proposed Villages
GB-6 Gil Bortleson | Table showing petition to preserve visual corridor of Flaming
) Geyser State Park
GB-7 Gil Bortleson | Letler from locel resident ot King County asking for visual
corridar protection for Flaming Geyser State Pack from rimtop
development on south side of the Green Riverin 19874
GB-8 Gil Bortleson | Soils map showing area of high eresion potential below and
ubove Gresen Valley Road. AlF on map.
GB-9 Gil Bortleson Geology map showing area susceptible to sliding below Green
Valley Road. Qm on map.
GB-10 Gil Bortleson Phatagraph showing landslide debrit on Green Valley Road
GB-11 Gil Bortleson Photograph shovwoing soil creep above Green Valley Road
Q0B-12 Gil Bortleson Pholograph showing incidence of under-mining and slippage of
{PADTTHYTS.DOCIEI04D.H00DO0N } 9 4/16/2010 1:54 PM
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No. Provided hy Description

Oreen Vallsy Road

GB-13 Gil Bortleson | Photograph showing road crew repair of undermining end
slippage of Green Valley Road

GB-14 Gl Bortleson | Map showing proposed achool sites in DEIS and FEI8

GB-15 Gil Bortleson | Map showing proposed schaol sites from Enumeclaw School

f - - | District webslte (Tri-Party School Apreement) -

GB-16 Gil Bortleson King County letter of response to schoo! sites located outside
the Urban Growtl: Area

B-17 Gil Bortleson | King County letter of response to school sites located outside
the Urban Growth Area (continued)

aB-18 Gil Bortleson Table showing petition ta keep Black Diamond schools in 2003
Black Diamond Urban Growth Area

GB-19 Gil Bortleson | Map shawing a large infiltration pond locate outside Black
Diamond Urban Growth Area

GB-20 Gil Bortleson Aerial photograph of representative area near Green River
Gorge susceptible to pround saturation during storms causjng
mudslides .

GB-21 Gil Bortleson | Photograph showing a downhill view of mudslide near Green
River Gorge during intense storm causing ground safuration in
Jenuary 2009

GB-22 Gil Bortleson | Photograph showing washout during the high-intensity rainfall
of January 2009 in area shown in Exhibit 19

aB-23 Gil Bortleson | Photograph showing washout during the high-intensity rainfall
of January 2009 in area shown in Exhibit 19 - confinued B

GB-24 Gil Bortleson | Photograph showing domestic watar supply from a spring in
areq shown in Exhibit 19. Shallow spring supplies 4
households with a low yield of ~2.5 gal. per min. during wet
season.

GB-25 (il Bortleson Photograph of year-round spring entering the Green River in
atea shown in Exhiblt 19

GB-26 Gil Bortleson . | Photographs showing resident elk herds near Green Valley
Roed and Flaming Geyser State Park

ae-27 Gil Bortleson | Map showing King County Core-Wetland Open
Space/Cranberry Slough in relation lo proposed land wse in
FEIS alternative 2

GB-28 Gil Bortleson Photograph showing Cranberry Slough located in King County
Space near the proposed Triangle

GB-29 @il Bortleson | Graph showing Lake Sawyer Total Maximum Daily Load

: ctiteria versus time shown by yeat.
| GB-30 Gil Bortleson Posilion Paper of Rural Green Valley Road Residents
(PACT78976.D0CAI04Y 500000 | 10 4/16/2010 1:54 PM

JC = Julith Coyrier; CBD = City of Blnck Dinmond; WH = Wheeler/Proctor; NIt = Nancy Rogers; MG = Melanie
Gauthier; GB = Gil Bortleson; DB - David Bricklin

0027219




. SIXTH REVISED EMAIL EXHIBIT LIST EXH]BIT—-D—.

List of Emails for Black Diamond

The Villages/Lawson Developments SEPA Appenls

April 15,2010
No. Date Time Sender Subject
1| 01/08/10 | 8:12 &m - | Steve Pilcher | MPD Hearings/SEPA appeal
2 | 01/08/10 | 9:50 am Phil Olbrechts | MPD Hearings/SEPA appeal
3 | 01/08/10 | 10:08 am | Steve Pilcher MPD Hearings/SEPA appeal
4 101/08/10 | 10:12am | Steve Pilcher MPD Hearings/SEPA eppesl
5 |01/08/10 | 10:26 wm _| Phil Olbrechts | MPD Hearings/SEPA appeal
6 | 01/08/i0 | 11:00 am | Phil Olbrechts | MPD Hearings/SEPA appeal
7 |01/08/10 |11:44 am | Steve Pilcher Ordinance No. 08-857, Heating Examiner
Position - Adding and Amending
Chapters in BDMC.pdf
3 |01/08/10 |3:10 pm Phil Olbrechts Propased Procedural Rules
0 101/08/10 |[3:11pm Phil Olbrechts | Proposed Procedural Rules
10 |OM/11/10 | 5:19am Stava Pilcher Materials arriving
11 _|01/11/10 | 10:01 am | Steve Pilcher Proposed Procedural Rules
12 | 01/12/10 | 9:42 am Steve Pilcher Proposed Procedural Rules
13 [01/12/10 | 9:54 am Nancy Rogers - | Proposed Procedural Rules
14 [01/12/10 ] 10:02 am | Steve Pilcher Proposed Procedural Rules
15 (01712710 [1133am | Bill Wheeler Hearing Examiner Email of January 8,
2010
16 [ 01/12/10 | 11:56am | Phil Olbrochts Hearing Examiner Email of Jomuary 8,
2010 g
17 |01/12/10 |[11:59 am | Steve Pilcher Hearing Examiner Email of Jenuary 8,
2010
18 | 01/12/10 |12:25pm | Steve Pilcher Hearing Examiner Email of January 8,
2010
19 |01/12/10 | 2:25 pm Chtis Clifford Hearing Examiner Email of January 8,
2010
20 | 01/12/10 | 2:46 pm Steve Pilcher Proposed Procedural Rules
21 | 01/13/10 | 2:12 pm Cindy Proctpr Proposed Procedural Rules
22 [ 01/13/10 | 8:54 pm Cindy Proctor City of Black Diamond Attoroey Request |
23 | 01/14/10 |11:268m | Cindy Proctor Respanse to Proposad Procedural Rules -
Appeul of Villages FEIS
24 |01/14/10 |{4:2]1 pm Nancy Rogers Response to Proposed Procedural Rules ~
Appesl of Villages FEIS
25 | 01/19/10 | 2:09 pm Joe May Villages Appeal, Rules Procedures
26 | 01/19/10 |3:12pm Gil Bortlesen Appellant Notice
27 | 01/19/10 | 3:29 pm Bill Wheeler Response tc Hearing Examiner
28 | 01/19/10 | 3:36 pm Bill Wheeler Response to Hearing Examiner
29 | 01/19/10 | 4:0Spm Melanie Response ta BD Proposed Procedural
Gauthier Rules - Appeal of Lawson FEIS
(PAOT61620.D0C;1\13049.9000001 ] Page 1 of 18 4/16/2010 1:54 PM

0027220



Time

No. Date Sender Subject
30 | 01/15/10 | 4:23 pm Gil Bortleson Appellant Notice
31 |O/I910 | 4:28 pm Judith Carrier Appeals Hearing for The Villages /
Lawson Hills Davelopmenis
32 | 01/19/10 | 4:49 pm Nuncy Rogers Updated proposed hearing schedule
33 | 01/19/10 | 4:57 pm Bill Wheeler Confirm Receipt of Response :
T34 | 011910 | 5:01pm’ | Cindy Proctor Updated proposed hearing schedule -
35 | 01/19/10 | 5:33 pm Cindy Proctor Updated proposed hearing schedule
36 | 01/19/10 | 11:29 pm | Chris Clifford Hearing time line
37 [0120/10 | 12:05am | Chris Clifford Tearing time Jine correction
38 [ 01/20/10 [ 1:19pm Mile Kenyon Hearing time line correction
39 | 01/20/10 | 6:18 pm Phil Olbrechts Development Rep's
40 | 0121710 |[10:18am | Steve Pilcher Development Reg's
41 | 01721710 | 11:A2am | Phil Olbrechts | Development Reg's
42 | 01/25/10 | 4:34 pm Phil Olbrechts Updaled proposed hearing schedule
- 43 | 01/25/10 | 449 pm Nancy Rogers Updated proposed hearing schedule
44 | 01/25/10 | 5:30 pm Cindy Wheeler | Updated proposed hearing schedule
45 | 01/25/10 | 5:45pm William and Updated proposed hearing schedule
: Vicki Harp
46 | 01/25/10 | 5:45 pm Judith Carrier Updated proposed hearing schedule
47 [ 01/25/10 | 5:55pm Judith Carrier Updated proposed hearing schedule
48 | 01/25/10 | 6:45 pm Cindy Proctor Updated proposed haaring schedule
49 |01/25/10 | 8:44 pm Joe May Updated proposed hearing scheduls
50 |01/25/10 | 949pm | Melenia Updated proposed hearing sohedule
Gauthier ;
51 | 01/26/10 | 10:15 am Gil Borileson Updated proposed heating schedule
52 | OL26/10 | 1:45 pm Chris Clifford Updated proposed hearing schedule
54 | 0126/10 |7:16pm Phil Olbrachis PreHearing Order
55 | 01/27/10 | 10:59 am | Kuy Richards PreHearing Order
56 |01/27/10 | 11:058m | Kay Richards PreHearing Order -
57 | 01227710 [ 12:31 pm | Kay Richards Prehearing Order; Email Exhibit List
S8 | 01/27/10 | 1:10pm Kay Richards Prehearing Order; Email Exhibit List
59 | 01/27/10 | 4:50 pm Phil Olbrechts | Pre-Hearing Order Distribution
60 | 01727710 [ 6:07 pm Kay Richards Prehearing Order; Email Bxhibit List
61 | 01/28/10 |[3:10pm Kay Richards Prehearing Order; Emai! Exhibit List
62 | 01/28/10 |[3:27pm Kay Richards Prehearing Ordec; Bmail Exhibit List
63 | 01/28/10 | 3:41 pm Kay Richards Cindy Whesler's Request for Emails
64 | 01/28/10 | 3:44 pm Kay Richardy MPD Hearings/SEPA Appeal (#3)
65 |01/28/10 | 4:06 pm Kay Richards MPD Hearings/SEPA Appeal (#4)
66 |01/28/10 |4:06 pm Kay Richards Ordinance No. 08-857, Hearing Examiner
’ Position/Adding and Amending Chapters
#7)
67 | 01/28/10 | 4:07 pm Kay Richards Materials Amiving (#10)
68 | 0L/28/10 | 4:09 pm Xay Richards Proposed Procedural Rules (#11)
69 | 01/28/10 | 4:11 pm Kay Richards Proposed Procedural Rules (#12)
{PAO61620.00C; N 3049900000 ) Page 2 of 18 4/16/2010 1:54 PM.

0027221




No. Date Time Sendor Subject
70 (0128710 [4:12pm Kay Richards Proposed Procedural Rules (#14)
71 (01/28/10 |4:13pm Kay Richards Proposed Procethral Rules (#20)
72 10172810 | 4:19 pmm Kay Richards Development Reg’s (#39)
73 | 0LR28/10 | 420 pm Kay Richards Davelopment Reg's (#41)
74 [ 01728/10 | 4:21 pm Kay Richards Development Reg's (#40)
75 -1 01/28/10° | 4:50 pm Kay Richards Villages end Lawson Hills
76 |01728/10 | 4:54 pm Steve Pilcher Steve Pilcher juat called with
: QUESTIONS
77 101/28/10 | 4:59 pm Kay Richards Villages and Lawson Hills - MORE
78 ]0129/10 [11:38am | Kay Richards | Villages and Lawson Hills - MORE
79 | 01/25/10 | 4:08 pm Joe May Permission Request
80 |02/01/10 |4:16 pm Dave Bricklin APPEAL OF THE VILLAQGES AND
: LAWSON HILLS EISs
81 |02/01/10 |4:29pm Steve Pilcher APPEAL OF THE VILLAGES AND
LAWSON HILLS El3s
82 |02/01/10 | 4:29pm Phil Olbrechts | APPEAL OF THE VILLAGES AND
LAWSON HILLS EI8s
83 | 02/01/10 | 4:41 pm Phil Olbrechis APPEAL OF THE VILLAGES AND |
LAWSON HILLS EISs
84 | 02/01/10 | 4:53 pm Dave Bricklin APPEAL OF THE VILLAGES AND
LAWSON HILLS EISs
85 | 02/01/10 | 4:55pm Phil Olbrechts APPEAL OF THE VILLAGES AND
) LAWSON HILLS EISs
86 | 02/01/10 | 4:59 pm Steve Pilcher APPEAL OF THE VILLAGES AND
LAWSON HILLS EISs
87 | 02/01/10 | 5:17 pm Phil Olbrechts APPEAL OF THE VILLAGES AND
) LAWSON HILLS ElSs
88 | 02/02/10 | 8:03 pm Melanic Pre-Hearing Order
; Qauthier
89 [02/03/10 |1:46pm | NancyRogars | APPEAL OF THE VILLAGES AND
LAWSON HILLS EISs
90 |02/03/10 | 10:35pm | Chris Clifford APPEAL OF THE VILLAGES AND
LAWSON HILLS EISs
91 | 02/04/10 | 1221 pm | Judith Casrier Adding Appellant e-mail address
92 | 02/04/10 [ 12:36 pm | Judith Carrier Steve Sundqvist, Clifford Appeal
93 | 02/10/10 | 5:11 pm Jeff Taraday Lewson Hills Natice of Appeal with
exhibit, signed.pdf; The Villnges Notice
of Appeal with exhibit, signed pdf
94 | 211/10 3:30 am Judith Carrler APPEAL OF THE VILLAGES AND
LAWSON HILLS EISs
95 | 02/11/10 ! 10:32am | Jeff Taradey City of Maple Valley's Motice of Appeal
96 |02/11/10 |11:56am | Phlt Olbrechts Maple Valley's Notice of Appeal - Black
Diamond :
97 | 02/11/10 | 12:07 pm | Jeff Taraday Maple Valley’s Notice of Appeal - Black
{PAD751620.00C T\ 13049.900000\ ] Page 3 of 18 4/162010 1:54 PM
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Date Time

No. Sender Subject
Diamond SRS
98 [02/11/10 [12:18pm | Phil Olbreciits APPEAL OF THE VILLAGES AND
: ‘ LAWSCON HILLS EISs
00 | 02/11/10 |12:29pm | Dave Bricklin APPEAL OF THE VILLAGES AND
. LAWSON HILLS EISs
100 |02/11/10 | 1:34pm ey Richards Maple Valley’s Notice of Appeal « Black
. Diamond
101 | O2/11/10 | 1:56 pm Nancy Rogers Maple Valley’s Notice of Appeat - Black
Diamond
102 | 02/11/10 | Z:14 pm Dave Bricklin Maple Valley’s Notice of Appeal - Black
Diamond )
103 | 02/11/10 | 2:42 pm Jeff Taraday Request for Clarification re Black
- " Diamond’s refusal to accept appeal fes
104 | 02/11/10 [ 329 pm Nancy Rogers Maple Valley’s Notice of Appeal - Black
Diamond - Applicant’s Responses
105 | 02/11/10 | 3:57 pm Phil Olbrechts | Maple Valley’s Notice of Appeal - Black
. Diarnond )
106 | 02/11/10 | 4:03 pm Mike Keayon Maple Valley’s Notics of Appeal - Black
; Diamond
107 | 02/11/10 | 4:04 pm Christy Todd Maple Valley's Notice of Appeal - Black
) Diamond
108 |02/11/10 |4:06 pm | Phll Olbrechis | Maple Valloy's Notice of Appeal - Black
Diamond
109 | 02/11/10 | 4:27 pm Phil Olbrechis Revised Prehearing Order
110 [02/11/10 | 428 pio Phil Olbrechts Revised Prehearing Order
112 | 02/11/10 | 4:33 pin Phil Olbrechis Revised Prehearing Order
113 [02/11/10 | 4:34 pm Christy Todd | Revised Prehearing Order
114 | 02/11/10 | 4:39 pm Milce Kenyon FW: Maple Valley’s Notice of Appeal -
Black Diamond - City's Responses -
115 [ 02/11/10 | 4:51 pm Phil Olbrechts Reviged Prehearing Order
116 [ 02/11/10 | 4:59 pm Kay Richards Revised-Prehearing Order .
117 | 02/11/10 | 5:00 pm Phil Olbrechis Maple Valley’s Notics of Appeal - Black
Dinmond
118 [02/11/10 | 5:07 pm Kay Richards Revised Prelearing Order
119 | 02712710 | 1:06 pm Duve Bricldin Maple Valley’s Notice of Appeal - Black
Diamond
120 | 02/12/10 | 1:45 pm Phil Olbrechis | Maple Valley's Notice of Appeal - Black
Diamond
121 | 02/12/10 | 2:51 pm Milce Kenyon Revised Prehearing Order
122 [ 02/12/10 | 2151 pm Phil Olbrechts Revised Prehearing Order
123 [ 02/12/10 | 2:56 pm Christy Todd Maple Valley's Notice of Appeal - Black
Diamond
124 | 021210 | 3:02 pm Phil Olbrechts Maple Valley's Notice of Appeal - Black
Diamond
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—END OF FIRST REVISED EMAIL EXHIBIT LIST—-

125 | 02/12/10 | 329 pm Nancy Rogers | Revised Prebearing Order - Motions for
Reconsideration
126 | 02/13/10 | 6:16 pm Melanie M. Gauthier Pra-Hearing Brief for
Qauthier Lawson Hills FEIS
127°102/14/10 [ 9201 pm | Phil Ofbrechis M. Gauthier Pre-Hearing Brief for
Lawson Hills FEIS
128 [02/16/10 | 7:54 am Steve Pilcher | Gil Bortleson has & new email address
129 {02/16/10 | 11:35em | Jeff Taraday Maple Valley Response to Motinn for
Reconsideration
130 | 02/16/10 | 11:36am | Jeff Taraday Maple Valley's Prebeasing Brief, Witness
List, and CV of Expert
131 | 02/16/10 | 11:37 am__ | Jeff Taraday Maple Valley’s Pre-Hearing Motions
132 | 02/16/10 | 11:45am | Kay Richards M. Gauthier Pre-Hearing Brief for
Lawson Hills FEIS
133 |02/16/10 [ 12:23pm | Peggy Cebill Black Dinmond - Pre-Hearing Brief
g _(Bricklin)
134 | 02/16/10 | 3225 pm Margaret Stackey | The Villages & Lawson Hills - Black
Diamond's Motion to Disiniss and
Supporting Declaration (Kenyon)
135 | 02/16/10 | 3:56 pm Kay Richards Gil Bortleson has a new email address
136 | 02/16/10 | 4:31pm Jeff Taraday Maple Valley's Notice of Appesl under
. BDMC 2.30.085 :
137 | 02/16/10 °| 4:31 pm Kristi Beckham | Applicant’s Motions to Dismiss Appenl
Issues for The Villages and Lawson Hills
(Rogers) - Motions are atlachments
138 | 02/16/10 | 4:36 pin Jeff Taraday Maeple Valley's Request for Formal Code
' ‘Interpretetion
139 {02/16/10 |5:19pm Judith Carrier BD Brief 1o Conclusion Additional
Projects - Brief is attachment
140 | 02/16/10 | 10:00 pm | Gil Bortleson Pre-Hearing Brief - Bortleson - Bref is
attachoent -
141 102/16/10 | 10:22 pm | Chris Clifford Clifford al al, Appeals 39 and 40
142 | 02/16/10 | oo time/uot | David Brcklin | Pre-Hearing Brief, Witness List, aad
an email Exhibit List of Appellants Wheeler,
Proctor, May and Flarp
143 | 02/17/10 . } 9:26 nm Kay Richards Gil Bortleson has a new email address
144 | 02/17/10 | 2:26 pm Mike Kenyon Maple Valley’s Response to Motion for
Reconsideration
145 | 02/17/10 | 3:03 pm Kathy Swoyer | Maple Valley’s Response to Motion for
Reconsideration
146 | 02/17/10 | 7:36 pm Judith Carrier BD Brief to Conclusion Additional
: Projects
147 | 02/18/10 | 2:45 pm Margavet Starkey | Maple Velley's Notice of Appeal (letter)
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148 | 02/18/10 | 2:48 pm. Mpargaret Statkey | Black Diamond - Request for Formal
: Code Interpretation (letter)
149 | 02/18/10 | 2:50 pm Ty Peterson Black Diamond - Request for Formal
Code Interpratation
150 | 02/18/10 | 3:11pm Margaret Starkey | Black Diamond - Request for Formal
: 2 Fo T Code Interpretation (ordinance) -
151 {02118/10 | 4:52 pm Ty Peterson Black Diamond - Request for Formal
Code Inferpratation
152 [ 02/19/10 | 12:32 am | Phil Olbrechts | Maple Valley Procedural [ssues
153 [02/19/10 | 6:02 am Davs Bricklin Request for Pre-Hearing Conference and
' Suspension of Bchedula
154 | 02/19/10 '| 8:1B am Mike Kenyon Black Diamond - Request for Formal
Cade Interpretation
155 | 02/19/10 | 9:56 am Phil Olbrechts | Request for Pre-Hearing Conference and
Suspension of Schedule
156 | 02/19/10 | 12:15pm | Phil Olbrechts | Request for Pre-Hearing Conference and
Suspengion of Schedule
157 |02/19/10 | [2:42 pm .| Mike Kenyon Request for Pre-Hearlng Conference and
Suspension of Schedule
158 | 02/19/10 | 1:02 pm Dave Bricklin Request for Pre-Hearing Conference and
] Suspension of Schedule
159 | 02/19/10 | 1:16pm Nancy Rogers Request for Pre-Hearing Conference and
. Suspension of Schedule
160 | 02/19/10 | 2:10 pm Phil Olbrechts | Request for Pre-Hearing Conference and
Suspension of Schedule
161 | 02/19/10 | 2:16 pm Phil Olbrechts Request for Pre-Hearing Conference and
Suspension of Schedule with Revised
Schedula
162 | 02/19/10 | 3:58 pm Dave Bricklin Request far Pre-Henring Conference and
Suspension of Scheduls
163 | 02/19/10 | 4:05 pm Dave Bricklin Scheduling Request
164 | 02/19/10 | 4:20 pm Mike Kenyon Request for Pre-Hearing Conference armd
Suspension of Schedule
165 | 02/22/10 [ 4:15pm Kay Richards Second Revised PreHearing Order
166 | 02/22/10 | 4:18 pm Postmaster on Second Reviscd Prehenring Order (Out of
behalf of Milce the Cffice)
Kenyon
(67 |02/23/10 | 12:34pm | Nancy Rogers Second Revised Hearing Order
168 {02/23/10 | 2224 pm Steve Pilcher MPD Staff Reports {attachments)
169 | 02/23/10 | 10:19pm | Melunie Request for Pre-Heering Conference and
Gauthier - Suspension of Schedule
{70 | 02/24/10 | 9:20 am Kay Richards 2-19-10 Revised Schedule attachment
171 [02/24/10 | 1020 am | Dave Bricklin Second Revised Prehearing Order
172 | 0224/10 | 10:55am | Nancy Rogers Second Revised Preheariug Order
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173 | 02/24/10 | 11:04am | Dave Bricklin Secoud Revised Prehearing Order
174 [ 02/24/10 | 2:08 pm. Stacey Borland | Hearing Examiner Packet Exhibits
175 | 02/24/10 | 2:23 pm Steve Pilcher MPD Steff Reporis
176 | 02/24/10 | 2:34 pm Marsha St. Louis | City of Maple Valley Declaration of
; Service :
Y77 | 02/24/10 ~ | 3:14 pm Phil Olbrechts Heaiing Examiner Packet Exbibils
178 | 02/24/10 | 5:09 pm Cindy Wheeler | MPD Staff Reports
179 {02125/10 | 7:53 am Dave Bricklin Request to Allow Jerry Lilly to Testify on
| Monday, March 8
180 [02/25/10 |10:22am | Phil Olbrechis | Request to Allow Jerry Lilly to Testify on
Monday, March 8
181 | 02/25/10 | 10:37 am__ | Phil Olbrechis Subpoenas
182 | 02/26/10 | 11:08am | Dave Bricldin Exhibits
183 {02/26/10 | 12:56 pm | Bob Sterbanl Exhibits
184 }0226/10 | 1:31 pm Judith Camier Second Revised Preliearing Order
185 | 02/26/10 | 1:49pm | Dave Bricklin Exhibits, Cantinuance and Conzolidation
186 | 02/26/10 | 2:23 pm Chris Clifford Motion for Clarification '
187 | 02/26/10 | 2:41 pm Dave Bricklin Addendum rz Consolidation Clarification
188 102726/10 | 3:27pm Bob Sterhank Bxhibita, Continuance and Clarification
I89 | 02/26/10 | 4:04 pm Nancy Rogers Bxhibits, Continuance and Clarification
190 | D226/10 | 4:13 pm Dave Bricklin Exhibits, Continuance and Clarification
191 [ D2726/10 | 4:27 pm Dave Bricklin Ex Parte Motion for Issuance of
Subpoenas (with attachment)
192 | 02/26/10 | 8:13 pm Melanie MPD Staff Reporis
Gauthier
193 {02/27/10 | 12:05pm | Melanie MPD Steff Reporls
Ganthier :
194 | 02/28/10 | 4:02 pm Phil Olbrechts Exhibits, Continvance and Consolidation
195 | 02/28/10 . | 5:19pm___ |-Phif Olbrechis Exhibits
196 |02/28/10 | 10:01 pm | Gil Bortleson Site Inspection
197 {03/01/10 | 8:20 am Dave Brlcklin Exhibits
198 | 03/01/10 | 9:49 am Dave Bricldin Exhibits
199 | 03/01/10 | 10:13 am | Phil Olbrechis Bxhibits
200 |03/01/10 | 10:39 am | Steve Pilcher Exhibits
201 | 03/01/10 | 1:06pm | Bricklin & Response by Appellants William &
Newman, LLP - | Cindy Wheeler, et al. to City’s &
(Anne Bricklin) | Applicent’s Motion to Dismiss;
Declaration of Service
202 | 03/00210 | 2:14pm Margarst Statkey | The Villages & Lawson Hills: Black
Diamond's Response to Appeals; Witness
and Exhibit List; Declaration of Mailing |
203 §03/01/10 | 2:50 pm Marparet Starkey | Attachments to City of Black Diamond’s
Witness & BExhibit List
204 | 03/01/10 | 3:06 pm Margeret Starkey | Declaration of Mailing for Black
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Diamond’s Witness & Exhibit Lisl
205 [03/01/10 | 5:24 pm Kristi Beckham | Lawson Hills - Applicant’s Exhibit List
and Applicant’s Responsive Pre-Hearing
Brief
206 | 03/01/10 | 5:25 pm Kristi Beckhem | The Villages - Applicant’s Exhibit List
' o B ' and Applicant’s Witness List
207 | 03/01/10 | 5:26 pm Kristi Beckham | Lawson Hills - Applicant’s Witness List
- and Response in Support ¢f Motion to
Dismiss
208 | 03/01/1D | 5:28 pm Kristi Beckbam | The Villages - Response in Support of
Motion to Dismiss
209 | 03/01/10 | 5:57 pm Nancy Rogers The Villages - Applicant’s Responsive
: _ Pre-Hearing Brief
210 (03/01/10 | 10:09 pm | Chris Clifford Response to Motions to Diamiss, Motion
in Limine, ete, (attachment)
211 [03/02/10 | 7:57 am Steve Pilcher Service Question .
212 | 03/02/10 | 2:56 pm Jeff Taraday Maple Valley Notice of Appen] Pursuant
: : : to BDMC 2.30.085
213 | 030210 | 3:01 pm Margarei Statkey | Maple Valley Notice of Appeal Pursuant
; to BDMC 2.30.085
214 | 03/03/10 | 4:13 pm Kristi Beckbam | Notice of Errata - Lawson Hills
- Prehearing Bricf; Applicant’s Reply on
Motion to Dismiss Appeal Issues
(Lawson Hills); Applicent’s Reply on
Motion to Dismiss Appeal Issues (The
; Villages)
215 |03/03/10 | 4:34 pm Dave Bricldin In re: Master Planned Development
Applications for the Villages and Lawson
Hills
216 | 03/03/10 | 5:00 pm Mergaret Stadcey | Black Diamond’s Reply on Motion to
‘ Dismiss ar, in the Alternative, Motion in
Limine; Declaration of Mailing
217 | 03/03/10 | 527 pm Judith Carrier Emailing Appeal Exhibits
218 | 03/03/10 | 5:28 pm Kristi Beckham | Exhibita for Villages and Lawson Hilis -
(Nangy Rogers) | Part 1 of 6
219 [ 03/03/10 | 5:29 pm Kuisti Beckham | Exhibits for Villages and Lawson Hills -
(Nancy Rogers) | Part 2 of 6
220 | 03/03/10 | 5:30 pm Kristi Beckham | Exhibits for Villages and Lawson Hills -
(Nancy Rogers) | Part 4 of 6
221 [03/03/10 | 5:52 pm Kristi Beckham | Exhibits for Villages and Lawsen Hillg -
(Nancy Rogers) | Resending Email 3 - Pages 1-74 of TV
Ex. 8 - LH Ex. 6. pdf
222 | 03/03/10 | 5:59 pm Kristi Beokham | Exhibits for Villages and Lawson Hills -
(Nency Rogers) | Resending Email 6 of 6 - Pages 1-70 TV
: Ex 11 - LI Ex. 9.pdf
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223 | 03/03/10 | 6:22 pm Phil Olbrechts | Motions to Dismiss
224 [ 03/03/10 | 6:23 pm Nancy Rogers Re: Molions to Dismiss
225 | 03/03/10 | 6:46 pm Steve Pilcher Re: Motions to Dismiss
226 | 03/03/10 | 9:21 pm Judith Camvier Re; Bumailing Appeal Exhibits
227 | 03/04/10 | 8:59 am Judith Cartier Sending exhibits electronically
17229 |1 0304/10° ] 9:21 am’ Judith Carrier | Carrier Exhibits #1 S
230 | 03/04/10 | 9:21 am Tudith Carrier Carrier Bxhibits #2
231 [03/04/10 | 9:55 am Judith Carrer Carrier Bxhibits #3
232 | 03/04/10 [ 10:28 am | Judith Carrier Carrier Exhibits #4
233 | 03/04/10 | 10:40 am | Steve Pilcher Wheeler Bxhibits
234 [03/04/10 | 10:51 am | Steve Pilcher 1996 BD Comp Plan EIS - Wheeler
| Exhibits
235 | 03/04/10 . | 10:53 am | Steve Plicher SEPA Addendum for 2009 Comp Plan
Update - Wheeler Exhibit
216 | 03/04/l0 | 10:59 am | Dave Bricklin | Wheeler Exhibits
237 | 03/04/10 * ] 11:02 am | Judith Carrier Carrier Exhibits #5
238 [03/04/10 |1(:29am | Kay Richards 1996 BD Comp Plan EIS - Problems
: Opening WORD documents ]
239 [03/04/10 {1131 em | Kristi Beckham | Email | of 6 - Problems Opening and
(Nanoy Rogers) | Printing Documents
240 | 03/04/10 | 11:34 am _ | Judith Carrier Carrier Exhibits #6
241 1 03/04/10 |11:34am | Steve Pilcher 1996 BD Comp Plen EIS - Problems with
WORD documents
242 103/04/10 | 12:06 pm | Judith Carrier. Carrier Exhibits #8
243 | 03/04/10 }12:06 pm | Judith Carrier Carrier Exhibits #7
244 | 03/04/10 | 1227 pm [ Dave Bricklin Scheduling
245 | 03/04/10 | 12:40 pm | Nancy Rogers Scheduling
246 | 03/04/10 | 12:48 pm | Steve Pilcher Scheduling
247 [ 03/04/10 | 1:02 pm | Daye Brioklin | Scheduling
248 | 03/04/10 | 1:03 pm Judith Carriar Carrier Exhibits #11
249 | 03/04/10 | 1:03 pm Judith Carrier Carrier Exhibits #10
250 [ 03/04/10 | 1:03 pm Judith Carrier Carrier Exhibits #9
251 103/04/10 | 123 pm Steve Pilcher Wheeler Exhibits
252 | 03/04/10 - | 1:26 pm Nancy Ropers Scheduling
253 | 03/04/10 | 2:09 pm Bob Sterbaunk Schedullog
254 | 03/04/10 | 2:31 pm Kristi Beckham | Resending of Exhibits LH Ex 15 and RV
' (Nancy Rogers) | Ex |8
255 | 03/04/10 | 2:54 pm Bob Sterbank ‘Maple Valley 2/16/10 Notice of Appeal
256 | 03/04/10 | 3:26 pm Stacey Borfand | City Exhibits for Lawson Hills (already
(City) have copies)
257 | 03/04/10 |3:30 pm Stacey Borland | City Exhibits for Lawson Hills 2 (already
) (City) have copies)
258 | 03/04/10 | 3:33 pm Stacey Borland | City ExInbits for Lawson Hills 3 (already
(City) L bave copies)
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259 | 03/04/10 | 3:35 pm Stacey Borland | City Exhibits for Lawson Hills 4 (elrendy |
. (City) have copies)
260 | 03/04/10 | 3:36 pm '| Stacey Barland | City Exhibits for Lawson Hills 5 (already
(City) have copics)
261 | 03/04/10 | 3:37 pm Stacey Barland | City Exhibits for Lawson Hills 6
262 | 03/04/10 3 41 pm Stacey Borland | City Iahibits for The Villages (elready
(Clty) have copies)
263 | 03/0410 | 3:43 pm Stacey Borland | City Exhibits for The Villages 2 (already
(City) have copies)
264 103/04/10 | 3:47pm Stacey Borland | City Exhibits for The Villages 3 (aln’:udy
(City) have copies)
265 | 03/04/10 | 3:49 pm Stacey Borland | City Exhibits for The Villages 4 (already
(City) have coples)
266 | 03/04/10 | 3:50 pm Stacey Borland | City Bxhibits for The Villages 5 {u.lready
{City) have copies)
267 | 03/04/10 | 3:51 pm Stacey Borland | City Exhibits for The 'Vlllagcs 6
| {City) (already have copics) -
268 | 03/04/10 | 4:22 pm Steve Pilcher FW: Carrier Bxhibits #3 (already have)
269 | 03/04/10 | 4:23 pm Steve Pilcher FW: Caurrier Bxhibils #4 (already have)
270 | 03/04/10 | 424 pm Steve Pilcher PW: Carrier Exhibits #4 (already have)
271 | (30410 | 4:25 pm Steve Pilcher TW: Carrier Exthibits #2 (already have)
272 | 03/04/10 | 4:26 pm Steve Pilcher FW: Carrier Exhibits #2 (already have)
273 | 03/04/10 | 4:26 pm Steve Pilcher FW: Carrier Exhibits #11 (already have)
274 | 03/04/10 | 427 pm Steve Pilcher FW: Carrier Exhibits #11 (already have)
275 | 03/04/10 | 4:27 pm Stave Pilchar FW: Carier Exhibits #10 (already have)
276 | 03/04/10 | 4:28 pm Steve Pilcher | F'W: Cawier Exhibits #6 (already have)
277 | 03/04/10 | 4:28 pm Steve Pilcher FW: Carriar Exhibits #6 (already have)
278 | 03/04/10 | 4:28 pm. Steve Pilcher FW: Carrier Exhibits #3 (already have)
279 | 03/04/10 | 4:2% pm Steve Pilcher FW; Camier Exhibits #9 (already have)
280 | 03/04/10 | 4:34 pm Steve Pilcher FW: Carrier Exhibits #9 {(already have)
281 | 03/04/10 [4:41 pm Steve Pilcher . | FW: Carrler Exhibits #10 (already have)
282 | 03/04/10 | B:10 pm Judith Carrier Sending Exhibits Electronically (with
Exhibit List Yellow ag attacliment)
283 | 03/05/10 | 9:02 am Dave Bacldin Scheduliag
284 | 03/05/10 | 10:19am [ Steve Pilcher Yarrowbay MPD (Comment)
285 | 03/05/10 | 11:11am | Steve Pilcher Yartow Bay Developments (Comment)
286 | 03/05/10 | 11:35am | Phil Olbrechis Yarrowbay MPD
287 | 03/05/10 |[11:46am | Steve Pilcher Joe May Appeal (with attachment)
288 | 03/05/10 [ 11:53 am | Pail Olbrechts Scheduling
289 |03/05A0 !12:01 pm | Dave Bricklin Scheduling
290 | 03/05/10 | 12:07 pm | Nanoy Rogers | Scheduling
291 | 03/05/10 | 12:16 pm | Bob Sterbank Scheduling
292 | 03/05/10 |12:44pm | Dave Bricklin Scheduling -
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293 | 03/05/10 | 1248 pm | Dave Bricklin__| Scheduling _

294 | 03/05/10 |12:57pm | Mike Kenyon Scheduling

295 |03/05/10 112:59pm | Mike Kenyon | Scheduling

296 [ 03/05/10 | 1:17 pm Phil Olbrechis Scheduling

297 103/05/10 | 1:41 pm Nancy Rogers Scheduling

“298 | 03/05/10 | 1:43 pm Chris Clifford Scheduling

299 | 03/05/10 | 1:48 pm Phil Olbrechts | Scheduling

300 | 03/05/10 | 3:18pm Phil Olbrechis Motions to Dismiss

301 | 03/05/10 {327 pm Phil Olbrechts | Scheduling

302 | 03/05/10 | 3:28 pm | Kay Richards Order on Motions to Dismiss (PDF)

—END OF SECOND REVISED EMAIL EXHIBIT LIST

303 [03/05/10 |42 pm Steve Pilcher Jos May Appeal

304 | 03/05/10 | 4:44 pm Dave Bricldin Scheduling

305 |03/05/10 | 5:06 pm Kay Richards Second Revised Prehearing Exhibit List

(PDE) :

306 {03/05/10 | 5:25 pm Phil Olbrechts | Joe May Appeal

307 | 03/05/10 | 6:01 pm | Phil Olbrechts | Exhibit Management

308 | 03/05/10 | 7:03 pm Melanie Motions to Dismiss
Cauthiar

309 |03/65/10 | 7:47 pm Dave Bricldin Subpoena.

310 {03/05/10 | 8:31 pm Steve Pllcher Joe May Appeal

311 1 03/08/10 | 9:00 am Kay Richards Standerd of Proof on Motions to Dismiss

(second copy of DOC)

312 [03/09/10 | 1:02 em Bob Sterbank Standing

313 | 03/09/10 | 7:44 em Chris Clifford Standlng

314 [03/09/10 | 9:21 am Nancy Rogers | Standing

315 103/05/10 | 10:41 am | Chris Clifford Standing

316 |03/09/10. | 11:23 am | Phil Olbrechts Standing

317 | 03/09/10 | 11:33em | Bob Sterbank Standing

318 [ 03/09/10 | 1224 pm__ | Chris Clifford Standing

319 | 03/10/10 | 7:46 am Nancy Rogers | Witness Scheduling

320 | 03/10/10 | 1:22 pm Phil Olbrechts Witness Scheduling

321 [03/12/10 | 6:12 pm Phil Olbrechis Hearing Schedule

322 {03/14710 | 11:19am | Lynne Christie | Black Diamond question

323 | 03/14/10 | 8:31 pm__ | Phil Olbrechts | Black Diamond question

324 | 03/14/10 | 8:37 pm Phil Olbrechts Black Diamond question

325 [ 03/14/10 | 9:21 pm Postmaster at Proposed Scheduling (Out of Office)
KenyonDisend

326 {03/14/10 |9:19 pm Phil Olbrechts Proposed Scheduling

327 [ 03/15/10 ] 10:35em | Mike Kenyon Black Diamond guestion

328 | 03/15/10 {12:26 pm | Nancy Rogers Proposed Scheduling

—-END OF THIRD REVISED EMAIL EXHIBIT LIST—

329 [03/15/10 | 1:13 pm Phil Olbrechts Black Diamond MPD Hearing Exhibits

330 | 03/15/10 | 4:09 pm Phil Olbrechts Proposed Scheduling
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331 [03/15/10 | 4:20 pm Stacey Borland | Proposed Scheduling

332 [03/15/10 |4:58 pm | Dave Bricklin Proposed Scheduling

333 | 03/15/10 | 5:04 pm Dave Bricldin Propased Scheduling

334 | 03/15/10 | 5:20 pm Nancy Rogers Proposed Scheduling

335 [03/15/10 | 6:50 pm Phil Olbrechts Proposed Scheduling
336 | 03/15/10 | 6:54 pm - | Dave Bricklin Proposed Scheduling

337 [ 03/16/10 | 1:07 pm Stacey Borland | Exhibits

338 [03/16/10 | 1:08 pm Stacey Borland | Exhibits .
339 | 03/1&/1¢ | 3:25 pm Phil Olbrechts | Black Diamond MPD Hearing Exhibits
340 | 03/18/10 | 8:55 pm Phil Olbrechts More Scheduling

341 | 03/19/10 | 8:10pm Bob Sterbank More Scheduling

342 [03/19/10 | 11:0] am | Christy Todd More Scheduling

343 |03M9/10 | 1:05 pm___| Christy Todd | Moo Scheduling

344 | 03/19/10 | 3:23 pm. Stacey Borland | Additional MPD Exhibits

345 [03/19/10 | 3:25pm Stacey Borland | Additional Exhibit 2

346 [03/19/10 | 4:19 pm Bob Sterbank More Scheduling

347 [03/19/10 | 5:03 pm Dave Bricklin MPD Rebuttal

~—LND OF FOURTH REVISED EMATL EXHIBIT LIST-—

348 | 03/22/10 | B:A6 am Neancy Rogers MPD Rebuttal

349 |03/22/10 | 9:45 em Phil Olbrechis MPD Rebutial

350 | 03/22/10 | 9:52 am Emily Terrell MPD Rebuttal

351 [ 03/22/10 | 9:55am Bmily Terrell MPD Rebuttal

352 {03/22/10 | 10:17am | Bob Sterbank MPD Rebuttal

353 | 03/22/10 }10:35 em Dave Bricklin MPD Rebuttal

354 |0322/10 | 10:41 am Bob Sterbank MPD Rebuttal

355 | 03/22/10 | 10:46em | Nancy Rogers | MPD Rebuttal

356 | 03/22/10 | 10:53am_ | Brenda Martinez | Black Diamond Exhibit List

357 | 03/22/10 | 10:53 am ™ | Marsha St. Louis | Black Diamond Exhibit List

358 | 03/22/10 | 11:51 am | Dave Bricklin MPD Rebuttal

359 | 03/22/10 | 12:02 pm | Nancy Rogers MPD Rebuttal

360 | 03/22/10 | 12:05pm | Phil Olbrechts MPD Rebuttal

361 | 03/22/10 | 12:15 pm Dave Bricklin MPD Rebuiin]

362 |03/2210 | 12:45 pm | Nancy Rogers MPD Rebuttal

363 [03/22/10 | 12:59 pm | Bob Sterbank MPD Rebuttal

364 |03/22/10 | 2:10 pm Phil Olbrechts MPD Rebutial

365 | 03/22/10 [ 2:22 pm Chris Clifford MPD Comments

366 | 03/22/10 | 2:24 pm Brenda Martinez | MPD Comments

367 103/22/10 | 2:42 pm Brenda Martinez | Latest Exhibit List

368 | 03/22/10 | 2:42 pma Phil Olbrechts Latest Exhibit List

369 [ 03/22/10 | 2:50 pm Stacey Borland | Question about Exhibits

370 | 032210 |[3:13pm Dave Bricklin Latest Exbibit List

371 | 0372210 | 3:20 pm Phil Olbrechts Revised Scheduling

372 | 03/22/10 | 4:02 pm Stacey Borland | Sign in sheets for public comments
373 10322710 | 422 pm__ | Phil Olbrechts | Hearing Exhibit List (“H” Documents)
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374 | 03/22/10 | 8:50 pm Dave Bricklin MPD Comments
375 [0322/10 ) 11:22 pm | Dave Bricklin LOS
376 | 0323/10 | B:40 am Judith Carrier | Hearing Exhibit List (“H” Documnents)
377 10323710 | 9:07 am Phil Olbrechis Email Comment
378 [ 03/23/10 | 9:2B am Phil Olbrechts Email Comment
379 | 03/23/10 " [.11:33 dmi” | Stacey Borland | Latest Bxhibit List ' ]
380 | 03/23/10 | 2:17 pm Phil Olbrechts | Hearing Exhibit List (“H"” Documents)
381 | 03/23/10 |2:29 pm Phil Olbrechts | Email Exhibit List
382 | 032310 [ 248 pm Stacey Borland | Email Exhibit List
383 [ 03/23/10 | 3:01 pm Phil Olbrechts | Bmail Exhibit List
384 (03/23/10 | 3:07 pm Stacey Borland | Email Exhibit List
385 {03/23/10 | 3:23 pm Phil Olbrechts | Email Exhibit List
386 | 03/23/10 {4:21pm Bob Sterbank LOS
387 | 03/23/10 | 5:12 pm Nancy Rogers LOS
388 | 03/23/10 | 6:14 pm Dave Bricklin LOS
389 | 03/23/10 | 7:45 pm Jason Paulsen L.OS
390 | 03/24/10 [ 9:54 am Nancy Rogers LOS
391 | 0324/1- [ 12:17pm | Bob Sterbank LO8
392 | 03/24/10 | 1:55 pm Dave Bricklin LOS
393 | 03224/10 |2:36pm | Emily Temell Question
394 | 0324/10 | 3:34 pm Emlly Terrell Question '
395 | 03/24/10 | 4:06 pm Phil Olbrechts Ruling on Applicant/City Objections to
g Documents Submitted after Clase of
Record
396 |03/24/10 | 4:47 pm Brenda Martinez | Updated Exhibit List .
397 | 03/24/10 | 5:08 pm Dave Bricklin Ruling on Applicant/City Objections to
¢ Documents Submitted after Close of
Record
398 | 03/24/10 | 5:15pm | Phil Olbrechts | Ruling on Applicant/Cily Objections to
Documents Submitted after Close of
i Record ,
399 [03/24/10 | 5:54 pm Dave Bricklin Ruling on Applicant/City Objettions to
Documents Submitted afler Close of
Record
400 {03240 | 5:57 pm Phil Olbrechts | Ruling on Applicant/City Objections to
Documents Submitled sfier Close of
Record
401 |03/2410 | 5:59 pm Dave Bricklin Ruling on Applicant/City Objections to
Documeats Submitted after Close of
Record
402 | 03/25/10 | 8:06 am Dave Bileldin Ruling on Applicant/City Objections to
Documents Submitted after Close of
Record
403 | 03/25/10 | 9:08 mn Dave Bricldin Ruling on Applicant/City Objections to
[PAD761620.50C;M 30499005001 | Pape 13 of 18 4/16/2010 1:54 PM
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No. Dale Time Sender Subject
Documents Submitted efter Close of
Record
404 | 03/25/10 | 9:5% am Phil Olbrechts Index of H Documents
405 103/25/10 |10:22am | Bob Sterbank Ruling on Applicant/City Objections to
' ) - | Documents Submitted after Close of
406 | 03/25/10 | 10:32em | Nancy Rogets Ruling on Applicant/City Objections to
Documents Submitted after Close of
Record
407 | 03/25/10 | 1l:18am | Stacey Borland | Index of H Documents
408 | 03/25410 |11:18am | Stacey Borland | Emall Exhibit List
409 |03/25/10 | [:21 pm Stecey Borland | Black Dismond Exhibit #10: Problem
410 [03/25/10 |3:20 pm Phil Olbrechts | Timeliness of Bricklin 3/22/10 email
objeotion
411 ]0326/10 | 5:02 pm Joff Taraday Missing Exhibit
412 103/27/10 | 433 pm Jeff Taraday Missing Bxhibit
413 | 03/29/10 |[10:27 am | Phil Ofbrechts Ruling on Applicant/City Objections to
Documents Submitted after Close of
Record
414 10329/10 | 10:32am | Nency Rogers Ruling on Applicant/City Cbjections to
Documents Submitted after Close of
! Record
415 |03/29/10 | 11:07am | Dave Bricklin | Ruling on Applicant/City Objections to
Documents Submitted after Close of
Record
416 }03/29/10 | 11,08 am Jeff Taraday Misging Exhibit
417 |03/29/10 | 11:13am | Stacey Borland | MPD Hearing Exhibit Lisl
418 | 03/29/10 [ 11:21am | Phil Olbrechts MPD Hearing Bxhibit List
419 103/29/L0 | 1:01 pm Joff Taraday Black Dismond Demand Model
420 | 03/29/10 [ 2:12pm__ | Bob Steérbank | Black Diamond Dermand Model
421 [03729/10 |3:28 pm Jeff Taraday Blaclk Dinmond Demand Model
422 |03/29/10 |3:39pm Phil Olbrechts Please communicate with me via this
cmail address’
423 | 03/29/10 | 3:42pm Phil Olbrechts Please communicate with me via this
. email address
424 103/29/10 | 4:04 pm Clris Clifford Closing for Clifford et al
425 | 03f29/10 | 4:18 pm Peggy Cebill for | Post-Headng Brief of SEPA Appellants,
, David Bricklin | Declaration of Setvice
426 |0329/10 | 419pm Bob Sterbank Re: Black Diamond Demand Model
427 | 03/29%/i0 | 423 pm Cindy Proctor Supplemental Post Hearing Brief Wheeler
Proclor
428 | 03/29/10 | 4:28 pin William and Supplemental Post Heucing Brief Wheeler
- Cindy Wheeler | Proclor
429 | 03/29/10 [ 4:35 pm Melanie Post Hearing Brief of SEPA appellant M.
{PAO761620,DOC; T\ 3049.9000004 ) Page 14 of 18 4/16/2010 1:54 PM
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No. Dato Time Sender Subject
Qauthier Gauthiar
430 | 0329/10 | 4:37 pm Jeff Taraday Re: Black Diamond demand model
431 | 03/29/10 | 4:54 pm Krist Beckham | Applicants’ Closing Brief and
' for Nancy Applicants® Rebuttal to Additional Publlc
. Rogers Testimony
| 432-| 03/2910 ~{-5:3d pm | Judith Carrier- | Closing Brief Time Deadline -
433 | 03/29/10 | 6:13 pm Bob Sterbanlk MPD Applications for The Villages and
Lawson Hilla - Clty's Post-Hearing Brief
434 | 03/29/10 | 6:50 pm Chris Clifford Motion to Strike Gity of Black
i Diamond’s FEIS Clesing - Untimely
435 | 03/29/10 | 6:55 pm Davae Bricklin Qut of Office
436 | 03/29/10 | 6:56 pm Phil Olbrechts | Briefing Deadlines
437 | 03/29/10 { 7:00 pm Bob Sterbank Re: Motion to Strike City of Black
Diamond’s FEIS Closing - Untimely
438 |03/29/10 | 7:01 pm Bob Sterbanlk Re: Bricfing Deadlines
439 | 03/29/10 |[11:4%pm | Bob Sterbank Black Diamond's MPD Rebuttal
Comments; Felt-Hanson; King Co. CPP
Excerpts
440 | 03/29/10 | 11:50 pm | Judith Carrier BD Closing Brief :
441 | 03/29/10 | 11:51 pm - | Bob Sterbank Black Diamond’s MPD Rebuttal
Comments
442 | 03/30/10 | 9:05 am Judith Carrier BD Closing Brief
443 1 03/31/10 | 2:11 pm Dave Bricklin Qut of Office
444 1033110 [ 2:11 pm Phil Olbrechts Prehearing Exhibits
445 [ 03/31/10 | 3:36 pm Stacey Borland | Re: Electronic Files - Staff Reports
Attachments are stufT veports for The
. | Villages and Lawson Hills
446 | 03/31/10 | 5:45 pm Judith Carrler Re: Prehearing Exhibits; attachment is
BD Exhibit List Yellow.docx
447 | 03/3110 | 8:10 pm Melanie Re: Prehearing Bxhibils; attachment is
. Gauthier Exhibits for FEIS hearing.doc
448 | 04/01/10 | 9:24 am Stacey Borland | Additional Exhibit
449 | 04/0110 | 10:52 am Gil Bortleson *“Mz. Qlbrechts” (7) report that prehearing
exhibits were delivered to the City of
Black Diamond
450 | 04/01/10 | 1:21 pm Jeff Taraday Tomorrow's submission from Maple
Valley -
451 | 04/01/10 }2:03 pm Nancy Rogers Ro; Prehearing Exhibils; attachments are
Redlined Villages and Lawson Hills
SEPA Appeal Exhibit Lists (2)
452 | 04/01/10 | 2:05 pm Nancy Rogers Re: Prehearing Bxhibits; attachment is
The Villages Context Plan
453 | 04/01/10 | 2:07 pm Nancy Rogers Re: Prehearing Exhibits; attachment is
Lawsaon Hills Conlext Plan
(PAD761620.00C 0499000000 ) Page 150f 18 4/16/2010 1:54 PM
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No. Date Tims Sender Subject
454 {04/01/10 | 2:34pm Phil Olbrechits | Re: Tomorrow’s Submission from Maple
Valley
455 | 04/01/10 | 3:10 pm Jeff Tataday Re: Tomosrow’s Submission from Maple
Valley
456 | 04/01/10 | 3:44 pm Nancy Rogers | Re: Tomorrow’s Submission from Maple
457 | 04/01/10 | 4:00 pm Jeff Taraday Re: Tomorrow’s Submission from Maple
Valley
458 | 04/01/10 | 8:27 pm Phil Olbrechts Re: Tomorrow's Submission from Maple
) Valley
459 [ 04/02/10 | 9:15am Bob Sterbanlc Re: Tomomow's Submission from Maple
Valley
460 |04/02/10 |10:31 em | Cindy Prootor | Re: Preheating Exhibits; attachment is
Wheeler et ol Exlubits List and Electronie
Exhibits List
461 |04/02/10 |13:17am | Nency Rogers Re: Tomorrow's Submission from Maple
Valley P
462 | 04/02/10 | 12:47 pm | Jeff Taraday Bachibit G to Dr. Janarthanan's Third
Declaration
463 | 04/02/10 {1:17pm Phil Olbrechts Prebeating Bxhibits .
464 | 04/02/10 | 2:52 pm Joff Taraday Third Declaration of Natarajan
. Janarthanan, Exhibit Nos, B - F;
attachments are Exh. B - Parametrix Trip
Distribution Sheet for The Villages; Exh.
C - Parametrix Trip Distribution sheet for
Lawson Hills; Exh, D - PM Trip
Distribution Map; Exh. E - Maple Valley
2025 Trip Distribution Mep, Bxh. F -
Figure 11 from TTR
465 | 04/02/10 | 9:09 pm Jeff Taraday  Third Declaration of Natarajan
Janarthanan and Bxhibit A; attachments
are Third Declaration and Exhibit a
466 | 04002710 | 11:33 pm | Jeff Taraday Maple Velley’s Second Brief on MPD
Compliance; attachment is MV's Second
Brief on MPD Compliance PDF
-—END O FIFTH REVISED EMAIL EXHIBIT LIST--
467 | 04/05/10 | 4:01 pm Dave Bricklin | Re: Prehearing Exhibits; Wheeler et al
Exhiblls List as aftachment
468 | 04/09/10 |1:20pm | Phil Olbrechts | Exhibit Lists
469 | 04/09/10 | 3:41 pm Kay Richards Re: Exhibit Lists; Attachments are Index
of H Docnments; Index of Preheating
Documents; MPD Hearing Exhibits;
Email Exhibit List
470 [ 04/12/10 | 9:33 am Phil Olbrechts Exhibit Lists
A71 104/12/10 | 1:05 pm Phil Olbrechts Question on Gauthier Exhibits
(PAQ761620.D0C; N I049.9000001 ) Page 16 of 18 4/16/2010Q 1:54 PM
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No, Date Tire Sender Subject *
472 104/12/10 | 1:33 pm Melanie Re; Question on Gauthier Exhibits
. Gauthier
473 | 04/12/10 | 4:10 pm Kiristi Beclcham | In ve MPD Applications far
(Nancy Rogers) | Villages/Lawson Hills; attachmoent is
i Applicants’ 3rd Rebuital Memo, 4-12-10
474 | 04/12/10 | 11:19 pm | BobSterbank - | Inte: MPD Apps of Villages/Lawson -~ -
! Hills; attachments are Perlic Exhibit Nos.
1g, 1b, I¢, 1d, le, 1f, and 1g as PDFs
475 | 04712710 | 11:221 pm | Bob Sterbank In re: MPD Apps of Villages/Lawson
Hills; sitachments are Perlic Exlibit Nos.
28, 2b, 2¢, 2d, 28, 2f, and 2g as PDFs
476 |04/12/10 |11:24pm | Bob Sterbank In re: MPD Apps of Villoges/Lawson
Hills; attachments are Perlic Exhibit Nos.
_ B1,B2, C,D,El end B2
i 477 | 04/12/10 |11:26pm | Bob Sierbank In re: MPD Apps of Villages/Lawson
Hills; no attachments, left off in exror
478 | 04/12/10 | 11:40 pm | Bob Sterbank In re: MPD Apps of Villages/Lawson
Hills; attachments are Perlic Exhibit Nos.
F1,F2,F3,F4, G, H,and 1
479 {04/12/10 | 11:55pm | Bob Sterbank In ts: MPD Apps of Villages/Lawson
i : . Hills; attachments are John Perlic
! Declaration in Support of City's MPD
i Rebuttal on Transportation Issues and
! City proposed additional clarifications to
. the revised MPD conditions
! 480 | 04/13/10 | 12:02am | Bob Sterbank In ra: MPD Apps of Villages/Lawson
| - | (sent from homs | Hills; attachments are John Perlic
i email address Declarntion in Support of Cily’s MPD
i due to fear of Robuttal on Transportation Issues and
| nondelivery of | Clty proposed additional clarifications to
i earlicr message | the revised MPD conditions
! 481 | 04/13/10 | 12:13am | Bob Sterbank In re: MPD Apps of Villages/Lawson
| (sent from home | Hills; attachments are John Perlic
| cmail address Declaration in Support of City's MPD
i due to fear of Rebuttnl on Transpartation Yssues and
i nondelivery of | City proposed additional clarifications to
! enrlier message | the revised MPD conditions
{ 482 | 04/13/10 | 8:43 am Nancy Rogers Re: Inre: MPD Apps for Villnges and
| Lawson Hills; “City’s proposed
i clarificutions are acceplable to Applicant”
! 483 | 0413/10 | 1:22 pm Dave Bricklin Re: Inre: MPD Apps for Villages nad
| Lawson Hills; Comments on Petlic's
| suppleraental declaration
I 484 | 04/13/10 | 2:06 pm Bob Sterbank Re: Inre: MPD Apps for Villages and
Lawson Hills; Comments on Bricklin's
{PAOT61620.00C; M3049.9000001 ) Pege 17 of 18 4/16/2010 1:54 PM

0027236



No. Date Time Sender Subject
- : comments on Perlic’s declaration
485 | 04/13/10 | 2:09 pm Phil Olbrechts Re: Tnre MPD Apps for Villages and
.| Lawson Hills; Ruling on SEPA decision
486 | 04/13/10 . | 5:02 pm Nency Rogers Re: Apother Question re the Exhibit
: Listy re: transcripts
487 - r-[}#l-s!lﬂ -5:45pm - |-Bob Sterbank Re: Inre MPD Apps for Villages and
: Leawson Hills; Comments on Bricklin’s
comments on Pedic’s declaration
488 | 04/13/10 | 5:47 pm Phil Olbrechts Re: Another Question re the Bxhibits
Lists; Transcript emails to be removed
489 104/13/10 | 8:07 pm Bob Sterbank [ Re:’ Inre MPD Apps for Villages and
Lawson Hills re: deadlines for submission
490 | 04/14/10 [12:30pm | Bob Sterbank Re: Inre MPD Apps for Villages and
Lawson Hills; Perlic Declaration in Sup-.
port of MDP Traffic Rebuttal attachment
401 | 04/14/10 |12:32pm | Bob Sterbank Re: Inre MPD Apps for Villages and
Lawson Hills; Attachments A - [ to the
Perlic Declaration
492 | 04/14/10 | 12:36 pm | Phil Olbrechts | Re: Inre MPD Apps for Villages and
. Lawson Hills
493 | 04/14/10 | 12:43 pm | Bob Sterbnnk Re: In re MPD Apps for Villages and
Lawson Hills '
494 | 04/14/10 | 8:19 pm Dave Bricklin Re: Inre MPD Apps for Villages and
Lawson Hills
495 [04/14/10 | 10:53 pm | Bob Sterhank Re: Inre MPD Apps for Villages and
; Lawson Hills
496 | 04/15/10 | 11:59 pm | Phil Olbrechts Re: Inre MPD Apps for Villages and

Lawson Hills; attachment is The Villages
Hearimg Examiner Decision
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BLACK DIAMOND MPD CLOSED RECORD HEARTNGS

EXHIBIT LIST
(“C” Decuments)

Updsated — July 19,2010

.. No.

. -2 Provided by Spen:e. « 0 ~Description

C-1 Cindy Proctor 06/21/10 General Affidavit

C-2 Cindy Proctor 03/05/10 email from Leih Mulvihill to Cindy Proctor

C-3 Nancy Rogers Excerpts from Craig Goodwin's Blog

C-4 | Nancy Rogers Excerpts of Craig Goodwin’s Blog

C-5 Robert Edelman 06/22/10 Request for reconsideration regarding Council
rules :

C-6 | City of Black Staff Comments and Recommendations concerning HE

Diamond recommendations
C-7 Councilmember 06/24/10 preliminary questions for YarrowBay
Goodwin -

C-8 | Nancy Rogers 06/22/10 Memorandum to Black Diamond City Council

Cc-9 David Bricklin 06/24/10 Letter to Mayor Rebecca Olness

C-10 | Mike Kenyon 06/25/10 Email exchange from Peter Rimbos and Mike
Kenyon :

C-11 | Bob Sterbank 6/28/10 Email exchange between Jason Paulsen and Bob
Sterbank

C-12 | Judith Carrier Copy of comments read into the record

C-13 | Lynne Christie Written Statement

C-14 | Ron Taylor Copy of comments read into the record

C-15 | Judy Taylor Copy of comments read into the record

C-16 | Cindy Proctor Copy of comments read into the record

C-17 | Robert Taeschner Copy of comments read into the record

C-18 | Judith Carrier Maps

C-19 | Vicki Harp Email exchange between Vicki Harp and Mike Kenyon
regarding clarification on ex parte communication with
Councilmember Hanson

C-20 | Cindy Proctar Melanie Qauthier written statement

C-21 | Gomer Evans Written Statement

C-22 | Clarissa Metzler Copy of comments read into the record

Cross
C-23 | Mark and Harriet Copy of comments read into the record
Dalos

C-24 | Donna Gauthier Copy of comments read into the record

C-25 | Cindy Wheeler Copy of tree preservation code from City’s website

C-26 | Robbin Taylor Copy of comments read into the record, including
referenced materials

C-27 | City of Aubum Written Statement
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C-28 | Richard Ostrowski | Copy of comments read into the record
C-29 | Fred and Polly Written Statement
Rohrboch
C-30 | Janie Edelman Copy of comments read into the record
C-31 | Robert Edelman Written Statement
C-32 | Thomas Hanson ... | Written Statement R
C-33 | Cindy Wheeler Copy of cormments read into the record
C-34 | Bruce Early Written Stalement )
C-35 | Mike Irrgang Copy of comments read into the record
C-36__| Erika Morgan Copy of comments read into the record
C-37 | David Bricklin Rural by Design fipures 6-2, 6-3
C-38 | Grefchen and Written Statement ’
Michael Buet '
C-39 | Ulla Kemman Copy of comments read into the record
C~40 | Robert Rothschilds | Copy of comments read into the record
C-41 | Vicki and William | Copy of comments read into the record
Harp
C-42 | Steven Garvich Copy of cominents read into the record
C-43 | Lisa Qarvich Copy of comments read into the record
C-44 | Lisa and Steve Letter to Black Diamond City Council
Garvich
C-45 | Robert Rothschilds | Written Statement
C-46 | Jack Sperry Copy of comments read into the record
C-47 | Jack Sperry Written Statement
C-48 | David Bricklin Written Statement
C-49 | Cindy Proctor Letter to Black Diamond City Coungil
C-50 | Laure Iddinps Sugpested Amendments
C-51 | G. C. Bortleson Copy of comments read into the record
C-52 | G. C. Bortleson Written Statement
C-53 | Joe May Copy of comments read into the record
C-54 | Carol Lynn Harp Copy of comments read into the record
C-55 | Peter Rimbos Copy of comments read into the record
C-56 | Peter Rimbos Written Statement
C-57 | City of Maple Praposed Order on Remand
Valley
C-58 | City of Maple Maple Valley Brief
Velley
C-59 | City of Maple Map — Exhibit No. 15 (Exhibit 7)
Valley
C-60 | City of Maple Map — Bxhibit No. 211 (Bxhibit D)
Valley
C-61 | City of Maple Map - Exhibit No. 211 (Exhibit E)
Valley
C-62 | City of Maple Map — Exhibit No. 211 (Exhibit F)
Valley
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| C-63 | City of Maple Map - Exhibit Na 15 (Exhibit 2)
Valley
C-64 | City of Maple Map — Exhibit No. 15 ( Exhibit 3)
Valley
C-65 | City of Maple Map — Exhibit No. 15 (Exhibit 4)

: Valley b e i
C-66 | Laure Iddings Copy of comments read into the record
C-67 | Judith Carrier Written Statement
C-68 | Sally Neary — Sierra | Copy of comments read into the recard

Club
C-69 | Steve Hiester — Copy of comments read into the record
| GMVUAC

C-70 | Rick Bradbury Copy of comments read into the recard
C-71 | Dennis Baxx Written Statement

C-72_| Bill Wheeler Copy of comments rend into the record
C-73 | Kristin Bryant Copy of comments read into the record
C-74 | Julle Earley Copy of comments read into the record
C-75 | Bonnie Scatt Copy of comments reed inta the record
C-76 | Monica Stewart Copy of comments reed into the record
C-77 | City of Black Staff Closing Statement

Diamond
C-78 | Nancy Ropers Applicant Closing Statement
C-79 | Mike Kenyon Objections to Extra-Record Evidence
C-80 | Bob Edelman Objections to evidence outside of the MPD records
C-81 { Jeff Taraday Objections to new evidence submitted during hearing,
C-82 | Nancy Rogers Extra Record Objections
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EXHIBIT B

CONCLUSIONS OF LAW

1. Authority of City Council, BDMC 18.98.060(A)(6) provides that the City
Council shall, following recsipt of the hearing examiner’s recommendation, schedule a
time for consideration of the MPD, and that the council may (a) accept the examiner's
recommendation; (b) remand the MPD application to the examiner with direction to open
the hearing and pravide supplententary findings and conclusions on specific issues; or (c)
modify the examiner's recornmendation. If modifying the examiner's recommendation,
the council shall enter its own madified findings and conclusions as needed. The
Conclusions of Law set forth below, and the Findings of Fact adopted in Exhibit A above
upon which these Conclusions of Law ere based, are within the City Council’s authority
provided in BDMC 18.98.060(AX(6)(c).

2. Conelusions as Findings of Fact. Any Conclusions of Law adopted herein that arc

findings of fact shall be deemed as such. Any Findings of Fact adopted in Exhibit A
abave that are conclusions of law are hereby adopted as if set forth herein in full.

3 Review Criteria. BDMC 18.98.060(A)(6) and18.98.080 require the City Council
to base its decision the MPD on the approval criteria set forth in BDMC 18.98.080.
However, BDMC 18.98.080{A)(1) also requires compliance with al] applicable
regulations, and BDMC 18.98.080(AX10) requires compliance with the purposes
outlined in BDMC 18.98.010(B) through (M) ns well as the public benefit objectives
contained in BDMC 18.98.020. Consequently, these Conclusions of Law address
compliance with all the provisions of Chapter 18.98 BDMC, as well as some provisions

" of the International Fire Code (IFC) required to be addressed at this stage of review.

Applicable criteria are quoted in bold italics with corresponding Conclusions of Law
assessing compliance.

4, BDMC 18.98.010(A): Establish a public review process for MPD applications.

This purpose is met. The MPDs have been the subject of multiple environmental
appeals, over one hundred hours of open and closed record hearings, and hundreds of
written comments. Members of the public were given ten minutes each to testify before
the Hearing Examiner, and parties of record who so testified or submitted written
comments were alsc provided ten minutes each to present argument to the City Council
during its closed record hearing, Although some pasties of record nevertheless asserted
that there was not enough time for them to review or comment upon the MPD
applications, the public was provided ample opportunity to comment on the MPDs. The
public review process utilized for the Villages MPD applications complied with the
purpose of BDMC 18.98.010(A).

Ex, D~ Conclusions of Law 1
Villnges MPD - Puge 1 of 53
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S BDMC 18.98.010(B): Establish a compreheusive review process for
development projects occurring on parcels or combined parcels greater than eighty
acres in size.

. Aﬂ..dctai[cd..in. Finding of Fact No. 2, the Villages MPD project comprises 1,196

acrss 1t is therefore subject to the MPD review process as per BDMC 18.98.010(B).

The North Property (aka Parcel B), although approximately 80 acres in size (and thus
potentially eligible to be an MPD unto itself), i3 considered part of the overall Villages
MPD, and was therefore also subjected to the MDP review process in accordance with

-BDMC 18.98.010(B). Pursuant tc Section 18.98.030(C), an MPD commercial area may

be geographically separate from the MPD’s residential component.

6. BDMC 18.98.010(C): Preserve passive open space and wildlife corridors in o

coordinated manner while also preserving nsable open space Iands for the enjoyment
of the city's residents. )

As detailed in Finding of Fact No. 2, the Land Use Plan map (Figure 3-1, dated
July 8, 2010), and page 3-21 of the MPD application, the project proposes to preserve
significant amounts of open space. They include a mix of passive and usable areas
comprised of sensitive areas such as wetlands and their associated buffers, trails, parks,
and utilities such as stormwater ponds. Figure 3-1 (July 8, 2010) of the MPD application
shows a ma_;onty of the areas dedicated to open space as a coordinated network. As
detailed in Finding of Fact No. 12.B, the wildlife corridors are more than double the
width recommended by King County’s wildlife network biologist. The vast majority of
open space will be maintained as sensitive areas (primarily wetlands and streams) and
their required buffers. Therefore, these open space, trails, parks, wellands, buffers and
wildlife corridors comply with BDMC 18.98.010(C)'s purpose of preserving open space,
wildlife corridors and open space lands.

7. BDMC 18.98.010(D): Allow alternative, innsovative forms of development and
encourage Imaginative site and building design and development layont with the intent
of retaining significant features of the natnral environmeent;

Chapter 3 of the MPD application requests residential and commercial
development standards that allow for great flexibility in building design and development
layout, Jn terms of residential development, this includes a variety of housing types at
varying densities; alley-loaded lots; clustered residential centered on common greens; and
live/work units. The applicant has agreed to a condition requiring detached single-family
dwelling units to be “alley loaded,” which is not a typical suburban development pattern.

In addition, liveAwerk units are described on page 3-35 of the application materials, and
their potentinl location is now depicted on the Land Use Plan map contained in the Land
Use Plan Map: in Figure 3-1 (July 8, 2010). Although when researching other large
master planned communities in (he Puget Sound (sueh as Issaquah Highlands), staff

Ex. B=Concluslons of Law 2
Villages MPD ~ Puge 2 of 55
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found the viability of live/work uniis to be limiied, the location indicated in the Land Use
Plan map is in the center of the Villages proposed development area where live/work
units are most likely to be viable,

With the unavoidable exception of several road crossings, avoidance of sensitive areas
was a factor in the overall layout of this praject. The land use plan/constaints map
overlay (Ex.-€BD-2-11} shows ihe relationship bebweeil sensitive areas and proposcd.
development parcels, The Villapes MPD application materials indicate that the propased
Community Connector road and multiple parks are designed to enhance views of M.
Rainier. :

As propused in the Villages MPD application, the innovative design purpose of BDMC
13.98.010(D) is met. The City Council expects to establish some of the street design
features in the Development Apreement and other infrastructure design flexibility
throngh the design deviation process already established within the Black Diarnond
Engineering Design and Construction Standards.

8. BDMC 18.98.010(E): Allow ﬂm’ﬁ:’h’b in development standards and permiited
nse.;

A. Chapter 3 of the MPD epplication proposes residential and commercial
development standards and uses that allow for flexibility in building design and
development layout. The commercial component of the MPD would be located on the
North Property (Parcel B) and in the northern portion of the Main Property. The eastern
portion of Parcel B is pioposed as a high density residential use. The remaining
residential, schools, and parks components would occur on the Main Property. In some
cases, these proposed densities differ from those available under other zoning
designations in the remainder of the Cily, and would therefore be unigue to these MPD
properties. As such, the development of the MPD will utilize flexibility in development
standards and permitted uses, and therefore satisfies the purpose outlined in BDMC
18.98.010(E), as explained in more detail below.

B. The project proposes three residential categories, MPD-L (1-8 du/ac), MPD-M (7-

" 12 du/ac) and MPD-H (13-30 du/ac). (The minimum 1 unit per acre density proposed is

not consistent with the BDUGAA, past pre-annexation agreements, or the City’s
Comprehensive Plan. A minimum density of 4 du/ac for residential properties is
therefore a condition of approval.) Chapter 3 of the application requests the MPD
“Master Developer” have the ability to propose to change the category of individual
residential development parcels as shown on the Figure 3-1 Land Use Plan. The proposal
includes the ability to adjust up or down one residential land use category through an
adnunistrative review process (this would not apply to the 18-30 dw/acre category). The
adjustment of land use categories would not allow an increase in the averall unit cap of
4,800, The areas proposed for the highest residential densities (18-30 du/ac) have been
depicted on the land use plan.

Ex. B =Concluskons of Law 3
Villoges MPD = Page J of 53
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C. The City Council concludes that if the applicant requests to change the residential
category of a development parcel internal to the project, then an adminisirative process
would be appropriate. Howewer, a change in a residential category that abuts the
perimeter of the MPD requires & public hearing process as a Major Amendment to the
MPD. Additionally, the Development Agreement should also establish & limitation to

- pllow such reclassification of development parcels no more frequently than once per
-calondar year (consistent with the allowance for--Comprehensivq Plan amendments).. ... .

D. While the applicant has proposed a wide variety of project-specific development
standards, not all should be granted. Some of these areas are identified and discussed
under the “Functionally Equivalent Standards” portion of these Conclusions.
Specifically, decision on a number of the land use development standards (table of
allowed uses, setbacks, efc.) should be addressed in the Development Agreement. This
will provide the opportunity for further discussions with the applicant. There are several
areas in which less stringent standards than required elsewhere in the city are being
sought, some of which are requested in the functionally equivalent standards mentioned
above. Until the applicant provides greater certainty and clarity to the actual
development proposed for the site, these requests are not justibable even with the
flexibility called for by BDMC 18.98.010(E). The amount of flexibility being requested
in the proposed project at this time - while the overall plan is highly conceptual - does not
result in a compelling reason to allow these different standards. There are numerous
concerns, including uses proposed to be permitted in open space areas; a minimum 18’
front yard setback to residential garages (20’ required by MPD Design Guidelines and in
standard zones); inadequate parking Jot landscaping, resulting in less required
landscaping than the city’s nonrsgidential zones; excessive allowance for compact
parking stalls (65% vs. 25% elsewhere in the city); and insufficient required parking for
commercial/retail uses (a particular concern when Parcel B's location means it will be
heavily oriented to automobile trips).

E. The City Council recognizes the advantages of flexibility and provides &
mechanism for exploring altematives to the City’s water, sewer, and storm water
comprehensive plan concepts. Staff, the applicant, the hearing examiner and the Council
can resalve the large, overarching design issues and establish some of the proposed
functionally equivalent construction standards as part of the Development Agreement. In
addition to the flexibility of establishing functionally equivalent standards as part of the
Development Agreement, the Engineering Design and Construction Standards contain an
administrative deviation process (section 1.3 of the standards) that does not require a
ghowing of bardship. Any proposed deviation from standards must show comparable or
superior design and quality; nddress safety end operations; cannot adversely affect
maintenance and operation costs; will not adversely affect aesthetic appearance; and will
nol affect futwe developmenl or redevelopment. Most of the requested functionally
equivalent standards for streets and utilities can be addressed in the Development
Agreement and through the Engineering =~ Design & Construction Standards’
administrative deviation process.
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9. BDMC 18.98.016(¥): Ident{fy significant envirowmental impacts, end ensizre
appropriate mitigetion; '

The MPDs have been subject to exiensive and intensive environmental review. The FEIS
is-supported by hundreds of pages of environmental anaiysis. The bulk of the hearings on
the MPDs was comprised of the testimony of numerous experts addressing the appeals of
the FEIS. Through this process several areas of improvement were identified, resulting
in Hearing Examiner recommendations for and Applicant offers of extensive additional
mitigation, including additional future impact analysis and mitigation. That mitigation,
and the requirements for additianal future analysis, are incorporated into the conditions of
MPD approval in Exhibit C below. New conditions addressing traffic and noise in
perticular, will belp ensure that all significant environmental impacts are appropriately
mitigated. See Finding of Fact No, 5.E. For the reasons detailed in the Findings of Fact,
the City Council cqncludes that the requirement of BDMC 18.98.010(F) has been met.

10.  BDMC 18.98.010(G): Provide greater certainty about the character and timing
of residentlal and commerciai development and population growth within the city.

A. As detailed in the Findings of Facl, the project proposes a maximum of 4,800
units and 775,000 square feet of office and commercial uses to be built out in three
phases over a period of approxdmately 15 years. (It should be noted that the application
includes several uses which are typically considercd to be industrial uses under the
definition of “office”). Chapter 9 of the MPD application indicates the phasing of
development, with the initial development focus south of Aubum-Black Diamond Road,
followed later by developmént on the north side and the commercial area of the proposed
Lawson Hills MPD (North Triangle). Development would progress outward from these
arens, with the southeastern portion of The Villages site being the last area likely 1o be
developed.

B. Chapter 3 of the MPD application contains design concepts that illustrate the
propased character of development. Ch. 3 also describes a variety of housing types
anticipated tu be built and proposes development standards thal would apply exclusively
within the MPD). Although the level of detail of the MPD does not include typical
subdivision or project layouts, per Conclusion No. 8 above and related conditions of
npproval in Exhibit C below, the Development Agreement will specify details of what
product type will be built where and when, and the additional development standards and
design guidelines to which the development will be subject. These design guidelines
must comply with the Master Planned Development Framework Design Standards and
Guidelines adopted in Jupe 2009. In addition, the conditions of approval shall also
cstablish a target unit split (percentages of single family an¢ multifamily) and
commercial use split (commercial, office and industrial) be incorporated into the
Development Agreement. And, all commercial/pffice uses (other than home
occupations) shall only occur on lands so designated.
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Therefore, subject to the conditions of approval in Exhibit C below, the purpose set forth
in BDMC 18.98.010(G) is met.

11.  BDMC 18.98.010(H): Provide enrvironnsentally sustainable development.

A. Low Impact Development. The MPD application discusses implementation of
low impact development (LID) techniques, water conservation, clustering development
and preserving open space. Because of the suitability of soils on the Main Property (ns
described in Ch. 4 of the FEIS), LID should have excellent potential. As a condition of
approval, mechanisms shall be identified to integrate LID into the overall design of the
MPD. '

B. Compliance with Environmental Qrdinances. The MPD will comply with codes

aimed at environmental protection, including but not limited to the Sensitive Areas
Ordinance, and will also provide mitigation measures derived from the FEIS designed to
prevent the project from having an adverse impact on the environment.

C. Vehicle Trip Reduction. The project includes a number of design features (trails
and bike lanes, inclusion of schools within walkable distances to residential areas) that
will facilitate non-motorized travel within the Main Property. It is possible that some
vehicle trips would be reduced especially given the proximity of commercial uses to the
residential component of Parce] B and the Main Property’s Town Center.

D. Villages MPD Provides Environmenially Sustainable Development. In Light of
the conclusions in 11.A - C above, and subject to the conditions of approval in Exhibit C
below, the Villages MPD complies with BDMC 1898.010(H)’s purpose of providing
environmentally sustainable development. '

‘12, BDMC 18.98.010(1): Provide needed services and facilities in an orderly,
Siscally respousible manner.

This purpose is met. The MPD application, along with conditions of approval, will
ensure that needed services and facilities are provided in an orderly, fiscally responsible
manner., Chapters 4-8 of the MPD application discuss transportation, parks, stormwater,
sewer, and water facilities; Ch. 9 discusses the project phasing plan and the timing of
these improvements. Ch. 9 of the MPD application also discusses several cost recavery
mechanisros related to construction of facilities improvements, including local
improvement districts, latecomer agreements and other financing mechanjsms such as
community facility districts. In addition, a proactive transportation monitoring plan, with
n list of projects and trigger mechanisms acceptable to the City, is required by Conditions
20 and 25 in Exhibit C below, with the monitoring plan to be further detailed as part of
the Development Agrecment. Condition 25, in particular, requires traffic mitigation
mieasures {o be installed so as to maintain the City’s adopted Jevel of service, ratber than
subsequent to a decline in level of service. And, Condition No. 17 requires periodic
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review of traffic impacts, and identification and construction of additional mitigation if
the mitigation identified in Conditions 15 and 16 is insufficient to mitigate identified
traffic impacts from the Villages MPD. In light of the phased construction of regional
public infrestructure projecis, the monitoring plan, and periodic review and analysis of
traffic impacts and mitigation, to be further specified in the Development Agreement, the
Villages MPD will provide services and facilities in an orderly fiscally responsible

13. BDMC 18.98.010(J): Promote economic development and job creation in the
city.

The Villages MPD also safisfies the purpose of promoting economic development and
job creation in the City, as called for by BDMC 18.98.010(J). As shown on the Land Use
Meap in Figore 3-1 (July 8, 2010), and as detailed in Finding of Fact No. 2, the MPD
project has designated 67 acres for a maximum of 775,000 square feet of
commercial/office/industrial use. Chapter 3 of the MPD application describes these in
more deteil; among other things, it describes office uses as a broad category including
such things as general office, business support services, light mamufacturing, wholesaling
and mini-storage. While the ultimate mix of uses will remain unknown untii full build
out, the amount of land provided in the MPD for retail and office uses meets the purpose
of promoting economic development and job creation.

14. BDMC 18.98.010(): Create vibrant mibced-use neighborhoods, with a balauce
of bousing, employment, civic and recreationul opportunities;

A. The purpose sct out'in BDMC 18.98.010(K) is also satisfied. As detailed in
Finding of Fact No. 2 and as shown on the Land Use Plan map in Figure 3-1 (July 8,
2010) end described in the MPD application, the Villages MPD includes a mixed-use
town center, a variety of housing types and densities, areas for schools and other civic
uses, and recreational apportunities in the form of a variety of parks and traile, Chapter 3
of the MPD application describes & variety of housing types including detached single
family, duplex, triplex, quadplexes, townhouses, cottages, and stacked flats. With the
exception of stacked flats, which are described as a possible housing type within the
high-density category, all other types counld be built within areas designated for either low
or medium density residential uses.

B. The application includes schematic drawings of potential housing types and lot
configurations (see Chapter 3). However, the distribution of these various modes of
development is nat defined; therefore, a condition is included in Exhibit C to require the
development agreement lo set targets for specified housing types for each phase of
development.

C. Because the potential earning potential yielded by jobs that may be created in the
MPD project area is unknown, if a significant number of jobs is in the retail and service
sectar, housing affordability may become a significant issue. Therefore, a condition of
approval is included in Exhibit C below to require the project to include a mix of housing
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types that contribute to the affordable housing goals of the City, and to require that the
Development Agreement provide for a phase-by-phase snalysis of affordable housing
citywide to ensiire that housing is being provided at affordable prices.

15. BDMC 18.98.010(L): Promote and achieve the city's vision of incorporating
and/or adapting the planning and design principles regarding mix of uses, compact

« Jorm, coordinated open space, opportmmities for casual socializing, aceessible civic . .

spaces, and sense of community; as well as such additional design principles as may be
appropriate for e particular MPD, all as identified in the book Rural By Design by
Randall Arendt and in ile City’s deslgu standards;

This purpose is also met by the Villages MFD. As detailed in Finding No. 2, the Land
Use Plan map and the MPD application, the Villages MPD application proposes & mix of
residential and commercial type uses, with development located in compact clusters
scparated by sensitive areas and open space. Parks and schools are proposed to be located
on site with & road and trail network to link the residential portions of the project. These
will pravide opportunities for interaction, socializing and a sense of community. Stands
of trees and natural areas are proposed along the main spine rond through the project.
These natural areas and extensive open space will help preserve rural character.

16.  BDMC 18.98.010(M): Implement the cily's vision s.‘afe-mm!, contprehensive
plan, and other applicable goals, policies and objectives set forth in the municipal code.

In June 2009, the -City adopted an updated comprehensive plan, zoning code, design
guidelines and engineering design and construction standards. The Comprehensive Plan
includes the city’s vision statement on page 1-2, which envisions “development [that]
maintains a healthy balance of moderate growth and economic viability,” residential
development with “a mix of types, sizes and densities, clustered to preserve a maximum
of open space and to access a system of connecting trails/bikeways.” The proposed
project is penerally consistent with the vision statement and the City’s development
regulations and policies, Further, Page 5-13 of the Comprehensive Plan (Land Use
element) discuss the MPD Overlay plan designation. The.Villages MPD is also consistent
with that section of the Comprehensive Plan.

These Conclusions of Law address below the MPD proposal’s consistency with otler
provisions of the Black Diamond Municipal Code.

17. BDMC 18.98.020: Specific objective of the MPD permit process und standards
Is to provide public benefits not typically evailable through conventional developmeni.
These public benefits shall include but are not limited to:

A. Preservation and enhancement of the pliysical characteristics (lopography,
drainage, vegetntion, environmentally sensitive areas, etc,) of the site;

A. This objective is satisfied. The Villages MPD provides & greater preservation and

enhancement of the physical characteristics (topography, drainage, vegetation,
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environmentally sensitive areas, ete.) of the site than would typically be available through
conventional development. This includes:

i. - The MPD preserves 29 more acres of open space and sensitive areas than
would conventional development, according to Exhibit 1-3 of the FEIS;

-.... .ii.. Becevse.the property is being developed via an MPD, roads, utilities and
public facilities will be constructed in a coordinated fashion, minimizing disturbance of
sensitive areas; with the unavoidable exception of several rord crossings, avoidance of
sensitive areas was a factor in the overall layout of this project, as shown in the land use
plan/constraints map overlay (Exhibit 11). Under conventional development ronds and
utilities would be constructed incrementally, as Exhibit 1-3 of the FEIS acknowledges,
which could result in additional incursions into sensitive areas as permitted by the City’s

development regulations for road and other public utility construction {BDMC Section.

19.10.080(E)(1));

iii. Because the property is being developed in a coordinated fashion, drainage
can be coordinated t6 maximize infiltration where soils permit, as well as utilization of a
large drainage area to maximize sediment and phosphorus removal, in manner that would
exceed that aveilable under conventional development; and

iv. Other than where stormwater ponds, utilities .and future active park and trail
sites may be proposed, open space areas are to remain untouched.

B. Chapter 1 of the MPD application discusses clenring and grading for the project.
It is estimated that approximately 4,753,000 cubic yards of cut and 1,685,000 cubie yards
of fill would be required for the Main Property. Fill is proposed to come from material
excavated on site. - For Parcel B the estimate is 81,000 cubic yards of cut and 81,000
cubic yerds of fill would be necessary (i.e., the site would be "balanced™). The City
Council recognizes that in order- for urban development to ocour, some natural
undulations and occasional sharp pitches in the natural grade will need to be graded far
street and urban living compatibility, and that initial site grading will provide better, more
consistent utility depths and minimize retaining walls and steps to homes and other
buildings. The extent of removal and export (epproximately 3,000,000 million cubic
yards of soil) proposed for the Main Property would be inconsistent with the objective in
BDMC 18.98.020.A, however. Therefore, a condition is included in Exhibit C below to
require that, priar to the approval of the first implementing plat or site development
permit within a phase, the applicant must submit an overall grading plan that will balance
the cut or fill so that the amount of cut or fill does not exceed the other by more than
20%. This will insure that unnecessary mining of material will not occur and that reuse
of existing materials will be maximized. Further, a condition is also included in Exhibit
C belaw requiring the Villages MPD to comply with the Framework Design Standards
and Guidelines, which require at 3.A.6 that grading be phased to maintain surface
disturbance and maintain significant natural contours.
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18. BDMC 18.98.020(B): Frotectlon of surface and groundwater quality both on-
site and downstream, through the use of innovative, low-impact and regional
sleraniater management teclhnologies;

A. This objective is satisfied. The developinent standards adopted by the City,
combined-witl-the conditions contained in Exhibit-C-belew, will protect both surface and
groundwater quality. on-site and downstream, through the use of innovative, Jow-impact
and regional stormwater management technologies.

B. The City’s adopted standards utilize regional stormwater management
technologies. BDMC Ch. 14.04.020 adapts the 2005 Ecology Stormwater Management
Manuel for Western Washington (SWMMWW), which is consistent with the
requirements of the NPDES Phase 11 Municipal Stormwater Permit for Western
Washington. The provisions of BDMC Ch. 14.04 will apply to all development permits
until such time as the City may be required by the terms of the NDPES Permit to amend
the provisions of the adopted SWMMWW. In addition, the Villages MPD npplication
proposes a project-wide spproach to stormwater management (rather than an individual
development parcel approach), which also meets the intenl of regional stormwater
management.

C. As indicated in Chapter 6 of the MPD application, the stonnwater management
plan includes incorporation of low impact development (LID) techniques. Qiven the
soils on the Main Property as described in Ch. 4 of the FEIS, LID should have excellent
potential. Further, Exhibit C contains a condition of approval requiring identification of
mechanisms to integrate LID into the overall design of the MPD for the benefit of surface
water resources. This meets the intention of the objective’s provision for low-impact
stormwater management technologies.

D. Exhibit C contains other conditions requiring the Development Agreement to
incorporate additional innovative techniques, as follows:

i. In the event that new phosphorus treatment technology is discovered and is
either certified by the State Department of Ecology as authorized for use in meeting
requirements of the SMMWW, or is in use such that it is considered by the
stormwater engineering community as constituting pert of the set of measures
described as “All known available, and reasonable methods of prevention, control,
and treatment” ("AKART"™) as defined in WAC 173-201A-020, then the Applicant
shall incorporate that new phosphorus treatment techinology in all new ponds and
facilities applied for as part of an implementing project, such as a preliminary plat,
even if the Applicant’s ponds and facilities would otherwise be vested to a lower
standard.

ii. Prior to approval of the Development Agreement, the Applicant shall identify
fo the City the estimated maximum annual volume of total phosphorus (Tp) that will
be discharged in runoff from the MPD site and that will comply with the TMDI.
established by the State Department of Ecology for Lake Sawyer. If monitoring
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conducted pursuent ta the phosphorus monitoring plen proposed by the Applicant in
Ex. NR-TV-7 and integrated into the Development Agreement pursuant to Condition
No. 78 above indicates that the MPD site is discharging -more than the identified
annual maximum velume of Tp, the Master Developer shall modify existing practices
or facilities, modify the design any proposed new stormwater treatment facilities,
and/or implement a project within the Lake Sawyer basin that collectively provide an
offsetting reduction in Tp so as to bring the diseharge below the aunual mexiinaa
identified pursuant to this Condition.

ifi. The Development Agreement shall require a proactive, responsive temparary
erosion and sediment control plan to prevent erosion and sediment transport and
protect receiving waters during the construction phase.

iv. The Development Agreement shall ensure that the storm water system does
not burden the city with excessive maintenance costs, while assisting the City with
maintenance of landscape features in storm water facilities,

V. The Development Agreement shall require a tabular list of stormwater
monitoring requirernents. The list should include the term of the monitoring, the
allowable deviation from desipn objectives or standards, and the action items
necessary as a result of excess deviations. Particular attention should be paid to

phosphorous levels in Lake Sawyer.

vi. If roof runoff will be discharged directly to wetlands or streams for recharge
and base-flow purposes, include restrictions on roof types (no galvanized, no copper)
and roof treatments (no chemical moss killers, etc) to ensurc that stormwater
discharge is sunitable for direct entry into wetlands and streams without treatment.
These restrictions should be enforced during permitting and also during the life of the
project by the Homeownerg Association (HOA). The applicant should develop public
education materials that will be readily available to all homeowners and implement a
process that can be enforced by the HOA.

vii. The stormwater plan shall include the ability to adaptively manage detention
and discharge rates and redirect stormwater overflows when environmental
advantages become sppacent, This condition recognizes the fact that shifts in the
discharge points of storm water may be appropriate and benefit wetlands, lake,
streams or groundwater environments,

viii. The Applicant shall be required to obtain all necessary permits from King
County for construction, including any necessary approval or agresment providing
the City ability to perfonn maintenance of the large regional storm pond proposed to
the west of the project. The Applicant shall submit engincering plans to the City for
approval, which shall not be unreasonably withhield or defayed, prior to submitting
sich plans to the County, This condition is required in recognition of the fact that
although the property to the west of the MPD property is the best location for the
regional stormwater infiltration pond because it presents an environmental advantage
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(the ability to consolidate the infiltration of the excess runoff to a deep aquifer in one
lacation at the most efficient collection location), this site js not within the City’s
jurisdiction and approval from King County is required for both pond constriction
and future City maintenance.

19. BDMC 1898.020(C): Conservation of water and other resonrces through

~Innovative approaches to resource-and energy management including measures-such

as waslewater reuse.

This objective is satisfied. Chapter 8 of the MPD application describes the propased
water system for the MPD, including details of the required water conservation plan.
Additional conservation measures may be required in the Development Agreement as
staff and the applicant develop & specific design.

20. BDMC 18.98.020(D): Preservation and enhancemen! of open space and views
of Mt Ruinier.

A. This objective is satisfied. Chapter 3 of the MPD application conteins details
reparding open space. Pursuant to BDMC Sections 18.98.120(G), 18.98.140(F) and (G),
an MPD shall provide the amount of open space required in any prior agreements, or the
applicant may elect to provide 50% of the project area as open space. As detailed in
Finding of Fact 18.B, there are two prior agreements, the Black Diamond Urban Growth
Area Apgreement (“BDUGAA™) and the Black Diamond Area Open Space Agreement
(“BDAOSPA”), and those egreements bave been complied with. Those agreements
resulted in the preservation of nearly 1,670 acres of open space and, as recited in those
apreements, conveyance andfor preservation of the specific acreages set forth in the
agreements resulted from a required ratio of 4 acres of open space for every one acre of
land allowed for urban development. Finding of Fact No. 18.B; BDUGAA (Staff Report,
Ex. 7) at 5, pera. 3.5. The cbjective in BDMC 18.98.020(D) is therefore satisfied.

B. Even if BDMC Sections 18.98.120.G, 18.98.140.F and .G were construed as
applying the prior agrecements only to the specific portions of the MPD addressed by
those agreements, and that a 50% open space requirement applies to the remainder of the
MPD, the objective in BDMC 18.98.020(D) is nevertheless satisfied. The partions of the
MPD subject to the prior agreements provided 145 acres of open space as an offset for
the West (63.3 ac) and Soutli Annexation (81.7 ac) areas. Under such an interpretation,
the portions of the MPD not subject to prior agreements are required to provide 50% of
the Jand area as open space (336.4 acres) in order to have varied lot dimensions, cluster
housing and pursue additional density (see 18.98.140.G). Thus, the overall amount of
open space required to be provided within the MPD is 481.4 acres (145 + 336.4 = 481.4).
The Figure 3-1 Land Use plan shows that 505 acres of open space, parks and trails,
wetlands and buffers are proposed, while page 1-4 states that a minimum of 481.4 ac will
be provided. Therefore, even under an interpretation that applies the “prior agreement”
standard to only part of the MPD, and the 50% open space slandard to the remainder of
the MPD, the Villages MPD compli¢s with the open space requirements of the Black
Diamond Municipal Code. This also satisfies the objective in BDMC 18.98.020(D).
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C. The MPD application materials indicate that the Cormmunity Connector Road and
multiple parks are designed to enhance views of Mt. Rainier. There are very limited
opportunities for views of Mt. Rainier on The Villages main praperty. The school site in
parcel F may have some views of Mt. Rainier if the areas to the south are cleared. There
appears to be reasonable opportunities for views from Parcel B that will be further
enbanced if the nearby failing piles are remaved in the future. A condition of gpproval in
Exhibit C will encourage that these view opportunities be explored and incorporated into
the planning process. .

D. Some parties of record argued that the Applicant was “double dipping,” because
some of the areas included in the open space totals itemized in Finding of Fact 18.B are
also regulated under the City’s Sensitive Areas Ordinance. Such a result was expressly
contemplated by, and complies with, the BDUGAA and the Black Diamond Municipal
Code. Section 7.5 of the BDUGAA expressly provides that open space within the West
and South Annexation Areas “can only be used for the purposes included in KCC
26.04.020.L, such as preservation of wetlands and other critical areas, buffers, -
recreational areas and natura) areas or as an urban separator and/or urban/rural buffer.”
BDMC Section 18.98.140(A) expressly defines open space as ‘‘wildlife habitat, areas,
perimeter buffers, environmentally sensitive areas and their buffers, an trail corridors.” It
may also include “those portions of school siles devoted ta ouidnor recreation, and
stonmwater detention/retention ponds that have been developed as a public amenity and
incorporated into a public park system.” =

21. BDMC 18.98.020(E): Provision qf employmeut uses io kelp meet the'city's
economic development objectives.

The objective is satisfied, BDMC 18.98.020(E) does not require (nor could if) that the

MPD mect all of the City’s economic development objectives. Instead, it requires only
that the MPD “help meet” them. Consequently, any significant contribution to available
employment would satisfy this requirement. As deteiled in Finding of Fact No. 2, the
project has designated 67 acres for a maximum of 775,000 square feet of
retail/commercial/office/industrial vse: Chapter 3 of the MPD application describes these
in more detail. The amount of jobs and tax revenues to be generated by this arca will be
dependent upon the mix of development that occurs, but there is no question that the
praject will add to the employment base of the City.

22. BDMC 18.98.020(F): Improvement of the city's fiscal performance;

A. The objective is satisfied. The fiscal impacts of the project are addressed in detail
in Finding of Fact No. 11. As noted in thet Finding, a condition will be imposed in
Exhibit C below, utilizing a combination of the conditions proposed by the Applicant and
City staff, respectively, requiring repeated reassessment of fiscal impacts and requiring
the Applicant to cover any shortfalls. This will ensure that the objective in BDMC
18.98.020(F) is satisfied.

Ex, B ~ Conclusions of Low 13
Villuges MPC ~ Fuge (3 0l 51

0027254




B. Page 12-15 of the MPD application notes that “the city will commission new rate
studies to accurately adjust revenue collection for the Special Funds such that all Special
Fund expenditares will be fully funded to match the appropriate standards identified in
the updated comprehensive plen.” While possibly true for the water, sewer and
stormwater utilities, street operation and maintenance is currently inadequately funded by

‘the City’s share of the gas tax, with the street maintenance function competing for

general fund dollars-forthe balance-of funding. Also;-the Applicant is proposing the use
of higher risk pervious asphalt in some cases and higher landscape intensive
improverments (such as rain gardens). In order to balance the impact of the added street
maintenance and the proposed street standards with higher maintenance costs, a condition
of approval is included in Exhibit C below requiring that all cul-de-sacs and auto cowts
serving 20 units or fess and all aileys be privaie and maintained by the Master Developer
or future Homeowners Association(s).

23.  BDMC 18.98.020(G): Timely provision of all necessary facilities,
infrastructure and public services, equal to or exceeding the inore stringent of either
existing or adopted levels of service, as the MPD develops; and

A. This objective, which requires provision of facilities, infrastructure and public
services in accordance with the more stringent of the existing levels of service within the
City of Black Diamond or Black Diamond’s adopted levels of service, is satisfied.
Chapters 4 and 6 through 9 of the application contain conceptual utility plans and a
phasing plan which describes street and utility improvements. These plans assure that
infrastructure will be in place at the time and to the extent needed. Details on the
proposed timing of improvements-are on page 9-3, as well as included in conditions of
approval in Exhibit C below, especially for transportation improvements, Page 9-10
indicates the proposed “trigper” for park improvements. Further, the proposed phasing
plan of supporting regional infrastructure projects, along with various conditions
contained in Exhibit C below and a satisfactory implementing Development Agreement,
will pravide for the required facilities and infrastructurs in time to meet edepted levels of
service applicable in other jurisdictions.

B. Further, the conditions of approval in Exhibit C require preparation of a revised
transportation demand model, and use of that model at specified points in the future to
periodically review traffic impacts of the MPDs as they develop and identify additional
mitigation as necessary to meet levels of service for successive phases of development.
Mitigation may exceed that identified in the FEIS if necessary to meet level of service
standards, so long as the adverse impacts are identified in the relevant environmental
document (here, the FEIS), and the mitigation is consistent with an environmental palicy
adopted by the governmental body ond referenced in its decision. WAC 197-11-
660(1)(a) and (b); see also Quality Rock Products, Inc. v. Thurston County, 139 Wn.
App. 125, 140-141 (Div. II 2007). Here, requiring such additional mitigation is
consistent with the City's policy set out in BDMC 18.98.020(G), which is adopted by
reference as a SEPA policy in BDMC 19.04.240(B)(3). Under these conditions, the Grst
periodic review will be conducted at the point where building pennits have been issued

Ex. B = Couclusions of Law 14
Villnger MPD ~ Poge 14 of 55

0027255



for 850 homes for the Villages and Lawson Hills together; subscquent periodic review
will occur at such future points specified by the City Council.

As discussed in Finding of Fact 5(L), the future periodic reviews utilizing a revised
transportation demand model are warranted, because of the length of the project build
out, and because the existing models are not optimally suited to predict future traffic
impacts 15 or mors years into the futvre, particularly given the scale of the two MPD
projects and the models” underlying assumptions. Future periodic reviews will involve
re-validation of the transportation demand model by checking the traffic analysis against
actual MPD traffic growth.

24,  BDMC 18.98.020(H): Development of a coordinaied systen: of pedestrian
oriented facilitles including, but not lintited to, tralls and bike paths that provide

accessibility tiroughont the MPD and provide opportnnity for connectivity with the cily .

a5 a wkole,

The objective is satisfied. Chapter 5 of the MPD application contains provisions
for a trail network which would connect -areas of the MPD and provide points at which
future extensions to the rest of the City could be made by others or the City through
public projects.

25. BDMC 18.98.050(A): MPD Peruit Required. An approved MPD permif and
Development Agreement shall be required for every MPD. :

This objective is satisfied. These Conclusions of Law are part of an ordinance granting
MPD permit approval. The conditions of approval included in Exhibit C require a
Development Agreement, consistent with BDMC 18.98.050(A).

26. BDMC 18.98.050(C): Implementing Development Applications, An MPD
permit must be approved, and a development agreentent as anthorized by RCW 36.708
completed, signed and recorded, before the city will grant approval to an application
Sfor any implementing approval...

This objective is satisfied, for the reasons explained in Conclusion No, 25 abave.
The recommended conditions of approval require execution of a development agreement
before approval of any implementing land use or development permits.

27. BDMC 18.98.080(A): Au MPD permii shall not be approved unless it is found
to meet the intent of the following crlteria or that nppropriate conditions are imposed
5o that the objectives of the criteria are met:

1. The project complies with ali applicabie adepted policies, siandardy end
regulations. In the event of a conflict between the policies, standards or regulations,
the most stringent shall apply unless modifications are anthorized in this chapter and
all requirements of section 18.98.130 have been met. In the case of a conflict bebween
a specific standard set forth in this chapter and other adopted policies, standards or
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regulations, then the specific requirement of this chapter shall be deemed the mosi
stringent.

The criterion is met. As discussed at length below, Comprehensive Plan policies
are met. Further, specific MPD regulations and design requirements are elso met, as -
explained and addressed throughout these Conclusions of Law and in the conditions in
Exhibit C below.

A. Compliance with Comprehensive Plan policies.

i. The most controversial polices at issve concern those pertaining to
preservation of small town character. Many parties-of interest argusd-that the
Comprehensive Plan policies require preservation of *rural” character. This is incorrect,
and would be inconsistent with the Growth Management Act, the City’s Comprehensive
Plan, and implementing development regulations in any event. As the Hearing
Examiner’s Recommendation expiained, when it comes to dengity, “the die has already
been cast on this issue.” The Growth Management Act, Chapter 36.70A RCW, reqguires
cities to encourage urban densities in order to promate efficient use of infrastructure and
contain urban sprawl. See RCW 36.70A.110, 36.70A.020. Under the GMA, cilies are
not permitted to adopt Comprehensive Plan policies requiting certain areas to remain
“rural,” See, e.g., Final Decision and Order in Robison v. Bainbridge Island, CPSGMHB
No. 94-3-0023, at 22-23. In Robison, the Board determined that the City of Bainbridge
Island’s “Overriding Policy No. 1,” which called for the City to “preserve the rural
character of the 1sland” violated RCW 36.70A.020(1) and (2), and remanded the policy to
the City for revision (the City excised the word “rural™). As the Board explained,
“Compact urban development is not “rural” land use. . . . [B]ecause Bainbridge Island has
chosen to be a city, it must remain cognizant of its duty under the Act to plan for compact
urban development within its boundaries as it grows.”

ii. The City Council has implemented the GMA's mandate to provide for
urban densities, by adopting Comprehensive Plan provisions concerning e "Master
Planned Development (MPD) Overlay (pages 5-13 - 5-14) that state that MPD "densitics
are intended to be urban in pature (minimum of 4 dwelling units per gross acre) and will
be established as part of the MPD approval process.” (Emphasis added). The Plan
acknowledges that all cifies (including Black Diamond) are to be included within the
Urban Growth Area, which is to include “areas and densities sufficient to accommodate
urban growth expected to occur in the City in the next 20 years.” Comp Plan at 1-6. As
such, the Plan proposed a “village” environment, residential and ¢conontic developmennt
(including job opportunities for local residents and a long-term tax base for the City) .. .
' Comp Plan at 1-8. The Plan also uses inngvative techniques such as density bonuses
and MPDs (/d. at 1-8 — 1-9) to accommodate a 2025 population of nearly 17,000 people
in “compact” (i.e., dense) urban development that preserves 35-40% of the City as open
space. /d. at 1-10. “Much of this growth will occur as a result of Master Planned
Developments in areas ennexed to the City in 2005. . ..” Comp Plan at 3-1.
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iii, In light of the above, the Legislature and the Black Diamond City Council
have adopted {egislation that autharizes projects the size and density of the Villages MPD
if specified criteria are met, and due to those legislative actions, the City Counci) is riot in
B position to deny the MPD applications because their densities might be construed as
damaging “rural character.” The impacls created by those densities, however, may be
(and are) addressed through application of the MPD criteria and conditions of approval

-imposed pursuant to them,

iv. The City’s Comprehensive Plan policies do nat require preservation of “rural”
character, even if such an approach was authorized under the GMA. Instead, the
Comprehensive Plan instead refers to protection of “small town” character — and this js to
be accomplished by principles that include compact development. See, e.g., Comp Plan
at 5-10 (continue compact form); at 5-4 — 5-5 (existing residential areas are developed at
density of 4 and 6 dwelling units per acre); at 5-7— 5-11 (addressing seven principles ta
preserve “small town character™); at 5-10 (discussing campact development, along with
ways to connect “large-scale development” to older sections of town). On page 5-10, the
Comprehensive Plan‘indicates that it callg for the use of “techniques that cantinue the
charecter of compact form,"” while design guidelines will help the new, compact
development feel like a rural community. This does not mean that the Plan is calling for
protection of “rural character” by limiting density. It is only areas designated “Limited”
Residential, /.., areas subject to significant environmental constraints and open space
protection” that are to “reflect the informal rural development typical of many portions of
the City.” Comp Plan at 5-50. And, while the Comprehensive Plan and BDMC
1B.98.010(L) da reference the book “Rural by Design,” they do so only with respect to

* the extent (hat the hook identifies ways by which the City can achieve its goal that an

MPD “incorporate and/or adapt the planning and design principles regarding mix of uses,
compact form, coordinated open space, opportunities for casual socializing, accessible
civic spaces, and sense of community.” The listed planning and design principles are not
“rural”; if anything, the reference to “compact form” is a reference to urban rather than
rural development.

v. Exhibit 161, prepared by Dave Bricklin, does not require a conclusion to
the contrary, Exhibit 161 identifies scveral comprehensive plan policies that require
proteclion and/or consistency of “community cheracter,” “existing character of the
historic villages,” “natural setting,” “rural community,” “traditional village community,”
“small town character,” and “existing historical development.” See Black Diamond
Comprehensive Plan, pp. 2-5, 4-1, 5-7, 5-8, 5-33, 5-38, 5-49, 5-50, 7-49. Another policy
provides that design guidelines are required to provide methods and examples of how to
achieve design continuity and to reinforce the identity of the City as a rural community.
1d, at 5-10. All of the policies referenced above reflect a strong preference to retain small
town character. None require rural densities or suggest that they supersede the more
specific comprehiensive plan policies and state mandates requiring urban densities within
the City. The MPD regulatory framework must and can be applied in a manner that
harmonizes the requirement for urban densities with the objective of maintaining small
town character. The MPD regulations provide the specific examples of how this is 1o be
accormplished, including but not limited to reference in BDMC 18.98.01C(L) to the bool
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“Rural by Design” and its synthesis of the urban density/small town character concepts.
The City Council must apply these specific standards, and may not impose conditions
upon the MPDs on some vague “feeling” that they are necessary to protect small town or
rural character; because such terms are highly subjective and difficult to assess. See,
Anderson v, Issaquah, 70 Wn, App. 64 (1993) (e statute violates due process if its terms
are 50 vague that persons of common intelligence must necessarily guess at its meaning
and differ as to its application).

B. Compliance With King County Growth Allocations.

Some parties of record argued that the City has improperly planned for more
growih in the MPDs than allecated to the City by King County GMA growth allocations.
Cities, however, are not bound by County-adopted growth targets unless specifically
required by county-wide planning policies. See West Seatile Defense Fund v. City of
Seattle, CP'SGMHB 94-3-0016, Final Decision and Order.(4/4/95), p. 55. Ttis also
worthy of note that even if the GMA growth targets were designed to limit growth in
Black Diamond, it is toa late to raise that issue now. The same reasoning applies to the
applicability of any other county-wide planning policies. Black Diamond’s
comprehensive plan and development regulations allow master plan developments with
the densities and population proposed in the Lawson Hills and Villages MPDs. If King
County or any other party had wented to challenge those regulations and policies as
inconsistent with growth targets, that should have been done via an appeal to the Growth
Management Hearings Board within sixty days of adoption of the comprehiensive plan
and development regulations that required the densities proposed for the MPDs'. RCW
36.70A.290(2); Wenatchee Sportsmen Ass'n v. Chelan County, 153 Wn. App. 394

(2009).

C. Compliance with MPD Framework Design Standards and Guidelines, Section G.

Some parties of record sought more protection than the five-foot perimeter setbacks
that would generally be provided under the City’s development regunlations. The
Framework Design Standards and Quidelines, however, require compatibility with
adjoining depsities, Through these guidelines, the Villages MPD will be conditioned to
provide for 50 foot buffers along the most sensitive project interfnces on the northern part
of the main property, where some of the highest densities are proposed. The guidelines |
require a minimum 25-foat buffer for multi-family and non-residential land uses, and |
perimeter lots for single-family development may be no less than 75% the size of the |
abutting residential zone or 7200 square feet, whichever is less. These standards help
assure compatibility along perimeter areans.

! Some of the Villages and Lowson Hills property are zoned R4, R6, MDRE and community i
commercial, and these designations are being amended by the Ordinonce approving the MPDs. i
However, the R4 — MDRB designation already allows 4 to 8 dwelling units per acre, respectively, and
community commerciol densitics are only limited by flaor/area mifes, height, purklag end other site
requirements. Consequently, oll approved zoning already nllows the population proposed in the MPD
upplications.
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D. Comprehensive Plan Police T-1. The only comprehensive plan policy found
by staff to raise some compliance issues is Comprehensive Plan Policy T-1, which calls
for connections to surrounding neighborhoods with roads and frails. The City's
Engineering Design and Construction Standards section 3.2.02 D sets a limit of no more
than 300 homes on a single point of access before a second connection must be
constructed. Based on the comprehensive plan nnd design standards, the Main Property
south of the Auburn Black Diumond Road wiil be required to connect all the way through
to SR 169, regardless if the final phases are ever completed. There are several locations
along the main spine road through the project where a parallel road will not be possible.
Additionally, the FEIS medeled the traffic distribution with the spine road connection to
SR 169. Therefare, a condition of approval is included in Exhibit C below to require:

s No more than 150 residential units shall be permitted with a single point of
access. Three hundred units may be allowed on an interim basis, provided
that a location for a secondary point of access is identified.

s The Development Agreement shall define a development parcel(s) beyond
which no further development will be allowed without complete construction
of the South Connector.

+ 28, BDMC 18.98.080(A)(2): Significant adverse environinenial intpacts are

appropriately mitigated.

A. Tor the reasons explained in Findings of Fact in Exhibit A above, and in
subsections B-I in this Conclusion below, the criterion in BDMC 18.98.080(A)(2) is
satisfied by imposition of the FEIS mitigation measures, in addition to the other
mitigation identified in the Findings of Fact in Exhibit A above. The Applicant’s
argument that environmental mitigation is limited to that identified in the FEIS is
incorrect. A local jurisdiction's exercise of substantive SEPA suthority allows the
imposition of environmental mitigation beyond that identified in a threshold
environmental determination, if relevant to permitting criteria and otherwise consistent
with legal requirements, WAC 197-11-660(1)(a) and (b); Quality Products, Inc. v.
Thurston Counfy, 139 Wn. App. 125 (2007). Even with the issuance of an EIS, an
applicant must still comply with all MPD permit criteria, and the review standard for an
FEIS is significantly different than that under MPD permit review. As noted in the FEIS
decisions, the Examiner must give substantial weight to the determination of the SEPA
responsible official in assessing the adequacy of an EIS. By contrast, the factual findings
made by the City Council in finding compliance with MPD criteria must be supported by
substantial evidence. See RCW 36,70C.130(c). All FEIS mitigation and modificafions
thereto incorporated into the conditions of this MPD approval should be considered as

‘imposed pursuaat to the City’s substantive SEPA authority under RCW 43.21C.060 and

WAC 197-11-660, as well as pursuant to the MPD criterion in BDMC 18.98.080(A)(2)
goveming this Conclusion of Law.

B. As discussed in the Findings of Fect, including but not limited to Findings 5, 7, 9,

and 10, there are some environmental impacts for which reasonable mitigation was
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adequately identified under the rule of reason standard applicable to & chailenge to an
FEIS, but where additional or more comprehensive mitigation was nevertheless
warranted. For the reasons discussed in the applicable Findings of Fact, there is
substantial evidence fo justify such edditional mitigation, including but not limited to
additional, periodic traffic apalysis based on u revised transportation demand model,
edditional study of noise impacts and mitigation related thereto, and further study,
monitoring, and rmnganon for protection of Lake SBawyer water quality.

C. Geologically hazardous areas shall be designated as open space, with roads and
utilities routed to avoid such areas. Where avoidance is impossible, the applicant should
utilize the process in BDMC 19.10 (supplied with adequate information as defined in
code) and the Engineering Design and Construction Standards to build roads sod utilities
through these areas.

D. A condition shall be included in Exhibit C belaw requiring that all houses that are
sold in ciassified or declassified coal mine hazard areas be accompanied by a liability
release from the homeowner to the City. The release must recognize thet the City is not
Jiable for actval or perceived damage or impact from the coal mine hazard area. The
relense form shall be developed and included in the Development Agreement. This
Cenclusion.addresses environmental impacts from classified or declassified coal mine
hazerd areas by providing notice to potential homeowners of the hazards and creating a
market disincentive for construction in such mine hazard areas.

E. The MPD application states that the 2005 Ecology manual is “expected to be
adopted.” The City adopted this in June 2009 and it will be applicsble to this project
until such time as the city may be required to adopt an updated stormwater manual by
state mandate as a requirement of the City’s Phase II Municipal Stormwater General
Permit.

F. The proposal meets city standards and with the additional goals and conditions
will provide several enhancements:

. Regional infiltration pond will provide a central low maintenance facility
that could also provide multipurpose recreational opportunitics.

. Regional infiltration pond will provide opportumhes for storm water reuse
that conld further conserve potable water.
. Low impact development proposal with HOA maintenance will provide
distributed infiltration that will be closer to natural stormwater flow
regimes.

F. Construction must be anthorized by an NPDES pemmit for stormwater treatment
and discharge isswed by the Department of Ecology. Although permit conditions
imposed by NFDES permits are not administered by the City, a condition is included in
Exhibit C below reserving to the City the right to enforce the conditions of NPDES
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permit(s) applicable to the Villagss MPD project. Since the city has a high interust in
protecting receiving waters under the city storm water permil, the condition also requires
the Applicant to fund necessary costs for training related to inspection services.

G. The MPD application’s suggestion (at page 6-5) that the City lacks approval
authority for water quality treatment options, and that all options allowed under the 2005
Manuai are aliowed “without preference,” is rejecied. Because the City is the approving
anthority and will ultimatcly own and be responsible for most of the proposed storm
water facilities, the City retains the authority to reject higher maintenance cost facilitics
when lower maintenance cost options may be available.

H. Given that there are water quality and balance challenges that are addressed in the
storm water management concept, and that storm water management is not an exast
seience, shifts in the distribufion of storm water may be npproprate and benefit wetlands,
lake, streams or groundwater environments. The MPD approval will therefare include a
condition in Exhibit C requiring that the Development Agreement include language to
allow for adaptive management of the distribution of stormwater when justified” by
technical analysis and risk assessment, as long as the impacts to on-gite and off-site
environment are maintained or enhanced.

1. Per BDMC 18.98.195, stormwater ponds, water quality treatment facilities, and
other companents of the stormwater treatment and conveyance system governed by the
City's stormwater regulations shall vest phase by phase, to the extent aunthorized by the
NPDES Phase II Stormwater Permit for Western Washington and state law,

29.  BDMC 18.98.080(A)(3): The proposed project will liave no adverse financial
impact upon the city at each phase of development, as well as at full build-out. The
JSiscal analysis shall also inchude the aperation and maintenance cosfs to the city for
operating, maintaining and replacing publie fucilities required to be constructed as a
condition af MPD approval or any impleinenting approvals related thereto. This shall
inclnde conditioning any approval so that the fiscal analysis is npduted fo show
continued compliance with this criteria, in accordmrce with the following schedule:
[Remainder not listed here; refer to BDMC for complete code text.]

The criterion is satisfied as discussed in Finding of Fact 11 and as conditicned in Exhibit.
C below.

30.  BDMC 18.98.080(A)(4): A phasing plan and timeline for the construction of
impravements and the sefting aside of open space so that:

a. Prior to or concurrent with final plat approval or the occupancy of any
residential or cormmercial stricture, whichever occurs first, the improvements have
been constructed and accepied and the lands dedicated that are necessary fo have
concurrency nt full build-out of that project for all wutilities, parks, troils,
recreafional amnenities, apen space, stormwaier and transportation inipravements io
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serve the project, and to provide for connectivity of the roads, tratls and other open
space systems to other adjacent developed projects within the MFD gnd MPD
boundaries; provided that, the city may allow the posting of financiul surety for all
required Dmprovements except roads and utillity Improvements if determined to not
be in conflict with the public interest; and

b, At full build-out of the MPD, all required improvemenis and open space
dedications have been completed, and adequate assurances have been provided for
the maintenance of the same. The phasing plan shall assure thot the required MPD
abjectives for emplayment, fiscal Impacis, and connectivily of streefs, trails, and
open space corridors are met in each phase, even if the construction of
improvemenis in subsequent phases is necessary to do so.

A. As modified with the conditions identified below and included in Exhibit C, the
criterion is satisfied. In addition, see Conclusion of Law 23 above.

B. Chapters 4-9 of the MPD application discuss transportation, parks, slormwater,
sewer, water and the project phasing plan. Chapter 9 of the MPD application contains the
phasing plan, which also projects which parcels will be developed and associated umit
counts. Parks are to be built by phase also. The above provisions (4.a and 4.b) shall also
be nddressed in the Development Agreement.

C. Chapter 9 of the MPD application states that “[t}le facilities that serve the MPDs
as well as development in areas outside of the MPD project boundaries will be a shared
respongibility between the City and Master Developer, with the Master Developer
contributing a praportionate share.” While other benefiting parties may make use of
roads and other infrastructure, it is unrealistic for the Applicant to expest full cost
recovery for every implementing project. The City cannot guarantee cost recavery from
benefiting non-contributing properiies or cost recovery from the City. Absent these
developments, tbere would not be a need to construct some of the improvements
identified in the MPD Application, Many new vehicle trips coming from outside the City
may make use of roads and intersection improvements funded by the developer, but the
City has no ability to collect from the prowth in background traffic. Cost recovery for the
Applicant can occur where the benefiting parcels can be clearly defined, the benefiting
parties are subject lo the City’s regulatory authority, and the other parties’ pro rata share
is significant. The identification of specific projects to be constructed by the Applicant,
the projects to be construcied by the City, the projects for which credits or cost recovery
may be available, shall be included in the Development Agreement, pursnant to a
Condition No. 10, Exhibit C below

D. On page 9-3 of the MPD application, the Applicant proposes that final design
must be approved and constructed, bonded or financially guaranteed prior to occupancy
of any structure relying on the facility. This would be inconsistent with the surety
requirement established in the City’s Engineering Design and Construction Standards
adopted pursvant to BDMC Section 15.08.010. To address this, a cendition of approval
is included in Exhibit C requiring that, before the first implementing project of eany one
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phase is approved, a more detailed implementation schedule of the regional infrastracture
prajects supporting that phase shall be submitted for approval. The timing of the projects
should be tied to the number of residential units and/or square feet of commercial
prajects. T

E. The timing of the design and alignment of the Pipeline Road will need to be
determined as part-of the Development Agresment, as parties other than the Applicant
musi be involved and the roadway alignment will need to be resolved so that water and
sewer alignments to The Villages will not be delayed by preliminary road design issues.

- F. With respect to traffiv impact mitigation, Page 9-3 of the MPD application
proposes to moniter taffic and then implement mitigation projects six months-after a loss
of level of service is identificd. This request is denied; inslead, mitigation projects should
be in place prior to LOS failure, A condition of approval (No. 25) is included in Exhibit
C requiring the Applicant to analyze the traffic impact of a pending phase of development
before the start of that phase to determine when a street or intersection is likely to drop
below the ndopted level of service. Transportetion mitigation projects should then be
implemented to prevent LOS failure. Traffic mitigation projects may change or
additional projects be added to address the traffic issues as they actually develop.

G. As discussed in Finding of Fact No. 18.C abave, the phasing plan for the parks is
not consisient with the criterion above, and a condition is included in Exhibit C to require
compliance. As further discussed in Finding of Fact No. 18.D, off-giie trail construction
necessary to achisve connectivity will be required pror to oceupnncy and final plat and
site plan approval to the extent allowed by law.

31. BDMC 18.98.080(A)(5): The project, at all phases and at build out, will not
result in the lowering of established staffing levels of service including those relnted to
public safety.

As conditioned, the project meels the crilerion above. The 2009 Comprehensive Plan
contains levels of service related to police and fire and emergency medical services. The
fiscal analysis indicates that staffing levels should peperally be allowed to increase in
accordance with population growth. Currently, this area of the city has a minimal level
of fire and EMS protection. A condition of approval (No. 100) has been added to Exhibit
C to require that the Development Agreement include specific provisions for mitigating

.fire service impacts to ensure protection concurrent with project build out  The

conditions of approval regarding fiscal impacts also include a condition (No. 156) that
requires that the fiscal analysis ensure that revenues from the project are sufficient to pay
the project’s pro rata shate to maintain staffing levels of service.

32. BDMC 18.98.080(A)(6): iTiroughont the projeci, a mix of housing types is
provided that coniributes io the affordable housing goals of the City.

A. As conditioned in Exhibit C below, this criterion is satisfied. Chapter 3 of the
MPD application describes n variety of housing types including detached single family,
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dupiex, tiplex, quadplexes, townhouses, cottages, and stacked flats. The Piscal Analysis
(Chapter 12) makes some assumptions regarding housing costs for various potential
housing types. However, there is nothing in the remainder of the application to indicate
whether all these housing types will be built. A condition is included in Exhibit C
requiring that the Development Agreement include targets for various types of housing
for each phase of development, as wall as a unit split {percentages of single family and
multifamily) and commercial use split (comineretal, office and industrial).

B. As previously noted, the commercial component of the project will most likely
include retail, office and personal service uses, The MPD should provide housing
opportunities for individuals anticipated to work at those jobs; this may require a greater
mix of muliifamily housing and/or the construction -of housing. types that can meet the
affordability goals of the Comprehbensive Plan. The staff report proposed a condition that
requires the Applicant to meet housing targets for purchasers at specified income levels.
The Applicant subsequently indicated its agreement to a modified condition that provides
mare generalized goals for providing affordeble housing. This modification complies
with BDMB 18.98.050.A.6 and the law governing the extent to which a development
applicant may be compelled to address affordable housing poals. That condition is
included in Exhibit C as Condition No, 138.

33. BDMC 18.98.080(A)(7): If the MPD praposal includes properties that are
subject to the Black Dipmond Urban Growth Area Agreement (December 1996), the
proposal shall be consistent with the terms and conditions therein.

. A. For the reasons detailed in Finding of Fact 18.B, this criterion is satisfied. The
Villages MPD includes properties that are subject Black Diamond Urban Growth Area
Agreement (BDUGAA) (Exhibit 7): two portions of the Main property (portions of West
Annexation area) and the southeastern portion of the Main Property (South Annexation
area). The BDUGAA requires that 63.3 acres of open space be provided within the West
Annexation Area, which is located in the Villages Main property. BDUGAA, Bx. 7, at 8,
Section 5.2(c)(1). The BDUGAA also requires that 8.7 acres of open space be provided
within the South Annexation Area. Jd. nt 9, Section 4 (c)(1). As detailed in Finding of
FactNo. 18.B, the BDUGAA also requires conveyance or protection and/or conservation
of apen space properties in unincorporated King County, and in other lacations with the
City of Black Diamond, and such properties have been conveyed or protected / conserved
as provided by the BDUGAA and the BDAQSPA.

B. The BDUGAA also requires that for the West and South Annexation areas a
minimum average density of 4 dwelling units/acre be achieved with a base density of 2
du/ac with the remainder achieved through transfer of development rights (TDR). As
detailed in Finding of Fact No. 4, the proposal complies with this requirement. As a
recommended condition of approval and for the Villages MPD to be consistent with 1his
agreement, the entire “Pipeline Road™ link will need to be constrocted.

Ex, B=Conclusions of Law 24
Villoges MPD — Puge 24 o 55

0027265




34. BDMC 18.98.080{A)(8): If the MPD proposal includes properties Hiat were
annexed info the city by Ordinances 515 and 517, then the proposal must be consistent
with the terns and conditions therein,

The eriterion is salisfied. The MPD proposal includes properties annexed into the City
by Ordinance 515 (Exhibit CBD-2-12) and appears to be consistent with the terms and
conditions therein,

35. BDMC 18.98.080(A)(9): The orientation of public building sites and parks
preserves and enhances, where possible taking into consideration environmental
conceris, views of Mi. Rainier and other views identified i thie comprehensive plan.
Ddgjor roads shall be designed to take adveminge of the bearing lines for those views,

The criterion s satisfied. The application materials indicate that the Community
Connector Road and multiple parks are designed to enhancs views of Mt. Rainier. There
are very limited opportunities for views of vit. Rainier on The Villages main property.
The school site in parcel F may have some views of Mt. Rainier if the areas to the south
are cleared, There appears to be reasopable opportunities for views from Parccl B that
will be further enhanced if the nearby tailing piles are removed in the future. Staff
recommends that these view opportunities be explored and incorporated into the plaming
process.  Exhibit C below includes a condition of approval to implement fthis
recommendation,

36. BDMC 18.98.080(A)(10): The proposed MPD meels or exceeds all of the
public benefit objectives of 18.98.020 and the MPD purposes of 18.98.010, B through
M.

As detailed in the MPD staff report and the analysis above for Sections 18.98.010 and
18.98.020, as conditioned the proposed MPD satisfies these provisions.

37. BDMC 18.98.080(A)(11): If the MPD project is adjncent to property already
developed, or heing developed as an MPD, or adjacent ia property wihich Is within an
MPD zone, then the project Is designed so that there is connectivity of trails, open
spaces and (ransportation corridors, the design of streetscape and public open space
amenities are compatible and the project will result in the functional and visual
appearance of one integrated profect with the adjacent properties subject fo an MPD
permit or, if not yet permitted, within an MPD zone.

A. The criterton is satisfied. The North Property (Parcel B) and Main Property ave
not adjacent {o property already developed as an MPD. The North Property is adjacent to
property zoned MPD. The property to which the Villages Parcel B is adjacent is located
ta the north of Parcel B, is zoned MPD and is known as the “North Triangle” portion of
the proposed Lawson Hills MPD. A soft surface trail connection between Parcel B and
the Lawson Hills North Triangle is shawn in Chapter 5 of the Villnges and Lawson Hills
MPD applications. Chapter 4 of the MPD applications shews the North Connscior which
will connect Parce] B and the North Triangle with SR 169. The proposed street standards
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for the two MPD applications arc identical, ensuring consistency between the two
projects.

B. The Main Properly is alsc ndjacent to properly zoned MPD. One hundred sixty
(160) acres of property adjacent to the Main Property are located between the Villages’
proposed Community Connector road and the western City of Black Diamond city limits,
Both hard and soft surface potential trail connections between The Villages and these 160
acres are shown in Chapter 5 of the Villages MPD application. Chapter 4 of the MPD
application shows three potential future roed connections between The Villages and these
160 acres. Any future development will be reviewed against the regulations in effect at
that time regarding connectivity of trails, open spaces and transportation corridors, and
ihe compatibility of streetscape design and public open space amenities,

38. BDMC 18.98.050(A)(12): As pari of the phasing plan, show open space
acreages that, upon build out, protect and conserve slie open spaces necessary for the
MPD as a whole. Subsequent implementing approvals sliail be reviewed against tﬁis
phasing plan to deterinine iy consisiency with open spuce reguirements,

A. The criterion is satisfied as conditioned. The Land Use Plan map, Figurse 3-1

(July 8, 2010) shows the areas intended as open space. Chapter 5 of the Villages MPD

Application also containg a figure on open space typologies at the MPD project scale,
Specific development parcel open space conswlency shall be verified at the permilting
stage. ’

B. As previously discussed in Conclusion of Law No. 20, even if the Black Diamond
Municipal Code is construed as requiring portions of the MPD project area not
specifically addressed in the BDUGAA or other prior agreements to provide 50% of their
area, a3 open space, the Villages MPD complies with the criterion above, While the
phasinp of open space is not included within the MPD Application, conditions have been
included in Exhibit C befow (Nos, 152 — 155) to require that phasing of open space
(which includes parks and is identified within the MPD application) be defined and
artioulated for timing of finel designation within the Development Agreement once
acreages have been finalized.

.39, BDMC 18.98.080(A)(13): Lof dimensional and building standards shall be

consistent with the MPD Design Guldelines.

The criterion is satisfied as conditioned. Analysis of consistency with the Master Planned
Development Framework Design Standards and Guidelines is discussed in a later section
of these Conclusions. A recommended condition of approval is to require that this
provision be enforced.

40.  BDMC 18.98.080(A)(14): School sites shall be identified so that all school sites
meet the walkable school standard set for In the comprehensive plun. The number and
sizes of sites shall be designed {o accommiodate the tota! mnnber of children thai will
reside in the MPD through full build-out, using school sizes based upon the applicable

Ex, B = Conclusony uf Luw 26
Villopes MPD - Page 26 6733

0027267




sciool disirict’s standard. The reguirements of this provision may be met by a separate
agreement entered into between the applicant, the city and the applicable school.
district, which shall be Incorporated into the MPD permit and development ngreerment
by reference. '

A. Determining compliance with this criterion requires identification of the walkable
schooi standard, This is not straightforward. There is no speciiic “walkable™ standaid
expressed in the 2009 Black Diamond Comprehensive Plan, or the Enumclaw School
District Capital Facilities Plan (2009-2014). However, pages 1-10 of the Comprehensive
Plan provide as follows:

The creation of a pedestrian friendly environment is central to the
success of the City’s plan, and will be implemented by the plan’s
concept of the “ten-minute walk™ The goal is for 80% of City
residents have no more than a 0.50-mile walk from a cluster of
commerciaf services, ernployment, or aceess to ransit.

The half-mile distance is consistent with the maximum distance one would expect a child
to valk to school, as well as with the proximity needed in order for schools to provide for
joint recreational use as encouraged by Comprehensive Plan Objective CF-14, under
School Objectives and Policies, which encourages the usc of joint-use agreements for
school recreation facilities,

B. Figure 3-1, Land Use Plan, shows four praposed school sites on development
parcels V21 (10 ac), V50.(10 ac), V57 (8.4 ac) and V58 (4.1 ac). Alternatively, as shown
in Table 3.4 of the application, the applicant is requesting that any development parcel
may be used for an institutional use (which could include a school site). Figure 3-2,
School Proximity Exhibit, shows that the areas of the project intended for residential use,
with the exception of the proposed residential on Parcel B, are within 0.5-1.0 mile of the
proposed school site. To ensure compliance with BDMC 18.98.0B0(A)(14)'s
requirement for compliance with the walkability standard, a condition (No. 98) has been
inclnded in Exhibit C below to require that, where reasonable and practicable, all schools
shall also be located within a balf~mile walk of residential arcas,

C. To address the Villages MPD’s compliance with the remainder of BDMC
18.98.080(A)(14)'s requirements, the Applicant and Enumelaw School District staff have
been negotiating a draft school mitigation agreement (Ex. MPD 194 and Ex. 6) to address
the district’s needs for public schools to serve both the Villages and Lawson Hills MPD.
Conditions have been included in Exhibit C require that the Development Apreement
include requirements for the Applicant’s payment of school impact fees or its
proportionate share of school mitigation, based upon the number of school sites and
acreage requirements set forth in Exhibit 6.
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41. BDMC 18.93.080(B): So long as to do so would not jeopardize the public
health, safety, or welfare, the clty may, as a condition of MPD permit approval, allow
thse applicant to voluntarily contribute money o the clty in order to advance projects to
meet e city’s adopted concurrency or level of service standards, or to mitigate any
identified adverse fiscal lmpact upon the city that is caused by the proposal.

The criterion above is not mandatory. As discussed in Finding of Fact No. 5(F) the
Applicant has agreed to cover any short-falls in fiscal impacis athibutable to its
development, Beyond this the record does.not identify any need at this time to advance
funds. )

42. - BDMC 18.98.090: MPD permit - Development Agreement. The MPD
‘conditions of approval shall be incorporated into a Development Agreement as
awshorized by RCW 36.70B.170, This agreement shall be binding on all MPD property
awners and their successors, apd shall require that they develop the subject properiy
only in accordance with the terms of the MPD approval. This agreement shall be
signed by the mayor and all property owners and lien holders within the MPD
boundaries, and recorded, before the city may approve any subsequent Implententing
perniis or approvals, '

The MPD conditions of approval will be incorporated into a Development Agreement as
required by this criterion.

43, BDMC 18.98.110(A): Dexign Standards. The MPD master plan and each

subsegneni implementing perniit or approval request, including all proposed building

permits, skall be cousistent with the MPD design standards that are in effect at the time

each application is determined to be complete.

Analysis of the MPD master plan consistency with the Master Planned Development
Framework Design Standards and Guidelines is discussed in these Conclusions of Law
below. Any subsequent implementing permit or approval will be subject to the MPD
design standards.

44,  BDMC 18.98.110(B)(1); MPD Permit, The liearing examiner shall evaluale
the averall MPD master plan for compliance with the MPD design standards, as part of
the examiner's reconunendation fo the city council on the overall MPD permit.

Anmalysis of the MPD master plan consistency with Master Planned Development
Framework Design Standards and Guidelines is discussed belaw.
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45.  BDMC 18.98.120(A): MPDs shall include g mix of residential and -
nonresidential use. Residentinl wses shall include a variety of housing types and
deunsities,

" The criterion is satisfied. As previoualy discusseci, the MPD proposes residential and

commercial uses and the residential uses are proposed at a variety of densities,
Conditions of MPD approval in Exhibit C below aiso require the Development
Agreement to provide specific targets for housing types.

46. BDMC 18.98.120(B): The MPD shall incInde those uses shown or referenced
Jor the applicable parcels or areas in the comprehensive plan, and may also provide
neighbarhood commercial uses, as defined in the comprehensive plan, sized and
located to primarily serve the residential portion of the MFPD.,

The criterion i salisfied. The Comprehensive Plan designation for the North Property.is
Mixed Use with Master Planned Development Gverlay and the Main Property has areas
of Low Density Residential and Mixed Use with Master Plarmed Development Overlay.
According to the Comprehensive Plan, “an MPD may include residential and commercial
uses clustered around private and community open space, supported by adequate services
and facilifies.” The Mixed Use designation identifies a preferable location for mixed vse
development within an MPD, in specific areas. where the anticipated larger commercial
component can also serve the broader community. The potential for mixed uses is
permissive, as opposed to being a requirement of development. The Main Property has
areas designated for Mixed Use and Low Density Residential uses according to the
Comprehensive Plan. The MPD application also includes several parcels designated for
high density residential uses in accordance with Section 18.98.120(F). Table 3.4 in the
application materialg lists neighborhood commercial as a permitted use in low-, medium-
and high-density residential areas; however, it is not known if this will actually oceur, as
the application makes no other mention of it.

47.  BDMC18.98.120(C): The MPD shall, within the MPD boundary, or elsewhere
within the city, provide for sufficient properly zoned lands, and include sufficient
incentives to encourage development as permit conditions, so that the employmeni
targets set forth in the comprehensive plan jor the mumber of proposed residential units
within the MPD, will, with reasonable ceriainty, be met before full build-out of the
residential portion of the MPD.

A. The criterion requires the MPD to provide within the MPD boundary or elsewhere
within the City (1) sufficient properly zoned lands; and (2) sufficient incentives ag permit
conditions to encowrnge development; (3) so that that the employment targets set forth in
the comprohensive plan for the number of residential units within the MPD will with
reasonable certainty be met. This criterion requires that the “employment targets set forth
in the comprehensive plan” be applied to the MPD as well as “elscwhere within the city.”
As explained below, because there are properdy zomed lands for employment
development within the MPD and within the City as 2 whole sufficient to permit the
comprehensive plan’s employment targets tc be met, this criterion is satisfied.

Ex. @ - Concluslons of Low 29
Villages MPD - Page 29 of 55

0027270



B. As detailed in Finding of Fact No. 22, the Comprehengive Plan includes the City’s
updated projection for 2,677 new jobs by the year 2025, Table 3-9 characterizes this as
0.5 jobs per housshold by the year 2025, This is roughly comsistent with the
Comprehensive Plan's “Employment Targets” shown on Table 5-3, for a year 2025 jobs
target of 2,952 jobs (2,525 new jobs) which, when divided by the household target of
6,302 households, is jobs per household ratio of 0.468.

C. As detailed in Finding of Fact No. 22, the Comprehensive Plan also states that
“the City’s employment target is to provide one job per household within the City by the
year 2025, which would translate to a jobs target of 6,534 jobs. However, employment

projections used in this update are more conservative in order to recognize that the City’s |

popuiation wiil need to grow first so that it provides a larger market base that can attract
and support a larger market base . . . ."” Comprehensive Plan at 3-11 ~3-12,

D. Given the Comprehensive Plan’s acknowledgement that more conservative targets
are being utilized to recognize that population growth must precede employment growth,
and in light of the “Employment Targets” specified in Table 5-3 and on page 3-12, the

jobs per household target specified by the Comprehensive Plan is 0.5 jobs per household.

Applying this standard to the Villages MPD, the MPD should include sufficient zoned
land either within the MPD boundary or the City as a whole, to provide apprux:matel}'
2,400 jobs (4,800 X 0.5 = 2,400).

E. The Appendix J Fiscal Analysis of the FEIS contains an analysis of the amount of
retail/office square footage to be developed within the Villages MPD, which is projected
to penerate 1,365 employees. Finding of Fact No. 22.E. As detailed in Finding No.
22.D, the City has sufficient zoned lands within it to generate “5,761 total jobs or 5,334
new jobs (from 2000).” Comprehensive Plan at 5-31. '

F. The conditions of MPD approval set forth in Exhibit C below also contrin a
number of incentives for development of the retail/commercial/light industrial lands
within the Villages MPD. These include a requirement for designation of a light
industrial ares, a requirement that the Development Agreement specify a Floor Area
Ratio (“FAR™) standard for the retail/commercial/light industrial development, a
limitation that no more than two floors of residential development be constructed on top
of any retail or commercial development, and a granting of the request for reduced
parking standards within the Mixed Use Town Center area. Exhibit C, Conditions 140,
145-148.

G. Because the Villages MPD is projected to generate 1,365 jobs within the Villages
MPD boundary, because the City has sufficient zoned land within the City as a whole for
5,761 jobs, and because the conditions of approval contain incentives for development of
the retail/commercial/light industrial areas, the criterion in BDMC 18,98.120(C) is met.

F. To the extent that a-reviewing court may construe the City’s Comprehensive Plan
employment targets or BDMC 18.98.120(C) otherwise, the Heering Examiner's
observations should also be noted:
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[Rlequiring a developer to be responsible for job creation is of dubious
validity, both because there is no clear nexus between job creation and
mitigation of development impacts and also because placing this type of
burden on a developer can be construed as unreasonable.

Hearing Examiner Villages MPD Recommendation at 164, Conclusion 41.

48. DBDMC 18,98.120(E): Property that is snbject 1o a pre-annexaion agreeinent,
Development Agreement or annexafion ordinance conditions relating to residential
density will have as its base density the minimnm density desigrnted in such agreement
or ordinancz. All other praperty will have as iis base density the minimwn density
dosignnied in the consprehensive plan,

A. The criterion is satisfied. Two portions of the Main property (portions of West
Annexation area) and the southeastern portion of the Main Property (South Annexation
area) are subject to a pre-annexation agreement, the Black Diamond Urban Growth Area
Agreement (BDUGAA) {Ex. CBD-2-7). The BDUGAA requires that for the West and
South Annexation areas a minimum average deosity of 4 dwelling units/acre be achieved
with a base density of 2 duwac with the remainder achieved through transfer of
development tights (TDR). As stated in Finding of Fact No. 4, the Viilages MFPD
proposes an average density of 4.01 units per gross acre (4,800 units/1,196 acres =
4.0133). This complies with the BDUGAA’s requirements. ’

B. The portion of the Villages Main Property not subject to the BDUGAA hss a
Comprehensive Plan Master Plan Development overlay. The MPD Overlay requires a
minimum of 4 dwelling units per gross acre. Comprehensive Plan at 5-13. The portion
of the Villages Main property pot subject to the BDUGAA also has an underlying
Comprehensive Plan designation of Low Density Residential, which has a base density of
4-6 dwelling units dw/gross ac. The northwest comer of the Main Property has an
underlying Comprehensive Plan designation of Mixed Use which does not propose a base
density.

C. As noted above, ag stated in Finding of Fact No. 4 the Villages MPD propaoses an
average density of 4.0! units per gross acre (4,800 units/1,196 acres = 4.0133). This
complies with the minimum densities set forth for these properties in the Comprehensive
Plan. The minimum 1 unit per acre density allawance described in the Villages MPD
application (page 3-19, Table 3.2) is not consistent with the BDUGAA or the City’s
Comprehensive Plan. Therefore, a condition of approval is included in Exhibit C below
requiring a minimum density of 4 du/ac.
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49. BDMC 18.98.120(X"): The council may authorize a residensial deiisity of utp fo
12 dwelling units per acre so long as all of the other criteria of this chapter are met, the
applicant has elected to meet the open space requirements of section 18.98,140(G), or
otherwise is providing the open space required by sectlon 18.98.140(F), and the
addltional density is acquired by participation in the TDR program. In any
development area within an MPD, for whicl the applicant has elected to meet the open
space requirements of Section 18.98.140(G) or is otherwise meeting the open space
requirement of [Sectlon] 18.98.140(F), an effective density of development up to «
maximum of eighteen dwelling unils per gross acre may be approved, so long as the
total project cap density s not exceeded and the development, as situated and designed,
Is-consistent with the provisions of {Sections] 18.98.010 and 18.98.020. A MPD may
include multi-famiily houstng nt up to thirty dwelling uniis per gross acre, subject to the
fotlowing:

A.  This provision establishes an overall density of 12 du/ac for the entire
proposal, and does not set a maximum cap far specific parcels within the project
boundaries, The areas proposed for medium density residential range from 7-12 du/ac
and high density 13-30 du/ac (with certain areas dedicated to 18-30 units in accerdance
with the additional criteria below). As discussed above, the MPD meets the requirements
of both BDMC 18.98.140(F) and 18.98.140(G) even assuming that 18.98.140(G) applies
independently to those portions of the MPD that are not cavered by a prior agresment.
As detailed under the apalysis above for Sections 18.98.010 and 18.98.020, as
conditioned the proposed MPD satisfies these provisions

BDMC 18.98.120(F)(1): Areas proposed for development at more than 18
dweliing units per gross acre shall be identified on the MPD plan; and

B. Figure 3-1 Land Use Plan in the MPD application shows eight areas
(developrent parcels V3, V4, V5, V6, V10, V13, V14 and V17) totaling approximately
35 acres intended for high-density residential over 18 du/ne.

BDMC 18.98.120(17')(2): Identified sites shall be located within % mile of
shopping/commercial services or transit routes; and

C. The eight parcels wounld be located adjacent to proposed
shapping/commercial services, and therefore comply with the requirement that they be
located within ¥4 mile of shopping/commercial services or transit routes.

BDMC 18.98.12008)(3): The maxintum building height shall not exceed 45
Jeet; and

D. Table 3.8 Residential Development Standards in the MPD application shows
45 feet as a maximum height for high-depsity residential development. Therefore, this

criferion is met.
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BDMC 18.98.120(F)(4): Design guidelinass controlling architecture and site
planning for projects exceeding 18 dwelling unils per gross acre shall be included in
the required Developiient Agreemient for the MPD; and

E. Appendix E of the application contains the high-density residential (18-30

dw/ac) supplemental design standards and guidelines. Staff is recommending these -

guidelines become pmit of the Deveiopment Agreement, Analysis of the MPD master
plait consistency with the Master Planned Development Framework Dcmgn Standards
and Guidelines js discussed in « later section of this report.

BDMC 18.98.120(F)(5): Residential uses located ubove ground ﬂoar
comniercial/office uses tn mixed use areas within g MPD are not subject to a
muxximenn density, but nrea subject to the mwdimim building height, bulk/mnssing, and
parking standards as defined in the design guldelines approved for the MPD. No more
thant two floors of residential vusex above the ground floor shall be allowed.

F. Mixed use as described above is proposed in the application on parcels
V11 and V12. A recommended condition stipulates that no more than two floors of
residential uses ahove grotund floor commercial/office uses shall be allowed.

50, BDMC18.98.120(G): Unless the propased MPD applicant has elecied to meet
the open space requirements of section 18.98.140(G), or iIs otherwise mneeting the open
space requirements of section 18.98.140(F), the following conditions will apply, cannot
be varied in a Developmeni Agreement, and shall preernspt any ofher provision of the
code that allows for a different standard:

1-3 [Not listed here; refer to BDMC for complete code text.]

As set forth in Finding of Fact No. 18.B, the open space requirements of seclion
18.98.140(F) are met, because the Villapes MPD “contain{s] the amount of open space
required by any prior agreement,” namely, the BDUGAA and the BDAOSPA. Further,
even if Section 18.98.140(G) is construed as applying independently to those portions of
the Villages MPD that were not included within the BGUGAA, the provisions of BDMC
18.98.140(G) are met. Therefore, the prohibitions in BDMC 18.98.120(G)(1)-(3) duo not
apply to this project.

51. BDMC 18.98.130: MPD standards - Development standards.

A. Where a specific standard or requirement Is specified in this chapter, then
that standard or requirement shall apply. Where there is no specific standard
or requirement and there is an applicable standard in another adopted city
code, policy or regulation, then the MPD permit und related Development
Agreement may allow development siandards different from set forth in other
chapters of the Black Diamond Municipal Code, if the propused alternative
standard:
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I Is needed in order to provide flexibility to achieve a public
benefity and

2 Furthers the purposes of this chapter and aclieves the public
benefits set forth in Section 18.98.010; and

3. Provides tihe functional equivalent and adequately aclileves the
purpose of the development standard for which it is intended to deviale,

B. Any approved development standards that differ _f‘mm. those in the otherwise
applicable code shall not require any further zoning reclussification, varinnces,
or other city approvals apart from the MPD permit approval,

A. Chapter 13 of the MPD application lists the Applicant’s requesls for “functionally
equivalent standards.” There are 19 separate requests that seek to deviata from adopted
city codes and standards. In its closing statement to the City Council, however, the
Applicant withdrew its request for deviation from the Tree Preservation Ordinance

DMC 19.30), ond iis requests for devintion from required front yard setback fro
garages, alternate perking lot landscaping, allowance for additional compact parking
stalls, and insufficient parking outside of the Town Center area. Applicant’s Closing
Statement in Response to Council Questions and Parties of Record Statements at Section
IX, pp. 1-2. One request, for reduced parking standards in the Town Center, is justified,
because it is common to have flexible parking standards within mixed use and
“dovmtown” arees. Therefore, this request will be granted in part in the conditions of
approval set forth in Exhibit C below.

B. The City Council recognizes' the advantages of flexibility and provides a
mechanism for ¢xploring alternatives to the City’s water, sewer, and stormwater
comprehensive plan concepts, Staff and the applicant can resalve the large, overarching
design issues and work to establish functionally equivalent construction standards as part
of the Development Agreement. The Engineering Design and Construction Standards
contain an administrative deviation process (section 1.3) ihat does noi require a showing
of hardship. Any proposed deviation from standards must show comparable or superior
design and quality; address safety and operations; cannot adversely affect maintenance
and operation costs; will not adversely affect acsthetic appearance; and will not affect

future development or redevelopment. Most of the requested functonally equivalent

standards for streets and utilities can be eddressed in the Development Agreement and
through the Engineering, Design and Construction Standards’ administrative deviation
pracess. '

C. The following requests do not need to be considered as “functicnally equivalent
standards™ and can therefore be addressed through the Development Agreement process:

18.100 Definitions—generally, this is not an area where “functional equivalency”
is applicable, While adding words that are not already defined in City code may
make some sense, in City code, there is no advantage to treating proposed
eltemative definitops as “functionally equivalent” standards,
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18,76 Gateway Overlay Distrct—grading, removal of invasive species, and

installation of infrastructure within the public right of way are not subject to the.

Gateway District overlay (per Section 18.76,020.B). Therefore, the Applicant’s
request is unnecessary.

18.38—Community Commercial (CC) Zone Standards and Allowed Uses; Parce] B
is being rezoned to MPD as part of this MPD approval.

18.30--R4 Zone Standards—None of the property associated with The Villages is
currently zoned R4, nor will be zoned R4.

52. BDMC 18.98.140(A): Open space is defined as wildlife habitat areas, perimeter
buffers, environmentally seusitive areas and thelr buffers, and trail corridors. It may
also include developed recreational nreas, such as golf courses, trail corridors,
playfields, parks of on-guarter acre or more in size, packet parks that contaiin an active
nse element, those portions of school sites devoted to outdoor recreation, and

stormwaler defention/retention ponds that have been developed as a public amenity and

incorporated inta the public park system. An MPD applicafion may propose other
areas to b2 considered as apen space, subject fo approval. It shall not include such
space as vegetative strips in medians, isolated lands that are not integrated into a public
trail or park systens, landscape areas reguired by the landscape code, and anp areas not
open lo the pubiic, unless included withit a sensitive arca fract as required by Chapter
12.1¢. :

The project proposes to preserye emounts of open space as detailed on page 3-10 of the
MPD application. They include a mix of passive and active areas comprised of sensitive
arcas such as wetlands, associated buffers, trails, parks, forested areas and ufilities such
as stormwater ponds. The Land Use Plan map, Figure 3-1 (Tuly 8, 2010) depicts a
majority of the open space areas as a coordinated network, The vast majority of open
space will be maintained as sensitive areas and their buffers. The uses propased for the
open space arces shown on TFigure 3-1 comply with the requirement of BDMC
18.98.140(A).  Further, uwse of sensitive areas and their associated buffers for
development including trails, stormwater management, etc. is regulated by the City’s
sensitive areas ordinance, BDMC Chapter 19.10, Appropriate mitigation for impacts, if
required, as well as other required measures would apply and wil] be evaluated on a case-
by-case basis at the time of implementing project application. Chapter 5 of the MPD
application (p. 5-5) also contains a figure on open space typologies at the MPD project
scale. Specific development parcel open space consistency would need to be verified at
the permitting stage. Storm ponds should only be considered as open space if they are
developed as an amenity and incorporated into the public park system. A condition of
approval is included in Exhibit C below identifying specific criteria 1o be applied to
determine whether a particular storm pond has been developed as en “amenity.”
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53. BDMC 18.98.14G{B}: Naiurai apen space shall be located and designed to
form a coordinated open space network resnlting in contbtuons preenbeit areas and
buffers to minimize the visual lmpacts of development within the MPD, and provide
connections to existing or planued open space networks, wildlife corridors, and trail
cerridors on adjacent propertics and throughout the JPD.

A. Figure 3-1 of the application shows that the dedicated open space areas serve as a
coordinated network. In order to enhance this coordination for natural aress, a
recommended condition of approval is to require that areas shown as natural open
space/areas in the figure on page 5-7 of the application to remain natural, with the
possibility for vegetation enhancement. No other land clearing shall be permitted other
than trails and storm ponds.  As previousiy noted, the figure on page 5-5 depicts-some
areas as “natural open space” that are also proposed to include stormwater facilities. As
noted abave, stormwater facilities may be considered as open space only if designed as

. an amenity. Other than trails and stormwater facilities designed as amenities, the natural

areas in the figure.on page 5-7 of the Villages MPD application shall be required 1o
remain natural with the possibility for vegetation enhancement. Retention in the natural
stafe is necessery in order to maintain continuous greenbelt areas as required in the
criterion above,

B. In order lo retain currently forested open space areas in their natural condition, the
Development Agreement should also include text that defines when and under what
conditions a parcel may be logged for timber revenue, how that parcel must be secured to
minimize the impacts on the community and how long the parcel may remain un-warked
before it must be reforested. And, the Development Agreement should include a
narrative of the process and basis for removing selective hazard trees at the project
perimeter. The intent of this section will be to leave the majority of the perimeter as
designated passive open space, and to have it appear and function as native forest.

54. BDMC 18.98.140(C): The open space shall be located and designed to
minimize the adverse impacts on wildlife resources and achieve a high degree of
compatibility with wildlife habitat areas where identified,

This criterion is met. The Villages MPD is designed so that open space outlines the
sensitive areas and their relevant buffers, so as to minimize impacts on wildlife resources.
As noted in Finding of Fact No. 12.B, the wildlife comidors proposed as part of the
Villages MPD are adequate because they provide at least double 1he minimum width
recommended by King County’s networle biologist, and provide sufficient space for
wildlife to travel around spots where natural bmriers such as flooded wetlands are
present. And, while some development impacts to wildlife are unavoidable, the large
amount of open space provided by the Villapes MPD proposal provides appropriate
mitigation for any significant, adverse impacts to wildlife. Finding of Fact 12.C. And,
mitigation measures related to fish and wildlife are included in Exhibit C as conditions of
approval.
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55. BDMC 18.28.140(0): The approved MPD permit and Developmens Agreement
shall establish specific uses for oper space within the epproved MPD.

Chapters 3 and 5 of the MPD application, including tables 3.4 and page 5-6, describe
proposed open space uses. For those portions of the open space that are sensitive areas or
associated buffers, minimal flexibility exists as it relates to uses within these areas. All
aclivitics shall bc conducted in accordance with BDMC Chapter 19.10. The
Development Apreement shall include a tabular list of the types of activities and the
characteristics of passive open space and active open space so that future land
applications can accurately track the type and character of open space that is provided. A
condition of approval is included in Exhibit C requiring the Development Agreement to
include langunge that specifically defines when the various components of permitting and
construction must be approved, completed or terminated (c.g., when must open space be
dedicated, plats recorded, and utility improvements be accepted by the City).

56. BDMC 18.98.140(E): The approved MPD permii and Development Agreemnent
shall establish which open spaces shall be dedicated to the city, which shall be
profected by conservation easements, and which shall be protected and maintalned by
ather mechanisms. :

Page 5-2 of the MPD application generally describes proposed ownership, but as to
sensitive areas only identifies various options rather than any specific type of ownership
mechanism. A condition of approval is included in Exhibit C below requiring that
specific detaila on which open space is to be dedicated lo the city, protected by

as part of the Development Agreement. An additional condition of approval will also
require language in the Development Agreement that will allow for public access to parks
and trails facilities.

57.  BDMC 18.98.140(F): An approved MPD shall contain the ainecunt of spes:
space required By any prior agreement.

As discussed in Findings of Fact No. 18B and Conclusions of Law Nos. 6, 20, 33, and 49
sbove, the MPD application contains thc emount of open space required by the
BDUGAA and the BDAOSPA.

58.  BDMC 18.98.140(¥): If an applicant elects to provide fifty percent (50%) open
space, then the applicant inay be alfowed fo vary lof dimensions as anthorized
elsewhere in fhis chapter, clusier housing, and seek additional deusity as anthorized in
Section 18.98.120(F).

The application is secking to vary lot dimensiops, cluster housing and include high- -

density residentizl housing. As discussed above, this is permitted pursuant to Section
18.98.120.F, because the Applicant hes complied with BDMC 18.98.140(F). Therefore,
compliance wilh BDMC 18.98.140(Q) is not requited. As discussed above, even if
BDMC 18.98.140(G) is construed as applying independently to those portions of the
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MPD site not included in the BDUGAA, those portions of the Villages MPD propesel not
included within the BDUGAA provide 50% of open space (33G.4 ac total). The MPD
proposal satisfies this requirement, to the extent that it applies.

59.  BDMC 18.98.150(A): An MPD shall provide on-site recreation areas and
JSacillles sufficient to meet the needs of MPD residents, exceeding or at a minimtun
consistent with levels of service adopled by the city where applicable, This shall
include providing for u coordinated system of trails and pedestrian linkages both
within, and connecting to existing or planned regional or local trail systems outside of
the MPD.

{B). The MPD permit and Development Agreement shall establish fhe sizes,
locations, and fypes of recrentlon facilities and frails to be built and also sholl establish
methods of ownership and maintenance.

A. Chapter 5 of the MPD application contains inforimation regarding proposed
recreation areas and facilities. The proposal meets the adopted levels of service with
regard to on-site parks and recreation arcas and facilities. In addifion, ug discussed in
Conclusions 15 and 24 above, the MPD includes a coordinated system of trails and
pedesirian linkages, both within and connecting to existing or planned trail systems
outside of the MPD. Therefore, the criferia in BDMC 18.98.150(A) and (B) are satisfied.

B. Based on maps included with the application, it appears that a significant armount
of trail systems will be located within the buffer areas and potentially within sensitive
areas themselves. The use of sensitive areas and their associated buffers for development
including trails and stormwater management requires appropriate mitigation and other
requirements in accordance with BDMC Section 19.10. Conditions of approval in
Exhibit C below will require that the Development Agreement include a unit trigger for
when trails need to be constructed, and establish the sizes, locations and types of
recreation facilities and trails ta be built, along with methods of ownership aund
maintenance. Further, the City, and not the Applicant, must retain discretion toncerning
when and if a lurap sum payment by the Applicant can be accepted in licu of consfructing
off-site recreational facilities. :

60. BDMC 18.98.155(A): The requirements of the Sensitive Areas Qrdinance
(BDMC 19.10) shall be the minimuon standards imposed for all sensitive areas.

The Applicant has requested a deviation from Sensitive Area Ordinance standards. This
is denied. The general authority under MPD code provistons in BDMC Ch. 18.98 to vary
development standards is superseded by the more specific requirement in BDMC
18.98.155(A). The Villages MPD must at minimum comply with the Sensitive Areas
Ordinance. A condition of approval shall be included requiring that the Development
Agreement include language providing that areas subject to the Sensitive Arcas
Ordinance are fixed at the time the mapped boundaries of sensitive areas bave been
delineated and approved by City staff. If during construction it is discovered that the

" actual boundary is smaller or larger than what was mapped, the mapped boundary shonld
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pravail. The applicant should neither benefit nor be penalized by errors or changes in the
sensitive area bounderies as the projects are developed.

61. BDMC 18.98.155(B): All development, inclnding road layout and constriction,
shall be designed, located and constructed to minimize impact of wildlife habitat arnd
migration corridors. This shail include minintizing use of culverts In preference to
opeit span crossings.

With respect to the proposed “Community Connector at Sensitive Areas™ (Figure 4-4 in
the MPD apphcannn), impacts to sensitive areas and buffers should be mitigated, if
necessary, in accordance with BDMC 19.10 at the time of actual develc:pment The
Villages MPD project overall, including road locations, has heen- de.slgned to minimize

impacts to wildlife and migration corridors as set forth above :md in the Finding of Fact -

Na. 12,

62. BDMC 18.98.160(A): Al proposed transfers of deveiopment righis shall be
consistent with the TDR program (Chapier 19.24). An MPD permit and Development
Agreement shall establish the TDR reguirements for a specific MPD. Maximum
allowabie MPD residentinl densitics can only be achieved through participation iz the
cify's TDR program as a receiving sife.

The MPD application is coosistent with the City's transfer of development rights
program. Specifics as they pertain to development right use and timing shall be included
within the Development Agreement.

63. BDMC 18.98.160(A): Property that is subject to a pre-aunexation agreement,
Development Agreement or annexation ordinance conditions relating io residential
density will have as its base densily the density designated In such agreement or
ordinance. Al other property will have as its base density the minimum density

designated in the comprekensive plan.

This criterion ig met. See Conclusion of Law No, 48 above.

64. BDMC 18.98.170(A): Street standards shall be consistent with the MPD design
gulidelines, wiiclt may deviate from city-wide street standards in order fo incorporate
"low impact development" concepis sucl as narrower pavemnent cross-sections,
enhanced pedesirian features, low lmpact stormwater facilities, and increased
connectivily or sireets and frails. Any increased operation and mainienance costs to
the city associated therewith shall be incorporated into the fiscal analysis.

Functionally equivalent standards are expected be approved on a general level in the
Development Agreement and specific deviations can be dealt with ai the site
development and design phase using the existing administrative deviation process uader
the City’s Engineering Design and Construction Standards.
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65. BDMC 18.98.170(B): The strest layout shiall be a’e.-?.‘g.‘léd fo preserve and
enhance views of Mt. Ralnier or other views identified it the city's compreliensive plan

 to the extent possible without adversely impacting sensitive areas and thelr buffers.

The criterion is satisfied. The spplication materials indicate that the Community
Connector Road and multiple parks are designed to enhance views of Mt. Rainier. There
are very limited opportunities for views of Mt. Rainier on The Villages main property.
The school site in percel F may have some views of Mt. Rainier if the arcas to the sonth
are cleared. There appears to be reasopable opportunities for views from Parcel B that
will be fiuther enbanced if the nearby tailing piles on property not owned by the
Applicant are removed in the future. A condition is included in Exhibit C below
encouraging the Appiicant 1o explors opportunities for view  erhancement and
incorporate them into the planning process.

66. BDMC 18.98.170(C): The approved street standards shall becoie part of the
MPD permit approval, and shall apply io public and private streets in all subsequant
fmplementing projecis except witen new or different standards are specifically
detennined by the cily coumncil fo be necessary for public safely.

Implementing projects shall be designed to foster the development of a street grid system.
Functionally equivalent standards are expecied be approved on a general level in the
Development Agreement and specific deviations will be addressed at the site
development and design phase using the existing administrative deviation process under
the City’s Engineering Design and Construction Standards.

67. BDMC 18.98.180(A): The stormwater mnanagement system shall enhance the
adopted standards that apply generally within the city, In order to implement the
concepts in sections 18,98.010(C}, (H), and (L), 18.98.020(B) and (C), and
I8.98.180(C). The stormwater detention system shall be publicly owned. Frovided, in
non-residential areas, the use of private vanlts and filters may be authorized where: 1)
the transmission of the steriuwater by gravity flow to a regional system is not possible
aiid 2) there Is imposed a maintenance/replacement condition that reguires vanll filters
10 be regnlarly inspecied and mainénined by ife properiy owner.

A. The criterion is met. The AESI reports in Appendix D to the TV FEIS show
conclusively that the stormwater system has been designed to locate infiltration ponds in
areas that will recharge aquifers as required by BDMC 18.98.180(C). Planning an such a
large scale has enabled the applicant fo use its land efficiently for stormwater purposes,
such as creation of a regional infiltration pond that would otherwise be segmented in
several areas and thereby increase the need to encroach and segment natural open space
end wildlife corridors. In this respect the regional nature of the facilities furthers the
purposes of BMDC 18.98.010(C). The Applicant proposes a list of low impact
development techniques, maximizing the use of permeable soils, thereby promoting
environmentally sustainable developmenl as contemplated in BDMC 18,98.010(H). The
efficiencies of using a regional stormwater system also promote compact development as
contemplated in BDMC 18.98.010(L). As further required by the criterion above, the
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Applicant propnses public ownership of the facility as identified in page 6-4 of the
Villages MPD application.

B. Conditions of approval require use of the most recent DOE stormwater manual
(the 2005 SWMMWW). They also require that in the event that new phosphorus
treatment technology is discovered and is either certified by DOE as authorized for use in
meeting requirsments of the SMMWW or is in use such that it is considered by the
stormwater engineering community as constituting part of AKART, then the Applicant
shall incorporate that new phosphorus (reatment technology in all new ponds and
facilities. These conditions provide additional compliance with the criterion above, by
ensuring that the most up tc date standards and technologies are employed to maximize
the effectiveness and efficiency of the stormwater system.

6§. BDMC 18.9&180{3): The stornnwater vianagement systemt shall apply fo

‘public and private stormwater management systems in all subsequent implemeniing

projects within the MPD, except when new or different standards are specifically
determined by the city council to be necessary for public health or safety, or as
modified as authorized in section 18.98.195(B).

The City’s storm water codes apply to both public and privale iinprovements.

69. BDMC 18.98.180(C): Opportunities to mfiltrate stormwater to the benefit of
the aquifer, incinding opportunities for reuse, shall be implemented as part af the
stornuwafter manogement plan for the MPD.

The criterion is satisfied. The stormwater management plan proposed as part of The
Villages takes advantage of the soil canditions in and around the project for infiltration,
The stormwater management plan will incorporate distributed infiliration through Low
Impact Development and a regional infiltration pond for the excess volume from the
developed site. Opportunities for water reuse are preserved with the central collection of
stormwater.

70. BDMC 18.98.180(D): The nse of smail detention/retention ponds shail be
discouraged in faver of the maxinum use of regional pouds within the MPD,
recognizing basin constraints. Ponds shall be designed with shallow slopes with native
shrub and tree lendscaping and integrated into the trail system or open space corridors
whenever possible. Small ponds shall not be allowed nnless designed as a public
amenity and it is demonstrated that transmitting the stornwater {o a regional pond
within the MPD is not technically feasible.

The criterion is satisfied. A regiona! storm water system is proposed with sensiiivity to
existing wetlands and water balance within the basins. A condition of approval requires
that stormwater ponds proposed to be included as “open space,” and must be developed
as a public amenity (i.e., safe, accessible, and aesthetically pleasing). A condition of
approval is included in Exhibit C below to require that mechanisms be identified to
integrate LID into the overall design of the stormwater system for the benefit of surface
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and groundwater resources, provided that future Homeowners' Associations bear the
increased cost of landscape maintenance that may be required as a result of use of LID.

71. BDMC 18.98.190(A): A MPD shall be served with public water and sanitary
sewer systems that:

L Emplay innovative water conservation measures including metering
technologies, irrigation technologles, landscaping and soll amendment
technologies, and reuse techinologies to reduce and/or disconrage the reliance
1pon potable water for nonpotable uses mcluding outdoor watering.

This criterion is satisfied. See Conclusion of Law No. 72 below.

2: Are designed in such a way as to eliminate or at a minimum reduce to the
greatest degree possible the relinnce upon pumps, lifi stations, and other
meckarical devices and their assaciated costs fo pravide service fo tire MPD,

A. This criterion is met subject to conditions. First, the Council recognizes that it
may be impractical in the early stages of this project to construct the regional sewer pump
station within the area identified within the application as the western expansion paccel.
Therefore, the Council concludes that an interim sewer pump station will comply with the
above criterian, provided that:

i. Routing of the gravity sewer mains is consistent with the City’s ultimate plan
for routing sewage; and

ii: No capital facility charge credit will be congidered for interim improvements.

B. In addition, for the Northern Parcel, the Villages MPD application states there
will be a point of connection in SR 169. Although that connection point will function,
abandonment of the Diamond Glen sewer pump station and connection of the new sewer
force main to the existing Diamond Glen sewer force main will be required. Continued
installations of redundant interim sewer pump stations would be inconsistent with the
criterion above, and will not be permitted. A pump station may be necessary to serve the
easternmost portion of Parcel F. Alternatively, if the property to the north has developed
or easements are obtained, the eastern area of Parcel F can be served by gravity to the
existing King County Jones Lake sewer pump station.

C. King County is in the pre-design phase of an equalization sewer storage project o
reduce the peak flow from the Black Diamond sewer service area. Currently, the City
and King County have different proposals as to where such a storage facility should be
located. When the final location is determined, the Applicant may need to shift its sewer
infrastructure to deliver sewage from The Villages to a location upstream of the existing
King County pump station G located just southwest of existing downtown Black
Diamond. A condition of & approval is added tc Exhibit C to 50 require.
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D. The Applicant shall pay the Capital Facilities Charge in accordance with BDMC
13.04.020 and 13.04.295, as they exist ar are subsequently amended. Page 8-1 of the
Villages MPD application states, “Since water use can vary significantly...projected
water use per ERU will be determined at the preliminary plat, binding site plan or site
plan approval stage and confirmed prior to Occupancy.” This statement implies that the
developer can establish heir own capital facility charge rate based on projected water use
within The Villages. While the Applicant may anticipate that households within the
Villages will use less water than other single- or multi-family households, the amount of
water used by an “equivalent residential unit” is set by the City’s water comprehensive
plan. BDCM 13.04.020. Until such time as either the City's code or the water
comprehensive plan is amended, the Applicant must pay a CFC in sccordance with the
sameé rules that apply to other development.

E. The planned projects for water service to The Villages are consistent with the
City's Water Comprehensive Plan. 1f the City and developer identify new alternatives to
distribute water to The Villages that will meet fire flow requirements, maintain redundant
looping of the water system and/or reduce the needed facilities without compromising the
level of service, the applicant shall pay the cost of a’ater comprehensive plan update if
one is needed to accommodate such alternatives prior to the next scheduled water
comprehensive plan update.

72.  BDMC 18.98.150(B): Each MPD shall develop and implement a water
conservation plan to he approved us part af the Develnpment Agreement ihat sels forih
strategies for achieving water conservation at all phases of development and at full
build out, that results in water usage that is at leasi len percent less the average water
usage in the city for residential parposes at the fime the MPD applicotion is subnsitled.
For example, if the average waler usage iy 200 gallons per equivalent residential nnit
per day, then the MPD shall implement a water conservation sirategy that will resulit in
water use that is 180 gallous per day or less per equivalent residentiol unit.

This criterion is satisfied. The water conservation plan identified on page 8 of the MPD
applications meets the requirements of BDMC 18.98.190(B) above. A condition of
approval (No. 54) will be included in Exhibit C requiring that the water conservation plan
be evaluated for its effectiveness in light of the City’s available water resources after 500
dwelling units have been constructed. At that time, additional measures may be imposed.

73.  Master Planned Deyelopment Framesyork Design Standards and Guidelines
{MPDFSG) (AEnvironmentally Sustainable)(p. 3): Te provide resource-efficient site
designt which incindes consideration for saving trees, consiructing on-site stormwater
retention/infHltration fectures, and building orientation to mmximize passive solar
heating and cooling.

This criterion is satisfied. The Villages MPD application indicates that Low Impact
Development techniques will be used for treating and disposing of stormwater. This shall
be required as a condition of approval, wherever practical and feasible. Because no
specific lot layouts are included in the MPD application, compliance or noncompliance
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with solar orientation cannot be determined at this time. . The City’s Tree Preservation
QOrdinance will assure a significant retention and/or replacement of trees.

74.  MYDFESG (AY(A): Iimplement a consiruction waste management plan to reduce
consiruction waste. Consider life-cycle environmental impacts of building materials,

This_criteion is satisfied, with the condition that the Applicant shall submit a
construction waste management plan as part of the Development Agreement.

75.  MPDXSG (AY2): Incorporate energy-saving technigues into all aspecis of
building’s design and operation.

This criterion shall be evaluated at the time of individual building permit applications.

76.  MPDFSG (A)3): Maximize water conservation by maintalning or restoring
pre-development hydrology with regard to temperature, rate, volume and duration of
Sfow; tese native specles In landscaping; recycle water for on-site irrigation use,

This criterion will be satisfied, subject to a condition requiring us= of native vegetation in
street landscaping and in parks. The Development Agreement will be required to include
a water conservation plan with performance measurements; a general Jandscape plan; and
a stormwater management plan,

77. MPDFSG (A)(4): Use measures that can miignte the effecis of potential
indoor aly quality contaminants through controlling the source, difuting the sonrce,
aud capluring the source through filtration.

This will be addressed at the time of future building permit applications.

78.  MPDFSG (A)5): Reduce overaii cormmuniiy impacts by providing connectivily
Jrom the project to the commumity; by incorporating best managenient practices for
stornivater management; by creating useable public spaces such as plazas and parks;
and &y protecting important community-tdentified viewsheds and scenic arens.

This criterion is satisfied. In addition, high pedestrian use is expected to develop east-
west along Auburn Black Diamand Road/Roberts Drive to and from The Villages and
cxisting neighborhoods to the east. The existing Roberts Drive bridge over Rocl Creek
is currently unsafe for pedestrians. A condition of approval will be included requiring
that a connecting sidewalk and safe pedestrian connection to (he programmed sidewalk in
the Morganville area be constructed, provided that a design study confirms that the
improvement is feasible from an engineering standpoint and that construction costs will
be reasoneble. Construction timing should be specified in the Development Agreement.
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79. MPDFSG (AY6): Grading plans shall incorporate best management practices
with phased grading to minimize surface disturbance and fo innintain significart
natural contours,

This criterion is satisfied, subject to a condition that will be included as a condition of
approval in Bxhibit C below, requiring compiiance withi the Fyamework Standerds end
Guidelines. Further, u condition of approval will be included requiring that, prior to the
approval of the first implementing plat or site development permit within a phase, the
Applicant shall submit an overall grading plan'that will balance the cut or fill so that the
amount of cut or fill does not exceed the other by more than 20%. This will insure that
unrecessary mining of material will not ccour and Teusa of existing materials wili be
maximized,

80. MPDFSG (BY(p. 4): Black Diagmond has a specific ltistory and setting that
involves vuried topography, an agricultural past, forested areas, mining, and a small
town scale. Care should be tahen to reflect these patieris in master planned
developments. In addition, the MPD chapter of Black Diamond’s Municlpal Code
requires that fifty percent (50%) of the total land area of ari MPD be maintained as
apen space. Praper design and integration of this open space info a development is very
inportant.

Gnidelines -
1. All master planiied developments shall include o wide range of open spaces,
including the following:
a. Sensitive environmental features and their buffers
b. Greenbells
¢. Village preens
. Parks and scliool playprounds
e, Public squares
J. Multi-purpose trails

These features should be deliberately planned fo organize ihe paflern of

development and serve as cenferpieces lo development cluster, not merely os
“leftover” spaces.

2. Open spaces shall be linked Into an overall nou-moitorized network through
sldewalks, trails and parkways. '

The overall network shall be delineated af initinl MPD approval and implanted
through subsequent plais and permit agpravals.

For reasons previously discussed, this criterion is setisfied, because the Villages MPD
proposal meets the intent of these guidelines,
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81. MPDESE (BY3): Stands of trees as an element of open space. Due 1o the
propensity of severe wind evenis in the Black Dinmond area, an MPD should .
Incorporate the preservation af larger rather than smaller stands of native trees.

This criterion is satisfied. There are forested areas proposed for retention as open space
(Campare Figure 10-]1 with Land Use Plan (Figure 3-1)). In addition, a condition of
approval is included that requires a trcc inventory prior to the development of
implementing projects so that other opportunities to preserve trees may be realized. The
City’s Tree Preservation Ordinance will also result in significant large tree retention.

82, MPDFSG (C)p. 5): Yo allow for an efficlent use of land, lower the cosi of
Infrastructure and construction, protect environwmentally sensitive areas, and maintain
asmall lown “village” character within an MPD, Development is to be integrated with
netwarks of preserved natural features and developed open space for both passive and
acfive recreational uses.

Guidelines B

1. Use of conventional, suburban-siyie subdivision design that provides little comnion
open space shall be avoided.

2. Groupings of primarily residential development of approximately 400-600 units
should be contained generatly within a guarter mile rading te support walking,
bicycling and future trausit service. Development clusters shall be surrounded by a
network of open space with a variety of recreational uses (including trails) o provide
connections between clusters.

3. Methodology for Planning Developinent in clusters.

a. environmentally sensitive areas {e be profected (including sireanms, |mfands,
stecp slopes, wildlife corridors, and their buffers) shell be identified, mapped ard used
as on orgunizing element for desien;

b. areas for development of housing and commercial development shall be
indlealed;

c. sireety and public spaces (s well as sites for public fucilities such as schools, fire
stations and other clvic structures) shall be identified;

d. lots and groups of lots with various ownerships (i.e, fee simple by occupant,
condominiwm, single ownership apartments, eic) shall be integrated with one anotler
thronghowt all phases of a project;

e. views af Mt Rainler and other desirable territorial views shall be identified aud
Integrated into site planning to maxirnize viewing from public spaces (streets, trails,
parks, plazas, etc,).

* For reasons previously discussed and as demonstrated in the layout proposed in the MPD

applications, the Villages MPD meets the intent of these guidelines; therefore, these
guidelines are satisfied.
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83. MPDFSG (D)(Ensuring Connectivity)(p. 6): To promote ease of mobility and

access wilhin all portions of the deve!opmenr
1. Pedestrian Cotinectivity

a. Similar to a traditional symall town, services und commnion
spaces shall be easily accessible to residents on foot. Off-street
pedestrian tralls are to be provided as a network througher the
development. Pedestrian connectlons shall be provided where cul-de-
sacs or other dead-end streets are nsed,

As conditioned, the criterion'is satisfied. The MPDs propose an integrated trail network
that connects all portions of the development, including up to the commercinl portions of
the projects. In addition, high pedestrian use is expected ta develop east-west along
Auburn Black Diamond Road/Roberts Drive to and from The Villages and existing
neighborhoods to the east. The existing Roberts Drive bridge over Rock Creek is
currentty unsafe for pedestrians. A condition of approval will be included requiring that
a connecting sidewalk and safe pedestrian connection to the programmed sidewalk in the
Morganville area be constructed, provided thal a design study confirms that the
improvement is feasible from an engineering standpoint and that construction costs will
be reasonable, Construction timing should be specified in the Development Agreement,

84. MPDESG (DY2)(a): The system of streels shall demoustrate a high degree of
both vehicular and pedesirian connectivity, allowing residents and visitors multiple
choices of movement. Isolated and dead-end pockeis of development are not desired.

As depicted in Figure 4-1 of the MPD applications, the proposals depict only &m
“approximate” and basic “skelcton” of a future street system and deseriptions of slreet
types including cul-de-sacs. The trail networks depicted in Chapter § of the applications
provide more detail. The vehicular and pedestrian circulation plans proposed by the
Applicant exhibit several connection points to edjoining properties, thus demonstrating a
high degree of connectivity as required by the criterion ebave. Therefore, this criterion is
satisfied. For clarification, page 4-26 of the MPD application refers to a connection point
to Green Valley Road. This i3 construed as in error, because the connection is not
depicted in the Land Use Plan and the FEIS assesses a direct connection to SR 169.

85. MPDESG M)(2)(b). Cul-e-sacs shall be avolded unless there are no other
alfernafives. '

Ne cul-de-sacs are proposed at this MPD level of design. Regulations and conditions of
epproval require consistency with the MPDFSG at all stages of development; therefore,
this criterion is satisfied.
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86. MPDFSG(E)(Mixing of Housing)(p. 7}: To encourage a diversity of

population and househaolds withit Black Diamond through a range of cholces in
housing types and price.

Guidelines

1. MPD’s skall include various types of housing, such us:

a.-2. {Not listed here; refer io Deslgn Guidelines for complete text.]

2, Each cluster of development shall include a variety of unit types and
densitles. :

As noted previously, it is not clear what the exact housing mix in the MPD project will

- be. As previously noted, a condition of approval is included requiring compliance -with

this gnideline. In addition, a condition of approval is also included requiring that the
Development Apreement contain specific targets for various types of housing for each
phase of development so that this requirement does not become perpetually, deferred from
ane phase to the next. So conditioned, this criterion is setisfied.

87. MPDFSG(E)3): For Single Family developments, alley access lo garages is .
desired. Direct driveway access to streefs should only occur if there are no other
alternatives.

Page 3-30 of the MPD application materials indicates that front loaded single-family
homes will, “form the majority of the residential typology™ within The Villages MPD.
To assure this, a condition of approval is included requiring that detached single family
dwelling units shall be alley ioaded, except where site conditions prevent alley loading or
cause alleys to be impractical as determined by the City, in its reasonable discretion.
However, while alleys provide convenience and o clean streetscape, the City may not be
able to cover the additional cost of policing the alleys and maintaining double public
street frontage. Therefore, for alleys or auto courts serving less than 20 lots, the alleys
and auto courts be privately owned and mainlained.

88. MPDFSG(E)(4): Large apariment complexes and other repetitive howsing types
are discouraged. Apartmenis shonld replicate features found in Single Family
Residentinl areas (i.e., garages associated with individual units, individual outdoor
entries, internal driveway systems that resemble standard sireets, elc.).

This level of detail is more appropriate at the Development Agreement and implementing
permit issuance. Compliance with this guideline is required as a condition of the
Development Agreement., As so0 conditioned, this criterion is satisfied.
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89, MPDESG(Creating Neighborliood Civic/Commercigl Centers)(p. 8): Ta
conveniently concentrate services and activities to serve multiple residential clusters,

Guidelines -

1. Civic/Commtereial Centers shall be lecated fo serve gronpings of
clusters as well as pass-by iraffic in order to support an array of shops
and services,

2. Sucit centers shall be anchored by a public green space and, ideally, a
public building such as a schoo! or meeting hetl

The proposed Town Center and uses on Parcel B satisfy this provision. Although the

- proposed nllowed uses in the various land use categoties indicate the potential for small

scale (neighborhood) commercial development occurring in  the residential
classifications, actusl locations are not defined at this time. Commercial areas should be
identified on the Land Use Plan through a future amendment to the MPD. Proposed
parks are located in araas which comply with this guideline.

91. MPDYSG(¥Y3): Upper story housing above retail or commercial space is
strongly encouraged within Civic/Commercial Centers.

Development parcels V11 and V12, with approximately 160 dwelling units, are propesed
as a mixed use componeat of the Town Center.

92, MEDTSGEWInterfuce with Adjoining Development)(p. 9): To ensnre u

transition in development intensity at the perimeter of MPD projects.
Guidelines.

i Where individual lot residential development is located along the
boundary of an MPD, lot sizes shall be no less than 75% the size of the
abutting residential zone or 7200 sq. fi., whatever Is Iess.

2 Miuclti-family and nou-residential land uses should tuclnde a
minimnm 25 Jt. wide dense vegetative buffer when located along the
borundary of an MPD,

3. When there is no tntervening development proposed, a ntintimum
25 f1. wide dense vegetative buffer should be provided betiveen muain
entrance or access roules into an MPD and asty adjoining residential
development.

Compliance with these standards will be required at the time of implementing projects.
As so conditioned, this criterion is satisfied. In addition, the minimum buffer along the
eastern border of development parcel V13 should be 50 feet. Existing vegetation should
be retained and aupmented with native plantings. The minimum buffer along the western
border of development parcels V1, V2, V10, V15 and V20 should be 50 feet. These
parcels comprise the northemn part of the main property and Figure 3-1 already depicts
these areas as open space tracts. Existing vegelation should be retained and augmented,
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except for construction of the planned regicnal trail with native plantings. The Applicant
does propose trails for the 50 foot westem border buffer. See MPD application, p. 5-27.

93.  MPDFEFSG{A)( Sireets)(p. 10): Te establish a safe, efficient and attractive street
network that supporis multiple choices of circulation, including waling, biking, transit
and movor vehicles.

L. Connectivity

n, The sfreet luyont shall create a network that promotes convenient
and efficient traffic circulation and is well connected to other existing
Clty sireeis. | :

A. The criterion is satisfied. The new Pipeline Road, the South (Community)
Connector and the North Connector through parcel B will provide new efficient
transportation Jinks that will avoid having to increase existing roads to 4 or 5 lanes. The
network of trails and bike lanes will provide altemgte means for local travel. The
connection points to surrounding urban zoned properties will provide for future
cannectivity. Also see previous discussion regarding the extension of the Community
Connector to SR 169. )

2 Design

a. The lnyont of streets should relate to a community-wide focal
point. :

B. This criterion is satisfied. The street design does provide for a neighborhood
focal point at the elongated roundabout near The Villages center.

b. A consisient overall [andscape theme should be uiilized, with
variations provided lo indicate passage ihrougl areas of different use,
densities, topography, etc.

C. The MPD application includes a variety of street sections, which can be unified

through a landscape theme that emphasizes the vse of native plant species.

¢ Limit ihe use of backyard fences or solid walls along arterinl
Streels.

D. Compliance with this standard will be required at the time of implementing
projects.

3 Reduced Pavement Widths
a. Pavement widths should be minimized 1o slow vehicxlar speeds

and maintain o area friendly to pedestrians and non-motorized users.
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E. The City street standards were adopted in June of 2009, with reduced widths to
address this goal. The Villages proposed streets are very similar to the City’s standerd
streets, but in some cases are wider. The design standards will be established through the
Development Agreement and the administrative deviation process provided for in the
Engineering Design and Construction Standards,

4. Low-Impact Design

a. Sformwater runoff should be reduced through “natural”
fechnigues: flush curbs, blo-filtratlon swales, use of drought-folerant
vegetation within wiedians and planting strips, ete.

F. This criterion is satisfied as discussed above.

5. Traffic calming methods shoald include:
* Roundahouis
s Traffic Clrcles
*  Chicanés
‘o Corner bulbs

G. Two roundabouts are proposed along the Community Connector.  Staff
recommends that traffic calming measures be explored with each implementing
dovelopment action, at the discretion of the Public Waorks Directar.

6. Lanes and Alleys

a. Access fo rear residential gurages and commercial loading and
service areas shall be available through lanes and alleys.

H. As noted, the application materials indicate that the majority of homes will be
“front loaded lots,” which is inconsistent with this guideline. The recommended
conditions of approval require that homes have alley access except where site conditions
prevent alley loading or cause alleys to be impractical as determined by the City, in its
reasonable discretion. Further, es noted above, in order to balance the impact of the
added street maintenance and the proposed street standards with higher maintenance
costs, all alleys and auto courts serving 20 units or less shall be maintained by the Master
Developer or future Homeowners Assaciation(s).
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7. Non-motorized Circulation
a. All streets shall luchnide either sidewalks or frails on at least one
side of the street. Design streels to be “bicycle” friendly.
8. Street Landscaping
a. All streets shall include native and/or drought-tolerasnt vegetation
{irees, shrubs and groundcover) planted within a strip abutting the
curb or edge of pavement, Native aud/or drought-tolerant vegetaiion
shall alse be used within all medians.

L Compliance with these standards will be reguired at the time of
implementing projects. The details of these design features will be resolved through the
Development Agreement and the design deviation process. The City does not have
adequate funds to manage street landscaping; a condition of approval included in Exhibit
C requires that future Homeowners' Association(s) be required to maintain the street-
side landscaping. '

9. On-Strect Parking

a. Curbside parallel parking shall be included along residential
strecis. Parallel or angle parking should be included within non-
residentinl aress,

J.  The proposed street standards indicate that parallel parking will be available
nlong residential sireets. Compliance with these standards will also be required at the
time of implementing projects.

94, MPDUSG@B)( Sidewalks)p. 11):
B. Sidewalks

Infent
Gridelines
L. Width

a. The mininun clear patlovay shall generaily be between 5 ft and 8
N, depending upon adjacent lantd nses and anticipated activily levels.

2. Lighting .

a. Al lighting shall be shielded from the sky and surrounding
development and shell be of a consistent design throughout varlous
clusters of the developneent.

3. Furnishings

a. Street furnishings iucluding seating, bike racks, and waste
receptacles shall be located nlong main streels in Civic/Conunercial
arens.

b. Furnishings serving specific businesses (onidgor seating) will
require a building setback and shall maintain a minirmnn passable
width of the sidewalk,

e. Maiibox stations shall be designed to be architecturally compatible
with the development in which they are located
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The Villages proposal provides & gocd network of trails, sidewalks and bike lanes
within the project ifself. A safe sidewalk link is needed and will be required from
The Villages to Morganville (current west Black Diamond) along the Aubum Black
Diamond Road/Roberts Drive. The area of greatest concern is the narrow bridge over
Rock Creek. Complinnce with these standards will be required at the time of
implementing projects.

95. MPDFSG(CY Walkways and Tralls)(p. 12):

Intent

To provide safe, continuons pedestrian linkages throughout and sensitive to the
‘project site, open to both the public and project residenis.

A. The Villages proposal provides intemmal safe continuous pedestrian linkages with
sidewalks and trails. With the one additional off-site sidewalk pedestrian link along
Aubomn Biack Diamond Road/Roberts Drive, this guideline will be met.

Gitidalines
I Locaticu

a. Walloways and trails shall be integrated with the overall open space network
as well as proyide access from individuai properties. Trall routes shail lead fo
major coxnmunity activity centers such as scltools, parks and shopping areas,

B. Staff finds that the proposal meets the intent of this guideline.

2 Width
a. Not less than 8 feet wide 1o alfow for nusltiple modes of nse.

C. Both §-foot-wide hard and a 6-foot-wide soft surface trail {ypes ure proposed
within the project (see page 5-29 of the application). A 5-fool-wide boardwallk trail
section is also proposed for limited use. The MPD proposal meels the intent of this

guideline, with the exception of the soft-snrface trail which is proposed to be 6 feet in

width.

3. Materials

a. Walkwayps connecting bnildings nnd hardscaped common spaces shall have a
paved surface.

b, Trails throughort the development and counecting to larger landscaped
common spaces shall be of ot least a semi-penineable material,

D, The MPD proposal meets the intent of this guideline as proposed and the
requirement will be enfurced for implementing projects.
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96. MPDYSG(nn, 13-18):
Text not included.

The remaining design guidelines in the MPDFSG concemn design requirements for site
plan and building permit level development that are not addressed at this stage of
development review. While the staff report references some specific design standards
propased by the Applicant, these do not warrant analysis at this stage of review because
the conditions of approval below exclude those proposals from the scope of the MPD
approval. As to land use, the conditions of MPD approval limit the proposal to the land
use plan map (Figure 3-1 in the MPD applications), description of categories (beginning
on page 3-18), and target densities. BDMC 18.98:110-and the conditions of approval

- both require application of the MPDFSG for implementation projects. Deferral of the site

plan and building level of MPDFSG review for implementing permits will not
compromise the ability to comply with those standards, :

97.  Iiternmtional Fire Code, 2006 Edition

BDMC 18.98.080(AX1) requires the MPD to comply with all adopted regulations,
which includes the International Fire Code. The requirements below are necessary at
this stage of project review to assure compliance with tha Fire Code.

Access:  All Fire Department access roads should be required to meet the
International Fire Code, specifically Section 503 (Fire Department Access Roads) and
Appendix D (Fire Deparhment Access Roads). Generally this requires that all roads
be at least 20 feet in unobstructed width with 13 feet 6 inches of unobstructed vertical
clearance across the entire road surface, If fire hydrants are located on the Fire
Department access road, then the roads must be at lenst 26 feet in width. The
proposed street designs include some elements (e.g., “auto courts”) that do not
comply with this standard. Per the Fire Code, road grades should not exceed 10
percent, All portions of the first floor exterior walls of structures should be within
150 feet of approved fire apparatus access roads (especially with high density
housing, multi-family and commercial occupancies).

More than one means of access and egress is required per the International Fire Code
2006 ed. Appendix D Section D107. Specifically D107.1 states: “Developments of
ane or two family dwellings where the number of dwelling units exceeds 30 shall be
provided with separate and approved fire apparatus access roads and shall meet the
requirements of Section D104.3..."

Parls and Open Spaces: Separation of combustible stroetures and vegetation must
be provided to prevent potential wildland fires from the east and south from spreading
to structures. This separation will vary with types of structures and the natural
vegetation and will be evaluated at the time of implementing project approval.
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Access to Parl/Open Space Tralls: To allow for Fire Department access to medical
emergencies and small fires involving nalural vegetation within the open space and
park trails, these trails to be wide enough to allow for passage of the Fire Department
off-road “Gatar” and wheeled stretchers.
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EXHIBIT C
CONDITIONS OF AYPROYVAL
The Villages MPD

GENERAL

1. Approval of the MPD is limited to the terms and conditions set forth i in the City Council’s
written decision, and does not include approval of any other portion of the MPD set forth in the
application.

2. After approval by the City Council at an open public meeting and after a public hearing
as required by law, a Development Agreement shall be signed by the Mayor and all property
owners and lien holders within the MPD boundaries, and recorded, before the City shall approve
any subsequent implementing permits or approvals. Any requirements deferred to the
Development Agreement in this decision shall be integrated into the Agreement prior to any
approval of subsequent implementing permits or appravals,

3. The Phasing Plan of Chapter 9 of the MPD application is approved, with the exception of
the bonding proposal at p. 9-3 and the proposal for off-site trails at p, 9-2 (to the extent not
already considered a regional facility) and parks at p. 9-10, and except as otherwise noted in
these conditions of approval.

4. The Decvelopment Agreement shall specify which infrastructure projects the applicant
wil) build; which projects the City will build; and for which prajects the applicant will be eligible
for either credits or cost recovery and by what mechanisms this shall occur.

5. The Development Agreement shall specifically describe when the various components of
permitling and construction must be approved, completed or terminated (e.g., when must open
spuce be dedicated, plats recorded, and utility improvements be accepted by the City).

6. The Developmenl Agreement shall include language that defines and identifies a “Master
Developer.” A single Master Developer shall be maintained through the life of the Development
Agreement. The duties of the Master Developer shaii inclide at least the following: a) function
as a single point of contact for City billing purposes; b) function as a single authority for
Development Agreement revisions and modifications; ¢) provide proof of approval of all permit
applications (except building permits) by other parlies prior to their submittal to the City; and d)
assume regponsibility for distributing Development Agreement entitlements and obligations and
administering such.

7. The City shall have the ability but not the obligation to administratively approve off-site
projects that would atherwise be compromised if they cannot be completed prior to approval and
execution of the Development Agreement. In these instances, the applicant shall acknowledge in
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writing that the appraval of any such applicable projects does not in any way abligate the City to
incur obligations other than those specifically identified in the approved pemmits for the
spplicable project. :

B. The applicant shall submit a construction waste management plan for inclusion in the
Development Agreement.

9. Homeowners Association(s) conditions, cavenants and restrictions (CCRs) and/or the
proposed Architectival Review Committee shall be required to allow the use of green
technologies (such s solar panels) in all buildings. In addition, the CCRs shall include
provisions, to be enforced by the HOA, prahibiting washing of cars in driveways or other paved
surfaces, except for commercial car washes, and limiting the use of phoesphorous fertifizers in
common areas, so as to limit phosphorous loading in stormwater.

TRANSPORTATION

10. Over the cowrse of projeci build out, construct any new roadway alignment or
intersection improvement that is: (a) depicied in the 2025 Transportation Element of the adopted
2009 City Comprehensive Plan end in the City’s reasonable discretion is (i) necessary to
maintain the City’s then-applicable, adopted levels of service to the extent that project traffic
would cause or contribute to any level of service deficiency es determined by the City’s adopted
level of service standard, or (ii) to provide access to or oirculation within the project; (b)
functionally equivalent to any suid alignment or improvement; or (c) otherwise necessary to
maintain the City’s then-applicable, adopted levels of service lo the extent that project traffic
would cause or contribute to any level of service failure as determined by the City’s adopted
level of service standard, or to provide access to or circulation within the project, as determined
by the City in its reasonoble discretion based on the monitoring and modeling provided for in
Conditions 25 and 20 below, The Development Agreement shall specify for which projects the
applicant wili be eligible for either credits or cost recovery and by what mechanisms this shall
occur, Any “functionally equivaleni” realignment that results in a connection of MPD roads to
Green Valley Road shall be processed as a major amendment to the MPD.

* 11, The City shall create, at the expense of the Applicant, a new transportation demiand
model for this project for use in validating the distribution of project traffic at the intervals
specified in Condition No. 17. The new model shall-incorporate, at an appropriately fine level of
detail, and at a minimum, the transportation network from the northern boundary of the City of
Enumeclaw on SR 169 through the City of Maple Valley to the northern limits of that city. The
new model shall include the intersections studied in the FEIS, together with the fallowing
additions: all existing principal and minor arterials in Black Diamond, Covington and Maple
Valley and the unincorporated arcas between these cities and specifically including the Kent-
Black Diamond Road; additional study intersections at SE 231" Street/SR 18 westbound ramps,
SR 169/SE 271st Street and SR 169/SE 280th Street in Maple Valley. External trips may be
caplured by any valid methodology including overlaying the new model onto the existing Pugel
Sound Regional Council transportation model. The new model must be validated for existing
fraffic, based on actual traffic counts collected no more than two years prior to mode] creation.
Key 1o the success of the new model is a well-coordinated effort and cooperation among the
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cities of Black Diamond, Maple Valley and Covington, the. Applicant, King County and the
Washington State Department of Transportation. Although the specific assumptions ultimately
made in the model may be the subject of differences in professional judgment, the City. Couneil’s
goal is that, notwithstanding these differences in judgment, the model will be comprehensive and
therefore acceptable to all parties, The City Council therefore directs staff in preparing the
model to work within the spirit of openness and cooperation with these other agencies and the
Applicant, and similarly requests that other agencies and the Applicant join with the City of
Black Diamond staff in working together in the same spirit for tha common good..

12. The new demand model must take into account recent traffic counts, current and
proposed Jand uses as defined in the applicable Comprehensive Plans areas covered in the study
area, and existing speed limits on all roadway links included in the model’s roadway network.
The model must be run with currently funded transportation projects for each affected
jurisdiction as shown in the applicable 6-year Transportation Improvement Plans and with
transportetion projects shown in the applicable 20-year Transportation lmprovement Plans which
projects are not funded but are determined to have a reasonable likelihood of obtaining funding
besed on consultation with each jurisdiction. ~

13. The pew model must contain a mode split analysis that reflects the transit service plans
of Sound Transit, Xing County Metro and any other transit provider likely to provide service in
the study area. This mode split analysis should include an estimate of the number of project
residents likely to nse the Sounder and to which stations these trips might be attributed. This
analysis must be presented to the City, the applicable transit agencies, and the jurisdictions in
which trips are likely 1o use park and ride, Sound Transit parking garages or other facilities,

14. The new madel must include a reasonable intemal trip capture rate assumption. The
agsumed internal Lrip capture rate must be based upon and justified by en analysis of the intemal
trip capture rates suggested by the currently applicable ITE publication as well as infonmation
concerning actual internal trip capture rates in other master planned developments with similar
land use mixes in Western Washington. Any subsequent revisions to the model should include
the realized trip capture rates for the project, if available,

15. Intersection improvements outside the City limits may be mitigated through measures
set forth in an agreement between the developer and the applicable agency. Where agreement is
possible, the developer shall enter into traffic mitigation agreements with impacted agencies
outside the city that have projects under their jurisdiction in the list below, and the agreement
shiall be incorporated as part of the Development Agreement. or as an addendum to an adopted
Development Agreement. Any agreement so incorporated supersedes all other conditions and
processes that may set mitigation measures and that are contained in the MPD Conditions or
Development Agreement. If an agreement is not reached, the projects identified below shall be
added to the regional project list and included as part of the Development Agreement, and the
developer and the City shall agree on reasonable time frames for construction (for projects
loceted within the City of Black Diamond and subject to Condition No. 10), or Applicant
payment of its proportional costs toward construction of projects located outside of Lhe City of
Black Diamond.
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Exhibit 6-1
Intersection Improvements

Study Intersection Jurisdietion Mitigation
9E 288th Street/216th Avenue SE | Black Diamond Sigpalize. Add NBR. turn
' pocket.

SE 288th Street/232nd Avenue SE | Black Diamond Add NBR turn pocket and
provide a refuge for NBL
turning vehicles on EB
approach.

SR 169/SE 288th Street WSDOT Signalize, Add NBL tumn
pocket. Add second SBT
lane (SBTR).

SE Covington Sawyer Road/ 216th | Black Diamond Add EBL, NBL and SBR

Avemue SE tum pockets.

SE Aubum Black Diamond Road/ | King County Provide a refuge for NBL

218Bth Avenue SE turning vehicles on EB
approach.

SE Aubuwm Black Diamond Road/ | Black Diamond Signalize. Add WBL turn

Lake Sawyer Road SE pocket.

SE Aubum Black Diamond Road/ . | Black Diamond Roundabout.

Morgan Street

SR 169/Roberts Drive Black Add second SBT and NBT

Diamond/WSDQT | lanes. Add SBL and NBL
turn pockets.

SR 169/SE Black Diamond Black Add second SBT and NBT

Ravensdale Rond (Pipeline Road) | Diamond/WSDOT | lanes. Add SBL tum pocket.

SR 169/Baker Street Black Signalize.

Diamond/WSDOT
SR 169/Lawson Road Black Signalize. Add SBL turn
Diamond/WSDOT | pocket.

SR 169/Jones Lake Road (SE Loop | Black Signalize. Add WBL, NBL,

Connector) Diamond/WSDOT | and SBL turn pockets,

SR 169/5R 516 Maple ' Add second NBL tum

Valley/WSDOT pocket,
SR 169/SE 240th Street Maple Add additional SBT lane on
Valley/WSDQOT SR 163 from north of 23 1st
treet to Witte Road. Add
SR 168/ Witie Road Maple e
Valley/WSDOT
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SR 169/8E Wax Road Maple 169/240th Street.
: Velley/WSDOT
SR 169/SE 231st Street Maple
Valley/WSDOT
SR 169/8R 18 EB Ramps Maple
Valley/WSDOT
SR 516/SE Wax Road Covington/WSDOT | Add second SBL, WBR, and
NBL turn pockets.
SR 516/168th P1 SE Covington/WSDOT | Add NBL end EBR. turn
- pockets.
SR 516/Covington Way SE Covington/WSDOT | Optimize signal timings.
SE 272nd Sticet/160th Avenue SE | Covington/WSDOT | Signalize.
SE Kent Kangley Road/ Landshurg | Maple Valley/King | Add SBL turn pocket and
Road SE County provide a refuge on WB
approach for SBL tutning
vehicles.
SR 169/SE Green Valley Road WSDOT Signalize.
SE Auburn-Black Diamond Road/ | King County Provide a refuge on EB
SE Green Valley Road approach for NBL turning
. vehicles.
SR 169/North Connector Black Signulize. Add second SBT
: Diamond/WSDQT | and NBT lane. Add EBL,
EBR, SBR, and NBL turn
pockets. End edditional
NBT lane 1,000 feet north of
intersection,
Lake Sawyer Road/Pipeline Road | Black Diamond Signalize. Add EBL, WBL,
) NBL, and SBR tumn pockets.
SE Auburn Black Road/Annexation | Black Diamond Signalize. Add EBL, EBR,
Road WBL, NBL, and SBR tumn
pockets.
SR 169/South Canncctor Black Signalize. Add SBR and
Diamond/WSDOT | NBL tumm pockets,

16.  If (a) the City of Maple Valley does not appeal or challenge the MPD Approval for

the Villages MPD, (b) the City of Maple Valley does not appeal or challenge the MPD Approval
for the Lawson Hills MPD, (c) the Cily of Maple Valley does not appesl or challenge the
Development Agreement for the Villages MPD, (d) the City of Maple Valley dees not appeal or
challenge the Development Agreement for the Lawson Hills MPD, the Applicant shall provide
the following mitigation for the City of Maple Valley, which as to the identified mitigation
supercedes the mitigation projects listed for the City of Maple Valley in Condition 15 abave,
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For purposes of this condition, the percentage of the mitigation project to be coniributed by the
Applicant to the City of Maple Valley is shown for each project. All references to percentages
constitute the combined contribution shere of the Villages and Lawson Hills projects,

Project A: Contribute 25.3 percent loward one additionel southhound through iane on SR 169
from SE 231st Street to Witte Road. Add a second eastbound to southbound right-tum lane
on SE Wax Road (double right turn lanes). Upgrade signal equipment to be able to run ihe
eastbound right furn phase with northbound protected left turn phase at the same time.

Project B: Contribute 26.1 percent toward one additional southbound through lane on SR 169
from SE Wax Road through the intersection at SR 169/Witte Road SE. The curb lane will
become a right tum lane. The southbeund approach to this intersection will be one mHght turn
Jane and two through lanes.

Project C: Contribute 66.6 percent toward a second northbound to westbound lefi-turn lane
(300 ft) on SR 169 and a second westbound to southbound left-turn lane (400 f) on SE 240th
Street. Widen SE 240th Street west of SR 169 to add a second westbound lane (500 1t).

Project E: Contribute 37.2 percent toward a second southbound lane on SR 169 from Witte
Road SE to SE 244th Street and a second northbeund lane on SR 169 from 1,000 feet south
of SE 240th Street to Wiite Road SE.

Project F; Contribute 63.2 percent toward installation of a traffic signal at the intersection of
SR 169/SE 244th Street. .

Project G: Contribute 50.8 percent toward a second southbound lane on SR 169 from SE
244th Street to SE 264th Street. Construct a sccond northbound ]nne on SR 169 from SE
2641h Street to 1,000 feet north of SE 264th Street,

Project H: Contribute 59 percent toward a second southbound Jane on SR 165 from south of
SR 516 to SE 271st Street. '

Praject I: Contribute 54.6 percent toward a signal equipment upgrade at the intersections of
SR 169/SE 2641h Streel, SR 169/SR516, and SR 169/3E 271st Street to be able to coordinate
these three signals, and sef the signal cycle length at 140 seconds.

Project J; Contribute 61.25 percent toward a second southbound lane on SR 169 from SE
2713t Sireet to SE 280th Street and a3 second northbound lane on SR 169 from 1,000 feet
south of SE 271st Street to SB 271st Street.

Project K: Contribute 58.4 percent toward a sccond southbound lane on SR 169 from SE
280th Street to Maple Valley's south City limit,

Project L: Contribute 6.8 percent toward a new three-lane road (one eastbound and two
westbound lanes) on the SE 271st Street alignment between SR 169 and SR 516. Add a
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second northbound to westbound lef turn lane (200 ft) on SR 169 and a signal at SR 516/SE
271st intersection. : _

Project W: Contribute 29.9 percent toward widening SR 516 to 4/5 lanes from 216th Ave SE
to the west City limits of Maple Valley. Add a second westbound lane on SR 516 to 1,000
feet east of 216th Ave SE.

Project X: Contribution 29.9 percent toward reconfiguration of the northbound approach to
SR 516/216th Ave SE to include one left-turn lane and one left and right-tun share lane.
Increase the left tum pocket length to 270 feet. Modify signal to accommodate easibound
right-turn phase overlapping with northbound phase.

Project Y: Contribute 13.5 peroent toward & second westbound lane on SE 240th from 500
feet west of SR 169 (see Project C) to Witte- Road if and when the City of Maple Valley
obtains all the remaining funding nccessary for completion of Project Y (exaept for the
contribution of the Applicant).

Project Z: Contribute 13.5 percent toward a 2-to-3 lane extension of SE 240th Street
between Wax Road and Witte Road if and when the City of Maple Valley obtains all the
remaining funding necessary for completion of Project Z (except for the contribution of the
Applicaat).

17. &  Atthe point where building permits have been issued for 850 dwelling units at the
Villages and Lawson Hills together, and again at such phase or interval deteonined by the City
Council following completion of the review called for by this condition, the City shall validate
and calibrate the new transportation demand model created pursuant to Condition 11 above for
the then-existing traffic from the Villages and Lawson Hills together. The calibration may
include an assumption for internal trip capture rates as sct forth in Condition 14 above, rather
than actual intemnal trip capture rates, if an insufficient amount of commercial development has
been constructed at the time of the validaiion/calibration required herein. The City shall then run
the model to estimate the trip distribution percentages that will result from the next vpcoming
phase or interval of MPD development, and to nssign the estimated trips from that phase or
interval to the intersections identified in Condition 11 above.

b.  Using the trip distiibution and trip assignment yielded by the transportation
demand model validation and calibration required in subsection (a) above, the City shall
conduct an intersection operations analysis of the transportation levels of service (LOS) for
the intersections identified in Condition 11 above, and shall issue findings, conclusions and a
recommendation as provided below. The intersection operations analysis shall determine
whether then-existing, adopted PM peak hour intersection levels of service are met, and
whether the then-cxisting, adopted PM peak hour intersection levels of service are projected
10 be met by the time of the next validation/calibration/operations analysis identified by the
City Council pursuant to subsection {(a) above. The intersection operations analysis for
existing conditions must take into account the then-existing peak hour factor; the analysis for
the next identified phaose or interval of development must be based on 'a reasonable
assumption (justified by reasonable traffic engineering praclice) as to the future peak hour
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factor, and contain a sensitivity analysis to identify the effect of such peak hour factor
assumption. If the findings and conclusions determine that the then-existing, adopted PM
peak hour LOS will not be met, they shall also determine whether the projects set forth in
Conditions 15 and 16 rbove adequately mitigate the impacts resulting from the failure to
meet the adopted LOS. If the findings and conclusions determine.that failure to meet
adopted transportation LOS will not be adequately mitigated, they shall also recommend
such additional measures necessary to adequately mitigaie the impsets reasonably
attributable to the MPD projects’ failure to meet the adopted LOS,

c. The review identified in subsections (a) and (b) above, may be performed
concwrent with a preliminary plat application held on either the Villages or Lawson
Hills-implementing- plat, and the City review may incorporate relevant portions of any
SEPA documents prepared for the implementing plat which analyze cumulalive MPD
impacts.

d.  When the review thresholds identified in subparagraph a above have been
reached, the City sholl issue written notice to the Master Developer(s) to each submit within
90 days review decumentation summarizing their respective project impacts and compliance
with mitigations and conditions to date, as well rs any additional information the City deems
necessary to perform the transportation demand model validation/calibration and/or
intersection operations analysis, In addition, the Master Developer(s) shall sach pay a
proportionate share of the validation/calibration/operations analysis costs incurred by the
City. If.a Master Developer fails to submit satisfactory periodic review docuruentation
regarding its project within the 90-day period after notice has been issued as required
hersin, further permits shall not be approved for that MPD until the required
documentation has been submitted.

e. Not later than 90 days following the City’s completion of the
validation/calibration/operations analysis, the City Director of Community Development shall
consalt with other affected jurisdictions as to the review enalysis results, obtain any inpui
such jurisdictions wish to provide, issue the City's proposed findings, conclusions and
recommendation, and at the close of the 90-day period, the City shall meet with the Master
Developer(s) to review the proposed findings, conclusions and recommendation and identify
what improvements the Master Developer(s) plans to construct. Witbin 14 days of the City
meeting with the Master Developer(s), the City shall finalize its findings, conclusions and
recommendation and shall provide mailed notice to all Parties of Record on the Villages MPD
and/or the Lawson Hills MPD that the review has been issued.

f.  The City’s demand model validation and calibration called for by subsection (a)
abave, and the interscetion operations analysis called for by subsection (b) above, (the “periodic
review analysis™) shall result in written findings and ‘conclusions plus a recommendation for
new future permit conditions and mitigations for the Villages and/or Lawson Hills, as required.
Proposed conditions and mitigations applicable to future permits and associated mitigation
within either or both projects shall be revised if the City finds that the conditions or mitigation
measures imposed pursuant to the City's standards in effect at the time of MPD approval have
resulted in an unsatisfactory level of mitigation, either because the degree of mitigation is
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inadequate or the quantity of fmpact demonstrated to be attributable to MPD development
exceeds levels predicted. New permit conditions and mitigations impesed for cumulative
impacts through the periodic review process shall comply with the following standards and
limitations: )

1. No new standards or requirements shall be imposed upon property in any
plat recorded within 60 months of MPD approval to the extent that such standards or
requirements would affect infrastructure serving said property also constructed within the
60-month timefraome.

ii. Performance standards more stringent than thosc contained io the originel
MPD permit shall not be imposed.

ifi. No retrofitting or major modification shall be required for facilities
properly installed in accordance with MPD permits unless such is delermined necessary to
avoid a threat to public health or safety or a new significant adverse environniental impact,
and such impact or threat cannot be-mitigated by requirements imposed vpon or downsizing
of MPD development yet to be constructed.

iv. New conditions and mitigations shall be limited to those shown to be
necessary as a direct result of the MPD development, and such mitigation must be reasonable
and achievable without compromising other MPD permit requirements.

v. Conditions and mitigations applicable to a MPD shall be modified only to
the extent that cmnulative impacts are demonstrated to be the result of development of such
project. If cumulative impacts have been demonstrated to exist but cannot be attributed
golely to the MPDs, or allocated between the twa MPDs, responsibility for mitigation shall
be apportioned equitably in a proportionate or pro-rata share, For purposes of this condition,
“proportionate share” shall mean the ratio of the combined Villages and Lawson Hills MPD
project PM peak haur trips projected to use the intersection compared to the total number of PM
peak hour trips expected to use the intersection. Any mitigations or conditions imposed shall
specify clearly which project and which portion thereof to which they apply.

g. The Villages Master Developer, the Lawson Hills Master Developer, or any
other party of record may appeal the periodic review analysis within 21 days of the date of its
issuance by filing an appeal statement with the Community Development Director, plus a fee
in the amount then applicable to an administrative appeal of a SEPA threshold determination.
The appeal statement shall specify in detail the errors alleged to exist in the periadie review
analysis and any appeal proceedings shall be limited to analysis of such allegations.

h. If one or more timely appeals are filed of the City’s periodic review analysis,
they shall be heard and decided by the Hearing Examiner within 90 days of the date the appeal
is filed. The hearing shall be limited to the issues included within the written appeal
statement. Participation in the appeal shall be strictly limited to the City, the Applicant and
parties who timely filed complete written appeal statements and paid the appeal fee, The
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appellant shall baar tha burden of proof in the appeal. The periodic reviev analysis shall be
upheld on appeal unless found to be clearly erroneous based on the record as a whole.

i.  The Hearing Examiner's decision on the periodic review analysis shall be a final
decision appealable under the Land Use Petition Act, Chapter 36.70C RCW,

i~ If no timely appeai of the periodic review aualysig is received, its findings,
conclusions, snd recommendation shell become final and non-appealable 21 days after
issuance. If an appeal is filed, the time required for determination of such appeal shall be
excluded from the approval period for any MPD permit and preliminary plat in effect on the
date of issuance of the periodic review analysis,

18. The responsibilities and pro-rata shares of the cumulative transportation mitigation
projects shail be established in the two Development Agreements, which must cover the
complete mitigation list and be consistent with one another. (Traffic impacts were studied based
on the cumulative impacts of The Villages and the Lawson Hills MPDs. These various projects
have a mutual benefit and need crossing over between them.)

19. For each potenlial signal, first consider and present a conceptual design for a
roundabout as the City’s preferred method of intersection contral. [FEIS Mitigation Measure]

20. A iransportaiion monitoring plan shall be established as part of the Development
Agreement using the prajects identified in the list included in Condition 15 (and as that list is
modified as a result of the periodic review process),-and including trigger mechanisms
acceptable to the City. The monitoring plan shall ensure that construction of improvements
corumences before the impacted street or intersection falls below the applicable level of service,
provided that for projects within the State right-of-way, the monitoring plan shall cstablish
timing for commencement of only engincering and design of improvement and shall not
including deadlines for commencement of construction.

21. Implementing projects shall be designed to foster the development of a street grid.

system throughout the project.

22. [In arder to balance the impact of the added street maintenance and the proposed street
standards with higher maintenance costs, all auto courts serving 20 units or less, and all alleys
shall be private and maintained by the Applicant or future Homeowners' Association(s). The
Development Agreement shall provide that, in the event that the Applicant or future
Homeowners' Association(s) fails to maintain such auto cowrts and/or alleys, the City may enter
onto the property, repair or maintain the alleys or autocourts as the City determines in its
reasonable discretion is necessary, and collect the costs of such repair or maintenance from the
Applicant or Homeowners® Association(s), as applicable. The Development Agreement shall
also provide that, to secure repayment, the City may lien the individual lots within the
subdivision in which the alley ar antocourt is located.

23. The applicant or future Homeowners’ Assaciation(s) shall be required to maintain all
street side landscaping, unless otherwise agreed upon by the City, and the Applicant or future
Hemeowners’ Association(s). The Development Agreement shall provide that, in the event that
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the Applicant or future Homeowners’ Association(s) fails to maintain such sireet-side
landscaping, the City may enter onto the property, repair or maintain the landscaping as the City
determines in its reasonable discretion is necessary, and collect the costs of such maintenance
from the Applicant or Homeowners’ Association(s), as applicable. The Development Agreement
shall also prowde that, to secure repayment, the City may lien the individual lots w:thm the
subdivision in which the street-side landscaping is located.

24, Traffic calming measureg shall be explored with each implementing development
action and implemented at the discretion of the Public Works Director.

25, The monitoring plan required by these conditions shall require the applicant to model
the traffic impicts of a' development phase before submitting land use applications for that phase,
in order to determine al what point a street or intersection is likely to drap below the City’s
adopted level of service. The monitoring plan shall provide for the timing of commencement of
construction of projects identified in Condition 15, as well as the amendments to the scope of
said projects and/or additions to Condition 15's project list as determined by the City in its
reagsonable discretion as necessary to maintain the City's adopted levels of scrvice in offect at the
time of the modeling, 1o the extent that project traffic would cause or contribute to any level of
service fajlure as determinéd by the City’s adopted level of gervice standard. In the event of a
disagreement between the applicant and the City about the timing of construction of a
transportation project under the monitoring plan, and if the monitoring plan does not already
include peried modeling, the applicant shall also monitor traffic levels midway through each
phase to determine if the traffic generation, trip distribution and assignment patterns are
developing as expected.

26. Reserve a site within the commercial area on either the north or south side of Aubum-
Black Diamond Roead for a future park and ride Iot. [FEIS Mitigation Measurc] The site shail be
of sufficient size to nccommadate parking for the number of vehicles identified in the mode-split
analysis in the new transportation demand model as set forth in Conditien No. 14 above,

27. No more than 150 residential units shall be permitted with a single point of access. 300
unils may be allowed on an interim basis, provided that a secondary point of access is provided.

28. The Development Agreement shall define a developiment parcel(s) beyond which no
further development will be allowed without complete construction of the South Connector.

29. Prior to the first implementing project of any one phase being approved, a more
detailed implementation schedule of the regional infrastructure projects supporting that phase
shall be submitted for approval. The timing of the projects should be tied to the number of
residential units and/or square feet of commercial projects.

30.. The applicant shall apply road design speed control and traffic calming measures so
that ineppropriate speeds are avoided on neighborhood streets,

31. The timing of the design and alignment of the Pipeline Road shall be included as part of
the Development Agrcement.
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32. Provided a study confirms engineering feesibility and reasonable and customary
construction costs, a connecting sidewalk and safe pedestrian connection to the programmed
sidewalk in the Morganville area shall be required along Roberts Drive. Construction timing
should be specified in the Development Agreement. The City and applicant shail work in good
faith to seek grants and other funding mechanisms to construct the improvement. The applicant
shall otherwise be responsible for construciion costs fo (he extent authotized by law.

33. a.  The City shall commission a study, at the Applicant’s expense, on how to Jimit
MPD traffic from using Green Valley Road, and which shall include an assessment of traffic
calming devices within the existing improved right-of-way. The study shall also include an
analysis and recommended mitigation ensuring safety and -compatibility of the various uses of
the road. All reasonable measures identified in the study shall be incorporated into the
Development Agreement together with a description of the process and timing required for the
Applicant to seek permits from King County should King County allow installation of the
improvements, and with a proviso that none of the measures need to be implemented if not
agreed to by the Green Valley Road Review committee.

b. A Green Valley Road Review Committee shall be formed. The committee shall
consist of {wo representatives of the Applicant, one representative of the City, and two
representatives of the community. If additional community members or representatives of King
County desire to parficipate, they may do so, but only two community members shall have a vote
on the committee regarding any mafter. The Committee shall meet as needed, and specifically
shall meet to review the study required by Condition 33(a) and attempt to reach ngreement on
whether any suggested traffic caliming devices should be provided. If the community members
of the Green Valley Road Review Committee decide apainst the traffic calming measures, then
the Applicant need not construct them. The Committes shall also meet to review the plan to
prohibil or discourage the use of Plass Road. The Applicant shall be responsible, st its expense,
for drafting a report to the City Council regarding the Committee’s findings on the traflic

calming devices and on Plass Read.

34. a.  The Development Agreement shall address which traffic projects will be built by
the developer, which projects will be built by the City and what projects will qualify for cost
recavery.

b. The Applicant agrees to work in good feith with the City, King County and
residents on Plass Road to develop a plan 1o prohibit or discourage the use of Plass Road as a
connection to Green Valley Road. The Applicant will apree to vacate a portion of Plass Road

-through the Villages property 1o assure no connectivity to the South Connector roadway towards

Green Valley Road, provided the City, King County and Plass Road rasidents support the road
vacation.
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NOISE

35. Each implementing development shall include a plan for reducing short term
construction noise by employing the best management practices such as minimizing construction
noise with properly sized and maintained mufflers, engine intake silencers, engine enclosures,
and turning off equipment when not in use. [FEIS Mitigation Measure]

36. Stationary construction equipment shall be located distant from sensitive recciving
properiies whenever possible. Where this is infeasible, or where noise impacts would still be
likely to occur, portable noise barriers shall be placed around the equipment (pumps,
compressors, welding machines, etc.) with the opening directed awaey from the sensitive
receiving property. [FEIS Mitigation Measure]

37. Ensure that all equipment required to use backup alarms utilizes ambient-sensing
alarms that broadcast a warning sound loud enough to be heard over background noise, but
without having to vse a preset, maximum volume. Alternatively, use broadband backup alarms
instead of typical pure {ons alarms. [FEIS Mitigation Measura]

38. Require operators to lift, rather than drag materials wherever feasible. [FEIS
Mitigation Measure]

39. Substitute hydraulic or electric models for impact tools such as jackhammers, rack ‘

drills and pavement breakers, wherever feasible. [FEIS Mitigation Measure]

40. Electric pumps shall be specified whenever pumps are required. [FEIS Mitigation
Measure]

41. The developer shall establish a noise control “hotline” to allow neighbors affected by
noise to contact the City and the construction contractor to ask questions or to complain gbaut
viclations of the noise reduction propram. The noise reduction program is established by
conditions 35 through 40 and 42-43. Whether the noise reduction program has been violated
shall be determined by the City in its reasonable discretion. Failure to comply with the noise
reduction program shall result first in a warning and one or more continuing failures may result
in cessation of construction activities until the developer provides an acceptable solution to the
City that will reasonably achieve the intent of the noise reduction program and allow
construction to continue. Nothing in this condition shall be construed as limiting or altering the
City's authority to enforce its noise regulations.

42, If ";Sile driving becomes necessary, impact pile-driving shall be minimized in favor of
léss noisy pile installation methods. If impact pile ‘driving is required, the potential for noise
impacts shall be minimized by strict adherence to daytime enly. [FEIS Mitigation Measure]

43. Work hours of operation shall be cstablished and made part of the Development
Agresment
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44, "To provide construction nolse attenuation for existing residenis ndjoining the Villages
development, the following condition shall apply to Villages development parcels V1, V2, V10,
V13, VIS5, V20, V49, V57, V60, and V71, For each of the designated parcels, the Applicant
shall:

n.  offer to meet with the affected existing resident(s) to seek a mutval agreement
about mitigation to be provided, or if mutuel apreement cannot be reached, then,

b.  the Applicant shall have the choice to provide either;

i.  mitigation consisting of a buffer, trail easement or other separator between
the edge of the development parcel and the properly boundary that is 100-feet wide, provided
that trails, recreational facilities, stormwater facilities and similar uses otherwise permitted for
the MPD are allowed inside the 100-foot area, or

ii. mitipation consisting of all of the following:

(A) a construction noise attenuation barrier (i.e, a berm, wall, or
combination of the two) on the development parcel, provided that if a buffer or trail easement
less than 100-feet wide adjoins the development parcel, the barrier may be placed within that
areq; )

(B) design, sizing and placement of the noise attenuation barrier in a
manner intended to reduce noise from long-term construction activities (i.e., activilies lasling 6
months or longer, such as construction hauling and including the loading/unloading of dump
trucks);

(C) payment to the City for its costs in commissioning a study to evaluate
the noise barrier design and placement shall be prepared by the Applicant, at its expense, and
submitted for review and approval by.the City;

(D) the noise study shall evaluate whsther noise from long-term
construction activities will comply with the enviroomental noise limits in WAC 173-060-040,

and if the noise study concludes that an on-site noise barrier cannot effectively control long-term’

construction noise to the degree that it complies with the WAC noise limits outside the adjoining
existing homes, additionel mitigation measures intended to reduce interior sound levels will be
evaluated,

(B) any additional noise mitigation yneasures determined to be effective at
reducing  interior sound levels (i.e., providing a reduction of exterior-te-interior noise
transmission at least 7 dBA meore than provided by the existing building envelope) shall be
implemented so long as the adjoining owner provides permission if the mitigation requires work
on their property, and

(F) at the Applicant’s discretion, the noise barrier may be temporary (i.e.,
removed after construction on one of the designated parcels is complete) or permanent,

, Mitigation under section (b)(ii) shall be installed before construction activities
begin an the designated development parcel. In the event that lands adjacent to any of the
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designated development parcels are acquired by the developer of the MPD, thig condition shall
not appiy as to the acquired lands.

45. A Noise Review commiltee shall be formed. The committee shall consist of two
representatives of the Applicant, one representative of the City, and two representatives of the
community. If additional community members desire to participate, they may do so, but only
two members shall have a vote on the committee regarding the annual report. The Committee
shall meet nt lesst once a year, and no more than six times per year. The Noise Review

committee shall review and evaluate compliance with the noise conditions imposed upon the

Villages MPD. The Committee shall endeavor to reach mutual agreement (i.e., a 5-0 vote) on

the contents of an annual report to be filed with the City Council. The Applicant shall be -

responsible, st its expense, for drafting the annual report. The annual report will swmnmari