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I. INTRODUCTION 

Ellen Kritzman wanted to create a "parallel universe" to Island 

Landmarks, and take control without bothering with the corporation's 

bylaws, officers and directors. She solicited checks from her followers, 

deposited them in the Island Landmarks bank account without authority 

and without notice to the corporate treasurer, picked a date, place and time 

for a special meeting of her followers to "vote out" the legally constituted 

Island Landmarks board; wrote her own anonymous and undated "notice" 

of a "special meeting" of her followers without consulting the secretary, 

board or officers of Island Landmarks, and then had her followers "vote 

out" the board; she even voted proxies where necessary to insure that all 

of her followers voted as she demanded, even though she did not provide 

the proxies to the corporate secretary as required by the bylaws. When the 

real Island Landmarks board refused to go along with her strong arm 

tactics, she initiated this law suit, claiming to be Island Landmarks. 

The Superior Court properly decided that under the undisputed 

facts, and the law embodied in the Island Landmarks bylaws, no proper 

notice of the "special meeting" was given and the purported election of a 

new board was void. Therefore, this court should affirm the trial court's 

judgment granting Respondent's Motion For Summary Judgment. 
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II. STATEMENT OF THE CASE 

Island Landmarks is a Washington non-profit corporation that 

owns the Mukai Farm and Garden in Vashon, Washington. Mary J. 

Matthews, J. Nelson Happy, Owen Ryan, Ken DeFrang and Ellen 

DeFrang were elected directors of the corporation on September 16,2010. 

(Dec. of Mary J. Matthews at pg. 1, CP 520). At all times material hereto 

Mary J. Matthews was President and Treasurer and J. Nelson Happy was 

Vice President and Ken DeFrang was Secretary. 

Over the last 11 years, Mary J. Matthews and J. Nelson Happy 

have personally advanced more than $300,000 to pay the operating 

expenses of Island Landmarks, including real property taxes, utilities, 

insurance and labor to maintain the house and garden (Dec. of Mary J. 

Matthews at pg. 1, line 24, CP 520). Ellen Kritzman, whose total financial 

commitment to the organization in 11 years has been $25.00, (Dec. Ellen 

Kritzman, pg. 5, line 17, CP 304), leader of the Kritzman Group, once 

served on the board of Island Landmarks, but resigned when the 

organization's fundraising efforts failed in 2000. (In fact, the bylaws of 

Island Landmarks in effect on June 4, 2012 were approved by Ellen 

Kritzman when she was a member of the board on December 11, 1995). 

(Dec. Ellen Kritzman, pg. 2, lines 3-9, CP 301.) 
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Sometime in 2012, Ellen Kritzman, Glenda Pearson and Lynn 

Greiner developed a tightly orchestrated and quietly executed secret 

scheme to take control of the board of Island Landmarks. (Dec. Mary J. 

Matthews at pg. 2, line 5, CP 521). Ms. Kritzman, in possession of 

corporate records obtained (without legal authority) from the corporation' s 

former Treasurer, Stu Highet in 2009, knew the organization's bank and 

bank account number, enabling her to clandestinely deposit 51 checks 

gathered from her followers into the corporate bank account (Dec. Ellen 

Kritzman, pg. 6, lines 21-22, CP 305) without the knowledge of the 

corporation's treasurer, Mary J. Matthews, or the knowledge of any other 

officer or director of the organization. Ms. Kritzman personally endorsed 

at least 15 of the checks, even though she had no authority to do so. 

The intent of the Kritzman Group was to secretly create 

"members" of Island Landmarks loyal to them for the purpose of calling a 

"special meeting" of these hand selected "members" to vote the Kritzman 

Group in as officers and directors, and the incumbent officers and 

directors out. As part of the scheme, Ellen Kritzman mailed an undated 

and anonymous "Notice of Special Meeting" only to her hand selected 

"members" (without reference to the organization's official membership 

list) and to the incumbent board. (Dec. of Mary J. Matthews pg. 2, lines 

12-18, CP 521). The Kritzman Group did not ask Island Landmarks 
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Secretary, Ken De Frang, to send a notice of a special meeting to the 

members of record, nor did Mr. De Frang "refuse or neglect" to do so. 

(Dec. of Ken De Frang pg. 1, lines 19-24, CP 551). (As discussed below, 

this procedure was mandated by Island Landmarks bylaw 2.7.) 

In her declaration, Ms. Kritzman states that " . . . [O]n May 24, 2012 

I mailed a Notice ofthe Special Meeting, which I had drafted .... ", and 

"[o]n May 26, I telephoned Ken DeFrang to ask if he received notice of 

the special meeting and . .. I asked him if he wanted originals of the 

membership forms so, as he admitted to me, he wasn't obligated to report 

this to Matthews." (Dec. Ellen Kritzman, pg. 7, lines 3-9, CP 306) As 

shown below, Ms. Kritzman's statement is an admission of facts that are 

dispositive ofthis case, including the fact that she did not contact secretary 

De Frang until after she sent out her notice without asking the secretary to 

do so, as required by the bylaw. 

The "special meeting" was held at a place, (Land Trust Building on 

Vashon Island), time (7 p.m.), and day (Monday, June 4,2012), selected 

by Ellen Kritzman, not the secretary. None of the incumbent board 

members attended the meeting. (Dec. of Mary J. Matthews at pg. 2, lines 

18-20, CP 521). The purportedly "new members" voted in person and by 

proxy. (Dec. Ellen Kritzman, pg. 7, line 17 CP 306). Because the meeting 

was kept secret, no proxies were filed with the Secretary of the 
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corporation before or at the time of the meeting. (Dec. of Ken De Frang at 

pg. 1, line 21-24, CP 551.) 

The Kritzman Group filed its Complaint on June 18,2012, seeking 

a judicial declaration that it was the lawful board of Island Landmarks, 

followed by its First Amended Complaint filed on July 12,2012; 

Respondents tiled their Motion for Summary Judgment on July 27, 2012, 

based solely on the First Amended Complaint. The Kritzman Group then 

filed its Motion To Amend Complaint on September 14,2012 and its 

Motion for Partial Summary Judgment based solely on its Second 

Amended Complaint the same day. (The trial court had not granted leave 

for the Kritzman Group to file its Second Amended Complaint.) 

On October 12,2012 the Kritzman Group filed its Response to 

Respondent's Motion for Summary Judgment and a hearing was held by 

the Superior Court on November 1, 2012. At the hearing, the Kritzman 

Group did not ask the court to rule on its Motion to Amend Complaint, nor 

did it seek an adjournment to allow the court time to rule on the motion to 

amend and to give Respondent time to respond to the Second Amended 

Complaint. Instead, the Kritzman Group proceeded with the hearing 

without the Second Amended Complaint being before the court. On 

November 4,2012 the court entered its orders granting Respondent's 
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Motion For Summary Judgment and denying Plaintiff's Motion For Partial 

Summary Judgment. Judgment was issued on November 15, 2012. 

In its Judgment, the trial court granted Respondent's motion for 

summary judgment dismissing the First Amended Complaint because, 

based on the uncontroverted facts, the purported election of the Kritzman 

Group as directors was invalid as a matter of law, finding that the 

Kritzman Group did not give proper written notice of the proposed special 

meeting through the corporate secretary as required by the bylaws of 

Island Landmarks. Therefore, the filing of this suit was not authorized by 

a majority of the legally elected board of Island Landmarks, 

(Respondents) and was therefore ultra vires and was properly dismissed as 

a matter of law. 

III. AUTHORITIES AND ARGUMENT 

A. There are no genuine issues of material fact relevant to 
Respondent's Motion for Summary Judgment. 

The Kritzman Group does not dispute any of the facts set out in the 

Respondents' Statement of the Case, but merely make allegations in their 

brief which are either not supported by any citation to the record or are 

contained in declarations obtained to support their Motion For Partial 

Summary Judgment based on their Second Amended Complaint which 

was never before the trial court. 
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In the Superior Court, Respondents moved to strike these 

declarations because they are legally insufficient and not admissible in 

evidence; therefore they should be disregarded by this court because they 

were not before the trial court and are also irrelevant to the issues raised in 

this appeal. (CP 411-414). The Kritzman Group's statement of the case 

does not comply with RAP 1O.3(a)(5) which requires a "fair statement of 

the facts ... without argument." 

Also, the Kritzman Group, who in their brief failed to assign error 

to the Superior Court's finding that the case involved no genuine issue of 

material fact, now attempt to argue that there is a genuine issue of material 

fact that precludes summary judgment. In her declaration, Ellen Kritzman 

admits that: "[O]n May 24, 2012 I mailed a Notice of the Special 

Meeting, which I had drafted ... " and [o]n May 26, I telephoned Ken 

DeFrang to ask ifhe received notice of the special meeting and ... I asked 

him if he wanted originals of the membership forms for his records; which 

he declined, stating he 'would let it go' with regard to receiving 

membership forms so, as he admitted to me, he wasn't obligated to report 

this to Matthews." (Dec. Ellen Kritzman, pg. 7, lines 3-9, CP 306). 

The Kritzman Group asserts that the purported factual dispute is: 

" ... did Mr. DeFrang decline to cooperate with the members about the 

special meeting?" (App. Br. 30). Although the trial court did express 
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consternation over the logic of the Kritzman Group's argument at the 

summary judgment hearing, this Court reviews the record de novo, 

(Washington Images Services, LLC v. Washington State Dept. of Revenue, 

171 Wn 2d 548, 555; 252 P.3 rd 885 (2011)) and the trial court's justifiable 

confusion about the meaning of this argument is irrelevant to the 

determination of the issues on appeal by this court. What is relevant is the 

admission that Ms. Kritzman did not offer to provide the corporate 

secretary with the membership roster of her followers until days after she 

had sent the meeting notice; her admission that she allegedly belatedly 

offered to provide him with the names and addresses of her followers 

which proves that she acknowledged that under the organization's bylaws 

the secretary must be provided with this information, and her further 

admission that she never gave the secretary the names and addresses of 

her followers. 

Besides being an irrelevant issue, because the Kritzman Group's 

brief failed to assign error to the Superior Court's finding that the case 

involved no genuine issue of material fact as required by RAP 10.3(a)(4), 

they have waived this issue and it should not be considered. Greater 

Harbor 2000 v. City of Seattle, 132 Wa.2d 267; 937 P2d 1082 (en bane, 

1997). 
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Furthennore, as an adjunct to their assertion that there is a factual 

issue, the Kritzman Group also argues that Respondents cannot assert that 

"the new members were not 'members of record' when the board secretary 

refused to cooperate", citing East Lake Water Association v. Rogers, 52 

Wash App. 425, 426; 761 P2d 627 (Div. 3 1988). In that case, the court 

held that the secretary/treasurer of a nonprofit corporation, who was 

responsible for mailing out notices of membership and directors meetings, 

was equitably estopped from challenging capital assessments approved at 

a membership meeting based on his own alleged failure to mail out proper 

notices of the meeting. 

In this case, however, the corporate secretary, Ken DeFrang, did 

not refuse to cooperate with Ms. Kritzman; she had already sent out the 

anonymous and undated meeting notice to her followers before she 

contacted him and she never requested Mr. DeFrang to send out the notice 

as required by bylaw 2.7. Therefore, East Lake Water Association has no 

relevance to this case and the trial court properly found that there were no 

controverted facts which would preclude summary judgment in favor of 

Respondents. 
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B. The Superior Court correctly found that the Kritzman Group did 
not properly notice a special meeting of members pursuant to 
Island Landmarks' bylaws. 

The Island Landmarks bylaws were not complied with by the 

Kritzman Group and therefore the purported election of directors and 

officers was invalid. 

The law governing a nonprofit corporation's bylaws is set out in 

the Washington Nonprofit Corporation Act, which is based on the Revised 

Model Nonprofit Corporation Act. l The starting point in this case is RCW 

24.03.070, Bylaws: " ... The bylaws may contain any provision for the 

regulation and management of the affairs of a corporation not inconsistent 

with law or the articles of incorporation.,,2 Therefore, bylaws are the 

internal law of a corporation; they have the effect of a statute. (State 

ex. rei. Lee v. Goldsmith Dredging Co., 150 Wash. 366, 368 (1928)). In 

1 The Model Nonprofit Corporation Act ("Revised Model Act") is a comprehensive set of 
statutes that can be adopted by states to regulate the establishment and operation of 
nonprofit corporations within their jurisdictions. The Revised Model Nonprofit 
Corporation At was adopted in 1987 by the Subcommittee on the Model Nonprofit 
Corporation Law" of the Business Law Section of the American Bar Association. The 
model act describes both the requirements for registration with the state, and what must 
be included in an acceptable set of Articles of Incorporation and Bylaws. The Revised 
Model Act has been adopted, in whole or in part, in Arkansas, Indiana, Mississippi, 
Montana, North Carolina, South Carolina, Tennessee, Washington and Wyoming. 
Nearly half the states, while not formally adopting the Act, follow the Act in general 
terms. 

2 RCW 238.02.060 provides: "(4) The bylaws of a corporation may contain any 
provision for managing the business and regulating the affairs of the corporation to the 
extent the provision does not infringe upon or limit the exclusive authority of the board of 
directors under RCW 238.08.01O(2)(b) or otherwise conflict with this title or any other 
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Washington, bylaws also have the force and effect of a contract. Child v. 

Idaho He·wer Mines, Inc., 155 Wash. 280 (1930). 

When an association is incorporated, it adopts bylaws, sometimes 

referred to as private laws, "Bylaws are the rules and regulations or private 

laws enacted by the corporation to regulate, govern and control its own 

actions, affairs and concerns and its shareholders or members and its 

directors and officers with relation to each other and among themselves in 

their relation to the corporation." (8 Fletcher eyc. Corp. § 4166). And, as 

the court ruled in East Lake Water Assn. v. Rogers, supra: "Where a 

meeting of a nonprofit corporation is not in accordance with its bylaws, its 

proceedings are void. State Bank v. Wilbur Mission Church, 44 Wash.2d 

80,91-93,265 P.2d 821 (1954)." 

Here, Island Landmarks' bylaws 2.5, 2.6, 2.7 and 3.18 (approved 

by Ellen Kritzman when she was a member of the board of Island 

Landmarks) control. These bylaws (copies of which are attached hereto as 

"Exhibit A") are: 

2.5 Special Meetings. The President, any two (2) members of the Board, 
or not less than ten percent (10%) of the members entitled to vote at such 
meeting, may call special meetings of the members for any purpose. 

2.6 Place of Meetings. All meetings of members shall be held at the 
principal office of the corporation or at such other place within or without 
the State of Washington designed by the President, the Board, by the 

law, the articles of incorporation, or a shareholders' agreement authorized by RCW 
23B.07.320." 
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members entitled to call a meeting of members, or by a waiver of notice 
signed by all members entitled to vote at the meeting. 

2.7 Notice of meetings. Written notice of any annual or any special 
meeting of the members stating the place, day, and hour ofthe meeting
and in case of a special meeting, the purpose or purposes for which the 
meeting is called shall be given by the secretary or persons authorized 
to call the meeting to each member of record entitled to vote at the 
meeting. Such notice shall be given not less than ten (10) nor more than 
fifty (50) days prior to the date of the meeting. At any time, upon the 
written request of not more than ten percent (10%) of the members entitled 
to vote at the meeting, it shall be the duty of the Secretary to give notice 
of a special meeting of members to be held at such date, time and 
place as the secretary may fix, not less than ten nor more than thirty-five 
days after receipt of such written request, and if the Secretary shall 
neglect or refuse to issue such notice, the person or persons making 
the request may do so and may fix the date, tome [stet] and place for 
such meeting. If such notice is mailed, it shall be deemed delivered when 
deposited in the official govemment mail properly addressed to the 
member at his or her address as it appears on the records of the 
corporation with postage thereon paid. (Emphasis added.) 

3.18 Removal. At a meeting of members called expressly for that 
purpose, one or more Directors (including the entire Board) may be 
removed from office, with or without cause, by two-thirds of the votes cast 
by members then entitled to vote on the election of Directors represented 
in person or by proxy at a meeting of members at which a quorum is 
present. 

The Kritzman Group argues that the Superior Court's decision 

should be reversed, based on the following arguments: 

I. Bylaw 2. 7 authorizes either the secretary or the members to 

provide notice of a special meeting to the other members because 

it states that "persons authorized to call the meeting ,. can give 
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notice. Bylaw 2.5 authorizes at least 10% (?lthe members to call a 

5pecial meeting. (App. Br. 13). 

Response: Bylaw 2.7 does not authorize the Kritzman Group to give 

notice of a special meeting because: 

a. They are not members. 

Bylaw 2.2 provides that membership "is open to all persons 

who have an interest in promoting historic preservation or 

architecture, landscape and heritage of Vashon and Maury Islands 

situated in King County, Washington." Although Ellen Kritzman 

deposited $25 for each of her followers in the Island Landmarks 

bank account, no membership applications were completed and 

provided to the corporation, and therefore there is no evidence in 

the record that Ms. Kritzman's followers had an interest in the 

specified purposes of Island Landmarks or that their names were 

used with their consent,3 therefore, they are not qualified as 

eligible to be members. 

b. They are not "persons authorized to call the 

meeting." 

3 The Revised Model Act, Sec. 6.01. Admission (a) The articles or bylaws may establish 
criteria or procedures for admission of members. (b) No person shall be admitted as a 
member without his or her consent. 
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The Kritzman Group are not "persons authorized to call the 

meeting" under bylaw 2.7 because pursuant to bylaw 2.5, the only 

"persons" authorized to call a special meeting are the President and 

any two members of the board. Therefore, only Mary Matthews, 

or two board members including Ken De Frang, Owen Ryan, Ellen 

De Frang, and J. Nelson Happy had the right to call a special 

membership meeting as "persons.,,4 

c. Even if they are members, they are not "members 

entitled to vote." 

The Island Landmarks bylaws do not specifically define 

what is necessary for a member to be entitled to vote.5, However, 

several bylaws set out corporate regulations that are relevant. 

4 RCW 23B.0 1.400 provides: "(23) 'Person' means an individual, corporation, business 
trust, estate, trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, or any other legal or 
commercial entity." 

5 The Revised Model Act, Sec. 7.07. Record Date - Determining Members Entitled to 
Notice and Vote. (a) The bylaws of a corporation may fix or provide the manner of 
fixing a date as the record date for determining the members entitled to notice of a 
members' meeting. If the bylaws do not fix or provide for fixing such a record date, the 
board may fix a future date as such a record date. Ifno such record date is fixed, 
members at the close of business on the business day preceding the day on which notice 
is given, or if notice is waived, at the close of business on the business day preceding the 
day on which the meeting is held, are entitled to notice of the meeting. (b) The bylaws of 
a corporation may fix or provide the manner of fixing a date as the record date for 
determining the members entitled to vote at a members' meeting. If the bylaws do not 
fix or provide for fixing such a record date, the board may fix a future date as such a 
record date. Ifno such record date is fixed, members on the date of the meeting who are 
otherwise eligible to vote are entitled to vote at the meeting. (Emphasis added.) 
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Bylaw 4.9, Treasurer, provides, 

The Treasurer shall have charge and custody of and be 
responsible for all funds and securities of the corporation; receive 
and give receipt for moneys due and payable to the corporation 
from any source whatsoever, and deposit all such moneys in the 
name of the corporation, in banks, trust companies or other 
depositories selected in accordance with the provisions of these 
Bylaws; and in general perform all of the duties incident to the 
office of Treasurer and such other duties as from time to time may 
be assigned to him or her by the President or the Board. 

Ellen Kritzman deposited her followers' checks in Island 

Landmarks' bank account without authority and without the 

treasurer's knowledge or consent, thus no proper receipts were 

issued to prospective members, nor could the treasurer give the 

names and addresses to the secretary to add to the membership list. 

Furthermore, Ellen Kritzman admits that she did not 

provide her followers' names and post office addresses to the 

secretary, but kept this infonnation secret from him until days after 

her notice was mailed. Under bylaw 4.8, only the secretary "shall 

... keep record of the post office address ... of each member" and 

bylaw 2.7 requires that notice of a special meeting must be 

"properly addressed to the member at his or her address as it 

appears on the records of the corporation." 

Therefore, because the prospective members' names and 

addresses were not added to the corporation's membership list, it 
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was impossible for the secretary to give any notices to them and he 

could not perfonn his legal obligation under this bylaw to "see that 

all notices are duly given in accordance with the provisions of 

these bylaws or as required by law.,,6 The requirements of the 

bylaws track the record date to determine a shareholder list for a 

special meeting provided for in RCW 23B.07.020.7 

Because the Kritzman Group's names and addresses were not on 

the organization's membership list, they were not members of record and 

therefore not "members entitled to vote" and had no standing to call a 

special meeting of members pursuant to bylaw 2.5. Thus, they could not 

give notice of a special meeting under bylaw 2.7. 

2. The plain language of the second part of bylaw 2.7 in speaking of 

"requesting " notice provides an optional alternative to the first 

part - it allows members to delegate the notification duty to the 

6 Without access to the official membership list there is no way to determine under bylaw 
2.5 if ten percent of the members entitled to vote have called a special membership 
meeting. 

7 RCW 23B.07.020 provides: (I) A corporation shall hold a special meeting of 
shareholders: (a) On call of its board of directors or the person or persons authorized to 
do so by the articles of incorporation or bylaws; or (b) Except as set forth in subsections 
(2) and (3) of this section, if the holders of at least ten percent of all the votes entitled to 
be cast on any issue proposed to be considered at the proposed special meeting deliver to 
the corporation's secretary one or more demands set forth in an executed and dated 
record for the meeting describing the purpose or purposes for which it is to be held, 
which demands shall be set forth either (i) in an executed record ... (4) If not otherwise 
fixed under RCW 23B.07.030 or 23B.07.070, the record date for determining 
shareholders entitled to demand a special meeting is the date of delivery ofthe first 
shareholder demand in compliance with subsection (I) of this section. 
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secretGlY should they so desire. The assistance of the secretary is 

optional but not mandatory. (App. Br. 24). 

Response: Only the second part of bylaw 2.7 specitically applies to 

notices to be sent by "ten percent of the members entitled to vote at the 

meeting" and these requirements were not met. 8 

a. The Kritzman Group did not give the secretary a written request to 

gi ve notice of a special meeting to each member of record entitled 

h . 9 to vote at t e meetmg. 

b. The secretary did not neglect or refuse to issues such notice. 

c. The secretary did not send a notice "properly addressed to the 

member at his or her address as it appears on the records of the 

corporation." 

8 Ellen Kritzman admits in her declaration that she did not send her undated and 
anonymous notice to "each member of record" as she did not use the organization's 
membership list but only sent notices to her followers and the incumbent board. 

9 The Revised Model Act, Sec. 7.02. Special Meeting. (a) A corporation with members 
shall hold a special meeting of members: (1) on call of its board or the person or persons 
authorized to do so by the articles or bylaws; or (2) except as provided in the articles or 
bylaws of a religious corporation if the holders of at least five percent of the voting power 
of any corporation sign, date, and deliver to any corporate officer one or more written 
demands for the meeting describing the purpose or purposes for which it is to be held. (b) 
The close of business on the thirtieth day before delivery of the demand or demands of a 
special meeting to any corporate officer is the record date for the purpose of determining 
whether the five percent requirement of subsection (a) has been met. (c) Ifa notice for a 
special meeting demanded under subsection (a)(2) is not given pursuant to section 7.05 
within thirty days after the date the written demand or demands are delivered to a 
corporate officer, regardless of the requirements of subsection (d), a person signing the 
demand or demands may set the time and place ofthe meeting and give notice pursuant 
to section 7.05. 

RESPONDENTS' BRIEF - PAGE 17 



The bylaw's requirement that the "ten percent" must give notice 

through the secretary makes sense; otherwise 11 members could designate 

11 places, times and dates of their own choosing, resulting in confusion 

and the inability of the members to establish a quorum. Under a correct 

interpretation of the bylaw, the secretary decides these matters so that an 

orderly meeting can be held. 

Finally, there is no optionality about the requirements of bylaw 

2.7, which provides in part: " ... it shall be the duty of the Secretary to 

give notice of a special meeting of members to be held at such date, time 

and place as the secretary may fix." (Emphasis added.) "Shall" must be 

construed as a mandatory command, see American Heritage Dictionary 

1598 (4th Ed. 2000) (defining "shall" as (1) a. "Something that will take 

place or exist in the future ... b. Something, such as an order, promise, 

requirement, or obligation: You shall leave now. He shall answerfor his 

misdeeds. The penalty shall not exceed two years inprison.·'). Or, in the 

words of our Supreme Court, " ... the general rule [is] that "shall" is 

presumptively mandatory." State v. Krall, 125 Wn.2d 146, 148,881 P.2d 

1040 (en banc 1994). 

Simply stated, as the Superior Court ruled, the role of the secretary 

in giving notice ofa special meeting of members is mandatory, not 

optional, under bylaw 2.7. 
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3. The second part of the bylaw cannot mean that only the secretary 

can "jix the date, time and placej(Jr the meeting" because this 

intelpretation would conflict with Bylaw 2.6 which covers place of 

meeting. (App. Br. 24-25). 

Response: There is no conflict between bylaws 2.6 and 2.7. According to 

bylaw 2.6, the place ofthe meeting may be designated by the President, 

the board, and by the "members entitled to call a meeting" (not the 

"persons" entitled to call the meeting). " .. . [A] bylaw will be interpreted 

to avoid conflicts among its provisions." 8 Fletcher (yc. Corp. § 4195. 

Therefore, construing bylaw 2.6 in co~junction with bylaw 2.7, the 

members entitled to call the meeting (and vote) can specify the meeting 

place in their written request to the secretary, (if they all agree) but not the 

date or time of the meeting, which is left to the secretary. If the members 

do not designate a place in their written request the secretary must make 

the designation. 

4. The independent right of members to give notice ofa special 

meeting is also preserved in RCW 24.03.080(1) that does not allow 

modt/ication by bylaws. ~4pp. Br. 14). 

Response: The Kritzman Group argues that RCW 24.03.080(1) "is not 

subject to restriction in a nonprofit corporation' s Bylaws. ,. (App. Br. 23). 

RESPONDENTS' BRIEF - PAGE 19 



No such language appears in the statute, and this argument conf1icts with 

the legislature's directives in RCW 24.03.070, "".The bylaws may 

contain any provision for the regulation and management of the affairs of 

a corporation not inconsistent with laws or the articles of incorporation" 

and also in RCW 24.03.065(1) "".If the corporation has one or more 

classes of members, the designation of the class or classes, the manner of 

election or appointment and the qualifications and rights of the 

members of each class must be set forth in the articles of incorporation 

or the bylaws." (Emphasis added.) 

More particularly, RCW 24.03.075 provides: lvfeetings oj 

members and committees oJmembers. "Meetings of members and 

committees of members may be held at such place, either within or 

without this state, as stated in or fIXed in accordance with the bylaws ... 

Special meetings of the members may be called by the president or by the 

board of directors. Special meetings of the members may also be called 

by other officers or persons or number or proportion of members as 

provided in the articles of incorporation or the bylaws." (Emphasis 

added.) 

The broad policy ofRCW 24.03.080(1) is effectuated through the 

more specific contractual regulatory provisions of bylaw 2.7. When the 

first Island Landmarks board adopted this bylaw, (with the approval of 

RESPONDENTS' BRIEF - PAGE 20 



then board member Ellen Kritzman) a contract was created that bound all 

future members of the organization. 

The Superior Court did not "ignore the plain language of Bylaw 

section 2.7 and RCW 24.03.080(1), all of the Bylaws of Article 2 read as a 

whole and operative case law." (App. Br. 26). Rather, the Superior Court 

followed well established Washington legal precedent reviewed in Save 

Columbia CU Committee v. Columbia Community Credit Union, 134 

Wash. App. 175, 180, 139 P3d 386, 389 (Div. 2, 2006) where the court 

explained: "In interpreting an organization's bylaws, we apply contract 

law. Davenport v. Elliott Bay Plywood Nfachs. Co .. 30 Wash. App. 152, 

154, 632 P .2d 76 (1981 ) (citations omitted). Our purpose in interpreting a 

contract is to ascertain the parties' intent. Berg v. Hudesman, 115 Wash. 

2d 657, 663,801 P.2d 222 (1990). In doing so, we give the bylaws' 

language a fair, reasonable, and sensible constmction. Davenport, 30 

Wash. App. at 154,632 P.2d 76." 

Bylaw 2.7 specifically provides that "if the Secretary shall neglect 

or refuse to issue such notice, the person or persons making the request 

may do so and may fix the date, tome [stet] and place for such meeting." 

Therefore, applying the maxim of statutory construction "expression unius 

est exclusion alterius ,. (the mention of one thing implies the exclusion of 

another thing, State ex reI. Port of Seattle v. Department (~lPub. Serv., 1 
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Wn 2d 102, 112,95 P.2d 1007 (1939)), Ellen Kritzman could not legally 

give notice of the special meeting because secretary Ken De Frang had not 

neglected or refused to send it. As the court ruled in Lyzanchuk v. Yakima 

Ranches Owners Ass 'n Phase II, 73 Wash. App. L 7, 866 P.2d 695 (Div. 

3, 1994): "This conclusion is reinforced by the maxim of statutory 

construction 'expressio unius est exclusion alterius' - a specific provision 

for removal inferentially implies exclusion of alternate methods of 

removal. See Washington Natural Gas Co. v. Public Uti!. Dis!. 1, 77 

Wash. 2d 94, 98, 459 P.2d 633 (1969). It likewise appears to be the 

majority rule in this country. 2 W. Fletcher at 202." 

Therefore, RCW 24.03.080 bestows rights which are regulated by 

bylaw 2.7; it does not create the power for the Kritzman Group to ignore 

the requirements of bylaw 2.7 and attempt to give a special meeting notice 

on their own where, as here, the secretary had not neglected or refused to 

issue such notice. 

C. The Kritzman Group improperly utilized proxy voting at the 
meeting without complying with the provisions of Bylaw 2.11, 
thereby voiding the purported election's results. 

This bylaw states: "Such proxy shall be filed with the Secretary of 

the corporation before or at the time of the meeting." Ms. Kritzman did 

not file the proxies with the secretary, but voted for her absent followers 

herself. Therefore, even if the meeting had been properly called and 
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noticed, its outcome was invalid. The Kritzman Group admits that they 

pennitted proxy voting and that the proxies were not given to the 

secretary. Although the secretary did not attend the meeting, their non-

compliance with the bylaw is not excused because they could have 

complied with it by depositing the proxies with Mr. De Frang at any time 

before the meeting convened. 

Ms. Kritzman also admits in her declaration that: "On Sunday, 

June 3, 2012 I called Ken DeFrang per his request. He told me that he 

probably would not attend the meeting because neither Ms. Matthews nor 

Mr. Happy wanted him to go." (Dec. of Ellen Kritzman, p. 7, lines 12-14, 

CP 306). Therefore, Ellen Kritzman knew that the secretary would not 

attend the meeting but nonetheless failed to deliver the proxies to him 

before the meeting and therefore her use of these proxies intentionally 

violated the bylaw and voided the purported election's results. 

D. This Court should affirm the Superior Court's judgment denying 
the Kritzman Group's Motion for Partial Summary Judgment 
because the motion was both moot and premature. 

The Kritzman Group's Assignment of Error argues: "2. The 

Superior Court erred in denying the appellant's motion for partial 

summary judgment on governance as the members scrupulously followed 

the letter and intent of the corporate Bylaws in providing notice of the 
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meeting and removing the respondent board members from their 

positions." 

However, the Superior Court's judgment denying the Kritzman 

Group's Motion for Partial Summary Judgment should be affirmed 

because after the court had granted the Respondents' Motion for Summary 

Judgment, the Motion for Partial Summary Judgment was moot; the case 

was over. Also, at the time the motion was filed the court had not granted 

the Kritzman Group leave to file its Second Amended Complaint, and 

therefore its motion for partial summary judgment was premature in 

addition to being moot. 

CR 56(a) provides: "A party seeking ... to obtain a declaratory 

judgment may, ... after service of a motion for summary judgment by the 

adverse party, move with or without supporting affidavits for a summary 

judgment in his favor upon all or any part thereof." CR 56(c) provides in 

part: "The adverse party may tile and serve opposing aflidavits, 

memoranda of law or other documentation not later than 11 calendar days 

before the hearing." 

Therefore, because Respondents filed their Motion for Summary 

Judgment based solely on the First Amended Complaint, the Kritzman 

Group could not properly tile a motion for partial summary judgment on 

its Second Amended Complaint until after the Superior Court had granted 
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it leave to file it and after the expiration of the period within which the 

Respondents were allowed to respond. Thus, Plaintiff's Motion for Partial 

Summary Judgment was premature and was properly not considered by 

the trial court. 

Furthermore, at the November 1,2012 summary judgment hearing, 

the Kritzman Group did not raise the trial court's alleged error in not 

ruling on the motion. It is too late now to raise this issue for the first time 

on appeal. In a recent decision, this court held as follows: 

We will not discuss this argument or consider the authorities Otten 
cites in support of it. Otten did not make this argument below. A 
failure to preserve a claim of error by presenting it first to the trial 
court generally means the issue is waived. See Bellevue Sch. Dist. 
No. 405 v. Lee, 70 Wash.2d 947,950,425 P.2d 902 (1967); RAP 
2.5(a). While an appellate court retains the discretion to consider 
an issue raised for the first time on appeal, such discretion is rarely 
exercised. Smith v. Shannon.2d 26, 38, 666 P.2d 351 (1983). 
Karlhergv. Otten, 167 Wash. App. 522, 53]; 280 P.3d 1123 (Div. 
1,2012). 

Therefore, this Court should affirm the trial court's judgment 

denying the Kritzman Group's Motion for Partial Summary Judgment 

because the motion was moot after the Superior Court granted 

Respondents' Motion for Summary Judgment; premature because it was 

based on the allegations in its Second Amended Complaint which was not 

before the court at the time of the hearing; and because this issue is 

improperly raised for the first time on appeal. 
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E. This court should affinn the Superior Court's judgment dismissing 
the case even though it had not ruled on the Kritzman Group's 
Motion to Amend the Complaint when it entered its judgment. 

The Kritzman Group's Assignment of Error also argues: "3. The 

Superior Court improperly failed to consider appellant's motion to amend 

the complaint to add a claim that the respondents be judicially removed in 

accord with RCW 24.03.1 031." 

The Superior Court's judgment should be affinned because the 

motion to amend the Complaint by adding this new cause of action was 

futile because the Kritzman Group lacked standing to invoke RCW 

24.03.1 031. These purported "members" were not before the court in their 

individual capacity and therefore lacked standing to seek the removal of 

Island Landmarks' board. As this court held in Lundberg v. Coleman, 115 

Wash. App. 172, 180, 60 P .3d 595 (Div. 1, 2002): 

Finally, contrary to her argument on appeal, the pleadings 
before us raise only claims on behalf of the nonprofit corporation. 
No claims were ever raised in Lundberg's name. Pleadings are 
intended to give notice to the court and to the opponent the general 
nature ofthe claims asserted. "A party who does not plead a cause 
of action or theory of recovery cannot finesse the issue by later 
inserting the theory into trial briefs and contending it was in the 
case all along." Argument that claims were made in Lundberg's 
name is not substantiated in any of the pleadings before the trial 
court. Lundberg cannot raise them for the first time on appeal. 

Also, the proposed addition of Count IV in the Second Amended 

Complaint could not have been allowed because it would have been futile; 
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only the attorney general has standing to make a claim under RCW 

24.03.1 03l. As the court explained in Lundberg v. Coleman, supra, l. e. 

178,60 P.3d I.e. 599: "In cases like this, the Legislature has determined 

that a proper remedy for mismanagement of nonprofit corporations is an 

injunction, an order of dissolution, or appropriate relief in a proceeding 

brought by the attorney general." Thus, the Kritzman Group lacked 

standing to invoke RCW 24.03.1031 and its attempted amendment was 

futile and could not have been granted by the Superior Court. 

Finally, at the November 1, 2012 hearing, the Kritzman Group did 

not ask the trial court to rule on the motion to amend but instead 

improperly attempts to raise this issue for the first time on appeal. 

Karlberg v. Otten, supra. Therefore, this court should affirnl the Superior 

Court's judgment dismissing the case even though the Superior Court had 

not ruled on the motion to amend. 

IV. CONCLUSION 

The Superior Court properly decided that under the undisputed 

facts, and the law embodied in the Island Landmarks bylaws, no proper 

notice of the "special meeting" was given and the purported election of a 

new board was void. By following the bylaws, the Kritzman Group could 

have achieved their intended result; but by taking short cuts their effort 

failed. As the court held in East Lake Water Assn. v. Rogers, supra: 
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"Where a meeting of a nonprofit corporation is not in accordance with its 

bylaws, its proceedings are void. State Bank v. Wilbur Mission Church, 

44 Wash. 2d 80, 91-93, 265 P.2d 821 (1954)." Therefore, this court 

should affirm the trial court's judgment granting Respondents' Motion for 

Summary Judgment. 

Signed and dated this 27TH day of June, 2013, at Vashon, King 

County, Washington. 

Respectfully submitted, 

Robert M. Krinsky, W 
Attorney for Respondents 
P. O. Box 13559 
Burton, W A 98013 
(206) 463-2712 
Fax: (206) 463-0704 
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OlDiIntl II\t., be ... In f:IIIIO m or more c.oUll*PlfCi. etch tI. whleh .. n be 
.. eel _ arWnaf aM -.It of fttcb. tabn .ther,a; eoMtClHe one and 
tbe .... ~t. Atcf IIICk wrlaen c.onseM thaU be lnIert:Ied 11\ cba mlnUCIC 
book • If Ie wen dM minora of. Board _ .. Ina. : 
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4.5 V.('antl.. A ~l In any oRIcc created by the "m ..... prior\., rMllOYaI . 
clllqqtllflcackltl. cretfon or a ne_ oIflCCI Of InY edt ... CIJte may be Rl10d f>y the 
Board r<>r !:he \IftOXpin:d pordoft Qf cbl: ttrm Dr n. a new m'1R cablkhccl br the 
Ioard. 

4.7 Vice Pnd......... In the eYlS\t af me dad-. cI clto f'mlcItnt Of his CIt bllt IMolliT;f 
co ;at the ViCe ,..,ideftt (err f thtrt I.$ • .,re man UIoO Vra Pralden ... me Vlee 
PMsIdeftt who .. dufpned ." me br<I • chi .~ 10 m. Pt'elideD.c. or II 

. 1.\0 vree p~ It 10 dttr~ the VfC4 Pruldenc "heMe UI'I\6 ant .ppnta 
In eltt Soard resolution elec:daa <Iftbn) .hall petfccm the duutl of the . 
PresfdcM. ac:ept I •• , lie 1tml. by telOhltlan 01 the hnt • .,Ith aU the 
potI'ea of aacl -J- co ,11 cbe ccsnIctlons "P'M t:bc Pnsiacnt. Vlco Presidena .11 hIM!. to Usc IUIftt authortlcd bv die PcaidCRt or tbe IoIId. me __ 
powers • the PteIidnc CO din detdI. lIIGt .... boada. COftbWU or owr 
~ Vice ....... n'. a.1I pcdoclll such oc,"* dude. as f'rom cllM to 
drae may be ~ br c.he PIUI'=et Of 'he Baud. 

... 8 8ec:nttuy. ne Socrcmrr H1l: (.l bep ,he tDIn«*l of InICC_ of me 
IMllbecr ancllht 8M. IftCI .. tlllltlll Whlea av k .'"tafaed hJ coanltcees 
~ eM "'«1( (b) .. dw all non. aft duty alftft [ft ~ wtds. the 
ptCMdDIII of thea brhlws or II nquIre4 b7 Iar, tel be cuseocIIan 01 dM: corpoyam 
tICOIIIb fI .. C«parltlOar Cd) IcHp Iecorc1s 01 eM P.OSt o&'ke tdditIl Il\d d-. If 
1IPP1icaWe. 01 tKh ~ MIl DIrocl« _d the .. 1M and pOle offtA:c addn:a 
M each Clfftcer. (e) sip wtch. eN PrttIide.ftt. or «her amaer authortreIl by eM 
PnstdeM or the 'SeI'rd, ~ IftCIItIIIU, ~ COftMCrJ. or «her 1Mrumula; 
.. (0 In paent pedOrna aU dudoa tnc:1deu to d.a oMet 01 Sccreral'Y tNl NCb 
_r dada. _ tIme·ca rhne lIllY be -.ned to hIaI. Of bet by the ~at 
CIt CM ec..d. 

4.9 .'r ..... re. If ft!quesctd ~y tb& Board, eM Tnaaaref ,hall cite. bond b the 
f'tkW\al ~.« nil or Uf eNdes in Mh amount and 'HIm NCh. .utey or 
lurida. the fJcwd .., 4lewm1M. TM Tmsvrer st.ll ..... (b .. and 
~ of _ bt taspOMlbIe Cat 1I11"wtd1 end SU\Jric* 01 dte eorpcntlonj 
rccelVt INl F'Ie .... ca _ mant'tI due Pel ,..,.bIc m the c:arpot'aticJn. from 
ony *Dee .h~wr. aM ~OItt.n u:h 1NIl\t'f$ 1ft the namt • the 
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corp.Adon in banis. wSt _panics a, other deposllOlfea R lect'td in 
ac::cotdlnte wlch the provi8tans« mae ByllWt aad In pnc ... l perl'arca .U of 
the dude'lnCidan.: I'bthtofBceofTr~"fmcl_ ~dmea .. from tIme 
to ct_ mer be ",lanK U) hlan or her fl¥ c.he Pre.idtnt Of the _d. 

't.t" $tJada. The.1arta 0( rhe oMeers.net .scna.1I tie ~ fixed trom time to 
elrM br rho bid Or 'i' aD, ptl1Ul'l • perJOnS to WM. the !oerd hal dtl.= 
SUICh_chodt,.. Nooft\c:cr fhall &c.pmelltCd _ rectt,lng a Dlary by reason 
r:l tho ~ chit lie « she ill OIilCtOt t:l &he CorpotI.QO\n. 

..5.1 

S.l 

$.3 

Anicle' 
AdadAlsultl'to PtoWltOllI 

Boob _II ---. The Corporedon shsdlketp' n Its priru:Jpll or RC-red 
offI= caples of III CWNm Anfdl=, oIlnccrpgradon.nd &,1..,1: CCJmIC( and 
tldeqiam ~ of ICCOIUna and lttuces; !'DIn" of the ptoeeedll'\l5 tlla 
.... 1'1 uu:l ao.cd •• act ....,. IlltWlei whl~b ftIIl, 1Ie raaina.ined by eommlttea 
of rh. Boa. reGCIIdI of !he ... IftCI edrJfal tnd ... If wIIe.We. d nc:k 
~ aD\t OIrfCCOt'. _ d eM nam, 100 poet d'fIea .. 01 Qd\ oMc.", 
and _h Other rec:aais .. IDlY .. ....., or advblble. AU boob _ rconfs 
t:I the COI'pCXlltaft thaIl be ClpCft at In, 1'CMGNIb1e dme to tnl(*'daR '" Ifty 
Ifta'Iftber cI three MArJu Dndinc or co • repraenaatl'ft of III01'e chao. fWe 
~ of cho uw:mbdtlp. 

... a.dq Yea... the.CCOIInIlaa yf:2C« me CClC't**tfon Ihall be the twet¥e 
lIIonths cncIm, o.a .. 3l1t or -" yat. . 

R.les of ProceIlute. T1M1 • d "CICIItdI,n at me.etb\C' 01 the Boerd Ind 
COI'ftI\iC1aI or 1M 80tN shan be "" .. concaJnccl in RoOero' lWs of Otder, on 
Pad\:aenatrJ Praoad.c. new" 1'C'11Ied, $0 far II ap"UcaWe and 'It_ lUCK 
fac:oMbtl::nt wld\ t_ 1ft-... me Aftiel. tJ/ IftCOl1J<M'UfOft or .Y raolatlon of 
me Board. • 

AmcleS 
MtDl",dve hI'lfttaDS 

5.1 .. and ~ The ~tlOn thaD be, lI! Its ptlndpal Of Lectared 
oftlet ccplel d tu turrtnt Arclda cllnccrpotadon .nd Bylawsc c:om:ct and . 

• ~ tec:ocdt of tCeQuaD ud ftnlnCal lDinUas of me prooeedm. t;:/la 
meabln ..... Beard. and., mlm&tCI which IUY be lrIalftt.lDed "" CGCDmlttea 
01 che BoItds NICOl'dl <JI d\e ...... _ tdcitR and eIast. If 'p'plimblc. of t1Ch 
.... lad Dtnaor. lind rI dac .... uclpost oMu IIIdteia ri cech olfiUt'1 
and such ochu ncIOIdI as wy lie IleCUAtY or Idtbable. All boob and ~ 
of the co.pcndoA "U III open ft lOy ~ tIIae to tnspeCtion by lAY 

• " ' .W ...... . .. I 

_ .... ., ~ -- .. ---, -- ~ .. 
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me" ol ,h. IIIOfttM anclt\l or 10. qpresencadve of More ch.n five 
pcrcIInt of the _bonbip. 

$.1 Aocoaud1l& Y_t. 1M IClCGGndpt yw .. the cor'POCadon allan be dl6 nrel .. 
IIIOftChs _Inl t>ecambet ,lst fl ad\ year. 

5.3 aulef of l'race&k ... T.be tV. d ~ at meetlDaS of .. 80anJ end 
GDINIk.a of .. Ba.r<l sUIt be ru.la .:onClined In !\Obert;' Rilla of Onttr (1ft 

PtdIamcatary p~ acwty twfIed. to far it IPplbble aa4 when aoc 
lNONlsaftc with thole Jr ..... the Articles fIllMorportdon QC' b, motudon 0{ 
eM Baud. . 

Anrde6 
h..J of A.dYllora 

.s.l Nulll_ aacl Quulftc:adMt. 1M 'Okcc:ccn. '" the VOR of. IIIIIOtIty ci m. 
n\IIDber ofDlreceaa..ay creacc and 8IPPOiac MviIors '0 che corporaUon few Ifty 
PW-poIe, (or m.-pa tID .. ~ pIdoee on the ....... tw.dr ..... ~ul dtrecaon 
«da& CocpomIaa. .. p_ who otbenrIa do DOt'" to bo Cf.Il"POflre 
offteers,. The n .... af ..... """, .. n bcl.Jlm.lced.' TheN.U bt no 
_1Ihr:adoaI ~ (or ,... tIlt"IIal • Ad.,. ocher dw\ poaIIMion aI all 

In.- kl ~CCrparadon." klp~ , 

6'" ~. WbtJc .. AbIIen .. " 1Iddrea MY fIIa.e of rolnanee ClO 
Ooc,orIcIao. apec:dy .... ~ fbr~,idertdaa. by du!. Dt",*,r~ or chc 
PraWenc of tK ~.thc Ad ...... detenalnadons • .n not be ~na 
ancl CIIfldaL The AdvIIoIt $haU nor ICt til 1m oM~itl ~ capac.ity. 

~!n¥ cary , . 


