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Associated Counsel for the Accused

420 West Harrison Suite 201 Kent WA 98032
(253) 520-6509 FAX (253) 520-6635

To: Donnie Durrett

From: Gordon Hill

Re: COA Case 67927-9, KC Sup. Case 07-1-01965-7 SEA
Date: 12/3/12

Mr. Durrett,

| am writing you regarding the recent remand of case 07-1-01965-7 SEA for correct of the Judgment and
Sentence. As instructed by your previous correspondence, | indicated to the State that you wished to be
transported for entry of the amended Judgment and Sentence and that | would not sign any order
amending the Judgment and Sentence in your absence. | have attached those emails to-this letter.
(Attached Email with “A” written on top). ' )

The State indicated to me that they would attempt to get the court to sign the order amending the
Judgment and Sentence without transporting you and without my signature. They emailed the court
that request, and the court agreed to sign the order without my signature and without either you or |
being present. | have attached those emails as well. (Attached Email with “B” written on top). | have
also enclosed the State’s proposed order.

Regards

nsel For the Accused
70 West Harrison, Suite 201

Kent, WA 98032

Phn: (253) 520-6509 ext. 352

Fax: (253) 520-6635



Gordon Hill (ACA)

From: Dwyer, Deborah [Deborah. Dwyer@kingcounty.gov]
Sent: Tuesday, November 13, 2012 2:37 PM

To: Gordon Hill (ACA)

Subject: RE: 67927-9, State v. Donnie-Durrett - Mandate

Gordon — The case was not remanded for resentencing. It was remanded “solely for entry of a
community custody period consistent with RCW 9.94A.701(9).” Under State v. Ramos, 171 Wn.2d
46, 48-50 (2011), where the term of community placement is dictated by statute (as it is here), a
remand hearing is “purely ministerial”. “[W]hen a hearing on remand involves only a ministerial
correction and no exercise of discretion, the defendant has no constitutional right to be present.”
There is nothing more ministerial, and involving less discretion, than subtracting 43 (his confinement
term) from 60 (the statutory maximum) and coming up with 17 (the term of community custody).

We have routinely handled these via an amendment to the J&S. Where a defendant appealed, the
Court of Appeals affirmed in an unpublished opinion. See, e.g., State v. Lonnie Burton, No. 65355-5-1
(June 6, 2011).

| plan to submit the proposed order correcting the term of community custody to Judge Mack without
your signature. _ Thanks, Debbie Dwyer
From: Hill, Gordon-acapd.org

Sent: Tuesday, November 13, 2012 2:05 PM

To: Dwyer, Deborah
Subiect: RE: 67927-9, State v. Donnie Durrett - Mandate

Deborah-

Mr. Durrett has indicated to me that he wishes to be present for any (re)sentencing hearing, and | have been directed
not to sign anything in his absence.

Regards,

Gordon Hill

Associated Counsel For the Accused
420 West Harrison, Suite 201

Kent, WA 98032

Phn: (253) 520-6508 ext. 352

Fax: (253) 520-6635

CONFIDENTIALITY NOTICE: The information in this electronic email transmission is legally privileged and confidential information
intended only for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this transmission is strictly prohibited. Please delete the message and

immediately notify me at gordon.hill@acapd.org.

From: Dwyer, Deborah [mailto:Deborah.Dwyer@kingcounty.gov]
Sent: Monday, November 05, 2012 3:29 PM
To: Everett, Aaron; Gordon Hill (ACA)
Subject: FW: 67927-9, State'v. Donnie Durrett - Mandate
Y

Mr. Everett: Today | spoke with Gordon Hill, Mr. Durrett's attorney in the trial court. Mr. Hill is going

to send his client a letter concerning the status of this case, and the proposal to amend the judgment

and sentence to impose a definite term of community custody (17 months) per the State’s concession
1



Gordon Hill (ACA) \ij)

From: Dwyer, Deborah [Deborah. Dwyer@kingcounty.gov]
Sent: Wednesday, November 21, 2012 3:44 PM

To: Everett, Aaron

Cc: Gordon Hill (ACA)

Subject: RE: Donnie Durrett

| will present an order next week.

From: Everett, Aaron

Sent: Wednesday, November 21, 2012 8:38 AM
To: Dwyer, Deborah

Cc: Hill, Gordon-acapd.org

Subject: Rt: Donnie Durrett

The Court agrees that a hearing is not necessary. Please present a signed order.
Thank you,

Aaron Everett

Law Clerk/Bailiff to the Hon. Barbara A. Mack
Youth Services Center

1211 E. Alder St.

Seattle, WA 88122

206-296-9210

From: Dwyer, Deborah

Sent: Tuesday, November 20, 2012 4:57 PM
To: Everett, Aaron

Cc: Hill, Gordon-acapd.org

Subject: Donnie Durrett

Mr. Everett: Attached is the State’s proposed order amending the judgment and sentence in
accordance with the directive from the Court of Appeals. The Court accepted the State’s concession
of error and “remand[ed] solely for entry of a community custody period consistent with RCW
9.94A.701(9).” Unpublished opinion in No. 67927-9-1 (filed 9-4-12).

It is my understanding from Mr. Hill that Mr. Durrett does not wish his attorney to sign the order (even
though Mr. Durrett is getting exactly what he asked for on appeal). Mr. Durrett wishes to be present
for his “resentencing.” But the Court of Appeals did not remand for “resentencing” (see language
qguoted above). Rather, the term of community placement is dictated by statute: the statutory
maximum is 60 months, Mr. Durrett was sentenced to 43 months of confinement, leaving exactly 17
months for community custody — no more, no less. (The term of community custody otherwise
required for this crime, Failure to Register as a Sex Offender, is 36 months.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

State of Washington, No. 07-1-01965-7 SEA
Plaintiff, 11-1-01666-4 SEA
V. ORDER DENYING MOTION FOR
) CHANGE OF JUDGE PER AFFIDAVIT
Donnie Wayne Durrett, OF PREJUDICE PURSUANT TO RCW
4.12.050
Defendant.

THIS MATTER came on for hearing upon motion by the defendant for change of judge
per affidavit of prejudice. The motion is denied pursuant to RCW 4.12.050 because this court

has previously exercised discretion in both cases.

IT IS SO ORDERED this i day of %1/4 , ZWf

JUDGE BARBARA A. MACK

ORDER ON
Page 1 0of 1
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COPY

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION |

In re Personal Restraint
Petition of

No. 68685-2-I
DONNIE DURRETT,
STATE'S RESPONSE TO
PERSONAL RESTRAINT
PETITION

Petitioner.

e S e S e T S S T

A. AUTHORITY FOR RESTRAINT OF PETITIONER

Donnie Durrett is restrained pursuant to Judgment and
Sentence in King County Superior Court No. 07-1-01965-7 SEA.
Appendix A.

B. ISSUE PRESENTED

) Whether Durrett has failed to show a fundamental
defect that resulted in a complete miscarriage of justice by virtue of
his being tried on two counts of Failure to Register as a Sex
Offender, where one of those counts was ultimately vacated on

double jeopardy grounds.



C. STATEMENT OF THE CASE

Petitioner Donnie Durrett was charged by Information with a
single count of Failure to Register as a Sex Offender. Appendix B.
The State alleged that, during the time period from December 6,
2006 through January 23, 2007, Durrett, a convicted -sex offender,
had failed to report as required by law. Id. At his first trial, the jury
was unable to reach a verdict, and a mistrial was declared.
Appendix C.

Prior to retrying Durrett, the State filed an Amended
Information adding a second count of Failure to Register as a Sex
Offender. Appendix D. In this second count, the State alleged that,
during the period from November 6 through November 17, 2006,
Durrett failed to report as required by law. Id. The jury found
Durrett guilty as charged. Appendix E. He received a sentence
within the standard range. Appendix F.

Durrett appealed. In a published opinion, the Court of
Appeals held that the two convictions constituted only one unit of
prosecution, and thus violated the constitutional protection against
double jeopardy. Appendix G. The mandate issued on August 28,

2009 (No. 60728-6-1). Id. On October 21, 2011, the trial court
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resentenced Durrett on a single count of Failure to Register as a
Sex Offender." Appendix A.

Durrett again appealed, arguing that the trial court had failed
to enter a fixed term of community custody. The State conceded
that the term of community custody was improper under State v.
Boyd, 174 Wn.2d 470, 275 P.3d 321 (2012). This Court accepted
the State’s concession, and remanded “solely for entry of a
community custody period consistent with RCW 9.94A.701(9).”
Appendix | (No. 67927-9-). The mandate issued on October 19,
2012. |d.

Consistent with this Court’s directive, the trial court on
December 11, 2012, entered an “Order Amending Judgment and
Sentence as to Term of Community Custody Only.” Appendix J.
This order specified a community custody term of 17 months.? 1d.

Durrett has also filed at least one previous collateral attack

on this judgment and sentence. The Certificate of Finality in that

matter issued on December 9, 2009 (No. 62300-1-I). Appendix K.

' The two years that elapsed between the mandate and resentencing was due to
Durrett's failure to appeal for a scheduled resentencing, resulting in a bench
warrant being issued for his arrest. Appendix H.

2The statutory maximum for Durrett's crime was 60 months; the trial court
imposed a term of confinement of 43 months, leaving 17 months available for
community custody. Appendix A.
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The current personal restraint petition originated as a CrR
7.5 motion for a new trial.> This motion was filed in the trial court on
November 9, 2011. The trial court transferred the motion to this
Court, pursuant to CrR 7.8(c)(2), for consideration as a personal
restraint petition.
0 ARGUMENT

An appellate court will grant substantive review of a personal
restraint petition only when the petitioner makes a threshold
showing of constitutional error from which he has suffered actual
prejudice, or nonconstitutional error that constitutes a fundamental
defect inherently resulting in a complete miscarriage of justice. In

re Personal Restraint of Cook, 114 Wn. 2d 802, 813, 792 P.2d 506

(1990). In a personal restraint petition, the petitioner bears the

burden of showing prejudicial error. State v. Brune, 45 Wn. App.

354, 363, 725 P.2d 454 (1986), review denied, 110 Wn.2d 1002

(1988).
1. THIS PERSONAL RESTRAINT PETITION SHOULD BE
DISMISSED BECAUSE DURRETT HAS FAILED TO
SHOW THE REQUISITE PREJUDICE.
In this collateral attack, Durrett argues that the addition of a

second count at his second trial, which count was ultimately

vacated under double jeopardy principles, violated his right to a fair

® CrR 7.5(b) requires that such a motion be filed within 10 days after the verdict.
The verdict at Durrett's second trial was entered on September 12, 2007.
Appendix E. The motion for new trial was not filed until November 9, 2011.
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trial. This claim must fail, because Durrett cannot meet his burden
to show that the addition of the second count was a fundamental
defect that resulted in a complete miscarriage of justice.*

Durrett seems to base his claim of prejudice on the simple
fact that, at his first trial, where he was charged with a single count
of Failure to Register as a Sex Offender, the jury was unable to
reach a verdict and a mistrial was declared; at his second trial,
where he was charged with two counts of the same crime, the jury
found him guilty as charged. He relies on a comment in State v.
Sutherby, 165 Wn.2d 870, 204 P.3d 916 (2009):

Severance of charges is important when there is a

risk that the jury will use the evidence of one crime to

infer the defendant’s guilt for another crime or to infer

a general criminal disposition. The joinder of charges

can be particularly prejudicial when the alleged crimes

are sexual in nature. In this context there is a

recognized danger of prejudice to the defendant even

if the jury is properly instructed to consider the crimes

separately.

165 Wn.2d at 883-84 (internal citations omitted).®

Durrett’s reliance on this comment is misplaced. While

(Eaill.me ‘ ¢ Ri Eli steras-a sme v N A T e

* While the underlying claim was based on double jeopardy (a constitutional
violation), that error was remedied when the trial court on remand vacated the
second count of Failure to Register as a Sex Offender. Durrett’'s claim that he
was prejudiced from having to face two counts of this charge at his second trial is
a claim of improper admission of evidence, based on either severance concerns
(CrR 4.4), as he argues in his Motion for New Trial, or ER 404(b). Neither of
these is a constitutional claim.

® Durrett misquotes this passage in his Motion for New Trial, substituting the term
“sex offenses” for “this context” in the final quoted sentence. See Motion for New
Trial at 6.
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“sex offense,” this Court has concluded that it is not a “sexual
offense”: * ‘[A]"SERTENGfense™is an-offense-involving=sexual
gratification. Failing to comply with a registration statute does not

implicate sexual gratification.” State v. Nelson, 130 Wn. App. 467,

131 Wn. App. 175, 179-80, 123 P.3d 526 (2005); Former RCW
9.94.030(42)(a)(i); Forme-r RCW 9A.44.130(11 ==

The Sutherby court’s caution as to crimes that are “sexual in
nature” simply does not apply here. While courts may rightly be
concerned that, when jurors hear that a defendant has committed
other sexual offenses, they may have difficulty separating the
prejudice this may arouse from their consideration of the current
crime, no similar prejudice is likely to arise when the charged
offense is merely a failure to report as required.

Moreover, Count |, which was before the jury in both the first
and second trials, already alleged a significant time period of non-
reporting (December 6, 2006 through January 23, 2007 — a total of
almost seven weeks). Thé addition of Count Il, alleging failure to
report from November 6 through November 17, 2006 (a period of
less than two weeks), was unlikely to have added much to the jury’s
consideration of Durrett's guilt.

The major difference between the two trials was that Durrett

testified at the first trial and raised a defense of mistake, while he

BBFQ." R R S e T S D ff S ST Wém o e i PR Sy
RCW 9.94A.030(46)(a)(i); RCW 9A.44.132.
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did not testify at the second trial. Appendix S; Motion for New Trial,
at 2. At the first trial, Durrett told the jury that someone at the
reporting desk in the King County Courthouse had told him that the
law had changed, such that his previous weekly reporting
requirement was now a requirement to report every 90 days.
Appendix L. Durrett's attorney focused his closing argument in the
first trial on this defense:

Ladies and gentlemen, what bureaucracy ever admits

its mistake. What bureaucracy ever admits its guilt.

And who in our society is more likely to circle the

wagons, everybody in lock step, than a bureaucracy.

And when people rely on that information, mistakes

get made. And you need to look no further than the

news or the newspaper.
Appendix M. Durrett’s testimony, buttressed by his attorney’s
argument, caused at least one juror to harbor a reasonable doubt
that Durrett had “knowingly” failed to comply with his reporting
requirements.”

At his second trial, the prosecutor informed the trial court
'that, if Durrett again chose to raise a claim of “mistake,” the State
planned to offer Durrett’s prior convictions for Failure to Register as

a Sex Offender under ER 404(b) to rebut this claim.® Appendix N.

See ER 404(b) (“Evidence of other crimes, wrongs, or acts . . .

7 Failure to Register as a Sex Offender requires “knowingly” failing to comply with
the reporting requirements. See Appendix B, D.

® Durrett had prior convictions for Failure to Register as a Sex Offender, from
2005 and 2006. Appendix A.
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may, however, be admissible for other purposes, such as proof of .
. . absence of mistake or accident.”). This possibility alone likely
dissuaded Durrett from taking the stand and repeating this defense.

Without the defense of mistake available to him, Durrett
relied on a weaker defense — that failure to sign the log did not
prove failure to report. As his attorney argued in closing:

The State hasn't come close to proving that Donnie
Durrett is guilty of these two charges. Specifically,
they have to prove that during a period of time,
roughly from November and December of 2006, that
Donnie, having an obligation to register and having an
obligation to report, failed to comply with the law.
Specifically, that he didn’t report in person to the King
County Sheriff's Office. And what evidence have they
produced?

They've produced logs. And to put it frankly, they've
produced a document that Donnie didn't need to sign,
and on some days he signed that document and on
other days he didn'’t sign that document. But it's not a
requirement under the law that he sign that document.
And they'’re using that as evidence that he didn’t
report. That's not evidence that he didn't report.

Appendix O.

Further hampering Durrett at his second trial was the
admission of statements that he had made at the first trial, at which
he freely admitting that he had failed to register (based on allegedly
incorrect information). A witness called by the State at the second
trial read from the transcript of the first:

Q: What was the question that was asked?

A: “The week after November 29" did you register?”

Q: And what was Mr. Durrett's response?
A: “No, sir, | did not.”
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Q: And was he asked another question about that
same topic at that hearing?
A: Yes, he was. ,
Q: And what was that question?
A: “And all during the month of December, 2006, did
you register like you had been?”

And the answer is, “No, sir, | did not.”

Appendix P.

Durrett also claims that the prosecutor “exacerbated the
prejudice inherent in Mr. Durrett's multiple count trial” by improperly
relying on uncharged misconduct in his closing argument at
Durrett’'s second trial. Motion for New Trial at 6. In making this
claim, Durrett omits the context of the prosecutor's argument:

Now, the final thing that | wanted to discuss with you
— | know you don’t have a copy of the jury instructions
in front of you, but instruction number 8, that’s kind of
a little confusing one. If you want to take a note to
look at it carefully, it says that the State alleges that
the defendant committed acts of failing to register as
a sex offender on multiple occasions. To convict the
defendant of failure to register, one particular act of
failing to register as a sex offender must be proved
beyond a reasonable doubt, and you must
unanimously agree as to which act has been proved
beyond a reasonable doubt. But it also says you
need not unanimously agree the defendant committed
all of the acts of failing to register as a sex offender.
So what does that mean? That sounds like a lot. It
seems pretty confusing at first read. Let me just
clarify that for you so nobody gets confused back in
the jury room.

There’s two counts in this case, and the only
difference between the two is the charging period.
You need to decide each of those counts, first of all,
separately. And your verdict on one — let's say you
find him guilty in count one. That doesn’'t mean you
have to find him guilty on count two, or vice versa.
Okay. You decide each count independently.

STATE'S RESPONSE TO 9
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But what this instruction | just read you to [sic] relates
to is this: Remember when we went through the
calendars. And let’s just take the month of January,
for example. You can see that the charging period
encompasses four separate weeks plus of all of [sic]
December. So really, what you have is probably —
you've got eight weeks in which he didn’t report. And
technically speaking, each week that you don't come
in is a separate offense of failing to register. That's a
violation. So even though you've got eight different
times he didn’t come in and each one could be its
own charge, it's all sort of lumped into one charge.
So what this instruction tells you is that you all have to
agree that on at least one of these weeks he in fact
did not report; didn't show up at the sheriff's office.

So you may agree that he didn’t come in on all of
these occasions. Again I'll put this — again, because
you have, for example, these eight weeks. So you
may say, “Well, you know what? We all think that he
didn’t show up during any of that time.” That would
be sufficient. Or maybe some of them, not others.
But as long as you all agree that at least on one of
those weeks he wasn'’t there, didn’t register, you can
find him guilty of the offense. Okay?

And for the second count, the November count, same
thing. There are two weeks in which he didn’'t come
in, but this is one charge. So as long as you all
unanimously agree beyond a reasonable doubt that
he didn't come in at least on one of these two weeks,
the same week — so you all have to agree that he
doesn’'t come in on the week of the 6™, or you all have
to agree that he didn’'t come in on the week of the
13" or both. But as long as you agree with one of
them, that's what that instruction says.

Appendix Q.
It is clear from this section of the State’s closing argument

that the prosecutor was simply explaining the Petrich® instruction to

® State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984).
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the jury."® Appendix R (Instruction No. 8). The prosecutor referred
to separate weeks of non-reporting because the “to convict”
instruction required the jury to find that Durrett had failed to comply
with the requirement that he report weekly. Id. (Instruction Nos. 4,
5).

In sum, Durrett has failed to show the requisite prejudiée
from being tried on two counts of Failure to Register as a Sex
Offender at his second trial. This petition should be dismissed.

E. CONCLUSION

For all of the foregoing reasons, the State respectfully asks
this Court to deny and dismiss this personal restraint petition.
DATED this 6th day of February, 2013.
Respectfully Submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

bY @“" ? z)
DEBORAH A. DWYER #1888

Senior Deputy Prosecuting Attorney
Attorneys for Respondent
Office ID #91002

W&554 King County Courthouse
516 Third Avenue

Seattle, WA 98104

(206) 296-9650

'% Even if the prosecutor crossed the line into misconduct with any of these
statements (and the State does not concede that he did), any independent claim
of prosecutorial misconduct would necessarily fail. There was no objection and,
in light of the Petrich issue, it cannot be said that any misconduct was so flagrant
and ill-intentioned that no instruction could have cured any resulting prejudice.
See, e.q., State v. Warren, 165 Wn.2d 17, 28-30, 195 P.3d 940 (2008).
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

NO.
STATE OF WASHINGTON, BA NO.
CCN NO.
Plaintiff
VvS. Conditions of Conduct for Persons

Ordered by the King County Superior
Court into Work Education Release
Defendant | (WER)

(ORWR)

The following are court imposed conditions of conduct for participation in King County’s
Work/Education Release (WER) Program. Compliance with these conditions of conduct shall be
monitored by the King County Department of Adult and Juvenile Detention (DAID) as specitied
herein by the court. Your continued participation in WER is subject to strict compliance with the
following:

I You shall commit no crimes. DAIJD shall monitor bookings into the King County
Correctional Facility and the Regional Justice Center for violations of any local, state,
federal law or court order. Any booking will result in your removal from WER and
incarceration into secure detention.

2, You shall not use controlled substances without a valid prescription and shall not
consume alcohol beginning from the date of this order. Any use of controlled
substances. other than as prescribed by a physician, will be considered a violation. You
will submit to urinalysis testing as ordered. including a baseline urinalysis to determine the
levels of THC within 5 days of beginning participation in WER and if the THC level does
not decrease in your next urinalysis test, this will be considered a violation. DAIJD shall
monitor compliance with this condition by random urinalysis and/or breathalyzer testing

[ 11 or[ ]2 times every 30 days. Violation of this condition or failure to submit to testing
on demand will result in removal from WER and incarceration into secure detention.

WIR CONDITIONS OF CONDUC | Page |
Revised 1/2005

White~ Clerk’s Office

Gireen—-King County Jail

Canary Prosecutor

Pink--Defendant F
ormi2
Goldenrod—Defense Attorney sc




3. You shall attend all court ordered therapy and treatment. You must provide a
Release of Information to DAJD to verify your compliance. DAJID shall contact the
therapy and treatment providers [ |1 or [ ]2 times every 30 days to verify compliance
beginning 14 days from the date of this order. Non-compliance will result in removal from
WER and incarceration into secure detention.

4. You shall attend work or school. You must provide DAJD with a time sheet to be
completed upon arrival and departure by a representative at your work or school.
You must present this time sheet to DAJD staff upon return to the WER facility.
Also, DAID shall monitor compliance with this condition by contacting the employer or
school [ ]l or[ ]2 times every 30 days. Non-compliance will result in removal of WER
and incarceration into secure detention.

5. You must obtain pre-approval to work overtime and you must be on time when you
report back to the facility. Three written warnings in a 30-day period for being less than
sixty (60) minutes late will result in your removal from WER and incarceration into secure
detention. One incident of being sixty (60) minutes late or more will result in your removal
from WER and incarceration into secure detention.

6. You must arrange for the employer to directly mail your wages to the WER facility.
Employer managed direct deposit may be exempt from mailing provided it is authorized by
DAID staft. Failure to abide by this condition will result in removal from WER and
incarceration into secure detention.

7. You shall not forge a document or provide false information to DAJD staff. Such
activity if actually known to DAJD will result inremoval from WER and incarceration into
secure detention. '

DONE INOPEN COURT this ~ dayof .20 . &~

JUDGE

WIER CONDITIONS OF CONDUCT
Revised 1/2005
White-—Clerk's Office
Green— King County Jail
Canary—Prosecutor
Pink—Defendant
Goldenrod—Defense Attorney
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22

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
Plaintiff, )
VS. ) No. ! -r
)
/ i ) ORDER REMANDING DEFENDANT
Defendant, ) TO THE DEPARTMENT OF ADULT
) DETENTION (JAIL)

- THIS MATTER having come on before the undersigned judge of the above-entitled court upon the
motion of the State of Washington, plaintiff, for the above-entitled order and the Court having either
revoked or amended the defendant’s conditions of release in the above-entitled cause, and the court being
fully advises in the premises; now, therefore,

IT IS HEREBY ORDERED that the defendant be remanded immediately to the custody of the
King County Department of Adult Detention (King County Jail), and

IT IS FURTHER ORDERED that: »
(~) the defendant is not to be released pending further order of the court;
() the defendant’s bail on this cause is reset at $ , cash or surety, in addition

to any prior non-monetary conditions which remain in effect;

i

-~ ——

DONE IN OPEN COURT this ~dayof __ ; /o v p & 200°= .7 =
=
_./}-";,f'f-"':’?: T - -
JUDGE :
Presented by: Approved for entry:
| e . 2 1 Y

Deputy Prosecuting Attorney : Attdrney for Defendant
Distributjon: .

White — Clerk’s Office ¥

Yellow — Jail

Pink — Prosecuting Attorney

Goldenrod - Defendant
ORDER REMANDING DEFENDANT TO DEPARTMENT OF
ADULT DETENTION (JAIL) ) ) } Norm Maleng, Prosecuting Attorney
(This form is intended for use only when the defendant is present in court. It is W554 King County Courthouse
not to be used as a substitute form of bench warrant) 516 Third Avenue
Revised 4/01 Seattle, Washington 98104

(206) 296-9000
FAX (206) 296-N955
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COPY

COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
STATE OF WASHINGTON, )
)
Respondent, ) No.67927-9-|
)
VS. )
) STATE'S RESPONSE TO
DONNIE DURRETT, ) MOTION TO RECALL
) MANDATE
Appellant. )
)
)
)

1. IDENTITY OF RESPONDING PARTY

Respondent, the STATE OF WASHINGTON, responds as
set out below.

2. STATEMENT OF RELIEF SOUGHT

The State asks this Court to deny Durrett’'s motion to recall
the mandate in this case.

3. RELEVANT FACTS

Defendant Donnie Durrett stands convicted under this cause
number of a single count of Failure to Register as a Sex Offender.

Appendix A. On appeal, the State conceded that Durrett’s term of
-1-



community custody was improperly imposed under State v. Boyd,

174 Wn.2d 470, 275 P.3d 321 (2012). This Court accepted the
State’s concession, and remanded “solely for entry of a community
custody period consistent with RCW 9.94A.701(9).” Appendix B.
In response, the trial court entered an “Order Amending Judgment
and Sentence as to Term of Community Custody Only.” Appendix
C. Durrett has filed a notice of appeal of that order. Appendix D."’
He has also filed a motion to recall the mandate.

4. ARGUMENT
RAP 12.9 governs recall of an appellate court’s mandate:

The appellate court may recall a mandate issued by it
to determine if the trial court has complied with an
earlier decision of the appellate court given in the
same case. The question of compliance by the trial
court may be raised by motion to recall the mandate,
or by initiating a separate review of the lower court
decision entered after issuance of the mandate.

RAP 12.9(a) (italics added).

' The order amending the judgment and sentence was signed on December 6,
2012, and filed on December 11, 2012. Appendix C. Durrett's notice of appeal
was filed on February 4, 2013, more than 30 days later, and is thus
presumptively untimely. Appendix D; RAP 5.2(a). However, Durrett signed the
notice of appeal on December 8, 2012, and attached the notice to a motion for a
finding of indigency, filed in the trial court on January 2, 2013. Appendix D, E.
The State would thus be unable to show a knowing, voluntary and intelligent
waiver of the right to appeal. See State v. Sweet, 90 Wn.2d 282, 581 P.2d 579
(1978).

o B



This Court mandated this case to the King County Superior
Court for “further proceedings in accordance with the attached true
copy of the decision.” Appendix B. As noted above, this Court in
its decision remanded “solely for entry of a community custody
perio'd consistent with RCW 9.94A.701(9).” Id. The trial court
followed this mandate.? Appendix C.

Durrett raises a number of substantive grounds for relief in
his motion. He contends that he had a right to be present at his
“sentencing/re-sentencing hearing,” that he had a right to an
attorney at such hearing, and that the amount of community
custody to impose was within the trial court’s discretion. These
issues are appropriately raised in the appeal that he has filed,
rather than in a motion to recall the mandate. The rule does not
provide that he may proceed via both a motion to recall the
mandate and a notice of appeal, but by one or the other. RAP

12.9(a).

2 Durrett relies on a clerical directive on the face of the mandate, advising the
superior court to “place this matter on the next available motion calendar.”
Appendix B. This clerical advice is not part of the mandate, as it is not part of the
Court's opinion as expressed in “the attached true copy of the decision.” Id. And
in any event, this clerical advice says nothing about who must be present when
the superior court enters the correct term of community custody in accordance
with the mandate, or what term of community custedy the court must impose.

i



The State accordingly asks this Court to deny the motion to
recall the mandate, and allow Durrett's claims to be resolved in his

appeal of the order amending his judgment and sentence.

5. CONCLUSION

For the foregoing reasons, the State respectfully asks this
Court to deny Durrett's motion to recall this Court’'s mandate in this
case, and resolve Durrett’s claims in his direct appeal.
Submitted this 7" day of February 2013.

DANIEL T. SATTERBERG
Prosecuting Attorney

Qe £ A Do,

DEBORAH A. DWYER, WSHA #18887
Senior Deputy Prosecuting Attorney
Attorneys for Respondent

Appellate Unit

W554 King County Courthouse
Seattle, WA 98104

Telephone: 206-296-9650
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