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I. ISSUES PRESENTED 
 
A. Whether the trial court had tenable reasons for holding 

Herrick in contempt, where Herrick intentionally disobeyed an 
order of the court. 

 
B. Whether the trial court had tenable reasons for ordering, as a 

remedial sanction, that the jury in Herrick’s pending civil 
commitment trial would be given an adverse inference 
instruction regarding Herrick’s contempt. 

 
II. STATEMENT OF THE CASE 

 
A. Criminal Sexual History 
 

Herrick committed his first known sexual offense on April 24, 

1997, when he was 21 years old. CP at ___ (App. 1 at 1).1 With an 

accomplice, he broke into the home of L.Y. while she was sleeping and 

violently raped her. CP at ___ (App. 1 at 1-2). After orally raping L.Y. and 

ejaculating in her mouth Herrick beat her into unconsciousness. CP at ___ 

(App. 1 at 2). L.Y. suffered hearing loss, nerve damage and other injuries. 

Id. Herrick was convicted of first degree rape in Island County on 

October 23, 1997 and released from incarceration for that offense on 

September 15, 2006. Id. 

Three months after his release and while under supervision by the 

Department of Corrections (DOC), Herrick stalked a 16-year-old girl he 

                                                 
1 Appendix 1 is a true and correct copy of the State’s Certification for 

Determination of Probable Cause, filed contemporaneously with its Petition on 
November 29, 2010. A supplemental designation of clerk’s papers has been filed to 
transmit this document to this Court. 
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met on a city bus. CP at ___ (App. 1 at 2-3). After she got off the bus the 

victim, L.J., turned around and saw Herrick jump behind a tree, so she 

sought the assistance of a stranger, telling him that she thought she was 

being followed. CP at ___ (App. 1 at 3). Believing she had safely reached 

her home, she went inside and undressed for a shower. Id. A short while 

later her father pulled into the driveway and saw Herrick looking through 

his daughter’s window. Id. Herrick appeared to be trying to remove the 

window screen. Id. He fled but was apprehended and pled guilty to one 

count of voyeurism on June 28, 2007. Id. He was released from custody on 

September 23, 2008. Id. 

In 2009, while under DOC supervision, Herrick stalked a female 

employee of the Auburn branch of Work Source. CP at 252. 

In 2010, still under DOC supervision, Herrick stalked a woman 

from the Auburn Public Library on several occasions. CP at ___ (App. 1 

at 5-6). The victim, M.M., reported that Herrick followed her in a car after 

she encountered him at the library. CP at ___ (App. 1 at 6). DOC filed a 

violation report and after a hearing Herrick was sanctioned 120 days 

confinement. Id. While he was incarcerated for those violations the State 

filed the SVP petition. 
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B. Sexually Violent Predator Proceedings and the PPG 
 

The State filed the SVP petition in Island County on 

November 29, 2010. CP at 1061-62. The trial court permitted the State to 

amend its petition with an additional recent overt act violation and an 

amended petition was filed on February 15, 2013. The Petition is 

supported by evaluations of Herrick conducted by Brian Judd, Ph.D. 

See CP at ____ (App. 1 at Ex. 2 (Civil Commitment Clinical Evaluation of 

Donald Herrick, November 19, 2010)); CP at 675-82 (Civil Commitment 

Evaluation Addendum, April 16, 2012). 

Dr. Judd relied in part on physiological testing of Herrick 

conducted on March 5, 2009, by Northwest Treatment Associates (NTA). 

CP at ____ (App. 1 at Ex. 2, page 19 of evaluation). This penile 

plethysmograph (PPG) testing took place during Herrick’s community 

sexual deviancy treatment. Id. The testing suffered from what NTA 

described as “signs of manipulation and suppression of responses . . . 

across all categories” by Herrick. Id. Nevertheless, Herrick demonstrated 

significant arousal to scenes describing the rapes of an adult female and of 

a female child. Id. The clinician concluded of Herrick: “If he is not a 

full-blown rapist by now, he is on his way to developing that problem.” Id. 

Concerned about the possible invalidating effect of Herrick’s 

efforts to manipulate and suppress his PPG testing, the State moved 
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pretrial to compel updated PPG testing. CP at 654-711. Also supporting 

the State’s request was Herrick’s attack on the 2009 PPG results. 

He obtained a report from a qualified expert who opined that the PPG 

testing was inconclusive and that Dr. Judd improperly relied upon it. 

CP at 688-94. Herrick filed a response opposing updated PPG testing to 

which the State replied. CP at 361-565, 566-600. 

The trial court heard oral argument on the Petitioner’s Motion to 

Compel Physiological Testing on January 22, 2013. 1RP at 13-24.2 The 

testing was permitted by RCW 71.09.050(1) “if requested by the 

evaluator.” The evaluator, Dr. Judd, had requested the testing. 

CP at 684-86. The court ordered that Herrick comply with PPG testing and 

a specific-issue polygraph test, entering the Order Compelling 

Physiological Testing (PPG Order). 1RP at 28-31; CP at 353-55. The 

polygraph testing was necessary to address whether Herrick had again 

manipulated or suppressed his responses to PPG testing, a concern made 

greater from an August 20, 2010, recorded King County Jail phone call in 

which Herrick asked his girlfriend to research ways to “beat,” “cheat” or 

“win” the PPG: 

                                                 
2 Consistent with Herrick’s convention for identifying the VRPs: 1RP is the 

January 22, 2013 motions hearing; 2RP is the February 11, 2013 contempt hearing; 3RP 
is the February 21, 2013 remedies hearing; and 4RP is the August 25, 2014 motion 
hearing. 
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11             SHANNON:  What did you want me to look up? 
12             DONNIE:  For what? 
13             SHANNON:  On the internet. 
14             DONNIE:  Okay.  Maybe the plethysmograph 
15       stuff.  Google how to beat a plethysmograph. 
16             SHANNON:  How to beat it? 
17             DONNIE:  Yeah.  Yeah. 
 

CP at 701. 

11             SHANNON:  It doesn’t say-- it just-- it 
12       doesn’t say anything. 
13             DONNIE:  How to cheat a plethysmograph. 
14             SHANNON:  Yeah. 
15             DONNIE:  Just keep looking, like find the 
16       correct spelling, because I don’t know how to 
17       spell it.  Did you find the correct spelling and 
18       stuff? 
19             SHANNON:  Yeah.  It’s pretty-- 
20             DONNIE:  Because I know there’s information 
21       out there somewhere about it.  If you could look 
22       up -- maybe try that later or something.  Just 
23       fool around to see.  Can you look up a civil 
24  commitment address and phone number now? And then 
25       email that to yourself? 
 

CP at 703 

9             DONNIE:  I was trying to learn like another, 
10       how to beat, how to win, how to cheat.  Maybe put 
11       how to cheat a plethysmograph. 
12             SHANNON:  Okay.  Civil commitment center. 
13             DONNIE:  Did you hear about me about how to 
14       cheat? 
15             SHANNON:  Yeah. 
 

CP at 704. 
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 Herrick’s counsel notified the State that Herrick refused to 

comply with the PPG Order. CP at 334. The State moved for a 

finding of contempt. CP at 322-34. Herrick responded. 

CP at 306-19. The trial court held a contempt hearing on 

February 11, 2013. 2RP. The court found Herrick in contempt and 

entered the Order on Petitioner’s Motion to Hold Respondent in 

Contempt (Contempt Order). CP at 296-98. The court denied the 

State’s request to jail Herrick as a coercive sanction. 2RP at 28. 

When the State lined out the language providing for a coercive jail 

remedy, it inadvertently crossed off the order’s purge clause. 

CP at 298. That error was corrected when this Court permitted the 

trial court to enter an Amended Order Holding Respondent in 

Contempt (Amended Contempt Order). CP at 1067-69. The trial 

court provided as a coercive sanction that the fact of Herrick’s 

contempt would be admissible at trial, with other possible remedies 

to be considered at a future date. CP at 298, 1069. 

 The trial court held a hearing on other possible contempt 

remedies on February 21, 2013. Though on January 11th, Herrick 

opposed the PPG testing, one month later his counsel conceded 

that it was necessary, admitting that to say it was “needed” was 

probably an “understatement:” 
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 To say that Mr. Ross needs this PPG exam is 
probably an understatement that we’ve known since the 
filing of this case back in 2011. Because we knew right up 
front in the initial discovery that the 2009 PPG exam was 
an inconclusive exam that we believed was ultimately 
going to be invalid and not be relied upon. 
 
 I don’t know why it’s taken so long for the AG to 
come to this conclusion, but we knew this pretty much 
upfront. . . . 
 

3RP at 13. 

Herrick appealed the Contempt Order. He also moved for 

discretionary review of the PPG Order and review was denied by a ruling 

dated October 2, 2013 (No. 69818-4). His motion to modify that ruling 

was stayed by this Court, pending the filing of his opening brief in the 

instant appeal. See No. 69818-4, Order Staying Motion to Modify, 

January 28, 2014. 

III. ARGUMENT 
 
A. The Trial Court Did Not Abuse its Discretion by Entering an 

Order Finding Herrick in Contempt of the PPG Order 
 
 Herrick argues that the trial court abused its discretion by holding 

him in contempt. He asserts that he has a right to determine whether the 

order he violated was entered in error. Herrick is incorrect because even 

an erroneous order must be obeyed by a party until such time as it may be 

reversed. The trial court here properly found Herrick in willful violation of 

the PPG Order. 
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1. Standard of review 
 
 This Court reviews a trial court’s order holding a party in contempt 

under the abuse of discretion standard. Detention of Broer v. State, 

93 Wn. App. 852, 863, 957 P.2d 281 (1998). Under that standard, the 

court’s order is not disturbed absent a showing that the court’s 

discretionary decision was manifestly unreasonable, based on untenable 

grounds or made for untenable reasons. In re Detention of Young, 

163 Wn.2d 684, 694, 185 P.3d 1180 (2008). 

2. Herrick cannot intentionally disobey an order merely 
because he believes it is voidable 

 
Herrick argues that, because he believed the PPG Order was 

erroneous and sought its review, the trial court could not hold him in 

contempt for intentionally disobeying it. His argument is contrary to the 

long-standing rule that even erroneous orders must be obeyed, and can 

only be challenged where a court lacks personal or subject matter 

jurisdiction, or lacks inherent power to make or enter the order. The trial 

court here did not abuse its discretion when it concluded that Herrick’s 

refusal to comply with the PPG order constituted contempt. 

“Contempt of court” is defined by statute and includes intentional 

disobedience of a lawful court order. RCW 7.21.010(1)(b). An order is 
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“lawful” if it issues from a court with jurisdiction over the parties and the 

subject matter, even if the order is in error or later invalidated. 

Deskins v. Waldt, 81 Wn.2d 1, 4–5, 499 P.2d 206 (1972); 

State v. Breazeale, 99 Wn. App. 400, 413, 994 P.2d 254 (2000), 

aff’d in part, rev’d in part, 144 Wn.2d 829, 31 P.3d 1155 (2001). An 

erroneous order may be voidable, but this Court has always recognized the 

distinction between a void judgment entered by a court lacking 

jurisdiction, and one which is merely erroneous and voidable. 

See Seattle Northwest Securities Corp. v. SDG Holding Co., Inc., 

61 Wn. App. 725, 733-34, 812 P.2d 488 (1991) (citing Dike v. Dike, 

75 Wn.2d 1, 8-9, 448 P.2d 490(1968)); State v. Coe, 101 Wn.2d 364, 370, 

679 P.2d 353, 357 (1984) (citing Bresolin v. Morris, 86 Wn.2d 241, 245, 

543 P.2d 325 (1975)). 

Herrick appears to be arguing that the underlying PPG order was 

void, due to trial court error, and he should be able to disregard it until this 

appeal of the contempt order has concluded. If so, he misunderstands the 

difference between a void and a voidable order. While mere error can 

render an order voidable, it does not make it void. “‘The test of the 

jurisdiction of a court is whether or not it had power to enter upon the 

inquiry, not whether its conclusion in the course of it was right or 

wrong.’” Mead School Dist. No. 354 v. Mead Ed. Ass’n (MEA), 
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85 Wn.2d 278, 280, 534 P.2d 561 (1975) (citing State v. Olsen, 

54 Wn.2d 272, 274, 340 P.2d 171 (1959), quoting 12 A.L.R.2d 1059, 

1066 (1950)). “A judgment is void only where the court lacks jurisdiction 

of the parties or the subject matter or lacks the inherent power to enter the 

particular order involved.” Coe, 101 Wn.2d at 370 (citing Bresolin v. 

Morris, 86 Wn.2d 241, 245, 543 P.2d 325 (1975)). A subsequent contempt 

order is therefore only “vitiated where there is ‘an absence of jurisdiction 

to issue the type of order, to address the subject matter, or to bind the 

defendant[.]’” Id. at 370 (quoting Mead, 85 Wn.2d at 284). 

Herrick’s argument has been repeatedly rejected across time and 

jurisdictions; a party cannot evade contempt by arguing that it should be 

allowed to appeal an order before complying with it. “‘(W)here the court 

has jurisdiction of the parties and of the subject matter of the suit and the 

legal authority to make the order, a party refusing to obey it, however 

erroneously made, is liable for contempt.’” Mead, 85 Wn.2d at 280 

(citing Dike v. Dike, 75 Wn.2d at 8, quoting Robertson v. Commonwealth, 

181 Va. 520, 536, 25 S.E.2d 352 (1943)). “The orderly and expeditious 

administration of justice by the courts requires that ‘an order issued by a 

court with jurisdiction over the subject matter and person must be obeyed 

by the parties until it is reversed by orderly and proper proceedings.’” 

Maness v. Meyers, 419 U.S. 449, 459, 95 S. Ct. 584, 42 L. Ed. 2d 574 
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(1975) (quoting United States v. United Mine Workers, 330 U.S. 258, 293, 

67 S. Ct. 677, 91 L. Ed. 2d 884 (1947)).   

Nor can a party intentionally disobey a lawful order and then – as 

Herrick attempts to do in this appeal – attack it in a subsequent contempt 

proceeding. The collateral bar rule prohibits Herrick from challenging the 

PPG Order in this appeal: 

Our “collateral bar” rule states that a court order cannot be 
collaterally attacked in contempt proceedings arising from 
its violation, since a contempt judgment will normally 
stand even if the order violated was erroneous or was later 
ruled invalid. 
 

Coe, 101 Wn.2d at 369-70. “In general, a court order which is ‘merely 

erroneous’ must be obeyed and may not be collaterally attacked in a 

contempt proceeding.” Seattle Northwest Securities, 61 Wn. App. at 733 

(citing State v. Turner, 98 Wn.2d 731, 738–39, 658 P.2d 658 (1983)).3 

Herrick has not challenged the trial court’s jurisdiction and 

authority to enter an order in this proceeding. He has therefore waived any 

challenge to the contempt order because those are the only bases for which 

an order on contempt may be challenged. RAP 10.3(g). Nor does he 

dispute that he refused to comply with the court’s order. He merely asserts 

                                                 
3 Herrick moved for discretionary review of the PPG Order and review was 

denied by a ruling dated October 2, 2013 (No. 69818-4). His motion to modify that ruling 
was stayed by this Court, pending the filing of his opening brief in the instant appeal. 
See No. 69818-4, Order Staying Motion to Modify, January 28, 2014. Nevertheless, this 
appeal concerns only the contempt order and so the collateral bar rule applies. 
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that the underlying order was illegal. Thus, he has no basis to challenge 

the contempt order and it should be affirmed. 

3. The issue of whether the trial court order an adverse 
inference instruction is not ripe 

 
Herrick preemptively argues that the trial court cannot instruct the 

jury that they can draw an adverse inference from Herrick’s contempt of 

the PPG Order. While the State intends to request that instruction, the 

issue is not ripe at this time. 

“Ripeness addresses whether ‘the issues presented are appropriate 

for judicial resolution at this time.’” Matter of Detention of McClatchey, 

133 Wn.2d 1, 12, 940 P.2d 646 (1997) (quoting Abbott Laboratories v. 

Gardner, 387 U.S. 136, 149, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967)). 

Because the trial court has not considered that issue, the matter is not ripe 

for adjudication. 

In any event, an adverse inference instruction can be a “reasonable 

and just order in regard to a failure to permit discovery[.]” 

Diaz v. Washington State Migrant Council, 165 Wn. App. 59, 86-87, 

265 P.3d 956 (2011). Herrick’s refusal to comply with physiological 

testing is in effect a discovery violation. Should this Court reach the issue, 

it should hold that an adverse inference instruction would not be error 

under the facts of this case. 



IV. CONCLUSION 

For the foregoing reasons, the State requests that this Court affirm 

the Amended Contempt Order, holding Herrick in contempt for 

intentionally disobeying the PPG Order. 

RESPECTFULLY SUBMITTED this 1 ih day of June, 2015. 

ROBERT W. FERGUSON 
Attorney General 

Senior Counsel 
Attorneys for Respondent 
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