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STATEMENT OF FACTS

On December 1, 2011, Etnén Mattox and Jeff Brinkley
called Kenny Easley and tell him they have the money they
owe him. (RP 1/14/2013 Pg. 428-29 ).

Kenny Easley went to the Munson Residence to pick-up
his money. (RP 1/14/2013 Pg. 429-30 ).

Mr.Easley Got into a confrontation with Mr. Munson,
Mr. Mattox, Mr. Brinkley in the driveway. (RP 1/14/2013
Pg. 431 ).

Mr. Mattox, Mr. Brinkley, and Mr. Munson assault Mr.
Easley and drag him into the basement (RP 1/14/2013 Pg.
486 ), where visqueen was spread out on the floor. (RP
1/14/2013 Pg. 492-93 ), where they robbed and beat him and
pointed a gun at him. (RP 1/14/2013 Pg. 435 ).

They stripped Mr. Easley down naked and took all his
jewelry, took his safe out of the trunk of his car, and
made him smoke methamphetamines at gunpoint. (RP 1/14/2013
Pg. 435-36 ).

They put Mr. Easly in a back room and have a vote on
whether to kill him or not. (RP 1/14/2013 Pg. 437 ).

Kenny Easly was robbed of $4,700.00, (4)four ounces of
methamphetamines, heroin, 9-millimeter handgun, his car,

and all his jewelry. (RP 1/14/2013 Pg. 43% ).
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Chuck Munson was there when the safe was opened and
aware of what was going on. (RP 1/14/2013 Pg. 489 ).

They take Mr. Easley out of the basement and to his
car where he has to remove the child seat and put it in
the trunk. When they open the trunk it is now lined with
visqueen. (RP 1/14/2013 Pg. 494 ).

Eathan Mattox and Jeff Brinkley take Mr. Easley to the
woods and then to a warm beach area to a friends house.
(RP 1/14/2013 Pg. 494 ).

They left him there but took his car, as well as all
the other items they had already taken earlier. (RP
1/14/2013 Pg. 438 ).

Kenny Easley calls his wife, a Mr. Johnson, and the
defendant. (RP 1/14/2013 Pg. 439 ). All Co-defendants
meet at Kenny Easley's father's house. (RP 1/14/2013 Pg.
442 )

Mr. Brown proposes a business meeting with Chuck
Munson, Eathan Mattox, and Jeff Brinkley to get Kenny's
property back. (RP 1/14/2013 Pg. 444 ).

Mr. Brown talks to Mr. Munson before they go over to
Munson's residence. (RP 1/16/2013 Pg. 721-22 ) (RP
1/14/2013 Pg. 444 ) (RP 1/11/2013 Pg. 222 ).

It was also pre-arranged for Mr. Mattox and Mr.
Brinkley to meet there. (RP 1/14/2013 Pg. 451-52 ) (RP

1/14/2013 Pg. 501-502 ).

L o
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They have agreed te give the money back and to all
meet at Mr. Munson's. (RP 1/16/2013 Pg. 728-30 ) (RP
1/16/2013 Pg. 754-55 ).

Cverybody goess to Munson's house. Mr. Munson tells
everybody '"come on in". (RP 1/10/2013 Pg. 100 ).
Everybody enters the Munson residence and Mr. Munson gives
back a large amount of money and Kenny's gun. (RP
1/14/2013 Pg. 460 ) (RP 1/15/2013 Pg. €56 ).

Mr. Brown reassures Mr; Munson that all we want is Mr.
Easley's property back and we are not there to hurt them.
(RP 1/10/2013 Pg. 109 ) (RP 1/14/2013 Pg. 309 & 455 ).

While waiting for Jeff Brinkley and Eathan Mattox to
arrive some individuals were rummaging through Munson's
back rooms and took several items. (RP 1/11/2013 Pg. 216 &
220 ) (RP 1/14/2013 Pg. 314 ).

When Mr. Brown found out this was happening he told
them to stop and not to take anything. He repeatedly
reminded them we are not here to take anything from
Munson's but rather collect Kenny Easley's stolen items.
(RP 1/13/2013 Pg. 224 & 228 ) (RP 1/14/avia pa. 314)

Mr. Brown did not take anything from the Munsons
residence. (RP 1/13/2013 Pg. 228 ) (RP 1/15/2013 Pg. 657
).

After a few hours Patrick Buckmaster, a friend of Mr.

Easley's shows up. (RP 1/10/2013 Pg. 138 ). A few minutes
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later, & loud shotyun plast was heard in the hallway. (RP
1/10/2013 Py. 139 ) (RP 1/14/2013 Pg. 459-60 ).
Mr. Brown tells everybody "“Lets Go"... (RP 1/16/2013

Pg. 139 ).
This is the Point where the Liability of Charges against

the Defendant end. (RP 1/10/2013 Pg. 147-48 ).
Best Arsoed AT (CP we® | Qg™ po. . ~.;R$‘)
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ER _404(b)

APPELLANT'S CONSTITUTIONAL RIGHTS WERE VIOLATED UNDER THE
l14th AMENDMENT, VIOLATING DUE PROCESS AND EQUAL PROTECTION.
THE TRIAL COURT'S ABUSE OF DISCRETION IN ADMITTING HIGHLY
PREJUDICIAL ER 404(b) EVIDENCE DID NOT CONSTITUTE HARMLESS
ERROR. BUT INSTEAD WAS BASED ON UNTENABLE GROUNDS AND
CAUSED UNDUE PREJUDICE TO THE DEFENSE.

A/. The Erroneous Admission of Evidence Under 404(b) Reguires
Reversal Only If The Error, Within Reasonable Probability,
Materially Affected the Outcome Of The Trial.

In balancing the evidence's .probative value against its
prejudicial effects under ER404(b), the trial court must read ER
404(b) in conjunction with ER 403. Er 403 requires exclusion of
evidence, even if relevant, if its probative value |is
substantially outweighed by the danger of unfair prejudice.

The danger of unfair prejudice exists when evidence is likely
to stimulate an emotional response rather than a rational
response. See, State v. Smith, 106 wWn.2d4 772, 775, 725 P.2d951
(1986).

In order to be admissable under the FED. RULE EVID. 404(b),
The evidence of other acts must (1) have a proper evidentiary
purpose, (2) be relevant under Rule 402, (3) Satisfy Rule 403,
(i.e.; not be substantially more prejudicial than probative), and
(4) be accompanied by a Limiting Instruction, when requested

pursuant to Fed. Rule Evid. 105>.that instructs the jury not to

use the evidence for an improper purpose. See, United States v.

Cross, 308 F.3d 308, 320-21 (3rd Cir. 2002)(footnote omitted).
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Here, Appellant's trial court allowed evidence of a homicide,
grave-site and burial, x-Rays, pictures of clean up, and forensic
witness's in such an enormous amount that any reasonable person
would be confused with the charges at hand.

In light of the attached pro-se charting, 32% of the
witness's testimony and 41% of the exhibits admitted into

evidence was of uncharged crimes. (see chart below).

B/. The Court's Ruling OF Why The Evidence Was Admitted:
(1) to prove that the firearm was operational.
(2) to show "consciousness of guilt". (RP 1/10/13, pg. 6).

In light of Washington State Law and the Instructions to the
jury, the state need not prove that a firearm was discharged or
that it was even operational.only that one of the participants of
the crimes charged was armed with a firearm.

In State v. Faust, 93 Wn.App. 382, 967 P.2d 1284, at 1289
(1998), the state points out that eyewitness testimony to a real
gun that is neither discharged or recovered is sufficient to
support a firearm enhancement.

In State v. Berrier, 110 Wn.App. 645, 41 P.3d at 120 (2002),
Division II of the Court of Appeals found that a firearm unloaded
or inoperable is still a firearm and trial court may impose a
firearm sentence enhancement.

According to State v. Tongate, 93 Wn.2d 753, 613 P.2d at 122
(1980),(the prosecution is not required to prove that a pistol,

revolver, or other type of firearm was loaded or even that it was
capable of being fired.).
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The State had in its possession, from original arrest date,
Kenny Easley's Jimenez JA-9mm and (6) six eyewitnesses of firearm
testimony.

HOW THE APPELLANT WAS PREJUDICED

At; (RP 1/11/13, pg. 259 ), the prosecutor asks the witness:
"Were you asked to look at some evidence with regard to the case,
this case in particular, with the victim Patrick Buckmaster?"

Next, (RP 1/18/13, pg. 987), the prosecutor is explaining the
elements of the Appellant's charges reflective to the Inflicted
Bodily Injury but, instead of the alleged victim, he uses Patrick
Buckmaster as the example of what constituted bodily injury. In
both of the above cites to the record, Patrick Buckmaster is not
the defendant's alleged victim in charging documents. This is why
ER 404(b) is distinctive, as Appellant argues.

Appellant is distinguishing that the jurors were overwhelmed
with ER 404(b) error and inference of guilt.

TO CONCLUDE TEIS

Even if the trial court admits evidence of uncharged crimes &
bad acts, it should have 1limited the nature and amount of
evidence admitted.

The problem is that it still weighs too hfavily with the jury
because it over-persuades the jury into préjudicing defendant
with uncharged «crimes, and denies the defendant a fair
opportunity to a defense against what he is actually charged
with.

Given the powerful nature of the evidence and emotional effect
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cP po. 4>
(See Court's Instruction To The Jury #29):"A firearm,

Whether Loaded Or Unloaded, Is A Deadly Weapon".
(ggd%ggilnstruction to the Jury #30 ): for Purposes Of A
Special Verdict, The State Must Prove Beyond A Reasonable
Doubt That The Defendant Was Armed With A Firearm At The
Time Of The Commission Of The Crime..)

In light of this instruction, any reasonable person or juror
could conclude that one participant need only to be armed to find
cause on both elements of the deadly weapon and special verdict
firearm enhancement.

It is my position that the Honorable Judge's decision to
allow this evidence in, for the purpose to show the firearm was
operational, was manifestly unreasonable and based on untenable
grounds.

In light of reason #2, "Consciousness of guilt"™, the evidence
admitted does not reflect the mens rea of the crimes charged.
The gravesite, or the x-rays of deceased, or the pictures of
clean-up, and all the forensic witnesses is not reflective of
guilt of the crimes I was charged with or as applied to victims.
(RP 1/17/13 pg. 957). (CP soa* i3S pa.add -36)

In determining whether the probative value of evidence
outweighs its unfair prejudice, a trial court should consider the
availability of other means of proof and other factors. See,

State v. Powell, 126 Wn.2d 244, at 264, 893 P.2d 615 (1995).

STATEMENT OF ADDITIONAL GROUNDS pg. [



it had on the jury, the lack of relevance, and the absence of a
Limiting Instruction, it's admission was not harmless. What it
did was shift the Burden of Procof to the defense with highly

prejudicial evidence that the jury should not have considered.

PREJUDICAL WITNESS BELOW:

(1-11-13 pg.259-60)--Kathy Geil, Forensic Scientist

(1-15-13 pg.565-75)--Catherine Taylor, Forensic Anthropologist
(1-15-13 pg.585-96)~--Stanley Adams, Forensic Pathologist
(1-15-13 pg.597-601)--Brittany Ball, Forensic Scientist

Reversal Is Warranted,
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Groown ™ 2

LIMITING INSTRUCTION

APPELLANT ARGUESE THAT THE TRIAL COURT ABUSED ITS
DISCRETION BY FAILING TO GIVE APPROPRIATE LIMITING
INSTRUCTION IN RESPECT TO THE HIGHLY PREJUDICIAL ER
404 (pb) EVIDENCE ADMITTED BY THE COURT.

THE TRIAL COURT'S ERROR WAS NOT HARMLESS AND VIOLATED
DEFENDANT'S l1l4th AMENDMEKT RIGHT TO DUE PROCESS AND,
THE RIGHT TO A FAIR TRIAL UNDER THE THE U.S.
CONSTITUTION.

ER 404(b) states; "Evidence of other crimes, wrongs, or

acts is inadmissible to prove character and show action in
conformity therewith; such evidence may, however; be
admissible for other purposes, such as proof of wmotive,
opportunity, intent preparation, plan, knowledge, identity,
or absence of mistake or accident. See:
State v Goebal, 36 Wn. 3d.- 367, 379, 218 P.2d 300 (/950);
State v. Gresham, 173 Wn.2d 423, 424, 425, 269 P.3d 215
(2012); State v. Aaron, 57 Wn.App. 277, 787 P.2d 949
(1990); State v. Foxhovem, 161 Wn.2d /6%, at 175, 163 P.3d
786 (2007 ).

The state may refuse to give the reguested instruction
if it is incorrect or not accurate. This does not end the
inquiry, However: While it is not error for the trial
court to refuse to give an incorrect instruction it is
ervor for trial court to fail to give a correct

instruction. State v Goebal, 36 Wn. @4'- 367, 379, 218 P.24

300 ( /950 )
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ER 404(p) EVIDENCE ALLOWED

Direct Testimony Prejudicial ER 404(b)

§ OF PAGES } OF PAGES

WITNESSES:
DLTECTIVE WELLS 4l 12
DETECTIVE METCALF 9 0
LOIS MUNSON 104 24
KATHY GECIL 10 2
SUSAN MUNSON 103 2
KENNY EASLEY el 20
DR. CATHRINE TAYLOR 10 10
DR. STANLEY ADAMS 10 10
BRITTANY BALL 12 8
LISA CASEY g 8
MEGAN EASLEY 32 14
BILL DAVIS 34 0
DANNY FPORDHAM 38 3
DONALD CASTANARES 21 3
DETECTIVE BETTS 43 19

32% OF DIRECT TESTIMONY IS5 OF UNCHARGED CRIMES
EXHIBITS
%6 (RP 1-10-=13 pg. 66 ) PITCURE WINDOW

B3 ¥*|5 {RP 1-10-13 pgyg. 133 ) HALLWAY REPAIR & CARPET
B9, (RP 1-11-23 py. 262 ) SLMIAUTOMATIC 308

%60,%6 | (RP 1-15-13 pg. 560 ) BURIAL AREA

®oH X617 (RP 1-16-13 pg. 570 ) GRAVESITE

475,876  (RP 1-2-13 py. 592 ) X~-RAYS OF SKULL

w25 22 (RP 1-—}?5(—13 py. 604 ) BLOOD STAIN PICTURES
r2Y,228 (RP 1-f§h13 pge. 604 ) BLOOD STAIM PICTURES

41 % OF EXHIBITS ON OUNCHARGED CRIMES
e (RP 1-J5-13 pG- 655) Buccer Proof VesT

po- 10

% of
PAGES

12%
o%
23%
20 &
20 %
33 %
100 &
100 %
66%
21 &
45 %
0%
45 %
14 %
44 %



My dJdefense Counsel @& ain asked for a Limiting
Instruction, on the very next day ian trial, and provided
another instruction for the court. But again this was
denied. RP 1/18/2013 pg. 974-76 ).

It is noted: That because the state offered the
limiting instruction this in no way negates a request.
Once an offer for the Instruction was made, and the defense
in my case we excepted, it is the same as a Reqguest From
the Defense. Otherwise, it would be a backhanded way of
tricking the defense out of a Limiting Instruction by

saying, "You never reguested one".

IN CONCLUSION OF THIS ISSUE

Approximately 32 § of the witnesses testimony and 41 %
of the exhibits admitted into evidence was on ER 404(b)
uncharged crimes, bad character and bad acts. There is no
greater prejudice than the word "Murder™ in a trial if the
defendant 183 not charged with or not relevant to the
chargealagainst his victims.

Denying a Limiting Instruction specifying the purpose
for which this highly prejudicial evidence can be used is
not harmless error. Instead, it shifts the Burden of Proof
dnto the defense and severely handicapped his Right to a

Falir Trial.
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Once a criminal defendant reguest & limiting
Instruction to ER 404(b) evidence, the trial court has a
duty to correctly instruct the jury, notwithstanding
Defense Counsel's failure to provide a correct instruction.
State v. Gresham, 173 Wn.2d 423, 424, 425, 259 P.3d 215
(2012) .

Whera the evidence is admitted for a limited purpose,
and the party against whom it is admitted reguest a
limiting instruction, it is error not to give the
instruction. State v. Aaron, 57 Wn.App. 277, 787 P.2d 949
(19%0).

In my case, deapite the defense counsel's exhaustive
efforts in argument to the relevance of the ER 404(k)
Evidence that the trial court admitted, a Limiting
Instruction must, at a minimum, inform the Jjury of the
purpose for which the evidence 1s admitted and give
Cautionary Instruction that such evidence is to be
considered for no other purpose Or purposes.

During Motions of Limine the court offered to give a
Limiting Instruction to the ER 404(b) Evidnece. My Defense
Counsel exceptsad and proposed the instruction to the court.

Here, the court Jdecided not to give an instruction; |

RP 1/17/ 2013 pg. 953-58 ) this was because the specific

instruction wy dJdefenss counsel proposed was not in

agreement with the court or the state. (CF’so&ﬂIES'qu#7)
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I ask this Court to Reverse all charges and REMAND for
new trial on the grounds of this being highly likely the
jury used this evidence in their decision for guilt.

I would aleso add that the jury was out for a little
more than (2) Two hours on (7) Seven major charges and (7)
Seven gun enhancement charges. [ During that time they also
went out to lunch]. that is not enough time to properly
discuss and deliberate on this many charges let alone read
all the instructions. I am sure that the amount of ER
404{b) evidence allowed and lack of Limiting Instruction

played a big part in this.

ORGSR W N N R M
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Grooun ™ 3
ER 609

TRIAL COURT DENIED DEFENDANT'S RE%UEST TC INTRODUCE D§TQ§
FELONY EVIDENCE TO IMPEACH LOUIE MUNSON AS A WITNES

THUS, LIMITING THE SCOPE OF THE DEFENDANT'S
CROSS-EXAMINATION OF MR. MUNSON, AND VIOLATED APPELLANT'S
COMPULSORY PROCESS OF THE SIXTH AMENDMENT RIGHT OF THE
U.S. CONSTITUTION GUARANTEEING APPELLANT A MEANINGFUL
OPPORTUNITY TO PRESENT A COMPLETE DEFENSE. FURTHER,
VIOLATING THE FEDERAL RULES OF EVIDENCE 6092, 28 §

U.S.C.A.

It has long been established that,; whether rooted in Due
Process Clause of the U.S. l4th Amendment, or in the Compulsory
Process of the Sixth Amendment U.S. Constitutional guarantees
criminal defendant a meaningful opportunity to present a
complete defense. California v. Tombetta, 467 U.S. 479, 485

(1984); Holms v. South Carolina, 126 S.Ct. 1727, 1731 (2006).

(A) Defense Was Barred From The Issue That The Alleged
Victim, And State's Witness, Mr. Munson, Was A
Two-Strike Offender Who Would Have Likely Faced Strike
Three Had He Not Been Deemed A "Victim" By The State.
(RP 1/10/13 pg. 51-57).

FEDERAL RULES OF EVIDENCE Rule 602, 28 § U.S.C.A. ER 609(a)(1l):
"In general, the following rules apply to attacking a witness's
character for truthfulness by evidence of a criminal conviction.

(1) For a crime that, in the convicting jurisdiction, was
punishable by death or by imprisonment for more than
one year, the evidence":

(i) "Must be admitted, subject to Rule 403, in a
criminal case in which the witness is not a
defendant".

ER 609(b) Applies if more than 10 years have passed since the

witness's conviction or release from confinement for it,
whichever is later. Evidence of the conviction is admissable

only if...

(1) "Its probative value, supported by specific facts and
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circumstances, substantially outweigh its prejidicial
cffect"; and

(2) "The proponent gives an adverse party reasonable written
notice of the intent to use it so that the party has a fair
opportunity to contest its use.

Our theory ofF the case is and was that Mr. Munson was
tailoring his testimony for the state. ( 1/10/13 RP 54). Kenny
Easley, the man who was robbed at first and state's witness,
testified to the fact that Mr. Munson was an arbitrator to Mr.
Easley's abduction and robbery (1/14/2013 RP 486, 489) Mr. Easley
and Mrs. Eagley both testified that Mr. Munsbmnm gave back a large
amount of money from the crime and Kenny's gun. ( 1/14/13 RP
460)(1/15/13 RP 656). Fruits of the poisemous tree. Mr. Easley
testified that he was held at gun point.(1/14/13/RP 487). Both of
Mr. Munson's strike offeﬁaes are armed robbery l. Mr. Munson was
not on trial or was he charged with: any crimes, therefore the
relevance of the facts and circumstances and their probative
value should outweigh any prejudice to a man who is free from
prosecution.

Defense Counsel gave written notice to the state of their
intent to use Mr. Munson's prior two-strike charges. (12/4/12 RP
94).pPre-trial Motions/Motions in Limine.

A defendant has a right to confront adverse witnesses with

bias evidence if the evidence is at least minimally relevant.
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State v. Fisher, 165 Wash. 24 at 752, 202 p. 34 937 ( ).

Bias refers to "the relationship between a party and é
witness which might lead the witness to slant, unconsciously or
otherwise, his testimony in favor of or against a party". U.S. v.
Abel, 469 U.S. 45, 52 ,105 s.Ct, 465, 83 L.EAG. 24 450.

A defendant may establish bias through cross-examination or
by introducing extrinsic evidence, including third party
testimony: "A defendant enjoys more latitude to expose the bias
of a key witness."

(B) In Mr. Munson's Deposition He Stated He Was A Two-strike
Of fender.

CrR 4.6(d) Use, "Any deposition may be used by any party for the
purpose of contradicting or impeaching the téétimony of
the deponent as a witness, or as substantive;avidence
under circumstances permitted by the Rules of
Evidence."

The state had proposed Jury Instruction #7: "You may consider
evidence that a witness has been convicted of a crime only in
deciding what weight or credibility to give to the testimony of
the witness, and for no other purpose." This could also lead a
juror into thinking that all convictions are being layed out for
them to consider. (CP Suky TNaTRYCTIONS PG II'T)

Any reasonable person would have taken into consideration
that Chuck Louis Munson, being a 2-strike offender, is possibly

tailoring his testimony and is 1less credible as a witness
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especially when other state's witnesses say he was an accomplice
to the abduction and robbery of Mr. Easley and could have been
facing strike three if not deemed a "victim" by the state.
Therefore, Mr. Brown was prejudiced by the court's not allowing

Mr. Munson's relevant prior convictions of Armed Robbery 1.

SN ON NN NN NN NN~
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CUMPULSORY PROCESS

TRIAL COURT ABUSED ITS DISCRETION RBRY NOT ALLOWING

ﬁ?TITIONER TO BRING WITNESSES IN HIS FAVOR, OR TO CONFRONT
S ACCUSER, THUS, VIOLATING APPELLANT'S &th AND 14th

AMENDMENT RIGHTS OF DUE PROCESS THROUGH COMPULSORY AND
CONFRONTATION CLAUSES.

It is axiomatic that an accused person has the Constitutional
Right to present a defense. United States Constitutionl Amendment
VI; Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920 (1967).
Defendant's Constitional Right to present a defense includes the
right to offer the testimony of witnesses and to compel their
attendance, if necessary; U.S.C.A. Const. Amend. 6: WESTS RCWA
Const. Art. 1 § 22,

While the confrontation c¢lause guarantees a defendant the
right to be confronted with witnesses "against him", the

Compulsory Process Clause guarantees a defendant the right to
: U-SOC-A- Amend 6. The

obtain and call witnesses "In his favor".

Compulsory process is, in plain terms, the Tijght to present a

defense and is a fundamental element of due process of law.

U.S.C.A. Const. Amend 14; United States v. Wittington, 783 F.24

1210, 1218 (1986), citing Washington 388 U.S.at 17-19; State v.

Ellis, 136 Wn.2d 498, 527, 963 P.2d 843 (1988).

The defendant exercised his rights under the compulsory
process clause in advance of trial, announcing his intent to
present certain witnesses (see Witness list below). Violation of
defendant's rights under the confrontation c¢lause 1is U.S.
Constitutional error. Harrington v. California, 395 U.S. 250,

251-52, 89 S.:Ct. 1726 (1996).
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ER 901(a)
APPELLANT'S U.S.C. 14th AMENDMENT DUE PROCESS RIGHTS WERE
VIOLATED. TRIAL EXHIBIT #85 "BULLET PROOF VEST" WAS NOT USED

IN THE COMMISSION OF THE CRIME, AND ADMISSION OF EVIDENCE WAS
NOT HARMLESS ERROR.

Washington Rules Of Evidence: ER 901

(a). The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by
evidence sufficient to support a finding that the matter
in question is what the proponent claims.

Moody v. U.S., 376 F.2d 525, 532, (9th Cir. 1967).

State v. Hunter, 152 Wn. App. 30, 216 P.3d 428-30 (2009).

See also; State v. Oughton, 26 WA. Rpp. 74, 83-84, 612 p.2d 812
(1980); State v. Ffeeburg, 105 Wa.App. 492, 20 p.3d 98%9-90
(2001).

Danny Fordham, co-defendant, and State's witness, was
arrested 3 months after the'incident at the Munson's residence.
In his possession was trial Exhibit #85: "bullet-proof vést.“
(1/15/13 RP pg. 663). The court admitted the "vest" during the
testimony of Det. Wells but layed down no foundation to support
the authentication of the evidence. (1/15/13 RP pg. 665).
"Vest" was already in front of the jury before Danny Fordham took
the stand and admitted it was not the vest which he had at the
Munson's residence. (1/16/13 RP pg. 823-24).

In light of the court not allowing defense witness Tom
Jackson to testify on behalf of ownership and who was in
possession of "vest," the State's apparent attempt to guestion

his "know how" to the authenticity, and the court wanting to make
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Defense counsel layed a foundation; that is, he presented
facts or circumstances which serve to establish the relevance of
the testimony. Trial court, then, refused to allow witnesses
testimony because of "It's 404(b) evidence and collateral"
probative damage. See the 9th Circuit analysis of the prejudice.
Ocampo v. Vail 649 F.3d 1098 (9th Cir. 2011), This is contrary to
clearly established 1law holding states applicable to the
confrontation clause. Pointer v. Texas, 380 U.S. 400, 85 S.Ct.
1065 (1965).

The following witnesses, and error as attached to them, had a
substantial and injurious effect or influence in determination of
the jury verdict:

CAROL DAVIS ( 1/8/2013, Pre-~trial Motions pg. 92
through 106 )

SHAWANA FLY (RP 1/15/2013 pg. 515-522)

SIMONE LYONS (RP 1/15/2013 pg. 515-522)

TOM JACKSON (RP 1/15/2013 pg. 515-522)

The constitutional right to a jury trial would mean little if
a Judge could exclude any defense witness whose testimony he or
she did not credit. Appellant conveys that he was not allowed to
present not only a complete defense but any defense.

Appellant was so prejudiced by the trial court decision he
was deprived of a fundamental American Right - the right to a
fair trial before an impartial and untainted jury. Reversal is

' Warranted.
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sure this was "vest" on date in question... (1/15/13 RP pg.
520-22).
I do not find this harmless.

A. In State v. Oughton; Evidence of a knife unrelated to the

murder knife found to be of highly questionable relevance.

B. In State v. Freeburqg; Defendant was arrested 2 years later

with a gun 1in his possession but not the gun used at the
incident. Trial court allowed, Appellate Court Reversed.

C. In State v. Hunter; Trial Courts error in admitting a

"trigger-pull device" that was '"similar to" pressure of gun

trigger was not found harmless.

D. In Moody v. U.S.; Evidence a defendant had a gun that had no

relation to the charge in his case was found irrelevant and
prejudicially erroneous.

Evidence of a "bullet-proof vest" is highly prejudicial, and
Courts have "uniformly condemned...evidence of...dangerous
weapons;" even though found in the possession of co-defendant,
which has nothing to do with crime charged except that it is a
highly prejudicial, "similar to" prop. The admission of this
"vest," which was not at the Munson's residence, weighs heavily
on the opinions of the jury, and due to the trial court's refusal
to give a limiting instruction, that vest's admission was not
harmless.

Reverse and Remand.
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JURY INSTRUCTION VIOLATION

APPELLANT'S CONSTITUTIONAL DUE PROCESS RIGHTS AND SIXTH
AMENDMENT RIGHT TO A JURY TRIAL WERE VIOLATED EY A
CONVICTION THAT RESULTED FROM JURY INSTRUCTIONS THAT

WERE FUNDAMENTALLY DEFECTIVE.

The jury instruction for the Firearm Enhancements/Special
Verdicts were incomplete as they required the jury to deliberate
until they found unanimously "not guilty" or "no." They did not
include the now famous Brett "out®™ allowing them to be instructed
to leave it blank if they could not come to a unanimous decision.

On 7 June 2012, The Supreme Court overruled its own precedent
in Goldberg and Bashaw because of the Brett "or leave it blank,"
legal way out. State v. Guzman Nunez, 174 wn. 2d 707,714 (2012).
This holding does not conflict with the holding in Geoldberg
because the words, "Do not £fill in the blank for that
alternative," do not exist as a way out for a juror to take.
There was error in this case because the jurors had to agree
unanimously "no," or unanimously "yes".

Richardson v. United States, 526 U.S. 813, 143 L. Ed. 24 985,
119 S. Ct. 1707 (1999). The Supreme Court made a ruling to
clarify common law that at the time served policy considerations
of Jjudicial economy and finality, rather than constititional
grounds.

State v. Guzman Nunez, 174 wn.2d 707,713, 285 P.3d 21 (2012).
In overturning The Supreme Courts past two precedent cases on

unanimity and the non-unanimity rule, The Supreme Court justified
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this landmark decision because onﬁheir previous holding in State
v. Brett, 125 wn. 24 126, 172-75,&892 p.2d 29 (19295), and the
"out®™ found in the majority of these particular jury
instructions;
"1f, after fully and fairly considering all of the
evidence or lack of evidence you are not able to reach a
unanimous decision as to any one of the aggravating
circumstances, do not £fill in the blank for that
alternative...."
The Supreme Court held that Goldberg was incorrect because of

the Brett "out." Guzman Nunez, 174 Wn. 2d at 714. This would be

unnecessary if the "out" words were included in Appellant's sjury
instructions, like they were in Brett, but they were not.
(pe. 146 +147)

(Clerk's Papers sub #136 inst. #31) (1/18/13 RP 981).

Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348,
147 L. Ed. 24 435 (2000); Blakely v. Washington, 542 U.S. 296,
313-14, 124 sS. Ct. 2531, 159 L. Ed. 24 403 (2004); Guzman Nunez,
174 wn. 2d at 712. These United States Supreme Court mainstay
cases do not say, "The jury must unanimously find beyond a
reasonable doubt no" on any aggravating circumstance, as that
does violate due process.

The Appellant's Jjury instructions, as they stand, forcing a
jury to go all the way till they conclude a finding of

unanimously "no," taints and dilutes the reasonable doubt

standard of proof. Cage v. Louisiana, 498 U.S. 39 (1990); Victor
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v. Nebraska, 511 U.S. 127 (1994).

What we have here is plain and simple illegal coercion. The
trial court Jjudge, by allowing this incomplete (no Brett "out")
jury instruction, coercad the jury into a forced verdict. Allen
v. United States, 164 U.sS. 492, 17 S. Ct. 154, 41 L. Ed. 528
(1896); Smith v. Curry, 580 F. 38 1071, 1073, (9th ¢ir.2009). and
is what happened here by allowing Appellant's jury to be given
the unanimous "no," without a Brett-worded "out " jury
instruction.

Unanimity is not required to find the absence of such a
special finding. Appellant's instructions stated that unanimity
was required for either determination. As a whole, the
instruction failed to make the applicable 1legal standard
apparent. State v. Borsheim, 140 wn. app. 357,366, 165 P. 34 417
(2007). That was error, also violating the defendant's right to
have charges resclved by a particular tribunal. State v. Wright,
165 wn. 24 783, 792-93, 203 P. 34 1027 (2009); Arizona v.
Washington, 434 U.S. 497, 503, 98 S. Ct. 824, 54 L. Ed. 24 717
(1978).

Regarding having jurors pressured into having to be unanimous
on a "no® verdict, The Supreme Court has previously made a clear

showing that it is prejudicial.

"When unanimity is required juﬁors with reservations might not
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hold to their positions or may not raise additional gquestions
that would lead to a different result. We cannot say with any
confidence what might have occurred had the jury been properly
instructed. Therefore, we cannot conclude beyond a reasonable
doubt that the jury instruction was harmless." FKeller v. City Of
Spokane, 146 wn. 248 237, 249, 44 P. 34 845 (2002).

Extensive authority supports the proposition that
instructional error of the nature alleged here is of sufficient
constitutional magnitude %to be raised for the first time on
appeal. Martinez v. Borg, 937 F. 28 422, 423 (9th cir. 1991).

In Neder v. United States, 527 U.S. 1 (1999), it says that
when there is constitutional error involving a jury instruction,
the court "must™ reverse. The Supreme Court's holding in Guzman
Nunez should not be errorless in Appellant's case due to the

absence of the Brett "or leave it blank™ fix.

Because of the aforementioned reason, Appellant's right to a
fair trial and due process was violated and I ask this court
relief from this prejudicial constitutional error and request to

have the affected sentences vacated and to be remanded back.
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INEFFECTIVE ASSISTANCE OF COUNSEL

APPELLANTS CORSTITUTIONAL RIGHTS WERE VIOLATED UNDER THE
U.S.C. VI AMENDMENT: W.S.C. ART. 1 §22 DUE TO INEFFECTIVE
ASSISTANCE OF COUNSEL.

STANDARD OF REVIEW

An ineffective assistance claim presents a mixed question of
law and fact, requiring de novo review. In re Fleming, 142
Wn. 24 853,865, 16 P. 38 510 (2001); State v. Horton, 136 Wn.
App. 29, 146 P. 34 1227 (2006).

AN ACCUSED PERSON IS CONSTITUTIONALLY ENTITLED TO THE

EFFECTIVE ASSISTANCE OF COUNSEL.

The Sixth Amendment provides that "in all criminal
prosecutions, the accused shall enjoy the right... to have
the assistance of counsel for his defense." U.S. Const. Amend
VI. This provision is applicable to the states through the
Fourteenth Amendment, U.S. Const. Amend. XIV; Gideon v.
Wainwright, 372 vU.s. 335, 342, 83 S. Ct. 792, 9 L. Ed. 24 799
(1963). Likewise, Article 1, Section § 22 of the Washington
Constitution provides, "In criminal prosecutions, the accused
shall have the right to appear and defend in person, or by
counsel..." Id.

The right to counsel is "one of the most fundamental and
cherished rights guaranteed by the constitution." United
States v. Salemo, 61 F.3d 214, 221-22 (3rd cir. 1995).

An appellant claiming ineffective assistance must SHow ;

(1) That defense counsel's conduct was deficient, meaning
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that it fell below an objective standard of reasonableness; an3i,
(2) That the deficient performance resulted in prejudice,
meaning "a reasonable possibility that, but €for the
deficlient conduct, the outcome of the proceeding would have
differed.”
State v. Reichenbach, 153 Wn.24 126, 130, 101 P.38 80 (2004);
citing Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.E3.2d 674 (1984); see also State v. Pitman, 134 Wn.App. 376,
383, 166 P.33 720 (2006).
1/. Defense counsel's failure to object to the admission of
trial EXHIBIT {85 "Bullet Proof Vest", prejudiced the defendant
and showed a deficient conduct that fell below an objective
standard of reasonableness. ( 1/15/2013 RP pg. 665). No
foundation was layed prior to the admissisn that EXHIBIT #85 was
ever at the Munson's house.

State moved to admit on evidence that was found on Mr.
Fordham 3 months after the incident. {(1/15/2013 RP 663-65).
Defense counsel d4id not object. During Mr. Fordhams testimony he
admits that EXHIBIT £85 "Bullet Proof Vest®™ was not at the
Munson's residence. (1/16/2013 RP 823-24).

2/. Defense counsels failed to object to Mr. Munson's testimony
of; " what would happen if the cops show up? ... there would be
to dead cops." (1/10/13 RP pg. 130). Mr. Munson was interviewed
three times and one very long deposition by all co-defendants
attorney's. Not once was anything like this said by him iN those

interviews. Susan Munson, Kenny Easley, and megan Fasley were
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all in the same room at this time and again not one of them said
anything like this.

Defense counsel should have objected and a continuance
granted so to produce evidence to the contrary. He does not
guestion Mrs. Munson, Kenny Easley, or Megan Easley in regard to
the wvalidity of Mr. Munson's statement. There is no trial
strategy to leave such an inflammatory ambush that was totally
unexpected by the accused in front of the jury without any effort
of NMeutralizing these remarks.

(In the situation where witness for the prosecution
testify at trial to fact and circumstances which from the
nature of the case afe wholly unexpected by the accused,
or in contradiction to their former testimony. Thereby
taking the accused by surprise, a continuance should be
granted to procure evidence of the contrary.).
%ﬁ- Defense counse's failed to object to the questioning of
Kathy Geil, the State Patrol's Forensic Scientist. (1/11/13 RP pg
2592). QUESTION: "Where you asked to look at some evidence with
regard to the case; this case in particular, with the victim
Patrick Buckmaster"... Patrick Buckmaster is not the victim in
my case and the Jjuror's should not be led to believe he is
especially whan the court allowed so much ER 404(b) evidence in
and refused to give a limiting instruction.
The Prosecutor's pervasive misconduct and defense counsel's

failure to object substantially increased the likelihood that
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surors would vote guilty oased on improper factors. State v.
Glasmann, 175 %n.23 BOAE-07, 28E P.35 €73 (2212).

a/. Pefense counsel's failed to object to the states arguement
in closing at (1/18/13 RP Pg. 887), 'Here, the prosecution is
explaining the elements of the appellant's charges refllective to
the inflicted bodily injury but, instead oOF the alleged victim
she uses Patrick Buckmaster as the example of what constitutes
bodily injury. 1In both oF the above cites to the record, Patrick
Buckmaster is not the defendant's alleged victim in charging
documents.

Defenae counsel should have objected and the court could

have properly instructed the jury. Again, counsel’'s failure to
object substantially increased the likelihocod that juror's would
vote guilty based on improper factors. Glasmanh Id.
5/. Defense Counsel's failed to object to the prosecutor
argument in closing at (1/18/13 RP pg. 985-98%) Here, she's
explaining the elewenta of the lesser included charge to
Ridnapping 1. Prosecutor (about unlawful imprisonment).

"This would ve accomplished if you accidentally locked
somebody in a room, it wouldn't be a crime because you wouldn't
have donme it knowingly..." this misrepresentation o¢f the law
clearly misstates e¢lement #4 of Unlawful Imprisonment: "The
defendant acted knowingly": A prosecutor commits misconduct by
misstating the law or making argument inconsistent with the
courts instruction. State v. Davenport, 100 Wn.2d 763-52, 675

P.23 1213 (1984).
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Jurors may have decided, based on this erroneous definition

of unlawful imprisonment, on improper factors and inaccurate
instructions during closing arguments. Defense Counsel
prejudiced the defendant, because of his failure to object, and
not having the court instruct the jury properly.
5/. Defense counsel's failed to object to the authentication of
state's exhibilt #84 "Setmi .308 rifle." Mr. Fordham was arrested
2 mobths after the incident at the Munson's residence. In his
possession was Exhibit #84 "Setmi .308 rifle."

The State moved to admit evidence durinﬂ the testimony of
Kathy &§eil but layed down no foundation that this weapon was ever
at the Muﬂson's residence. (1/11/13 RP py. 262-63). Defense
counsel should have objected to the authentification of exhibit
#84.

Prosecutor during opening statements says it's an "HK GITI"
( 1/9/13 RP Opening Statements pg. 2). Mr. Fordham testifies that
he had an "HK GIII" (1/16/13 RP pg. 755).

Whether this gun was or wasn't the gun Mr. Fordham had at
the Munson's residence , the defense counsel's job is to make
proof positive that it is. Appellant's counsel didn't even
attempt to argue to the fact that a Setmi .308 rifle,
manufactured by Sentry Arms, is not an HK GIII. There is no
trial strategy here, only a deficiency in conduct that fell beslow
an objective standard o¢f reasonableness. Strickland v.
Washington, 466 U.S. at 688, 104 S. Ct. 2052 (1984); State v.

Reichenbach, 153 Wn. 2d 126, 130, 101 P.34 80 (2004).
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IN CONCLUSION

Counsel's function is to assist the defendant and to bear the
professional skills and knowledge of the law while he asserts
‘himself as the defendant's advocate. Representation of a
criminal defendant entails certain bass#¢ duties. These duties
include counsel's effective assistance to ensure a fair and
impartial trial. Failure to object to improper arguments,
improper instructions, highly prejudicial props, and unexpected
inflamatory statements shows counsel's performance fell below an
objective standard of reasonableness. I believe it to be highly
likely that jurors did vote guilty based on improper factors.

Remand for new trial.
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THE _CommiSsien) OF ANCOTHER CRIME , NO RATIGNAL TRIER OF FacT Coolp
_Fzon THAT THe Evzbence Craves Revown A ROASONAGLE DOORT THAN
THE ConNbucT WAS A RESTRAIMUT .

~ Tr i "EVIDENCE NIEWES TN THE LIGHT WoST FaoRARL To THE
frosscmion GIves €auaL OR NEMRLY EEUAC CIRCOMSTAVTNC  SUfPoRT To A
THEWR OF GUILT AD A THELRy OF IMADCSNCE OF THE CRIME CHARGED )
THIS (ooRT MusT REVERSE TWE Convremions, (URE V. fecyniier , 755 F 2d
399, 396 (54 Cir. (985) , Unimm Sramss v, forrenmerey 919 F.ad 933, 926 (em Gr. 1950 ).
THIs /15 SO QBEeCAE , WHRE AN €adnrt OR Qeﬁm.( EauaL TH:-:o.e_s.{. QF @UILT
AN B THEORY OF 1nNOCENCE. 1§ SUPLPORTED By Tj:r:LE_' _EVIDENCE  VIEED.
IN THE LTGHT MOST  FavoRAde To A VERDICT, A RERmSOMAME :Il:v.&«{.
MUST NE(.ESS;MQILL{ ENTERTARIN A ReEason/ABRL DoV RT . __CQ_S_.&&;_.__\(_.-_._;_-DJ.QGS y
683 F.2d 1373, 383 (uni Cin, 1382, U.S. v. Sencder , %l £ad 1169 (em Ca.192)

_sec Aso  STaTe V. Gecza , 318 F2d 266 (204) Wa, Swp. Cvo

WHEU ALTERNATT v MEAMNS OF CannuTing A ST/GLE OF RS
ARE  pPeesenTED TO THE TJURY ,  EACH ALTERNATIVE MEANVS MUST RE
SUPPORT ED _B.t’. _SUBSTANTIRC ENIDENCE TAN ORDER T SAECCEVARD .

A DEFEMNQANT .S RIGHTs T A UNANImeJUS :.r..u&;( DeTeeniraTion «
OF. R71



C-P 50%*!5630&.»,1»5 = || PG . 13| ) ® b po. lahf)

AcerneTzve €cemeuTs

(R) THAT THE DEFEVOANT oR Min ﬂccompc.cu ABDOCTED THAT PéRsen WTiH TwienT
(d). T Hoco THE  Pewson Fre RAmson 0R REDARD | ok
(B) To Howo THE. persor AS B SHISD oOrR HosTAwe, ¢r
() To. IWFLICT EXTEP e WNENTAL DISTRESS OX _THAT fowstnl OR. /A THIRD.

. D_Ef-'ewom\:'r CLATMS  THERE WAS NO_ INTENT T Do _ﬁun.-i____o_.F- THE &
_EEMOVTS AND CarEsS  Stete . (Garcia 38 £.3d 266 (Qeid) AT 27 -T76

THE sTATE Fﬁ_u_eb To__PROVE K:bmr-ma:muc, Ioal THE Eflasr__m'zufacr
Avc 1+ 15 Here Lzreey THAT THE Jory Foumn THE D0/ T STy
______ - Recwouse ofF Aw THE . ERY4o4 (D) evzpoucs  Auciion  AnR THE (Rogens ?-11

Tw FERENCE ZNJECTED P"“I THE STATE ., Im  SURE THE LKk OF
e hTITING TANSTRUCTIEN ﬂLSQ__QL&_LPEQ__G,__EﬂﬁT IN THIS.

.Se.g_;___smzagfimﬁ_f?ﬁﬂmd_toa% .30 £.2d 7230 @a:c{\)

 Smme . bzusay, 111 weed Ppp. 08, 382 024 (4] (3013)
e STATEN. KoRum 130 wWa. Agp. 636, 86 £3d 6k (2004)

_ Vacare K:umrgsp:ua CHARGES  AND  ENHANEMENTS THAT
Reco mpﬂ—:\.}b} THeM ,
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TenT g\'ﬁl‘i)f_!J‘Lc’ - bure

APPELLANTs Co:u.«,,-r_rTuTucwﬂL R‘IGHTS WERE VIolRTEDR URDEE
THE [H18  Amenvemawt , VIOLATING Doe Frocese » Evrbence Dxo moT
pROVE ELEMENTS OF Buacu.ﬂﬂ.i-( TN THE Fest DEGREE

DEF-.‘AJDANT ARGUES THAT THE APPEUATE CourT SHOOLD ReEvERSE
 THE. Borewiey  CHARGE  Because THERE (5 TwSoeICLenT EVIDEME To.
pROVE  THAT. _HE ENTEREQ OR  RemAINED  ONCALFUY M. THE  Momsens -
Resroence. Derendarct  Alse cpazms HE. HAd nNo TwTewT To  Comnut A&
CRIME  AGATRST  Ma. Mumsen) ar Mes. Munsonw  AND WhS  THERE oney. oN
A PRE-ARRANGED . NEETIMUL Te RETRIEVE I7TemsS  THAT WERE SToles
_EARTER THAT DAY AT THE MoNsoms Restpence.

Me.. Munson Hw_ TAKED._ON THE. Ph’DAJE WITH THE . DEFERDANT
PTen. To Hzs ARRTIVAG_. CR? p‘/li f31013 P6. J&&)(RP I/NA;OlS pé. ‘f‘{_‘[g @P j.'(o/aofj pc,‘m-a:.
A meEeTIos WIES PAMNED Fp AL To BE AT THE Munsen’s  Resz peavee .

(Rp /zc{/‘;zog Q. 449 , 9s1-s3, 50|~ 07-). WHen THe . DemennandT ARRTueD pArT THE
"

_ Munsens  BeSinewce MR MuwsoN  Teld € VERy Br.,mf To “Come cng and
(e 1/,folaotl___pc. 100) B e

SRy Tygzagction) ® QR = Frest Two  PRonGS - (ce PG - '37)
. To ConvzCT THE DEFENOAMT OF THE CRIME OF 3 Boecnuemf R THE
&e.s-r Ds&&t.é’ AS CHARGED N ConT S, EAt OF THE  FollowTid €LsmenlTs
OF THE CRIME MUST RE. _PROVEQ. BEVGMO A REASOUARK DOORT .
Clj THaT oM or ARouT THE s bn-u1 oF Decemaer , 201\,
THe DeFEmNDANT GR. AN ALDMLILE ENTERED OR. REMATIED um.AuJFu_c.u,r
IV AN _BuiLdinGg | g I
(23 THaT THE ENTERING OR ?Emﬂiu-na. w:#s WITH INTENT To
Commir A CRIME AGAINST A fPeusen) OR Pﬁopﬂa‘n-? TH&REMJ,

Jum., TrosTeoction) Y -'CC{> PG . !3‘8) B
B A persor) ENTERS R _REMAIVS UUL&:..JFuu,T In oR _vpen)

___.gﬁ.ﬁwﬂ_hldm_ﬂh_a&_ﬁLLS_ MOT THEN (ICEQNSED , T4VITED , OR
_ OTHERWISE PRIVILEGED To Sb ENTER OR _REMBIN. .

Here THere ARE wo CoNFLICTTNG STATEMENTS.... MR, Mowson
[ ]
_5a70,  Come 0m TN AND ALL THE WITmessES  SATO. TT. LIRS (RE-ARMBED
Te HAVE A _MEETING AT _THE MoNsonN'S AND.  THEY WERE GoinGg To

Grve Back THE stowew (Tems . (RPI[H[aoV3 o6, 444, ¥s/, Sol-02
e’ 20




(RP ‘/MQOIE p6.740-22 , I13¥-29  754-5s5, 799 tﬁaﬁ-!g_) « Mr. Mornson
TINVITEQ THE DEFENDANT JIn) BECRUSE NE KNEw HE WAS Comlpe aveR
AN MR, Munson WHhS GoinGg To HEw RETRIEVY THE REST o©F THE
STOLEN  ITEMS . Me, Monson Never gaxz o Wou HEVE 1O LERJE o
_E;-_-er OUT. OF Iy Hovse '\ .. INSTEAD HE HELPED W ThyinG TO GET

__AtHes o MR BRzurey ans MR Mettex,

see y STATE V. GAreza , 318 .34 266 (3014)

. SraTE V. Ewael, /bl Wisd. 2d 572,576, 310 P.3d 1007 (2009)

T wovued  ASO NOTE THRT MR. Munson) PARTICIPATEDN To) THE
. _EQBEE@J:T. Ao ARDUCTIEN  OF _MK....JE&&:?!T_.__. AND_ 1S A Two- STRIKE
_ OFFEbER . His TESTZmony. WAS  TAYLORED To. FIT HIS NEEDS.
SO THAT He DI D MoT Receivie B THIRD STRTKE. WHAT Aztree
 TeuTHs. THaT wWe lHlliceten From Him  SHouto RBe 7aAKE vt
_______ Geeat Cowverometiond. « oo bice , “Come On TR , "T 7urwk T Taxen.
. To  THE DEFENRAUT  RBEFoRE RMR "o o Mel Munsens  AGREED 1O GIVE Back
__ WHar Meowey He Cotcecren FRom THE Roteery AND. To Hecy ReTrinds
THe ReST Feom MR, Berukey AND MR, MATTOX.

(RR fu[2013 pu.yeo) (RO Ifispod poese)

see ase j  Reprrouez v, Rozum, 867 F.Sogp. 3d 714, ar 746 (am;_z_)

THERE For, THE STATE Fazced TO PROVE ALL ELEMEWTS
THRT  SURPORT A CowWvIcT/ON For Bu_mmmy TN THE FIRST
DeGRee  ANL  musT  Reéverse, T IS Aeso LTRELy THAT
Bechuse THE JoRy  Founa THE  DEFENDANT  GUILTY  OF Ep%u‘}ﬁv‘
TN THE FiasT wrTHooT PReof Beyono A RerscwABlLs DooBT
THEY DId THE SAME OV THE RerBeRy AND THE  KIDNARATAG
CHARLES AND THIS SHouln BEe ReEMAUDEQ For NEW TRIAC.
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Dfﬁfwoﬂm- CONTENDS THAT THE TRIAL CoOoRT ABOEDR 75

DrscreTions WHEN 1T _NVIOLATED HI< RIGHT To Drscovery AnD

EXCOPATORY AVIDERLE TO TMPERCH. THus, VIotaTane His S

— _/,q MO M A& EL@&I.._JLLIHE_. JM.I:J’E& STaTe S Ca WET Tt ol DUE
pﬁo.ce ss.

—— . O Sepremuer S, 01 THE STATE ASKEDS THE COVRT TO.

_ Revzew. .@me._..bm.v;mﬂ___fgw_._C&m.gm‘f_g_ (RE 9fs /2012 pe 1-7 s @4-38)

_ THE  CoveT TeoK A RECESS AND VIEWED THE  Dxsceves
CovaTs

w IRzTAC
HAVE THTS

Q 70 DRAET A [PROTECTON CRDER . THRE Rewson) ¢JAs §
I f(_. THE 8.':5.&_____o_E__H&&m..mI_ule_tfa.HL_aNL}.._.POTGNJ;L‘&L QSEFUUNESS ©OF A
~ DrsciosoRe oF THE MATERIAL .

DeEcision WAS To NoT Awocw THE DeFenNss 7o

AT BesST, THe ULSEFUINesS
APPERRS . TO BE.  MARGTINVNAL ' (CP 508 80 {Derennsors. cLervs papers weee)
LCP.SUB %a‘) NeT NMomgereDd omLy SugH'S

A THIS _QOZNT THE DeEawman T ALERTS HIs CounNsec .
_ THAT HE NANTS THIS brsmwz-mr RecAusE IT LT RE _Excuceﬁ'n_om,r .

____..-_E&QIELTI_\ZE.,__._Q&QG_&,. WAS  SERJVED. AND Fxceed. Decemper 20,

_“,&QLB._.L_LQP__SQQJL-_.QQQIQ Derentants. CLerks PHPERS LIERE NOT NIMEERED )
ONLW,  SUB ®'s Are on THeEMmM |

_THE STATE 15 ORLIGHED To DISKlose  Pea AGREMENTS .
OF THE Co-DeFenoanTs THAT HAVE TurneED TO STATES WITNESES.

NoT JosT WHAT THeEY WANT US To HEAR , THE WHols pPeen AngeemenT:
___THe STATE VIola1€s A DEFananTs RT:HTS To Due PRocEsS (F
o TT WITHHOLDS ENIDENCE THAT TS FAVORARLE TO THE DEFENSE

Aun MATERTAL To THE DEFENVANTS &GUICT OR. PUNISHMENT .
~ Resny v Magycaun, 273 US. 83, 83 5.CT G4, 10 L. €D, 2d 15 (I 93)

_ . FRTeure . TO DIScLosE PR Deoac  Dorsne . TRT&L 25 A Bﬁﬂb.&'
_ VTelATION . WHETHER. 1T 15 AN ORAL  OR. \JRITTEN AGRECMENT.

Heee ,  THE s7eTe  Has Fazc S
e Deac WzTd . STATES Witvesse s Danny Foenrmm _aun. Keuwy -
Enscey . Tustern, THEY Droppen THE  STATES CHARLES
AGRINST THEM AND € FeDs picken Up THE CHARGES.
_ WHAT THEy Fazced To DIscresé LWAS NoT THE 30-35

75_&&5 Fok CagReer CRxmMIAL IT WAS THE  SusPenoe D
™ L




SENTENE  THEY ALE RECEIVING For. THERE HeLp Aut
COO{AER.A:HOU WHIcH TS DIRECTey - TwEKEQ To THERE
CREDIRILIT AS A WTTAELS., _

WHen R.Et_r&_e.rc...?nf OF R _GIEN WITMESS MAY. Weee BE
DererminiTavE OF GUILT  OR Tnwocewst, NoN-Drscresure ©F
EVIDENCE  AFECcTInG CREDIRICI Ty FALLS WITHIN  RUE THAT .
SuppResion)  OF MATERZAG  EVIDENCE  TUSTIFIES A NEW TRITAC -

Gxatio V. Uniten Srtates, Jo$ V.S, /§0., 93 S.€T. 763 .Cr‘i?&l.

; HE _fRosecoTions CASE THEREFOR _ERROR
. To DrscioseE WAS NOT HeRmeess.

o __B@_&IL,_._.)(...m&&_s{;.&up_,._3]1_u=$,__‘83.,;.33.5..C.,T. 1199, 10c.€0. 3d AE (19¢3)
|

GzahTo V. Unrrep Srates , 40S US.156, 92 5.CT. 763, 31 L.Eb.ad 104 (\&G71)

see ase STATE v Duvzvan , S Wh. App. 128, 839 Pad 199 (1992)

~ (Re_gjs/aoin)-(Co surrgo )-(cPsoerga )-(cPpsperm )

see aso  Sreva v, Browd, Hlb F.3d 980, 987 (dm Cie 3005)

U5 v, Price, s66 F.3d 900, 9070, 6 (3m Ce 2009)

| THERE ARE THREE COmPonENTS _OF ﬁ%&?ﬁb&f_  VioLATION .
(1) THe evibence AT TSsSus MUST. BE FAwRARL: 70 THE ALCUSED,
ErTHeR BeCAISE [+ /5 EXCOCPATOLY OR BeCAUSE [+ /8
IMPEeHCHING »
@) THE EVIDENCE MUST HAve Been SoppRessed B\T THe STATE,
E1THER. LI FULL OR TMNADYERTENTLY.
_(3.).Auﬁ______P.f?.E'\:‘u_ﬂ.}.cf' MUST. HAJVE ENSJUED, o

Bort  Kenwy Ehstey Ane Dmum1 Forsnum  peagen Key Rells
) THE pﬂase'c.umou's CASE . i
o Reverse
. Y2



AfonguwT ARGUES THAT THE STATE VIXATED HIS  (Unrres
Srares Comstmorawae b7 Amsvoment |, fieticce 1 € 23 Rrant To
S_p_ac:r)j Texae AVD HI< Unttepn Stwes Comsmitomionar 1474 Amzomeess
Rrient To Do {JFLDLESS-. Teror CooeT Rrusee 1+Ss . DiscrReTion)
E.1 Atz e. THE STATE TO CoudTinvwAly NIOCATE THE  DEFEUAITS
RaeHTs  WITH  MISContueT  ANG . MTS MAAe risaT .

. A TRIAL  CoOURT. NECESSARILY  ABUSES s DTsceeTian) , Foel

THe _purposes OR REVIEL on APERL, Ru DEOYING A CRIMUAL
_Deradoants  ConsTirutiwwne Raeets, Ow Aﬁﬁﬁ?}L 4PN AR CATE
LCoer Reviews de novo A CLATM ©F A DENTAL OF CousTimumomne

Rrorrs ,  Stawe . TnIGUE Wy, 2d 213, 20 P.ad 7¢8 (2o09) o

_Derenoanr wes ARRESTED  oN  TANOA 4 3,01 AND  ARRAIGNED ON

. Tewusey 34,3013 . He wes HELd WITH “No Beazc", Counser riep A

_NoTice o ApeaRAucs AND D_:I:s;_oue'lzu‘ Demands oN _&agu%.f__a___..aal_a__.
o .f."‘_\ﬁ@(_&.ﬁ_l.a_@@_' 8.2 MeTiod To. WDISMIss DOE To STATES AEGC GENE .

DepewnauT AsserTs Hzs RzowT To Speedq TRzl . (R2 3/3/2012 po 21)

( P oy fa. q3-20) (CP svr’ac pa. 376-8a) (Cp sse 10 - nor Nympeeen)
— geH /67, 20 :‘...ST&TE..._.F'|M&LJ-<1 PROVIDES  LUTNESS LTST ONE Diy REARE

_ TRIAL AND R LEEKS LATE. STATE ALSC DRBPS 2000 P‘i(inQFbISGQU_OiLf
_ON THE VDerFenNg CAUSING THE DeFfnNDAUT To EITHER SARIFICE Hrs
SpeeDy TRIAL RIC"}'.TS OR HIs E:c,.rs:r__" To EFFECTIVE CounSEC, DEFENSE

 Ceounsel Fies A Camesre Courivuauce . DEFENDANT  AGAIN ASSERTS H.S
_ RaoHYT Te  Spec By TRTAL - (RY 3fiefpeora __gg_-__é‘—{)_q_____NELJ..I‘&IﬂL_SEJ _For.

_____ May 18,201R o (cf soe 32 THese PRLES ARE NOT Found TN THE TMOEX To CLERKS

i popers ) NOR (< THE DeFavoanrs  CLMKS PAPERS  ENEW &&Jm&mu;)

TRTAL DATE .-.. AGRIN Forcing A VietATion OF Specoy Texac RiaHTs.

S - Derense  ARGUES 8.3 MoTiea To Dismias Due T Dechys 1w

D:sc_owsa p NOT ReTNG AR 70 TATERVIEW WITNEKES AVD THE 7:2‘m€z_n1u555 oF

THE DNA® Comnsomption - (E\?ﬁﬂs__/ﬂ{'ifgf_{);@%u?ae PG, 88 7-?;?). Dem Wews

Takes THe S7AND, DéFewse QUESTIONS HTZm Oa THE PRXeLSTIG OF

_'_D‘,_sc,ovﬂl»[ AU WHEN THE  PRosecoter  RecevéEs [T (ﬁPS/f?/—?&fﬂ_*xﬂu—_gg) "
Ora. 43




(RP 5ﬁ7;130!Lm-a7-3%’)- Det. Wews swrs Dows Aup etdes Hrs Fres
To ANWER THE Suesrtiods ,(f6.3%) .
Q: "WHen Wwpe THe SANVARY Inmrdins CLERREU Fok RELEASE TO
THe peosecotor o . _
At “T DonT Kwow . I Couvcow't 7t You WHEN THEY. WERE ..
sene T THINK THERES f LOG HANDLED By THE PROSeCITeRE
OFFIE RS FArR s wW AEM...’;’.‘?H.&.&? GEeT T TsCoveRy A THE
AcTUAC DIse Ao Aubte " (e.33)
ol e Moo e e e e e e e s
_ (13 I ORDER  For. THE PRoSecoTionr To BE Heco AU THYE Fok noT
Decoyinie.  Drscoveny T THE Deronsy THERE MUST RE  <omé SorT
OF LOG _KEPT oF \WHew THey RETEive |T. | s

STl ow e StAne, Derense’  Qoestons D7 WeLs o wHen ey
 Toox.  somé  dlo statemets. (f. 32:33) S
Q: "Drp you Take Bill Davis's stamEmewT L
A THe Y10 one 2 "Yyes”, o
&' " WRNT Dete s THAT 7 N
A: " THE Quo oF Marcd , 201" o
Q' “ WHen Dxo Yoo FzeisH Reviewiue. Me. Davis's 1o 7"
P . Revicwed Ann CoRRECTED By e TeT. S, Weels , on

o ___..3/&[@.91_51__"____(p_c;_..___,Bi')__ o R

Ca A HID sSTATEMENT 1S A PLER AGREEMENT  ANn MR, Davic  Harern To

Tas:n'fs(_ Bor. THE  STATE  (WonT  ALlow TANTERVIEWS RBECAISE THE
PeosccoTion His NOT FEuISHED THE piucn HarRcemenTs , WHICH AT

THIS TIwie 15 TwWe towtHs ou0 . THIs s wo7T Due Dilieeucs
Bot 1S OOT RIGHT IDEL@V AND THIS GE'S on For. MoniHS.

Veosccotor  Wenner Ay S “Ar  Turs foiut , Nos_oo7 HRS AGRED 70 7?57-}4;(

he Fae hs T Know“ (pa. 557

fProsecotor. Rozzavo says: "‘We HAVE NoT Comglemn AN oF THE pua
NEGOTIATICNS ... AND THE STATE HAS weT Suppticn DEFENSE WITH

CRINZwAL Hrsrories . AS OF YT o _Cﬁz,_.:{—sc) AaTer Tl ARewmenT

-on_:,,gt._;-ro.z_ RozzAuvo 5&«15.' “T- /S e STATES pos /Trw AND RetieF
THAT MR, Dauis , MR. Eﬁ&cf‘f L AVE MR, FerdHam AR GOING TO
TESTIFy AT TRTAC. pr 9% )

——

Do, 44



Dfuwf:: N FZrRISHING (OLEH AepcemensTs f?f_;_‘-":;‘uﬂ[(,c“s rabe Derewse

Recnvse IT DECAyS TuTerNielrs , LF THE Si=te s _ ACTiac o iTH

Do Dilieen«  THEse  AGRezriEnTs  WoOLD HAVE  Been) A2 aisHed

Scon  AETER. THey LIERE Thka) W ORDck Fok. THE NMenteric & 0F
 THE _Wzrmesses 7o PE _FhesH Aul CORRECT MsTenn B E IATTING,

For MouwTHs  AND . MIOLAT ING THE DEFENOAVT RIGHT. Te FATR

TRxAC — WITH  MISConOOlT , MiSMANKSEMeIT AUD  JugT Diam)

. OhANE pLhy:? :;L&_E«T_ﬁlf ST . (Cp Sp3¢ puo8E1-72)

.@m |2, 20 })-Be¢es_)_s€ OF Dec.pw' €D D:\N-\ TESTTNG ANUD  NOT B&ue.

AR To Twreeview THE WITNesss<  Aun  MORE DTSC&/&&?(T; TR STHRE
__Hes morcen  AncTHER  TRIAL ComTiuvanke AoRTAT THE (Jill ¢F

THE DeFaupdnTe  Deravoaut A6tin Nsserrs His RieHT For SpPes lf

 TRIAL . New TeTaL DATE Swe IS, o . (0 5081,8) (R s/m/a013)

_ (Tuwe 12, 23012) ~ STate AGATS  Dumps.  LARGE  AMOUNTS OF bzzsccw,-_uf___
on. THe Derense AND. Wil NoT  Allow Tareruzewss . (RP G[IR}&OIB« pS.- R~3)

DecenosuT  AGAIN  ASSE"TS HT< RToHT TO Specoy TRTAL (Rl

C oort  AsKS Co-DeravaanTt's  Coumnser  \wHew T?-{c-{ I Be Rc‘a@w

Fee. TrrAal Ror ™MeST. OF THeEm Haue. Aua.:-nouf MAdE  PUA.
AGREEMENTS WITH THE SIRTE 2 WHY sSHouco THEIR TINQOT GET To
Dictate TRra. Dutes . Not oncy Do THESE  UNSTenen (levis

 GET. To HolD oFFE TuTeruicws.  RoT THEIR /47'7'0.'2:'.)?'5__,_ GET

To  smy. " Ne T WowT Be Reaay 7o Go To. TRTAC THAT WEL,
MonTtH " ... . THe NOT  GaInG To TREAL THey [MADE prew
— .____ﬂﬁ:@&m:&.w:t.;”.. _(RP 6//;1/5"04'3 ) @P SUR S7 NoT 3 _on My ﬁLLK&pﬂ-ﬂ:m__)___

__New TRIaL DAaTE OLTeRew \, 2012 R

f AveusT 30, &o;_bfﬁeuﬁa Compets  For TNTERVEEW S Aﬁ.&n:a)w, TRE DA

 Teerzwme Aun DeT. Wews's evrDence coos. (RP 6/8)

(Cf sumer, suatd, S0eEd ,s08 70 L s0eTR )

&\_:,:@_JMWMMI 'W-'usr THC

il oF THE DeranoonT . Deccvcsnr  Has meT o W _NST  STEN TRTAC
LoNTinG ANCES . .,.CC:F?__me\,e_?}. New Trzae DAT :mlupfm,( 4,303 .

. U<



@Toae“ﬁ as, a@* Derense Fices 115 2rd CrR 8.3 moTiond TO

Drsmiss For VIOLATIOM OF S,ar:';’mf TeIAC [RTEHTS , Srare MISmAnasmenT
Ano State _Mrsconovet . (CP soe® T3 pa. 5".[?;?7.‘0»

6&(..&:%\&5&_&{_,_920@' _Czc_:'uﬂ:r HEARS MoTIoNS To DISmIss Anb MoTiow
 To SENER . DEFense  ARGUES  THAT 1F" THE SIATE. Kecps No Record
. —OF WHen DrscoveRy /3 ReCEIVED., THN. THE Yy KD Mo _.écc,owurﬁdﬁ-v_.__
_To. How Lome THEL( CAJ  KEep LOrscovern, Aty Feam THE DEFense
DT (TS NALJE  DImInZsHeS, (Rp ISL/‘{ JAO& Po. E-14 ) ﬁ%__izézgf

_CANCECLTING  TRTERVTEWS (RP fS_l/‘f l_é'afe_i_)_

@MUHW—’:‘[ . ,aa@ - OTaTEe TRIES TO. KEEP THE CASES Toined BL{

_ E;ﬁ"/\!l\)@u ‘ THERE ACOKING To ANMend NeW cHagaes  of  Moroer 1°" rwe

Dm.{.s BeroRe  TrRzAC Catl , A AR MIciers  ViocaTion,  THERE NEW
- TuroemeTion COMES E@.&m____B_&k‘__gﬂss;.@f_,:.}Sguuﬂ_ﬂéﬁ_»"S_D_’m_hﬂdg_.w_.__ S

Gor ArresTes « THe frosccoton Trres 7o (o A Huae Lie Ta
TeELwe THE  CouRT 4 = . .
FONPS—— _ﬂ_s__.___RazzﬁLm_:ﬁ__Ygu_& ) _Hw_oﬁ_,_ . OVER THE WEEKEWD , TT 15 My
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DECLARATION

I, Rowaed R Brown — , declare that, on _Jory
1

! 201y
deposited the foregoing document(s),

STATEMENT __OF

ADDITIONAL (BRCOLNDS

or a copy thereof, in the internal mail system of Washington State Penitentiary and
made arrangements for postage, addressed to:

THE COORT OF [AppecAts - Dry. 1

ONE  UNION SQUARE

00 Ufuruaasr'ruff STREET
SEATTLE

E..LH.

7810 - 417C

I declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

Dated at Walla Walla, Washington on

7-9 - oty ,
Signature and number: i KRTTY2E, 3
P ~

Con x 7048 -7-T
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