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A. IDENTITY OF PETITIONER 

Alexander Ortiz-Abrego asks this court to accept review of the 

decision or parts of the decision designated in Part B of this motion. 

B. DECISION BELOW 

Petitioner seeks review of the determination of competent to 

stand trial issued by jury verdict on March 15, 2013. 

A copy of the decision is found in Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. Does Competency To Stand Trial Require The Capacity 
To Understand A Trial As It Unfolds And, If So, To What 
Extent? 

a. Was the jury correctly apprised of the law as to the 
requirements for competency?1 

2. Do Defendant's Particular Cognitive Impairments Render 
Him Incompetent To Stand Trial? 

a. Is defendant incompetent to stand trial if 
defendant's cognitive deficits render him functionally 

1 The trial court, Hon. Susan Craighead, has certified these 
questions for review. A copy of the Order is found in Appendix B. 
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unable to track, understand and recall courtroom 
proceedings? 

b. Is defendant incompetent to stand trial if 
defendant's cognitive deficits render him functionally 
unable to appreciate his peril by being unable to 
meaningfully participate in plea bargaining? 

c. Is defendant incompetent if he can not appreciate 
his legal peril. 

d. Is defendant incompetent if he does not possess 
the cognitive capacity to understand plea bargaining 
or exercise basic decision making skills relating to 
plea bargaining? 

3. What is the proper standard of proof for a finding of 
competency after an individual has previously been found 
incompetent in the same proceeding? 

4. Was defendant unfairly prejudiced and therefore entitled 
to a new competency determination trial where the jury was 
informed the underlying substantive offense was a sex 
offense? 

D. STATEMENT OF THE CASE 

Alexander Ortiz-Abrego was charged in 2008 and convicted in 

May 2010 of three counts of child rape alleged to have occurred 

within the span of a few days between 1999 and 2002. Disclosure 

of underlying allegations was not made until approximately six 
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years following the alleged events. 

Petitioner is an immigrant from rural EI Salvador. He was 

orphaned at approximately age 6 during that country's civil war in 

the 1980's and was raised by his older sister. Defendant's 

deceased mother showed evidence of a major mental illness. The 

siblings lived a highly impoverished existence for several years. 

They had no electricity or running water. They had inconsistent 

adult contact and supervision, and had inadequate food supplies. 

Defendant attended up to the sixth grade but, according to family 

members, repeated several grades. An older sister recalled seeing 

bodies of war dead coming and going from school. No known 

records exist of defendant's schooling. Defendant was not formally 

identified as possessing a disability in the fractured, dysfunctional 

society of his childhood. 

Defendant came with his brother to the United States in mid

to- late 1999. He held multiple menial jobs. Defendant and his 

brother lived in the cousin's garage during the period of time the 

criminal acts were alleged. The alleged victim was the daughter of 
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defendant's cousin. Defendant speaks only Spanish. He 

consistently used a Spanish interpreter in attorney meetings, 

forensic evaluations, and court proceedings. 

The underlying criminal matter went to trial. Trial counsel 

noted defendant had extreme difficulty in understanding and 

retaining legal information, even after meeting with him and 

explaining things multiple times. It did not appear to counsel, who 

had significant mental health court experience, that defendant had 

any Axis I mental health diagnosis. Counsel initially failed to 

appreciate defendant's cognitive limitations as constituting a 

competency issue. 

Later neuropsychological testing established petitioner Ortiz

Abrego is borderline intellectually disabled, is extremely concrete in 

his thinking, and has a specific learning disability in verbal 

conceptualization, speed of information processing and quantitative 

reasoning . In short, defendant's deficits are cognitive and 

developmental in nature. He has no major mental illness. 

Immediately before trial neuropsychological testing was 
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recommended to trial counsel. The court accommodated a short 

recess to allow a one-day neuropsychological evaluation. Even the 

prosecution raised concerns about competency. Prior to 

proceeding, the trial court conducted a competency colloquy but 

ultimately found defendant competent under Washington case law.2 

Defendant had been out of custody before and during trial. 

Following verdict he was remanded into custody. 

Post-trial, but pre-sentencing, trial counsel brought a motion 

for new trial based on lack of competency. After a preliminary 

finding of incompetence following evaluation at the King County Jail 

defendant underwent a first period of competency restoration at 

Western State Hospital. 

A contested competency bench trial with substitute counsel 

was held in June 2011 following restoration . At its conclusion, Hon. 

Susan Craighead found defendant "was not competent to stand the 

2 Attached as Appendix D is the Verbatim Report of Proceedings 
from May 10, 2010. It is included here because it conveys the 
issue on the eve of trial, as well as defendant's answers to the 
court's colloquy. 
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trial we gave him". 3 The court noted, et alia, that U[I]t is apparent to 

me that the defendant did not understand his trial as it was 

happening and simply did not appreciate what was going on in the 

courtroom". The court drew a distinction between a theoretical trial 

and an actual trial. Defendant's conviction was reversed but he 

remained in custody. 

In December 2011 defendant underwent a second period of 

competency restoration at Western State Hospital. Post-restoration 

the State requested a jury hear and determine competency, 

ostensibly because little had changed and the court had already 

opined on competency following the first competency hearing. 

After a complex competency trial the jury by verdict on March 

15, 2013 declared defendant competent to stand trial. This Motion 

for Discretionary Review follows that jury determination. 

Because of the length of the record , the number of experts 

3 The state appealed the court's finding which is currently pending 
in Division One in State v. Ortiz-Abrego, #67894-9-1. A copy of the 
trial court's Findings of Fact and Conclusions of Law following the 
first contested competency hearing are included here in Appendix 
C. 
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and the number of exhibits, a full transcript of proceedings is not yet 

prepared. Some records from the first hearing and other recorded 

interviews help convey the nature of the testimony in the second 

contested competency hearing and are noted and appended 

hereto. 

Over a period of three years defendant was evaluated by a 

number of state and defense experts. A Spanish-speaking defense 

neuropsychologist, Dr. Tedd Judd, twice provided written 

evaluations of defendant. In May 2010 immediately before trial Dr. 

Tedd Judd determined defendant had a full scale IQ testing of 72, 

placing defendant in the borderline intellectually disabled range. He 

predicted defendant would have great difficulty in tracking, 

understanding and remembering courtroom proceedings. Dr. Tedd 

Judd suggested a number of disability accommodations at trial 

including slow proceedings with frequent breaks, explanations from 

a Spanish speaking cognitive aide, simple written memory 

compensations, meaningful checks on comprehension during 

proceedings and non-judgmental resolution of quantitative 
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discrepancies. Dr. Tedd Judd was not asked to do a competency 

determination at that time. 

After a second round of neuropsychological testing and 

competency evaluation in September 2012 (following the second 

period of restoration) Dr. Tedd Judd refined his opinions and 

determined defendant had a specific learning disability in verbal 

conceptualization, speed of information processing, and 

quantitative reasoning and that he is unable to conceptualize legal 

strategies or track, understand, and remember courtroom 

proceedings. He opined his earlier suggested accommodations 

would be inadequate disability compensation at trial and opined 

defendant was incompetent.4 

Multiple state forensic psychological examiners evaluated 

defendant. Portions of two recorded state forensic interviews were 

transcribed and heard by the jury. Transcripts are included here for 

4 Dr. Tedd Judd's Reports from May 2010 and September 2012 are 
found in Appendix E. 
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review. 5 

State forensic psychologists opined defendant was competent 

to stand trial because he possessed the "capacity" as required by 

RCW 10.77.010(15). Some state's experts agreed the standard for 

competency, and that employed in their practice, is Dusky v. United 

States, 362 U.S. 402, 80 S. Ct. 788, 4 L. Ed. 2d 824 (1960). 

State's expert disagreed over what should typically be covered in a 

forensic competency evaluation. Western State Hospital's Dr. 

Hendrickson opined defendant was competent even though little of 

his interview involved legal proceedings and trial matters. Dr. Brian 

Judd6 specifically testified he did not discuss legal proceedings and 

issues related to plea bargaining with defendant because plea 

5 Transcripts were provided to the jury only as an aid to the 
specified recording, but included here in lieu of a completed 
Transcript of Proceedings. A transcript of the March 2012 forensic 
interview at Western State Hospital is attached as Appendix F. A 
transcript of the January 19, 2013 Dr. Brian Judd interview with 
defendant is attached as Appendix G. Some redactions were made 
to copies provided to the jury but don't affect the issues presented 
here. 

6 Dr. Brian Judd is one of the state's forensic experts. He is not the 
same person as, and is unrelated to, Dr. Tedd Judd. 
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bargaining appeared beyond the necessary scope of forensic 

inquiry under Washington state law. 

Over objection, State's forensic psychologists opined that 

disability accommodations originally suggested by the defense 

neuropsychologist would be "helpful but not necessary" for 

competency purposes at trial. 

State's experts disagreed over the role of "adaptive 

functioning" in forensic competency determinations. Western State 

Hospital expert Dr. Ray Hendrickson testified a determination of 

capacity could be made from evidence of adaptive functioning. 

Another state expert, Dr. Nelson, opined adaptive functioning was 

only relevant in an indirect way. State's experts had made little or 

no inquiry with collateral sources. Defense prepared a "biography" 

of defendant for use by all experts. It included collateral interviews 

of defendant's family members and friends. 

Defense trial counsel testified at both competency hearings. 

Defendant had, after all, gone through the actual trial and counsel 

had direct experience with defendant during trial, as did the trial 
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court. In sum, trial counsel testified defendant was unable to 

comprehend and fully retain basic information she conveyed on 

multiple occasions, that he lacked basic decision-making skills with 

respect to plea offers, and he failed to understand and courtroom 

proceedings as they occurred in real time. Also, defendant could 

not understand the need to attend trial for more than a single day 

and did not appreciate key witness testimony. 

Following verdict, counsel met defendant at jail having he had 

been remanded into custody. Defendant did not understand the jury 

had made a verdict. He also thought he would be going home in a 

few days until defense counsel explained he would be "living" at the 

jail. 

Records from Western State Hospital reviewed at trial during 

expert testimony as well as recorded forensic interviews 

demonstrate defendant's unstable understanding of courtroom 

participants, significant confusion over the role of the judge and 

jury, and the inability to retain information conveyed to defendant 

after a period of days. 
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During the jury trial the State, in addition to its experts, 

substantially relied on recorded statements of defendant made 

during earlier police investigations, a colloquy with the court at the 

outset of trial, and jail phone conversations with defendant's 

common law wife. The state argued, in essence that defendant's 

ability to recall past facts, hold coherent discussions with his wife as 

evidenced in selected recorded jailhouse telephone conversations, 

and his use of some legal terminology was legally sufficient for the 

low-threshold competency determination. 

Significant time and effort was expended at trial by all parties 

with respect to creating jury instructions. Relevant final instructions 

are included as Appendix H. The State and defense presented 

substantially different views of what was required for competency, 

trying to square the Dusky requirements with current Washington 

statutory and caselaw language. The court ultimately rejected all 

jury instructions proferred by the defense. 

The jury was instructed there was a presumption of 

incompetence because of the then-recent decision in State v. 
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Coley, 171 Wn. App. 177,286 P.3d 712 (2012). Over defense 

objection, the court instructed the jury the State's burden to prove 

competency was evidence by the preponderance of the evidence, 

despite the presumption of incompetence that concededly applied 

in the case. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. AN INDIVIDUAL MUST HAVE THE COGNITIVE 
COMPETENCY THAT PERMITS ONE TO UNDERSTAND 
ONE'S TRIAL AS IT UNFOLDS. 

The trial court, Hon. Susan Craighead, has certified the 

following question to the court: "Does 'competency to stand trial' 

require the capacity to understand a trial as it unfolds and, if so, to 

what extent? Was the jury in this case correctly apprised of the law 

as to the requirements for competency". (See Appendix B). 

Competency requires the "present ability" to consult with 

one's lawyer with a reasonable degree of rational understanding, as 

well as a rational and factual understanding of proceedings. Dusky 

V. United States, 362 U.S. 402, 80 S. Ct. 788, 4 L. Ed. 2d 824 
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(1960). Case law and common logic contemplates competency 

requires continuing ability throughout and within proceedings. The 

Dusky standard is applicable from the time of arraignment through 

the return of a verdict. Godinez v. Moran, 509 U.S. 389,403, 113 

S.Ct. 2680 (1993)(J. Kennedy concurring in part and in judgment) 

Even when a defendant is competent at the commencement 

of his trial, a trial court must always be alert to circumstances 

suggesting a change that would render the accused unable to meet 

the standards of competence to stand trial. Drape v. Missouri, 420 

U.S. 162, 181-82,95 S.Ct 896, 43 L. Ed. 2d 103 (1975); see, State 

v. Sanders, 209 W.va. 367, 549 S.E.2d 367 (2001) (trial court 

abused its discretion in failing to direct additional inquiry into mental 

competency at the close of trial , and reversing). It is well settled 

that the criminal trial of an incompetent defendant violates the 

constitutional right to due process of law. Medina v. California, 505 

U.S. 437, 453, 112 S. Ct. 2572, 120 L.Ed. 2d 353(1992). 

Cognitive limitations present a special challenge in 

competency determinations. One component of the Dusky standard 
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is its emphasis on the presence or absence of rational and factual 

understanding, which suggests an emphasis on cognitive 

functioning. Psychological Evaluations for the Courts: A Handbook 

for Mental Health Professionals and Lawyers, G. Melton, J . Petrila, 

N. Poythress, C. Siobogin, 2d Ed., New York, 1997, p. 122. 

"Factual understanding" does not tell the whole story where 

cognitive limitations do not allow defendants to process and use 

various pieces of information to meaningfully engage in decision 

making because deficits in "rational understanding" may preclude 

defendants' capacities to apply the information rationally to their 

own situation. Evaluating Competencies: Forensic Assessments 

and Instruments (2nd Edition), by Thomas Grisso; New York: Kluwer 

Academic Press, 2002, p. 84. 

Dusky mandates the conclusion that a defendant lacks the 

requisite rational understanding if his mental condition precludes 

him from perceiving accurately, interpreting, and/or responding to 

the world around him. Lafferty v. Cook, 949 F.2d 1546, 1551 (10th 

Cir. 1991). 

15 



a. The jury instructions failed to adequately convey the law 
of competency and the law as it applied to defendant's 
particular intellectual disability. 

The court also certified the question whether the jury in this 

case was correctly apprised of the law as to the requirements for 

competency (See, Appendix B). 

The court and parties struggled to define competency trying 

to square Dusky requirements with the statutory definition in RCW 

10.77.010(15), case law language, and with factors experts 

considered relevant. (See, Selected Jury Instructions Appendix H). 

The instructions largely state what competency does not require, 

rather than what it does require. Defense argued, et alia, 

competency included the type of decisional competency referenced 

in the ABA Criminal Justice Section Standards 4-5.2 including that 

defendant be able, after consultation with counsel, to decide what 

pleas to enter; whether to accept a plea agreement; whether to 

waive jury trial; whether to testify in his or her own behalf; and 
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whether to appeal? See also, Personal Restraint of Stenson, 142 

Wn.2d 710, 735-36,16 P.3d 1 (2001). If these decisions are for the 

client after consultation it implies at very the least the accused have 

the cognitive ability to adequately conceptualize those parts of the 

proceeding and have adequate and meaningful ability to discuss 

them with counsel. 

Defense excepted to the court's rejection of all proffered 

defense instructions, including one using solely the Dusky 

language. Final instructions were excepted to by both parties with 

the state essentially contending the instructions overstated 

competency and defense contending instructions understated 

competency requirements. 

Washington statutory law does not make clear any 

requirement an individual possess the "cognitive capacity" to 

understand one's trial as it occurs, or has continuing application 

throughout the continuum of legal proceedings. RCW 

7 American Bar Association, Standards for Criminal Justice, 
defense counsel functions, Standard 4-5.2 Control and Direction of 
the Case 

17 



10.77.010(15) provides: 

(15) "Incompetency" means a person lacks the 
capacity to understand the nature of the proceedings 
against him or her or to assist in his or her own 
defense as a result of mental disease or defect. 

The statutory language is insolubly ambiguous as to whether 

incompetency is merely a gateway or threshold requirement or a 

continuing requirement. 

No instruction on "capacity" was provided. The jury 

instructions fail to tie "capacity" to Dusky's "present ability" 

requirement, and describe it as a continuing functional ability. 

Failing to instruct the jury that the defendant be cognitively capable 

of following contemporaneous legal proceedings with a meaningful 

level of comprehension effectively omitted the necessity to be 

competent during trial, but allowed a finding of competency if one 

possessed the requisite basic understanding of the eve of trial. 

Jury instructions did not adequately explain defendant must 

have the cognitive capacity to correlate expressive ability to the 

functional ability that permits him to factually and rationally 
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understand judicial processes and consult with one's attorney on a 

continuing basis throughout trial. Without the requisite functional 

ability to meaningfully employ legal language, the competency 

determination devolves into whether on has the mere ability to 

articulate legal words, and restoration efforts to focus on forced 

memorization of legal terminology with no value on actual 

comprehension. 

Jurors were not adequately instructed on the central 

requirement of "capacity" as it applied to the competency 

determination in this case. In other contexts the elements 

instruction is the yardstick by which the jury measures all evidence 

and it must contain all the essential elements and failure to instruct 

on them constituted automatic reversible error. State v. Smith, 131 

Wn.2d 258, 930 P.2d 917 (1997). The same is true here. 

b. Jurors were not permitted by instruction to find 
"mental disease or defect" inclusive of cognitive 
disability. 

Washington statutory law specifically ties a determination of 

"incapacity" as necessarily resulting from a "mental disease or 
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defect". RCW 10.77.010(15)8. It is not at all clear that well meaning 

jurors would include cognitive disabilities within the requirement of 

"mental disease or defect".9 No instruction was provided that 

cognitive or intellectual disability could be permitted to fit within the 

statutory definition in RCW 10.77.010(15). 

There is no statutory definition to "mental disease or defect" 

though Washington courts have recognized that "mentally ill" and 

"mentally disordered" are interchangeable. State v. Klein, 156 

Wn.2d 102, 116, 124 P.3d 644 (2005)(also noting that "disease or 

defect" has the common dictionary meaning of "mental disorder"). 

Cognitive disabilities are plainly not mental illness. In other 

8 RCW 10.77.010(15) provides: "Incompetency" means a person 
lacks the capacity to understand the nature of the proceedings 
against him or her or to assist in his or her own defense as a result 
of mental disease or defect. 

9 The legislature in 2010 took action to substitute statutory terms 
including "mentally disabled" and "mentally retarded" with more 
respectful language recognizing that certain terms are demeaning 
and language should put "the person before the disability". It is 
incongruous for competency purposes to require a cognitive 
disability to be considered a "mental disease or defect", a pejorative 
and old-fashioned description. See, RCW 44.04.280. 

20 



contexts, "mental disorder" means any organic, mental, or 

emotional impairment which has substantial adverse effects on a 

person's cognitive or volitional functions. RCW 71.05.020(26). 

Under the instructions, the jury could have been highly cognizant of 

defendant's cognitive limitations, but find that it did not fit within 

"mental disease or defect". 

c. The jury was not instructed on the meaning of 
appreciating one's peril 

In Washington to be competent one must be must be 

capable of properly appreciating his peril. State v. Marshall, 144 

Wn.2d 266, 281, 27 P.3d 192 (2001); State v. Rice, 110 Wn.2d 

577,621,757 P.2d 889 (1988). To "appreciate" is "estimate justly" 

and may be synonymous with "know" or "understand" or "realize". 

Black's Law Dictionary, 6th Ed., West Publishing, 1990. There is no 

known caselaw defining "peril". 

The court did not, over defense objection, instruct the jury on 

peril. Thus, the jury had no guidance on this fundamental tenet of 

existing Washington competency law. The inability to appreciate 
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peril was dramatically evidenced in the testimony by trial counsel 

when defendant demonstrated no ability to engage in decision 

making around a plea offer, had no reaction to live testimony, no 

reaction to jury verdict, surprise over being remanded into custody, 

and no appreciation he would remain in custody for a long time 

despite prior conversations about it. 

In the competency hearing at issue the jury instructions were 

legally deficient because 1) they failed to adequately express that 

competency is an ongoing requirement throughout proceedings, 2) 

they failed to explain competency required the cognitive ability to 

functionally and meaningfully employ articulated legal terminology, 

3) failed to permit that cognitive disability can fall within the "mental 

disease or defect" requirement, and 4) instructions omitted a 

definition or description of legal peril. 
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2. DEFENDANT'S INDIVIDUAL COGNITIVE 
IMPAIRMENTS RENDERED HIM UNABLE TO 
RATIONALLY AND FACTUALLY UNDERSTAND COURT 
PROCEEDINGS, AND TO CONSULT WITH HIS 
ATTORNEY WITH A REASONABLE DEGREE OF 
RATIONAL UNDERSTANDING. 

Assuming without conceding instructions were adequate in 

this case, the jury determination is legally at odds with the weight of 

the evidence. There was insufficient evidence of competency. In 

Washington, no incompetent person may be tried, convicted, or 

sentenced for the commission of an offense so long as such 

incapacity continues. RCW 10.77.050. Competency trial evidence 

showed defendant's disabilities are likely lifelong. They will not 

change. Teaching defendant to parrot information will not teach him 

comprehension. 

a. Defendant cannot rationally and factually 
understand court participants and proceedings. 

Defendant has the ability to recite learned information such as 

the "judge is the boss", the jury is the "twelve people", the 

prosecutor is the "bad lawyer" wants to put you in jail and the "good 

lawyer" is supposed to help you. This "static" understanding is 
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deceiving. Defendant cannot process and use memorized 

information to meaningfully apply them in a manner that provides 

adequate or meaningful appreciation. "Static" understanding 

cannot substitute for the functional requirement implicit in the Dusky 

determination. One does not have the capacity required under 

RCW 10.77.010 (15) if one does not possess the cognitive capacity 

to functionally utilize the information he possesses. Defendant does 

not have the cognitive capacity to conceptualize the very process of 

legal decision making or how its participants function within the 

process. 

Defendant's inability to functionally cognitively utilize the bits 

of learned information were evident in the recorded and transcribed 

forensic video conducted at Western State Hospital in March 2012 

following the second period of restoration . The jury saw the actual 

video recording and was able to follow along with the transcript 

attached here as Appendix F. 

Despite the fact defendant had previously gone through an 

actual trial and two periods of "restoration" defendant did not, nearly 

24 



two years later, understand the role of the jury (Appendix F, P. 26, 

78-80), or understand the process of a jury hearing evidence 

through witnesses and making a decision. He could not understand 

the role of the judge or jury because he could not "see" them doing 

anything. (Appendix F, p. 32-33, 54, 58, 75, 77). He did not 

understand who decides the "truth" when people say different 

things, guessing at one point that the police decide who is telling 

the truth. "They're [the police] the ones who have to see who is the 

one who's lying" (Appendix F, p. 73). 

In addition, defendant did not understand why, during trial, he 

had to come back day after day. (Appendix F, P. 49-50). Defendant 

indicated he could understand when he was told to stand up, sit 

down and "come back tomorrow". He could not, however, 

understand what actually occurred in court. (Appendix F, p. 49-50) . 

During the interview the forensic evaluator tried to explain concepts 

including free speech and religion, and the right not to speak to 

police, with little success. (Appendix F, pps 66-70). Defendant 

couldn't conceptualize how he could be in jail if his cousin, who 
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made the allegation, was lying. (Appendix F, p. 77). The lack of the 

ability to conceptualize, rather than merely wishful thinking or deep 

denial, accounts for defendant's particular brand of bewilderment 

throughout the entire legal proceedings and periods of restoration. 

In the final state's forensic evaluation conducted January 19, 

2013, just before the competency trial defendant still didn't 

understand the jury put him in jailor what the jury actually did 

(Appendix G, p. 14,27, 30), didn't know what the attorneys actually 

did (Appendix G, p.24-26), and couldn't say what the judge did 

except to say that at the hospital they told him the judge is in 

charge of everybody (Appendix G, p.27). 

During the second contested competency hearing it is 

noteworthy the prosecution did not argue that defendant was 

malingering, but simply that he was "not putting forth his best effort" 

and that if he only fully applied himself to the task, he was 

competent to stand trial. 

Records from Western State Hospital evidence at trial 

showed defendant attended over 90 percent of all restoration 
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classes. He was never a behavioral problem either at court or 

during restoration . The clear weight of the evidence is that 

defendant did not and could not conceptualize legal proceedings as 

a whole. He does not comprehend the role of jury as decision 

maker, or understand the function of the judge or lawyers. He did 

not appreciate his overall legal peril, the significance of witness and 

victim testimony, or have the ability to meaningfully engage in plea 

bargaining discussions with his counsel. 

b. Defendant cannot follow contemporaneous 
courtroom proceedings. 

Unrebutted evidence of neuropsychological disability in verbal 

conceptualization and speed of information processing results in a 

dramatic inability to follow contemporaneous legal proceedings. In 

her finding after the first contested competency hearing the trial 

court noted defendant did not understand his trial as it was 

happening. In her findings of fact the court found : 

It is apparent to me that the defendant did 
not understand his trial as it was 
happening and simply did not appreciate 
what was going on in the courtroom. It is 
one thing for someone not to understand 
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a "theoretical" trial, and quite another not 
to understand an actual trial. 1o 

It has been aptly noted that the trial process is essentially 

verbal in nature and is saturated with cultural contexts. United 

States. v. Hoskie, 950 F.2d 1388, 1393 (9th Cir. 1991). In Hoskie 

defendant was convicted of assault, sexual abuse and kidnapping. 

The reviewing court found clear error in a trial court's determination 

of competency. Defendant suffered from mental mild retardation in 

the borderline range and alcoholism. He was a Navajo Indian who 

lived on a reservation and needed an interpreter. A magistrate had 

noted that "defendant is extremely limited in his ability to 

conceptualize and virtually incapable of thinking in abstract terms" 

and characterized the degree to which Hoskie understood court 

proceedings as "extremely limited". Hoskie, 950 F.2d at 1390. 

Hoskie would display "a glimmer" of understanding about a jury 

once explained but would not retain it shortly thereafter. Defendant 

was able to explain that what happens if you break the law is that 

10 Appendix C, Finding of Fact and Conclusions of Law, p. 21, filed 
October 3, 2011 . 
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you go to jail. He likewise was able to explain that the defense 

attorney speaks for him. Hoskie, at 1393. 

In reversing the conviction the Hoskie court concluded: 

We are not persuaded that evidence of 
basic functioning and ability to 
undertake mechanical tasks correlates 
in a meaningful way with a defendant's 
ability factually and rationally to 
understand the judicial process and 
consult with his lawyer. There is simply 
nothing in the record to support a finding 
that Hoskie could or did understand the 
trial process. 

Hoskie, at 1393. 

This is precisely the circumstance presented in this case. 

Before the first trial defense neuropsychologist Dr. Tedd Judd in 

May 2010 predicted defendant will have "great difficulty in tracking, 

understanding and remembering courtroom proceedings". It was 

this basic observed inability to follow proceedings, despite her own 

prior determination of competency, that caused the trial court to 

engage in a retrospective competency inquiry and reverse 

defendant's conviction. 
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This type of circumstance, though limited, has been 

recognized in cases in addition to Hoskie. In People v. Lucas, 388 

III. App. 3d 721, 904 N.E.2d 124 (2009) an appellate court 

reversed a trial court finding of competency and bench trial 

conviction of three counts aggravated criminal sexual abuse. The 

defense attorney had noted that "defendant does not have a clue 

what goes on in a courtroom" and did not understand counsel 's 

explanation of the functions of courtroom personnel, plea 

agreement, jury trials, subpoenas or confrontation right. In Lucas, 

as in the present case, defense counsel would repeat explanations 

of court process over and over again with little or no understanding. 

Unrebutted expert testimony in Lucas showed defendant had 

cognitive disorders creating problems with memory, comprehension 

and verbal expression. Lucas, 388 III. App. 3d at 725. Expert 

conclusions supported trial counsel representations that defendant 

did not understand even basic trial concepts. 

In United States v. Rednour, (N.D. III. 11-8-2012) the United 

States District Court granted habeas corpus following a murder 
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conviction after finding trial counsel prejudicially ineffective for 

failing to investigate known deficiencies in defendant's mental 

capacity and to raise them with the trial court. The court concluded 

there was a reasonable probability defendant would have been 

declared unfit to stand trial after competency hearing. Defendant's 

cognitive issues included an inability to understand complex or 

abstract concepts, poor reading and listening skills, memory 

problems, and a limited vocabulary which caused conversations to 

break down. The court concluded, et alia, defendant was unable to 

understand or explain the role of the jury and other essential legal 

concepts that critically bear on a defendant competency to stand 

trial. Rednour, at 27.11 

Like Hoskie, there is no meaningful correlation between 

defendant's ability to undertake mechanical tasks and his ability to 

understand the judicial process. The jury's verdict cannot stand. 

11 In Rednour, the defendant's description of the jury was that they 
"sat in the courtroom. They sat there and listened. They left out. 
They came back in. Somebody stood up. They said I was guilty." 
Rednour, at 27. This was substantially more understanding of the 
role of the jury than defendant displayed in the current case. 
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c. Defendant cannot appreciate his legal peril. 

Defendant's concrete thinking and lack of ability to 

conceptualize made him particularly unable to meaningfully 

appreciate or justly estimate potential outcomes. Without an 

appreciation of one's peril, one is oblivious to dangers. This was 

dramatically demonstrated when, as trial counsel testified, 

defendant was unaware the jury was making a verdict, and the 

verdict would result in his incarceration. Despite record evidence he 

had been told he could face up to life in prison, defendant expected 

to be out of jail in a few days according to his trial counsel. 

The only neuropsychological evidence in the case concluded 

defendant is unable to conceptualize legal strategies. While an 

accused does not have to be able to suggest legal strategies, State 

v. Ortiz, 104 Wn.2d 479,482,706 P.2d 1069 (1985), cert. denied, 

476 U.S. 1144 (1986), defendant's cognitive deficits prevent him 

from conceptualizing the very notion of a legal defense. He is 

capable of saying his cousin lied, but incapable of appreciating a 

jury could believe her. 
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d. Plea bargaining is an integral part of legal 
proceedings. 

One legal context for the expression of appreciating peril and 

likely outcomes is the widely-employed practice of plea bargaining. 

No instruction informed the jury that plea bargaining was part of the 

judicial proceedings, and that defendant's need to factually and 

rationally understand the proceedings encompassed plea 

bargaining. 

Remarkably, no single state forensic expert explored the 

concept of plea bargaining with defendant, albeit for different 

reasons. The State argued that an understanding of plea 

bargaining is beyond what is legally necessary for competency. 

Regardless, two state's experts from Western State Hospital 

testified in cross-examination they routinely include an 

understanding of plea bargaining within their typical non-structured 

forensic interview. 

The United States Supreme Court recently observed that 

ninety-seven percent of federal convictions and ninety-four percent 

of state convictions are the result of guilty plea. Plea bargaining ... 
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is not some adjunct to the criminal justice system, the court 

observed, it is the criminal justice system. In today's criminal 

justice system, therefore, the negotiation of a plea bargain, rather 

than the unfolding of a trial, is almost always the critical point for a 

defendant. Missouri v. Frye, 566 ___ U.S. ___ , 132 S. Ct. 

1399 (2012). 

Given that plea bargaining is a vital part of judicial 

proceedings, it must be included within the capacities considered 

necessary for competency purposes. In this case no state expert 

ever included a discussion of plea bargaining in their evaluation. 

The only testimony came from defense counsel reciting her 

experience that defendant didn't "get if', and did not display even 

basic decision making abilities when having a conversation relating 

to plea bargaining. As a result, defendant was thrust into a trial that 

never should have happened. 

The lack of comprehension during trial was plainly evident to 

the trial court, leading her to reverse the conviction and certify 

questions to this court. 
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2. THE STANDARD OF PROOF FOR A FINDING OF 
COMPETENCY AFTER AN INDIVIDUAL HAS 
PREVIOUSLY BEEN FOUND INCOMPETENT IN THE 
SAME PROCEEDING IS BEYOND A REASONABLE 
DOUBT, OR ALTERNATIVELY, BY CLEAR AND 
CONVINCING EVIDENCE. 

In Washington, a defendant is presumed incompetent when a 

prior order declaring him in the same proceeding has previously 

been entered. State v. Coley, 171 Wn. App.177, 286 P.3d 712 

(2012). More recently, it was decided this presumption of 

incompetency applies whenever there has been a prior 

determination of incompetency. State v. P.E. T.,# 68068-4-1 (Wash. 

App.4-29-2013). 

The function of a standard of proof, as that concept is 

embodied in the Due Process Clause and in the realm of fact 

finding, is to "instruct the fact finder concerning the degree of 

confidence our society thinks he should have in the correctness of 

factual conclusions for a particular type of adjudication." Addington 

v. Texas, 441 U.S. 418, 423,99 S. Ct. 1804,60 L. Ed. 2d 323 

(1979) (citation omitted). The standard serves to allocate the risk of 

error between the litigants and to indicate the relative importance 
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attached to the ultimate decision. The typical civil case involving a 

monetary dispute between private parties warrants only a 

preponderance standard. In the administration of criminal justice, 

our society imposes almost the entire risk of error upon itself, and 

employs the beyond a reasonable doubt standard. Addington v. 

Texas, 441 U.S. at 423-24. 

Because of the liberty interest at stake and the due process 

right not to be subjected to trial when incompetent, the highest 

burden should be imposed in a competency determination where 

there has been a prior determination of incompetency in the same 

proceeding. 

Research reveals only one state which has established a 

burden of proof beyond a reasonable doubt in a competency 

hearing where a prior presumption of incompetency exists. In 

Manning v. State, 730 S.W.2d 744 (Tx. Cr. App. 1987) the court 

noted a long tradition in Texas common law that the state bears a 

burden to prove one's competence to stand trial beyond a 

reasonable doubt when there is a prior finding of incompetence. 
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The burden outlined in Manning and cases cited therein 

comport with the constitutional considerations outlined in Addington 

and the fundamental rights implicated in such a decision. It is 

appreciated that where a presumption of competence applies, it 

does not violate due process for a State to procedurally require a 

person to prove himself incompetent. Cooper v. Oklahoma, 517 

U.S. 348,116 S.Ct. 1737, 134 L. Ed. 2d 498 (1996). Where the 

presumption is reversed, however, the relative burden on the State 

is reduced. Under the preponderance standard there is less 

confidence in the correctness of the decision, particularly given the 

grave danger and constitutional implications of subjecting an 

incompetent person to criminal trial. 

In Washington, the clear, cogent and convincing standard 

applies in civil cases where a presumption is in force. See, In Re 

Peters' Estate, 43 Wn.2d 846, 264 P.2d 1109 (1953)(one who 

wishes to overcome the presumption of testamentary capacity must 

do so by clear, cogent, and convincing evidence); State v. J.F., 87 

Wn. App. 787, 943 P.2d 303 (1997)(State has burden of 
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overcoming statutory presumption of incapacity of a child in juvenile 

proceedings by clear and convincing evidence); see also, State v. 

Smith, 115 Wn.2d 775, 789, 801 P.2d 975 (1990)(the state must 

demonstrate through clear and convincing evidence that consent to 

a search was voluntarily given). In a criminal case where a 

presumption of incompetence applies, the applicable burden on the 

State should be higher than that in a civil case. 

In this case the jury was correctly instructed on the State's 

burden of proof under Coley. The jury should have been instructed 

the proof burden on the State in this case must be beyond a 

reasonable doubt, or alternatively, a clear, cogent and convincing 

standard. The court erred in failing to correctly instruct the jury on 

the proper proof burden. 

3. THE JURY SHOULD NOT HAVE BEEN INFORMED THE 
UNDERLYING SUBSTANTIVE CHARGE WAS A SEX 
OFFENSE. 

In sex cases the prejudice potential of prior acts is at its 

highest. State v. Saltarelli, 98 Wn.2d 358,363,655 P.2d 697 
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(1982) . There is no compelling reason to include the underlying 

substantive offense when a competency determination is 

considered by a jury. Such evidence simply functions as evidence 

of bad character and can inflame the sense that a defendant is 

trying to "get off' the charge. The relevance of the charge in this 

case was outweighed by the "highest" potential for prejudice. The 

court allowed the evidence in many different forms over consistent 

defense objection. 

At trial the state argued that they should be able to 

demonstrate that defendant could provide a recitation of facts, and 

that was relevant to the issue of competency because it showed 

evidence of memory. The state's argument fails to appreciate the 

cognitive incapacity in this case. The ability to verbalize and 

converse about something that personally happened to you is 

qualitatively different than the ability to listen for a sustained period 

of time and cognitively integrate unfamiliar legal input when the 

disability concerns the inability to conceptualize legal abstractions. 

Moreover, inability to recall past facts does not necessarily 
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constitute incompetence. State v. Harris, 114 Wn.2d 419, 428, 789 

P.2d 419 (1990), and ability to relate facts does not constitute 

competency. 

E. CONCLUSION 

The court should accept review of this important case. 

Defendant's unique intellectual and cognitive disabilities render him 

functionally incompetent to stand trial. His cognitive disabilities 

prevent him from having a rational and factual understanding of the 

proceedings against him. He is unable to "piece together" the bits of 

information he possesses to factually and rationally understand 

judicial processes to a meaningful degree. In addition, he is unable 

to track, understand and remember courtroom proceedings as they 

occur in real time. 

The jury was not properly or adequately instructed with regard 

to competency and legal burdens. In addition, the evidence shows 

Mr. Ortiz-Abrego was competent even under the standard 

employed at trial. 
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Mr. Ortiz Abrego should not be in the position, as he was in 

the first trial, of being thrust into a trial that is a bewilderment to him 

because he can't conceptualize the process or track and retain 

information as it is presented in the courtroom. 

Dated this __ /_':"?--+/ __ day of May, 2013. 7, 

Respectfully submitted, 
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IN THE SUPERIOR COURT OF THE STATE 
WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON 

OF 

''nfJ[ Tr-rm )0 J1..J JI1 ~L· " 
JlfJNG lUJ 

COUNTY, WASHINGTON 

~MAR 15 2018 

No. 08-1-12172-7 SEA 
Plaintiff, 

VERDICT FORM 
vs. 

ALEXANDER ORTIZ-ABREGO 

Defendant. 

We, the jury, find the defendant ALEXANDER ORTIZ-ABREGO 

(write in incompetent or competent) to stand 

trial in this case. 

Presiding Juror 



APPENDIX B 

Order Certifying 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 
NO. 08-1-12172-7 SEA 

Plaintiff, 
ORDER ON CERTIFICATION 

vs 

12 ALEXANDER ORITZ-ABREGO, 
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Defendant. 

Before the court is a motion to certify a competency determination rendered by a jury to the Court of 

Appeals pursuantto RAP 2.3(b)(4). For the reasons set forth below, the motion for certification is 

granted. 

The procedural history of this case is unusual and convoluted. The defendant was charged with Rape 

of a Child in the first degree in October 2008. The matter was sent to this court for trial in May 2010. 

Just before and especially during trial questions arose regarding the defendant's competency. The jury 

found the defendant guilty, but he was never sentenced. Ultimately this court granted a motion for a 

new trial after finding the defendant incompetent to stand the trial that he had just undergone. The 

State appealed, and oral argument on this appeal has been set in September 2013. While the appeal was 
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pending, the defendant was sent to Western State Hospital for a second attempt to restore him to 

competency. After he returned from Western State. another competency hearing was set before this 

court. The State demanded a jury trial on the issue of competency, which is authorized by RCW 

10.77.086(3). This court then presided over a lengthy jury trial on the issue of competency, during 

which experts testified about their understanding of what capacities are essential to competency under 

the law (among other things). In addition to experts from Western State, each side offered the 

testimony of retained experts. The parties and the court struggled over jury instructions. There are no 

pattern instructions and no case in Washington discusses the unique competency issues raised by the 

defense in this case. In the end, the jury found the defendant to be competent. Presumably this finding 

would allow the new trial to follow, but the appeal of the order granting the new trial is still pending. 

As a result, the new trial is stayed pending a decision from the Court of Appeals. 

Substantively, the central legal issue in this case is this: Does ··competency to stand trial" require the 

capacity to understand a trial as it unfolds and. if so, to what extent? As it relates to the jury trial, the 

additional question for the appellate court is whether the jury was correctly apprised of the law as to 

the requirements for competency (taking into account expert testimony, arguments of counsel, and the 

court's instructions to the jury). The defendant in this case grew up in EI Salvador with an elementary 

school education and speaks Spanish; he has an LQ. in the range of borderline intellectual functioning, 

marked by extremely concrete thinking; there was evidence that he suffers from an auditory processing 

disorder that make it very difficult for him to understand and process information that is presented 

orally. There is little dispute about any of these facts, although there is dispute about the extent of the 

auditory processing problem. This is not a case involving mental illness. 

26 ORDER 
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There are no cases in Washington addressing the issue presented by this case, and only a handful that 

the parties orthe court is aware of nationally: United States v. Hoskie, 950 F.2d 1388 (1991); Newman 

v. Rednour F.Supp.2d 2012 WL5463863I; People v. Lucas. 904 NE2d 124 (2009). The State has taken 

the position that the law in Washington is settled as to what must be established to find a defendant 

competent and there is no need to address the issue framed above. There is little doubt that the central 

issue in this case remains the defendant's competency to stand trial given his unique limitations; 

whether competency includes the capacity to understand a trial as it happens is a controlling question 

of law presented by this case. Obviously, if the jury was not properly informed about the required 

components of competency, their decision is flawed and no new trial should proceed absent a new 

competency hearing. It is important to remember that competency to stand trial is essential to the 

fundamental fairness of the proceedings. 

This court has thought a great deal about whether review of this issue at this time is likely to materially 

advance the ultimate termination of this litigation. RAP 2.3(b( 4). In most circumstances this phrase is 

interpreted to mean that no trial will take place once the question presented by the certification is 

resolved by the appellate court. In this case, if the Court of Appeals were to find in the State's direct 

appeal that this court did not abuse its discretion in ordering a new trial, then a new trial would proceed 

and the issues posed by this jury trial on competency would be litigated in a subsequent appeal, 

assuming the defendant is again convicted. Thus there would be a second appeal raising very similar 

issues as the first, but under a different standard of review (the court notes that it is unclear what 

standard of review applies to a jury verdict on competency) and with a more complete record. The 

child victim would have had to testify a second time and the trial court will devote even more 

1 It is not clear that this is a published decision, but it is in the 7th circuit now and illustrates the morass that will be created 
if the issue at hand is not resolved by the state courts. 

ORDER 
Susan J. Craighead 

King County Superior Court 
516 Third Avenue, C-203 

Seattle, W A 98104 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

resources to this case. Rather than address two appeals, the appellate court might choose to join this 

case with the earlier-filed appeal. In light of the importance of the issue presented here to the 

fundamental fairness of a trial for this defendant and considerations of judicial economy at both the 

trial and appellate levels, it appears to this court that review of the issue presented by this jury 

determination of competency will materially advance the ultimate termination of this litigation. 

Now, therefore, it is hereby ORDERED that the following issue is certified for discretionary review by 

the Court of Appeals: Does "·competency to stand trial" require the capacity to understand a trial as it 

unfolds and, if so, to what extent? Was the jury in this case correctly apprised of the law as to the 

requirements for competency? 

DATED: ~ V> ,2013. 

ORDER 
Susan J. Craighead 

King County Superior Court 
516 Third Avenue, C·203 

Seattle. W A 98104 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

12 STATE OF WASHINGTON, 
NO. 08-1-12172-7 SEA 

13 

14 vs. 

Plaintiff, 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

15 ALEXANDER ORTIZ-ABREGO, 

16 Defendant. 

17 

18 

19 

20 

21 

The court heard a contested competency between April 6,2011 and June 30, 2011. The 

court now enters the following findings of fact and conclusions of law. 

FINDINGS OF FACT 

22 1. In September 2008 Detective Knudson contacted the defendant because of a report of 

23 

24 

25 

26 

27 

sexual touching of a child that had allegedly occurred several years earlier. Detective 

Knudson speaks Spanish proficiently. When he arrived at the defendant's home~ he learned 

that the defendant was on his way to the funeral of his child. He gave the defendant his card 

FINDINGS OF FACT AND 
28 CONCLUSIONS OF LAW, P. I 

Law Office of James Koenig 
216 1'1 Ave So, Suite 204 

Seattle, WA 98104 
Office: (206) 923-740!} 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2. 

3. 

23 4. 

24 

25 

26 

27 

and asked him to appear the next morning at the detective's office at the RJC. The detective 

did not have any difficulty conversing with the defendant. 

The defendant appeared on time the next day, September 10th. The defendant was able 

to read his Miranda rights out loud in Spanish with no significant errors. He said he 

understood and agreed to speak with the detective. The two of them had a lengthy back and 

forth conversation, during which the detective gave the defendant some information about 

the allegations and the defendant denied ever having inappropriately touched the victim, his 

cousin Daysi's daughter, Daysita. The defendant spoke several times about an incident when 

he found the girl asleep on the couch and picked her up in his arms to take her to her room. 

From the defendant's account, this event provoked an argument with the mother because the 

child alleged a sexual touching. He denied any other touching, including the oral sex that 

allegedly occurred at another time in the girl's bedroom. 

During the conversation, the defendant appeared perplexed by the allegation and its 

timing; he suggested that perhaps the child was confused, or perhaps she was thinking of one 

of the Hondurans who lived in the house at the same time. His account remained consistent. 

He did not become upset, despite the seriousness of the allegations. The detective did 110t 

encounter problems conversing with the defendant, except when the detective did not 

understand a word in Spanish. On those occasions the defendant was able to clarify. 

Although the defendant and the detective were able to understand one another, the 

defendant's specch (as translated) displays the impoverished use of language described by the 

defense expert, neuropsychologist Tedd Judd, Ph.D. The defendant's answers were vague, 

FINDINGS OF FACT AND Law Office of James I(oellig 
216 I'! AYe So, Suite 204 

Seattle, W A 98 I 04 
Office: (206) 923-7409 

Fax: (206) 622-3812 
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lacking in detail, and used pronouns more than nouns or proper nouns, as Dr. Judd described. 

His speech meandered and is difficult to follow on the printed page. See Ex. 6. 

5. The defendant agreed to participate in a polygraph examination and recalled having done 

so during an unrelated investigation in 2006. He answered the examiner's questions, this 

time through an interpreter. His answers were the same as he had given the detective, but 

showed deception. The detective confronted him about the deception. The defendant did not 

become upset, and did not change his story. At the end of this second interaction with the 

police, the defendant told the detective he could give the defendant charges if it would make 

the child feel better. The detective testified that nothing about the way the defendant said 

this suggested that he appreciated the gravity of such charges. On the other hand, he was not 

laughing or joking, and did not appear to be cavalier. 

6. Charges were filed, initially two counts of rape ofa child. The defendant was assigned 

to the Associated Counsel for the Accused and was represented for about a year by Page 

Garberding. Ms. Garberding did not testify at the competency hearing. The Court is familiar 

with Ms. Garberding, as Ms Gaberding has been a public defender for many years. There 

was no testimony regarding Ms. Gaberding's work on the case, except that she did not raise 

any concerns about competency to the Court or the State. 

7. In January 2010, Ms. Anna Samuel was assigned,to take over Ms. Garberding's 

caseload. She has been a public defender for many years, but has very limited felony 

experience. TIle defendant's trial was her second felony trial in King County; approximately 

10 years earlier she had tried a few felonies in Pierce County. Ms. Samuel had just come 

from two years in Mental Health COUli, where she became very familiar with mental illness 
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9 .. 

10. 

and frequently utilized competency evaluations from Western State Hospital. She had never 

utilized the OPD process to obtain a defense evaluation for any client before this case, but 

she had obtained a defense evaluation once before in municipal court. 

At one of their fIrst meetings in court, Ms. Samuel became aware that the defendant did 

not appear to understand what a trial is, even though he had been coming to court for a year-

'for some portion ofthat time for Omnibus Hearings in preparation for trial. The defendant 

appeared unable to tell her why he was coming to court other than that someone writes his 

court dates down on a piece of paper and he comes. Ms. Samuel was shocked. She arranged 

to spend an hour that day, and later several two hour meetings in her office, attempting to 

explain to the defendant the court process. At all times she used a court-certified interpreter. 

Ms. Samuel also attempted to learn more infonnation from the defendant about his 

background and about the events surrounding the allegations in this case. He consistently 

repeated what he had told the detective, but gave her little additional infonnation - such as 

who else was living in the house when, why the mother or the child might make up a story, 

and so on. He also was unable to tell Ms. Samuel his birth date, when he met his wife, or 

how he met his wife - for this information he had to can his wife on his cell phone. Let me 

be clear about the relevance of this information: jn and of itself, the defendantls difficulty 

providing Ms. Samuel with the information she was seeking does not make the defendant 

incompetent; what is relevant is the extent to which these observations are consistent ¥'rith 

Dr. Judd's evaluation and the evaluations of the WSH experts. 

Throughout her meetings with the defendant, he did 110t appear to understand that it was 

possible that a jury would believe the allegations ofDaysi and her daughter. She repeatedly 
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told the defendant that if the jury did believe them, his sentence couJd be as long as the rest 

of his life in prison. He could momentarily repeat the info1111ation she taught him back to 

her~ but did not appear able to recall it at later meetings. Even when he recited that he could 

spend ·'life" in prison, he did not seem distressed. This contrasted, in Ms. Samuel's 

experience, with how other clients reacted. 

Within a few days of beginning trial, Ms. Samuel was unaware that cognitive limitations 

could be grounds for a finding of incompetence to stand trial under either RCW 10.77 or case 

law. However, within a couple of days of trial she attended a CLE where she spoke with a 

trainer who told her that, based on what she was reporting about the defendant, she should 

arrange for a neuro-psychologist to see him. 

On May 10,2010, the case was sent out to trial. Ms. Samuel at that point made fr'antic 

arrangements to have a neuropsychologist evaluate the defendant and, fortuitously, was 

referred to Dr. Tedd Judd, the foremost expert in Washington on Spanish-speaking 

neuropsychological testing and evaluation. 

Sent to my courtroom for trial, the defendant appeared with his 5-year-old son, Alex. 

His wife had given birth via C-section the day before, and was in the hospital. I did not want 

a young child to hear any ofthe allegations in this case, so I asked the defendant to tell me 

where his child goes to school to see ifthere was a way to provide for early morning and late 

afternoon care for him. The defendant, it became apparent, did not know the name of his 

child's school and was foggy about the school district. Ultimately, he had to caJl his wife in 

the hospital and she was able to provide the phone number for the school. 
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14. This interaction with the defendant immediately made this Court concerned about his 

competency. Ms. Samuel did not at that point express any concerns. However, the 

prosecutor, Mr. Richey, did. He asked the Court to engage in a colloquy with the defendant 

to explore his competency to stand trial. 

6 15. As set forth in Exhibit 2, this Court engaged in a colloquy vvith the defendant. He was 
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able to answer some questions correctly, but others he could not answer. For example, he 

was able to say that Ms. Samuel was his attorney, but he could not say what a trial is and he 

could not say what Ms. Samuel had done so far - only that he just kept showing up. On the 

other hand, he was able to tell the Court that he had a choice between "declaringH himself 

guilty or "come to a trial. H He was able to say that Ms. Samuel's job was to "defend" him. 

He was able identify Mr. Richey as the person accusing him. He told the court that if he 

were found guilty, "she [Ms. Samuel] tells me [I would] spend the rest of my life in jail. II He 

was not aware of specific numbers of years that could be his minimum sentence and the 

Court chose a round number of 15 for purposes of the colloquy. The defendant was able to 

calculate that his five-year-old son would be 20 when he was released if he spent 15 years in 

prison. He understood that ajury would decide whether he was guilty or not guilty. 

16. \\1hen the Court asked him why he was in court that day, the defendant was not able to 
I 

answer. When the Court asked him to define the term "trial," he was unable to do so. He 

asked the Court to explain what the term" testifylt means, and inquired: "what sort of 

witnesses - I mean, if it's a lie." He understood that if the jury believed these witnesses he 

would go to prison, and recalled that the Court had mentioned 15 years earlier. 
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20. 

After the colloquy had gone on a little while, the Court returned to a subject brought up 

earlier and asked the defendant: "Can you tell me again what it means when a witness 

testifies?1I The defendant indicated that he did not know, and that while he remembered that 

the Court had explained it, he could not remember what the Court said. The Court explored 

whether he understood the significance of adding a count; he was able to respond to the 

Court's math question with regards to the significance of adding a charge, but not to the 

question of: "Is it a big deal for them to add a third charge, or not?" There was no testimony 

about whether Ms. Samuel had ever spoken with the defendant about the possibility of 

adding a third count or explained the nuances of what adding a third count would do under 

the scoring system of the Sentencing Refonn Act. 

The State expressed some concern about whether the defendant really understood what 

was happening, but urged that the minimal requirements set forth in the case law had 

probably been satisfied. The Court agreed, explicitly finding on the record that the defendant 

had met the standards for competency set out in State v. Lawrence. 

Ms. Samuel pointed out that she had had six meetings with the defendant going over the 

exact same information as had the Court, and yet after 10-12 hours of coaching the answers 

still demonstrated minimal understanding. She indicated that she questioned his ability to 

assist in his own defense, but made no formal motions 011 the subject. Ms. Samuel could not 

recall when she had last reviewed the court process information with the defendant prior to 

trial. 

In the end, plea negotiations failed. The State offered assault 3rd degree with sexual 

motivation and a 15 month sentence (10 months with good time), but rejected a straight 
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assault 3 counter offer proposed by defense counseL It remains unclear what the defendantls 

reasons were for rejecting the State's offer, but it could have had something to do with 

immigration consequences (a subject Ms. Samuel had apparently neglected to bring up with 

her client). This could have been a reasonable basis upon which to reject a plea offer. 

No request was made by either side to delay trial to enable an evaluation of the 

defendant to take place. The Court allowed a recess to enable the defendant to go to 

Bellingham to be evaluated by Dr. Judd. This Court did not on its own motion ask for a 

competency evaluation. 

As trial proceeded, the Court became increasingly concerned about whether the 

defendant understood what was happening. He appeared to the Court to exhibit no reaction 

to any of the testimony, even by the child victim. Ms. Samuel reported that after the victim 

testified, she asked the defendant whether her testimony was good for him or bad for him. 

He eventually answered only: "It's fine." In the Court's experience, such detachment is 

extremely unusual. Ms. Samuel also reported that the defendant asked her at the end of each 

day whether he needed to return the next, apparently not understanding the process that was 

in motion. Neither the Court nor defense counsel raised any of these concerns during the 

trial. The defendant never displayed confusion and returned to court each day on his own, on 

time and appropriately dressed and groomed. 

The defendant was evaluated in the middle of trial by Dr. Judd. The defendant was 

bewildered by having been sent for evaluation, explaining only that "my lawyer sent me. II 

He was vague about his family background, but acknowledged that his mother appeared to 

have psychiatric problems. 
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24. Dr. Judd was by far the most qualified expert to testify in this competency hearing, 

especially with respect to cross-cultural communication. He speaks fluent Spanish, has 

taught neuro-psychology throughout the Spanish-speaking parts of the world. He is the 

author of books and articles on the subject. With respect to evaluating Latinos, he testified 

that it is especially important to engage in "personalismo, I! or small talk, to develop rapport. 

25. In his report, Exhibit 4, he indicates that with respect to comprehension, the defendant 

had "difficulty understanding what was expected ofhlm, and even when he understood he 

often had to have it re-explained for each new item in the same pattern ... When asked to write 

a sentence about the weather in Seattle in ""tinter, it took about six explanations before he was 

able to proceed, including explaining what a sentence was.'1 

26. Dr. Judd concluded that the defendant was borderline mentally retarded with 8n LQ. of 

71, based on tests normed on Spaniards. The population to which a test is nonned is 

important because populations vaiy as to education and sophistication; had the I.Q. test been 

nOlmed on El Salvadorans, Dr. Judd implied that the score could have been higher. He also 

found that the defendant had notably poor "story memory" (5th percentile) and tlstory recall" 

(0.4 percentile). "His story memory was furthennore notable not just for failing to recall but 

for errors in recall, such as getting names wrong, substituting birthday for a wedding 

anniversary, saying the protagonist was buying a cake rather than ingredients for a cake, 

indicating that they were coming from rather than going to Acapulco." Dr. Judd labeled this 

an auditory comprehension learning disability. 
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identify malingering. Dr. Judd was not able to complete all ofthe testing he would ideally 

like to have done during the May session. 

Dr. Judd found that the defendant was notable for his concrete thinking. By way of 

illustration, he suggested that if someone said to the defendant: "what if someone said you 

were in Texas .... " The defendant would '!but I was not in Texas." This is exactly the problem 

his attorney identified and that was identified at WSH - the defendant simply could not get 

past the notion that ifhe were not in Texas, then it did not matter if anyone said he was, or 

that a jury believed he was. 

While Dr. Judd was careful in his report and his testimony to leave the determination of 

the defendant's competency to the Court, he raised very serious doubts about the defendant's 

competency. HMr. Ortiz~Abrego's borderline intelligence, concrete thinking, and auditory 

comprehension disability will have a substantial impact on his ability to participate in a trial. 

Most notably, he will have great difficulty in tracking, understanding, and remembering the 

proceedings. He will do worst with rapid speech, abstract concepts, and unfan1iliar material. 

He will do somewhat better with slower proceedings, repetition, concrete material, and 

familiar events. He will have a great deal of difficulty responding to questions and will need 

repetition and simple questioning." See Exhibit 4. Dr. Judd also testified that if the Court 

were able to implement certain accommodations, it was possible that the defendant could 

track court proceedings, including sentencing. In the absence of these accommodations, the 

defendant would not have the capacity to understand the nature of the proceedings and assist 

his attorney. 
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Dr. Judd's report explained for Ms. Samuel why her lessons about the court process had 

110t worked, but the report lacked the "magic words" regarding competency that she was used 

to seeing from WSH, and therefore she did not know what to do with the report despite the 

concerns it raised regarding the defendant's competency. The report set forth a list of 

possible accommodations that could be made to enable the defendant to understand the 

proceedings. Ms. Samuel deemed them impractical and, in any case, at least half of the trial 

had already occurred. The defense made no motions on the basis of the report. The report 

was provided to the Court and the State during trial. Neither the Court nor the State nor 

defense counsel raised the issue of the defendant's competency based on the report. 

Ms. Samuel testified that she had no concerns about the defendant's ability to recount 

his version of the alleged events; in fact, she testified that she felt confident in his ability to 

discuss the allegations because he had been completely consistent in discussing them with 

her. However, Ms. Samuel attempted to practice testimony with the defendant, but he could 

not understand the need to avoid topics that had been excluded in motions in limine. After 

reviewing Dr. Judd's report, 1\1s. Samuel decided not to call the defendant to testify without 

discussing the subject with him. 
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32. Ms. Samuel testified that the defendant asked no questions during the trial and made no 
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comment about the testimony or any other aspect of the trial. Ms. Samuel attempted to 

engage with the defendant during the beginning of the trial, but after receiving Dr. Judd's 

report she became too discouraged to continue doing so. 

33. After the case went to the jury, Ms. Samuel (at the urging of the Court) infomled the 

defendant that if the f1people in the box" (as she described the jury) found him guilty, he 
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would be taken to jaiL The next day, Ms. Samuel asked the defendant ifhe had told his wife 

that he would be taken to jail ifhe were convicted, and learned that he had not done so. 

Mindful of the baby at home, Ms. Samuel insisted that he do so. Even with that, he did not 

appear to appreciate what could happen ~ and did not, right up until the officers arrived 

following the verdict to take the defendant into custody. At that point, for the first time, he 

expressed distress ~ crying for his children as he was taken from the courtroom. Here, Ms. 

SamuePs observations are consistent with the Court's own observations. 

34. The next day, Ms. Samuel visited the defendant injaiI. She ran into his wife and a man 

(whom she later learned was an attorney) on her way in; the defendant had not told them he 

had been found guilty. When she went to see the defendant, he asked her when he would be 

going home. She finally just told him he would be "living" injail, which made him upset. 

35. I should note in evaluating Ms. Samuel's testimony that (1) she cares deeply about the 

defendant; (2) she appears to fear that her representation of the defendant was lacking; (3) 

based on the manner in which she testified, she is not the clearest of communicators; and (4) 

she misrepresented the Comi's colloquy to a WSH evaluator ~ perhaps innocently - which 

makes the Court examine critically her representations about the defendant's lack of 

understanding. 

36. In a phone call from the j ail days after Ms. Samuel met with the defendant, he tells his 

wife that he call live with one year injaiI,just not 12 years. He appears to have understood 

that he had been found guilty, but it is completely unclear where he got the one year figure or 

the 12 year figure, as neither apply to him. There are references in this phone call and in 

subsequent phone calls to a male attomey, apparently an immigration attorney. In response 
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to a question from his wife about what the jury said, the defendant replied that the jury found 
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him guilty. 

The defendant appeared to fall apart after going into custody. He sobbed uncontrollably 

5 in court and with Ms. Samuel at the jail. Both parties agreed he should be sent to WSH for a 

6 IS-day evaluation. 
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38. When the defendant arrived at WSH in July, 2010, he was able to answer questions 

about his life more or less at the same level he was able to answer Dr. Judd's questions. It is 

not clear that WSH initially had a copy of Dr. Judd's evaluation, but once the doctors had it 

they generally agreed with his assessment that the defendant was borderline mentally 

retarded. Due to his emotional distress, he received a diagnosis of adjustment disorder, with 

depression and anxiety. 

39. During the summer of2010, WSH and Ms. Samuel and; eventually. the Court, engaged 

40. 

in a pitched battle over whether the evaluation of the defendant could be undertaken without 

a COUIt certified interpreter; this became an issue because the interpreter who initially 

appeared for the evaluation indicated that she had to add her own explanations for concepts 

people did not understand - which would compromise the validity of a competency 

evaluation. 

In retrospect, it may not have been in the best interests of the defendant to argue about 

23 the qualifications of the interpreter, as the defendant went from late May to October without 

24 a WSH competency evaluation. 

25 41. By the time he was evaluated in October, by Dr. Nelson, a WSH DD specialist, assisted 

26 

27 
by a court interpreter, the defendant had begun to exaggerate his disability. At the time, Dr. 
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Nelson attributed the defendant's extremely poor performance to emotional problems that 

might be remedied with medication. Looking back, this is the first instance that the 

defendant appeared to be malingering in the context of an evaluation. Dr. Nelson had nearly 

a decade of experience working with developmentally delayed persons either receiving 

services from the Division of Developmental Disabilities or seeking those services. The 

Court is impressed by his expertise, but mindful that qualification for DDD services is a very 

different inquiry from determining whether a defendant is competent to stand trial. It is not 

clear where he got the idea (some of the witnesses suggest the strategy might have been 

suggested by another inmate), but the defendant by this point saw some advantage to 

exaggerating what he could not understand, even though he had been able to respond to 

similar questions by Dr. Judd and in July 2010 at WSH. The fact that the defendant could 

understand that some advantage might be gained from exaggeration demonstrates that he 

could think strategically, although he obviously failed to appreciate the perils of unsuccessful 

malingering. His malingering was transparent and unsophisticated. 

42. During the evaluation with Dr. Nelson, he was extremely emotional; his appearance on 

that date contrasted with what Dr. Judd had reported, leading Dr. Nelson to believe that with 

medication, the defendant could be restored to competency. Dr. Nelson at the time of the 

evaluation did not suspect malingering or exaggeration, given the defendant's tearful affect. 

By the time of the competency hearing, Dr. Nelson had subsequently reviewed the court's 

colloquy with the defendant prior to trial, the interview with Detective Knudsen and several 

jail phone calls. The infonnation in these exhibits led Dr. Nelson to conclude that the 

defendant had been malingering or exaggerating in the October evaluation and that the 
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defendant did have the capacity to understand the nature of the charges and to assist his 

attorney. Dr. Nelson changed his opinion; from his testimony and his demeanor on the 

witness stand, he clearly felt he had Hbeen had" by the defendant and was angry about having 

to admit his mistake. 

Dr. Nelson at the time determined that the defendant was incompetent to stand trial. The 

Court sent the defendant back to WSH for 90 day commitment. When the defendant retumed 

to WSH in November 2010, doctors observed a marked deterioration in what he appeared to 

understand and what he told the evaluators about himself as compared to his intake in July. 

The defendant began 90 days of competency restoration classes at WSH, with the 

assistance of an interpreter. Although neither the teacher nor the social worker were 

provided with Dr. Judd's evaluation, he was placed in classes geared to a basic level of 

understanding. The reports from the teacher and the interpreters suggested that the defendant 

was not very interested in the classes concerning the court process, except when a 

documentary was shown - and then he asked his interpreter a lot of questions. He resisted 

taking the quizzes that were offered. The interpreters reported that he had difficulty 

understanding legal concepts and did not retain the information. It should be noted that the 

defendant was unusual insofar as he had actually lived through a three week trial, a fact that 

no one at WSH appears to have factored in to their treatment of or questioning of. the 

defendant. It should also be noted that WSH did not tailor any of its questioning of the 

defendant or, apparently, its teaching to the fact that the defendant had already lived through 

a three week trial and been found guilty by a jury ~ everything was put in terms of the trial he 

would have in the future. 
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45. At the end of the 90 day period, in February, 2011, the defendant was fonnally evaluated 

by Dr. Hendrickson and Dr. Gleyzcr in an interview attended by about six people and that 

was videotaped. The Court has watched the entirc video tape. It is apparent that the 

defendant is acting worse than he did either in July 2010 or during his evaluation with Dr. 

Judd, but it also must be noted that Dr. Hendrickson's approach to the interview is opposite to 

the one Dr. Judd would have recommended. This was a two hour intel1'0gation, with math 

questions, verbal questions, and memory tests. It is apparent that the defendant struggled 

with the dynamic of being questioned through an interpreter and, during the interview, being 

prompted to ask questions of his attorney who was also present. Dr. Hendrickson would ask 

the defendant to ask his attorney a question, and he was evidently puzzled: why did neither 

the doctor nor the interpreter ask the question if the attorney was right there in the room. 

46. Dr. Hendrickson initially reported that the team was unable to determine whether the 

defendant was competent. The doctor opined that either the defendant was exaggerating or 

suffered from some unknown affliction. However, following this report, Dr. Hendrickson 

reviewed the Court's colloquy with the defendant, the transcript of the detective's interview 

of the defendant, and the jail phone calls between the defendant and his wife. Dr. 

Hendrickson found this information to be extremely relevant to a consideration of 

competency and concluded that it enabled him to find the defendant competent. Dr. 

Hendrickson opined that the defendant had the capacity to understand the charges against 

him and to assist his attorney. As long as he had the capacity to understand, it was up to his 

attorney to teach him. Any learning disability would simply make the process take longer. 
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When Dr. Hendrickson considers capacity, he does not consider whether, in fact, someone 

understands - since apparent lack of understanding could be attributed to many things. 

47. Like Dr. Hendrickson, Dr. Gleyzer, the psychiatrist on the WSH evaluation team, 

initially was unable to detennine whether the defendant was competent, but determined that 

the defendant had been exaggerating his limitations and had the capacity to understand the 

nature of tho charges and to assist his attorney after reviewing the colloquy, the interview, 

and the jail phone calls. Dr. Gleyzer was aware of Dr. Judd's analysis that the defEmdant 

suffered from an auditory comprehension problem, but in Dr. Gleyzer's view it did not bear 

on whether the defendant has the "capacity" to understand the nature of the charges or assist 

his attorney. Dr. Gleyzer did not disagree with this aspect of Dr. Judd's diagnosis. 

48. All three WSH doctors opined that the defendant had the capacity to understand the 

nature oftbe charges and the ability to assist his attorney. Dr. Judd's approach to the 

question differs conceptually from their approach. In Dr. Judd's view, as a practical matter 

the defendant is not able to understand what is happening in court without accommodations; 

if those accommodations can be made, then Dr. Judd believed the defendant would likely 

have the capacity to understand the nature of the charges and would be able to assist his 

attorney. If the accommodations were not made, then he would not have such capacjty. 

49. Dr. Hendrickson indicated a respect for Dr. Judd and his work; he said that it would have 

been inappropriate for WSH to have attempted neuropsychological testing through an 

interpreter, and so they had to rely on his results. However, the Court notes that Dr. Judd's 

report, containing suggested accommodations, was never provided to the restoration staff and 

it further notes that Dr. Hendrickson did not adopt an interview style that was likely to 

FINDINGS OF FACT AND 
28 CONCLUSIONS OF LAW, P. 17 

Law Office of James Koenig 
216 IS! Ave So, Suite 204 

Seattle, WA 98104 
Office: (206) 923-7409 

Fax: (206) 622-3812 



1 I 

2 

3 

4 

5 50. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 51. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

achieve the same results as Dr. Judd. Dr. Judd recommends engaging in upersonalismo" with 

Latino subjects - that is, small talk - to develop rapport before launching into an evaluation. 

Without that, Latinos may just shut dO,\\,11 and the interview may fail. 

The Court notes that even though the defendant was at WSH for 90 days (preceded by 

most of the summer), neither Dr. Hendrickson nor, it appears, anyone else, spent any 

significant time getting to know the defendant or attempting to make him comfortable 

answering questions. In total, Dr. Hendrickson spent about three hours with the defendant in 

the 90 days he was at WSH. He did no collateral interviews and did not much care what Ms. 

Samuel thought about competency. In the end) he produced rule out diagnoses. He testified 

at the competency hearing on the basis of his evaluation, plus a review of the jail phone calls. 

The transcripts of those phone calls and the transcript of the Court's colloquy with the 

defendant confirmed for Dr. Hendrickson that the defendant was feigning his lack of 

understanding. 

With respect to Dr. Hendrickson's testimony, the Court notes the contrast between his 

account of what took place after the video tape was tunled off, and Ms. Samuel's. She 

contends that Dr. Hendrickson referred to the defendant as a "vegetable" and demanded of 

her how he could have become so; he denies having used the term. Dr. Hendrickson claimed 

that after the evaluation, Ms. Samuel asked him to undertake memory teste; of the defendant; 

Ms. Samuel testified that it was Dr. Hendrickson's idea, and that he did not want her to 

attend. The Court fmds Ms. Samuel to be the more credible reporter of these events. These 

events bear on the bias Dr. Hendrickson showed toward the defendant at the competency 

hearing. 
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52. Several jail phone calls were admitted at trial. The first, as mentioned above, was from 

shortly after the verdict~~June 1, 2010 (Exhibit 11). Exhibit 13 is a transcript of a phone call 

from October 14, 2010,justpriorto Dr. Nelson's evaluation; Exhibit 14 is from October 14, 

2010 at 3:59 pm, just after the evaluation; Exhibit 15 is from March 19,2010. After having 

articulated some idea of what he was facing in the first call, the defendant does not do so in 

the remaining three calls. He refers to himself as tllost, II complains frequently that he does 

not understand what is going on vvith his legal situation, and describes himself as doing badly 

in subsequent calls. He uses almost no proper nouns - usually referring to his children by 

their gender and age, not their names. During neither of the phone calls before or after his 

interview with Dr. Nelson does he discuss the evaluation at all, which raises questions about 

whether he grasped its importance. Neither does the failure to mention the evaluation 

support (or necessarily contradict) the notion that the defendant was engaged in a scheme to 

exaggerate his lack of understanding. There is some evidence in these calls that the 

defendant appreciated, to some degree, that there are good attorneys and not so good 

attorneys, the defendant repeats over and over again that he does not understand anything, 

that he feels ill or bad, and that he is being screwed. ¥/hile there are certainly moments in 

these calls when the defendant engages in some relatively sophisticated thinking, these are 

brief and outweighed by the balance of the conversations that reflect the type of speech and 

thinking described by Dr. Judd. Dr. Judd did not testify that the defendant was unable to 

engage in a conversation about subject he u~derstands, such as his family; the fact that the 

defendant was able to converse with his wife about domestic matters is not inconsistent with 
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Dr. Judd's assessment of the defendant's ability to understand the court process and assist his 

attorney. 

Dr. Judd reviewed transcripts of some of these phone calls and concluded that, to the 

ex1ent he could follow them at all, they reflected accurately the person he met in May 2010. 

Dr. Judd acknowledged that there were glimpses of abstract thinking in the calls, and agreed 

that it was important to consider the transcripts in detennining whether the defendant is 

competent to stand trial. Nonetheless, it appeared that Dr. Judd did not find the transcripts he 

read to bear significantly on the issue. 

In April of20l1, Dr. Judd went to the jail to attempt to do additional neuropsychological 

testing of the defendant and to repeat some of his earlier tests. Dr. Judd testified that the 

defendant's presentation in his April meeting was similar to that in the video of the WSH 

evaluation. The defendant performed much more poorly than he had a year earlier, so Dr. 

Judd performed a test to detect malingering and found that the defendant was, in fact, 

exaggerating his inability to answer question~ and participate in the testing. Dr. Judd 

described this as unsophisticated malingering, endorsing the Court's comparison of the 

defendant's approach to a child exaggerating a sore throat to get ice cream. Of all of the 

experts who testified, the Court found Dr. Judd to be the most credible, in light of his 

willingness to answer questions in a manner that would not necessarily assist the defendant. 

For example, he acknowledged that with careful explanation, the defendant would likely be 

able to decide between a guilty plea and a trial, or whether or not to testify. If the 

accommodations he recommended could be followed, then he believed the defendant would 

be competent to be sentenced. 
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1 
55. I find that it is possible to evaluate the defendant's competency as it stood in May of 

2 

3 
2010 based on Dr. Judd's evaluation, the detective's interview, the observations of his 

4 attorney, the jail phone calls, and the Court's colloquy with the defendant and that this is the 

5 appropriate baseline. I recognize that the defendant has been exaggerating his lack of 

6 understanding since at least the fall of 2010, but I am not persuaded that this exaggeration is 

7 
suffidently sophisticated to undermine the results of Dr. Judd's evaluation or the 

8 
observations of Ms. Samuel and the Court. While it is true that WSH evaluators did not 

9 

10 
conclude he was exaggerating initially, they also did not conduct the relatively simple tests 

11 for malingering that Dr. Judd utilized or read the defendant's interview 'with the police, that 

12 was available to them. Dr. Hendrickson did not to take a position on competency until 

13 
shortly before the hearing. It is ,apparent to me that the defendant did not understand his trial 

14 
as it was happening and simply did not appreciate what was going on in the courtroom It is 

15 

16 
one thing for someone not to understand a "theoretical" trial, and quite another not to 

17 understand an actual trial. 

18 CONCLUSIONS OF LAW 

19 I . r find by the preponderance of the evidence that at the time of trial, the defendant 

20 
understood the charges made against him. I have significant doubts about the defendant's 

21 

22 
ability to appreciate his peril, but I cannot make the finding that he lacks this ability 

23 because it is possible that a more skilled attorney utilizing the type of accommodations 

24 suggested by Dr. Judd could have helped the defendant understand this. 

25 

26 

27 

2. However, because none of the accommodations Dr. Judd suggested were made, I find by 

a preponderance of the evidence that the defendant was unable to understand the trial 
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process, the testimony of witnesses, and argument as a result of the combination of his 

borderline intellectual functioning and his auditory processing disability. Therefore, I 

find that he lacked the capacity to assist his attorney in the absence of the 

accommodations outlined by Dr. Judd, as set forth in Exhibit 4. 

6 3. I find by a preponderance of the evidence that the defendant was not competent to stand 
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the trial we gave him, because he was not capable of properly understanding the nature of 

the trial proceeding or rationally assisting his legal cowlse1 in the defense of his cause. 

4. I find that the defendant is not competent to be sentenced because even if the Court were 

to adopt the accommodations recommended by Dr. Judd, he did not understand the 

proceeding that lead to his conviction. 

ORDER 

The motion for a new trial is granted. 

?t'.l 
Entered in open court this ___ 0 ____ day of (9 ~\..- , 20 11. 

King County Superior Court 
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1 SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 ---------------- - --------------------------------------

................. .... 4 • . t . STATE .... . QF ....... WASHINGTQ.N, 

5 
Plaintiff, 

6 

7 vs. 

8 
ALEXANDER ORTIZ-ABREGO, 

9 

10 Defendant. 
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) 
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11 --------------------------------------------------------

12 
VERBATIM REPORT OF PROCEEDINGS 

13 

14 

15 Proceedings had in the above-entitled cause before the 

16 Honorable Susan J. Craighead, Superior Court Judge, King 

17 County Courthouse, Dept. 18, reported by Kevin Moll, 

18 Certified Court Reporter. 
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20 
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(5-10-10) 

THE COURT: Thank you. Please be seated. 

MR. RICHEY: Good morning, Your Honor. This is State 

of Washington vs. Alexander Ortiz Abrego, 08-1-12172-7 

Seattle designation. Val Richey on behalf of the State. 

Defendant is present, out of custody, along with his 

attorney, Anna Samuel. 

There are also two interpreters present, and I would 

ask that they introduce themselves for the record, 

please. 

INTERPRETER: For the record, Your Honor, Amy Andrews, 

Washington State court certified Spanish interpreter. 

INTERPRETER: Good morning, Your Honor. Sheila 

Harrington, certified court interpreter for Spanish. 

THE COURT: Let me swear you both in. 

(Interpreters sworn) 

THE COURT: Thank you. 

MR. RICHEY: Your Honor, we've been assigned to this 

court for trial. We had requested a few extra moments 

this morning for defense counsel to speak to her client 

about what's going on in his life right now, and rather 

than summarizing what I've been told, perhaps it's just 

best if she presents that information. Thank you. 

THE COURT: Ms. Samuel. 

2 

MS. SAMUEL: For the record, Anna Samuel. I found out 

KEVIN MOLL, CSR (206) 296-9709 
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late last night that Mr. Ortiz-Abrego's wife was in the 

hospital to have a baby. We've known all along that she 

was very pregnant, but we didn't know exactly when the 

baby was due. So we clarified with the help of the 

3 

...... 

interpreter this morning that she was taken to the 

hospital last Wednesday. 

Apparently her amniotic fluid was low and the baby was 

high, and they kept her. And yesterday, that's Sunday, 

at 2:00 in the afternoon, they had a baby girl. She's 

still being kept in the hospital, at least until 

Wednesday, because of the -- she had a Cesarian section, 

and she's going to be staying in the hospital at least 

till Wednesday. 

Mr. Ortiz-Abrego has come to court multiple times, and 

for the first time he's brought his five-year-old son 

out, and the reason is that they had no one to look after 

the little boy, and the school only starts at 9:00 only. 

At this point he is the sole caretaker for the child, 

until his wife is able to get on her feet and be able to 

start looking after little Alex, also. 

He says that perhaps once she's settled down a bit he 

can -- I tried to talk to him about logistics of how he 

can come to court and be here. He seemed to not quite 

understand that trial's more than a day, and I explained 

that to him. So he says what he can do is he can drop 
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his child at 9:00 in the morning and get to court, but 

his -- the school lets out at 2:45. There is a person 

who has babysat in the past and he can ask them and they 

cha :gl about $10 a day, which is extremel difficult at 

this time, but they can try and make that work. 

THE COURT: Is this the only child, or are we talking 

about another child who's school age? 

MS. SAMUEL: No, only this little Alex, who's in 

court, and then the new baby. 

THE COURT: Little Alex, is he in preschool or is he 

in kindergarten? 

MS. SAMUEL: Kindergarten. 

THE COURT: What school is he at? 

MS. SAMUEL: Which school? Let's do it in Spanish, 

okay, and then the interpreter will tell me. 

THE DEFENDANT: Southcenter School. 

THE COURT: Is this -- is this at Southcenter, where 

the mall is, or --

THE DEFENDANT: No, it's White Center. 

THE COURT: White Center. And -- okay. And what is 

the name of the school? 

THE DEFENDANT: It's something like White Center 

School, but I'm not sure. 

THE COURT: Okay. And your son is in kindergarten? 

THE DEFENDANT: Yes. 

KEVIN MOLL, CSR (206) 296-9709 
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THE COURT: Do you have a phone number for the school? 

THE DEFENDANT: No. My wife is the one who has it. 

MS. SAMUEL: Your Honor, he can call his wife, because 

5 

he did call her today, while she was in the hospital, and 
............... ......... ....... ... .. .... .... 

she knows all the detail of their life. He doesn't. 

THE COURT: Here's what I'd like to do. I'd like to 

find out how to contact the school and see if we can make 

arrangements for before and after school care. It's 

really not appropriate for him to be listening to the 

subject matter of this child, but it sounds like it may 

be more effective if perhaps my bailiff talks to the 

school. So if we could get a phone number for the school 

or at least a name of the school, that would be progress. 

So why don't we go off the record for a moment, and you 

can go ahead and make that phone call. 

(Pause) 

THE COURT: I printed out a list of all the elementary 

schools in Highline/White Center, and I'm wondering if 

the defendant can take a look at this list, if any of 

them seemed right. I also printed up school profiles for 

White Center Heights Elementary since that sounds most 

likely like what he was describing, with a picture of the 

principal, so maybe that will work. 

MS. SAMUEL: Your Honor, Mr. Ortiz-Abrego seems to 

recognize the White Center Heights Elementary. 

KEVIN MOLL, CSR (206) 296-9709 
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THE COURT: And I printed out something from White 

Center Heights Elementary, thinking that that might be 

the one. There's a picture of the principal there, too. 

MS. SAMUEL: Your Honor, Mr. Ortiz-Abrego got a call 

6 

................ 

from his wife, and he says the phone number is two 

206-433-2437. 

THE COURT: Okay. 

MS. SAMUEL: He says the teacher's name is Ms. Topper. 

THE COURT: Okay. 

MS. SAMUEL: He seems to think it's White 

Center/Highline. 

THE COURT: Okay. There doesn't appear to be a White 

Center/Highline Elementary, but we'll go from there. 

What is his son's name? 

MS. SAMUEL: Alex. What's his full name? 

THE DEFENDANT: Alexander Ortiz-Cortez. 

THE COURT: Okay. So Barb, your mission is to get 

ahold of the school, do whatever you have to do to get to 

a live person, and explain the situation and that it's 

not appropriate for him to be here, and that we need to 

see what we can do about before and after school care, 

that we're not -- I don't think the defendant can afford 

to pay for it, but under the circumstances we really need 

their help, and see what they can do. 

So I'm going to have my bailiff work on trying to 

KEVIN MOLL, CSR (206) 296-9709 
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figure out what we can do with your son during the trial. 

I'm pretty confident we can come up with something, just 

be persuasive. For the moment the child is asleep, so I 

think we can proceed. 

MS. SAMUEL: Okay. 

THE COURT: We have a variety of issues, and there 

also appears to be a request from the State to amend. 

7 

MR. RICHEY: That's correct, Your Honor. The State is 

moving to amend to add one count of rape of a child in 

the first degree. I had held off amending despite 

telling defense a long time ago that we were going to be 

doing this, because I was hoping that counsel could talk 

with her client a little bit more about what it means to 

have three counts of rape of a child in the first degree. 

Some of what the court has experienced over the last 

few minutes is indicative of what the parties have 

experienced over the last year. I took over the case 

from a previous prosecutor in the summer, and there have 

been many times when it has been -- it has appeared to, 

both, myself and I think defense counsel that the 

defendant is not total totally up to speed on everything 

that's happening, and I -- it is my practice, when 

prosecuting somebody with impacts that are this 

significant to make sure they understand what's happening 

before we go forward, so that they can make an informed 
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decision and we don't have something down the road where 

they're suddenly realizing what has happened. 

I know Ms. Samuel has had these conversations with the 

defendant several times; however, she's also expressed to 
................ .. . . ... ...... ............. ....... ... .. ......... ...... . 

me concern that despite the length of those conversations 

and their number, she still has concerns about whether or 

not he's understanding. 

So I wanted to make sure this morning, before we move 

to amend the information, that the defendant knows 

exactly what's happening. 

He -- the parties had discussed the idea of 

negotiating, and counsel had come to me with a proposal 

that was nowhere near what we would even consider in this 

case, yet I think that that was based on the defendant's 

understanding of what was happening, and I think his 

belief that the trial would last a day is sort of 

consistent with that. 

So my request is to have counsel put on the record 

some indication of the conversation, not the content, but 

at least that the information has been relayed to her 

client regarding the standard ranges for these offenses 

and what it means -- the consequences that flow from 

three counts of this charge, including minimum terms and 

the indeterminate sentence, because it's a bundle of 

time. He has a family, and it will probably finish his 
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life up. I mean, it's significant. So I want to make 

sure that that conversation has been had before we go 

forward. 

THE COURT: And if somebody just could keep an eye on 

little Alex. I really don't want him to have to hear 

this, so if he starts to wake up, please let me know. 

Ms. Samuel. 

MS. SAMUEL: Your Honor, I inherited this case just a 

few months ago; and I've talked to Mr. Ortiz-Abrego 

several times, because he's -- we kept setting omnibus 

over, and, again, Mr. Richey is right, several times I've 

raised the issue of finding that he doesn't seem to 

understand even the basic information of the case. Even 

-- I know he's had -- the case had gone on for about the 

year before, and even down to the issue of why haven't 

you been coming to court, and his understanding is 

someone gives me a green piece of paper and says you need 

to come, and that's why I keep coming. 

He didn't seem to -- and I checked with the previous 

attorney, who's extremely thorough, and she's explained 

things to him. On and off I've raised my concern about 

competency, and then I also had my social worker 

separately interview him for about two hours to determine 

what she -- what her consideration was. 

She seems to indicate a serious problem with 
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10 

comprehension, and she thought that was the primary 

issue. So at that time I didn't raise -- I didn't look 

for an expert, and so at this point on most other fronts 

I'm ready for trial. But last week I asked another 
...... .......... .. ..... .... .... ... ......... ... 

social worker who was on the case, I said, you know 

because I just realized, I was talking to other attorneys 

and I was told that, you know, social worker doesn't 

really make the decision that you have a 

neuropsychological problem, it's only an expert who 

really knows that. Social worker can direct you to one, 

but the ultimate decision as to whether there's a 

neuropsychological problem should not be made by them. 

So I asked my social worker can you just expedite it 

and try to find him a neuropsychologist as soon as 

possible, because I know we're working with one on 

another case. If we could just do an evaluation this 

week. I didn't want to delay the case because of the 

other motions. Perhaps we could start on those motions, 

I'm not sure. So she is working on that even today, and 

Mr. Richey has repeatedly said, can you -- are you sure 

he understands what the issues are and those options? 

I tried explaining that to him. I don't think he 

really understands it. I have gone over it though. I 

don't think he really understands it. I've gone over it 

with him. I've told him that this case carries about 

KEVIN MOLL, CSR (206) 296-9709 
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15 years in prison, and then they can keep him for the 

rest of your life, because he has always absolutely 

denied these charges, so they may say that you're not 

cured and~b:~yIIlilyjl1Elt::ci~c::~de t:: 0 k.~~E you l:)~cill1~~yol1're 

denying. And he keeps repeating, no, I didn't do it, so 

how can I plead to anything? 

So I think he doesn't quite -- I mean, I can't go 

beyond that with him. 

have this evaluation. 

I think I'll know more after we 

THE COURT: Ms. Samuel, do you know what's involved in 

a neuropsych evaluation? 

MS. SAMUEL: Pardon? 

THE COURT: Do you know yourself what's involved with 

a neuropBych evaluation? 

MS. SAMUEL: Not all the details. 

THE COURT: It takes a long time to be done properly. 

It takes a long time. Now, it may not be necessary to do 

a full battery of neuropsychological tests to determine 

competency, but your average neuropsychologist wouldn't 

know how to wouldn't know what it takes to be 

competent in a criminal case. It's a very specialized 

thing, to be able to put together the neuropsych 

expertise with the forensic knowledge that you really 

have to have to be able to do that kind of evaluation. 

Unfortunately, I've had a tremendous number of brain 
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injury cases, so I have met an awful lot of 

neuropsychologists and have heard a lot about it after 

two years on civil, and my own son has gone through some 

of these tests, so I have a real 

involved. 

of what is 

MS. SAMUEL: Okay. 

THE COURT: But I am very concerned about the 

defendant's level of understanding. I mean, if we had 

this much trouble figuring out what school his kid goes 

to, this is really challenging. 

Do you have any news for us, Barb? 

THE BAILIFF: I spoke to, I'm assuming, a receptionist 

at the school, and she forwarded me on to the counselor. 

She did say, however, they have no childcare at the 

school, but she passed me on to the counselor. I had to 

leave a message, which I did, and I told her it was 

fairly urgent, so hopefully she'll call me back, and she 

might have some suggestions for us. I don't know. 

THE COURT: I have to say I'm pretty concerned about 

the defendant's competency, and I don't want to invade 

the province of attorney/client privilege here. 

MS . SAMUEL: That's fine, Your Honor. Anything helps. 

THE COURT: I'm thinking that perhaps the court should 

have a little colloquy with the defendant . 

Is that acceptable to the parties? 
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MS. SAMUEL: It is, Your Honor, and -- that's fine, 

Your Honor, and if the court -- if it just helps the 

court, if I can just give you a little bit of background 

information, that Mr. Ortiz-Abrego is brought lp in -- he 

was born in El Salvador, he grew up there till he came to 

the U.S. 

I think they were getting permits to come to the U.S., 

and he just -- from his information and from that of Mrs. 

Rodriguez, who's the complaining witness's mother, it 

appears that Mr. Ortiz-Abrego's mother might have had 

some mental illness, and she one day just disappeared 

into the streets. 

He also -- I did inquire at length about any injuries 

he might have had, and he says that some friend 

accidentally hit him on the head with a big stone and he 

was taken to the hospital. It was bleeding. He doesn't 

know -- no one told him anything after that. 

He also says that because even something as small 

as asking, "When did your wife go into the hospital," he 

didn't know that it was a Wednesday, or how many days 

exactly it was, and he had to call her to ask, and I 

asked him why is it that you don't know, whether it's two 

days or three days that she's been in the hospital, since 

it's so recent. 

So his answers are very literal. He says, well, you 

KEVIN MOLL, CSR (206) 296-9709 



14 

1 told me be specific and correct when you answer any 

2 question, so he was trying to be accurate, he says. 

3 He doesn't -- I was at mental health court for a 

4 while, so basic ps chological evaluation I'm familiar 
.. .. .. ... ...... . .......... . .. .... .... ...... ... . . .............. ... + .. ... ... .. ..... ............ ....... ........... ... . ..... .......... ...... + .... . 

5 with, so I did just now again try, and I've done this 

6 before, asked him when I was talking, asked him to 

7 remember three little words, and I'll ask you about that 

8 a few minutes later, and then after a very brief, 

9 five-minute conversation, I asked him if he could he 

10 could remember one, and I asked him why couldn't you 

11 remember the rest, and he said because you were "talking 

12 after you told me. 

13 I know he tries very hard, and what I found in the 

14 beginning is he agrees to everything, he acknowledges 

15 everything, he says yes, but when you ask him the 

16 questions back, he doesn't understand. 

17 I think at least six or seven omnibus hearings my 

18 conversations with him are just what is a jury trial, 

19 tried to explain that to him. But again, I stopped 

20 because I've been through the whole interview with my 

21 social worker, you know, who's one of our litigation 

22 specialists, and I assume she's got greater expertise on 

23 these matters, and I've done my part but I don't think he 

24 

25 

really understands. But I don't know whether he's not 

competent, like in a normal competency kind of analysis. 
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THE COURT: All right. Leanne, could you do me a 

favor, because Barb's on the phone? Could you get the 

sentencing guidelines book off the top there, it's on top 

of the boxes, in front of the bookcase. 
. .. . ... . ..................................... . .. .. .. .... ... .. ............. . 

Mr. Ortiz-Abrego, you need to wear your -- I just want 

to make sure that you understand me, so be sure and 

listen to the interpreter. 

Can you tell me, why are you here today? 

THE DEFENDANT: Well, because it is said that I raped 

somebody. 

THE COURT: And what are we supposed to begin today? 

THE DEFENDANT: I don't know. 

THE COURT: Okay, so what are we doing in court today? 

THE DEFENDANT: Well, what happens is I've never been 

in something like this, so I don't know about this. 

THE COURT: This is something you and your attorneys 

have talked about? 

THE DEFENDANT: Yes, yes, but I have no idea how it 

was well, she had explained it to me, but I thought it 

was going to be different. 

THE COURT: Well, you're here for a trial. 

Have you heard that word before? Have you heard that 

word before? 

THE DEFENDANT: Yes, but what happens is that I don't 

know how these -- this is, these things are. 
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THE COURT: So if I ask you what a trial is, can you 

tell me? 

THE DEFENDANT: No, because I'm not sure what it is. 

THE COURT: Well, now, Ms. Samuel, who's been sitting 

next to you, what's her job? 

THE DEFENDANT: Well, she says she is my attorney. 

16 

THE COURT: Okay. What does your attorney do for you? 

THE DEFENDANT: Well, she says that she's going to 

defend me. 

THE COURT: Well, what sort of things would she do to 

defend you? 

THE DEFENDANT: I don't know. 

THE COURT: Okay. What has she done so far? 

THE DEFENDANT: Well, you know, I keep up -- showing 

up. I don't know. 

THE COURT: That's good. That's good. Has she been 

talking to you about your case? 

THE DEFENDANT: Yes. 

THE COURT: And has she told you that you had any 

choices to make? 

THE DEFENDANT: Yes. 

THE COURT: I don't want to know too much about it, 

but can you tell me a little bit about what you think the 

choices are that you have to make? 

THE DEFENDANT: Well, that I should declare myself 
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guilty or come to a trial. 

THE COURT: All right. Now, this man over here, Mr. 

Richey, what's his job? 

THE DEFENDANT: I don't know, but I could see that 

he's accusing me. 

THE COURT: That's right. He's what we call a 

prosecutor. A prosecutor is a lawyer, just like your 

lawyer, except his job is to represent the State of 

Washington. 

Now, Mr. Richey has told me that he would like to 

increase the charges against you because you're going to 

trial. This is a really important decision to make, that 

your lawyer told you about, between pleading guilty and 

going to trial. 

I want to understand what you think would happen to 

you if you were found guilty in a trial. 

THE DEFENDANT: I don't know. 

THE COURT: Well, what are some ideas? What are some 

things that couid happen to you? What do you think? 

THE DEFENDANT: Well, she says that to spent the rest 

of my life in jail. 

THE COURT: That's one thing that could happen. Am I 

right, Counsel, that his score would be a six if he were 

convicted? 

MR. RICHEY: That's correct. 

KEVIN MOLL, CSR (206) 296-9709 
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THE COURT: Do you know how much time you have, at 

minimum, in prison if you went -- if you were found 

guilty? 

THE DEFENDANT: No. 

THE COURT: Would it be fair to say about 15 years, 

Mr. Richey? 

MR. RICHEY: I actually haven't looked at the range. 

It's a level 12, and he'd be a six. 

18 

THE COURT: I think it's 162 to 216. I'm going to 

just use round numbers, because there's a big range here. 

But let's say it's 15 years. 

How old would little Alex be in 15 years? 

THE DEFENDANT: 20 years. 

THE COURT: 20. So if you were found guilty at a 

trial, you would be in prison at least until he turns 20. 

THE DEFENDANT: But I haven't done anything. 

THE COURT: Okay. I'm not going to talk to you about 

what really happened or didn't happen. I just want to 

make sure that you understand what's going on here. 

We're getting ready to have a trial in this courtroom. 

Who is going to decide if you're guilty or not guilty? 

THE DEFENDANT: Well, she says the jury. 

THE COURT: Okay, and the jury would sit over there 

and there would be 12 of them. Mr. Richey's job is going 

to be to prove that you committed this crime, and he 
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would probably call witnesses. When he calls witnesses, 

what would your lawyer do? What would her job be? 

THE DEFENDANT: Defend me. 

THE but what would she do? 

THE DEFENDANT: Well, I don't know. 
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THE COURT: When a witness comes into court, what does 

a witness do? 

THE DEFENDANT: I don't know. 

THE COURT: You look very sad. 

THE DEFENDANT: I haven't done anything. 

THE COURT: You know, I'm not here to decide that 

right now. I'm here to make sure that you understand 

what's going on and what your choices are. I have a very 

open mind. I'm going to take a break for a moment and 

see if we can find something to do with little Alex, 

because there's a lot that I don't want him to hear, and 

it sounds like you don't really want him to hear it 

either. 

Is that okay with you? 

THE DEFENDANT: Yes. 

THE COURT: Let's go off the record, Kevin. 

(Off-record discussion) 

MS. SAMUEL: What I'd like to do is intro -- Your 

Honor, I was thinking if your madam bailiff doesn't mind, 

the little boy hasn't eaten breakfast, because they had 
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to leave very early. 

THE COURT: We'll make that happen. 

MS. SAMUEL: I could give him some money. 

THE COURT: Let me get Barb out here. She loves it ................... ......................... ................... . ............... ..... .. + 

when I put her to work this way. What we were talking 

about is what would happen at a trial, and what I would 

expect is that there would be -- the State would call 

some witnesses who would say that you did commit this 

crime. Let's say that happened. 

What would Ms. Samuel's job be? 

THE DEFENDANT: I don't know. 

THE COURT: Well, I'm going to tell you that maybe one 

thing she might try to do is ask them some questions that 

might make the jury think maybe they shouldn't believe 

those witnesses. But Mr. Richey would probably ask some 

questions that would make the jury think they should 

believe the witnesses. 

When Mr. Richey is finished asking his witnesses 

questions, you would have the opportunity to testify if 

you wanted to. No one could make you testify, but you 

could choose to do that if you wanted to. 

THE DEFENDANT: What does it mean, to testify? What's 

that mean? 

THE COURT: Okay, that's a good question. When a 

witness comes in to tell what happened, they promise to 
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tell the truth. I swear them in and they promise to tell 

the truth, and then they sit in that chair and tell the 

jury what they say happened. 

THE DEFENDANT: And what sort of witnesses -- I mean, 

if it's a lie? 

THE COURT: Well, they may not believe it's a lie. I 

don't know. But the jury would have to decide who's 

telling the truth. And let's suppose the jury believes 

the people who come and testify and say you committed the 

crime. 

What would happen then? 

THE DEFENDANT: I would go to prison. 

THE COURT: For how long? 

THE DEFENDANT: 15 years, it was said. 

THE COURT: At least 15 years. It could be for the 

rest of your life. I don't make that decision. I can 

say how long is the low end of your prison stay, but 

other people decide how long it could be. Okay? 

THE DEFENDANT: Yes. 

THE COURT: So when Ms. Samuel has talked to you about 

the choices that you face, I'd like you to tell me what 

you think those choices are. 

THE DEFENDANT: Well, that I should declare myself 

guilty or go to trial. 

THE COURT: What might be a good reason to declare 
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yourself guilty even if you don't believe you're guilty? 

THE DEFENDANT: I don't know. 

THE COURT: Well, how much time in prison would you 

have to decided to declare 

instead of have a trial? 

THE DEFENDANT: I don't know. 

THE COURT: Has your attorney talked to you about a 

way of pleading guilty and not necessarily going to 

prison for more than six months? 

THE DEFENDANT: Two years, she said. Oh, I don't 

know. 

THE COURT: All right, let me ask you this: Has she 

talked to you about something called a SOSA? 

THE DEFENDANT: I don't know what that is. 

THE COURT: Has she talked to you about getting 

treatment instead of going to prison? 

THE DEFENDANT: Yes. 

THE COURT: Now, I don't know if that's really an 

option for you, but do you see that as a choice between 

that might avoid going to trial and going to prison? 

THE DEFENDANT: She told me that I'm crazy, and I'm 

not crazy. 

22 

THE COURT: Well, she didn't mean that you're really 

crazy. She may have felt that you weren't making a good 

decision. I have no idea what the right choice is. I 
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just want to make sure you understand what your choices 

are, and I particularly want to make sure that you're 

able to assist Ms. Samuel in putting on a case. 

23 

The allega ions in this case are from a long time ago, 

between 1999 and, let's see, what's the --

MS . SAMUEL: 2002. 

THE COURT: Back in 2002, and I want to know if you 

can remember back then. 

THE DEFENDANT: Yes. 

THE COURT: So you remember living with this family 

back then? 

THE DEFENDANT: Yes. Yes. 

THE COURT: Do you understand that you would have to 

work with Ms. Samuel during the trial to make sure she 

knows everything you know about that time period? 

THE DEFENDANT: Yeah. 

THE COURT: Can you tell me again what it means when a 

witness testifies? 

THE DEFENDANT: Well, no. No, I don't know. 

THE COURT: I told you that a few minutes ago. 

Do you remember what I said? 

THE DEFENDANT: Yes. 

THE COURT: What did I say? 

THE DEFENDANT: We l l, now I don't remember, I'm not 

sure, but yes, yes. 
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1 THE COURT: So you remember me telling you, but you 

2 don't remember what I said? 

3 THE DEFENDANT: Yes, I don't remember. 

4 THE COURT: Can tell me how many counts of rape of 
............ . 

5 a child you're currently facing? 

6 THE DEFENDANT: Three. 

7 THE COURT: Currently I believe it's two. 

8 Is that right? 

9 MR. RICHEY: Yes. 

10 THE COURT: All right, and the State wants to add a 

11 third charge. 

12 What difference does it make when they add a third 

13 charge? 

14 THE DEFENDANT: I don't know. 

15 THE COURT: Does it have -- if you're convicted of all 

16 three charges, is that more time in prison than if it's 

17 only two charges? 

18 THE DEFENDANT: Yes. 

19 THE COURT: How much less? 

20 THE DEFENDANT: No, no -- I don't know. 15 years, 

21 they say. 

22 THE COURT: Well, 15 years if you're convicted of 

23 three, maybe ten years if you're convicted of two. 

24 Do you see the difference now? 

2S THE DEFENDANT: Yes. 
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THE COURT: Tell me back what the difference is. 

THE DEFENDANT: Five years. 

25 

THE COURT: So is it a big deal for them to add a 

third charge, or not? + ......................................... . 

THE DEFENDANT: I don't know. No. 

THE COURT: Are you guessing? 

THE DEFENDANT : No. The thing is I'm tense. I don't 

know. 

THE COURT: It's hard to answer questions in a 

courtroom, from a lady in a black robe up here, right? 

THE DEFENDANT: Yes. 

THE COURT: I understand. But I'm really trying to 

make sure you understand what your choices are. I guess 

I really want to understand from you why does it make 

sense to you to have a trial in your case instead of 

pleading guilty and looking at less time in prison, or 

even just treatment? 

THE DEFENDANT: Well, I'm going to treatment. What I 

want to do is to be left alone or wherever. But I don't 

want to be a prisoner, because I haven't done anything. 

THE COURT: Okay. All right, Counsel, what do you 

think the record at this point -- I want to hear from 

both of you -- shows as to competency? 

MR. RICHEY: Your Honor, I think that the defendant 

has showed a very basic level of information about what a 
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trial entails. I can't say that that information that he 

has relayed shows that he understands, and it does appear 

from his manner of answering that there is some ambiguity 

about whether or not he is parroting information, or he 

is relaying it because he knows it. 

That being said, under the case law the burden is his 

to show that he's not competent, and that's where I get 

concerned about whether or not -- where we are in that 

spectrum. 

My personal interest in this is that I think, based on 

the evidence that I am aware of in this case, based on 

the witnesses, this case is a good case to negotiate, and 

I think that that is even more so the case given what 

we've heard here today, and I've encouraged counsel, and 

I know that she's talked with her client about that, but 

we haven't made too many steps of progress. 

I don't know if the defendant knows that he can plead 

guilty without necessarily admitting what he has done or 

what he is accused of, but I don't think I'm in a 

position to say that he's demonstrated that he's 

incompetent. 

I wish that we had an evaluat i on to really seal the 

deal on that, because it gets a little dicey when we go 

forward when there's concern. But I think that the 

transcript will reflect that he's giving info r mation that 
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is accurate, generally. And if that's the case, then 

that's enough, under the very low threshold, I think. 

He says he can remember that period of time. He says 

that he understands that it will be a jury that makes 

this decision, and that he is facing prison time. 

27 

So I guess my position is that it's not particularly 

crystal clear what's going on inside his head, but he 

has, for purposes of the law, demonstrated a sufficient 

understanding of what's happening, and I want to 

encourage counsel to -- you know, she may have a 

different position,. but I want to encourage her to have 

another chat with him about whether or not he will 

consider some reasonable middle ground here, as far as a 

resolution that will potentially require substantially 

less time, treatment is probably not going to be an 

option if he can't -- if he doesn't want to admit it, but 

substantially less time to try to avoid the consequences 

that could be coming. So that's my position. 

THE COURT: Ms. Samuel. 

MS. SAMUEL: Your Honor, I've been struggling with 

this since the day I got the case. I can add that I've 

had at least six meetings with him for two hours each, 

with the interpreter, and everyone of those meetings was 

trying to explain from beginning to end what a trial is, 

and at the end of each meeting he seemed to be able to 
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give back the answers that I wanted. 

And so his answers today are minimal, if you factor in 

the fact that he's had about 10 or 12 hours of coaching 

on the very basic questions of what happens in a 
... ......... ... ...... ..... .. .. ......... 

courtroom, and I explained to him what a jury is, what a 

witness does exactly, physically, where each person 

physically walks up, where they sit, what they do, and 

when you can factor that in as well, his understanding is 

too basic. 

He also seems to exhibit a lot of inability to retain 

any information that's provided to him. That's not just 

from the court's questions, but even the questions that 

we had about when did your wife have the baby, when did 

you go into the hospital, which is all things about the 

last two, three days. It's not simply an issue of 

memory. I've asked him questions of, again mentioned 

earlier, just remember three little words, and asked it 

five minutes later, and because there were words and 

conversation in between me saying the words and me asking 

the words -- the question again, he can't retain that. 

So I was hoping that his ability to at least very, 

very basically understand some court procedure might 

overcome his inability to comprehend the right to go to 

trial, the -- and it will somehow improve his ability to 

assist. 
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Again, on last Wednesday I was talking to some 

attorneys about this, and what one of them suggested is 

you've trained him to answer your questions about how the 

court works. It doesn't mean that he understands. 

Even something down to just what time is it, of the 

day, he seems to come to court always on time and he 

seems to come for appointments always on time, and -- but 

if you exactly ask him, he doesn't know. 

And the~ one of the -- in one of my meetings, one of 

the interpreters -- it seemed he was so confused even 

about the time of the day, even though he was there on 

time, that one of the interpreters I had finally just 

lifted his watch and looked at it and they said the watch 

wasn't working, whatever he was wearing. 

So there are clues that alert me to something deeper 

going on. He doesn't seem to think he has any mental 

illness, and I've asked him, have you been diagnosed? 

Have you ever been to a hospital? But neither has he had 

formal opportunities to have mental health evaluations, 

and so that's why he was -- he keeps saying, "I'm not 

crazy." 

So I don't think he has the ability to assist, from 

what he is saying and the way he's -- and it's more the 

manner of his understanding and the manner of his answers 

and the ability to retain. He's extremely willing -- I 
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know he works at it and tries to understand and tries to 

explain and tries to give the right answers, but I don't 

think it's 'adequate. And he simply cannot understand the 

concept of a SSOSA. 
+ """"""""" "" """" """ "'" 

THE COURT: I'm not confident that he would be a good 

candidate for a SSOSA, to begin with it. I just think 

that the issue we're talking about really means he 

wouldn't be a good candidate for a SSOSA. 

MS. SAMUEL: I would agree. 

THE COURT: But I am concerned about whether or not he 

understands an Alford plea as a possibility and what sort 

of offer the State is considering. 

So I think what we should do is take a break, let the 

interpreters have a break, let Kevin, whom I'm so glad to 

have back, have a break, and then maybe you could have a 

chat with him about that one more time, and I guess I 

want to use that as an opportunity for me to inquire 

further of him. 

MS. SAMUEL: I'll do that, Your Honor. And again, we 

waive any objection to the court inquiring about the 

nature of that conversation. 

THE COURT: Thank you very much, Ms. Samuel. 

(Recess) 

MR. RICHEY: Thank you, Your Honor, for some more 

time. I had to take that time to go down and talk to my 
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office a little bit about our thoughts on this record and 

also on a resolution, because we've never really had this 

conversation very thoroughly, and then I also needed to 

call the victim's family to talk with them about it. 

So you know we are willing to negotiate, and I think 

that we're -- we are able to put that into some concrete 

terms, although I haven't talked to -- specifically about 

that yet, because I'm waiting to see what the defense 

reaction is, if he wants to negotiate or not. 

The other problem is that if he's incompetent or if 

there's a concern about his competency, my thought is 

that carries over whether it's a trial or a plea. So 

we're still in that position of having to decide whether 

or not there's enough there. 

Certainly in the current record that's a concern, but 

if Ms. Samuel in this time has had an opportunity to 

determine whether or not there's a greater level of 

comprehension, maybe that changes the story a little bit. 

But that's our current status. I know it's not as far as 

we would all like it to be, but this is how it's been in 

this case the entire time. 

THE COURT: I believe you. 

MR. RICHEY: So that's the State's current position. 

THE COURT: Ms. Samuel. 

MS. SAMUEL: And Your Honor, I talked to Mr. Ortiz for 
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the whole period of time that you were gone, and I went 

through the process again, explaining the trial process, 

explained to him his options, but kept the SSOSA option 

to a minimum, because I don't think it will work in this 

case. So I just mentioned that as a treatment option 

instead of spending time in jail, and he seems to 

understand better, but it's always the same case. He 

seems to understand when I finish my conversation. I 

don't know if I asked an hour later he'd know, and I go 

through it in excruciating detail, and he can repeat. 

THE COURT: Let me ask you this: Have you been able 

to discuss with him the concept of negotiation? 

MS. SAMUEL: I did, and I did explain -- I know 

there's no official offer made, but I just gave him a 

hypothetical. I said the State can offer you a lesser 

charge. The State can -- perhaps they do one year in 

jail instead of the possible jail 15 years to life, you 

know. If you plead you could possibly get have INS 

consequences, I explained to him, and he seemed to 

understand what I was saying. Perhaps the court can 

32 

inquire, just because when I explain he seems to 

understand. That's why I always back away. As soon as I 

meet him and start talking to him, I always have the 

concerns, then after I go through the whole explanation 

and detail again and again and again, he seems to give 
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some of the correct answers. It's just been a difficult 

one, and, again, Your Honor, I -- as I said, I was In 

mental health court for two years, I'm not stranger to 

that. But in this particular situation it's a little 

different than a regular mental illness that you come 

across and you can tell immediately. 

THE COURT: It's problematic for a number of reasons, 

33 

and I had a chance to review the case law, and, you know, 

most of our case law has developed in a mental illness 

context, but I did have a chance to review State vs. 

Lawrence, which is 108 Wn. App. 226. It was also a sex 

case, although it did not involve a child, and apparently 

the Court of Appeals sets an extremely low standard, 

which is what I remembered, but I kind of wanted to 

it's sort of hard for me to believe, so I went back and 

reread it and that's exactly what it says. 

But I think sort of it would -- although I don't think 

the record requires it, I think it's important, just as a 

moral matter, to make sure that Mr. Ortiz-Abrego 

understands what it is to negotiate and has an 

opportunity to make a decision about whether or not he 

wants to go to trial. I think that the record that we 

have right now probably satisfies State vs. Lawrence, in 

terms of his understanding of what a trial is, and if 

anything, a decision to plead guilty is more complicated 
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intellectually than a decision to go to trial. 

Let me make a couple suggestions. Mr. Ortiz-Abrego, 

there is an -- you have an opportunity to have Ms. Samuel 

and Mr. Richey negotiate, and that's a fancy word for 
t········ ····· ········ ········ · ········ 

having a conversation, to see if there is some charge 

that you could admit guilt for and receive a much lower 

prison sentence than would happen if you were found 

guilty of all three counts at trial. 

.. ..... . .. . 

Now, I am not advising you what to do, but I would 

like to know if you would like to have Ms. Samuel and Mr. 

Richey have that conversation and discuss those ideas 

with you. 

Does that seem like a good idea to you? 

THE DEFENDANT: But what am I offered? 

THE COURT: I don't think they've had that 

conversation yet. 

So would you like for them to talk about it and come 

back and tell you what an offer might be? 

THE DEFENDANT: Yeah. 

THE COURT: Okay. Let me just talk, practically 

speaking. Barb is in the interpreter services office, 

coloring with your son. It has occurred to me that over 

the lunch hour we might be able to go by the library and 

get him some DVDs. This is why you have a mother for a 

judge. But I don't think I can count on the defendant 
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figuring out how to do that. 

MS. SAMUEL: I can do that. 

THE COURT: Just go to the library, the children's 

librarian can help you find appropriate DVDs, and we can 
......... .... ... ... ... ............. .. ... 

either borrow a laptop or he can use my computer. Barb 

does need to get some real work done today, so perhaps 

you can figure out how to get Alex some lunch and get him 

some DVDs over the lunch hour. 

MS. SAMUEL: Yes. 

THE COURT: I'll tell you what, why don't you all see 

if you can have a conversation, and I won't expect to get 

back on the bench until at least 2:00, but if we could 

make . sure everybody's back here by 12:30 or 1:00. 

MR. RICHEY: I was going to propose that Ms. Samuel 

give me 30 minutes to talk to my office a little bit 

more, and if she could come by at 12:30. 

THE COURT: Or whenever she gets back. 

MR. RICHEY: Or come by at 1:00 or 1:15, before, that 

would be great. 

THE COURT: Mr. Ortiz-Abrego, you need to be back in 

this courtroom at 1:30. Ms . Samuel wi ll get some DVDs so 

that your son can watch those while we're having our 

hearing. 

So I will call Barb and have her bring Alex back. I 

will see -- I will be here, but let's figure I'd like to 
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get started around 2:00. 

Ortiz-Abrego. 

(Recess) 

THE COURT: Thank you. 
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So be here at 1:30, Mr. 

Please be seated. Let's take 

our first things first. Alex, I understand there are 

some DVDs for you to read and to watch. So Barb is going 

to get you set up on my computer. 

We've been in touch with Alex's school, and there are 

a number of different childcare options. I've heard 

about them all, but I think our most fruitful one is to 

get on the phone with Alex's teacher, and so we'll do 

that at 2:45. She apparently is willing to take care of 

Alex before school starts in the morning, and that would 

be -- he could be dropped off at 8:30, on your way to 

court, and we're still working on after school, but I 

have a feeling that she has some ideas about where we 

could put him after school, that would be safe and much 

more appropriate than court. 

So what I would propose is that Barb get on the phone 

with Ms. Topper, the teacher, as soon as school gets out, 

and if that doesn't work, maybe call the other couple of 

options and see what they say. So we'll just go ahead 

and figure out what the options are, and then come back 

and tell Mr. Ortiz-Abrego. 

So for now, Alex, why don't you go with Barb and you 
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can sit in my chair in my office and watch the DVD. 

Where do things stand, now that we can talk? 

MS. SAMUEL: Your Honor, Anna Samuel from ACA, and Mr. 

Richey did convey an offer, which I've communicated to 

Mr. Ortiz, and he says that he'd like a trial. 

THE COURT: All right. What I would propose -- and 

let me see if Mr. Richey wouldn't agree with this -- is 

let's do some of our other motions before we get to the 

motion to amend, and just so he can get a better feel for 

what's going on. 

(Motions in limine) 

MR. RICHEY: Okay. Your Honor, maybe the first 

easiest motion is just a motion to exclude witnesses. 

THE COURT: That motion is granted. 

MR. RICHEY: In the State's trial brief and the 

defense trial brief there is a motion regarding the 

defendant's statements, a 3.5 hearing, the -- there are 

two witnesses that the State has for the 3.5 hearing, one 

is Jason Brunson, who is the polygrapher, and he is ready 

and present. The other is Detective Knudsen, who is not 

available for today and tomorrow. So what I might -- my 

proposal is that we take Mr. Brunson's testimony this 

afternoon, and then we'll have to try to get Detective 

Knudsen in here as soon as we can and address it, and 

when we can. 
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I've tried to get him in, but the case has been going 

on for so long that he's been available and not 

available, so -- but I think we can address at least the 

first part of that, and then move on to the other 

motions. 
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THE COURT: All right, that sounds fine. Just so the 

parties are aware for scheduling purposes, Judge Halpert 

indicates she's hoping Ms. Samuel can spend a few moments 

with her students tomorrow morning. 

MS. SAMUEL: Yes. 

THE COURT: So I think we should get started about 

9:30 tomorrow, but let's go ahead and drop Alex off at 

8:30, as planned. Then there's an all judges meeting all 

afternoon on Monday the 17th, so I just want to make sure 

that you all plan on that. Other than that, I'm at your 

service. 

MS. SAMUEL: Your Honor, I had another concern, which 

is, you know, since they're here, I'm happy to do the 

motions, but I'm wondering if we can start his give 

him till Wednesday, just till his wife comes home. You 

know, it's -- I think it's a little too stressful, you 

know, your wife's in the hospital, you know, and he 

probably wanted to spend time with her. 

THE COURT: Let's just try to get some motions done, 

and hopefully there will be time. This case is just so 
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old that I just don't want to have it drag on too long. 

MS. SAMUEL: Your Honor, the Detective Brunson, the 

State's talking about, my only question is does the State 

have any statements or any information about Detective 

Brunson, because my understanding was he did the 

polygraph, and polygraphs are not admissible. 

THE COURT: He also conversed with the defendant 

afterwards, is that correct? 

MR. RICHEY: That's correct. We have another 

interpreter here. Could you identify yourself. 

THE INTERPRETER: For the record, Christina 

Perez-Lopez, state certified interpreter. 

(Witness sworn) 

- ... . ....... . 

MR. RICHEY: Your Honor, if it's okay with everybody, 

I'd like to call Mr. Brunson. 

THE COURT: Fair enough. 

* * * * * 

KEVIN MOLL, CSR (206) 296-9709 



1 C E R T I F I CAT E 

2 STATE OF WASHINGTON 

3 COUNTY OF KING 

4 

ss. 

5 I, Kevin Moll, Certified Court Reporter, in and 

6 for the State of Washingto n , do hereby certify: 

7 That to the best of my ability, the foregoing is 

8 a true and correct transcription of my shorthand notes 

9 as taken in the cause of State of Washington vs. 

10 Alexander Ortiz-Abrego, on the date and at the time and 

11 place as shown on page one hereto; 

12 That I am not a relative or employee or attorney 

13 or counsel of any of the parties to said action, or a 

14 relative or employee of any such attorney of counsel, 

15 and that I am not financially interested in said action 

16 or the outcome thereof; 

17 

18 

19 

20 

21 

Dated this 7th day of August 2012. 

22 KEVIN MOLL, 

23 King County Official Court Reporter 

24 

25 

40 



APPENDIX E 

Reports of Defense Neuropsychologist 
Dr. Tedd Judd, 

May 2010 and September 2012 



N81f01lSlClll1lliIII aid PslCIIo8duCaIiJnII SlnIcIs 
Tadd JIIIIt PhIUPP 
Diplomate in Oinical Neuropsychology 
Certified Hispanic Mental Health Specialist 
Ooss-Cultural Specialist 

12 Bellwether Way, Suite 223 
Belling~m, Vo!~ 98225 

Phone (360) 255 2505 Ext. 101 
Fax (360) 255 2504 

Email tjudd@pacifrcharbor.org 
Webpage: www.pacificharbor.org 

5/17110 
FORENSIC NEUROPSYCHOLOGICAL REPORT 

This is a CONFIDENTIAL report which is intended 10 be used by professionals. It is not 10 be passed on to 
olhers withoul the permission of the author and the clienJ. The resulls are nol to be released (0 the client 
without Ihe permission of the author or other professional trained in the interpre1ation of 
neuropsychologicallesl daJa. 

IDENTIFICA nON AND REFERRAL: Alexander 
Ortiz~Abrego is a 35- year-old, cohabiting Salvadoran 
construction worker with 6 years of education who was 
referred by his attorney, Anna Samuel, for a 
neuropsychological assessment of memory loss affecting 
his collaboration with his attomey with respect to a charge 
of child molestation. 

SUMMARY: Mr. Ortiz-Abrego bas a borderline mentally 
retarded intellectual level with concrete thinking. He has a 
specific learning disability in auditory comprehension and 
poor quantitative reasoning. He will have great difficulty in 
tracking, understanding, and remembering courtroom 
proceedings. I recommend disability accommodations of 
slow proceedings with frequent breaks for explanations from a Spanish-speaking 
cognitive aid, simple written memo compensations, meaningful checks on his 
comprehension during proceedings, and non-judgmental resolution of quantitative 
discrepancies. 

RECORDS REVIEW: No medical or educational records were available. The discovery 
for the current case and for the 6/22/06 investigation were available and these records 
were reviewed, but are well-known to the readers of this report and for the sake of 
expediency will not be repeated here. 

INrERVIEWS: Mr. Ortiz-Abrego was interviewed in Spanish on 511711 0 by Tedd ludd, 
PhD, neuropsychologist with the assistance of Diomaris Jurecska, neuropsychology 
graduate student. 
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Etbnie/CultnrallLanguagelMigration Ba~kground: Mr. Ortiz-Abrego was born and 
partly raised in Cuscatancingo, a neighborhood of San Salvador, the capital of El 
Salvador, and later moved to the town ofllobasco, Cabanas, El Salvador. 

(Encyclopedia Britannica: llobasco ;s a town in north-central El Salvador. It is in a rich agricultural area 
(coltle, coffee, sug01'cane, and indigo) but is known primarily for its cloy dolls, a major item for sale to 
tourists. as well as for other types of pottery made from local clays. Since the completion in 1954 of a dam 
and hydroelectric complex on the Lempa River and the creolion nearby of a JaJce recreation area, 
nobasco's tourn1 trade has grown. The town's population was swollen by refugees jleeing battles between 
government troops and leftist guerrillas in the early 1980s. Pop. (2005 est.) urban area. 22,200.) 

He is about the 7th of 13 children, but he was not completely sure which number. Two of 
his siblings were adopted to the U.S. He did not know the size of the town but it has 3 
Catholic churches. He was uncertain about his history, especially how long different 
situations lasted or at what age events happened. His father died when Mr. Ortiz-Abrego 
was about 6 years old of alcohol abuse, as he W1derstands it. His mother worked at selling 
fabric in the market. When Mr. Ortiz-Abrego was about 10 his mother had a mental 
illness which he attributed to her having 13 children and because of the death of her 
husband. She killed the chickens and ducks she was raising because she thought they 
were of the devil. He thinks that she saw and heard things that were not there. She went 
to the Soyapango National Psychiatric Hospital in San Salvador where she was cured. 
Wbenbis mother got sick the family moved to Ilohasco. There was a period of time when 
the siblings all lived together without parents~ then they were distributed to various places 
and he went for a year his Aunt Elena Ortiz in San Salvador, and then with his AWlt 
Alicia Abrego for about 7 years, from about age 10 to about age 17. He does not know if 
his mother is alive or not 

He repeated the fU"St grade. He did not get good grades. He was not good at math. 
He left school in the 7fiJ grade because they could not afford for him to go for longer. 

He worked in a hardware store in Dobasco and had to rely on the register because 
of his poor math. He worked as a barber in llobasco in his house cutting only men's hair. 
He learned this trade from an uncle. He likes soccer and played on a reserve team and 
earned a little money that way. 

He came to the U.S. in 1999 for economic opportunities. He came into Arizona 
with his brother, Santiago. He was picked up and taken to the home of his maternal 
cousin, Orbolina. He did not like it there because they an drank, so he went to Seattle by 
bus to be with his cousin, Daysi. sister of Orbolina. He was picked up by immigration 
and sent to jail in Montana for 3 days and then to Seattle for a few days. Daysi paid 
$3000 to get him out. He has worked in Safeway. in a hotel, as a dishwasher, and in 
construction. He worked in office maintonanee for a car dealership from 200 1 to 2003. 
His last work was in construction and ended in 2008. He is living on unemployment. 

SflGDUJaeoIlS ComplaiJlts: Mr. Ortiz-Abrego said that he has always been a somewhat 
anxious ~n and his hands sweat when his is anxious, but otherwise denied any 
emotional or behavioral problems. He has found it somewhat difficult to learn English, 
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although he has not studied consistently. He is poor at math. He otherwise denied 
cognitive difficulties. 

Current Case: Mr. Ortiz-Abrego said that Daysi has a daughter named Daysita who says 
that he touched her when he was living with them. He said that the time is unclear. He 
went to live with his wife in 2002. He met his "wife" in 2001. They moved in together 
12110/02. They have never married. Daysita was about 6 or 7 at that time. He does not 
know why this case is coming up now. He remembers one time that he carne in and she 
was asleep and he touched her on the shoulder to wake her up. His cousin, Daysi~ came to 
him and said that Daysita said he was touching her and he said yes, but not sexually. 

He said that he does not know what is happening in court or what the defense is. 
When asked about any previous legal difficulties he said that he went out with a 

male friend ofDaysi's in 1999 and got arrested. Oaysi bailed him out. He paid a fine. He 
also described the case of 6/22/06 in a manner consistent with the records concerning that 
investigation. 

Goals for the Evaluation: Mr. Ortiz-Abrego did not have any understanding of the 
evaluation other than that it was an examination ofms head. He does not feel that be has 
difficulty in communicating with his attorney. 

History of the Present nbless: Mr. Ortiz-Abrego said that he was he hit in the head with 
a rock by a friend when he was about 18 or 19. He showed a scar in his left parietal area. 
He remembers the event and reported that he had no loss of consciousness. He went to 
the hospital and had stitches and was rel~ed the same day. He did not notice any lasting 
symptoms or change in his abilities. 

Previous Medical History: 
Pregnancy, birth, aDd development: Mr. Orti~-Abrego was not aware of any problems 
with his birth, with the pregnancy, or with his childhood development. 
Surgeries: None. 
Accidellts, injuries: As noted above. 
Major iUDeases-: Mr. Ortiz...Abrego said that he had some kind of fever in EJ SaJvador 
and was unable to walk. for a time afterwards but he was unable to identify what kind of 
fever it was with confidence. He thought it might bave been typhoid. A significant 
minority of patients with typhoid fever have neurologic complications~ with encephalitis 
(brain infection) bemg the most commoa 
Rospitalit.ations: None other than as noted above. 
Toxic exposures: Mr. Ortiz-Abrego reported that at about age 13 his friend challenged 
him to eat a tempate seed which be did and it made him vomit and they took bim to the 
hospital and they pumped his stomach. Tempate is also k;nown as Jatropha and it is toxic 
in as small a dose as a single seed in children, producing primarily gastrointestinaJ 
symptoms, although neurolOgic symptoms are also possible. 
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Cun-eat Medications: None. 

MeDtal Health History: Mr. Ortiz-Abrego denied any significant mental health 
difficulties. However, he said that he has gone to a support group with Dr. Ayala, a 
Salvadoran in Seattle, for about 9 years. He finds it supportive and helpful. He said that 
this group is to help people with addiction problems and, although he has no such 
problems, it helps him understand others who do. 

Alcohol and Drug Use: None. 

Psychosocial SituatioD: Mr. Ortiz-Abrego lives with his wife and two children, a son of 
5 years and a baby of one week. 

Family History: As noted above. A maternal aunt in the U.S. also had psychiatric 
problems after developing cancer. She would spend the night trying to chase spirits out of 
the house. 

Review of Neuropsychological Systems: 
SeDSory: 

Vision: Mr. Ortiz-Abrego reported no problems. 
Bearing: Mr. Ortiz-Abrego reported no problems. 
Vestibular: Mr. Ortiz-Abrego reported. no problems. 
SmeWtaste: Mr. Ortiz·Abrego reported no problems. 
Tactile stnsatioD: Mr. Ortiz-Abrego reported no problems. He said that his palms 

sweat easily and that has been true his entire life. 

Motor: 

PaiD: Mr. Ortiz-Abrego reported no problems. 
Ovenensitivity: Mr. Ortiz-Abrego reported no problems. 

Strength: Mr. Ortiz ... Abrego reported no problems. 
Coordination: Mr. Ortiz-Abrego reported no problems. 
TreDlor~jerkiqg, abnoB.lal movemeob: Mr. Orti.z-Abrego reported no 

problems. 

Language: 
Word finding: Mr. Ortiz-Abrego reported no problems. 
Comprehension: Mr. Ortiz-Abrego reported no problems. 
Reading: Mr. Ortiz-Abrego reported no problems. He does not particularly like to 

read and is a bit slow and does not read as a habit. 
Writing/typing/computer use: Mr. Ortiz-Abrego reponed no problems. He has 

no computer skills. 
Math: Mr. OrtiZ-Abrego said he is weak in math. 
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Visual-Spatial Skills (drawing, mechanical skills, way finding): Mr. Ortiz-Abrego 
does not know how to draw and is not very good at reading maps or blueprints. 

Attention: Mr. Ortiz-Abrego reported no problems. 

Memory: Mr. Ortiz-Abrego reported no problems. 

Executive Functions: 
Initiation: Mr. Ortiz-Abrego reported no problems. 
Impulsivity: Mr. Ortiz-Abrego reported no problems. 
Planning, Organization: Mr. Ortiz-Abrego reported no problems. 

Emotional Status: 
Mood: Mr. Ortiz-Abrego said that his mood is not very good because of stressors 

that he feels. He is anxious at the moment, but not generally a nervous person. 
Sleep: Mr. Ortiz-Abrego reported no problems. 
Appetite: Mr. Ortiz-Abrego reported no problems. 
Fun, anxieties, phobias, panic, obsessions/compulsions: Mr. Ortiz-Abrego 

said that he has always been somewhat anxious. 
ADger. Fl"QStration: Mr. Ortiz-Abrego reported no problems. 
Hallucinations, delusions: Mr. Ortiz-Abrego reported no problems. 

Review of Functions: 
Transportation: Mr. Ortiz~Abrego drives and reported no problems other than an 
accident in 2000. He got his driver's license on the second try without studying. 

Finances and Money Management: Mr. Ortiz-Abrego pays the bills and said that he 
remembers to do SO and does so accurately. 

Family Relations: Mr. Ortiz-Abrego reported no problems with his wife and children. 
He said things were well with his siblings~ as well, except that he does not get along with 
his brother-in-law. 

Socializing: Mr. Ortiz-Abrego said that he has many friends. 

RecreationlExereise: Ivfr. Ortiz-Abrego plays soccer regularly. 

Spirituality: Mr. Ortiz-Abrego is Catholic and attends mass when not playing soccer. 

Informant's perspective: Mr. Ortiz-Abrego's attorney said that it was extraordinarily 
difficult to get him. to understand and remember infom1ation about the U.S. justice 
system, especially the functions of a jury, and of his case. He would repeatedly ask for 
things to be explained and then would not remember them at the next meeting. Her 
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impression was that he was doing his best to understand and was not trying to be 
difficult. 

His sister> Isabel Ortiz-Abrego, was interviewed by phone in Spanish on 5/19/10 
by Tedd Judd, PhD. She reported that she lived apart from Mr. Ortiz-Abrego for much of 
their childhoods and did not know that much about him and his health, and did not know 
much about him and his life in the U.S. She confirmed that their father died of alcoholism 
and their mother had psychiatric problems and was in the psychiatric hospital. She also 
said that his behavior was bad when he was a child and he was often fighting with others. 
She said that he was not very intelligent. She remembers that her mother told her that he 
was sick. and vomited a lot and almost died and bad to take a lot of medication and they 
took him to the hospital, but she does not recall more than that. She confirmed that he 
went to 7th grade but said that he was kicked out of the 7111 grade because of problems but 
she doesn't know what kinds of problems, whether they were behavioral or academic. 
She bas not been very close to him and said that they do not like each other much and 
there have been difficulties between them, so she has not been in much contact with him. 

BEBA VIORAL OBSERVATIONS: 
Attitud.e: Mr. Ortiz-Abrego was mostly attentive and cooperative. Initially he was rather 
anxious, although he calmed down somewhat after about 10-15 minutes. However, his 
anxiety persisted at a lower level throughout the interview and testing, and emerged 
somewhat more during those portions of the testing that he found difficult. His anxiety 
appeared to interfere with his ability to respond only mildly. He was initially defensive 
and guarded, and did not want to permit me to talk with others who know him, but when 
the need for this was explained in more detail and the importance of being cooperative he 
agreed. Although he had notable diffIculty with comprehension, he did not show 
evidence of delusions, hallucinations, bizarre thinking,. or ather signs of psychosis. 
Speech, Laaguage: His speech was normal in articulation, tone, rate~ word finding, and 
coherence. His comprehension of test instructions was impaired. He had difficulty 
understanding what was expected of him, and even when. he understood he often had to 
have it re-explained for each new item in the same pattern. His handwriting was mostly 
'legible, but printed and labored. When asked to write a sentence describing the weather in 
Seattle in the winter it took about 6 explanations before he was able to proceed, including 
explaining what a sentence was. He made homophonic spelling errors even on initial 
letteJ:s typical of Spani~h speakers with limited literacy who dQ not h~ve the h.abit of 
reading and therefore do not have stable visual images of common words. For example, 
he spelled Seattle ~'Ce.attle." although he later corrected this. This pattern of writing is 
below expectation for his reported level of education and suggests a possible leaming 
disability. 
Motor: Mr. Ortiz-Abrego had normal movement ~x.cept that there W'dS some facial droop 
on the right on spontaneous smile only, 
Seif-AwaN8as: Mr. Ortiz .. Abrego did not set.m fully aware of the quality of his lest 
performance an.d appeared to think that he was doing somewhat better than he was. 
Effort, Validity: Mr. Ortiz-Abrego gave a good effort on the tests and tolerated 
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frustration well. 1bis was a valid testing. 

TESTING: Testing was carried out in accordance with Judd. el al., (2009) Professional Considerations 
for Improving the Neuropsychological Evaluation of Hispanics. Hispanic Neuropsychological 
SocieJylNational Academy of Neuropsychology. www.hnps.org. Archives o(Clinica/ Neuropsychology': the 
1990 "Guidelinesfor Providers afPsychological Services 10 Ethnic. Linguislic, and Culturally Diverse 
Populations" of the American Psychological Association, the Internotional Test Commission's 2000 Test 
Adaptation Guidelines The Department of Health and Human Services 2002 Guidonce to Federal 
Financial Assistance RecipienJs Regarding Title JI1 Prohibition against National Origin Discrimination 
Affecting Limited English ProfiCient Persons, and related guidelines and literature. 

Mr. Ortiz-Abrego was given the following tests on 5117/10 by Tedd Judd, PhD, 
neuropsychologist: 

RESULTS: 
Effort, Validity: 
Test of Memory Mafingering 
The TOMM is a 2-alternativeforced-choice recognition memory test for simple line drawings of common 
objects. Performances significantly below a chance level of performance are regarded as evidence of 
mQlingering. while performances thai fall substantially below thai achieved by individuals with Significant 
brain d;sabiliJy and memory impairment are regard~ as evidence of suboptimal effort on lesting. 

Mr. Ortiz-Abrego had scores of 43, 46, and 50 on the TOMM suggesting good 
test effort and valid results. His relatively low score and hesitant responding on the 
unnormed first trial probably reflects test naivete, while his perfect score and fast 
responding on the delayed condition suggests good test effort when he fully understood 
the task. 

2 .. Altemative Forced Choice Informal Memory Measure 
/ have devised a 2-aJternativejorced choice recognition memory taslefor the J 2 words afthe NAM Word 
Learning List. This lask is based upon a similar taskfor the CVLT-Il. No norms erist for this task.. 
However, extreme scores on this test can be talc8n as evidence relevant to test effort. 

Mr. Ortiz-Abrego had a score of 12/12 correct, suggesting good test effort. 

General Measures: 
Wechsler Adult Intelligence Scale-3-Spauish 
The WA!S-3 is a standard, individually-administered intelligence test with 14 subtests. These sublesls can 
be administered alone or in combination to evaluate differenl aspecls of cognitive functioning. Norms are 
by age. lQs are not reported here because they are of limited usefulness in neuropsychology and can be 
misleading, but properly trained professionals who may have use for them can duive such scores. The 
Spanish WAlS-3 was translated. adapted. and renarmed in Spa;". The non-verbalsublests are the same as 
the English version, while the verbal subtests hove been modified, but are similar 10 the English versions. 
The norms from Spain are nol appropriate for a Latin American population. For the non-verbal tests, bOlh 
the English and Spanish norms are presented below to allow for some understanding of performance 
expectations relatiw to a u.s. population and 10 allow for comparisons among subles/s. However, 
interpretation of these scores must be very cautious, and must fake into account faclors of eulhlre. 
acculturation, and education. 
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VERBAL COMPREHENSION INDEX: 
Vocabulary, defining words that are presented both printed and orally 
Similariti~, saying how two things are alike, such os Carrot and Potato 
PERCEPTUAL ORGANIZATION INDEX 
l'it:mt'e Compll!lion, identifying what is missingfrom drawings, such as a cat with one ear not drawn 
Block De:sip. using red and while blocks to build pictured designs 
Matrix Reasolting. selecting the drawing that best completes an abstract array 
WORKlNG MEMORY INDEX 
ArltltlftDic, word problems presented orally are calculated menIally 
Digit Spiut. determining how long a string of digits the person can repeaJ. and also repealing backwards 
PROCESSING SPEED INDEX 
Digit Symbol.-Codhtg The printed digits 1-9 are presented with an abstract printed symbol ossociaJed 
with each. Beneath this is a random siring of digits and the person must fill in the appropriate symbol for 
each as rapidly as possible. 
Symbol Seruch, For each item, the person searches for either of 2 abstract symbols in an array of 5 as fast 
as possible. 
OTHER SUBTESTS 
CompnlJe:nsion answering questions of social judgment. 

Spain U.S. 
Sabtest Age-Adjusted Age-Adjusted 

Scaled Score Percentile 
9 

25 
2 
9 

16 
16 
16 

Scaled Score Percentile 
Vocabulary ' 6 
Similarities 8 
Picture Completion 4 
Block Design 6 
Matrix Reasoning 7 
Arithmetic 7 
Digit Span 7 
Digit Symbol-Coding 6 

Incidental Leaming Pairing 
. Free Recall 

Copy 
Symbol Search 7 
Comprehension 6 
Index 
Verbal Comprehension Index 82 
Perceptual Organization Index 71 
Working Memory Index 79 
Processing Speed Index 81 
Verbal IQ 77 
Performance IQ 71 
Full Scale IQ 72 

9 
30 
75 
9 
16 
9 

4 
4 
7 

3 

5 

12 (prorated) 
3 70 
8 (prorated) 

10 69 
6 (prorated) 
3 67 
3 

2 
2 

16 

1 
20 
50 
3 
5 

2 

2 

1 

Mr. Ortiz-Abrego perfonned in the borderline mentally retarded range compared 
to normative populations from both Spain and the U.S. This is not based upon Salvadoran 
norms for this test and the test is not based upon culturally typical Salvadoran materials, 
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ways of th.i.n.king, or concepts of intelligence, and so these results may not signify 
borderline mental retardation relative to his culture of origin. These scores may reflect 
limited education or an education not oriented towards the skills measured by this test, 
rather than limited intellectual potential. However, these results do suggest that Mr. 
Ortiz-Abrego is likely to function intellectually at a level typical of the borderline 
mentally retarded in the U.S. when it comes to dealing with U.S. formal institutions 
(child welfare, health care, legal system, education, mainstream employment, worker's 
compensation, immigration, banking). This functioning may include concrete thinking; 
difficulty applying abstract concepts, rules, and regulations; difficulty generalizing from 
one situation to another; difficulty coping with complexity; difficulty following extended 
arguments or lines of logical reasoning; and difficulty contemplating hypothetical or 
conditional (if, then) reasoning. His subtest scores were relatively homogeneous, with no 
consistent areas of notable cognitive strength or weakness. 

Neo.ropsi Aten~ion y Memoria: 
The NAM is a n~ropsychological screening test in Spanish which includes subtests of 
Orien!.ation: orientation to lime. SPQce, and self 
Attention: repetition of digils/onvards, pOinting span /orward'r, limed visual scaMingfor a large/, 
vigilance/or spolcen digits, serial 3s, 
Memory: 

Worlring memory: digit span backward. pointing span backward 
Encoding: learning a list of 12 words over 3 trials; /eoming a list of J 2 word pairs over 3 trials, 

with 15 minute recall; immediate recall O/lwo short stories; copy of a semicompla or camp/ex figure; 
memory for two/aces and names;' and 

Recall: } 5-mimtte delayed recall, category cueing, and militiple choice recognition for word list. 
w;th 15-mimJtedeJayedreca1/forwordpares, stories, figure, andnames, and 15-minuJe delayed 
rect>gnition for faces. 
Executive (unctions: verbal jluem:y for animals and words beginning with UP;" non-verbal fluency/or line 
drawings, concept formation; copying compla hand mcwemenJ:$ and the Stroop test. 
Norms are from Mexico and Colombia by age and education. 

Subtest 
OrientatioD 

Time 
Space 
Person 

AttentioD & CODceDtratioD 
Digits forwards 
Cubes forwards 
Visua1 Detection 
Digit detection 
Serial3s 

Memory 
Working memory 
Digits backwards 

Age & Education-Adjusted 
Scaled Score Percentile 

11 
10 
10 

6 
13 
10 
12 
9 

12 

63 
50 
50 

9 
84 
50 
75 
37 

75 
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Cubes backwards 9 37 
Learning 
Word learning 12 75 
Paired associates learning 8 25 
Story memory 5 5 
Figure copy 6 9 
Faces 12 75 
Delayed recaD 
Word deJayed recall 11 63 
Word cued delayed recall 12 75 
Word deJayed recognition 11 63 
Paired associates recall 12 75 
Story recall 2 0.4 
Figure recall 7 16 
Face recognition 10 50 

Executive Functions 
Category formation 8 25 
Semantic verbal fluency 8 25 
Phonemic verbal fluency 7 16 
Non-verbal fluency 9 37 
Motor functions 9 37 
Stroop interference time 10 50 
Stroop interference correct 12 75 

Mr. Ortiz-Abrego performed within nonnallirnits for his age and education on 
most subtests, but bad notable difficulties on story memory. He was embarrassed by this. 
His story memory was furthermore notable not just for failing to recall but for errors in 
recall, such as getting names wrong, substituting a birthday for a wedding anniversary, 
saying that the protagonist was buying a cake instead ofhuying ingredients for a cake, 
and indicating that they were coming from Acapulco instead of going to Acapulco. His 
copy of a complex figure was impaired due to poor planning, consistent with his W AlS
III performances. This makes it invalid as a visual memory test 

Bateria Neuropsicol6gica en Espanol (Neuropsychological Battery in Spanish): 
The BNE consists of8 tests adapledfrom neurop$Ych%gicai tesls in English. The Visual Memory Test 
consists of presentation of the 3 cards from the Visual Reproduction Suhtest o/the Wechsler Memory Scale 
I for 10 seconds each, followed by an immediate recall of all of the drawings. There are up to 5 successive 
presentations and recalls. 10 0 criterion of accuracy of reproduction. The Verbal Prose Memory Test 
consists of up 10 5 successive presenta1;ons and recalls of a story 10 Q criterion of recall. Both of these Jests 
have a ] how delayed recall and a recognition memory trial. 

The BNE is normed by age, education, and geography (the US-Mexico border. and Spain). 

Visual Memory 
1st Recall 

T-score Percentile 

44 27 
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Visual Learning 50 50 
Delayed Recall 56 73 

Verbal Prose Memory 
1st Recall 37 10 
Verbal Learning 48 42 
Delayed RecaU 30 2 
Recognition 51 54 

Mr. Ortiz-Abrego performed nonnally on the visual memory test of the BNE, 
where the simpler drawing figures allowed him to show his memory abilities better than 
on the NEUROPSI. By contrast:, he continued to show impaired perfonnance on story 
memory, especially for delayed recall and for initial recall. He did relatively better with 
learning with repetition and his recognition memory was nonna!. His recalls were again 
characterized by distortion of the content of the stories. 

Woodcoek-Muiioz-R Tests of Cogoitive Abilities 
The WM-R is Q well-normed and broad-ranging baltery of tests of cognilhJe abilities. Its subtests measure 
various aspects o/visual, auditory, verbal. spatial, and conceptual abilities, along with measrues 0/ 
processing speed, memory, planning. and problem-solving skills. It gives age and grade- equivalenl scores 
equated to U.S. age and educational levels in English. It ;s NOr. therefore, narmed 10 a Span;slHpealcing 
population and cannot be used for a direct comparison of possible deficits. 

Subtest Age-Equivalent Grade--Equivalent 
Picture Vocabulary 13-4 8.0 

Mr. Ortiz-Abrego's picture vocabulary was at the low end of the normal range, 
consistent with his achieved IQ. 

Word Accentuation Test-Cbicago 
The WAT comis~ 0/40 Spanish words with irregular bul unmarked accents to be read aloud Readers who 
are familiar with the words will accent them properly, giving an indication of their reading recognition 
vocabulary and an estimate ofpre~ilIl1ess intellectual/evei in a manner corresponding to the NARTand 
WTAR test$ in English. Provisional norms estimate WAfS-III (Spain) fQ using a regression equation by 
age. education, anti WATscore (JCEN28:1201-7). 

Mr. Ortiz-Abrego's recognition reading vocabulary and demographics suggested 
an intellectual level of 70, in the borderline range and consistent with this achieved IQ . 

. Sensory-Perceptual and Motor Skills: 
Sensory Per~eptual Examination 
On the Sensory-Perceptual Examination the person is stimulated on one side of personal space or on both 
silJlu (double simultaneous sHmulalion) and has to indicate where the stimulation was. This is carried out 
in the tactile (touch to the back a/the hand or the cheek), visllal (fingers wiggling in the periph2ra! visuol 
fields) and audilory (sound offingers rubbing loge/her) modaUtJes. This lest is semitive to sensory losses 
ond unilateral inolter/lion. The person also must identify fingers by touch, identify numbers /raced on the 
finger lipS, and identify geometric shapes by touch. Visual fields are also tested. 
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Mr. Ortiz-Abrego's peIformance on the Sensory Perceptual Examination was 
normal. 

Coin Rotation Test 
In the Coin Rotation Test the person is asud to rotate a nicul 20 times in each handfor 3 trials each. The 
speed 0/ rolation is a sensitive measure of fine molor dexterity. Preliminary norms are for adult males. 

Mr. Ortiz-Abrego took 13 seconds with his preferred right hand and 14 seconds 
with bis left hand, both in the normal range. 

Adaptive FunctioniDg: 
The Bidimensional Acculturation Scale for Hispanics 
The BAS is Q 24-item bilingual scale developed/or MaicanandCentral American immigrants in the U.S. 
Items are raied on a 4-point scale, with 3 items each for Language Use andfor Electronic Media, and 6 
items for Language Proficiency. Domains are rated low. moderate. or high with respecl to Spanish 
language and Hispanic identily and olso with respect 10 acculturation /0 English and U.s. culture. 

Domain 
Language Use 
Language Proficiency 
Electronic Media 

English 
Average Classification 

1.7 low 
1.5 low 
1.3 low 

Spanish 
Average Classification 
4.0 high 
3.3 bigh 
3.7 high 

Mr. Ortiz-Abrego chose to use the Spanish version of this questionnaire to rate 
hi.m.sel£: suggesting a preference for reading in Spanish. He rated himself in the low range 
in English and in the high range in Spanish on all dimensions. It is of interest that he 
rated himself only "good" and not "very good" at reading, writing, and tmderstanding 
radio programs and music in Spanis~ suggesting a possible language disability. 

CONCLUSIONS: 
Overnew: 

Mr. Ortiz-Abrego is fimctioning at a borderline level of intelligence relative to 
U.S. expectations, with notably concrete thinking. In addition to this limitation, he has a 
further impainnent in verbal comprehension which further affects his memory for 
concepts and ideas, although not his memory for specific words. This can be 
characterized as a specific learning disability in auditory comprehension. He is also weak 
in math and in quantitative thinking generally. The cause of this disability is unknown, 
but it is probably lifelong. There is some possibility that it could be due to neurologic 
complications of traumatic brain injury, typhoid fever, or Jatropha toxicity, although 
these cannot be confumed. 

Adjudicative Consequences of Disability: 
A specific evaluation of competence to stand trial was not requested and a full 

evaluation of this capacity was not completed. However, Mr. Ortiz-Abrego's borderline 
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intelligence, concrete thinking, and auditory comprehension disability will have a 
substantial impact on his ability to participate in a trial. Most notably, he will have great 
difficulty in tracking, understanding, and remembering the proceedings. He will do worst 
with rapid speech, abstract concepts, and unfamiliar material. He will do somewhat better 
with slower proceedings, repetition, concrete material, and familiar events. He win have a 
great deal of difficulty responding to questions and will need repetition and simple 
questioning. 

He is likely to be imprecise with any kind of quantitative infonnation such as 
dates, durations, how long ago something happened, and distances. It is likely that his 
responses will not "add up" due to this imprecision rather than. being due to deception. 
For example, ifhe is asked what year something happened in and he ventures an 
estimation of 2004 and later is asked how long ago that was he could well answer 8 years 
or 4 years and not recognize the inconsistency. 

When comprehension is not involved he is likely to be able to express himself 
reasonably wen, especially when talking about things with which he is familiar. He is 
able to present a fairly coherent narrative about events he has experienced if he is not 
interrupted with questions. lbis is less true of his life in E1 Salvador, however, for which 
his memory is rather. imprecise and confused. 

Because ofhis concrete thinking and comprehension disability. he will have a 
great deal of difficulty understandillg comp]ex testimony and its consequences and 
complex and strategic dcci$i(1)s. 

Adjudteative Accommodations: 
Mr. OrtiZ-Abrego's cognitive impainnents can be accommodated in the 

courtroom by frequent breaks to explain things. This explanation may be most efficiently 
carried out by a Spanish-speaking assistant who has some understanding of court 
proceedings) his case, and cognitive limitations. Simple written summaries in Spanish can 
help with his memory limitations, but direct translations of legal documents will be of 
limited use because of the limitations in his reading comprehension. Such summaries can 
be particularly helpful with decision.making, by summarizing the alternatives along with 
the advantages, disadvantages, and chances of success. To assure his comprehension, he 
should be asked to explain back what he has been told. If he is unable to explai~ then he 
should. beasbd short answer, mUltiple choice or yes/no questions about the content, for 
ex.ample~ "If you a£CePt this plea bargain, how long win you go to prison for?" Simply 
asking him if he has Wlderstood something is almost certain to be an inaccurate and 
ineffective assurance of comprehension. 

when be is testifying, questions should be brief, simple, and concrete. 
Intel1uptiQl1S to his namrtive should be minimized. Ifmafuemmical precision is required, 
the numbers should be written down for him and ilie diserepancies explained, and he 
should be permitted to revise his responses to try to clarify the situation. 

If challenging the testimony of others is an expected function, then there should 
be a break after the testimony that be could potentially challenge that would allow an 
assistant to explain the testimony to him and elicit potential challenges. 
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EvaluatioD of Malingering: 
Contemporary forensic neuropsychological practice ca/Isfor the evaluation a/the possibility of 

malingering. Such inferences are particularly difficult in cross-cultural contexts because of culturally 
variable means of expressing symptomalology, and because of limited cross cultural dala on symptom 
validity tem. Aspects of test behQ\'ior that indicate a valid test protocol was obtained include the following 
observations of clinical interview and test performance: 

Clinical Variable Assessed Outcome oftrus Evaluation 

Disability that is disproportionate with severity 
of the illness or injury. No 
Symptoms/complaints that do not make medical or 
neuropsychological sense. No 
Claims of remote memory Joss. No 
Suppression of first half of items on list leaming tasks. No 
Unusually low recognition scores on list learning tasks. No 
Abnonnally slowed response latencies. No 
Failing easy or obvious items, passing hard or subtle items. No 
Disproportionately impaired attention relative 
to vocabulary, learning or memory scores. No 
Absurd or grossly illogical responses and approximate answers. No 
Discrepancies between scores on tests measuring similar processes.N 0 

Un:usual configuration on motor skills. No 
Impaired perfonnance on implicit memory tests. No 

Slick, Shennan, and Iverson (elin. Neuropsych, 13, 545-561) have proposed diagnostic criteria naw in 
widespread use which will now be reviewed with respect to this client; 

A. Substantive external incentive Yes 
B1. Definite negative response bias No 
82. ProbabJe response bias No 
83. Discrepancy between test data and known patterns of brain functioning No 
84. Discrepancy between test data and observed behavior No 
85. Discrepancy between test data and reliable collaborator reports No 
B6. Discrepancy between test data and documented backgroWld history No 
Ct. Self-reported history is discrepant with documented history No 
C2. Self-reported symptoms are discrepant with known patterns of brain 

functioning No 
C3. Self-reported symptoms are discrepant with behavioral observations No 
C4. Self-rePQrted symptoms are discrepant with information obtained from 

collateral infonnants No 
CS. Evidence of exaggerated or fabricated psychological dysfimction No 
D. Group B and C behaviors not ful]y accounted for by psychiatric, 

neurologic or developmental factors NA 
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Definite Malingered Neurocognitive Deficit = A. BI. D 
Probable Malingered Neurocognitive Diificit = A. 2 or more of B2-6 or one of B2~6 and one or more of C 
criteria, D 
Possible Malingered Neurocognitive Deficit = A. one or more C criteria, D; or Definite or Probable 
criteria withoUl D. 

In reviewing these criteria, Mr. Ortiz-Abrego is judged to have No Malingered 
Neurocognitive Deficit. 

CuJturaJlLiDguistic Considerations: 
NeuropsychollJgica/ evaluation in cases mch as this one can be he/pjuJ in ruling out major 
neuropsychological deficits, bul it is more difficult to evaluate subtle symptoms with confidence because of 
limitations of appropriate tests and norms and other limitations of cross--cultural communication. The 
Diagnostic and Statistical Manual of Menta} Disorders, Faurth Edition of the American Psychiatric 
AssociaHoII (DSM-JJl) $pectfies in Appendix J that the culturalformulation of Q diagnosis in a 
multicultural setting should take into accoU1lJ the following: 

• Cultural ;denlity of the individual 
• Cultural erplonations of the individual's illness 
• Culturalfactors related to psyclwsocial environment and levels offunction;ng 
• Cultural elements of the relationship between the individual and the clinician 
• Overall cullUl'a/ assessment for diagnosis and caregiver 

Mr. Ortiz-Abrego identifies as Salvadoran living in the U.S. with the intention to stay 
and to maintain a Salvadoran identity. He has some desire for acculturation within the 
U.S., but has not done well at learning English. He does not see himself as having any 
mental health or cognitive problems other than mild anxiety, and it is likely that his 
cognitive limitations do not stand out in his Salvadoran immigrant cultural context, 
although they do stand out relative to U.S. institutions s\lch as the justice system. OveraU, 
Mr. Ortiz-Abrego showed me in interview the anxiety, respect., and deference that is 
typicaJ of this type of a setting where there is a power differential based on authority) 
education, institutional power, criminal cbarges, etc. He appeared motivated to be seen as 
mentally normaL 

I appreciate this opportunity to work with Mr. Ortiz-Abrego and his family. Please feel 
free to call me with any questions, including any more specific information or opinions 
concerning forensic issues. 

I declare that the information contained within this document was prepared and is the work 
product oCthe und~ed, and is true to the best of my knowledge and information. 

JAI},t/; 
rood Judd, PhD, ABPP 
Diplomate in C1inical Neuropsychology 
Certified Hispanic Mental Health Specialist 

Copies sent to: 
Anna Samuel 
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••••••••••••• II ..................... . ... -. .... 
Diplomate in Otnlcal Neuropsychology 
Certified Hispanic Mental Health Specialist 
Qoss-CuIturaI Spedaflst 

12 Bellwether Way, Suite 223 
Bellingham, WA 98225 

Phone (360) 25S 2SOS Ext. 101 
Fax (360) 25S 2S04 

email tjudd@pacificharbor.org 
Webpage : www.pacificharbor.org 

9112112 
FORENSIC NEUROPSYCHOLOGICAL REPORT 

This is D CONFlDEN1UL report which is JnIended to be used by profeuiDnllls. It is not to be pDUed on to othen without the 
permission of the IlUIItor IltId the client. TIle resuI~ Q1'e not to be reletued to the client without the permission oflhe IlUIItor 01' other 
fJI'OfossionD/ trained in the interpttdation of newropsychoiogicDl test dDla. 

IDENTIFICATION AND REFERRAL: Alexander Ortiz-Abrego is a 37-year
old, partnered Salvadoran construction worker with 6 years of education who 
was referred by his attorney, James Koenig, for a neuropsychological assessment 
of a learning disability with respect to his competence to stand trial on a charge 
of child rape. 

SUMMARY: Mr. Ortiz-Abrego has a borderline intellectually disabled 
intellectual level with concrete thinking. He bas a specific learning disability in 
verbal conceptualization, speed of information processing, and quantitative 
reasoning. He is unable to conceptualize legal strategies or trac~ understand, 
and remember courtroom 

RECORDS REVIEW: 
The discovery for the current case and for the 6/22106 investigation were 
reviewed along with records from his 1211/11 hospitalization at Western State Hospi~ but are well-known to 
the readers of this report and for the sake of expediency will not be repeated here. 

I saw Mr. Ortiz-Abrego for an urgent and abbreviated mid-trial evaluation ofms ability to collaborate 
with his attorney on 5/17/10. I found that he had a borderline intellectually disabled (formerly called mentally 
retarded) intellectual level with concrete tbinJdng. I felt that he had a specific learning disability in auditory 
comprehension and poor quantitative reasoning. I observed that he would have great difficulty in tracking, 
understanding. and remembering courtroom proceedings. I recommended disability accommodations of slow 
proceedings with frequent breaks for explanations from a Spanish-speaking cognitive aide~ simple written 
memory compensations, meaningful checks on bis comprehension during proceedings, and non-judgmental 
resolution of quantitative discrepancies. 

I saw Mr. Ortiz-Abrego again on 4124111 to attempt to extend my evaluation ofrum. At that time Mr. Ortiz
Abrego was very emotionally distraught. He also appeared very slow and sluggish, as if possibly 
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overmedicated. On a measure of test effort be gave a very poor performance, making it clear that t.estimg at 
that time would not be valid. I made attempts to calm him down and to get him to focus on testing sufficient 
to allow for valid 1estiDg but 1 was unsuccessful. No tUrther conclusions could be drawn from this encounter. 

Mr. Ortiz-Abrego had a 414/12 evaluation by Ray Hendrickson, JD, PhD. Dr. Hendrickson reviewed 
the history ofMr. Ortiz-Abrego's evaluations, competency hearings, and two attempts at competency 
restoration at Western State Hospital. This history is known to the readers of this report and will not be 
repeated here. I reviewed the records concerning Mr. Ortiz-Abrego's second admission to Western Stale 
Hospital beginning 1211/11 and colllp8led these to Dr. Hendrickson's account of them in his 414112 e¥l8Iuation. 
I noted a number of questionable observations, inferences, discrepancies and omissions worthy of note here. 
For example, Dr. Hmdrick.son stated, "Mr. Ortiz-Abrego appeared to have a greater understanding ofEnglisb 
than he maintained and appeared to have no significant impairments in comprebeDSion." The evidence he 
gives for this is that he played BINGO, and that when a psychiatrist asked him to look outside he did so 
before this request was interpreted. This two pieces of evidence are hardly definitive in demoDSUating 1bat Mr. 
Ortiz-Abrego had no impainneDt in English comprehension, and I would not recommend that Mr. Ortiz
Abrego be tried without an intetpreter on that basis. Dr. Hendrickson did not cite chart notes such as ane 
found further down on the same page as the BINGO note that stated, "Patient unable to converse due to 
language barrier." 

Dr. Hendrickson cites what be desc:n"bes as discrepancies between Mr. Ortiz-Abrego's stated capacity 
and his observed functioning. The example be gives is that Mr. Ortiz-Abrego knew the month and year but 
said that he did not know the date. Given that "the date" is often used in both English and Spanish to .aer 
specifically to the day of the month, I do not understand what the supposed discrepancy is here. The mext 
example he gives is the Mr. Ortiz-Abrego indicated that he did not understand a task, but after a peer 1xKh 
explained step-by-step and demonstrated how to wrap the forks and spoon he was then able to do it. ill the 
original note conceming the episode, it was the instructor who reported that Mr. Ortiz-Abrego did DOt 
undeJstand, not Mr. Ortiz-Abrego who claimed not to understand (that is, Dr. Hendrickson misrepresented this 
note.) I likewise fail to see how this demonstrates a discrepancy. In his conclusions, Dr. Hendrickson 
misrepresented this episode again by saying that the peer bad explained the 1ask, leaving out the step-l)y-step 
demonstration part. Dr.. Hendrickson also seemed quite impressed that Mr. Ortiz-Abrego was able to explahl 
how soccer is played, and seemed to think that Mr. Ortiz-Abrego's knowledge of how many points a bID. gets 
for kicking the ball into the net was important information demonstrating advanced knowledge and c::egnitive 
abilities. In his quoted response to a question about soccer Mr. Ortiz-Abrego appeared to confuse the roles of 
coach and referee, although Dr. Hendrickson later cited this as evidence that Mr. Ortiz-Abrego undendOOd the 
role of the referee and that this contributed to his competence to stand mal. 

Dr. Hendrickson also inferred that Mr. Ortiz-Abrego understood the concept of attorney client 
communication privilege because in a phone call he suggested to his wife that his letters may be readL That 
actually suggests an understanding of lack of confidentiality, but does not necessarily indicate any 
understanding of the privilege of confideDtiality with his attorney. 

Here are a number of ward notes that Dr. Hendrickson did not choose to cite: 1219/11 Can speak and 
understand few English words. Repeatedly noted: "I don't speak English. " Repeated notes of being tmable to 
communicate with him due to language barrier. 12120111 "Alexander appears to not retain the infomuation 
provided." 12123/11 Alex appears to be only able to discuss his needs with an interpreter. 12/28/11 3ad week of 
work group. When writer explained to the group about the job task Alexander could not comprehend the task. 
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11112112 through very broken language pt told me that white pus came from this area earlier today. 1128112 
Although broken English he verbalizes his needs without problems (concerning an eye infection). 216/12 
Misunderstandin in which he thought he had been excused from class. 

This selective citing of the record fits with comments from Mr. Ortiz' previous attomey, Ms. Samuels, 
to me on 2110111: "He (Dr. Hendrickson) had previously put up a lot of raistance to having a court certified 
inteIpraer and seemed upset about it still. Further, during one of the prior visits, he had made comments such 
as 'Why do cognitive issues in a client matter if we are to find him competent?' This was before he bad done 
any evaluation. Since I bad concerns about his ability to be objective on this case, especially given his prior 
statements, I asked that it [the evaluation] be videotaped." 

In his report Dr. Hendrickson gave a detailed description of his interview of Mr. Ortiz-Abrego 
regarding bow courts operate. The only pieces of accurate information that Mr. Ortiz-Abrego gave from his 
own knowledge was that the judge is the boss and that ifhe did not understand something be should ask his 
attorney. When legal concepts were explained to him he was sometimes able to answer questions about that 
information accurately and sometimes not. A repeated pattern in this interview was that Dr. Hendrickson 
would ask Mr. Ortiz-AbJqo a very basic legal question that Mr. Ortiz..Abrego bad studied extensively in 
class, Mr. Ortiz-Abrego would give a wrong 8DSWef, Dr. Hendrickson would explain the riabt answer to him 
(sometimes repeatedly) and ask the question again, Mr. Ortiz-Abrego would give a partially right answer, and 
Dr. Hendrickson would then conclude that Mr. Ortiz-Abrego understood that concept. 

It is also of interest that Dr. Hendrickson chose, in this case, to depart from Western State Hospitalts 
recommended policies and ~ for competence to stand trial evaluations in that no semi-structured 
interview was used. (Competency To Stand Trial And Conditional Release Evaluations: Current And Potential 
Role Of Forensic Assessment IDStruments, Washington State Institute For Public Policy. May, 2011). From his 
accounting of the competency interview it appears that Dr. Hendrickson may have decided that he would not 
be able to get through such an interview with Mr. Ortiz-Abrego because of the latter's very limited legal 
vocabulary and understanding, and his diflbse, disorganized, and otf-topic response pattems. 

Dr. Hendrickson concluded that Mr. Ortiz-Abreso did not have a major mental illness that 
significantly interfered with his functioning ability. Dr. Hendrickson seemed to imply that a magor mental 
illness is a necessary condition for someone to be found incompetent to stand trial. This is IIlOt the case 8Dd 
was not a requirement in the landmark Dusky decision, nor is it explicidy stated in Wasbiqton S1ate law. 
Wasb;naton law does make reference to a mental disease or defect. Dr. Hendrickson gave Mr. Ortiz..Abrego a 
nile out diagnosis of Cognitive Disorder Not Otherwise Specified and later deferred to neuropsychology in 
this matter, and also gave him a diagnosis ofborder1ine intellectual functioning. Both of these have been 
regarded by courts as mental defects. Dr. Hendrickson indicated that he was uncertain of his conclusions, yet 
concluded that Mr. Ortiz-Abrego met criteria for competence to stand trial. 

Mr. Ortiz-Abrego's 4/16112 discharge SlUnmaty from Western State Hospital-gave him diagnoses of 
Depressive Disorder, Cognitive Disorder, and Borderline Intellectual Functioning. 

In a 4124/12 supplement to his original report Dr. Hendrickson addressed questions of the court. Dr. 
Hendrickson reported that Mr. Ortiz-Abrego was able to track, understand, and remember iDformation 
presented to him in TRC classes and quizzes. As noted above, Dr. Hendrickson was unable to demonstrate that 
Mr. Ortiz-Abrego had retained any of that infonnation at the time of his 4/4/12 evaluation,. but Dr. 
Heluhickson neglected to mention this. (In my review of the TRe class notes I was unable: to find records 
indicating significant carry-over oflega} information from one class to the next. In fact, om 1120/12 he was 
stated that he had identified all courtroom personnel and what the did in the courtroom, bull by 2125/12 he 
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could only identify "some" courtroom personnel) Dr. Hendrickson felt that he was not qualified to answer the 
court's questions regarding the necessi1y of cognitive disability accommodations that I had recommended. 

Mr. Koenig's declaration to the court concerning his experiences with Mr. Ortiz-Abrego iDdicated that 
he bad spent at least 46 hours with him trying to explain the nature ofms case and of court proceedings. He 
reported that Mr • .ortiz-Abrego was very slow to process verbal information, especially when it was abstract. 
He found that Mr. Ortiz-Abrego showed very little carry-over from one session to the next. He described Mr. 
Ortiz-Abrego as poor at quantitative concepts and understanding of spatial distances. He said that after Judge 
Craighead's ruling on 7/5/11 Mr. Ortiz-Abrego did not realize that a ruling had taken place and did not 
understand simple explaDatiODS of it. Even after his second period of restoration he would ask, ItWhat is a 
trial,.,.. , ,) 

Oa 101S112 psychologist Mark Whitehall, PhD. reported that, on the Vineland Adaptive Behavior 
Scales-B. Mr. Ortiz-Amp's partaer. Maria Cortez-Barrera. rated Mr. Ortiz-Able" as baving reeeptive 
language abilities (ia Spanish) at a 3-year-old level and expressive language abilities at as-year, 4 month 
level. overall belOw the 1- percentile (compared to a US population). His communication skills were rated 
significantly lower than his Daily Uving and Socialization skiUs. These results were limited by coDSideratioas 
of non-staDdard tnnstatioa of the Vineland and comparison to US noons. His Adaptive Behavior Composite 
Index was 38. This is low in the intellectually disabled lUge and substantially below his tested IQ. This result 
does not support Dr. Hendrickson's clinical judgment that Mr. Ortiz-AbrelO'S adaptive behavioral is higher 
than his intellectUal test performance. 

The purJ)9SeS of the current evaluation Wete to confirm ~ more detailed testing the learning 
disability ~ at that abbreviated testing, to determine his eompeteDce to stand trial following 
competency restqration at Western State Hospital, and to ~ further on possible cognitive 
fK':COJDtnndariODS'at trial that might enhance his adjudicative competeDce. 

INTDVlEWS:. Mr. Ortiz-Abrego was interviewed in Spanish ~n 5/17/10 h} Tedd ~ PhD, 
neuropsychologiSt with the assistance of Diomaris JtRCSka, neuropsychology graduate student (and native 
Spanish speaker). Much of the background information below ~ obtained at the 5/17/10 evaluation. He was 
interviewed ~ on 9/12112 by Dr. Judd. 

ItImkIQd1unIlf ... lI"MimtioD Beslrl""'Dd; Mr. Ortiz-Abrego was born and partly raised in 
CuscaUmcingo, a neighbodlood of San Salvador, the capital of El Salvador, and later moved to the town of 
ll0basc0t Cabaftas, El Salvador.(Encyclopedta Brlltmnica: Ilobasco Is a tawn In ~aI E1 SoJvadot: It i.r In a rich 
agrlCllltwal (,ftQ (cattle. oo./f-. ~ and Indigo) but i.r .blown primarily for its clay dolls. a ",ojor it_for sale to Imui.rl3. as 
wIl4f for otIItR' 'YI* of pottety ",ade fro", local clays. Since the completion in 1954 of a dta and hydroelectric compte on the 
Lempa Rher and tile CIWtion nearby of a I. reCl'eation QIWI, JlobaIco~ tOlll'ist "._1uIs grown. TIle lown ~ population W4f 

swollen by ,.",..Jl-Ing battla between gover,..", troop.f and leftist guerrill4f1n lire early 1980s. Pop. (2005 at.) urban cncr. 
22.200.) . 

He is about the 7* of 13 children, but he was not completely sure which number. 1\vo ofbis siblings were 
adopted to the U.S. He did not know the size of the town but it has 3 Catholic churches. He was uncertain 
about his history, especially how long different situatioDS lasted or at what age events happened. His father 
died when Mr. Ortiz..Abrego was about 6 years old of alcohol abuse, as he understands it. His mother worked 
at selling fabric in the market. When Mr. Ortiz-Abrego was about 10 his mother had a mental illness which he 
attributed to her having 13 children and because of the death ofher husband. She killed the chickens and 
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ducks she was raising because she thought they were of the devil. He thinks that she saw and heard things tIaat 
were not theIe. She went to the Soyapango Natioual Psychiatric Hospital in San Salvador where she was 
curecl. When his mother got sick the family moved to Ilobasco. There was a period of time when the siblinp 
all lived together without parents, then they were distributed to various places and he went for a year his A.n 
BlCDa Ortiz in San Salvador, and then with his Aunt Alicia Abrego for about 7 years. from about age 10 to 
about age 17. He does not know ifhis mother is alive or not. 

He repeated the first grade. He did Dot get good glades. He was not good at math. It was a one-room 
schoolhouse with all of the grades in one room. He left school in the 7* grade because they could not afford 
for him to go for longer. 

He worked in a hardware store in llobasco and had to rely on the register because of his poor math. He 
worked as a barber in IIobasco in his house cutting only men's hair. He learned this trade from an uncle. fIe 

;:. likes soccer aDd played on a reserve team and earned a little money that way. 
:~ He came to the U.S. in 1999 for economic opportunities. He came into Arizona with his brother, 

Santiago. He was picked up and taken to the home ofbis matanal cousin, Orbolina. He did not like it there 
because they all drank, so he went to Seattle by bus to be with his cousin, Day~ sister of Orbolina. He was 
picked up by immigration and sent to jail in Montana for 3 days and then to Seattle for a few days. Daysi paid 

(. $3000 to get him out. He has worked in Safeway, in a hotel, as a dishwasher, and in construction.. He WOI'ked 
in office maintenance for a car dealership &om 2001 to 2003. His last work was in conmuction and ended in 

:J 2008. He was last living on unemployment. 

S .. , •• C..,'nil; Mr. Ortiz-Abrego said that be has always been a somewhat anxious person and his 
bands sweat when his is anxious, but otherwise denied any emotional or behavioral problems. He bas found it 
somewhat difficult to learn FngJisb, although he has not studied consistently. He is poor at math. He otherwise 

~I deuied cognitive difficulties. . 

Cprnat Cw: Mr. Ortiz-Abrego said that Daysi has a daughter named Daysita who says that he touched her 
when he was living with them. He said that the time is unclear. He went to live with his wife in 2002. He met 
his "wife" in 2001. They moved in together 12110/02. They have never manied. Daysita was about 6 or 7 at 
that time. He does not know why this case is coming up now. He remembers one time that he came in and sIle 
was asleep and he touched her on the shoulder to wake her up. His cousin, Daysi, came to him and said I.;'" 
Daysita said he was touching her and he said yes, but not sexually. 

He said that he does not know what is happening in court or what the defense is. 
;\ When asked about any previous legal difficulties he said that be went out with a male friend ofDaysi's 

in 1999 and got arrested. Daysi bailed him out. He paid a fine. He also described the case of 6/22/06 in a 
manner consistent with the records concerning that investigation. 

Gull for the Ey._tieD; Mr. Ortiz-Abrego did not have any understanding of the evaluation other thall that 
it was an examination of his head. 

Rimny of tile rr..t 11Ipw; Mr. Ortiz-Abrego said that he was bit in the head with a rock by a friend wilen 
he was about 18 or 19. He showed a scar in his left parietal area.. He remembers the event and reported that he 
bad no loss of consciousness. He went to the hospital and had stitches and was released the same day. He did 
not notice any lasting symptoms or change in his abilities. 
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Pmlop Mwlisal Blatoa: 
Pnpancy, birtII. ad develop_eat: Mr. Ortiz-Abrego was not aware of any problems with his birth, with 
the JRIDIIlCY, or with his childhood development 
Supries: NODe. 

Accldeatl, iBjaries: As noted above. 
Major DID ... : Mr. Ortiz-Abrego said that be had some kind of fever in EI Salvador and was UD8bIe to walk 
for a time afterwards but be was unable to identify what kind of fever it was with confidence. He thought it 
might have been typhoid. A significant minority of patients with typhoid fever have nemologic complications, 
with encepbalitis (brain infection) being the most common. 
1IoIpitaIiadoaI: None other than as noted above. 
To. expos .... : Mr. Ortiz-Abrego reported that at about age 13 his friend challenged him to f'..at a tempate 
seed which he did and it made him vomit and they took him to the hospital and they pmnped his stomach. 
Tempate is also known as Jatropha and it is toxic in as small a dose as a single seed in children. JRducing 
primarily gastrointestinal symptoms, although neurologic symptoms are also possible. 

MmdII Be" AWpa; Mr. Ortiz-Ablego denied any significant men1al health clifticu1ties. H('I\WVer, he said 
that he had gODe to a support group with Dr. Ayala, a Salvadoran in Seattle, for about 9 years. H'c found it 
supportive and helpful. He said that this group is to help people with addiction problems and, a!tIIough he has 
no such problems, it helps him understand others who do. 

AIcoIaoIgd Drg VIII: None. 

".IY "WmYi As noted atxwe. A matemal aunt in the U.S. also bad psychiatric problems af:.CI' developing 
cancer. She would spend tile night trying to chase spirits out of the house. 

Jkyicw "Negm~ b .. i 
SealOry: 

ViI •• : Mr. Ortiz-Abrego reported DO problems. 
Beariq: Mr. Ortiz.Abrego reported no problems. 
Vestibular: Mr. Ortiz-Abrego reported no problems. 
Saaellltute: Mr. Ortiz-Abrego reported no problems. 
Tactile HDl8t1oD: Mr. Ortiz-Abrego reported DO problems. He said that his palms sweat easily and 

that has been true his entire life. 
PaiD: Mr. Ortiz-Abrego reported no problems. 
Oveneasitivity: Mr. Ortiz-Abrego reported DO problems. 

Motor: 
StnDgtla: Mr. Ortiz-Abrego reported no problems. 
CoordiD.tioa: Mr. Ortiz-Abrego reported DO problems. 
Tremor, jerJda&, .baonaal IDOVealeDts: Mr. Ortiz-Abrego reported no problems. 

LaDpap: 
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Word filadiaa: Mr. Ortiz-Abrego reported no problems. 
ComprelaeasioD: Mr. Ortiz-Abrego reported no problems. 
Readiag: Mr. Ortiz-Abrego reported no problems. He does not particularly like to read and is a bit 

slow and does not read asa habit. 
WridJaaltypillllcoapater 1JIe: Mr. Ortiz-Abrego reported no problems. He bas no computer skills. 
Math: Mr. Ortiz..Abrego said he is weak in math. 

Villlal-Spatial SkiIII (drawiDg. medtanicalsldlls, way flDdiag): Mr. Ortiz-Abrego does not know how to 
draw and is not very good at reading maps or blueprints. 

AtteDtloa: Mr. Ortiz-Abrego reported no problems. 

Memory: Mr. Ortiz-Abrego reported no problems. 

Executive Functions: . 
IDitiadoa: Mr. Ortiz-Abrego reported no problems. 
Impulsivity: Mr. Ortiz-Abrego reported no problems. 
PIIauaiq, Orpai:ation: Mr. Ortiz-Abrego reported no problems. 

RcyIew oflunctiOly: 
Transportatioll: Mr. Ortiz-Abrego drives and reported DO problems other than an accident in 2000. He said 
that he got his driver~s license on the second try without studying. 

Fina ... aad Mo., Maaagemeat: Mr. Ortiz-Abrego said that he used to pay the bills and said that he 
remembered to do so and did so accurately. 

JaaaIy Belado.as: Mr. Ortiz-Abrego reported no problems with his wife and children. He said things were 
well with his siblings. as well, except that he did not get along with his brother-in-law. 

SodaIiziDl: Mr. Ortiz-Abrego said that he had many friends. 

RecreationlExerdle: Mr. Ortiz-Abrego played soccer regularly. 

SpiritaaIity: Mr. Ortiz-Abrego is Catholic would attend mass. 

"'eaP''''.1MDIJICdye: Mr. Ortiz-Abrego's first attorney said that it was extraordinarily difficult to get him 
to understand and remember infonnation about the U.S. justice system, especially the functions of a jury, and 
ofms case. He would repeatedly ask for things to be explained and then would not remember them at the next 
meeting. Her impression was that he was doing his best to understand and was not trying to be difficult. 

His sister, Isabel Ortiz-Abrego, was interviewed by phone in Spanish on S/I911 0 by Tedd Judd, PhD. 
She reported that she lived apart from Mr. Ortiz-Abrego for much of their childhoods and did not know that 
much about him and his health, and did not know much about him and his life in the U.S. She confirmed that 
their father died of alcoholism and their mother had psychiatric problems and was in the psychia1ric hospital. 
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She also said that his behavior was bad when he was a cbi1d and he was often fighting with others. She said 
that he was not very intelligent. She remembers that her mother told her that he was sick and vomited a lot 
and almost died and bad to take a lot of medication and they took him to the hospital. but she does not recall 
more than that. She confirmed that he went to ..,. grade but said that he was kicked out of the ,., grade because 
of problems but she doesn't know what kinds of problems, whether they were behavioral or academic. She 
bas not been very close to him and said that they do not like each other much and there have been difficulties 
between them, so she bas not been in much contact with him. 

BEHAVIORAL OBSERVATIONS: 
Attitade: Mr. Ortiz..Abrego was mostly attentive and cooperative. He appeared mildly anxious much of the 
time. He was drowsy especially during the TOMM, yawning and rubbing his eyes. 
Speech, Ltmpage: His speech was a bit low in volume and indistinct in articulation. He was slow to respond 
and slow in his speech. He WIS vague, with few substantives or names and difficulty expressing ideas clearly. 
His comprehension of test instructions WIS impaired. He bad difficulty understandina what was expected of 
him, and even when he understood he often bad to have it re-explained fot each new item in the same pattern. 
Meter: Mr. Ortiz-Abrego bad normal movement except that there was some facial droop on the right on 
spontaneous smile only. 
Aftid: Mr. Ortiz-Abrego was acutely tearful near the beginning of the interview, protesting his innocence. 
1bis was similar to my previous experience with him. He accepted direction to calm down and did not show 
this again, aItbougb. there were several occasions when similar themes we.~ discussed when he appeared to 
hold back tears. 
SelJ.Aw ..... : Mr. Ortiz-Abrego did not seem fully aware of the qualif'J of his test perfOl'lD8llee and 
appeared to think that he was doing somewhat better than he WIS. 

Etrort, VIIicUty: Mr. Ortiz-Abrego gave a good effort on the tes1s and tolerated frustration well. This was a 
valid testiDg. 

TESTING: 'Aftiltg WQI et:rr1U 0IIt ill accordance with Judd, et a, (2009) Pro.!asio,,1II Corultkrat#olu for /mpnIVing the 
N~CtIl EWllrulllon tI" Hisptlnlcs. Hilptlltic NtnII'OpS)IChoIogIctII Society!NtllfOlllJl AC«Iemy tI" NtnII'OpS)IChoIogy. 
wghnps.oty, .4Jy;Iiyct t.{Clilrlcql N~OD.l.· lite 1990 "(]widellMs for Ptmliden tI" PsycItoIogicQJ &nica 10 Ethnic, 
LiIIgu/IItJc, IIIfII C._ally DIven, PopIIIatiom" tl"rhe Anterictm psycltological hlociatiDtt, ./~ D.ft CoIutissiOlt) 
2000 Tal AdttpIatIon Owidtllina TIle DfptIrl1llent.of Health tI1Id H_a Senlca 2002 Guidsnce 10 Fede-ai FintlllClfIl AIlUIcJIIce 
Recip'" Regtrtling 'IiIIe YI Prohibition agailUl NaIion4I Origin Discrilfflnalion Affecting LiMited EngIilh Proficient PerlO1fI., and 
related guide/lis tI1Id IittJrahlTe. 

Mr. Qrtiz·Abrego was given the following tests on 5/17/10 and 9/12112 ill Spanish by Tecld Judd, PhD, 
neuropsychologist. This report consolidates two testing sessions two-and··a-half yean apart. He bas been 
under continuous observation during that time and there is no medical reason to expect that his cognitive 
abilities have changed substantially in that time. With the exception of the TOMM. no tests were repeated 
from the first session at the second session. Nevertheless, many tests probed similar functions at both sessions 
and the results in those areas were similar. The two testing sessions are combined in this report in order to 
give a more comprehensive picture of his functioning. The year of administration of each test is identified. 

RESULTS: 
Etrort. validity; 
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Test elMemo.,. MaliapriDg 
11re TOMM i:J a 2-a1urnative fOl"Cetl-cholce recognltion memory lalfOl' simple liM dnzwinp of ctRIIIIIOII objects. PerformancG 

significantly beltIW a chattc:c level 0/ fHJIffJl'1lUl1lCe are regardH as et1idtmce of",alinprlng. while petfontumca that fall 
ab.ttaIttially beltIW that achiet1ed by indivit.IuoI6 with slpfficant brabt disability and ",tIIIIOI'JI ~ are ,...d«l 
• evItItmce of IIIboptiMtIJ tl/0t1 on tating. 

Mr. Ortiz-Abrego had scores of36, 38, and 42 on the TOMM. These scores are below US cut-off 
scores and below cut-o:tf scores tiom Spain for a population ofyowg adults with an average of high school 
education, but these scores are in the normal range for a clinical population of Latinos in the US with an 
average ,. grade education without motivation to malinger. It should be noted, however, that Mr. Ortiz
Abrego bad scores of 43,46, and SO at the 5/17110 evaluation, normal by US norms, so that he has been 
capable of a better performance. These scores are therefore indeterminate with respect Mr. Ortiz-Abrego's test 
effort, but raise the possibility that his test performance at the current evaluation may not be his optimal 
performance. 

Gag MepDli 
Weeluler Adult IatelUpllce Seale-3-Spaaiab 
n. WAlS-3 i:J a 81fl1tdtrd. ~ttntd inle/lIgtIIrcs ., with 14 Sllbtat&. 1'IrIIM mbtaa can be tllbUti8ttlllNd mOM 01' 
In COIIIbbtattoIt to BWIIrMIte • -1I.f/I'IICI1I of copItiN jiI1IctioIting. Norar are by age. lQr are IIDI rtIpOf'ted ,.. becIIIIH tItey ore 
oflillllled JMjW".. ill ~ogy and can be "'eIIdIn& brd pI'OfHIt'ly trtliMd pro/G8iontMs who",. haN .8/01' .", CtIII . 
t:krlN 8IICh ICOIW. 1'1re Spani8h W AlS-3 wtU ".,.ltIled. adapted, and nmorlllfUl ;11 Spain. 11e I'IOIt-WlI"baJ ablu" are lite lIatffe as 
die &rgIUIt wnlon. w/ti,. ,.. vwbaI nbesl8l1tzve '*" 1IIOdijituJ,. inti orellilllil. UJ the Eng/ifh wnions. 77te 1IOr8I8 /roIIf 8pGin ore 
IIOt iJpptoprilJle for a LMIn ..urmcan popu/fItIOII. For tIttt """'WlI"baJ _111, both tire &gIUIt and SptmUIt I'IOrIIIII1I'e prutJIIIed below 
ttl IIIltJw fOlf /l0IIN fIIIIIenttMdIng of ~ expecttlllOfl/l telaJiN to II Us. popu/lItion tlIId to tJllaw for COIItptlI'i8Otf/1 CIIfong 
IWbt ... Howewr. ~ oftltae /leota ".., be very CQIIIioa. and IIIU$I I. ilfto lICOarIIfIfactors of t:IIbwe. tICCfIltJIrllliOll, 
and.etIw:tItion. 
YBWL COMPllEHENSION INDEX: 
JWdff,.". MfIniag wcrdr tlult are pnse1IIed both prbtted and OIfally 

.sa It ... .raying how two tItI,.1lI'B aliU. nd a ClII"I'Ot and Potato 
PDCU'I'UM. Olt.6..tNIZAI1ON INDEX 
I'It:IIIre C ....... IdIntihIng wlwlt III ",iuilfg.frpIJI draw •• SfICIt as a cat with OM etlI' not tlrtIWII 
~ DaIp. IIIing red and white blotb to bIIlld plCI'III'Id de.flgm 
ltI.a ...... " /lelectiltg lite drawing tItot bat COMpletes an .ITaclllrr'ay 
WOKDNO MEMORY INDEX 
~, wonl probl_ ptalJlfled orally are CIIlcwlated 1IN'IIttIlly * s,. . .,..",iItlng how long a Ifrtng of digitII the penon CtIIIl'fpeat. and also repef#lng btlcIcward.r 
PROCESSING SPEED INDEX 
"""..., C""." 1'h printed dlgitlll-9 lIN pres_ed with 011 abstract primed sylllboi anociated with each. Benelllh thi8 i:J a 
randotn siring of dlgiU and the penon_t jill/II tlte opproprillte symbol fOl' f!4Ch a.r rapidly a po.rsible. 
SjwINl&!llld, FOI' flfICIt iIMI. tlte ptn01l~/OIf either ",2 abstract symbols in 011 tll'ray of$ afasl as poulble. 
OTBEa srmrESTS 
c.,.,..." OIIofWI'btg questions of 3ociol JtNlgment. 

Subtest 

Vocabulary 
Similarities 
Picture Completion 

Spalla 
Age-Adjusted 

Scaled Seere PefteDtile 
6 9 
8 25 
4 2 

u.s. 
Age-Adjusted 

Sealed Score Pen:eatile 

4 2 
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Block Design 6 
Matrix ReasoDing 7 
Arithmetic 7 
Digit Span 7 
Digit Symbol-Coding 6 

Incidental Learning Pairing 
Free Recall 

Copy 
Symbol Searoh 7 
Compmbeosion 6 
Iadu 
Verbal Comptebeusion Index 82 
Perceptual Organization Index 71 
Working Memory Index 79 
Processing Speed Index 81 
VerbalIQ 77 
P~IQ 71 
Full Scale IQ 72 

9 
16 
16 
16 
9 

30 
75 
9 
16 
9 

4 
7 

3 

5 

12 (prorated) 
3 70 
& (prorated) 

10 69 
6 (prorated) 
3 67 
3 

2 
16 

1 
20 
50 
3 
5 

2 

2 

1 

Mr. Ortiz-Amgo perfonned in 2010 in the borderline intellectually disabled (fonnerly called meDtally 
retarded) nmge COIIIp8R:d to a normative population ftom Spain and in the intellectually disabled range 
COIIIp8R:d to the U.S population. This is not based upon Salvadoran norms for this test and the test is not 
based upon culturally typical Salvadoran materials, ways oftbJnJdng, or concepts of intelligence, and so these 
results may not signify bordertine intellectual disability relative to his culture of origin. These scote$ may 
reflect limited education or an education not oriented towards the skills measmed by this test, l'IJ.tber than 
limited intellectual potential. However, these results do suggest that Mr. Ortiz..Abrego is likely to fundiOD 

intellectually at a level typical of the borderline inteUertl1a1ly disabled in the u.s. when it comes to dealiua 
with U.S. formal institutions (child welfare. health care, legal system, eclucatio~ mainstIeam employment, 
worker's compensation, immigratio~ banJdng). This fanctionina may include c:oncrete drinking; difficul1y 
applying abstract concepts, rules, and regulations; difficulty generalizing from one situation to another; 
difficulty coping with complexity'; difficulty following extended arguments or lines of logical reasoning; and 
difticulty contemplatiDg hypothetical or conditional (if; then) reasoning. His subtest scores were relatively 
homogeneous. with no consistent areas of notable cognitive s1rength or weakness. Since Mr. Ortiz-Abrego is 
to be judged in a US court. a comparison to US populaDons can be considered appropriate for forensic 
purposes, even though it may be less appropriate for clinical diagnoses. 

NearopsiAteDdOD y Memoria: 
77w NAM "lllllllll'OpqChologkllJ JCIU1Jlng lest In SpIlni.fh wlridl incIruIIJ6l11btats of 
Orient ... : orlwlllion to tinIe, space, and Jell 
Attgttpa: rept1tItIt»r of digits /onvtrds, polnling SfHl1I jorwt:rdJ, lillfed vinllll Jconning/OI" Q target, vigilfJlfc. /01" spoken digib. 
serial Js. 
MfMOCY: 

wtriinr "1""'$ digit Spoil backward. pointing span btdwtud 
Ent:gtfia: letII'Jfing Q list of J 2 WOI"dr tNeI' 3 tl'ials; let:r1IIng Q list 0/ J 2 word pain over 3 trials, with J j Ifti,.",. f'tICIIII; 
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iIuuItJI .. 1flClIIJ of two Mort lIoria: copy of Q 8f1111icomplta or COIIIpItaftgrre; IIIM10fY for two fQCCf tIIfd _a; ond 
BItitJll; J 5-mimde tkloyed f'fICfIll. CQlegory cueing. _ lIIult1p1e choice ncvgnitlon for WOI'd list, with J j..lllimde del4)Ied 

TBCIIlJ for word ptIID. moria,.figure, tmdntllllG. tmd J 5-mimlte deJIIyed recognitionfor foea.. 
Emzv#w frnt:#mg: vritIl/hlMlq for IIIIInuIb tllfllWOIdf beginnIIIg with "P;" ntJIf-verbtIljhumcy for line drawillgl. concepI 
fDnUllkJtl: ~ etaplta IttInd IfN1NIINItI8 _,. Stroop tat. 
NOI'IIU QlWtn- Mtak:o tIIfd Colt.blQ by age _ edtIctItion. 

Age " Ectaeatio .... AdJuted 
Sabtelt Sealed Score Pereentile 

OrieDtatioa 
Tune 11 63 
Space 10 50 
Person 10 SO 

AtteIdioB A CoaeeatratieD 
Diaits forwards 6 9 

Cubes forwards 13 84 
VJSUal Detection 10 50 
Digit detection 12 75 
Serial3s 9 37 

Memory 
WorIdDg Dlemory 
Digits backwards 12 75 
Cubes backwards 9 37 
LeanIaa 

WOld learnjng 12 7S 
Paired associates learning 8 25 
Story memory 5 S 
Figure copy 6 9 
Faces 12 75 
Delayed ncaII 
Word delayed recall 11 63 
Word cued delayed meall 12 7S 
Word delayed recognition 11 63 
Paired associates recall 12 75 
Story recall 2 0.4 
Fig1R reealI 7 16 
Face IeCOpition 10 50 

Execative hDctio .. 
Category formation 8 25 
Semantic verbal fluency 8 25 
Phonemic verbal fluency 7 16 
Non-verbal fluency 9 37 
Motor functions 9 37 
Stroop interference time 10 50 
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Stroop interference correct 12 75 

Mr. Ortiz-Abreao performed in 2010 within nonnallimits for his age and education on most subtests, 
but bad notable difticu1ties on story memory. He was embamssed by this. His story memory was furthermore 
notable not just for fiUling to recall but for errors in recall, such as geUing names wrong, substituting a 
birthday for a wedding anniversary, saying that the protagonist was buying a cake instead of buying 
ingn:dien1S for a cake, and indicating that they were coming from Acapulco instead of going to Acapulco. His 
copy of a complex figure was impaired due to poor planning, consistent with his WAIS-ni performances. This 
ma1ces it invalid as a visual memory test. 

Haterfa NearopaieoJ6aiea ea Espdol (Neuropayeholoaieal Battery iD Spaaish): 
The BHE CtNI8i8I$ of8 tau atltJptedftom ~ogIcoi tem in Engluk The ytnltll MftItII'J17a, COIlfUl$ of pta_ation of 
tile J conl.fflwt ". J'l6IIIIl RqrodtIctIon Subtat of the Weckrler Memory Seal, 1 lor 10,ect»ttI.f eocJr, Iollowed by an ilmlNdlote 
I'tICIIll of Dll of* dl'tlw1nlP. 77Nn (It'eI9'to j lIICCUIive praentatiOlU and recall6. to a crUerion of QCCfI1'acy q{NpI'OIluction. The 
Verbal Pro6e M.ory Tat COMUI$ of. to j SflCCaSWe praentatiOlU and ret:Q/16 of a story to a Cl'lterlolf ofrecoll. Both ollha, 
,." ,..,. a lllow delayed teCIIll and a recognition """'01')' ITlal 

n. BNE ul'lOl'lllllNl by age. etbu:tItIon. and geography (the US-Mcdco border, aNl Spa"'). 

T-seore Perceatile 
VII'" Melll.Gry 

I-Recall 44 27 
VISU8l Learning 50 50 
Delayed Recall 56 73 

Verbal Prvae Memory 
t-Recall 37 10 
Verbal Learning 48 42 
Delayed Reca11 30 2 
Recognition 51 S4 

Mr. <>rtiz..Abrego performed normally in 2010 on the visual memory test of the BNE, where the 
simpler drawing figures allowed him to show his memory abilities better than on the NEUROPSI. By 
con1rast, he continued to show impaired performance OD story memory, especially for delayed recall and for 
initial recall. He did relatively better with leaming with repetition and his recognition memory was normal. 
His recalls were again cbaracterized by distortion of the content of the stories. 

Woodeock-Mdoz-R Tests of Copitive AbiUties 
TIre WM-R u a weJl-nontlllll and broatHanging battery oj'tesl3 01 cognitive abilltia. Its subtau IMQIfft variOll$ aspects ofvinal, 
audUory. wrbaI, lpQIial. and eotteeptual abilitia. along with "'ea.nII'a 01 {J'I'OCaSing speed, ~ plQlllfIlfg. and probIem
solving BkIII& It giH.f .. and grade- equlvaltIIJI scoru equated 10 u.s. age tmd .dMClllionallneb in English. It i3 NOT. there/on!. 
IfOf'IIIed to a SptmbIH~ population and C01UIOt be us,dlor Q direct COntparisOlf olfJ088ibl'dlflCits. 
Sabtest Aae-Eqaivaleat Grade-Equivaleat 
Picture Vocabulmy 13-4 8.0 
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Mr. Ortiz-Abrego's picture vocabulary in 2010 was at the low end of the normal range, CODSistent with 
his achieved IQ. 

Woodeoek-Bateria m Spaaish Tests of Cogaltive Abilities 
TIre WB-IH II a weII-nor"," and broatJ..rmrgi"g lHJttery q tesl8 0/ cognitive abilities. /18 swbtests met:UIII'e wriOlU IlIpecI3 of vlswll. 
tllldltory, verbal, spatial, and concepttlOl abilities. along with metl.fllNl q p1OCes8ing,peed. memOl)'. planning. and probIem
,oIving ,WIs. 

The WB-ID gives age- and grade- equivalent scores equated to U.S. age and educational levels in English. It 
is NOT, therefore, normed to a Spanish-speaking population and cannot be used for a direct comparison of 
possIble deficits. Since Mr. Ortiz-Abrego is to be judged in a US court using intapreters and traDSIators, a 
comparison to US populations using traDSlated tests can be considered appropriate for forensic purposes, even 
though it may be less appropriate for clinical diagnoses. 

Sabtest Age-Equivaleat Sealed Score Pelft8ti1e 
(comparable to IQs) 

Verbal CompreheDSion 8-8 78 7 
vJSUiI Matching 6-4 44 <0.1 
Oenera1lDformation 8-10 76 5 
Audi\ory Attention 5-1 57 0.2 
Decision Speed S-4 45 <0.1 
Memory for Words S-O 73 4 
Cluaten 
CouiPreheDSion-Knowledge 8 ... 9 74 4 
Processing Speed 5-11 43 <0.1 
Knowledge 7-3 69 2 

On tests of cognitive abilities in 2012 Mr. Omz ... Abrego's performances ranged from the borderline 
level of intelligence to extremely low. On one of his best tests, he was able to name pictures of a ea1cuJator, a . 
meChanic, and. a funnel, but not a pyramid, chess, or clouds. He could give synonyms for stD118Dd hide but 
not for send or give. He could give antonyms for poor and much, but not for life or save. His auditory 
attention and speed of information processing were very severely impaired (below the 0.1 percentile). 

Woodeoek-Baterla m SpaaiI. Tests of Adlievemeat 
The WB-lD is a weJJ-IIOI'IfUUl and broatHanging battery qtesl8 of academic achievement in Spanish. Its mbtesl8 II'NQnft YQI'ioa 
aspects of 1VlIlIlJng. writing. lII'i_etic, MJCiai ""dies. science, and humanities acltievettlent. btu_primarily upon bIowIedge of 
content. but aUo inchullng $OIIte writing. COI'ICIIphUJI. and probIem-solYing ,kil&. It giNs age ruuI grade- equivalent :u:ora.",ed . 
to u.s. "" and edMcatiOlllllleveb In EngIult. It II NOT. *"fore, normed to a SpanbllHpell/dng popuIatiOll and cannot be l18ed/or 
a direct comparison ojpoulble dt{'lCits. 
Subtest Age-Equivaleat 

Letter-Word Identification 
Reading Fluency 
Story Recall 

>30 
6-11 
6-7 

Scaled Seere 
(comparable to lQs) 

110 
63 
73 

Pereeatile 

75 
<1 
4 
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UnderstandiDg Directions 4-5 58 0.3 
Calculation 7-7 34 <0.1 
Passage Comprehension 8-5 80 9 
Story Recall-Delayed 3-0 14 <0.1 
Oral Comprehension 9-7 86 18 
Reading Vocabulary 7-9 74 4 
Quantitative Concepts 8-6 70 2 
Academic Knowledge 6-1 64 1 
Cluten 
Oral Langnage 4-11 54 <0.1 
Oral Comprehension 6-10 77 6 
Broad Radjng 12-4 86 18 
Reading CompreheDsion 8-1 74 4 

Mr. Ortiz..Abrego scored above average in 2012 compared to a US population on Letter-Word 
Idmtification. 'Ibis exception is extlemely common in testing with the Woodcock-Bateria and other tne8SU!eS 

_ ofword meting in Spanish as compared to English. The reason for this is because the Letter-Word 
-~. Identification subtest in English includes many inegularly spelled words which English speakers learn to RaId 
I( individually as their vocabulary develops, whereas Spanish aU words are spelled regularly. Once the Spanish 

-'11 reader learns the phonetic rules of Spanish -pronunciation, virtually any word can be read, even if it is not ill 
the reader's vocabulary. It is notable that Mr. Ortiz-Abrego was extremely slow on this test, taking over 7 
minutes to read 65 words, or less than 10 wordslminute. He used his finger as a guide as he sounded out eada. , -.• word. 

'I 

.; 

-~. 

By contrast, Mr. Ortiz-Abrego's Spanish reading comprehension speed (Reading Fluency subtest) was 
below the .- percentile. He was able to complete only 10 truelfalse sentences in 3 minutes that are of the type: 
"'Dogs have five legs." "People see with their eyes." 

Mr. Ortiz-Abrego was very severely impaired in his memory for short, simple, concrete stories, in 
UDderstanding directions, in calculations, and in his academic knowledge overall. For example. he knows 
what oceans and skeletons are but could not identify a veteriDarian, an earthquake, or the Red Cross. 

As was the case at the evaluation two years ago on two different tests, his immediate story memory 
was moderately impaired, but his recall of those stories after a delayed interval was severely impaired. This is 
also how he descn"bed his difficulties and how be performed on Dr. Hendrickson's evaluation, that is, he was 
able to comprehend some very basic concepts over the short term after Dr. Hendrickson bad explained them. 
but could not recall those concepts that he had shown some ability to deal with in restoration classes. 

CompeteaceAaleumeat lor StaadlDg Trial-Meatally Retarded 
TIrB CAST-MR is a Slnlctrnd hIIwvlew regarding lnowIedge tf'btI.'Iic ,.111 concqI3, sid/is to tl.J8ist de/en.re, and undentantllng .. ctUe"""" It is ba.wl1flOll 'M Dtl3l.y CllJe criteria lor COIItpeIence 10 sltlnd lrial. TM fin' two s«tioM Involve UUl"Mlive 
1II'IIlIipl, choice qwr'ioru. TIle CfST..MR wcu I'l0l',,," on lMIftaily retarded crilllinlll deftmdtmts who were fmmd COIItpeItmI to su.d 
trial \W'IW thou found IlOl co.petent 10 siand triill. Rscent raearclt 8"",,* that the C4ST-MR may overtt.IliIIIote COIIf/HIIence, "'" 
it 1$ CIII"I'CIIIIy 1M only StICh awUlabie butnlllfent. 

Mr. Ortiz-Abrego was examined using the unresearched Napa Valley Hospital Spanish translation of 
the CAST-MR. He followed along on the written Spanish version. 
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Mr. Ortiz-Abrego had scores of 14 and 9 on parts I (25 questions) and n (15 questions). This is slightly 
better than the average of the mentally retarded group found not competent to stand trial (12.3 and 8.2), 
substantially worse than the group found competent to stand trial (18.3 and 10.7). and much more 
substantially worse than the scores of those of normal intelligence (23.4 and 13.1). Overal~ th~ hia scores 
are quite substandard, and most resemble the scores of mentally retarded defendants found not competent to 
stand trial. \ 

Word Acceatuation Tat-Claicago 
The WAT CONIul8 of 40 SpanIsh wordY willi irregulQl' but IIIIIIIQI'ked accent, to be read alOIId. Rslllkn who are familiar with the 
'WOIYb will tICCfIIft that J'I'OIWly. giving an Jndication 0/ t_/r f'fUIdbrg recognition vocaInIItII"Y and an atillUlle of pi'2-il6teu 
inlelleclUtlllnel in a IItQIIIteI' conapoilding to lhe HART _ WTAR tau in English. Provllionol nor7IU .,lhnate 1':4JS..m (Spain) 
IQ Ulins a,."..,ion fIqUIltiOll by ... education, and WAT score (JCEN 28: 1201-1). 

-
Mr. Ortiz-Abrego's recoinmon reading vocabulary in 2010 and demographics sugg~ an 

intellectual level of70. in the borderline range and consistent with his achieved IQ. 

Ssema-p ...... • ..... Mote .. SId"'; 
Se8sory Perceptllal Eu ...... don 
On tire SenIory-Pen:ephItJI ~Ion lite penOll is slilalated 011 one ,ide afpenono/lJKICe or on botIt,1Ma (tk,MbIc 
,iIrnIlIatteOW 8tillnllatloll) and .". to b!dJcate witten the 8tillJullllion wa.r. ThII II carried Old in lite lactile (touclt to "he IHd of the 
h4nd or the cMd). "inIaI (ftnpn wi."" In 1M JHI1'iplrtJrallllmaljieJd8) and auditory (smwI ct'ftnpn I"IIbb;IIr c"JpIMr) 
",otIalitia. 11rI8 tal II __ llIYe lO,,;ory ItlUa and ~inilatual inattention. The penOll • ""., IdentifY jInpn t: I 'owcIt. ldentffy 
~ traced on the jingtJr tip.J, tlIIdldentify geometric shapes by touch. J'i8wlljieJds are aho tested. 

Mr. Ortiz-Abrego·s perf9fllWlcc on the Sensory Perceptual Examination was normalJin :.~010. 

Coin Rotation Test i 

I" the Coht Rotation 1&tt the pet'IOII is Qlked to rotate ~ nJcUl20 tilJla i" eoch hand/or 3 trlal& each. 'I'M,peed t!rrot4llion is a 
Sf!II8ltive",.,.". ofjlne motor datlll'ily. PreliMinary nomu are/or adult ilia/a. 

Mr. Ortiz·Abrego took 13 seconds with his preferred right hand and 14 seconds witlthis left band, 
both in the normal range in 2010. 

Adytiye FJmetiog"I; 
The BidiIIlensionai Aecultaration Seale fOI' HispaDia 
The BAS is a 24-UIfIII bilinguallCaie developed/or Me:dcon and Central Anlu;CQIf ;"'''''grants I" lite U.s. Itelltl Qi e ,.ed on a 4-
point scoIe, with 3 itlflllS eacIt/or Language U,e andjOr Electronic Media, and 6 items/or Lanpage Proftcieticy. i)OIIIains are 
raJed low. lIIOdtIrattl, or ItJgh willi I'fIIPtId 10 Spanish Janpage and Hispanic identity and abo wllh respect to /lCCIilturlltion to 
Englilh and u.s. cultun. 

DomaiD 
Language Use 
Language Proficiency 
Electronic Media 

EDglish Spanish 
Average ClassificatioD Average ClassificatioD 

1.7 low 4.0 high 
1.S low 3.3 high 
1.3 low 3.7 bigh 
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Mr. Ortiz-Abrego chose to use the Spanish version of this questionnaire in 2010 to rate himself, 
suggesting a prefereDce for reading in Spanish. He rated himself in the low range in EngIisb and in the high 
range in Spanish on all dimensions. It is of interest that he rated himself only "good" and not "very goodM at 
n:ading, writing, and understanding radio programs and music in Spanish, suggesting a possible language 
disability. 

CONCLUSIONS: 
Overview: 

isfi .. Qti_:.a~l",oIofint&llli~~ve .~U.S~~. 
basafUrlher'~~"""~sion 

I._~ for ·coDcepta, ideas, mel ,.....,:fhfsean·I. :~asa 

lltiiJl'''''Id~,.t~.aiId ·~iptbeSpeed,of·_prOCe.,i.of 
He is also weak in math and in quantitative thinking generally. The cause of this disability is 

unknown, but it is probably lifelong. There is some possibility that it could be due to neurologic com.pIications 
of traumatic brain iJVury, typhoid fever, and/or Jatropha toxicity, although none ofthe£e can be confirmed. 

E .... ti811 ofM""", 
CtJI'IIeIIIfIOI'fII'Y.t-k ~ prllCllce calls /01' the nal'lUlliOll oft. poulbiJlty cI"-lnge; lng; Such 
~ 1ft paI1icrI/IIrIy tlijficrI/I in CI'OIS-cllltur. COIIIeXt8 becalue of CIIlturfllly varillbl. IIJUItI of ~:pIW8i11g 8Y'fIPIomfllolog. 
_ betxzIIu lI/ IlIaluui croa culbrtII dtIta 011 'YI"P'tNII vfllUlily tem. MpecII of lUI luhavior lhilt indIc..lIe II WIlid tal pmtocol war 
obtallletl iIIt:hIM the foIIowillg obtJerwJtion.J of c1inlc11l brtcrr;"" _ tat petfOl'1lltRICe: 

Slid, ........ and lwnoft (CliIL N~ I J. 545-561) NNe prtJJHJUd diagnostic criteria now #r.lf1It:/cpJwId w, whiclr will 
now be I'rI'Mwcd with 1WpIICt 10 t'* c1imt: 
A. Substantive extema1 iDcentive y~ 
Bl. Definite negative response bias No 
B2. Probable response bias No 
B3. Discrepancy between test data and known patterns of brain functioning No 
84. Discrepancy between test data and observed behavior No 
BS. DiscIepancy between test data and reliable collaborator reports No 
86. Discrepancy between test data and documented background history No 
Cl. Self-reported history is discrepant with documented history No 
C2. Self-reported symptoms are discrepant with known patterns ofbrain 

functioning No 
C3. Self-reported symptoms are discrepant with behavioral observations No 
C4. Self-reported symptoms are discrepant with information obtained from 

coUateral informants No 
CS. Evidence of exaggerated or fabricated psychological dysfunction No 
D. Group B and C behaviors not fully accounted for by psychiatric, 

neurologic or developmental fadors NA 

!MfinJIe Malingered N~ Dqicit = A, BI. D 
Probable Mfllmgued NewocognitiH DtIflcIt = A. 2 or more of 82-601' 0IIe. of 82·6 and one or IItOI"(t ole crllerill, D 
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Po.ulble Malingered NeIII'OCOgI'IItlve Deficit = A. one or lIIore C critet'lo, D; or Dej"mite or Probable criteria 'Without D. 

In reviewing these criteria, Mr. Ortiz-Abrego is judged to have No Malingered Neurocognitive Deficit. 

Com ..... To Staad Trial (CST): 
ThB J939 SrIptwM COIII1 Darty decision _ a lIIinilmun 8IandtlrdfOl' CST or ~ ~ COIII1tI t:re jiw to set Q 

highIr ItlIndard. The IMI.y standord is a stantiord of capacilia. ond is Indepadent of-Mlal heaJth ~ and dUabllitiG 
(I1motb.y J. v. Superior Court, supra, ISO CaLApp.4t1t 847). WtlShlngton 8ttJt, RCW 10.77.060.".qji_ tlull "If. tIefendtJnt nJ/en 
j'ro1II II"""'" tIiwJn or defed. or'" a deve/OJIIIIMItIl tIisflbiIity, {the e'lQ/rmtion IhoII incl_} an opinion tIS to ~ .. 
H~ it doa ItOI ,.,..,. II diflll'lOlis for II ndillg of incoIftpetence to stJIIItJ ITtal. ACCOI"diItg to Dat~ the defendant must h lIVe a ' 
rational tIS 'Well as factual undenttmding of the charges against him or her and lhe penalties QSsociated 'With /hem. Second. the 
defendant mllSt have the ability to cooperate with on t1Itorney in his or her OW" defense. 11Ie dejendtmt ""'" also be able to 4Visl in 
JIf'qJfIring a def .. , (Drope) and partlcJpaIe hi legal decisions requimJ tIS the case wfoltb (OocIinwJ. "c#»Idict1live competlllJCe is II . 
d«:i6Ion oftlte COII11 baHd IIpOIIthe totality of 118 tNidtmce, DIlly 80IfIe of wltich J Iuzve lICCeI6 to, and also uponlegaJ standt.rd:s and 
JOd«fII WIlMa. A(y requ/t'tItI opinkNr regtIIding IlIIjwJJCIIIiwI COIIfJJIIeIICe is advisory only. 

PraCtice has established 14 pertinent domains of competence, reflected in the categories of the Revised 
Competency Assessment Instrument. I will summarize Mr. Ortiz-Abrego's capacities, as determined by my 
evaluation, according to these domains below. 

1. UaderstaDdia&lAppnciatiOD 01 Ch ..... 
Mr. Ortiz-Abrego understands the nature of the act that be is charged with and has some appreciation of the 
seriousness of the charge. He is likely to be unreliable in naming the specific charge. 

2. AppnciatieD orne Raage ADd Nature OIne P_hies 
Mr. Ortiz-Ablego understands that he faces a possible long prison term. He is generally weak in his 
understanding of quantitative concepts and passage of time and in this way is somewhat limited in his 
appreciation of the range and nature of the penalties. While tbis limitation is not sufficient to render him 
incdmpetent, it does mean that be will need extra explanation and illustration of possible senteDces in any 
decisions such as a plea bargain. 

3. Appraisal 01 Available LepI Defeases 
Mr. Ortiz..Abrego bas a primitive grasp of the nat\m: of a legal defense in that be claims that he is falsely 
accused. He bas very tittle idea of how to assemble or present evidence to this effect. 

4. Appnilal or FIIIICtioas Of Coartnom Partidpaats 
Mr. Ortiz-Abrego has an unstable sense of the roles of courtroom participants. He was apparently able to 
demonstrate such knowledge briefly at some level at Western State Hospital immediately following intensive 
instruction, but he bas not retained that information to be able to demonstrate it for Dr. Hendrickson, Mr. 
Koenig, or myself On the CAST-MR he showed confusion regzrdins the roles of the judge, jury, and his 
attorney, particularly with respect to their allegiances. This is similar to his confusion regarding the roles of 
coach and referee in soccer. It appears that he tends to see all of them as allied authority figures. 

s. U.denta.diDg TIle Court Procedans 
Mr. Ortiz .. Abrego has some dim understanding that evidence is presented in cowt, but bas no significant 
appreciation of who presents what evidence when or towards what ends. He has no appreciable understanding 
of rules of evidence, rights of the defendant, or the sequence of events. He has no stable concept of who 
makes which decisions. 

6. MotivatiOD To Help SeIlID The Legal Proeeas 

Alexander Ortiz-Ab:rego, Forensic Neuropsychological Report. Judd, 10122112, p. 17 



Mr. Ortiz-Abrego is very motivated to help himself. 
7. Appnlal OfUkely Outceme 

I have not seen evidence that Mr. Ortiz-Abrego bas eveD. the prerequisites of1D1derstandiDg the decision
making process of the court in order to be able to understand a likely outcome. That is, he does not unders1and 
how decisions are made in court and by whom, so he is unable to judge the likelihood that any particular legal 
strategy miaht succeed. 

8. Planalng Of Legal Strategies 
Mr. Ortiz-AbJego asserts that be is not guilty. Beyond that assertion, I have not seen evidence that he is 
capable of planning a legal strategy. He does not grasp the concept of a plea bqain. 

9. Ability To Coopente RatioDaOy With Counsel 
Mr. Ortiz-Abtego trusts his attorney and wants to cooperate with him. He is not hampered by psychotic 
thoughts or departmes from reality. However, he is extremely limited in his ability to follow rational thought 
processes to a dearee that Rmders him, in my opinion, incompetent to stand trial. 

10. C.,.eUy To Dllelose Pertiaeat laformatlo. To COIIDHI 
Mr. Ortiz-Abrego is quite willing to disclose information to counsel. He is exceptionally iDarticulate in beiDg 
unable to describe specific people, times, and events. He is probably capable of describing the even1s smround 
the alleged crime in a manner that his attorney, a judges and jury could make some sense o£ but his ability to 
place other events and people in a comprehensible time and place is doubtful. If the information that he needs 
to disclose is largely confined to the events of the alleged crime then he is probably barely acceptably capable 
of such disclosure. 

11. Capacity To testify 
Mr. Ortiz.AbJegols capacity to testify is similar to hi., capacity to disclose infonnation to counsel, except tIIat 
multiple emotiooa1 breakdowns on the stand are likely. 

12.. Capacity To ReaIiIticaIIy Claalleage Pnsecatioa Witaeaea 
Mr. Ortiz..Abtego is not capable of realistically challenging witnesses in the real time of a trial. Ifbis attorney 
wete to work with him with a transcript of testimony I estimate that it could take from 30 minutes to 2 hours 
for him to review each minute oflive testimony and expiess his challenge. For specific types of testimony he 
may not be capable of comprehending the implications under any Mumstances. 

13. Ability To Muifest Appropriate Courtroom Behavior .• 
Mr. Ortiz-AbJego is likely to have tearful emotional breakdowns on the stand or at other times when 
something is asked of_ including when his attorney consults him. Otherwise he is likely to be very 
passive. 

14. Capacity To Cope With The Stress Of Iaearceratioa A"sitiDa Trial 
I do not expect this ,capacity to change from what it has been over the past 2 years. 

Conclusions 
Mr. Ortiz-Abrego is not competent to stand trial due to his lack of understanding of the nature of trials, 

of courtroom proceedings, rules, and participants, and his inability to track those events so as to participate 
meaningfully in decisions about his case. 

Remediation 
At my 2010 evaluation I had some optimism that disability accommodations might allow Mr. Ortiz

Abrego to participate competently in his trial. The events of the past 2 years have dashed that optimism. Mr. 

Alexander Ortiz-Abrego, Forensic Neuropsycbologkal Report, Judd, 10122112. p. 18 



Ortiz-Abrego bas had two lengthy and intensive efforts at competency restoration with good cooperation and 
participation and with the best instruction and interpretation that the State has been able to provide. These 
have failed. Attempts to implement my recommended accommodations have produced very modest 
improvement in communication between Mr. Ortiz-Abrego and his attorney and at Western State Hospital. I 
cannot foresee any other restoration effort that could have a different outcome. 

I appreciate this opportunity to work with Mr. Ortiz.Abrego and his family. Please feel tree to call me with 
any questions, including any more specific information or opinions concerning forensic issues. 

I declare that the ioformatioD COIdained within this document was prepared aDd is the work product of ~ undersiped, and 

is_~?!1"""""'''''_ 

Tedd Judd, PhD. ADPP 
Diplomate ia CliDic::al NeuJqJSyCboIogy 
Catified Hispaie Maal Health Specialist 

Copies seat to: 
James Koenig 

Alexander Ortiz-Abrego, Forensic Neuropsychological Report. JUIdd, 101221)2, p. 19 
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EXAMINATION 

2 

BY DR. HENDRICKSON: 

Q 

A 

Q 

A 

Q 

A 

Q 

Good morning, Mr. Ortiz-Abrego. 

Good morning. 

And I'm Dr. Hendrickson, as you may remember. 

Yes. 

I want to introduce --

I have seen you, but I didn't know your name. 

Okay. I'm going to ask the people in the room to introduce 

themselves. We'll just start with Dr. Bain. 

DR. BAIN: I'm Dr. Bain, a postdoctoral fellow working 

with Dr. Hendrickson. 

DR. BLOSSOM: My name is Dr. Julia Blossom. I'm also 

a postdoctoral fellow working with Dr. Hendrickson. 

MR. KOENIG: Jim Koenig. 

MS. VIERA: Verla Viera. 

18 MS. HALL: Ms. Hall, predoctoral practicum resident 

19 with Dr. Hendrickson. 

20 Q (By Dr. Hendrickson() Okay. Mr. Ortiz-Abrego, today we're 

21 going to be talking about a couple different things. First 

22 

23 

24 

25 

we're going to be talking about how you are doing today and 

how you're functioning. Then we'll talk a little bit later 

about the charges that you're facing and what the police say 

you did to get those charges and how the court functions. 
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Q 

A 

Q 

A 

Q 

A 
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3 

The court has asked us to do this and to write a report, 

which we'll send to your attorney, to the prosecuting 

attorney, the judge, and some others. Because the court has 

asked us to do this evaluation and to write the report and 

send it to those people, what we're doing today is not 

secret or confidential. You don't have to talk to us at all 

today, and if you feel uncomfortable about answering any 

questions, just tell us. However, we'd like to have your 

best response because we don't want to guess how you're 

doing. 

Yes. 

You have a right to your attorney, and of course your 

attorney is here to assist you. He can't answer questions 

for you, but maybe we will ask you to ask him questions 

sometimes. 

What do you mean by that? I've already asked him 

questions. 

Okay. I may ask you, if you don't know the answer to a 

question that I ask, for example, I might ask you to ask 

your attorney. 

Okay. 

So with that understanding, do you understand that today's 

proceeding is not secret or confidential? 

Yes. 

What does that mean, that it's not confidential? 
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I don't know. I don't know what that means. If you could 

explain it to me in Spanish. 

Well, do you know what it means to be--to have things be 

secret? 

What do you mean? A secret about what? 

Anything. 

A secret would be when someone speaks secretly like in a 

low voice. 

Okay. What we're doing today is not secret because it will 

be put into a report, which goes to those people I mentioned 

the judge, the prosecutor and the court. 

Yeah. 

Does that make sense to you? 

It doesn't matter, you know. 

All right. What's your date of birth? 

I actually don't know. 

How old are you? 

Thirty-five, I think. 

I meant to tell you one more thing. We have been asked to 

video record this with a video camera, and a copy of the 

recording will be provided to your attorney, to the 

prosecutor in this case. Are you okay with that recording? 

I don't know. That's something for you guys. I don't have 

a problem with it. 

Okay. Thank you very much. Now, if you were born in 
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1935 -- I'm sorry-- if you are 35 years of age, what do you 

think that makes your birth date? 

At Christmastime. And my wife always remembers that for 

me. 

What's your wife's birthday? 

I don't know. 

How long have you been married? 

I'm not married. We weren't married, but we've been 

together for about ten years. I don't remember exactly. 

would be more or less ten years. 

Are your parents alive? 

No. 

When did they die? 

When I was little. 

Okay. How is your mood? How is your mood today? 

Not so good. I'm feeling kind of discombobulated. 

I'm sorry? 

I'm kind of dizzy. 

How long have you been dizzy? 

I don't really know how long it's been. It's been days 

It 

now, I don't -- it's been -- I don't remember the date, but 

it's been some time. My wife tells me I've been here for 

two years now. 

My question was how long have you been dizzy? 

I haven't really paid attention. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

So it doesn't sound like it's bothering you very much? 

I feel kind of badly, but --

Are you taking any medication? 

Yes . 

What kind of medication? 

6 

I take I take four. One of them is Celexa. There is 

another one for my blood, at least that's what the doctor 

says. I don't know myself . There is another one for pain, 

and then there is a little red one for my stomach. 

What's the Celexa for? 

They say that it's for depression. That's what they say. 

Who says that? 

In the jail the doctor told me that that's what it was 

for. That's what he said it was for. 

Okay. Is it helping it? 

I take it. They say it's good for me. 

How have you been sleeping? 

I don't know. 

I take it . 

I sleep a little bit. But they give me a pill so that I 

can sleep. 

So how many hours of sleep do you get a day? 

I haven't paid attention. Well, I take it, and I couldn't 

tell you how many hours, but I take it and then I sleep. 

And then once I wake up, I can't go back to sleep anymore, 

and I just lay there in bed. Maybe it's four hours, or 

maybe five. 
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Is that enough for you? 

That's all that I'm able to sleep. 

What time do you go to bed? 

Sometimes it's around ten or eleven, I think. 

And what time do you get up in the morning? 

7 

I really haven't paid a lot of attention. Sometimes it's 

later. 

How's is your appetite? 

Yes, I eat. 

Well my question is 

Sometimes I don't. 

Is your appetite -- do you get enough food or do you need 

more food? Too much food? 

The food is good. It's good. 

How is your energy level? 

I don't know about energy. 

Do you go out to the yard for exercise? 

Sometimes I go out. I did go out. 

What do you do when you go out to the yard? 

Walk. Sometimes I sit down over there. 

Do you go to the gym? 

No. 

Why not? 

I just don't. 

Do they offer it to you? 
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sometimes I go, but we go in to clean. Sometimes I work in 

there doing cleaning, with a towel is all. 

All right. Are you having any thoughts of hurting yourself 

or committing suicide? 

No. 

Have you ever attempted suicide? 

No. 

Are you having thoughts of hurting other people? 

No. 

Are you having thoughts of people are following you or 

trying to hurt you or come after you, interfere with your 

life? 

For instance? 

Well, if somebody -- you think someone is after you, trying 

to kill you. 

No. 

Okay. When you watch television does the television speak 

to you, send you messages? 

One time I thought it might be, this loud buzzing in my 

ears, I thought it might be coming from the television, but 

it wasn't. Even the television, once it was turned off, the 

sound continued. It was a buzzing in my ears. Loud squeak 

When was the last time that you had that buzzing in your 

ears? 

It sometimes goes on for days, but I've been told that 
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maybe that's something that goes along with depression. 

Who told you that? 

The doctor in the jail told me that that's why it was 

happening. 

Did you discuss that with the doctor here? 

I haven't seen a doctor here. I did tell them at the 

school that my -- there is buzzing going on in my head. 

9 

Are you saying that you've never seen a doctor here since 

you've been to the hospital? 

One time I did go for my teeth. I have seen a lot of 

doctors here. I've been sent here quite a few times. 

What kind of doctors have you seen here? 

There was a real tall guy. There was another one. 

What did these doctors do or what's he --

He said he was a doctor. 

What kind of doctors? Are these medical doctors, 

psychiatrists? 

There's plenty of doctors. 

doctors. 

How do you know that? 

Some of them are regular 

They tell me that they're doctors. 

When was the last time you saw a doctor here? 

When they brought me here, a doctor saw me, I was told. 

All right. When was that? 

It's been -- I think it's been about three months now. 
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Sounds about right. Do you have any special powers like 

reading people's minds or doing things other people can't 

do? 

I don't have any powers. What do you mean by powers? 

Do you think people are stealing your thoughts from your 

head or trying to control your thoughts in some way? 

THE INTERPRETER: What was the second thing, stealing 

or --

Controlling. 

THE INTERPRETER: Controlling. 

I don't understand much about thoughts, what people think 

and that kind of thing. 

Do you hear people's voices when you're by yourself in your 

room when there is no one else around? 

Sometimes. Mostly when I can't sleep, like after a few 

days of not sleeping well, I do. And sometimes days go by 

when I can't sleep at all. And that's when I do think that 

I'm hearing things. 

Well, tell us about those things. What do you hear? 

Sometimes it's like somebody's laughing. 

Male or female? 

I haven't really paid attention to who it was. 

all the time, it's just sometimes. 

How often? 

It isn't 

When I don't sleep well, I get a little bit that way. 
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When was the last time that happened? 

It's been several days ago now. 

11 

Do they do anything besides laughing? Do they talk to you 

and tell you things to do? 

No. 

I'm going to give you three things to remember, and then 

I'm going to ask you in a few minutes to tell me what they 

are, so try to remember them. 

Yes. 

House, purple and airplane. can you say those three 

things? 

Could you tell me that again? 

House, purple, airplane. Repeat it, please. 

House -- it was house and airplane. The other one I 

forgot. Could you tell me that one again? 

Purple. 

Could you say all three again for me? 

THE INTERPRETER: 

them again. 

I can. You don't have to repeat 

House, purple, airplane. 

Can you say it one more time? 

House, purple and airplane. 

All right, thank you. What's today's date? 

I didn't pay attention to that. 

What's your best guess? 
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I didn't notice. 

Well, is it 

I don't know. 

They put it up there. I could go look. 

No, I want your to tell me what you think it is. Do you 

think it's summer, winter, spring, or fall? 

I don't know. Maybe winter, but I don't know. 

What makes you think it's winter? 

Because it's cold out. 

Okay. So what months could it be if it were wintertime? 

I couldn't tell you that. I never learned the months. 

don't know what those months would be. 

You don't know any of the months of the year? 

What school? 

I 

THE INTERPRETER: My question, I altered some of what 

you said, did they teach you in school the months of the 

year, and he said, "Which school?" 

Well, any school or anyplace else, did you ever learn the 

months of the year? 

I don't know. I never was able to learn that. 

Okay. Do you know what year this is? 

I think it's 2012, I'm not sure, but I think so. 

How do you know that? 

They put it up here. I remember that it was up there. 

Do you know the days of the week? 

Yes, more or less. 
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Okay. Why don't you tell me the days of the week. 

Monday, Wednesday, Saturday and Sunday, and I think 

Friday's the other one. 

So how many days of the week are there? 

13 

About five -- I think it's six. Seems like it's six. 

Well, I think you missed one. I think there's -- I think 

you missed Thursday. Does that sound right? 

There is that one, Thursday, too. 

What about Tuesday? 

What happens on Tuesday? 

I don't know. What do you think happens on Tuesdays? Is 

Tuesday the end of the week? 

Yes. 

All right. What's this place called where we are today? 

The hospital. 

What is the name of the hospital? 

Western State. 

Okay. What city are we in? 

My wife says we're in Tacoma here, but I don't really know 

myself. 

Do you think she's right? 

She says it's Tacoma, it must be. 

She'd never lie to you, right? 

Well, sometimes she might. 

Why did the court send you here? 
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I don't know why they sent me here. 

What kind of hospital is this? 

It's for crazy people, from what she say, but I'm not 

crazy. 

14 

Okay. So if it's a place for crazy people, why would the 

court send you here? 

I don't know. They sent me here, they must know, 'cause I 

don't know. Are you asking me -- they pick me up and they 

forcibly bring me here. And like I told them, I haven't 

done anything. And they bring me here and I don't know 

why. I tell them I'm not crazy and I haven't done anything, 

either. 

Mr. Ortiz-Abrego, if you wanted to find out why they sent 

you here, who could you ask? 

The school people tell me that I need to ask him. 

Ask who? 

To him, to the attorney, that good attorney. 

Okay. Could you do that right now, ask your attorney? 

THE INTERPRETER: Could I ask, what's the attorney's 

name? Because he might have said abogado and he might have 

said your last name, and I don't remember your last name. 

MR. KOENIG: It's my preference that you don't ask 

any attorney questions to me. 

DR. HENDRICKSON: I think we're entitled to ask you 

whether or not Mr. Ortiz-Abrego is able to ask questions of 
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his lawyer and to understand responses that he might get. 

MR. KOENIG: I'm not going to give him any responses. 

DR. HENDRICKSON: Well, I think we're entitled to. 

THE INTERPRETER: Well, that was my question. Don't 

worry about it. I was not sure what he said, I just thought 

he said my good lawyer, but I could have been wrong, it was 

a last name. 

Mr. Ortiz-Abrego, I'd like you to ask your attorney right 

now why you are here in the hospital. 

Why am I here? 

MR. KOENIG: I can't answer that question in this 

setting. 

DR. HENDRICKSON: I'm going to say for the record that 

I think we're entitled to observe and to draw inferences 

from the questions and responses that take place between the 

attorney and the client during this evaluation. I 

understand that, Mr. Koenig, you do not want to answer any 

questions. It certainly makes our job more difficult, and 

we'll see what happens after that . 

I'll tell you what the court has indicated and why the 

court has sent you here. Are you okay with that? 

I don't know. You say what you'd like to say. I haven't 

done anything to anyone . 

Would you like me to tell you what the court says why the 

court sent you here? 
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Yes. 

Okay. The court has indicated to us, to your attorney, to 

the prosecuting attorney, and to this mental health staff 

that you are unable to understand what goes on in court, and 

that this lack of understanding is due to a mental illness 

or defect, a mental disorder. 

I don't know. 

You don't know what? 

About what you are saying. 

Well, tell me what I just told you. 

I didn't really get it, what you were saying. 

Which part didn't you get? 

Could you say it again to me? 

Okay. Sure. 

THE INTERPRETER: I can say it without you having to 

repeat. 

DR. HENDRICKSON: Okay. 

I don't know why. I don't understand, but I don't know why 

they keep doing what they're doing. I don't know why I 

don't understand. But I'm not crazy. 

Okay. 

It's just that I don't understand things. 

Okay. Do you remember those three words I gave you to 

remember? 

No, I don't remember them. That's my problem. 
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One was a place where people live. 

Not really, no, but if you tell me, it will bring it back. 

Was it a truck, a movie theater or a house, which one of 

those three? 

I don't remember. 

Second word, what word was a color? 

What do you mean by color? 

One of the things I asked you to remember was a color. 

Why the don't you ask me that right after you say it, 

because after a while I don't remember? 

That's the whole idea. I mean, if you don't remember, 

that's fine, okay? I don't care. 

best answer. 

See, I just want your 

The third word was something that you could use to go 

from place to place traveling, where people travel. 

What do you mean by travel, transportation? 

Well, the word was -- let's say -- I'm going to give you 

three things. Was it a truck, a bus or an airplane? 

You mean which one what? 

Are you asking me a question? 

No. 

Okay. Of those three words, which one was the one I gave 

to you to remember? 

I think it was airplane. 

that one. 

I'm not sure. I think it was 
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It indeed was. I'm going to ask you to repeat these 

numbers after me, okay? Three, nine, five. 

Three, nine, five. 

Okay. Can you say that backwards? 

I can't backwards. 

18 

Can you say this number after me, nine, two, seven, four? 

THE INTERPRETER: I forgot already. Nine, two-

Nine, two, seven, four . 

THE INTERPRETER: Seven, four. Thank you. 

Nine, two, seven, four. 

Okay. Let's try this number. 

eight. 

It went too fast. 

I'll go slower then. 

Six, one, seven, eight. 

What's three plus four? 

Six, one, seven, three, 

I can't do that very well. Three plus four -- three plus 

four? Seven. 

Good. How about seven plus three? 

Sixteen 

Can you count backwards from 25? 

No, I can't do that. 

What is one less than 25? 

You mean take one away? 

Yes. 
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Twenty-four. 

Keep going down by one each time. 

What do you mean, subtract? Going down, you mean? 

Yes. 

Starting from where? 

I think we're at 24. 

Twenty-three. 

Okay. Keep going. 

19 

Twenty-two, 21, 21, 20, 19, 17, 16. After that, 14, 15 -

no, no. 13, 12, 10, 11, 9, 8. 

All right. That's good. Can you spell the word -- I'm 

going to get it in Spanish -- gato? 

What do you mean spell? 

THE INTERPRETER: I can put it in a simpler way. 

Okay. 

I don't know much about that. Gato or Gata? 

I think you said gata, right? 

THE INTERPRETER: Oh, I said lady. That would be 

Gata. I thought you said gata. It's gato. Sorry. 

Let's spell gato, then. 

I think there's an S, an A, a T, and an o. 

Okay. 

alike? 

How are an apple and a banana similar, how are they 

What do you mean? What do you mean, how are they alike? 

They aren't. I'm not -- they're not the same. One is long 
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and the other one is round. 

Okay . How about a car and a truck, how are they alike? 

They both run, and they transport people. 

How about a dollar and a dime, how are they alike? 

How do they look like each other or how --

How are they similar in any way? 

You mean do they look alike? 

Okay. Let's start there. Do they look alike? 

20 

No, they don't look alike. One is metal and the other one 

is of paper. 

Well, would they be similar in any other way, like the way 

they're used? 

You buy things with them. 

Good. What's going on in the world today? What kind of 

things are happening in the world, do you know? 

I don't know what's happening. 

about -- to what's happening. 

Are we at war anyplace? 

I haven't paid attention 

I really don't know if there is a war. 

I'm going to ask you some questions now about some matters 

in court. What are you charged with? 

Well, they say here that I raped three children, but it's a 

lie. I didn't rape anyone. Adriana says that I have raped 

three children, and it's a lie. 

(END OF DISK ONE) 
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They just keep screwing me over every day at school, they 

keep asking me, talking about that I raped three children. 

I didn't do anything. It's a lie. I tell them that that's 

a lie, and they tell me that I'm lying. 

Who tells you that? 

The interpreter is always saying that. But he says that he 

is saying what the other people say to him. 

Who is Adriana? 

The girl that works here. She says she's a social worker. 

Do you know what a social worker's job is? 

I don't know. To see, they go and they talk about things 

in there. But I don't know. 

How often do you do that? 

About what? 

You said the social worker talks about things ln there. 

And other things. But they speak in English. They tell me 

to take a bath. Because people here don't like to bathe. 

Tell me again what you just said. 

Everybody gets seated in the morning and they tell them 

that they should take baths, they should bathe. 

They tell everybody that, they don't tell just you that; is 

that right? 

You're going to get hosed down. 

it's a lie. 

It doesn't use anything, 

Somebody said you'd get hosed down if you didn't take a 
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bath; is that right? 

Yeah. 

Guess they haven't done that, though, have they? 

No. 
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Good. Okay. You mentioned that you are charged, that 

people say that you have raped three children. You use the 

word rape. Tell me what that means. 

I don't know for sure about that. I see it on the 

television, it's mentioned that children are raped. I don't 

understand. Does that mean that you kill them? I don't 

know. 

Mr. Ortiz-Abrego, you said that you didn't do this crime. 

So if you don't know what it means, how can you say you 

didn't do it? 

They say I raped three children, is what they say. 

What does that mean? 

The interpreter says that it's grabbing a hold of someone. 

I haven't done anything to anyone and I haven't touched 

anyone. 

So tell me more about this, the idea grabbing a hold of 

someone. That's a rape? 

But it's what they say is that means when you grab somebody 

by force. I have not done anything to anyone, is what I 

tell them. 

So if you were to grab your child -- you have children, 
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right? 

Yes. 

If you were to grab your child by force to discipline the 

child, would that be rape? 

I wouldn't be grabbing them by force. From what I 

understand, it's grabbing somebody and by force having sex 

with them. That's how I understand it. That's what I 

understand by the word rape, but the rest I don't 

understand. 

For the first time, though, you mentioned it was grabbing 

someone by force and having sex with them. Is that what 

your understanding of rape is? 

Yes, that's what I think about when I think of rape. 

Okay. Good. Is this what the police say that you did, 

then? 

That's what they say. Adriana said that that was. Yes, 

she got a book out and read from it that I was accused of 

raping three children. 

Okay. 

I haven't done anything to anyone, I told her. 

lying. Or they are lying. 

She is 

So who decides, then, if you did this thing or did not do 

this thing? 

I don't know who decides that. 

So does someone decide? 
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I do not understand who it is that decides that. 

So what do you think is going to happen? Do you stay here 

forever and no one decides? 

I don't know. He knows more about it. 

Who is he? 

The attorney. He has to know more about. I don't know 

everything. They do everything over there in the court. 

They do what in the court? 

They take a person to the court, and that's where they 

decide if somebody did something. Or that's what I'm told 

that. They asked me who was the one who sent you here. I 

told them I don't know, when someone else -- someone put me 

in jail over there, too, or sent me over there, too, I don't 

know who it was. Those twelve people, the attorney tells me 

that it's those twelve people. I can't say why, because I 

haven't done anything. 

Well, if you haven't done anything, there should be nothing 

to worry about, then, right? 

I am worried because I've been here two years now and 

nobody does anything to get me out. 

I would think this 

I don't understand all of this. 

Okay. How do you think this should be resolved then? 

I don't know. I want them to get me out of here. I 

haven't done anything to anyone. I want them to get me out 
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of here. I haven't done anything to anyone. 

How do you think that will happen, to get out of here? 

That's what I mean, how can I get out of here? I can't get 

out of here, I'm locked in here, I don't know how to get 

out. 

How would you find out how to get out? 

They tell me out there that I just need to tell the truth, 

that's it. I am telling them the truth. 

Let's go back to what you said. You said that they do 

everything in the court, right? 

That's what they say in the school, that's where it is 

looked at. 

What does that mean? 

They do all those things, that's what they say. 

They do all what things? 

They do a lot of paperwork. They use a lot of paperwork, I 

see that. I don't know what they write down, but they write 

so much down. 

Who are they? 

Those people there that are doing their paperwork. 

And who was that? I don't understand. 

He is there. 

Who is he? 

The attorney. 

Okay. You mentioned that something about twelve people, 
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those twelve people do something. What twelve people are 

those? 

I was facing them there, but I don't know what they do. 

When I was seated, I saw them all there. I saw them all 

seated there, but I don't know what they were doing. 
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Well, I think you've talked about this in the classes you 

go to, don't you . Here? 

Sometimes we do. 

Okay. So what do they tell you in class? 

They tell me that those people sent you here. 

What people? 

Those twelve people sent me. And I said why? I haven't 

done anything, I don't understand . 

then they put someone in jail. 

They're telling lies and 

So if you --

I'm not lying. I'm telling the truth . I'm not like that. 

All right. So how would you find out more about what 

happened that caused you to be here? 

What do you mean? What do you mean? 

What? 

How would I find out what again? 

You mentioned that you wanted to get out of here, you 

wanted to find out more about what happened, why you're 

here. So how would you find out about that? How would you 

find out about what's going on? Who would you ask? 
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They tell me that the attorney. 

Your attorney can tell you what's going on? 

Yes, that's what they say. 

anything. 

They say they don't know 

Do you talk to your lawyer about your case? 

27 

When he asks me things, I tell him the answer to what he 

asks me. 

Do you understand what he tells you? 

Some things I understand. He tells me things. What the 

other ones are doing, I don't know. 

When your attorney tells you something you don't 

understand, what do you do? 

Nothing. What can I do? I don't know. 

to do. 

I don't know what 

THE INTERPRETER: The interpreter would like to 

request a repetition. 

My wife tells me let them take care of it, you haven't done 

a thing. And I don't even think she understands, because 

she didn't go to school. She doesn't even know how to read. 

When your wife tells you something and you don't understand 

her, what do you do? 

Nothing. 

You don't do anything? 

Being in here, what could I do? 

You talk to your wife on the phone sometimes, right? 
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We always do. 

Okay. So if she tells you on the phone something that, 

wow, I don't understand what she said, what do you do? 

28 

I don't -- nothing. She knows what she's saying. Neither 

one of us know anything about this. She says that the only 

ones who know about this are the other folks. 

If your wife tells you that you she bought a new car, what 

would you tell her? 

I'd say that is good that you bought one. 

You wouldn't be concerned about where she got the money? 

No. Why would I? 

I don't know why you would. 

It's her thing. 

Is she working? 

Not right now. 

Oh. So who is supporting your family? 

Her brother works. And maybe she works sometimes. And she 

gets something for food, too. 

Explain that. 

She tells me that they give her -- she calls them stamps 

and -- or I don't know, maybe it's coupon. But they give 

her something so she can buy food. 

Who gives her that? 

She says she goes to some office. 

Did you ask her about it? 
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I don't remember if I asked her any more about that. 

Would you like me to try to explain to you why the court 

sent you, what's involved ln your legal case today? 

I gather if I say something wrong, your attorney will 

correct me. Or you can ask your lawyer if in fact that is 

true. Would you like me to tell you? Or do you care? 

I don't know. I don't know. If he wants to tell me, go 

ahead and tell me. 

It's up to you, it's your prerogative, it's you make the 

decision, not me. 

That would be fine. 

Some time ago you were in trial. You had a jury trial. 

And you were charged with the rape. The jury heard 

evidence, they heard people testify, and the jury found you 

guilty. 

I never did anything. 

done anything. 

I'm telling the truth. I haven't 

Well, I'm just telling you what happened. And then you 

were sent to the hospital to see if you had problems so you 

couldn't be sentenced. 

I don't know why they sent me here. They sent me here. 

don't know why they sent me here. 

Do you understand what I just told you? 

No. 

Want me to say it again? 

I 
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Yes. 

Some time ago you were arrested and charged with the rape. 

Three counts of rape, three counts of rape of a child. 

But I haven't done anything -- I am telling the truth, I 

haven't done a thing to anyone. 

That's something you should talk to your lawyer about. 

The jury then heard evidence, testimony. And the jury 

said -- they -- they said you did it. 

I've not done something like that. It's a lie. 

I'm sure that you at the time said the same thing. My 

job is not to determine whether you did this thing or not, 

my job is only to talk to you to see if you understand. 

Okay. Let me continue. Your attorney I believe now says 

that the trial was not fair because you didn't understand 

what was going on. 

I had another lady attorney, not this attorney, but I had a 

lady attorney, and she said corne, everything will be okay if 

you corne, you know, but if you don't corne they are going to 

put you in jail. So they said if I didn't corne, they were 

going to put me in jail. Why would I have to corne, I didn't 

do anything? And no, she kept saying you have to corne. And 

I kept saying why, I didn't do anything. And she kept 

saying if you don't corne, they are going to put you in 

jail. Well, I was going, and they put me in jail anyway. 

Mr. Ortiz-Abrego, I understand you say that you did not do 
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these things. And the people you need to convince of that 

is the jury, the court, not me. 

I don't understand about that, how they could put someone 

in jail if he didn't do it. I'm telling the truth. I 

haven't done anything to anyone. 

Well, it's good point, Mr. Ortiz-Abrego, it would not be 

good for someone to be put in jail if they didn't commit the 

crime. 

That's what I was telling them. He was asking me how come 

you landed here. I tell them, well, they put me in jail 

over here. And I don't know what I did. My female cousin 

is telling lies. I didn't do any of that. 

Your female cousin is one of the people that said this 

happened? 

My female cousin was the one who told the lady that charged 

me. But it's a lie. 

liar. 

I didn't do any of that. She's a 

Okay. So how do you think this could be resolved? 

I don't know how. I don't know how . 

Well, should we just wait here and see what happens or how 

do we-- what would you like to see happen? 

I want to go home. I haven't done anything to anybody . 

What they're saying is a lie. 

Who do you suppose could decide or had the power to send 

you home? 
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I don't know who would have the power to do that. 

Do I have the power? 

I do not know. 

I don't. Does your attorney have that power? 

I don't know. 

He does not. Somebody in court has that power. 

I don't know who that would be. 

Who would you see in court? What people are there that 

would could make that decision? 

I don't know who the ones -

You think the judge might? 

Well, that's what they tell me here, that the judge 

dictates. Well, the lady that's there, she is dressed in 

black and they call her the judge. 

Who calls her the judge? 

The professors tell me that the person in black would be 

called the judge. 

What's the judge's job then? 

I don't know. They're sitting up there. 

That's it, just sitting there? 

I saw her seated up there. 

That's all she does is sit there, nothing else? 

I don't see her doing anything. 

I'm confused then. Why would the judge -- what's the 

judges job, then? 
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I don't know what she does. She is seated up there. She 

was even drinking coffee one day. 

What do the people here in the hospital tell you the judge 

does? 

They say that she rules, but she makes decisions, she 

dictates. She's in charge. She's in charge. 

Okay. Good. We're someplace now. Do you think they're 

telling you the truth about what the judge does? 

I don't know if they're telling me the truth or not. 

Well, you said that they told you the judge is in charge, 

makes the decisions. Do you think that's true? 

I don't know if they're in charge or not. They say that. 

They did tell me they know who is in charge and sometimes 

they say the judge is in charge. 

You play soccer, right, or football? 

Yeah. 

Okay. So who's the judge in the football game? 

The judge? 

Don't they have judges in football games, referees? 

The guy with the whistle. 

Okay. The guy with the whistle, what's his job? 

They whistle. 

About what? I mean, why do they whistle, just for fun? 

They entertain themselves and allow us to play. 

But when does he blow his whistle? 
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When someone hits someone else. 

So there's a foul or an infraction? Okay. 

Yes. 

Okay. So they really will then control to see that there 

is no infractions? 

Yeah. 

Okay. So does this sound a little bit like what goes on in 

court, where someone makes decisions about people doing 

wrong things? 

It isn't the same. 

Well, you don't get put in jail, I guess, if you hit 

somebody in the soccer field, do you? 

No. 

But you could get a penalty? 

Yeah, they whistle. 

Then what happens? 

Then somebody else gets to throw it in where it went out. 

But they don't do anything to it. Only if you hit somebody 

too hard, they do. 

What happens when you hit someone too hard? 

They take them out of the game. 

Who decides that? 

The referee. He doesn't even talk to anybody else, he just 

throws them out. 

So the referee kind of enforces the rules of the game? 
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Yeah. 

How many people on a team, on a soccer--on a football team? 

I think maybe it's either -- either 11 or 12, I don't 

remember. It seems like it's 11. Eleven. 

You played in this country or in EI Salvador? 

Here and there. Not big time or anything. 

Not professional? 

No, no. 

All right. 

*** 

I think we better stop here. 

(INTERVIEW RECESSED TO MARCH 14, 2012) 
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MARCH 14, 2012 

DR. HENDRICKSON: And we're back on the record here. 

Its now March 14th, 2012, and it's approximately 1:40. 

Let's go around the room and identify each other. First of 

all, I'm Dr. Hendrickson. And we're going to resume the 

evaluation that we started on -- was it last week -- March 

6th. So let's just go around the room. 

MR. KOENIG: Jim Koenig. 

MS. VIERA: Verla Viera. 

MS. HORN: Karen Horn, interpreting. 

DR. HENDRICKSON: What's your last name again? 

MS. VIERA: V as in Victor, I-E-R-A 

EXAMINATION 

BY DR. HENDRICKSON: 

Q Let me just go through a couple of things that we talked 

about last time, just to make sure that you know what is 

happening today. And I'll just give you the standard 

notification that we have. The court has asked me to talk 

to you to see how you're doing and to see what your 

understanding of the court procedures are. And at the 

conclusion of this evaluation, I will be writing a report, 

which I will send to your attorney, the prosecuting 

attorney, the judge, jail mental health staff, and county 

mental health professional in King County. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

37 

I'll try to keep my sentences down a little shorter 

next because that was pretty long. 

THE INTERPRETER: That's okay. 

You don't have to answer any of my questions today if you 

don't want to, but it makes my job a whole lot more 

difficult. I'm not going to ask you any questions about 

what happened when you got -- when these charges arose, but 

I will ask you possibly from time to time about what the 

police say you did. You have brought your lawyer, and of 

course your lawyer is here. He can't answer questions for 

you, but I may ask you from time to time to ask him 

questions. Okay. Do you understand those, what I just told 

you, Mr. Ortiz-Abrego? 

Well, not all of it. 

Okay. What part did you not understand, do, you know? Can 

you tell me? 

All of it. I don't remember all of the things you told 

me. There's a lot. I can't learn all of that. 

Okay. Let me ask you, first of all, what's your 

understanding of why you're here. That is, to this 

particular -- our discussion today, why are you here for 

this discussion? 

He told me it was for an evaluation, that's what <he said. 

When you say he, who are you referring to? 

The attorney over there. 
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Okay. So an evaluation for what? 

I don't know what they're for. For the mind, I think. I 

am not totally sure I know what the reason is. And if T'm 

crazy. 

Well, did your attorney explain to you what the evaluation 

is all about? 

No. 

Well, let me explain again why we're doing this. The court 

has asked me to talk to you to see if you understand what 

goes on in court and to ask you what you might do if you 

don't understand. 

I don't know all that, I don't understand all that. I 

can't do anything. 

Can't do anything? Tell me more about that. 

They bring me here, and then they bring me back there. 

There is nothing I can do. 

What would you like to do? 

I want them to send me home. I haven't done anything. 

Well, how do you think that could happen? 

I do not know how to do -- how to manage. They tell me in 

there that I need to learn, but I can't learn everything. 

Well, can you learn little pieces of everything? 

Yes. 

Okay. Well, that's all, I think all we're looking for, is 

to take a little step at a time. For example, you know how 
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to play football, right? 

Not a lot, but 

Well, you play football? 

Yes. That's all we play back there in my group. And where 

we were, there wasn't a television or anything like that. 

We didn't even have lights. 

Well, Mr. Ortiz-Abrego, how did you learn how to play 

football? 

You don't really learn that, you just play. 

Well, I'm sure that I would not be able to play football. 

Absolutely sure. But I'll bet you could teach me how to do 

it, and I could learn. 

Yeah. 

So would it be correct to say that you, either people told 

you how to play the game or you watched other people play to 

learn how to play? 

Yeah, I've always played, ever since I was little. We 

played at the school and in the street. All of us children 

played. And there was a little school, with two small 

rooms. All -- since I was little, all my life I've played 

ball since I was little. 

Okay. Let me ask you a question about football then. Now, 

what's the object of playing the game? How do you win to 

play the game? 

No, you play because you enjoy it. Just because -- you 
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play because you like it. People that don't like it, don't 

play. 

Do you play to score points, or what's the object of the 

game? 

The ones who like it, play it and like to win. 

Win. How does one win at football? 

You make more goals than the other one. 

What's a goal? 

You get the ball into the target. Into the net. 

So how does one get the ball to the net, tell me how that's 

done. 

With your foot . 

Oh. Tell me more about that, with your foot, what do you 

mean by that? 

The foot. 

Well, I can do a lot of things with my foot, including 

walking . I guess there's more than walking. 

You are playing, and you get the goal with your foot. But 

sometimes with your head, too. 

Oh, okay. So are there teams that play this game? 

Yeah. 

So let's see if I understand it correctly. With your foot 

you try to get the ball into the net, correct? 

Yes. 

That sounds pretty easy then. Is that an easy thing to do? 
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Yes, as you're playing, I don't know. Yeah, it's easy. 

It's easy. Okay. So when you're kicking -- and I use the 

word kick, is that what you are doing, kicking the ball? 

Yes. 

Okay. When you're kicking the ball, what lS the other team 

doing? 

They goes after you, marks you. 

I'm sorry, what was the word that you used? 

THE INTERPRETER: He used mark, and I probably don't 

have my good sports vocabulary on me. Does anybody know 

what that means? I've been listening to soccer, I heard 

mark, but I don't know what it is. 

Can you describe what mark means? 

He tries to take that ball away from you. 

Oh, okay. Is that what they call mark, marking? 

We used to call it. I don't know what they call it In 

other parts. They do say that in English, too, yeah, mark. 

Is there a particular person that is trying to prevent you 

from getting the ball into the net? 

Yeah. 

Who is that person? 

The other guy who is playing with the other side. 

Does that position have a name for it? 

Just plays there. Maybe sometimes it isn't a net, it's 

--they have rocks that are in a shape, which is the goal, 
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goalie. Maybe I'm thinking of some other game, but is there 

a person called a goalie in football? 

His name in Spanish is portero. 

Portero. What is this person, the portero, what is his job 

on the team? 

He has to be the one that doesn't let the goal be made. 

Okay. How many points does the team get for making this 

goal then? 

One goal is one. 

Okay. See, in American football is different, I think the 

goal in football is seven points -- six points, excuse me -

in American football. Unless they kick the ball for a field 

goal, and then it's three points. It's all pretty 

confusing, but you have done an excellent job of describing 

and teaching me about football. So it sounds like you have 

some ability to learn things. And I think when I said 

earlier take one thing at a time to learn, you can do that, 

and I'm sure did you with football. 

Okay. We talked earlier about what the purpose of 

this evaluation is, and you said you didn't remember what I 

told you. Maybe you said you didn't know what I said, I'm 

not sure. I don't know if you used the word remember or 
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not. 

What? 

When I said to you, asked you, I told you what the purpose 

of the evaluation was, to see if you understand about court. 

No, I don't understand that. 

Okay. So how do you find out what the evaluation is about? 

What do you mean? 

What do I mean about what? 

What did he say about the evaluation? 

What did I say? 

Yeah. 

My question was how would you find out if you wanted to 

know more about the evaluation, what it--what it means? 

I don't know what to say about that. I don't know what you 

mean by how would I find out or what steps would I take to 

find out. 

In the game of football, is there a coach? 

On the big scale there are, but when you play in the street 

there isn't. Like up here there are. Up here there would 

be somebody who runs the team. 

them. 

I don't know what you'd call 

This person that runs the team, have you played in a team 

where that happens, where there is a person running the 

team? 

Yes. 
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What's the name of this person? 

He's the one that takes the money. If you want to play, 

you have to pay the money. I think they only let you play 

on Sundays. Maybe Saturdays or Sundays. 

Well, is this person a member of the team? 

He's the one that's in charge of the game. If you want to 

play, you tell him and you have to pay. Pay him. 

So how much do you have to pay to play football? 

I think it was ten dollars. I don't remember very well, 

but I think it was about ten dollars. And they pay the 

referees with that. 

Well, let's say that a referee told you, Mr . Ortiz-Abrego, 

that you did something wrong and you didn't understand what 

he was talking about, what would you do? 

What do you mean? 

If the referee said, Mr. Ortiz-Abrego, you committed a 

foul, and you didn't know what he was talking about, you 

said what the heck is this guy talking about, what would you 

do? 

Well, depends on whether you did something. You can be 

sent out of the game or, you know, if there was a whistle or 

something. 

What if you just didn't know what the heck he was talking 

about, what would you do? 

Nothing. What can you do if he's in charge? 
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But you don't understand anything, you don't know whether 

you're supposed to walk here, walk there, go off the game, 

do something, you just don't know what he's talking about. 

What do you do? 

I don't know what to -- what to tell him. They will put 

you out or they don't. They can put you out of the game. 

You don't care why they put you out? 

I don't know. I don't remember that I have been sent out 

of the game. That's what they tell you if you get somewhere 

else or someone hits you. 

Let's say the referee said you hit somebody and you didn't, 

what would you do? 

He's watching there. He saw it, if someone hit another 

person, and if he didn't hit him, he wouldn't blow the 

whistle. And if he did hit him, he blows the whistle. 

I'm talking about hitting you, Mr. Ortiz-Abrego, and you 

knew that you didn't do anything, what would you do? 

I would tell them I hadn't hit anyone. If I hadn't hit 

somebody, I hadn't hit somebody. And he blows the whistle, 

they only blow the whistle if somebody hits somebody else. 

And if there wasn't someone hit someone else, they don't 

blow the whistle. They don't just on a whim blow the 

whistle. 

Okay. So it sounds like you have a pretty good 

understanding of what a referee does. 
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Yeah. 

And it sounds like if you don't agree with what the referee 

said, you would at least say that you didn't do it; is that 

right? 

Yes. 

Okay. So let's say that you went to court and you didn't 

agree with what happened, what would you do? 

I don't know. They do -- they do everything there. They 

seat me there, but they don't tell me everything. 

So if you don't understand in court, who would you ask? 

I think they've been telling me that I should ask the 

attorney. 

Is that a good idea? 

Yes. 

Who's been telling you that? 

In school, they tell me that here. 

Okay. So if your attorney were talking to you and asked --

and gave you a suggestion and you didn't understand what he 

was talking about, what would you do? 

Nothing. If I don't understand it, what can I do? 

If you don't understand what's going on in a football game, 

do you just say okay, or do you ask somebody what happened? 

Football is different because you're playing that yourself. 

here they put you in jail. 

Well, would it be more important to your life playing a 
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game like football or being -- possibly facing jail? 

I don't know which one would be better. Football is played 

to -- football is played -- soccer is played to have fun, 

but here, they put you in jail whether you want to or not. 

Why do they put you in jail? 

Because my girl cousin is telling lies. Telling things 

about me. 

Well, so what happened after your girl cousin said things 

about you, what was the next thing that happened? 

Well, the attorney, lady attorney, she kept saying come, 

come and they won't put you in jail. And I said why should 

I come? I didn't do anything. And she responded that your 

girl cousin is saying things about you. And I said no, I 

haven't done anything. She kept saying yes. But later they 

did put me in jail. And she wanted me to come every day, 

every day. 

So what happened after that? 

They put me in jail over there. 

Well, were you in jail the whole time or did you go 

someplace else? 

From there they brought me here. 

So what you are saying is that your cousin said something, 

you went to jail, and then you went here? 

Yes, I remember they brought me here, then they brought me 

back there again. And then they brought me here again. 
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Well, I'm confused, Mr. Ortiz-Abrego. I thought that at 

one point that you'd been to court for trial. 

I don't know. I don't understand those things. I don't 

know what that means. They are saying come, come, sit right 

here. I said why, I haven't done a thing. 

Sit where? 

You have to come, she said. 

Sit where? 

There in the court. 

Oh. So what happened in court? 

Well, people from the court were saying things. 

Who was saying things? 

I don't remember who they were. A lot of people. And my 

girl cousin, I think she got there, too. And her husband 

came, too. His name is Francisco. 

What else happened in court? 

I don't know everything that they were saying, I was 

they were just saying things, and I didn't understand 

everything. And I don't remember all of it now that they 

were talking about. 

So let's start out with the fact that you said you didn't 

understand what was going on. 

I don't know what they do there, but I told them I didn't 

do anything, I didn't do anything. And she kept saying 

come. She said come again tomorrow. I don't know what 
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things they did in court there . 

Did you ask your attorney what was going on? 

I asked him, I said to him what's happening. And I told 

him in the afternoon I'm going home now. And she said, 

yeah, go ahead, but come back tomorrow. And she said that 

you have to keep coming until I tell you, otherwise you'll 

be locked up. That's why I kept going back. And that if I 

didn't, they would lock me up. And then after all, they did 

lock me up. 

So during this when you were going to court and sitting 

next to your lawyer, at night after the court you would go 

home; is that right? 

I even brought my little child with me because at that time 

my wife was in the hospital, as I remember. The rest of the 

days, I don't remember. There were several days. 

When was your wife in the hospital? 

She was going to have a little daughter, have a baby. 

Well, my question to you earlier was at the end of that day 

when you would go sit next to your lawyer, did you go home? 

Yes. Then I came back. According to my wife, a couple of 

weeks went by. I kept coming back. And that's because the 

lady attorney kept saying come back. I always tell her 

and she said because you don't want them to put you in jail. 

What did you think was going on when you were there every 

day in this court? 
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I don't know. It seems like a policeman came, other people 

that were there. 

Did they have an interpreter for you in court? 

Yes. 

Did you understand what the interpreter was telling you? 

He said -- of course, she said so much, I didn't remember 

it later, so many things were said in there, the next day I 

couldn't remember. 

Did you remember at the time what she was saying? 

Well, there are some things that you do understand, and 

then there's some things that you don't understand. They 

tell you to sit down, I understand that. But some of the 

other things that were said, I didn't . I do understand when 

they tell me come back tomorrow, I understand those things. 

So many things they said . 

What did you do when they told you things you didn't 

understand? 

Nothing. I was just sitting there . 

What if they told you, Mr. Ortiz-Abrego, and when you come 

back tomorrow I want you to wear a pancho and a ten-gallon 

hat. What would you do? 

THE INTERPRETER: 

about that. I'm sorry. 

I forget what your question was 

Interpreter. 

What would you do if somebody told you to come back to 

court wearing a pancho and a ten-gallon hat? 
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Are you asking the interpreter what a pancho is? 

THE INTERPRETER: Yes, he is. And that might be a 

Mexican word. And I don't know what that is from El -

You're from El Salvador, right? Maybe they don't use that 

word. 

Okay. So it sounds like --that was a good question, 

Mr . Ortiz--Abrego. I would do the same thing if someone 

told me to wear a dictor, for example. I would say what the 

heck are you talking about, I don't know what that means. 

I made that up. 

So you went to this place where you sat next to your 

lawyer, and I think you said it was a court, for about two 

weeks? 

It was a lot of days. 

days. 

I don't remember how many. A lot of 

Well, you told us your wife said it was about two weeks. 

I don't remember now. She said it was plenty of days, it 

was a week, but I don't know how many days. I don't 

remember that I told you that, but it was a lot of days. 

Do you remember telling us just a few minutes ago that she 

said you were there two weeks? 

I don't remember if I told you that or not. 

Well, let's assume it was two weeks, okay? What happened 

at the end of that period? 

A day later they put me in jail . 
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I don't know who it was that put me in jail. I told her 

why did you me in jail, I told my attorney that. She didn't 

say anything. 

So you didn't understand what was going on. Let me see if 

I understand what you're saying. You didn't understand why 

you were going to jail and you asked your lawyer why did she 

put you in jail; is that right? 

I told her why did you put me in jail, and she said I 

didn't put you in jail. 

Did she say who put you in jail? 

My wife told me later it's because of my color. The whole 

thing was very confusing. 

me in. 

I was really sick when they put 

Explain to me what your wife meant by -- if you know --

what your wife meant by they put you in jail because of your 

color? 

My wife didn't know anything about it, either . She's 

afraid she'd be locked up, too. According to my wife, she 

told the attorney that -- she kept telling me that I needed 

to go, that's why I did go. 

But I didn't get what you said. According to your wife -

The wife had said -- my wife said a lot of things to the 
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lady attorney. 

Well, I'm still trying to understand where this color thing 

comes up. What was the color thing about? 

I don't know. My wife said that might be the reason they 

put me in jail, because of my color. 

What about your color? 

I don't know. That's what she said. 

Did you ask her what she meant by that? 

I asked the attorney, too. I've been here because of my 

color? She said no, it's not discrimination. 

What did she mean by discrimination? 

I don't know. I didn't ask her. 

Well, did you ever during this time you were in court see a 

bunch of people sitting in a box that were not talking to 

anybody? 

Yeah, they were there. They were seated. 

What were they doing there? 

I don't know. 

what they do. 

They were seated up there, but I don't know 

Did you ever ask anybody what they do? 

No, I didn't have any idea about what was happening. I 

never asked that. 

Why not? 

I don't know. I don't remember why. 

Well, those people are called the jury. Did you ever hear 
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that? The jury. 

That's what the professor here says that they're called, 

but I didn't know that. 

What does this professor say that the jury does? 

They're there. They're just there. They are there 

watching. 

What's their job? 
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I don't know. I never saw them do anything. They were up 

there, seated up there. 

You've been going to classes, right? You've been going to 

classes, right, Mr. Ortiz-Abrego? 

Yes. 

What does your professor say that the jury does? 

That they're there, they're watching. 

Just watching? 

Yes. 

Why do you think they're watching? 

I don't know why that would be. 

Are you curious? 

I don't know. I saw there were people there, but I don't 

know. They never said anything to me. 

Did you ever wonder why they were there? 

Never occurred to me. 

Well, if you knew that these people were deciding whether 

you were guilty or not guilty, would that be important to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

55 

you? 

(END OF DISK 1 FOR 3-14-12) 

The truth is, I don't know because I haven't done 

anything. I don't even know why they brought me there. I 

am telling the truth, I'm not lying. I only went because 

that lady said come. Why are you going to lock me up? I 

didn't say it to her, my female cousin is telling lies. And 

she said your cousin is saying things about you. I knew I 

had to go, but I didn't know why. And the worst of it is, 

my wife didn't know what was happening, either. 

Do they have juries in El Salvador? 

Since I've never been in trouble, and I lived up in the 

hills, and there aren't even police around there. 

Was your wife born in El Salvador? 

Yeah. 

So how long have you been in the United States now? 

A lot of years now. 

How many years? 

I don't remember that. A lot of years. 

When did you come to the United States, what year? 

I don't remember right now. 

Well, how old is your oldest child? 

My wife says he's eight now. That's what she says. 

How long have you been living with your wife, together? 

She says we've got -- we're going on ten years now. I 
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don't remember how long it's been. 

Well, did you get together with your wife before you came 

here or after you came here? 

Here . 

So if you met your wife here, correct? 

Yes. 

Okay. And your wife says that you've been together ten 

years. How long have you-- what's the approximate length of 

time you've been here in the United States? 

I don't remember. I think it had been three years -- two 

years. I don't remember. I've always been here. It's 

probably -- I've only lived in this area, I haven't lived 

anywhere else. When I got here, I came from Denver, but I 

only spent a couple days there, but then I came out here. 

And I've never moved to any other place since then. The 

whole time I've lived here. 

Why did you come here from Denver? 

What happened is that when I got here, I got here because 

my girl cousin had come to pick me up where I had been 

dropped off. 

Why did you come here from Denver? 

Because there was no work there. I didn't have any papers, 

nothing. And they said there was more work here. 

Okay . 

I was just there a few days and came right here. 
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Okay. You said something about no papers. What do you 

mean by that? 

I had no 10. 

Do you need that? 

Yes, or they won't give you a job . 

Well, I guess you eventually got a job here in this area, 

right, in Seattle? 

I always worked, but I don't remember what was my first 

job . 

But you did work when you were here? 

Yes. 

Do they have people called judges in EI Salvador? 

I really don't know. I've never seen anything like that. 

I have never seen judges. 

Well, again, you've been taking classes here, right? 

They tell me that that's what the lady who is called. 

Who's the lady? 

I didn't know that lady there was called the judge. 

Which lady is that? 

That lady that they -- she's the one dressed in black and 

she's the lady judge, they say . 

Who told you that? 

Here in school they tell me that's what she's called. 

Okay. So what does this lady who is called the judge do in 

court? 
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I don't know. She's seated up there. 

Well, when she's sitting up there, what's her job? 

Well, I haven't seen her do anything up there. 

Did she say anything to you? 
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I don't remember that she said anything. Maybe once she 

asked me what kind of job did I have. And I said I don't 

know. I didn't know. 

She asked you what kind of job you did? 

Seemed like I remember her asking me what is your job, and 

I told her I don't know. 

You don't know what your job was? 

Oh. She asked me what her job was. 

Did she explain what her job was? 

Well, I don't remember, no. 

They've been telling you here in the class that you go to 

what the judge does, haven't they? 

They said she's the boss. 

Boss of what? 

I don't know. 

Who knows? 

Well, is she the boss here? 

No, they said for -- of that place. The one here is 

another lady. She wears white. 

When you said that they said that she was the boss of that 

place, what place are you referring to? 

They say the court. 
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Okay. So she's the boss in court? 

That's what they tell me, but I don't know. 

And who tells you that? 

The professor. Well, it's the interpreter who tells me. 

And I don't know who tells him. 

Well, what other things-- let me ask it a different way. 

This lady who is the boss of court, what else do they say 

that she does in the court? 

I don't remember what she does. 

Well, does your professor or the interpreter tell you what 

the judge does? 

Sometimes they tell me, but it's so much, I can't hear so 

much. I don't remember what they told me about that. They 

do talk sometimes, but it's a lot. Sometimes it doesn't 

stay with me. It's every day they spend telling me that. 

Every day the same thing, same thing. And I don't remember 

what that lady's name is. Oh, they asked me. They asked me 

that question, now, what is that lady dressed in black 

called, that's what they ask me. 

Well, if you wanted to find out more about what this lady 

in black does, who would you ask? 

I don't know. 

Who would know about what the judge does, these guys, these 

other patients or, let's say, the person who takes care of 

garbage at your house, or your attorney, which one would 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

60 

have a better idea? 

I'd say it's the attorney. They tell me that the attorney 

would be. 

Okay. I would like you to ask right now your attorney what 

the judge does in court. 

Why should I do that? 

Because I'm asking you. 

What does a lady judge do? 

MR. KOENIG: And I respectfully can't answer that 

question in this setting. 

Would you ask your attorney why he won't answer the 

question? 

I don't know. What? 

Did you understand my question? 

Yes. 

Okay. Would you ask your attorney why he won't answer that 

question in this setting? 

MR. KOENIG: Because of all the other people around 

here. 

Do you understand that? 

What? 

What your attorney just said to you, do you understand what 

he said? 

Like what? He didn't say anything to me. 

I heard him say something. 
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Yes. He said -- he said no. 

He said no what? 

I don't remember what . 

Well, why don't you ask it again. 

What should I ask him? 

Why he won't answer your question. 
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MR. KOENIG: I can't answer the question with all the 

other people here. 

So what did he tell you? 

He can't answer because there's a lot of people. 

What does that mean? 

I don't know. He doesn't want to. 

Who doesn't want to? 

He. 

Why not? 

I don't know. 

Well, what did he mean by all the other people here? What 

difference does that make? 

I don't know why . 

Why don't you ask him? 

Why? 

Por que what? 

Why what? 

Well, I was asking you to ask your attorney why it would 

be -- what's the deal with the other people being here? 
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MR. KOENIG: It's because of rules of privilege. 

What does that mean? 

I don't know. I don't know those kind of things. When 

people talk like that, I don't know what that is. 

Well, okay. How do you find out what he's talking about? 

I'm not interested in finding out about those things. 

Well, Mr. Ortiz-Abrego, I'm interested. Okay? And that's 

my job. Okay. 

Why doesn't he ask it? Why don't you ask it? 

Because my job is to ask you questions, not to ask your 

attorney questions. 

If he doesn't want to tell me, what can I do about that? 

I don't know; what can you do? 

Nothing. 

Well, he mentioned something about privilege. Did you know 

what he meant by that? 

I don't know what that means. 

Okay. How are you going to find out? 

I don't know. 

Well, he mentioned rules of privilege, rules regarding 

privilege. Why don't we ask him-- why don't you ask him 

what he meant by that? 

What phrase again? 

Rules of privilege. 

What does that mean? 
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What does what mean? 

What you just said. 

I want you to tell me what I just said. 

Tell me again. 
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Your attorney used the phrase rules of privilege. I would 

like you to ask your attorney what he means by rules of 

privilege. 

MR. KOENIG: 

together. 

It's the rules about how you and I talk 

I still don't understand. I think I'm ending up more 

confused than I was before. 

I'll try to paraphrase what your attorney says. Your 

attorney says that there are rules of privilege that apply 

to when you and your attorney talk. Now, because your 

attorney won't talk, won't answer your questions, I'm put in 

the unenviable position of having to answer your questions 

and having to explain to you things that go on in court, 

legal matters. So rules of privilege mean that what you and 

your attorney talk about privately cannot be -- your 

attorney cannot tell other people what you talk about. Now, 

if there are other people in the room, it's no longer 

private, so there's no privilege at that point. Now, 

explain to me what you understand I just told you. 

I don't understand that, that he talks to me in that way. 

I --
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What don't you understand? 

Everything you said. I don't know what that's about. 

When you talk to your lawyer in private, can he tell other 

people what you talk about? 

I don't know. 

Well, the answer is no. The rules say you can't. And you 

can be in serious trouble if you did. But if you're not 

alone with him, it's not private. In other words, if there 

are other people there, then there is no privacy. 

When it comes out like that, I get a headache. I want to 

capture it all, and I can't. There's just a lot of things I 

don't understand all of it well. 

Okay. I'll ask again. When you are talking to your lawyer 

in private, just the two of you, can your lawyer tell other 

people what you talk about? 

I don't know. He probably knows. 

tell, he'll say it. 

If he wants to, he'll 

Mr. Ortiz-Abrego, he can't. That's your right, not his 

right. Your right. Only you can say to your attorney yes, 

you can tell somebody else. 

I don't understand. 

Did you understand what I just told you about the fact that 

it's your right? 

A little bit, not much. 

Okay, but it's your right. You have a lot of rights. This 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

65 

1S a country that's founded in rights. Freedom of religion, 

freedom of speech, when the police ask you questions, you 

have the right to remain silent, you don't have to talk to 

them at all. When they ask you questions, you have the 

right to a lawyer. When you go to trial, you have a right 

to a jury trial. Many people think those rights are very 

important. They come to this country because of those 

rights. 

I don't know about those things. 

Well, I'm telling you about those things. 

What things? 

Freedom of religion . Do you know what that means? 

Religion, that's Catholic. 

Well, Catholic is one religion. In this country, the 

government cannot tell you what religion to be. You want to 

be Catholic, Jewish or Mormon, or atheist, no problem. I 

probably left out a bunch of them, too. I know I did. Like 

the Muslim, the Islamic religion and Hindu. But the 

government can't tell you what to do about religion. Also, 

you have the right, you have freedom of speech. The 

government can't tell you what to say or not say, with some 

exceptions. You can't go around telling people you're going 

to kill somebody. That would be a bad thing. But if you 

want to yell at somebody or talk to somebody, the government 

can't tell you what to say or what not to say. So can the 
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government here in the United States tell you what religion 

to practice? 

You said they couldn't. 

That's right. 

What to say. 

Can they tell you what to say or not to say? 

What do you mean by that? 

Well, can the government stop you from saying something? 

I don't know . 

Well, let's say this. Let's say that I said I don't like 

President Bush, or I don't like President Obama . Can the 

government stop me and say don't say that? 

Don't they put you in jail? 

Okay . I'm going to say it again, Mr. Ortiz-Abrego. The 

government cannot tell you what to say. You can't say that 

you're going to kill somebody, but you can say I don't like 

that, I don't like that person, I don't like that president, 

or that other president. In fact, we're encouraged to be 

critical of our public officials . They can't put you in 

jail for saying you don't like a politician . 

Okay . So I'll ask you again . Can the government tell 

you what not to say or what you should say? 

Like what things? 

I don't like Bush, I don't like Obama. 

No, you said that they can't. 

That's right. Freedom of speech. 

thing in this country . 

It's a very important 
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Can the police, if you don't want to talk to the 

police, can they force you to talk to you? 

Yes. 
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Well, no. If the police are talking to you about what they 

think is a crime that you may have committed, they cannot 

force you to talk to them. If you say I'm not talking to 

you, that's a right that is guaranteed by the Constitution. 

So if the police ask you questions about what happened when 

you got arrested, can you tell them no, I'm not going to 

talk to you? 

You mean if they tell you need to talk to them? 

Yes. 

If they ask you, you do. 

No. They can ask your name, possibly where you live. 

They really talk grumpy to the person, they sound like 

they're mad. 

They do, they do. Okay. But you have the right to remain 

silent. Did you ever hear that? 

No . 

Okay. Well, I'm telling you. That's a right you have, 

guaranteed by our Constitution. 

So they're screwing around and saying that you did 

something that you didn't do, what can they do about that? 

So they look at you, ah, you're laughing, I think that shows 

you did it. Or if you're sad, oh, just shows that you did 
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That's not very fair, is it? 
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I'm going to tell them I didn't do it. They just do the 

same thing every day. They say everybody else admitted what 

they did. I haven't done anything, and they say, well, then 

why are you here then? I don't know. I'm here, my cousin 

is telling lies. They say that you raped some children, 

they say. I haven't done that, either, not even one of 

them. They're doing the same thing every single day. They 

don't do anything but that, screwing me over. 

I understand and that's sometimes what they try to do. But 

you have the right, when the police ask a question, to say 

no, I'm not going to talk to you. 

I didn't know that. 

Okay. But you know it now, right? 

Yes. 

Okay. So if the police start asking you questions, what do 

you do? What can you do? 

But it seems like they're always mad when they're asking 

questions. How can you keep quiet in the face of that, in 

the face of me going on here. And you can't even be quiet 

here when they ask you questions. They ask you questions. 

And that they are telling you to answer them. 

Well, do you have the right to say no, I'm not talking to 

you when the police ask you questions? 
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Yeah. 

Pardon me? 

Yeah. 
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Yes. Okay. All right. So one other thing, one other right 

you have is when the police start asking you questions is 

you have the right to a lawyer. So that generally makes 

them very quiet. So if they start asking questions, you say 

I'm not answering any questions until my attorney is here, 

they stop. They may not like that, but they have to stop, 

because that's your right. Just like you had the right to 

not say anything, you have the right to have your lawyer 

there when the police ask you questions. 

So if the police started asking you questions, what 

can you do? 

Well, at that moment I don't know, because they get -- they 

get angry. 

Well, what right do you have at that point? 

Right. What do you mean by that? 

When they are asking you questions, what rights do you 

have? 

That I don't have to say anything. 

Exactly. 

They yell at you and they say that you have to answer 

them. 

But you could say one more thing besides you don't have to 
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talk to me. You could ask for your lawyer. And they can't 

ask any more questions until your lawyer is there. So what 

can you do? If the police ask you questions, what can you 

do? 

I don't know. A person can't just keep quiet. 

Why not? 

Because they tell you you have to talk to them. 

you can't be quiet. 

Of course, 

Mr. Ortiz-Abrego, we talked about the right you can say no, 

I'm not talking to you. 

Here they get really angry, they don't want you to be 

quiet. 

What do you mean, here? 

If you stay quiet, they say I'm going to do something. 

What do you mean here, in the hospital? 

They just say that the person who keeps quiet, that's just 

like admitting guilt. They keep saying the same thing to me 

over and over, and I keep telling them I didn't do it, I'm 

telling you the truth. They tell me that I raped them, 

that's what they said. They asked me how you do you feel. 

Yeah, but I didn't do anything, that's the truth. It's the 

same thing day after day, they say the same things to me. 

Who? 

The interpreter says that to me every day. 

Here in this hospital? 
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There at the school. 

In the school they ask you to tell the police what 

happened? 
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They didn't say that, no. 

that to me. 

I don't remember that they said 

Well, what did they say to you? 

They haven't said anything to me. 

You said that here in the hospital they tell you to answer 

questions about what? 

They want me to tell her what I did. That's what they say, 

tell me. And they say how did you rape three children. 

The people here in the school ask you these questions? 

They say yes, you're guilty, because you raped three 

children. Three children, your cousin, you raped them. I 

said I remember well, I have not done anything. I didn't do 

that to them, I tell them. But your female cousin says that 

you raped your children. I didn't rape anyone. 

Well, that's unfortunate if that's your understanding, 

Mr. Ortiz-Abrego, because they clearly should not be asking 

you about what--that you should tell them what happened. 

I start laughing. They say you're acting like some hot 

shot here, you're some great person, laughing. And I said 

I'm not some hot guy, I just want to go home. 

So from what you've said today, you said that your cousin 

says you did some things, right, your female cousin? 
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Yes. 

Okay. And you say as strongly that you did not do that? 

I don't even know what they're talking about. I thought 
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before, I thought that they were saying I had touched 

something. When I came here today, they said that you raped 

three children. I said I didn't rape anybody. 

So there are two versions of what happened, what your 

cousin says and what you say. Is that a correct statement? 

I don't know what they're -- that's what they tell me, 

yeah. 

Okay. Focus on what I'm saying to you now. As I 

understand it, your cousin says one thing and you say 

something else happened. 

I don't even know what she said. She hasn't said anything 

to me. She should be talking to me about that, she has 

never told me anything. She said it to the attorney, but 

she never said anything to me. 

She says one thing to the attorney and you say that didn't 

happen? 

Because I haven't done anything . 

Okay. Listen to my question, Mr. Ortiz-Abrego. Your 

cousin says one thing, and you say that didn't happen. 

That's why, that's why, that's the truth, nothing happened. 

Okay. So who decides if what your cousin says is true or 

what you say is true? 
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I don't know who decided. The police. 

You think the police did? 

They're the ones who have to see who is the one who's 

lying. 
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Well, Mr. Ortiz-Abrego, if the police decide what is right 

or wrong or who says what is true, then I think we're all in 

trouble. In this country, the police do not say what's true 

or not true. Only the court decides that. Does that make 

sense to you? 

If you say so. 

No, not because I say, okay. If you don't believe, if you 

doubt what I'm saying, who would you ask? 

I don't know about that because they've locked me up and I 

didn't do anything. And I haven't done anything. I haven't 

done anything, and I would remember if I had done something. 

So who do you ask? Who do you ask to find out who makes 

the decision about truth? 

Who knows? 

Well, you could ask me, but I already told you. So who 

would know more about the law than me? 

You said in the court, right? 

The court decides, that's right. 

What is court? I don't know what that is. Is it, that 

whole thing is the court or is it a person called the 

court? 
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What do you think? 

The whole place is called the court, but I don't know. I 

think it's that big house is called that. It's a building. 

Okay. Let's narrow it down to more specific then. When 

you go back to court, who is that person sitting up there 

with the black robe? 

The judge, lady judge. 

Sure. And so when you go to court, that court, that 

there's the judge with the black robe and there's a jury. 

(END OF DISK 2 FOR 3-14-12) 

Twelve people. 

Yes. 

So depending on whether you have a jury trial or have the 

judge decide, they make the decision what's true and not 

true about the charges. 

I am telling the truth. So I don't understand why they put 

me in jail. The one who is telling lies is my cousin. 

She's lying. Because I haven't done a thing. 

So I understand that you're saying you didn't do anything. 

Your cousin said you did. 

what's true? 

So who decides? Who decides 

Well, there, I don't know who. 

What have we just been talking about? 

My cousin has to start telling the truth. 

anything, because that is the truth. 

I haven't done 
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Mr. Ortiz-Abrego, most people who go to trial, most 

defendants who go to trial, say they did not do the crime, 

but just because they say I didn't do it doesn't mean they 

go home. Someone has to decide if they're guilty or not 

guilty. So someone has to decide what's the truth. 

Yeah. 

' So who is that? Who decides? 

They were all there, but he wasn't there, it was another 

lady. There was a lot of other people there, too . 

Mr. Ortiz-Abrego, when someone is charged with a crime, who 

decides if that person's guilty or not guilty? 

The judge decides. 

Okay. Yeah. Or it could be the jury, if you have a jury 

trial, those twelve people could decide. Remember, we 

talked about the jury? You have the right to well, you 

have a right to a jury trial, meaning instead of the judge 

deciding the case, what's true, you have a jury decide. 

There's so much. 

There's a lot. But there is somebody who can help you. 

There is somebody who can explain that to you, somebody who 

understands the law, someone you could ask questions of. So 

who is it that's helping you? 

In what? 

In court, when you go back to court, who is helping you? 

The attorney, I'm told. 
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Oh. 

Yes. 

Okay. 

Do you believe that? 

My wife told me that, that, yes. 
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Your wife told you that, but what about you, what do you 

think? 

I think so. 

Okay. Good. So is your attorney a person that you could 

ask questions about what goes on in court? 

I don't know. 

What don't you know? 

If he answers. 

Well, okay. Well, that's a good point. Okay. I mean, 

obviously, if he doesn't answer, then you don't have any 

information, but I suspect that when you are talking to him 

in private, he answers your questions. 

No, because he doesn't know Spanish. 

Oh. Well, what could you do about that? 

I don't know. 

I'll tell you what you can do. You have a right to have an 

interpreter when you're talking to your lawyer, whether it's 

here, in court or in jail. And if that doesn't happen, I 

will personally report it to the judge. 

She can, she takes Spanish. 

Okay. Then your problem's solved. I didn't know that. 
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Sorry. Okay . Good. 

So does that help you when you have an interpreter 

when you talk to your lawyer? 

It's good, but I don't understand everything, that's the 

problem. 

Well, if I were --
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All the things you've said here today, I won't remember it 

tomorrow. Some things, but not everything. 

There's a lot to remember, Mr. Ortiz-Abrego, and if I were 

in EI Salvador I would need an interpreter, also. 

When you're with your lawyer, do you think are you 

able to talk to him about your case? 

A little, a little my own, but I don't understand all 

that . I haven't done anything wrong. I can't say anything 

about what I've done. I don't understand how I'm supposed 

to say anything about that if I haven't done anything. 

Okay. Remember, we talked about when two people disagree 

in court? For example, your cousin says one thing and you 

say it's not true. I'm going to ask you again, who decides 

which person is correct, your cousin or you? 

Well, I don't really understand all that. If that's the 

case, and she's telling a lie, but I land in jail, how can 

that be? 

Who decides if she's telling a lie? 

The judge, I think. They tell me here that she's the one 
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who decides. They all say it's the lady judge. 

Okay. That's true if you have a judge trial where you do 

not have a jury. 

who's lying. 

If you have a jury trial, the jury decides 

THE INTERPRETER: He wonders what my word, if you 

choose to have a jury trial, I used choose, but he doesn't 

know what choose means. I can use a different word. 

Yes, that can be, because if they're deciding, they need to 

start going after her, but I didn't do anything, she's the 

one that is inventing things. How can I say something that 

I don't know anything about? I don't even know what they're 

charging me with. 

Well, you told us last week what you're charged with, and 

you've mentioned it today several times. 

They say that that was said here, but it's not the truth. 

They said I had raped three children, but I haven't done 

anything. 

Okay. The police say that you did this, that you raped 

children, or you did something wrong. You say you did not. 

You said you did nothing wrong. 

Which police are saying that? 

The police in Seattle. 

No, I haven't done anything to anyone. 

Okay. Mr. Ortiz-Abrego, your cousin says you did 

something. Correct? 
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Yeah, that's what she says, but she is lying. 

Let me finish, okay? All right? Listen to what I'm 

saying. Your cousin says you did something. You say you 

didn't do it. So who decides who's telling the truth? 

They tell me here that it's the judge who decides, but I 

don't know. That's what they tell me here. 

Yes. We've talked about that, about the judge deciding. 
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But if you have a jury trial, then the jury decides who's 

telling the truth. So tell me what you know about the jury? 

Two people -- twelve people, but I don't know who they are. 

Well, we don't know who they are because they haven't been 

chosen. Okay? But when a person goes to trial and they 

have a jury trial, those twelve people and you're 

right -- twelve people are selected, sit down and listen to 

what happened. They listen to whatever -- what your cousin 

says, what the police say, and they decide, and they cans 

listen to you, what you say, they decide who's telling the 

truth. 

Yeah. 

So in fact, those twelve people all have to agree, every 

one of those twelve agree, yes, that person is guilty or no, 

not guilty. So if you don't have a jury decide, what other 

choice could you have? Who would decide if someone's guilty 

or not guilty? I think I screwed up that question . 

THE INTERPRETER: Okay. 
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If you don't have the judge decide, who could decide 

whether someone is guilty or not guilty? 

I don't know. 

Well, what about those twelve people we've been talking 

about? 
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I don't understand. I think -- I don't understand. One or 

the other is in charge, but I don't know which one. 

know. 

I don't 

One of the rights that you have being in the United States 

is the right to a jury trial in a criminal case. And what 

that means is that you have a right to have those twelve 

people decide whether you're guilty or not guilty. 

If I haven't done anything, I don't understand how that 

goes. What does a person have to do? 

Go to trial. 

Pardon me? 

You asked what a person has to do. A person has to go to 

trial. 

Yeah. 

And when you go to trial, you can have a judge decide the 

case or you can have a jury decide the case, your choice. 

I don't know how that goes. 

that. 

I don't understand things like 

Who would you ask to explain it to you? 

The professor. 
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Somebody that's here in this room, who would you ask? 

Oh, yeah, the attorney. 

Do you have any questions for me? 

THE INTERPRETER: I'm sorry? 

Do you have any questions for me? 

No, I don't know what to say. 

Okay. Anything at all? 

I don't know 'cause I don't understand all of this. 
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I've 

been two years now on this, and I don't understand at all. 

They bring me here, then they bring me back. 

Two years on two years, what happened? 

Back and forth, here and there. 

DR. HENDRICKSON: Okay. Well, it's now 4:08 p.m .. 

We're going to terminate the session today. 

And I forgot to ask you if we have permission to 

videotape this, a little late, but are you okay with that? 

I have no problem with that. 

DR. HENDRICKSON: Well, if you weren't, I would just 

take it and destroy it, so it's your choice. Actually, I 

guess I can't, because the court has asked us to do it. All 

right. 

Well, I'm going to try to turn this thing off, and I 

will make a copy for the attorneys on this case. 
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January 19, 2013 

-000-

JUDD: Okay. Today is January 19th, 3:13 in the 

2 

5 afternoon. And my name is Brian Judd. I'm here at the King 

6 County jail for continuation of the interview with 

7 Mr. Ortiz-Abrego. I have several people here with me. 

8 And first of all, Mr. Ort~z-Abrego, do I have your 

9 permission to record this? 

ORTIZ-ABREGO: That's fine. 10 

11 JUDD: Okay. Thank you, sir. And then could I have the 

12 other people identify themselves, please? 

13 WHITEHILL: Mark Whitehill. I am an observer. 

14 

15 

INTERPRETER: Gabriela De Castro, Spanish interpreter. 

16 (All questions and answers were translated by the interpreter, 

17 and all answers given were through the interpreter, unless 

18 otherwise noted~) 

19 

20 JUDD: Okay. Thank you. Now, if you will remember from 

21 when I last talked to you, I will be taking notes, and 

22 everything that we talk about can be included in these notes 

23 or on this recording. 

ORTIZ-ABREGO: Yeah. 24 

25 JUDD: Okay? And that if I write a report, this report 
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1 may be going to your attorney, the prosecutor and the judge. 

2 

3 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay~ Additionally, Dr. Whitehill and Dr. Ted 

4 Judd would likely see my report as well. 

5 

6 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay? NOw, as I've told you before, you don't 

7 need to talk to me if you don't want to. If there is any 

8 question that I ask that you don't understand, I want you to 

9 tell me so I can explain it to you. 

10, 

11 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay? In addition, if there is something you 

12 don~t want to answer, just tell me. 

13 ORTIZ-ABREGO: Yeah. 

14 JUDD: Okay? If you want to take a break at any time, 

15 just tell 'me. 

16 ORTIZ-ABREGO: How long will we be here for? 

17 JUDD: Oh, probably not more than two hours. 

18 ORTIZ-ABREGO: Yeah. 

19 JUDD: And if you want to stop talking to me at any point 

20 and leave, just tell me. 

21 

22 

23 

24 

25 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay? Good. How are you today? 

ORTIZ-ABREGO: So-so. Not that great. 

JUDD: Not that great? I'm sorry to hear that. 

ORTIZ-ABREGO: I'm not that ill either. 
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1 JUDD: Okay. Just a second here. Do you what 

2 medications are you on? 

3 

4 

5 

6 

7 

ORTIZ-ABREGO: One, for my blood. That's what they say. 

JUDD: Okay. 

ORTIZ-ABREGO: The other one for depression., 

. JUDD: Okay. 

ORTIZ-ABREGO: One doctor said it was for me to 

8 understand, and the other one said it was for depression. 

9 Here, they say it's,for depression. 

10 JUDD: Okay. So the same medications as you were on when 

11 I saw you on January 9th? 

12 ORTIZ-ABREGO: When was January 9th? That's the day you 

13 came to see me? 

JUDD: Yes. 

ORTIZ-ABREGO: Yeah, the same. 

14 

15 

16 JUDD: Okay, same. Okay, good. So no changes. How's 

17 your appetite? 

18 

19 

20 

21 

22 

ORTIZ-ABREGO: I always eat. 

JUDD: Okay. Any change in your weight? 

ORTIZ-ABREGO: I haven't really noticed. 

JUDD: Okay. Haven't noticed any'changes? 

ORTIZ-ABREGO: Let's see. I don't know if I've gone 

23 down. 

JUDD: Okay. 24 

25 ORTIZ-ABREGO: I went downstairs but it's been a while 
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1 that they weighed me, but they didn't tell me how much. 

2 

3 

JUDD: Okay. Okay. How much sleep are you getting? 

ORTIZ-ABREGO: I haven't noticed how many hours, but I'm 

4 sleeping. 

5 

6 

7 

8 

JUDD: What time 'do you normally go to bed? 

ORTIZ-ABREGO: Two or one. 

JUDD: Okay. And what time do you wake up? 

ORTIZ-ABREGO: In the morning when they are giving food, 

9 but then I go back to bed. 

10 

11 

12 

13 

14 

15 

16 

17 

JUDD: Okay. What time is breakfast? 

ORTIZ-ABREGO: At around six, I think. 

JUDD: Okay. And then you sleep after breakfast? 

ORTIZ-ABREGO: Yeah. 

JUDD: For how long? 

ORTIZ-ABREGO: For a while~ yeah, or maybe more. 

JUDD: Okay. 

ORTIZ-ABREGO: Sometimes I get really sleepy; sometimes I 

18 don't. 

JUDD: Yeah. Do you sleep in the afternoon? 

ORTIZ-ABREGO: No. There's a lot of noise in there. 

JUDD: Yeah. 

ORTIZ-ABREGO: There's a lot of people there. 

JUDD: How many people? 

19 

20 

21 

22 

23 

24 ORTIZ - ABREGO: 19 -- and sometimes they put someone on 

25 the f+oor, so it's 20. 
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1 JUDD: Are there other Spanish-speaking inmates? 

2 ORTIZ-ABREGO: Not right now. Just one. 

3 JUDD: Just one. 

( 
4 ORTIZ-ABREGO: Yeah. Another one. Just two of us. 

5 JUDD: Okay. How is your -- how is your energy? 

6 ORTIZ-ABREGO: I don't feel good, so I don't feel like I 

7 want to do anything. 

8 JUDD: Yeah. 

9 ORTIZ-ABREGO: I just feel I want to be lying down. 

10 JUDD: And has the Celexa helped your mood? 

11 ORTIZ-ABREGO: Well, that one, ~ take it but my head 

12 hurts in the afternoon. My head hurts when I take it. 

13 JUDD: Do you take it in the morning or at night? 

14 ORTIZ-ABREGO: In the morning. 

15 JUDD: Okay. 

16 ORT1Z-ABREGO: After they leave the food, then they come 

17 by at eight or nine. 

1S JUDD: Okay. At one point you said that you had heard 

19 voices. 

20 ORTIZ-ABREGO: Not right now. That was before, one time, 

21 when I went to Western State. 

22 JUDD: Okay. 

23 ORTIZ-ABREGO: Sometimes I couldn't sleep a lot and 

24 sometimes they would give me this pink pill. And when I had 

25 that one,l can't remember anything. Here, sometimes they 

002630 



7 

1 give it to me, too, but it's been days since they have given 

2 me that. 

3 JUDD: So you would have problems with hearing a voice 

4 when you didn't sleep? 

5 ORTIZ-ABREGO: No, sometimes during the day. Sometimes I 

6 would think it was the TV, but no, it wasn't. But it was 

7 when I couldn't sleep. There were days I wouldn't sleep, I 

8 wouldn't get sleepy. Now I feel really sleepy, like tired. 

9 Before, I didn't get sleepy. 

-10 JUDD: Okay. So no problem with the voice or anything 

11 now? 

12 ORTIZ-ABREGO: No. Sometimes when it's quiet I hear this 

13 beep (makes beeping noise), or when it's just quiet and 

14 nobody is making noise, I hear this beep (makes beeping 

15 noise) but that's it. 

16 JUDD: Okay. Do you ever see anything that's not really 

17 there? 

18 ORTIZ-ABREGO: Not so far, I haven't seen anything. 

19 JUDD: So just the voice that you had at one point? 

20 ORTIZ-ABREGO: Yes. But that's been a long time. Not 

21 right now .. 

21 

23 

24 

JUDD: Okay, good. I'm glad to hear that. 

Do you feel nervous a lot? 

ORTIZ-ABREGO: The pills make me nervous. The pills, 

25 they make you nervous. Before I wasn't like that, but now 
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1 here my fingers shake. You know, for being here over 

2 nothing, you know, I have been here for three years over 

3 nothing. And they take me to Western State and they bring 

4 me back. 

S JUDD:. That must be confusing. 

6 ORTIZ-ABREGO: Yeah. And then they say sometimes that 

7 you're going to go home now, but they never take me out. 

8 They say that it's the pills that make you like that. The 

9 hospital . at the school, they say your hands do that if you 

10 take pills. They can tell when you have been taking pills. 

11 JUDD: Okay. Can you tell me what the month, day and 

12 year is right now? 

13 ORTIZ-ABREGO: The year is 2013. The month, I can't 

14 remember. I haven't really looked. 

JUDD: Okay. 15 

16 ORTIZ-ABREGO: I think the day is today is Saturday. 

17 Yeah, because the attorney came yesterday and said that you 

18 ·were coming Saturday. 

19 JUDD: Okay, good. What city are you in? 

20 ORTIZ-ABREGO: In Seattle. 

JUDD: And do you know what state this is? 

ORTIZ-ABREGO: Yes, Washington. 

21 

22 

23 

24 

JUDD: Okay, good. Do you get a chance to watch much TV? 

ORTIZ-ABREGO: I just -- I can't. I don't understand 

25 English. They only put stuff in English. 

002632 



9 

JUDD: Okay, so ... 1 

2 ORTIZ- ABREGO: I don't understand what they're saying on 

3 TV. They're speaking very fast. 

4 JUDD: Sure, I understand. Can -- do you know anything 

5 that's going --'can you tell me anything that's going on in 

6 the world, any kind of news or· anything? ' 

7 ORTIZ-ABREGO: No, I don't know about that, what's 

8 happening. 

9 JUDD: Okay. All right. You haven't heard anything, 

10 huh? 

11 

12 

ORTIZ-ABREGO: No, I don't know what's going on. 

, JUDD: Okay, got it. I'm going to ask him to repeat 

13 three words for me. This will be the hardest question I 

14 give you today. The words are: Fruit, comb and justice. 

15 ORTIZ-ABREGO: Yeah. , 

16 

17 

18 

JUDD: Can you repeat those back? 

ORTIZ-ABREGO: Fruit, comb and justice. 

JUDD: Good. I'm going to ask for them a little bit 

19 later so try to remember them. 

20 ORTIZ-ABREGO: Yeah. 

21 

22 

23 

24 

25 

JUDD: Okay, thank you. But not too long. 

ORTIZ-ABREGO: Yeah. 

. JUDD: Okay, good. How is Cora doing. 

ORTIZ-ABREGO: My wife? 

JUDD: Yes. 
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. ORTIZ-ABREGO: Well, she's not well. 1 

2 JUDD: Okay. I'm stirry to hear that. How often do you 

3 talk to her? 

ORTIZ-ABREGO: She always comes in. 

JUDD: Okay. . 

ORTIZ-ABREGO: On Sundays only. 

JUDD: On Sundays? 

ORTIZ-ABREGO: Yeah. 

4 

5 

6 

7 

8 

9 

10 

11 

JUDD: Okay. Do you talk to her on the telephone also? 

ORTIZ-ABREGO: Sometimes, not all the time. 

JUDD: Okay. And you said she's not well. What's 

12 happening? 

13 ORTIZ-ABREGO: She's not well because I'm here and she's 

14 alone with the kids. 

JUDD: How are the kids doing? 15 

16 ORTIZ-ABREGO: They seem to be okay -- it's the boy that 

17 doesn't seem to be okay. 

18 JUDD: Alexander? 

19 ORTIZ-ABREGO: Yeah. 

20 JUDD: Yeah. 

21 ORTIZ-ABREGO: No, it was better before when we were 

22 together. And every time he comes, he starts crying. 

23 

24 

25 

JUDD: He misses his dad. 

ORTIZ-ABREGO: Yeah. 

JUDD: Yeah. So she comes every Sunday? 
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ORTIZ-ABREGO: Yeah. 

JUDD: Okay. And what's your daughter's name? 

ORTIZ-ABREGO: Alexa. 

JUDD: · Alexa. 

ORTIZ-ABREGO: I have a picture here. 

.JUDD: Really? 

ORTIZ-ABREGO: Yeah. 

JUDD: How old is Alexa now? 

11 

1 

2 

3 

4 

5 

6 

7 

8 

9 ORTIZ-ABREGO: As long as.I have been here, that's how 

10 old she is. And I told the attorney to come, you know, and 

11 my wife was at the hospital, and they cut her open right 

12 here. 

13 

14 

15 

16 

17 

JUDD: Okay. So about three? 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. How's Alexa doing? 

ORTIZ-ABREGO: Well, she looks fine. 

JUDD: She looks fine. Is Cora working now? 

18 ORTIZ-ABREGO: At the time when she came, she said she 

19 wasn't working. Right now, I don't know. 

20 

21 

JUDD: Okay. 

ORTIZ-ABREGO: She will come tomorrow. 

22 JUDD: Because I remember in the past that she was 

23 working, I believe at Swedish hospital? 

24 

25 

ORTIZ-ABREGO: Who? 

JUDD: Cora. 

002635 



1 

2 

12 

ORTIZ-ABREGO: What do you mean, working? 

JUDD: She had a -- I rBmember that -- I believe she had 

3 gotten a job. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ORTIZ-ABREGO: Where? 

JUDD: At Swedish hospital. 

ORTIZ-ABREGO: No. 

JUDD: No? 

ORTIZ-ABREGO: No, she ' has never worked there. 

JUDD: Okay, maybe I'm mistaken. 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. 

ORTIZ-ABREGO: She worked, but at a gym. 

JUDD: Oh, at -- when was -

ORTIZ-ABREGO: She would , clean the gym. 

JUDD: When was that? 

ORTIZ-ABREGO: She has always worked there. 

JUDD: Oh, really? 

ORTIZ-ABREGO: For many years. 

JUDD:' Okay. 

ORTIZ-ABREGO: And then she didn't work there anymore 

21 because they wanted her to work nights, and ' then she didn't 

22 work anymore. 

ORTIZ-ABREGO: Okay. 

ORTIZ-ABREGO: Because she has the kids. 

23 

24 

25 JUDD: Yeah, yeah, of course. So do you know when she 
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1 stopped working at the gym? 

2 ORTIZ-ABREGO: I was out until she had my daughter. And 

3 she was pregnant, that's when she didn't go anymore. 

4 

5 

'6 

7 

8 

9 

JUDD: Okay. So what happened that you're here in jail? 

ORTIZ-ABREGO: Because my cousin is telling lies. 

JUDD: Okay. Which cousin? 

ORTIZ-ABREGO: A cousin named Daisy. 

JUDD: Okay. What are the lies that she is saying? 

ORTIZ-ABREGO: Who knows? Some pJople say one thing; 

10 others say other things. I think before they were saying 

11 that I had touched her, but then some other people say that 

12 I raped her, but then other people say that I raped three 

13 kids in Western State. I don't know what -- I have never 

14 

15 . 

16 

17 

18 

done anything to anybody. Raped three cousins or your 

cousin, that's what they say. Every day, they were 

bothering me every day for months. And I kept saying, no, I 

don't understand [inaudible]. 

You know, and then they say, no, you did it, you're 

19 laughing. That's why you did it. And then if I cry, then 

20 they say, you did it because you're crying. You know, so 

21 you can't do anything because anything you say they will say 

22 you did it because you're laughing, anything. 

23 And I said, I didn't do anything, nor do I know what 

24 you're talking about because it's the truth. I have never 

25 done anything to anybody. 
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JUDD: who is "they"? 

ORTIZ-ABREGO: Who? 

14 

1 

2 

3 

4 

JUDD: Well, you said "they" say I raped -

ORTIZ-ABREGO: So at the hospital, they said say that I 

5 raped three of my cousin's kids. 

6 JUDD: Okay. So it was Western State. 

7 ORTIZ-ABREGO: Si [speaking direct.ly] . 

8 JUDD: Okay, okay. That's what I was trying to 

9 understand. 

10 ORTIZ-ABREGO: Who put you here, they said, how did you 

11 get here? 

12 Well, the attorney was the one who told me to come, you 

13 need to come. Otherwise, they're going to put you in jail. 

14 And I said, well, why? I haven't done anything, I don't 

15 understand. 

16 And they would say, if you haven't done anything, then 

17 come, don't be scared. 

18 

19 

JUDD: Okay. 

ORTIZ-ABREGO: So I came with my kids, my with my 

20 daughter. I haven't done anything to anybody. So they were 

21 sitting there, you know, that lady, the judge is the same --

22 and the other man, the other man, he is the same one, too. 

23 This is the other attorney, the one they say is mine? 

24 That's another one, because before it was a woman. And her 

25 name was Anna Samuel. And she would call my wife, she's the 
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1 one who called my wife, because one day we were eating and 

2 she called her and she said asked if I was there. 

3 And she said, yes, he's here, why? And then she just 

4 satd that and then she hung up. 

5 JUDD: Okay. So I need you to slow down for just a 

6 moment. Yeah, I know it's pretty emotional for you. So you 

7 need to help me understand. 

8 So who is your attorney now? 

9 ORTIZ-ABREGO: ·· I don't know the name because it's in 

10 English, I haven't been able to learn it. I just can't 

11 

12 

13 

14 

15 

16 

retain his name. 

JUDD: Okay, but he came -_ . 

ORTIZ-ABREGO: But I have a card here. 

JUDD: Okay; He came to see you yesterday. 

ORTIZ-ABREGO: Yeah. 

JUDD: And now, is he is he trying to help you? 

17 ORTIZ-ABREGO: Well, he says he's good, that he can help 

18 me. 

JUDD: Okay. 19 

20 ORTIZ-ABREGO: But who knows? I don't know who's helping 

21 me or who is not. They don't get me out, so I don't know. 

22 One time, the attorney,· woman, said, you're going to be here 

23 for a year. Then she said two years I will be here. Now 

24 it's been three years .. Nobody gets me out. Nobody says 

25 any -- nobody says anything. I don't know what to do. What 
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1 can I do? They say I'm crazy. I'm not crazy. 

2 

3 

JUDD: No, I don't think anybody thinks you're crazy. 

ORTIZ-ABREGO: I told everybody that I'm not crazy. That 

4 I don't understand, that's something else. Because of where 

5 I grew up, not because I'm crazy. 

JUDD: Yeah. 6 

7 ORTIZ-ABREGO: ADd how I grew up, that's why . There was 

8 no light where I grew up, nothing. There is no TV or 

9 anything. That's why I don't understand it. It's not 

10 because I'm crazy. 

11 JUDD: Okay. So are they saying that this occurred when 

12 you lived.with Daisy? 

13 

14 

15 

16 

ORTIZ-ABREGO: Yeah, that's what they say. 

JUDD: Okay. So this has been a long time ago. 

ORTIZ-ABREGO: From what? 

JUDD: Well, when they say that he touched one of his 

17 cousins or raped one of his cousins. 

18 ORTIZ-ABREGO.: I haven't raped anybody. That's a lie. I 

19 haven't touched anybody or anything, not even touched or 

20 anything. I'm not like that. I haven't been raised like 

21 that. 

22 

23 

24 

JUDD: Yeah. 

ORTIZ-ABREGO: I have never been touching anybody. 

JUDD: No, I understand that. I'm just trying t6 

25 understand when you said that they lied about you, when 
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1 was '-- when did they say that it occurred? 

2 ORTIZ-ABREGO: I don't know what they said. 

3 JUDD: Okay. 

4 ORTIZ-ABREGO: They say it was when I lived there, that's 

5 what they say. 

6 JUDD: Okay. 

7 ORTIZ-ABREGO: Many years ago, they say. 

JUDD: Yeah. 8 

9 ORTIZ-ABREGO: I haven't done anything to anybody. They 

10 'say that I left because of that. I didn't leave because of 

11 that. I left because I got together with my wife, but I 

12 didn't go for any other reason. You know, you can ask my 

13 wife. She's the one who knows well. She knows. She's not 

14 lying either. If she knew, she would have told them 

15 already. But she knows it's a lie. She knows everything is 

16 a lie. 

17 Me too, if I had done anything, I would have said 

18 something already. 

19 JUDD: Sure. So when you -- they say that you left 

20 because of this. 

21 ORTIZ-ABREGO: That's what the attorney said. Or this 

22 attorney, I don't remember. 

JUDD: Okay. 23 

24 ORTIZ-ABREGO: They told me so many things, I don't know 

25 who said it, but somebody said 
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JUDD: Somebody said that. 1 

2 ORTIZ-ABREGO:. I think it was this attorney, but I don't 

3 remember. 

4 JUDD: Didn't you move back in at some point, also? 

ORTIZ-ABREGO: Where? 

JUDD: With Daisy. 

5 

6 

7 

8 

ORTIZ-ABREGO: Not since I left for my wife. I have been 

[inaudible] until they put me here in jail. I was still 

9 living with my wife always. We have never left each other. 

10 JUDD: Yeah. No, I thought thqt you and your wife moved 

11 back in for a short period of time after you initially left. 

12 ORTIZ-ABREGO: Where? 

13 JUDD: With Daisy. 

ORTIZ-ABREGO: No. 14 

15 JUDD: No, okay, so I'm mistaken. So you met your wife 

16 about that time? 

17 ORTIZ-ABREGO: When I was living at Daisy's, I already 

18 met my wife. 

19 

20 

JUDD: Okay. 

ORTIZ-ABREGO: And she would go visit me over there, 

21 because I was living there with my brother. But Dai~y 

22 didn't want her to come over. 

JUDD: Okay. 23 

24 ORTIZ-ABREGO: And then after that, I was there for a few 

25 days, and then I left. 
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JUDD: Okay. 1 

2 ORTIZ-ABREGO: With my. wife, she took me to a room in 

3 this house where she was living at --

4 JUDD: Right. ~ 

5 ORTIZ-ABREGO: Where, I think with her boss that she 

6 worked for. 

JUDD: That was in Wallingford. 

ORTIZ-ABREGO: Yeah. 

7 

8 

9 JUDD: Do you have any idea why Daisy would say something 

10 like this? 

11 ORTIZ-ABREGO: I don't know why. I never told anything; 

12 that's what's weird. They never said anything [inaudible]. 

13 So I don't understand. You know, that's because I don't 

14 . understand what they're asking me. I have no idea. I have 

15 never been told anything, and I have gone by there with my 

16 wife, you know. They never said anything. 

17 

18 

19 

JUDD: So no idea why she might say something like this? 

ORTIZ-ABREGO: No. 

JUDD: Okay. Do you remember talking to the police at 

20 all? 

21 ORTIZ-ABREGO: Which police. 

22 JUDD: When they talked to you about what Daisy said. 

23 ORTIZ-ABREGO: Well, one time, one claimed to be a polise 

24 officer, came to the house. And he said -- well, that day I 

25 had lost a child, and we were going to bury him. And. he 
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1 arrived and he said he wanted to see me. 

2 And I said, what for? 

3 I have to talk to you. 

4 About what, I said. Why don't -you tell me right now? 

5 He said, no, and then he left, and he gave me a card and 

6 he said to go there. I remember that's what he said. And I 

7 went. 

8 

9 

JUDD: Did you have to take time off from work? 

ORTIZ-ABREGO: Yes, I didn't go to work one time, and I 

10 went to him to see what was going on. 

11 

12 

13 

14 

15 

16 

JUDD: I'm sorry. You said you lost a child? 

ORTIZ-ABREGO: Yeah. 

JUDD: You had a child that passed away? 

ORTIZ-ABREGO: Yes, because it died in my wife's tummy. 

JUDD: Oh, I'm sorry to hear that. 

ORTIZ-ABREGO: It was really little still. Who knows 

17 why? 

18 JUDD: So this was -- she was pregnant after Alexander 

19 but before Alexa? 

20 

21 

22 

23 

24 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay, okay. I'm sorry to hear that. 

ORTIZ-ABREGO: Yeah. 

JUDD: That must have been very painful for you. 

ORTIZ-ABREGO: Oh, he was really small, not that much. 

25 He wasn't alive yet. 
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1 JUDD: You went to -- so you went to see the police the 

2 next day? 

3 ORTIZ-ABREGO: I don't remember the day. 

4 JUDD: Yeah. 

5 ORTIZ-ABREGO: I don't remember anymore, but did I go see 

6 him? Yeah. 

7 JUDD: Do you remember what you talked about? 

8 ORTIZ-ABREGO: Everything? I don't remember everything, 

9 but he did say a few things. He went inside like that, and 

10 he put some wires like that, like that right there, wires. 

11 And then he put one on my finger like that. I remember 

12 that. 

13 

14 

15 

16 

17 

18 

19 

JUDD: Mm-hmm. 

ORTIZ-ABREGO: And he was asking many things. 

JUDD: Did they speak to you in Spanish? 

ORTIZ-ABREGO: Si (speaking directly]. Yeah. 

JUDD: S '? l. Okay. And did you go home that night? 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. At some point then you started going to 

20 court? 

21 ORTIZ-ABREGO: Well, they were sending· paper and that,a 

22 green paper. And they would, "Come." A month later they 

23 would tell me to come on the paper, but it isn't that place 

24 they take to me to today. It's farther up, it was the 12th 

25 floor, I recall. There was another attorney there, a lady. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

And I would come, because they would say I should come and 

they wouldn't put me in jail so I would come. 

And later, like a year later, I kept coming and then they 

asked -- assigned me another attorney, so I came for a 

another whole year. And I kept saying, why do I need to 

keep coming? I've told you I haven't done anything. 

And they kept saying, you must come, they're going to put 

you in jail otherwise. 

One time, they put me in here for a little bit and then 

they took me through a door later, so I don't understand. 

They just made me put my fingers down like that and then 

they took me ·out through a door that was there. And then I 

think I kept coming after, but I don't remember anymore. 

JUDD: Were the were the green papers or the sheets 

that they gave you in Spanish? 

ORTIZ-ABREGO: No. 

JUDD: No. 

ORTIZ-ABREGO: No, they were in English. 

JUDD: English? 

ORTIZ-ABREGO: It would just show a date when I needed to 

21 come. 

22 JUDD: Okay, okay. So nothing else other than just a 

23 date and time? 

24 

25 

ORTIZ-ABREGO: Yeah, just a little paper. 

JUDD: How did you get from home to the courthouse? 
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23 

ORTIZ-ABREGO: I think that Cora would drop me off. I 

2 don't remember. I would come 

3 JUDD: You were dropped 

4 

5 

6 

ORTIZ-ABREGO: Or maybe a bus, I don't remember. 

JUDD: You were driving? 

ORTIZ-ABREGO: But I came, I came. 

7 JUDD: Okay, okay. And do you remember a lady wearing a 

8 black robe? 

ORTIZ-ABREGO: The lady th~y call "judge"? 

JUDD: Yes. 

ORTIZ-ABREGO: Yeah, there was one of them here. 

JUDD: One of them here, okay. What--

9 

10 

11 

12 

13 ORTIZ-ABREGO: But it wasn't that lady. It was another 

14 lady. 

15 JUDD: Okay. And what did -- do you remember what she 

16 did? 

17 ORTIZ-ABREGO: Well, they would never tell me anything, 

18 you know, and sometimes I wouldn't even go in. And I would 

19 just be given this paper, and then it would say I need to 

20 come this day, and I would ask again, but why? I kept 

21 asking. 

22 They kept saying, you've got to come back, otherwise they 

23 go get you at home. 

24 And I would say, well, why? And then, you know, I just 

25 said -- they told me I had to come so I kept coming for two 
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1 years, I kept coming and coming, and they didn't even 

2 every month. 

3 JUDD: So you had an attorney? 

4 ORTIZ-ABREGO: It was a woman. 

5 JUDD:, It was ,a woman. That was Anna Samuel. 

6 ORTIZ-ABREGO: Before I had another lady, but I don't 

7 remember her name. 

8 JUDD: And then now you have got a male attorney. 

9 ORTIZ-ABREGO:' Si [speaking directly]. Yeah. 

JUDD: Si, okay; So did -- what did they try to do? 

ORTIZ-ABREGO: Like what? 

10 

11 

12 JUDD: Well, so, were they there to help you? Were they 

13 there to -- what were they doing? 

14 ORTIZ-ABREGO: You know, I don't know what they were 

15 doing. They would just tell me to come and I would come. 

16 You know, they would just say, come; otherwise they're going 

17 to put you in jail. 

18 And I would say, but why, I never did anything. 

19 And they would say, if you didn't do anything, then come. 

20 So I would come. 

21 JUDD: Okay. 

22 ORTIZ-ABREGO: And one time I came and they took me to 

23 the other court and they sat me there. I came 'with my son 

24 because my wife was 'at the hospital then. They were just 

25 talking and they did some things, but I don't understand 
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1 about those things. What were they doing? I don't know. 

2 JUDD: But you went through a trial. 

3 

4 

ORTIZ-ABREGO: They say it's a trial where there's those 

12 people? 

5 JUDD: Yeah. Okay. Tell me about that. Tell me what 

6 you remember about that. 

7 ORTIZ-ABREGO: Well, there were 12 people there. I 

.8 didn't count them, but they say it's 12 people. 

9 

10 

JUDD: Okay. 

ORTIZ-ABREGO: And then there was that same man from 

11 before, that man that they say that he's an attorney but 

12 he's bad. And my attorney who . they say was my attorney. 

13 And the lady, the judge, she has always been the same one. 

JUDD: Okay. 14 

15 ORTIZ-ABREGO: You know, and then I went there every day 

16 for like three weeks [inaudible] pick me u~, and I would ask 

17 them, why do I need to come every day? 

18 And then, you know, they said, you must come, come 

19 tomorrow, come tomorrow, every day. So I would come. 

20 JUDD: . Okay. So you said that there was an attorney 

21 there. And you said he was a bad attorney. 

22 ORTIZ-ABREGO: They say he's bad. At the hospital they 

23 also say there's a good one and a bad one. 

24 JUDD: A good one and a bad one. What did the bad one do 

25 or 
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ORTIZ-ABREGO: I didn't really ,pay attent'ion to what they 

2 were saying. 

3 JUDD: Why do you -- why is he -- what makes you think 

4 that he is bad? 

5 ORTIZ-ABREGO: Well, I don't know. I don't know if he's 

6 bad. Everybody says he's bad. 

7 JUDD: Why do they say he's bad? 

8 ORTIZ-ABREGO: Because everybody says they put you -- he 

9 puts you in jail. 

10 JUDD: Ah. And then you have your attorney. 

11 ORTIZ-ABREGO: Yeah. 

12 

13 

JUDD: And she or he was good? 

ORTIZ - ABREGO: Who knows? I don't know. They didn't 

14 tell me anything. They were just doing things there. And I 

15 told them, I don't know about these things. Many people 

16 were there and --

17 JUDD: Yeah, it's confusing, I know. What did-- why did 

18 they say that the attorney was good? 

19 ORTIZ-ABREGO: You know, the hospital they say there's a 

20 good one and a bad one. The good one is the one. who's there 

21 with you, they say. 

22 JUDD: Okay. So the good one is supposed to help you? 

23 

24 

25 

ORTIZ-ABREGO: Yeah, that's what they say. 

JUDD: And you said there was a judge who was the same. 

ORTIZ-ABREGO: Yeah. 

002650 



JUDD: Was she good or bad? 

'ORTIZ-ABREGO: I don't know that. 

JUDD: Okay . What did she do'? 

27 

ORTIZ-ABREGO: Nothing. She was just sitting there. 

JUDD: Okay. 

1 

2 

3 

4 

5 

6 ORTIZ-ABREGO: I never saw her doing anything. She was 

7 just sitting there. 

JUDD: Okay. 8 

9 

10 

ORTIZ-ABREGO: Then she would talk there with the others. 

JUDD: Okay. When you were at the hospital, what did 

11 they say the judge did? 

12 ORTIZ-ABREGO: He said, like, well -- he said to me that 

13 he is the one that is in charge. 

,14 

15 

16 

17 

JUDD: Okay. 

ORTIZ-ABREGO: That she's the one in charge there. 

JUDD: Okay. Can you tell me in charge of what? 

ORTIZ-ABREGO: Well, she is in charge of everybody 

18 [inaudible]. 

19 

20 

JUDD: Okay. 

ORTIZ-ABREGO: ' And all of that. You have got to be 

21 sitting there. If you talk, they're going to get you out of 

22 there, they say. 

23 

24 

JUDD: Yeah, yeah. And then the 12 people? 

ORTIZ-ABREGO: Well, they were sitting there. They 

25 ,'weren't doing anything. They were just looking. They were 
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1 just sitting. 

2 JUDD: Just sitting there. What did they say the 12 

3 people did when you were at the hospital? 

4 ORTIZ-ABREGO: They say that they decide if you did 

5 something or if you didn't. 

6 JUDD: Okay. So they're the ones that decide if you did 

7 something or didn't do something? 

8 ORTIZ-ABREGO: Yeah, that's what they say. 

9 JUDD: Okay. 

10 ORTIZ-ABREGO: But they don't know anything. They don't 

11 know lies they're being told, because I didn't do anything. 

12 I know I didn't do anything. The attorney said they were 

13 [inaudible]. And then, why, because I didn't -- and they 

14 say because of your color, they put you there. I don't 

15 know. That's what she says. I don't know. That's what she 

16 said when they put me in here. 

17 I asked, why did you put me in here? Because I didn't 

18 know about all of that. 

19 And she said, the 12 people put you in here, and it 

20 wasn't me. 

21 And why, you know, why? I didn't do anything. You told 

22 me that I was going to go horne, that to come here. 

23 Yes, but because of your color they put .you there. 

24 That's what she said. 

25 JUDD: Is that Ms. 
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1 ORTIZ-'ABREGO: And then after that, I went to the 

2 hospital and I told the judge I wasn't crazyw J didn't even 

3 know what the hospital was. And she said, you're going to 

4 the hospital where there's, you know, crazy people, and then 

5 they took me there. They took me several times. I don't 

6 even remember how many times, three or four times, but I did 

7 go several times. 

8 JUDD: That must have been really confusing. 

9 ORTIZ-ABREGO: I don't understand. I don't understand. 

.10 I don't feel crazy. If I don't understand, that's something 

11 different but Ilm not crazy. My mother was crazy, but you 

12 couldn't get clese to. her because she would just hit you. 

13 JUDD: And she 

14 

15 

16 

17 

18 

ORTIZ-ABREGO: That's a real crazy person. 

JUDD: And she killed all the ducks. 

ORTIZ-ABREGO: Yeah. 

JUDD: Yeah. 

ORTIZ-ABREGO: She would take them outside. And they 

19 weuld take us eutside fer us net to. sleep there. One time 

20 she hit me with a bonk right here. She said that I was the 

21 devil. That's why we didn't sleep there. We would go out 

22 to ·the woods and sleep under the coffee plants. 

23 JUDD: It's safer. 

ORTIZ-ABREGO: Yeah. 24 

25 JUDD: Okay. I forgot the next question I was going to 
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1 ask. Give me just -- give me just a moment. 

2 

3 

Okay. So the 12 people sent you here4 

ORTIZ-ABREGO: That's what the attorney says. I don't 

4 really know. 

5 JUDD: Okay. 

6 ORTIZ-ABREGO: That's what she says. 

7 JUDD: Okay. So they think they must have thought 

8 that you did something to your cousin. 

9 ORTIZ-ABREGO: Who knows? I don't know what they 

10 thought. 

JUDD: Okay. And you have been here for three years? 

ORTIZ-ABREGO: Yeah. 

JUDD: And then at the hospital, also? 

11 

12 

13 

14 ORTIZ-ABREGO: They take me there and they bring me here, 

15 you know, here and there and here and there. 

16 JUDD: Did they talk to you -- so you're saying that you 

17 didn't do it. 

18 

19 

ORTIZ-ABREGO: No. 

JUDD: Okay. You are saying that you did not touch 

20 anybody or rape anyb.ody. 

ORTIZ-ABREGO: No, I haven't raped or touched anyone. 21 

22 JUDD: Okay, okay. And s~did you do you understand 

23 that that means that you're saying that you are not guilty? 

24 

25 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. And if you were to say that you were 
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1 guilty, what would that mean? 

2 ORTIZ-ABREGO: Guilty means that you did it. That's what 

3 the hospital said. They always ask me that, too: Are you 

4 guilty or not guilty? 

JUDD: Okay. 5 

6 ORTIZ-ABREGO: And they say you're guilty because you're 

7 here. And I say, why? Guilty of what? I don't know. 

8 That's what I don't understand. But they put me in here 

9 based on a bunch of lies because I [inaudible] the people 

10 who are lying is them, and then they put me in here. I 

11 don't understand. 

12 Maybe other people did things, but not me. I haven't 

13 been raised like that, grown up like that. You can ask 

14 anybody, anybody who knows me. I never drank. To say that 

15 I was drinking, I never do ~rink. No drugs, I've never used 

16 drugs. I don't use cigarettes, either. I don't smoke. 

17 JUDD: So because they thought you were guilty, is 

18 that -- I'm sorry. Because they thought you were guilty, is 

19 that why you came to jail? 

20 ORTIZ-ABREGO: The attorney says it's because of my 

21 color, that's what she says. They put you in there because 

22 of your color, she said~ But I don't know. They didn't say 

23 anything. They just took me from there and they brought me 

24 in here. 

25 JUDD: Okay. 
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ORTIZ-ABREGO: What I remember is that from there they 

2 brought me in here. That's what I remember. 

3 JUDD: Okay. What did tpey teach you at Western State 

4 about what happens to somebody who is guilty? 

5 ORTIZ-ABREGO: They say that if you do something, they 

6 put you in jail, they say. 

7 JUDD: Okay. 

8 ORTIZ-ABREGO: You know, I haven't done anything and I'm 

9 in here, in jail, and that's what I don't understand. · How? 

10 How is that? I'm telling them I'm not lying. 

11 JUDD: No, I understand that. And if you are found not 

12 guilty, what did they say happens? 

13 ORTIZ-ABREGO: Then you go home, they say. 

JUDD: Okay. Are you okay? 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. I know this is hard. 

ORTIZ-ABREGO: I also have a cold. 

14 

15 

16 

17 

18 JUDD: Oh, I'm sorry to hear that. I think we all have 

19 .had colds. 

20 Okay. So if you are found not guilty, you go home? 

21 

22 

ORTIZ-ABREGO: Yeah, that's what they say. 

JUDD: And they say that if you're found guilty, what 

23 happens? 

24 ORTIZ-ABREGO: That they take you to jail, they say. 

25 JUDD: Jail. Do you get along with your attorney okay? 
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1 ORTIZ-ABREGO: Not so good. I don't speak a lot of 

2 English, . whenever he ask me ... 

JUDD: Is he nice to you? 

ORTIZ-ABREGO: Yes, he's a good person. 

JUDD: Okay. Does he come with a translator? 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. Do you feel comfortable talking to him? 

ORTIZ-ABREGO: Yeah., 

3 

4 

5 

6 

7 

8 

9 JUDD: Okay. Do you feel like, that you can tell your 

10 attorney anything that you want? 

ORTIZ-ABREGO: Yeah. 11 

12 

13 

14 

15 

16 

17 

JUDD: Okay. And does he answer your questions? 

ORTIZ-ABREGO: Sometimes I ask him, when am'I going home? 

JUDD: And he doesn't answer that. 

ORTIZ-ABREGO: No, he says he doesn't know, he says. 

JUDD: Okay. How about other questions? 

ORTIZ-ABREGO: Well, I just tell him I want to go home 

18 and that L don't understand all of this. Now, maybe they 

19 think I understand everything, that they think I'm crazy, 

20 and I said that I'm not crazy, you know, that I don't 

21 understand bec~use of the way I've been raised I have never 

22 been in [inaudible]. I have never been in those things, 

23 you know. 

24 One time I was in Tacoma in jail. You know, I went one 

25 time and, you know, the attorney was there and he got me 
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lout. And there was a friend who sold drugs, who was living 

2 at Daisy's. And he said, let's go out for the ride, and so 

3 I went with him. I had just gotten heie. And.he sold drugs 

4 and they were already looking for him. And they came like 

5 that, but I wasn't selling drugs or anything. I've never 

6 sold drugs. I didn't even know about that. The one who was 

7 selling was him. But I was with him that day so they also 

8 got me. 

9 JUDD: So they arrested you, too? 

10 ORTIZ-ABREGO: Yeah,' they took me to jail . I was there 

11 for a few days, and then they got me out. 

12 JUDD: I think you were there for ten days? 

13 ORTIZ-ABREGO: I don't remember how many days, but not 

14 that many. 

15 JUDD: In 2006, you also were contacted by the police. 

16 Do you remember that? 

17 ORTIZ-ABREGO: How? What do you mean? 

18 JUDD: The girl that lived next door said something. 

19 ORTIZ-ABREGO: Yeah. 

20 JUDD: Tell me about that. 

21 ORTIZ-ABREGO: Yeah, she said that I had touched her, 

22 too, that I had raped her. That's a lie. I didn't touch 

23 her. She would always come in. And she was -- she would 

24 say, I want chaka, chaka. And I would tell her, no, I have 

25 my wife. And I don't speak a lot of English, and she's 
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1 white. And she would say, I want chaka, chaka. But, no, I 

2 don't want anything. 

JUDD: Mm-hmm. 3 

4 ORTIZ-ABREGO: And that day she went in there and she sat 

5 on the sofa and she would do like this to herself and she 

6 would open up, and-- but I didn't even touch her because I 

7 didn't want any problems with my wife. She was .saying 

8 things, but I don't want to talk about it. I didn't want to 

9 talk about that because I already told everything to the. 

10 police about that. 

11 JUDD: Yeah. 

12 ORTIZ-ABREGO: What happened there, you know [inaudible]. 

13 I told them the whole truth. 

14 

15 

JUDD: Yeah, I know. She said that you raped her. 

ORTIZ-ABREGO: I don't recall what she said that had 

16 happened, but I think she said that I rape her. She's 

17 lying. She's lying. That's a lie. I was working. That 

18 was the day before I was at home and I had the door open, 

19 and she came inside and she closed the door. And after that 

20 my son was there, too. 

21 And then the next day, I went to work and then my wife 

22 called me and said there's an officer here looking for you. 

23 And I said why, why? 

24 He says that you raped that one over there, the neighbor. 

25 I said, I didn't rape anybody. 
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1 And she said, well, come over", come over right now and 

2 fix it because I don't know about this. 

3 And I went home quickly, and then there was an officer 

4 there and he asked me things, and I told him how everything 

5 was. 

6 JUDD: What does "rape" mean? Can you describe to me 

7 what, when you use the word "rape," what you believe that 

8 means? 

9 ORTIZ-ABREGO: Well, rape would be when you have sex, 

10 maybe. 

11 JUDD: Okay. And if somebody accuses you of that, is 

12 that a serious -- is that serious? 

13 ORTIZ-ABREGO: Well, yeah, I would say so. 

14 JUDD: Okay. And what happens to people that are 

15 convicted of rape? 

ORTIZ-ABREGO: Who l\nows? I don't know what happens. 

JUDD: Well, is it a crime? 

ORTIZ-ABREGO: What is a crime? 

JUDD: Is rape a crime? 

ORTIZ-ABREGO: Well, they say so. 

JUDD: Okay. 

ORTIZ-ABREGO: If you do that, yeah. 

JUDD: Okay. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ORTIZ-ABREGO: But if you haven't done anything, no. 

JUDD: Sure. What happens to people -- what do they say 
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1 happens to somebody who has committed a crime? 

2 ORTIZ-ABREGO: They put them in jail. 

3 JUDD: Okay. Yeah. In 2006 I know that you -- she made 

4 the accusation, but they found evidence that supported 

5 your -- what you were saying. 

6 ORTIZ-ABREGO: I tell the truth about [inaudible]. I 

7 don't lie. She was the one who gave me papers all the time, 

8 she would send me letters. I gave the police all the 

9 letters, everything she would send me. 

10 JUDD: Right. 

11 ORTIZ-ABREGO: I kept telling her not to bother me 

12 because I have my wife and my children. You k~ow, one time 

13 I was lying dpwn like that, and then when I felt it, it was 

14 her, somebody was touching'me. And it was her. She came 

15 into my horne, and I told her to go outside. 

16 JUDD: You remember this pretty well then? 

17 

18 

ORTIZ-ABREGO: Yeah. 

. JUDD: Yeah. Okay. And you remembered the -- what 

19 happened in 2000 when you went to jail? 

ORTIZ-ABREGO: What do you mean, jail? 

JUDD: You were in jail in 2000. 

ORTIZ-ABREGO: When they brought me here? 

JUDD: No, no, no, no. , In Tacoma. 

20 

21 

22 

23 

24 ORTIZ-ABREGO: 'I have only been in jail once, and today 

25 I'm here. That's twice. 
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1 JUDD: Okay. 

2 ORTIZ-ABREGO: One time is when I was with that friend 

3 who was selling drugs. 

4 JUDD: Right. And what I'm asking is, you remember what 

5 happened then; 

6 ORTIZ-ABREGO: About what, who? . 

7 

8 

9 

10 

JUDD: About your friend selling drug~. 

ORTIZ - ABREGO: Well, they put me in jail. 

JUDD: Where- -

ORTIZ-ABREGO: I hadn't done anything. I told the 

. 11 officer I don't know about thii. 

12 

13 

JUDD: Yeah. 

ORTIZ-ABREGO: It was my friend who was selling, but I 

14 didn't even know he sold. He said that he worked. 

15 JUDD: Yeah, yeah. And where did they say that he was 

16 selling drugs? 

17 ORTIZ-ABREGO: Who knows? I don't know where. He never 

18 told me. 

19 JUDD: Do you remember where you were when you were 

20 arrested? 

21 

22 

23 

24 

25 

ORTIZ-ABREGO: Yeah. 

JUDD: Where was that? 

ORTIZ-ABREGO: On the street. We were walking. 

JUDD: Oh, okay. In Tacoma? 

ORTIZ-ABREGO: Yeah. 
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JUDD: Was that the first time you had been in jail? 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. 

ORTIZ-ABREGO: I was there once for Immigration. 

5 JUDD: Immigration, I'm sorry. Yeah. And that was for 

6 how long? 

7 ORTIZ-ABREGO: It was a long time ago; I don't remember. 

S JUDD: ~kay. S6 actually you have been in jail -- this 

9 is the third' time? 

10 

11 

ORTIZ-ABREGO: Yeah. 

JUDD: Okay. So Immigration and then Tacoma and then 

12 here? 

13 

14 

15 

16 

ORTIZ-ABR~GO: Yeah. 

JUDD: Okay, okay. And you want to go home. 

ORTIZ-ABREGO: Yeah. 

JUDD: If -- no, nothing. Give me just a second. 

17 So have they -- you said a couple of times that you were 

18 going to -- they said that you would be here for a year or 

19 maybe two years? Do you have any idea how long that you may 

20 be in jail? 

ORTIZ-ABREGO: No. 21 

22 JUDD: Okay. When you were in the in your trial, did 

23 you testify? Did you get on the stand? 

24 

25 

ORTIZ-ABREGO: What do you mean, "stand"? 

JUDD: Okay. Did you talk to the jury? 
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ORTIZ-ABREGO: I didn't talk to anybody. 1 

2 JUDD: Okay. So you didn't -- your lawyer didn't ask you 

3 any questions in front of the judge and the jury? 

4 ORTIZ-ABREGO: Who knows? I don't recall if they asked 

5 me or not. 

6 

7 

8 

9 

JUDD: Okay. 

ORTIZ-ABREGO: Nobody told me to talk or anything. 

JUDD: Okay, okay. So nobody told you to talk? 

ORTIZ-ABREGO: No . 

10 JUDD: Okay. Okay. I don't think that I have any more 

11 questions at this point. Do you have any questions that I 

12 can answer? 

13 

14 

15 

ORTIZ-ABREGO: I don't know. 

JUDD: Okay. 

ORTIZ-ABREGO: .1 don't know what to say. 

16 JUDD: Okay. Good. I think that I have pretty much -- I 

17 am pretty much done. 

18 ORTIZ-ABREGO: Yeah. 

19 JUDD: Yeah, okay. Good. We're going to go ahead and 

20 conclude. It's 4:32, and thank you for talking to me. 

21 ORTIZ-ABREGO: Yeah. 

22 

23 

24 

25 

JUDD: Good to get that over with, huh? 

ORTIZ-ABREGO: Yeah. 

JUDD: Thank you for talking to me. 

(Conclusion of interview) 
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2 STATE OF WASHINGTON 
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10 to the best of my knowledge and ability; that I am not a 

11 relative or employee of any attorney or counsel employed by the 

12 parties hereto, nor financially interested in its outcome. 

13 

14 

15 

16 

IN WITNESS WHEREOF, I have hereunto set my hand and 

seal this day of 2013. 

17 

18 

19 NOTARY PUBLIC in and for 

20 the State of Washington, 

21 residing at Lynnwood. 

22 My commission expires 4-27-14. 

23 

24 
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No. '1 

A person commits the crime of rape of a child when the person 

has sexual intercourse with a child. 

In addition to its ordinary meaning, sexual intercourse means 

any act of sexual contact between persons involving the sex organs 

of one person and the mou~h or anus of another. 



No. L 

The defendant has been charged with a crime. The defendant is 

presumed innocent. This hearing, however, has nothing whatsoever 

to do with a finding of' guilt or innocence on that charge. This 

. hearing is to determine , whether the defendant is incompetent or 

competent to stand trial on the crime charged. 

A defendant is incompetent when he lacks the capacity to 

understand the nature of the proceedings against him or to assist 

in his own defense as a result of a mental disease or defect. 

To prove that the defendant is competent, the state must 

establish either that the defendant has the capacity to understand 

the nature of the proceedings and the capacity to assist in his 

own defense, or that the lack of these capacities is not the 

result of a mental disease or defect. 



No. -1-

In order for the defendant to be determined to be competent, 

he must have the capacity to have a basic "understanding of the 

proceedings" against him. The requirement that he have the 

capacity to "assist in his own defense" is a minimal requirement. 

Competency to stand trial is essential to ensure fundamental 

fairness. 

"Understanding the nature of the proceedings" means that the 

defendant must have the ability to have a rational as well as 

factual understanding of the proceedings against him. This 

includes the capacity to understand that he can plead guilty or 

proceed to trial, to choose whether to testify or not, and to 

appreciate his peril. 

"Assisting in his own defense" means that he has sufficient 

present ability to consult with his lawyer with a reasonable 

degree of rational understanding. 

To be competent, the defendant need not be able to choose or 

suggest trial strategy, help to form defenses, or even be able to 

recall past events. He is also not required to be able to decide 

which witnesses to call, to decide whether or how to cross examine 

witnesses, or to challenge witnesses. 

In reaching your determination, you may consider the 

defendant's appearance, demeanor, conduct, personal and family 

history, past behavior, and medical, psychological, and 

psychiatric opinions. You also may consider whether the defendant 

can recall and relate past facts, understand the roles of the 



judge, jury, defense attorney and prosecuting attorney, and 

appreciate the possible outcomes of a trial. You also may consider 

any other factor that reasonably bears on whether the defendant 

can rationally assist his attorney. 



No. )0 

. The defendant is presumed to be incompetent. The State has 

the burden of proving the defendant is competent by a 

preponderance of the evidence. The defendant has no burden of 

proving that his is incompetent. 

Preponderance of the evidence means that you must be 

persuaded, considering all the evidence in the case, that it is 

more probably true than not true. 

If you find that the State has established that the defendant 

is competent by a preponderance of the evidence, it will be your 

duty to return a verdict of "competent" to stand trial. On the 

other hand, if you find that the State has not established that 

the defendant is competent, it will be your duty to return a 

verdic;t of "incompetent" to stand trial. 

! 
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