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L. INTRODUCTION.

Ever since Initiative 692 was passed in 1998, RCW Chapter
69.51A has governed the field of medical marijuana, defining who
qualified as an authorized patient or provider, establishing an affirmative
defense to criminal prosecutions, and providing statewide protections for
patients and providers. The definitions, and the protections afforded to
those patients and providers, have always been exclusively governed by
state law.

In 2011, the Legislature debated and passed SB 5073, which would
have created an extensive regulatory system whereby the State would
license and regulate the production, processing and dispensing of medical
marijuana. One of the bill’s sections authorized the formation of
collective gardens, which were excluded from the licensing and regulatory
scheme. Former Governor Gregoire vetoed the sections that would have
created the State-run system, but not the collective gardens section.

This appeal involves the City of Kent’s ban on collective gardens,
which conflicts with multiple state laws and the legislative purpose and
intent of Chapter 69.51A, and which penalizes conduct the Legislature has
declared is not a crime and should not be subjected to criminal penalties or
civil consequences. The City banned collective gardens in spite of its own

acknowledgement that collective gardens were allowed by state law.



Neither statutory language nor legislative intent authorized the City to ban
collective gardens and impose civil and criminal penalties for participating
in them.
II. ASSIGNMENTS OF ERROR.
A. ASSIGNMENTS OF ERROR.
I. THE SUPERIOR COURT ERRED BY
DISMISSING APPELLANT SARICH FOR LACK
OF STANDING.
2 THE SUPERIOR COURT ERRED BY DENYING
APPELLANT’S MOTION FOR SUMMARY
JUDGMENT.
3 THE SUPERIOR COURT ERRED BY
GRANTING THE CITY OF KENT’S MOTION
FOR SUMMARY JUDGMENT.
4, THE SUPERIOR COURT ERRED BY
GRANTING THE CITY OF KENT’S MOTION
FOR A PERMANENT INJUNCTION.
B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR.
1. Whether the superior court erred by concluding
Appellant lacked standing to challenge the City of Kent’s ordinance where
his rights and legal relations were affected by the ordinance, the courts
have relaxed the standing requirement in declaratory judgment actions,
and the ordinance applied to non-residents? (Assignment of Error #1)

2. Whether RCW 69.51A.140 delegates legislative

authority over collective gardens to cities, where collective gardens are not



mentioned in the statute, the only state law governing collective gardens,
RCW 69.51A.085, makes no reference to local jurisdictions, laws or
regulations, and there is no evidence the Legislature intended to delegate
such authority? (Assignments of Error #2 and 3)

3. Whether RCW 69.51A.140 authorizes cities to ban
collective gardens allowed by RCW 69.51A.085? (Assignments of Error
#2 and 3)

4. Whether the Legislature has preempted the field of
medical marijuana, either expressly or by necessary implication?
(Assignments of Error #2 and 3)

5. Whether the City’s ordinance, which prohibits
anyone from operating or participating in a collective garden, conflicts
with RCW 69.51A.085, which states persons “may” operate collective
gardens in the State of Washington? (Assignments of Error #2 and 3)

6. Whether the City’s ordinance conflicts with RCW
69.51A.085 where it imposes additional conditions upon collective
gardens not mentioned in the statute and eliminates other portions of the
statutory language? (Assignments of Error #2 and 3)

Z Whether the City’s ordinance, which subjects
collective garden participants to criminal penalties and civil consequences,

conflicts with state law, which states the medical use of cannabis in



accordance with Chapter 69.51A is not a crime, and which precludes
imposition of such penalties on patients or providers for their medical use
of cannabis? (Assignments of Error #2 and 3)

8. Whether the City’s ordinance unconstitutionally
eliminated the affirmative defense established by Chapter 69.51A?
(Assignments of Error #2 and 3)

9. Whether the superior court erred by issuing a
permanent injunction against Appellant where there were plain, speedy
and adequate remedies at law and the City failed to meet the applicable
standard? (Assignment of Error #4)

IlI. STATEMENT OF THE CASE.

A. A Very Brief History of Medical Marijuana in Washington
State.

In 1998, Washington voters approved Initiative 692, later codified
as RCW Chapter 69.51A, which authorized qualified patients and
providers to produce, use and possess marijuana for medical purposes.
The chapter defined who could qualify as a patient or provider, required
that qualified patients receive an authorization to use marijuana from a
qualified health care professional, and provided an affirmative defense to
criminal prosecutions. Chapter 69.51A was amended in 2007 and 2010;

however, no statute made any mention of local jurisdictions or local laws.



B. The Passage and Partial Veto of SB 5073 and Its
Aftermath.

In 2011, the Legislature passed SB 5073 (enacted as Chapter 181,
Laws of 2011), which would have created an extensive regulatory system
whereby the State would license and regulate the production, processing
and dispensing of medical marijuana.' CP 231-275 (“Appendix A” to
Appellant’s Brief). The bill, entitled “AN ACT Relating to medical use of
cannabis,” would have authorized the Department of Health to issue
licenses for the production, processing and dispensing of medical
marijuana. Fifty of the bill’s 58 sections would have created new statutes.
Other than adding a new section to the Public Records Act, Chapter 42.56,
and a new section authorizing the University of Washington to study the
medical benefits of cannabis, Chapter 28B.20, all of the bill’s sections
either amended an existing statute, or created a new section, within
Chapter 69.51A.2

On April 29, 2011, then-Governor Gregoire vetoed 36 sections,
including all the provisions that would have established the licensing and
regulatory scheme. The effect of the Governor’s action was to leave a

confusing patchwork of statutes, some of which reference sections that

As both “marijuana” and “cannabis” have been used in Chapter 69.51A, both
terms are used interchangeably in this brief.

By contrast, recently-enacted 1-502, which pertained to the recreational use of
marijuana, did not amend or affect any statute within RCW 69.51A.



were never enacted into law and entities that do not exist. For instance,
several current statutes refer to a voluntary State registry which does not
exist because the Governor vetoed the sections that would have created the
registry. Two of the enacted sections, Section 403 and Section 1102, are
at the core of the underlying action.

Section 403, now codified as RCW 69.51A.085, dealt exclusively
with collective gardens, and provided:

(1) Qualifying patients may create and participate in collective
gardens for the purpose of producing, processing, transporting, and
delivering cannabis for medical use subject to the following
conditions:

(a) No more than ten qualifying patients may participate in a single
collective garden at any time;

(b) A collective garden may contain no more than fifteen plants per
patient up to a total of forty-five plants;

(c¢) A collective garden may contain no more than twenty-four
ounces of useable cannabis per patient up to a total of seventy-two
ounces of useable cannabis;

(d) A copy of each qualifying patient's valid documentation or
proof of registration with the registry established in *section 901 of
this act, including a copy of the patient's proof of identity, must be
available at all times on the premises of the collective garden; and
(e) No useable cannabis from the collective garden is delivered to
anyone other than one of the qualifying patients participating in the
collective garden.

(2) For purposes of this section, the creation of a "collective
garden" means qualifying patients sharing responsibility for
acquiring and supplying the resources required to produce and
process cannabis for medical use such as, for example, a location
for a collective garden; equipment, supplies, and labor necessary to
plant, grow, and harvest cannabis; cannabis plants, seeds, and
cuttings; and equipment, supplies, and labor necessary for proper



construction, plumbing, wiring, and ventilation of a garden of
cannabis plants.

(3) A person who knowingly violates a provision of subsection (1)
of this section is not entitled to the protections of this chapter.

*Reviser's note: The section creating a registry, 2011 ¢ 181 § 901,
was vetoed by the governor.
Section 403 was the only portion of SB 5073 that made any
mention of collective gardens.
Section 1102, now codified as RCW 69.51A.140, provided, in
relevant part:
(1) Cities and towns may adopt and enforce any of the following
pertaining to the production, processing, or dispensing of cannabis
or cannabis products within their jurisdiction: Zoning
requirements, business licensing requirements, health and safety
requirements, and business taxes. Nothing in chapter 181, Laws of
2011 is intended to limit the authority of cities and towns to
impose zoning requirements or other conditions upon licensed
dispensers, so long as such requirements do not preclude the
possibility of siting licensed dispensers within the jurisdiction. If
the jurisdiction has no commercial zones, the jurisdiction is not
required to adopt zoning to accommodate licensed dispensers.
Almost immediately, a din of confusion erupted with respect to
whether Section 1102 applied to collective gardens. Some local
jurisdictions believed, as Appellant contends, that it was only intended to
apply to the proposed State-licensed producers, processors and dispensers,

and not to collective gardens. Others, like the City of Kent, believed it

was a blanket authorization to legislate and regulate collective gardens.



Many others candidly expressed they did not know and enacted

moratoriums on collective gardens, essentially “punting” the issue until

the Legislature clarified the law - clarification which never materialized.

This confusion was expressed in a June, 2011 Risk Management Bulletin

issued by a law firm representing the Washington Cities’ Insurance

Authority (“WCIA”). CP 444-453.% Of note in the Bulletin, the authors

opined (CP 451-52; Section 3, p.8-9) (emphasis in original):

Should local jurisdictions get involved in the zoning, regulation
or licensing of “collective gardens?”

* * *

There does not appear to be any express authority or provision
in the new act that would allow the outright banning of
collective gardens by local jurisdictions.

Sec. 401 [si(:]4 of the act directly empowers qualified users to start
and maintain collective gardens. This would appear to preempt
local authorities from doing outright bans on collective gardens on
private property. Likewise, local jurisdictions could not ban
individual qualified patients or their providers from cultivation of
medical marijuana/cannabis on private property or at their homes
so long as they have the proper documentation and limit their
possession to 15 plants or 24 ounces of useable cannabis.

As a result of the confusion, collective gardens, as well as a

number of profit-oriented dispensaries purporting to be collective gardens,

began sprouting up across the state, and cities and counties scrambled to

w

As the Bulletin was written by a law firm, it does not have the force of law.
Appellant does not adopt or agree with other portions of the Bulletin’s analysis,
but presents it to demonstrate the confusion about SB 5073, as well as the City
of Kent’s notice of its admonition against banning collective gardens.

Section 403.



either embrace or reject them. This confusion still exists today, as cities
like Kent ban collective gardens, cities like Seattle embrace them by
taxing them and issuing business licenses (Seattle Ordinance 123661),
cities like Olympia impose moratoriums against new collective gardens
while allowing pre-existing ones to continue (Olympia Ordinance 6851),
and other cities enact and re-enact moratoriums or allow collective
gardens to operate subject to a variety of restrictions. The present appeal _
involves Kent’s complete ban on collective gardens.

C: The Passage of Kent Ordinance 4036.

In 2011, the City received more than one warning that cities could
not ban collective gardens. In addition to the WCIA bulletin, another
attorney consultant warned Kent that banning collective gardens was
“risky” because SB 5073 “appears to allow collective gardens” and a ban
could result “in a pre-emption lawsuit.” CP 97.

In spite of these admonitions, on June 5, 2012, the City of Kent
passed Ordinance 4036 (hereinafter “the ordinance”), which was entitled,
in relevant part, “AN ORDINANCE . . . specify[ing] that medical
cannabis collective gardens are not permitted in any zoning district within
the city of Kent.” CP 222-229 (a copy of the ordinance is attached as
“Appendix B”). The ordinance, which specifically targeted collective

gardens, admitted (Recital B):



Section 69.51A.085 RCW allows “qualifying patients” to create
and participate in “collective gardens” for the purpose of
producing, processing, transporting, and delivering cannabis for
medical use, subject to certain conditions.

The ordinance asserted that RCW 69.51A.140 “delegates
authority” to cities to adopt and enforce zoning restrictions for the
production, processing or dispensing of medical cannabis within their
jurisdictions (Recital C), and that the City was exercising “the authority
granted pursuant to state law” by enacting the ordinance (Recital E).

| Section One of the ordinance amended the Kent City Code
(“KCC”) by creating a new section, KCC 15.02.074, which defined a
collective garden. The code section differed from RCW 69.51A.085 in
severﬁl respects: (a) although state law subjected collective gardens to
five enumerated conditions, KCC 15.02.074 imposed additional
conditions; namely, the requirement that separate areas for growing,
processing and delivering marijuana be part of the same premises and
located on the same parcel or lot, and that only one collective garden could
be located on a single tax parcel, KCC 15.02.074 (F)-(G); (b) it eliminated
RCW 69.51A.085(2) and (3), including (3)’s willfulness requirement and
reference to the protections afforded by Chapter 69.51A; and (c) it

eliminated the opening language of RCW 69.51A.085(1), which stated,

“Qualifying patients may create and participate in collective gardens. . .”

10



Section Two of the ordinance prohibited collective gardens from
all zoning districts, thereby prohibiting anyone from establishing a
collective garden within the city limits, and declared that any violation
could be enforced under KCC Chapter 1.04. KCC 1.04.030 makes each
day, or portion thereof, the KCC is violated a separate violation and each
violation a misdemeanor, meaning that anyone who established or
operated a collective garden within the city limits could be imprisoned for
up to 90 days for each day of operation. The effect of the ordinance was
that (1) collective gardens were banned within the city limits; and (2)
anyone forming, operating or participating in a collective garden was
subject to civil penalties and imprisonment.

The ordinance made no mention of, or reference to, Chapter
69.51A’s affirmative defense, or to any other defense to a charge instituted
pursuant to KCC 1.04.030. In fact, RCW 69.51A’s affirmative defense is
not mentioned anywhere in the City Code. The apparent result of this
combination of laws was that collective garden operators and their
members could be imprisoned for up to 90 days per day of operation based
on no more than a showing that they had operated or participated in a

collective garden within the city limits.

11



D. The Legal Challenge to Kent Ordinance 4036.

On the day Ordinance 4036 was passed, several pro se plaintiffs,
including Mr. Sarich, sued the City in King County Superior Court. CP 1-
18.° As set forth in the Amended Complaint (CP 19-34), the plaintiffs
either already operated a collective garden within the city limits (Tsang) or
were in the process of establishing and/or participating in collective
gardens within the city limits (Sarich). CP 20, 25.

The Complaint asserted that state law allowed qualified persons to
form and participate in collective gardens, that the City’s ordinance was in
conflict with RCW 69.51A.085 and the Washington Constitution, and that
the Legislature did not authorize the City’s action. CP 21-22. Plaintiffs
sought a declaratory judgment that (a) the ordinance violated state law and
the state constitution, and was therefore void, and (b) the City lacked
authority to prohibit collective gardens. CP 23. The plaintiffs also sought
a writ of mandamus to compel the City to vacate the ordinance and a writ
of prohibition to prohibit any future bans. The City’s Answer admitted
that RCW 69.51A.085 allowed collective gardens, CP 665 (YB.4), and that

its ordinance prohibited collective gardens, CP 660 (3.3).

The plaintiffs also named additional parties as defendants, who were dismissed
at summary judgment. The dismissals of the other defendants are not
challenged in this appeal.

12



After numerous motions, declarations and other pleadings were
filed by the respective parties, cross-motions for summary judgment were
heard on October 5, 2012. The superior court denied the plaintiffs’ motion
for summary judgment and granted the City’s motion for summary
judgment. CP 558-62.

The court also issued a permanent injunction, albeit without
findings of fact. CP 553-54. The injunction was not limited to Mr. Tsang,
who had been operating a collective garden in Kent, but applied to all the
plaintiffs, prohibiting them from taking any actions that might constitute
“future non-compliance with Ordinance 4036.”

After the court summarily denied the plaintiffs’ motion for
reconsideration, the plaintiffs appealed the superior court’s orders to this
Court, and simultaneously sought direct review by the Supreme Court. In
December, 2012, the Supreme Court issued a temporary stay, based on the
apparent conflict between the ordinance and RCW 69.51A.085. In June,
2013, the Supreme Court declined direct review and returned the matter to
this Court.

IV.  SUMMARY OF ARGUMENT.

The Uniform Declaratory Judgments Act has broad application and

is liberally construed. Since Appellant’s rights and legal relations were

affected by the ordinance, and since standing requirements are relaxed in

13



declaratory judgment actions, the court erred by concluding he lacked
standing.

As shown by the plain language of RCW 69.51A.085, as well as
the fact that it is the only statute that mentions collective gardens, the
Legislature viewed collective gardens as distinct from the proposed State-
licensed entities. The language and purpose of SB 5073 demonstrate the
intent of RCW 69.51A.140 was to provide authority over State-licensed
producers, processors and dispensers (entities which do not exist due to
the former Governor’s partial veto), not collective gardens. The
Legislature did not delegate legislative authority over collective gardens to
local jurisdictions, and certainly did not authorize cities like Kent to ban
the same entities it authorized.

The field of medical marijuana has historically been the exclusive
province of state law. RCW 69.51A.085, the only state law which
mentions collective gardens, permits collective gardens, and makes no
reference to them being subject to local laws or regulations. Chapter
69.51A’s “Purpose and Intent” section expresses the intent to facilitate
access to medical marijuana without fear of civil or criminal penalties.
There is no room for concurrent jurisdiction and state law preempts the

field of collective gardens.

14



The City acknowledged in its ordinance that RCW 69.51A.085
allowed collective gardens, but then prohibited those same entities. The
ordinance also defined collective gardens in a manner that contradicted
state law, eliminated important portions of state law, and imposed criminal
and civil penalties for conduct which is permissible under state law,
apparently with no affirmative defense.

By banning collective gardens, eliminating entire sections of state
law, and subjecting collective gardens participants to criminal sanctions
and civil consequences, the ordinance conflicts with the language of RCW
69.51A.085 and the intent of Chapter 69.51A. Therefore, it violates
Article XI, Section 11 of the Washington Constitution.

V. ARGUMENT.

A. DE NOVO STANDARD OF REVIEW.

Whether an ordinance is reasonable, local, or conflicts with a
general law for purposes of Article XI, Section 11 of the Washington
Constitution is purely a question of law subject to de novo review. See

City of Seattle v. Williams, 128 Wn.2d 341, 346-47, 908 P.2d 359 (1995).

De novo review also governs statutory construction, Nelson v. Appleway

Chevrolet, Inc., 160 Wn.2d 173, 179, 157 P.3d 847 (2007), as well as

orders granting or denying summary judgment, Macias v. Saberhagen

Holdings, Inc., 175 Wn.2d 402, 282 P.3d 1069, 1073 (2012).

15



B. THE SUPERIOR COURT ERRED BY CONCLUDING
APPELLANT LACKED STANDING TO CHALLENGE
THE ORDINANCE.

The superior court’s conclusion that Mr. Sarich lacked standing to
challenge the City’s ordinance failed to account for the nature of the relief
being sought in the action, the language and liberal construction of the
Uniform Declaratory Judgments Act (UDJA), and corresponding case law.

RCW 7.24.010 authorizes the courts “to declare rights, status and
other legal relations whether or not further relief is or could be claimed.”
RCW 7.24.020 further provides, in relevant part:

A person ... whose rights, status or other legal relations are

affected by a statute, municipal ordinance, contract or franchise,

may have determined any question of construction or validity
arising under the instrument, statute, ordinance, contract or
franchise and obtain a declaration of rights, status or other legal
relations thereunder.

Declaratory procedure “is peculiarly well suited to the judicial
determination of controversies concerning constitutional rights and, as in
this case, the constitutionality of legislative action or inaction.” Seattle
School Dist. No. 1 of King County v. State, 90 Wn.2d 476, 490, 585 P.2d
71 (1978). The Legislature intended that the UDJA be applied liberally.

Nelson v. Appleway Chevrolet, Inc., supra, at 185; RCW 7.24.120

(UDJA’s purpose “is to settle and to afford relief from uncertainty and
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insecurity with respect to rights, status and other legal relations; and is to
be liberally construed and administered™).

Standing requires a party to demonstrate (1) that it falls within the
zone of interests that a statute or ordinance protects or regulates and (2)
that it has or will suffer an injury in fact, economic or otherwise, from the
proposed action. American Traffic Solutions, Inc. v. City of Bellingham,
163 Wn.App. 427, 432-33, 260 P.3d 245 (Div. 1 2011) (quoting Nelson v.

Appleway Chevrolet, Inc., supra). When ruling on a motion to dismiss for

lack of standing, the courts “must accept as true all material allegations of
the complaint, and must construe the complaint in favor of the

complaining party.” Warth v. Seldin, 422 U.S. 490, 501, 95 S.Ct. 2197,

45 L.Ed.2d 343 (1975). This is consistent with the liberal construction
mandated by Washington’s civil rules. CR 8(f) (“All pleadings shall be so
construed as to do substantial justice”); CR 1 (civil rules “shall be
construed and administered to secure the just, speedy, and inexpensive
determination of every action”).

The Complaint, which Mr. Sarich personally signed, stated: (1) the
individual plaintiffs “have suffered specific and particular harm,” CP 22-
23; (2) that their right to form and participate in collective gardens was

affected by the controversy, CP 21-23; and (3) that “each of them are
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involved in the process of establishing and/or joining collective gardens in
the City of Kent, and are adversely impacted by the decision,” CP 25.
Standing does not require that a person violate the law in order to
challenge it; rather, the plaintiff must demonstrate it had “or will” suffer
an injury in fact, economic or otherwise. Construing the complaint in Mr.
Sarich’s favor, he was in the process of establishing and/or participating in
a collective garden in the City, an action which the City’s ordinance
prohibited and made subject to both civil (economic) and criminal
penalties. His participation in a collective garden certainly fell within the
zone of interests the ordinance targeted. Although he did not reside in
Kent, that did not deprive him of standing to challenge the ordinance,
whose application was not limited to city residents, but applied to non-
residents participating in collective gardens within the city limits. His
standing was further supported by Mr. Tsang’s declaration (see CP 557):
This Ordinance adversely impacts the [sic] myself and the other
plaintiffs because it completely bans collective gardens in the City
of Kent, and we all intended to associate in this lawful manner
within the City limits of Kent. . .
The UDIJA allows any person whose “rights, status, or other legal
relations are affected” by an ordinance to challenge it. Appellant’s

statutory right to participate in a collective garden and his legal relations

with other members of the garden were affected by the ordinance. In
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declaratory judgment actions, “[p]ast unrealistically strict considerations
of ‘standing’ have been eroded thus permitting broader factual ‘interests’

to give rise to standing.” Seattle School Dist. No. 1 of King County at

493. In light of Warth and the broad application of RCW 7.24.020, the
Court should conclude the dismissal for lack of standing was erroneous.
Furthermore, for over 40 years, it has been well-established that,
even if the issue of standing is debatable, the Washington courts will
address the issues if they “involve significant and continuing matters of

public importance that merit judicial resolution.” American Traffic

Solutions at 433; accord Farris v. Munro, 99 Wn.2d 326, 330, 662 P.2d

821 (1983) (addressing challenge to state lottery even though plaintiff
lacked standing, explaining, “[w]here a controversy is of serious public
importance and immediately affects substantial segments of the population
and its outcome will have a direct bearing on the commerce, finance,
labor, industry or agriculture generally, questions of standing to maintain
an action should be given less rigid and more liberal answer”); Seattle

School Dist. No. 1 of King County at 490 (“[w]here the question is one of

great public interest and has been brought to the court's attention with
adequate argument and briefing, and where it appears that an opinion of

the court will be beneficial to the public and to other branches of the
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government, the court may exercise its discretion and render a declaratory
judgment to resolve a question of constitutional interpretation™).

This appeal involves significant issues of public importance,
immediately affects substantial segments of the population (medical
marijuana patients and providers), and has a direct bearing on commerce
and agriculture. Since the state laws at issue apply throughout
Washington, the issues presented in this case affect anyone operating, or
planning to operate, a collective garden, as well as any patients who obtain
their medical marijuana from a collective garden. Whether state law
allows counties and cities to ban collective gardens is an issue of public
importance which impacts patients and providers throughout the state.

Declaratory relief should be provided where there is uncertainty
about a law’s application, and the parties and the public will benefit from
“clarification of the applicable constitutional and statutory provisions.”

Seattle School Dist. No. 1 of King County at 490. In addition to the UCIA

Bulletin quoted supra, which was issued to Kent and other cities to
address the statewide confusion, the City of Kent’s Supreme Court brief
conceded, “[t]here has been a significant amount of uncertainty throughout
Washington” about SB 5073’s application. Brief of Respondent (3/18/13)
at p.6; see also CP 143. Given the Legislature’s inaction since 2011, it

should be beyond dispute that the parties in this appeal, the 39 counties
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and countless cities throughout Washington, and the public will benefit
from clarification of the applicable statutory and constitutional provisions
involved in this action.

Finally, the City’s claim that the plaintiffs lacked standing to
challenge the ordinance was incongruous with its request for an
injunction. Moreover, if the plaintiffs somehow lacked standing to
challenge the ordinance when they filed the action, they certainly have
standing now that they are permanently enjoined from taking any action
that might violate that ordinance, with the attendant threat of civil and
criminal penalties. For all the reasons set forth above, the Court should
conclude Appellant had standing and decide this appeal on the merits.

C. CITIES DO NOT POSSESS LEGISLATIVE
AUTHORITY OVER COLLECTIVE GARDENS.

The Court Must Give Effect to a Statute’s Plain
Language.

When interpreting a statute, the court must first look to its
language. State v. Jones, 168 Wn.2d 713, 722, 230 P.3d 576 (2010);

Cerrillo v. Esparza, 158 Wn.2d 194, 201, 142 P.3d 155 (2006). If a statute

is clear on its face, “its meaning is to be derived from the language of the

statute alone.” Kilian v. Atkinson, 147 Wn.2d 16, 20, 50 P.3d 638 (2002).

Where “the plain language of a statute is unambiguous and legislative

intent is apparent, [the courts] will not construe the statute otherwise.”
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Anthis v. Copland, 173 Wn.2d 752, 756, 270 P.3d 574 (2012); Cerrillo at

201. An unambiguous statute is not subject to statutory construction and
the courts have “declined to add language to an unambiguous statute even
if it believes the Legislature intended something else but did not
adequately express it.” Kilian at 20.

Courts may employ tools of statutory construction to ascertain its
meaning only if the statute is ambiguous. A statute “is ambiguous if it can
be reasonably interpreted in more than one way, but it is not ambiguous
simply because different interpretations are conceivable.” Id. at 20-21.

Courts “may not read into a statute matters that are not in it and
may not create legislation under the guise of interpreting a statute.” Id. at
21. As explained below, the plain language does not authorize the City’s
ban on collective gardens.

2 5 SB 5073 Distinguished Collective Gardens from
Licensed Producers and Dispensers.

SB 5073 made clear distinctions between “collective gardens™ and
“licensed” producers and dispensers. The two types of entities were not
only defined and addressed in different sections, théy were also treated
very differently.

Section 201, which was intended to amend RCW 69.51A.010

-

(RCW 69.51A’s definition section), contained definitions of “dispense,’
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“licensed dispenser,” “licensed processor of cannabis products,” “licensed
producer,” “processing facility,” and “production facility.” These terms,
and their grammatical variations, are the same terms used in Section
1102(1) [RCW 69.51A.140] and numerous other sections pertaining to the
State-licensed entities. By contrast, collective gardens were defined and
addressed in one, and only one, section: Section 403 [RCW 69.51A.085].

According to SB 5073, the only way to become a licensed
producer, processor or dispenser was to obtain a license from the
Department of Health.® See Section 701. However, as a result of the
Governor’s partial veto, no licenses were issued, nor will any be issued, by
the department. Thus, because there is no such thing as a Department-
issued license, there is no such thing as a licensed producer, licensed
processor or licensed dispenser. Those entities simply do not exist under
state law. Had the Governor signed the bill as passed, the law would have
given cities legislative authority over those State-licensed businesses.
However, there was no such intent in the case of collective gardens.

The two most important distinctions between collective gardens
and the State-licensed entities were: (1) a separate law was created for
collective gardens; and (2) collective gardens were excluded from the

State licensing framework. Had the law been signed as passed, “licensed

. The licenses to be issued pursuant to [-502 will be issued by a different agency,

the Liquor Control Board.
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dispensers” would have been required to obtain licenses from the
Department of Health; collective gardens had no such licensing
requirement. [f the Legislature had intended to treat collective gardens the
same way as the licensed businesses, it would not have created a section
exclusively dealing with them and excluded them from the licensing
requirement.

A further distinction between the two types of entities is provided
by their nature. As reflected in the statute, collective gardens are a form of
resource pooling by their members to provide medical marijuana among
the limited number of contributing members. See RCW 69.51A.085(1)(e)
(no useable cannabis may be delivered to anyone who is not a patient and
garden member). By contrast, the licensed dispensers would have been at
the end of the State-run retail chain with potentially unlimited customers.

3. RCW 69.51A.085 Makes No Reference to Local
Laws or Jurisdictions.

The Legislature addressed, and imposed five specific conditions
on, collective gardens in Section 403. The list is exhaustive; there is no
reference to any other conditions or indication that “other applicable” rules
or regulations would apply. Applying the principle of expressio unius est
exclusion alterius, the enumeration of the five conditions means there are

no other conditions or requirements for collective gardens.
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RCW 69.51A.085 makes no reference to compliance with - or non-
compliance with - applicable local laws or regulations; the statute is self-
contained. It is worth noting that none of the earlier versions of Section
403 made any reference to local laws or jurisdictions either. As explained
more fully in D.1, infra, the fact that RCW 69.51A.085 only refers to the
enumerated conditions, and makes no reference to local laws or

jurisdictions, means that it does not grant authority to local governments.

See Bellingham v. Schampera, 57 Wn.2d 106, 113-14, 356 P.2d 292
(1960) (statute’s reference to “violations of the provisions of this title”
referred to state statutes, not municipal ordinances, so it did not grant
legislative power to the cities).

RCW 69.51A.085 — the only law which addresses collective
gardens - contains no language whatsoever that would grant cities or
counties legislative authority over collective gardens. See discussion, D.1,
infra. Thus, not only is there no positive grant of authority, the absence of
any reference to local governments or laws in RCW 69.51A.085 precludes
any possible authority.

4. RCW 69.51A.140 Does Not Delegate Legislative

Authority Over Collective Gardens to Local
Jurisdictions.

As the Supreme Court explained over 50 years ago, “a municipal

corporation, being but a creature of the state, derives its existence, powers,
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used in the vetoed regulatory scheme — “production, processing and
dispensing” — further confirms that Section 1102 was dependent on the
vetoed sections which defined the terms and spelled out the rights and
obligations of the licensed entities.

In this regard, it is significant that the only context in which the
phrase “producer, processor or dispenser” — or one of its grammatical
variations - was used in SB 5073 was in reference to the State-licensed
entities. See Sec. 301, 412, 801, 802, 804, 901, 902. In fact, Parts VIII
and IX of the Act specified their provisions applied to “LICENSED
PRODUCERS, PROCESSORS, AND DISPENSERS” (capitals in
original).

The plain language of RCW 69.51A.140 shows the Legislature
intended to give local governments legislative authority over those
dispensaries the State would have licensed pursuant to the law’s regulatory
scheme. However, the Legislature did not intend to allow local
governments to regulate and impose additional conditions on collective
gardens. Had that been the intent, the Legislature could easily have
included “collective gardens” in Section 1102 or included a reference to
Section 1102 in Section 403. By its language, the authority set forth in the

statute only extends to “dispensers.” Since collective gardens do not
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and duties from the legislative body of the state.” City of Tacoma v.

Taxpavers of Tacoma, 49 Wn.2d 781, 796, 307 P.2d 567 (1957). A city,

therefore, lacks power to legislate in a particular area absent a grant or

delegation of such power by the Legislature. Sundquist Homes, Inc. v.

Snohomish County Public Utility Dist. No. 1, 140 Wn.2d 403, 410, 997

P.2d 915 (2000) (municipal authorities cannot exercise powers except
those expressly granted, or those necessarily implied from granted
powers). If there is a doubt as to whether a power is granted to a
municipal corporation, it must be denied. Port of Seattle v. Washington
Utilities and Transp. Commission, 92 Wn.2d 789, 794-95, 597 P.2d 383
(1979).

A legislative grant to local governments may not be implied in the
absence of language in the statute. For example, in Schampera, the Court
refused to find a legislative grant of power to revoke driver’s licenses for
violations of city ordinances because the statute at issue only gave
municipal judges concurrent authority over violations of Title 46 (phrased
in the statute as “this title”), which did not include municipal codes.
Schampera at 113-14.

A first class city’s power to legislate “ends when the legislature
adopts a law concerning a particular interest, unless the legislature has left

room for concurrent jurisdiction.” Heinsma v. City of Vancouver, 144
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Wn.2d 556, 560, 29 P.3d 709 (2001); Lenci v. City of Seattle, 63 Wn.2d
664, 669, 388 P.2d 926 (1964). When “the state’s interest is paramount or
joint with the city’s interest, the city may not enact ordinances affecting
the interest unless it has delegated authority.” Heinsma at 560; Massie v.
Brown, 84 Wn.2d 490, 492, 527 P.2d 476 (1974). As explained in Section
D.1, infra, the Legislature did not leave room for concurrent jurisdiction
over collective gardens. As evidenced by the history of Chapter 69.51A,
the State’s interest in medical marijuana is paramount.

While the Section 1102 mentions the ability of cities to adopt
zoning, taxing and licensing requirements, the language demonstrates the
section cannot be read in isolation. When read in pari materia, it is
evident that this section was a part of the extensive regulatory system the
bill sought to create, and was intended to apply to those entities that would
have been licensed by the State to produce, process or dispense cannabis.

Section 1102 refers to imposing conditions or requirements upon
“licensed dispensers.” That term, which as explained previously, has no
meaning in Washington law due to the Governor’s partial veto, is used
three separate times. The City must concede the second and third
sentences of RCW 69.51A.140(1), which comprise more than half the
statutory text, were only intended to apply to the proposed State-licensed

entities. The fact that the first sentence uses the same three-word phrase
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“dispense,” RCW 69.51A.140 does not delegate legislative authority over
them.

In order to uphold the ordinance as authorized by state law, the
Court would have to add “collective gardens” to the language of RCW
69.51A.140, even though the Legislature chose to omit collective gardens
from Section 1102 and chose to address them separately in Section 403.

The courts have consistently held that language may not be added to an

unambiguous statute. State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792
(2003) (“[w]e cannot add words or clauses to an unambiguous statute
when the legislature has chosen not to include that language™); Killian at
20. Doing so would significantly change the language, meaning and scope
of the statute by giving local jurisdictions authority over collective gardens
when the language confers no such authority.

In ascertaining legislative purpose, statutes which stand in pari
materia are to be read together as constituting a unified whole, to the end
that a harmonious, total statutory scheme evolves which maintains the

integrity of the respective statutes.” Hallauer v. Spectrum Properties, Inc.,

143 Wn.2d 126, 146, 18 P.3d 540 (2001) (quoting State v. Wright, 84

Wn.2d 645, 650, 529 P.2d 453 (1974)). Courts also consider the sequence

of all statutes relating to the same subject matter. Id.

29



As demonstrated by the language of the two statutes, RCW
69.51A.085 applies to collective gardens, while RCW 69.51A.140 would
have applied to the State-licensed businesses. This is the only
interpretation that will maintain the integrity of RCW 69.51A.085 and
honor the pre-2011 sequence of statutes.

Where concurrent general and special acts are in pari materia and
cannot be harmonized, the latter will prevail, unless it appears that the
Legislature intended to make the general act controlling. Wark v.

Washington Nat. Guard, 87 Wn.2d 864, 867, 557 P.2d 844 (1976). Where

“the general statute, if standing alone, would include the same matter as
the special act and thus conflict with it, the special act will be considered
as an exception to, or qualification of, the general statute.” Id. In the
present case, the City’s claim that RCW 69.51A.140 includes collective
gardens creates a conflict with RCW 69.51A.085, which makes no
mention of local laws or jurisdictions. Since there is no evidence the
Legislature intended to make RCW 69.51A.140 controlling — if anything,
the evidence is to the contrary - the specific statute must prevail.

5 Neither the Language Nor Intent of RCW

69.51A.140 Authorizes Cities to Ban Collective
Gardens.

It is highly unlikely that the Legislature intended to allow cities to

prohibit the same entities it authorized in another section of the same bill.
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More importantly, there is absolutely nothing in the statutory language
that would support the City’s ban.

RCW 69.51A.140(1) enumerates four things that cities may adopt
and enforce: “[z]oning requirements, business licensing requirements,
health and safety requirements, and business taxes.” None of the
enumerated options even hint that a ban is permissible; to the contrary,
they are all requirements or conditions that may be imposed. The
dictionary defines “requirement” as “something called for or demanded; a
condition which must be complied with.” Oxford English Dictionary,
Vol. 2, at 2542 (5™ ed. 2002); Black's Law Dictionary at 904 (6™ ed.
1991) (defining “require™ as “[t]o ask for authoritatively or imperatively”).
It seems illogical that a city could “require” something from a prohibited
entity.

The City’s ban is also at odds with pre-SB 5073 legislative intent.
When the Legislature amended RCW 69.51A in 2007, its statement of
intent provided:

The legislature intends to clarify the law on medical marijuana

so that the lawful use of this substance is not impaired and medical

practitioners are able to exercise their best professional judgment

in the delivery of medical treatment, qualifying patients may fully
participate in the medical use of marijuana, and designated
providers may assist patients in the manner provided by this act
without fear of state criminal prosecution. This act is also intended

to provide clarification to law enforcement and to all participants
in the judicial system.
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Chapter 371, Laws of 2007, §1.

This statement of intent still appears after the text of RCW
69.51A.005, the chapter’s “Purpose and Intent” section. Not only was the
City’s ban not authorized by the 2011 law, it is contrary to the pre-2011
legislative intent to “not impair[]” the lawful use of marijuana, allow
patients to “fully participate in the medical use of marijuana,” and allow
providers to assist patients “without fear of state criminal prosecution.”

6. Conclusion.

The plain language of RCW 69.51A.085 does not delegate
legislative authority over collective gardens to local jurisdictions or
subject them to local laws. The Legislature did not intend RCW
69.51A.140 to encompass collective gardens, as evidenced by their
omission from its language and the specific language used. The specific
statute, RCW 69.51A.085, must prevail over the general law. There is
nothing in either statute that could support the City’s ordinance banning
collective gardens, and the ban is contrary to the intent of Chapter 69.51A.

D. THE ORDINANCE CONFLICTS WITH STATE LAW IN

VIOLATION OF ARTICLE XI, SECTION 11 OF THE
WASHINGTON CONSTITUTION.

Article XI, Section 11 of the Washington Constitution provides,

“Any county, city, town or township may make and enforce within its
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limits all such local police, sanitary and other regulations as are not in
conflict with general laws.” Article XI, section 11 requires a local law
yield to a state statute on the same subject matter on either of two grounds:
if the statute “preempts the field, leaving no room for concurrent
jurisdiction, or if a conflict exists such that the two cannot be

harmonized.” City of Tacoma v. Luvene, 118 Wn.2d 826, 833, 827 P.2d

1374 (1992); Brown v. City of Yakima, 116 Wn.2d 556, 559, 807 P.2d

353 (1991). If a city or county enacts a law which conflicts with state law,
it is unconstitutional and of no effect.

1. The State Has Preempted the Field of Medical

Marijuana.

Preemption occurs “when the Legislature states its intention
expressly, or by necessary implication, to preempt the field.” Luvene at
833; Brown at 560. Where there is no expressly stated intention to
preempt the field, “the court may look to the purposes of the statute and to
the facts and circumstances upon which the statute was intended to
operate.” Id.

In Brown, the Court considered a challenge to a municipal
ordinance that was more restrictive than state law as to the dates and times
fireworks may be sold or used. Brown at 558-59. The Court concluded

the municipal ordinance was not preempted because state law expressly
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granted municipalities concurrent jurisdiction over fireworks regulation.
Id. at 560 (state law referred to “local rules adopted by local authorities™).

Similarly, in Luvene, the Court considered a challenge to the

City’s “drug loitering” law and concluded that, while RCW 69.50.608
expressly preempted the field of setting penalties for violations of RCW
69.50, there was no intent to preempt local criminal laws because “the
statute expressly grants some measure of concurrent jurisdiction to

municipalities.” Luvene at 834. As in Brown, because the statute

explicitly referenced “ordinances relating to controlled substances,” it
expressly contemplated the existence of such ordinances. Id. As a result,
the city was entitled to enact an ordinance prohibiting “drug loitering.”

In Rabon v. City of Seattle, 135 Wn.2d 278, 957 P.2d 621 (1998),

the Court considered a challenge to a municipal ordinance pertaining to
dangerous dogs. Again, the Court explained the state law “specifically
provid[ed] that ‘potentially dangerous’ dogs are to be regulated locally,”
and that state law “expressly provide[d] that sole jurisdiction over
‘potentially dangerous’ dogs lies with local government.” Rabon at 290.
The law at issue stated dangerous dogs “shall be regulated only by local,
municipal, and county ordinances.” Id. at 288.

Finally, in Lawson v. City of Pasco, 168 Wn.2d 675, 230 P.3d

1038 (2010), the Court held the MHLTA did not preempt a local
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ordinance regulating mobile homes because “certain provisions of the
MHLTA expressly contemplate some local regulation of
manufactured/mobile home tenancies.” Lawson at 680. Thus, state law
allowed for concurrent jurisdiction. Id. at 680-81.

RCW 69.51A.085 stands in stark contrast to the statutes in the
aforementioned cases. Unlike the statutes in those cases, RCW
69.51A.085 makes no reference to local laws, local rules, or even to local
governments. It, therefore, leaves no room for concurrent jurisdiction
over collective gardens.

As stated supra, in the absence of express intent, the court may

consider the purposes of the statute and its context. Brown; Luvene,

supra. By making Section 403 the only provision addressing collective
gardens, making no reference to local laws or other requirements, and
omitting any mention of collective gardens in Section 1102, the
Legislature made clear that Section 403 contains the only requirements for
collective gardens. The same would be true had SB 5073 been signed into
law as passed, as none of the vetoed sections imposed any additional
requirements on, or even mentioned, collective gardens.

Medical marijuana has been exclusively governed by state law
since 1998. State law provides the exclusive basis by which it can be

determined whether a person qualifies as a patient or provider, and no
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local jurisdiction may define whether a person is “authorized” to use
medical marijuana. In addition, the availability of the affirmative defense
to criminal prosecution is governed exclusively by state law. RCW
69.51A.040. A city or county could not pass an ordinance that altered the
availability of the affirmative defense, such as requiring patients to
register with the City or take other actions not required by the statute.
Preemption of medical marijuana is further evidenced by the SB
5073-created statutes precluding civil and criminal penalties for the
medical use of cannabis. RCW 69.51A.005(2) provides that qualifying
patients, designated providers and health care professionals “shall not be
arrested, prosecuted, or subject to other criminal sanctions or civil
consequences under state law” for actions taken in accordance with
Chapter 69.51A. Likewise, RCW 69.51A.040 states the medical use of
cannabis “does not constitute a crime” and that qualified patients and
providers “may not be arrested, prosecuted, or subject to other criminal
sanctions or civil consequences” for their medical use of cannabis. While
this may not rise to the level of express preemption, it is strong evidence
that the Legislature intended that those who participate in collective
gardens should not fear civil or criminal penalties from cities like Kent.

In City of Spokane v. Portch, 92 Wn.2d 342, 596 P.2d 1044

(1979), the Court held that, although state law was silent on excluding
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local government from legislating on the subject of obscenity, state
obscenity laws preempted local law because uniform laws were necessary
to avoid infringement of First Amendment rights. Portch at 347. While
there is no constitutional right to use marijuana, uniformity in this area is
necessary to avoid infringement of RCW 69.51A’s statutory and
constitutional rights, including the affirmative defense. It is evident from
the language of RCW 69.51A.085, as well as the absence of any reference
to local laws or jurisdictions, that collective gardens were intended to be
governed by state law. Allowing cities to unilaterally ban or add more
conditions to their operation would be contrary to the uniformity
requirement and result in collective gardens being treated differently based
solely on their location.

The field of medical marijuana has been governed by state law
since its inception. Given the need for statewide uniformity, the
constitutional right to the affirmative defense, and the legislative intent to
preclude civil and criminal penalties for the medical use of marijuana, the
Court should conclude that, absent a specific delegation of authority, the
field of medical marijuana is preempted by state law. In addition, the
Court should hold that, absent a reference to local laws or local
jurisdictions in RCW 69.51A.085, there is no concurrent jurisdiction and

legislation pertaining to collective gardens is preempted by state law.
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2. The Ordinance Conflicts with Multiple State Laws.

There can be no doubt that the City’s ordinance targets collective
gardens, as it explicitly refers to them. Since there is a state law
specifically covering collective gardens, if the ordinance conflicts with
that law, it is without effect. Wash. Const., Art. XI, §11.

In determining whether an ordinance is in conflict with general
laws, “the test is whether the ordinance permits or licenses that which the
statute forbids and prohibits, and vice versa.” Luvene at 834-35 (quoting

Bellingham v. Schampera, 57 Wn.2d 106, 356 P.2d 292 (1960)). In

Luvene, the Court explained that, because the Tacoma ordinance did not
prohibit the same conduct as the state law at issue, there was no

irreconcilable conflict. Luvene at 835. In both Brown and Rabon, the

Court found there was no conflict because both laws were prohibitive in
nature and local laws could go further in their prohibition. Rabon at 292-
93: Brown at 562-63. Unlike the statutes in those cases, RCW 69.51A.085
is not prohibitive in nature, it is permissive.

A local ordinance prohibiting certain behavior conflicts with a
state law when the language of the state law expressly or implicitly
permits the behavior. State v. Fisher, 132 Wn.App. 26, 32, 130 P.3d 382
(Div. 12006), rev. denied, 158 Wn.2d 1021 (2006) (citing State ex rel.

Schillberg v. Everett Dist. Justice Court, 92 Wn.2d 106, 108, 594 P.2d 448
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(1979)). In contrast to Fisher and Schillberg, where there were “no

express statement[s] nor words from which it could be fairly inferred” that
the conduct at issue was permitted by state law, Id., here there is such
language. RCW 69.51A.085 states that “[q]ualifying patients may create
and participate in collective gardens. . .” (emphasis added).

State law permits participation in collective gardens. However,
that same participation is forbidden in the City of Kent. In other words,
what the state law permits is prohibited by the City of Kent’s ordinance.
The conflict with state law is not limited to RCW 69.51A.085.

As detailed in the Statement of the Case section (p.10), the
ordinance also altered the definition of collective garden in RCW
69.51A.085. CP 666 (YB.12). Not only did it add new conditions not
mentioned in the statute - which is curious, given that the City banned
collective gardens — it eliminated (2) and (3) of the statute. The effect
appears to be the elimination of the affirmative defense provided by
Chapter 69.51A.

Another source of conflict with state law is evidenced by the City’s
decision to penalize participation in a collective garden. The ordinance
did not merely prohibit collective gardens; the City chose to go further and
subject collective garden participants to both criminal penalties and civil

consequences. Ord. 4036, Sec. 2; KCC 1.04.030. The threat of criminal
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prosecution is very real, as evidenced by the City’s prosecution of Mr.
Tsang and its post-ordinance letters threatening civil and criminal
penalties. CP 721-25, 732-33. Such penalties are contrary to the
decriminalization and prohibition on criminal penalties and civil
consequences established by the same bill the City cited as justification for
its ordinance. RCW 69.51A.005(2); RCW 69.51A.040.

In fact, the prohibition on civil and criminal penalties amended
RCW 69.51A.005(2), the “Purpose and Intent” section. It is difficult to
imagine a clearer statement of legislative intent than having the second
section of a bill amend the chapter’s intent section, especially when
coupled with the 2007 statement of intent quoted in C.5, supra.
Consequently, the City’s ordinance conflicts with the entire chapter’s
legislative intent.

Finally, the ordinance also conflicts with RCW 69.51A.025, which
provides:

Nothing in this chapter or in the rules adopted to implement it

precludes a qualifying patient or designated provider from

engaging in the private, unlicensed, noncommercial production,

possession, transportation, delivery, or administration of cannabis

for medical use as authorized under RCW 69.51A.040.

The City’s ordinance, however, asserts that one of the provisions

of the chapter (RCW 69.51A.140) allows it to preclude patients and
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providers from engaging in that very conduct. By doing so, the ordinance
conflicts with RCW 69.51A.025.

Even though RCW 69.51A.040 states the medical use of cannabis
in accordance with RCW 69.51A “does not constitute a crime,” and RCW
69.51A.005 states patients and providers “may not be arrested, prosecuted,
or subject to other criminal sanctions or civil consequences” for their
medical use of cannabis, in the City of Kent, providers and patients are
subjected to prosecution and both criminal sanctions and civil
consequences for participating in a collective garden (the medical use of
cannabis). This is contrary to the statutory language, and the purpose and
intent, of Chapter 69.51A.

The language of the City’s ordinance creates an irreconcilable
conflict with state law. As the ordinance admits, state law “allows
‘qualifying patients’ to create and participate in ‘collective gardens.”” By
direct contrast, the ordinance specifies “that medical cannabis collective
gardens are not permitted in any zoning district within the city of Kent.”
The City admitted below that its ordinance bans collective gardens. CP
143, 660 (3.3). City law forbids what state law allows. Therefore, the
ordinance conflicts with state law and violates Article XI, Section 11 of
the Washington Constitution. The Court should hold the ordinance is void

and without effect.
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3 The Ordinance’s Removal of Chapter 69.51A°s
Affirmative Defense Conflicts with State Law.

As explained supra, state law has afforded an affirmative defense
for medical marijuana cases since 1998, leaving no room for concurrent
jurisdiction. RCW 69.51A.085(3) references the protections of Chapter
69.51A, which includes the affirmative defense. However, the City’s
ordinance eliminated RCW 69.51A.085(3). The ordinance and resulting
city code section do not allow, or even mention, the affirmative defense
provided for in RCW 69.51A. In this regard, it is significant that the City
has adopted a number of sections from RCW 69.50, but none from RCW
69.51A. See KCC 9.02.150. By eliminating the statute’s mens rea
requirement and reference to the chapter’s protections, the ordinance
conflicts with state law by depriving those charged — whether civilly or
criminally — of the affirmative defense established by state law.

B THE COURT ERRED BY ISSUING A PERMANENT
INJUNCTION.

With respect to injunctions, the Supreme Court has explained:
An injunction is distinctly an equitable remedy and is “frequently termed
'the strong arm of equity,' or a 'transcendent or extraordinary remedy,' and
is a remedy which should not be lightly indulged in