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I. INTRODUCTION

This is the mother’s second appeal. " Init, she again attempts to
change the facts found by the trial court.

This second appeal results from a remand to the trial court so it
can clarify the method it used to conclude the mother improperly
relocated with the children, the basis for its changes to the parties’
Parenting Plan and why it sanctioned the mother and awarded fees to the
tather.

Like every appeal, it does not arise out of 2 vacuum

The mother, without giving the required notice, relocated the
parties’ children in violation of the relocation statute and an agreed
Parenting Plan designed to promote proximity between the children and
their parents. The mother’s unilateral action was consistent with her
mental health vulnerabilities, paranoia and disruptive reluctance to co-
parent the children with their father.

The father, who is very acfivc in the children’s lives, properlv

objected to the relocation.

' The first unpubiished appeal is /n re Marriage of Raskob, 172 Wn App. 1074 (2012}
(“aAppeal 1"



Following a three day trial, the trial court:

o Modified the Parenting Plan to change rhe residential
schedule in view of the mother’s move.’ adjusted the Plan
to eliminate inconsistencies and sought to promote the
parents’ prior expression that they should live near each
other. The resulting Parenting Plan keeps the mother as the
custodial parent and provides that the children will reside
more with their father in part because of the change in
circumstances caused by the relocation and because it is in
their best interest; and

o Assessed sanctions and attorney fees against the mother
consistent with RCW 26.09.470(1) and other applicable
authorities, because of her intransigence and failure to give

the required statutory relocation notice to the father. *

II. STANDARD OF REVIEW—ABUSE OF DISCRETION
This court reviews a trial court decision about the welfare of

children for abuse of discretion.® A trial court abuses its discretion when

* See generally, CP 412, 528, 531, 557, RP 239-40; 313-14.

> The father recognized the situational impracticality of restraining the relocation because
it might destabilize the children’s residential and educational arrangements and punish
them for the acts of their mother. RP 10, 468-69.

*See e.g. RP 324.

5 In re Marriage of Horner, 151 Wn.2d 884, 893, 93 P.3d 124 {2004).



its decision is manifestly unreasonable or is based upon untenable grounds
or reasons.’

An appellate court will reverse a trial court’s factual findings only
if they are unsupported by substantial evidence on the record.’

Errors of law are reviewed de novo.®

The standard of review for an award of sanctions under RCW
26.09.550 has apparently not been determined. It is likely the same as for
an award under CR 11 or CR 26(g): abuse of discretion. This standard
recognizes that deference is owed to the trial judge who is in the best
position to decide the issue. If a review de novo was the standard of
review, it could have a chilling effect on the trial court's willingness to

impose sanctions.”

Unchallenged findings are verities on appeal. i

“ld.

" In re Marriage of McDole, 122 Wn.2d 604, 610, 859 P 2d 1239 (1993). “Substantial
evidence exists if the record contains evidence of sufficient quantity to persuade a fair-
minded, rational person of the truth of the declared premise.” Bering v. Share. 106
Wn.2d 212, 220, 721 P.2d 918 (1986).

Inre Marriage of Kinnan, 131 Wn.App. 738, 751, 129 P 3d 807 (2006).

? See, Washington State Physicians Ins. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299,
339. 858 P.2d 1054 (1993); In re Marriage of Mattson, 95 Wn.App. 592. 604, 976 P.2d
157 (1999).

"% State v. O'Neill, 148 Wn.2d 564, 571, 62 P.3d 489 (2003).



III. COUNTER STATEMENT OF THE CASE

A. Background

A starting point for consideration of this appeal is the orders that
are being appealed and the two parenting evaluations in this case.!' They
describe a mother: whose distorted thinking made parenting of the parties’
children unnecessarily difficult; who ignored the parties agreed parenting
arrangements and her joint decision making responsibilities; who
disregarded the law concerning her relocation of the children and who
sought to marginalize the father’s parenting of their children. They
describe the mother’s intransigence and insistence that significant
parenting be done only her way.

The orders are supported by substantial evidence and are a proper
application of the law.

This appeal is a continuation of the mother’s problematic behavior.
In it the mother asks this Court to second guess the trial court’s factually
supported decisions that she improperly relocated the parties’ children by
not complying with the relocation statute. The mother also attempts to
challenge the remedial action taken by the trial court and the trial court’s

sanctions and award of attorney fees to the father.

"' The evaluations are in Trial Exhibits 1 and 8.



B. The Substantial Evidence that Supports the Trial Court’s
Decisions
The parties have two daughters, Mayuko (“Mayu”), age 5 at the
time of the trial, and Misako (“Misa”), age 2.
Despite the modest resources of the palrties,12 this case has been
unusually contentious—and expensive. The original dissolution action
was filed in May, 2009. After difficult negotiations, * the final Parenting

114

Plan was entered February 23, 2011 and the Decree on April 5, 2011.

The original Parenting Plan provided, over the father’s objection, that the
children “shall attend the same public school, through middle
school/junior high school where the mother obtains her teaching position

. 1
or where she resides.”"’

The trial judge observed this was a “rather peculiar provision,”'®

and that the Parenting Plan contained an “internal contradiction.”"’
Both parents are very involved in their children’s lives '®  After

separation, the father purchased a house near the family home in Bothell,

Washington, so he could be close to the children."”

12 Cp 222, 178-81; RP 140; 206-07; 252-54; Trial Exhibits 31, 222.

“RP 67.

“icpi

5 CP 9; RP 58; 87-88; 92.

' RP 95; 241-44

"7 RP 340. The father asked the trial court to look at this provision in relation to the joint
decision making provision in the Parenting Plan. RP 97; 159; 239-40.



The original and current Parenting Plans designate the mother as
the children’s primary residential parent and attempt to create an
environment where both parents will share parenling20 and reasonably
interact with their children to carry out their parental responsibilities *’
When the original Parenting Plan was entered, the children resided in the
Everett School District.”* The parents, however, provided in their
Parenting Plan that the Notice requirements (and related provisions) of the
Child Relocation Act (“CRA™* would not apply if the mother (and the
children) moved within the Northshsore and Everett School Districts or
within 30 minutes average drive time from the father’s residence.”* More
specifically, the Parenting Plan provided: (1) the children shall attend the
same public school through middle school/junior high school where the
mother obtains her teaching position or where she resides” and (2) the
mother shall reside in the Northshore or Everett School Districts or within

30 minutes average drive time from the father’s current residence in

'¥ The father is a businessman, RP 139; the mother is a teacher, RP 93

' CP 434; RP 37; 137.

2 RP 145-47.

2! See RCW 26.09.002.

2 They lived about one block away from the Northshore School District, where their
father lived. RP 12

* RCW 26.09.405-.560.

*ep 9.

®Cpo.



Bothell. If she moved from this geographical area, she was required to
provide the statutory notice of relocation.”®

This 30 minutes average drive time was not intended to be a
hypothetical drive time. It was to be composed of actual drive times.”’
Therefore, it was not a concept that could be satisfied by a mere belief that
a move was within the 30 minutes average drive time limit.”®

It was also designed to implement the parties’ understanding that
the mother would obtain a new residence that was convenient to her
teaching near the father’s new home—in Duval, for example.”

The parties’ original Parenting Plan involved the negotiation (and
arbitration) of the above area within which the mother would live to

facilitate both parents’ parenting functions and contact with their

children.*® This was especially important because the family home was to

26 CP 7. After an arbitration. the father reluctantly agreed to the two school districts and
30 minute provisions in order to try and amicably resolve the parenting issues. CP 434;
RP 156-58; 259.

*7 CP 434-35; RP 158. The mother admits it was a “30 minutes average drive time.”
(Emphasis added.) Appellant’s Brief (“A. Br.”), page 9. Appellant argues at pages 17-18
of Appellant’s Opening Brief (“A.Br.”) that “average” contemplates several different
“mathematical computations.” However, it is clear the narties intended. and the court
construed, the term in its common meaning: “the quotient obtained by dividing the sum
total of a set of figures by the number of figures.” Webster's Colligate Dictionary page
79 (10th ed. 2001); CP 996, 1006.

% See, e.g., CP 282; RP 511-13.

2 CP 249, 434; RP 96, 157-58; 251; 331-33; 355-56: 438; 517-18.

3% For about a year, the parties attempted to negotiate the rerms of their Parenting Plan. In
this process, they had the help of a parenting evaluator, Margo Waldroup, and an arbitrator,
Judge Larry Jordan (Ret.). There was also a CR 2A hearing on June 1. 2010 before Judge
James Doerty.



be sold and the mother and children had to find another home.”'

The parents concluded they should live relatively near each other to
promote the parenting of their children.*? This recognized the quality of the
relationship the children should have with both of their parents which was
in part manifested by the father being with the children for about eight of
every 14 days. >

The parties also agreed the children should be raised with both
English and Japanese language capabilities.**

Margo Waldroup was the parenting evaluator 1n this matter. In her
December 31, 2009 evaluation, she observed that the mother had a history
of mood fluctuations, paranoia and had threatened “to hurt or kilt herself

3335

and others. The evaluator noted the deleterious effect of this on the

children—even if the threats were not serious. She recommended that the

*'RP 81.

%2 CP 7,434; RP 67, 137, 158.

* Under the original Parenting Plan schedule, when the mother gave “notice” of her
move the children were with their father about one-third of the time. However. much of
this time was when the children were with their mother during “sleep time.” As to “wake
time,” out of a 14 day period, the children were with their father eight days and the
mother six. See RP 146-47. The future Phase 111 of the agreed parenting schedule
ultimately gave the father residential over-night time with his daughters for about 50
percent of the time. CP 2. Phase I1I was set to begin July 6, 2012—almost a year after
the trial of this matter. The parenting evaluator for this case viewed the parties’ Parenting
Plan as providing for “almost shared” equal parenting. Trial Exhibit 8, page 6.

** CP 9; RP 66, 147.

* Trial Exhibit 1, pages 14, 15, 17; RP 38-42. This evaluation was updated. Trial
Exhibit 8. The mother objected to any update of the original evaluation. RP 42 The
updated evaluation “strongly” recommended that the mother continue with her therapy.
Exhibit 8, page 7. This was memorialized in the various Parenting Plans. CP [3-14, 569-
70.



mother undergo psychiatric and other therapy—a concept that is stated in
the original Parenting Plan,’® and the parenting arrangements under review
in this appvf:al.r’r Ms. Waldroup also expressed concern about the mother
creating conflict with the father.*® In a follow-up evaluation in July, 2010,
Ms. Waldroup commented about the mother’s continued distorted thinking
and mental health vulnerabilities.*’

The mother made it unnecessarily difficult for the father to co-
parent with her. For example: during the trial, the mother still had not
decided if she would exchange parenting times with the father so he could
attend a business meeting out of state,* she did not promote the children’s
observation of Father's Day,"' and she interfered with the children’s
|42

involvement at the Shyne Schoo

The parties had difficulty communicating with each other for

6 CP 13-14. It is unclear whether the mother ever followed through with this therapy
requirement,

7 CP 13-14, 569-70.

3 RP 41; Trial Exhibit 1, page 17.

¥ RP 14; Trial Exhibit 8, page 7.

“ORP 69-72: 143-44; 202-03; 334-35.

‘' RP 76; 153; 275-76; 333-34.

*2 The children attended Suginoko School, a Japanese language based pre-school and the
eldest child also attended Shyne School, an English based pre-school. Trial Exhibit 21;
RP 162-63; 210-11; 213. The mother sought to increase the children’s time in Japanese-
oriented schooling and reduce their time in English-oriented schooling, RP 187. After her
move, the mother also objected to sending the youngest child to Shyne because it was too
far from her new Seattle home. RP 150; 205.



general parenting,43 and for decision making.44 There was little
collaboration: typically the mother would tell the father what she wanted
concerning the children—without regard for what the father wanted.*’ His
wishes, and even requests to discuss issues, would often “fall on deaf
ears.”® At best, communication was difficult.*’

However, because the parenting evaluator recommended, and the
resulting Parenting Plan adopted, a largely shared residential arrangement,
the evaluator also recommended joint decision making because she did not
believe it was feasible to have “an almost shared parenting plan™ without
joint decision making.*®

On February 15, 2011, the mother emailed the father about her

intent to move with the parties’ two pre-school children, Mayuko and

“ RP 142-44

¥ See generally, Trial Exhibits 13, 15, 16, 21, 22, 24, 25, 26, 33. Decision making was to
be joint. Trial Exhibit 5, page 8. This included educational decisions, RP 44; RP 54-55,
which the mother generally refused to allow. RP 54-59. For a time, she even refused to
tell the father what school the children would be attending after the move. Trial Exhibits
13, 15; RP 60-63; 165-66; 172-73: 197-99; 444-45. She further complained about the
father’s effort to email her saying it just started “email wars” and was not productive. RP
89-90; 271-72. The Parenting Plan had a mechanism for resolving parental disputes, but
the father delayed invoking it to see if time would yield improvements in communication
and because of the expense of doing so. RP 155; 295.

“ RP 42; 207.

“ RP 143; 155-56; 200; 206; 208.

7RP 261-62; 294-95.

*® Trial Exhibit 8, page 6.

10



Misako.*’ This was the only relocation “notice” ever given to the father.*

The father immediately expressed his concern that the move would
be outside the 30 minutes average drive time limit,”' and asked to discuss
the move with the mother. The mother refused to discuss it and told the
father to “take me to court,” claiming she was following the Parenting
Plan so there was nothing to discuss.”

The mother’s “notice” was statutorily inadequate for relocation
purposes.” The mother testified that before giving the notice she checked
with Google Maps and satisfied herself that the move was within the 30
minute limitation.>* It was not. Before signing a lease for her new Seattle
residence on February 20, she had never driven the distance between the

new home and the father’s residence.”

* RP 47; Trial Exhibit 10; Appendix 1. The mother planned the move even before the
Parenting Plan was entered by the Court on February 23, 2011. RP 154. The family
home was subsequently sold. Events leading up to the sale are discussed at RP 175-79;
353.

%® The “notice” did not comply with RCW 26.09.470. Moreover, under RCW
26.09.440(3) the mother could have “updated” her “notice,” but never did.

' RP 163.

2 RP 163-64; 171. The trial court was especially critical of the mother for not
communicating with the father about the move and move options. RP 514-22; CP 1004,
1007-08.

% See RCW 26.09.470.

> RP 86; 358; Trial Exhibit 201.

** RP 50-54.

11



The mother moved to Seattle on March 6, 2011, arguably to enroll
the children in the Japanese emersion program in the John Stanford
International School. *®

On March 10, 2011 the father timely filed his Objection to
Relocation/Petition for Modification of Parenting Plan, pursuant to RCW
26.09.470(3).°” The trial was set for July 12, 2011.

There were numerous pre-trial motions. For example, the father
moved to preclude the testimony of a late noticed expert. This motion
was denied.”® The mother moved to have the Court take judicial notice of
the Google Maps travel-time evidence and similar internet map and travel-
time information as part of her proof that the relocation did not contravene
the 30 minutes average drive time limit.** The father objected; the trial
court granted the motion.*

The trial was held July 12, 13 and 20, 2011, during which the

father reluctantly agreed to the relocation. He recognized the situational

impracticality of restraining the relocation because it might destabilize the

%6 RP 37, 60, 438-39.

57 CP 246; Trial Exhibit 10; RP 165. It would have done no good to ask the Court to hold
the mother in contempt because (1) the move was already a fair accompli, (2) the family
house was being sold, and (3) it would have only added more controversy to an already
overheated situation.

CP123.

Pcp27,

% CP 125; RP 358-59.

12



children’s residential and educational arrangement and punish them for the
acts of their mother.®’

The father’s agreement did not resolve the litigation. The case
remained and was tried, as a relocation matter.®” In addition to the mother,
the trial court certainly thought the request to relocate was still being
litigated, because it had to deal with the parenting consequences of the
relocation. Moreover, the trial court had an independent duty to determine
the terms of a Parenting Plan for the children. Therefore, to determine the
best interests and needs of the children, and in view of the substantial
change in circumstances created by the relocation fait accompli, the trial
court reviewed the statutory factors in RCW 26.09.520 as part of its
decision to modify the Parenting Plan.®

In the end, the trial court found the relocation “notice”™ was
statutorily invalid and the mother’s move was beyond the agreed 30
minute average drive time limit.** The trial court also stated it was in the

best interest of the children to adjust the Parenting Plan to make it more

' CP 1003, 1008.

2 See, e.g., Trial Exhibit 225; RP 511-27; CP 563-68, 1003-09. A copy of Exhibit 225 is
in Appendix 2. It shows the mother treated the proceedings as being for a major
modification because a review of the relocation factors is unnecessary for a minor
modification. Appendix 3 is the trial court’s preliminary review of the RCW 26.09.520
factors. CP 511-27. CP 1002-10 shows how the trial court dealt with the factors.

% RP 216-18, 420-21, 511-27; CP 1002-10.

“RP 511; CP 996, 1004, 1006-07.

13



workable.® The trial court then changed the Parenting Plan in several
respects and sanctioned the mother.*

Contrary to the mother’s claim,®” she was sanctioned because of
her failure to follow the CRA requirements and her intransigence.®®

On appeal, the Court of Appeals remanded the case back to the
trial court to:

e Clarify its findings regarding the average drive time
between the parents’ residences; and

e Clarify the method of computation of any drive time
averaging done by the trial court.

The Appellate Court also provided that the trial court “may
consider all of the remaining issues in this matter.”®

The trial court, after a full briefing by the parties, acted in
response to the remand.

On appeal, the mother makes eight Assignments of Error.
Assignments 1 and 2 concern the 30 minute drive time issue and the
factual finding that the mother did not comply with it. Assignments 3-6

concern the mother’s claims that the trial court’s Parenting Plan

adjustments were a “major modification.” No findings are challenged in

% CP 1003, 1007, 1008.

% CP 990, 994, 1002, 1027.

%7 A.Br., page 12.

8 CP 990-93. Any overlap between the sanctions and adjustments is harmless because
the evidence is substantial that all adjustments were independently appropriate and within
the trial court’s discretion.

% In re Marriage of Raskob, 172 Wn.App. 1014 (2012).
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these Assignments. Assignment 7 challenges the trial court’s finding that
the mother was intransigent. Assignment 8 objects to the trial court’s
denial of the mother’s request for fees and sanctions. No finding is

challenged in this Assignment.

IV. ARGUMENT
A. Appellant’s Assignments of Error Do Not Comply With RAP
10.3(g) and 10.4(c) If She Objects to Any Findings Other Than the

Court’s Findings the Mother Moved Outside the 30 Minute Limit
and She Was Intransigent

The only factual findings challenged by the mother, as required
by RAP 10.3(g) and 10.4(c), are the findings that the mother moved
outside the 30 minute limit and that she was intransigent.

RAP 10.3(g) requires that each challenged fact “must be”
referenced “by number” in the Order from which the appeal is taken. RAP
10.4(c) requires that findings of fact to which an appellant objects should
be typed out verbatim or set out in an appendix. Appellant has failed to
comply with these requirements if she asserts any factual errors other than

the above two. "°

70 A.Br. page 2. These defects cannot be remedied in the Reply Brief. St. Luke's
Evangelical Lutheran Church of Country Homes v. Hales, 13 Wn.App. 483, 485, 534
P.2d 1379 (1975). In addition, the mother’s effort to end run the rules by casually
claiming at A.Br. 15 that she “assigns error” to findings on pages 5-6 of CP 1002 should
be rejected. In any event, there is substantial evidence to support those findings as
established in this Brief.
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All other trial court findings are the established facts of this case.”"

The Court of Appeals, in Appeal 1, excused the mother’s
“technical violation” of the Rules on Appeal to serve justice and because
the nature of her findings challenge was “perfectly clear.” There should
be no excuse in Appeal 2. First, by the father’s objection in Appeal 1 the
mother was on notice of the father’s objection to her failure to comply
with the Rules. She should follow the rules in parenting and on appeal.
Second, the mother has made a tactical decision to again be vague about
her factual objections. Third, the father should not have to guess about
what factual findings are the subject of the mother’s appeal and to search
the record for substantial evidence to support his guesses. Fourth, the
father is prejudiced in his effort to demonstrate the existence of substantial
evidence to support a factual finding to which the mother may or may not

object."’2

' This includes all other facts set out in the above Counter Statement of the Case.

" The party challenging a factual finding has the burden of proof that it is not supported
by substantial evidence in the record, Nordstrom Credit, Inc., v. Dept. of Revenue, 120
Wn.2d 935, 939-40, 845 P.2d 1331 (1993). Prudence may dictate that the non-
challenging party should rebut the challenge to show there is substantial evidence.
However, just as an appellate court has no duty to search the record for evidence
supporting a party’s arguments, Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d
801, 819, 828 P.2d 549 (1992), a respondent should not be required to guess what
findings are challenged when appellant dos not designate them.
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Clarity is important. The mother should not again be given the
benefit of the doubt and be allowed through her inadequate record” to
transfer her burden of persuasion in this appeal to the father by making
him guess at the specific findings to which she objects. Her deliberate
vagueness should operate against, and not for, the mother in this appeal.

B. There Is Substantial Evidence to Support the Finding That the

Mother’s Relocation Was Beyond the Agreed 30 Minute Average
Drive Time Limit

The mother’s prolix appeal hinges on her contention that she

* If she cannot establish this, her

properly relocated with the children.’
appeal should be denied.

The mother’s inflexibility is for all to see in her persistent
insistence that she relocated within the 30 minute average drive time limit
and that the trial court had no substantial evidence to establish otherwise.
The mother then asks this Court to substitute its judgment for that of the
trial court and ignore the trial court’s detailed and contrary Orders.”

The Court of Appeals remanded the case back to the trial court for

“a clarification of the method of computation of any averaging . . . .

(Emphasis added.) In response, the trial court explained it relied upon

" Bulzomi v. Dept. of Labor & Indus., 72 Wn.App 522, 525, 864 P.2d 996 (1994)
(inadequate record precludes review); State v. Sisouvanh, 175 Wn.2d 607, 619-20, 290
P.3d 942 (2012) (record failed to support an abuse of discretion).

" The mother asserts that “computation of average drive time is the linchpin of the
case....” A.Br. 25.

7 A.Br. 14-25.
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“the most credible actual drive-time evidence” provided in the trial. This
was the evidence provided by the father and the mother’s own expert

" This evidence yielded an average drive time of about 40

witness.
minutes 54 seconds.”” The trial court rejected most of the mother’s
evidence because it was not based on actual drive times or was based on

1. In other

actual drive times that were “confusing” and “abnorma
words:

e The mother never actually drove between her new

residence and the father’s residence before she relocated;”

e In relocating, the mother relied on Google and other

electronic maps that by their term might be inaccurate

under actual drive times and conditions:*

e The 30 minute average was already a “stretch” for the

6 CP 996, 1006-07. The average drive time by the father was 40 minutes and 54
seconds. Even the average drive time by the mother’s expert was slightly over 30
minutes. The Court noted the mother also failed to seek a school residence exception so
she could live closer to the father and still obtain admission of the children in the John
Stanford school. CP 433; RP 520.

77 CP 996, 1006. Appellant raises the red herring that the father stopped for gas—
inferring his drive time evidence was inflated by his time at the gas station. A.Br. 16, 24.
Contrary to Appellant’s claim that the court may not have deducted the gas time from the
total beginning to end travel time, the Report of Proceedings shows the trial court
reviewed all submitted drive time evidence,. RP 305, and deducted the gas stop time. CP
996, 1006.

78 CP 1006.

7> CP 996, 1006.

*d.
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father that did not allow for more expansion;®’

e The drive actually took more than 30 minutes average drive
time.*?

Contrary to the mother’s contention at A.Br. 22, there is substantial
evidence to support the trial court in its finding that the mother’s move
exceeded the 30 minute limit.*

In addition, the mother complains, with no citation to authority, it
is unfair for the trial court to arguably change its oral reasoning about how
it decided the mother’s move.was beyond the 30 minute average drive
time limit in response to the Appellate Court’s remand. A.Br. 18.
Consistency not being of concern to the mother, she then argues the trial
court should have completely changed its decision in her favor. A.Br. 19-
25.

If an oral decision conflicts with a court’s written decision, the
written decision controls. An oral decision is subject to further

consideration, and may be altered, modified, or completely abandoned. It

has no final or binding effect, unless formally incorporated into the

81 CP 996, 1007.

2 CP 1007.

% CP 996-97, 1006-07. The Google map itself is ambiguous in stating the travel time is
“up to 35 min in traffic.” (Emphasis added.) According to the map, (Trial Exhibit 201) it
is subject to actual travel conditions. RP 447-48; Trial Exhibit 201. The times in Exhibit
201 were also inconsistent. RP 449-50.
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findings, conclusions, and judgment.84

The task of the trial court was to clarify its decision, not change
it.®
C. The Mother’s Relocation Notice Was Inadequate

Because the mother moved beyond the 30 minute limit, the mother
was required to give the father the relocation notice required by RCW

26.09.430 and .440. She did not do s0.* She did not even substantially

comply with the notice requirement of RCW 26.09.440.

D. The Trial Court Properly Ordered a Modification of the Parenting
Plan Under RCW 26.09.260(5) and, alternately, RCW 26.09.260(6)
to Reflect the Best Interests of the Children®’

1. The change was a minor modification; the children’s
residence the majority of the time was unchanged

The court ordered adjustments to the parties’ Parenting Plan as
allowed by statute.®® It is a close question whether the modification was
minor or major because the children’s residential time with each parent in

Phase III was to be roughly 50 percent.*

% See generally Grieco v. Wilson, 144 Wn.App. 865, 872, 184 P.3d 668 (2008) aff'd sub
nom. In re Custody of EA.T.W., 168 Wn.2d 335, 227 P.3d 1284 (2010).

% See also CP 531-32.

% RCW 26.09.006 requires parties in a Chapter 26 proceeding to utilize the “approved”
forms which the mother did not do. See Appendix 1.

%7 Answer to Assignments of Error 3, 4, 5 and 6.

% RCW 26.09.260(5), (6) and (10).

% See footnote 35 supra; Appendix 4.
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The modification of a parenting plan requires a substantial change
in circumstances of the nonmoving party for a major modification and to
those of either parent, or the child, for a minor modification. /n re
Marriage of Tomsovic, 118 Wn.App. 96, 106, 74 P.3d 692 (2003). A
minor modification may not change the residential schedule of where the
child resides the majority of the time, and add more than 24 full days in a
year to the residential time of a parent or result in other specified changes.
RCW 26.09.260(5).”

It is within the trial court's broad discretion to determine whether a
change should be characterized as “substantial.” In re Marriage of
Hoseth, 115 Wn.App. 563, 572, 63 P.3d 164 (2003). Here, the trial court
deemed the change to be “substantial.””"

The substantial change in circumstances included the mother’s

improper relocation of the children.”? As stated by the mother in agreeing

to their original Parenting Plan, “[T]he parties envisioned that [the mother]

% Normally, “adequate cause” must be found before a modification can be granted.
However, when the proceeding arises out of a relocation action, a finding of “adequate
cause” is not required for a modification being pursued and the “normal” adequate cause
requirement is excused. /n re Marriage of Grigsby, 112 Wn.App. 1, 16, 57 P.3d 1166
(2002). A finding of adequate cause is also not required for a major modification under
RCW 26.09.260(6).

°' CP 1006.

2 CP 1006. The “notice” given by the mother did not even substantially comply with the
statutory requirements of RCW 26.09.430, .440. CP 1007. Therefore, RCW
26.09.470(2)(a) and any concept of “‘substantial compliance” did not excuse the mother’s
failure to provide the required notice contrary to the mother’s contention at A.Br. 21.
Moreover, the mother confuses and provides no (footnote continued on next page)
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would move within 30 minutes of [the father’s] residence.” A.Br. 29.
They did not envision she would move outside the 30 minute average
drive time limit and then tell the father to take her to court if he objected.
The 30 minute restriction was an important compromise the father made in

% It was to be a maximum measurement, not a

settling his divorce.
flexible one. Moreover, the trial court found the mother’s actions were
detrimental to the children and that it was in the best interest of the
children that they live relatively near both of their parents,”* and changed

the Parenting Plan accordingly.

2. Alternatively, the trial court made a proper major
modification to the Parenting Plan under RCW 26.09.260(6)

The mother argues the trial court improperly modified the parties’
Parenting Plan by changing the parent with whom the children reside a
majority of the time, contrary to RCW 26.09.260 (5). This argument lacks
merit. The children were already physically with the father most of the

time. Under the father’s alternate theory, if there was a change in the

(continuation of footnote) supporting authority that “substantial compliance™ with the
notice requirement, permitted by RCW 26.09.470(2)(a), has any relationship to her
argument that her 30+ minute average drive time was in substantial compliance with the
Parenting Plan. See A.Br. 21-22

” RP 259; CP 996, 1007, 1329.

% CP 478-84, 991-92, 1004, 1006-08.
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children’s residence, a major modification of the residential schedule was
made pursuant to RCW 26.09.260(6). %

Consistent with this, the mother actually argued the relocation
factors required for a major modification and the trial court considered the

relocation factors in RCW 26.09.520.%

3 How the Parenting Plan provisions evolved
The parties’ original agreed Parenting Plan of February 23, 2011,

provided a phased schedule as follows:”’

Phase II: Beginning July 1, 2011, the children shall reside with their
father every other Friday from 3:00 p.m. to Monday return to
school or, if there is no school, at 12:00 noon (in the summer it
shall be 6:00 p.m.) and every other Wednesday after school or if no
school, 12:00 noon to Thursday at 6:00 p.m.

Phase III: Beginning July 6, 2012, the children shall reside with their
father every other Thursday after school, or if there is no school
from 12:00 noon to Monday return to school or, if there is no
school, until 12:00 noon (in the summer it shall be 6:00 p.m.) and
every other Wednesday after school or at 12:00 noon if there is no
school, until Friday return to school or 12:00 noon if they are not
in school.

% The appellate court can affirm based on an alternate theory raised in the briefs and
supported by the record. Syrovy v. Alpine Resources, Inc., 80 Wn.App 50, 54, 906 P.2d
377 (1995). That no formal petition for a major modification was filed by the father is
harmless error. See, e.g., In re Marriage of Morris, 176 Wn.App. 893, 902-05, 309 P.3d
767 (2013) (mother’s use of a motion for adjustment rather than a petition for
modification was harmless error). The matter was tried as a major modification
proceeding and the mother can show no material prejudice. CR 15(b). Moreover, even
though the father reluctantly acquiesced in the relocation, the mother continued to pursue
the relocation as required by RCW 26.09.260(6).

% CP 1002-11; Appendices 2 and 3. The trial court also considered RCW 26.09.187. CP
1005.

7 cp2.
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In addition the Parenting Plan gave the father one more overnight
in odd numbered months during Phase 1% In all, this gave the father

163+ overnights under Phase III. Vacations, holidays and special

occasions added additional overnights during the year.”

On September 12, 2012, the trial court entered its post-trial

Revised Parenting Plan which adopted the parties’ phased parenting

concept with some changes: 100

Phase II: Beginning July 1, 2011, the children shall reside with their
father every other Friday from 3:00 p.m. to Monday return to
school or, if there is no school, at 12:00 noon (in the summer it
shall be 6:00 p.m.) and every other Wednesday after school or if no
school, 12:00 noon to Friday at noon.

Phase III: Beginning July 6, 2012, the children shall reside with their
father every other Thursday after school, or if there is no school
from 12:00 noon to Monday return to school or, if there is no
school, until 12:00 noon (in the summer it shall be 6:00 p.m.) and
every other Thursday after school or at 12:00 noon if there is no
school, until Friday return to school or 12:00 noon if they are not
in school.'”!

On September 22, 2011 the mother moved for reconsideration of

02

the trial court’s post-trial rulings.'” Among other things, the mother

objected to the revised residential schedule. However, the mother did not

®Id.

% See Appendix 4.

1% Cp 398. Changes are in italics.

1T This Plan was mistaken in its Phase III allocation of “every other Thursday . . . until
Friday return.” This error was corrected by the Amended Revised Parenting Plan of
November 4, 2011. CP 557.

92 cp 419
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argue the revised schedule was contrary to RCW 26.09.260'?. Instead she

argued it was not consistent with the court’s oral ruling and punished the

mother by reducing her time with the children. 0
No statutory objection to the revised schedule was asserted in other

post-trial submissions by the mother,'” and it can be maintained the issue

was waived because it was not timely asserted.'*®
The mother’s Motion for reconsideration was denied on October

13, 2011.'7 In its denial, the trial judge acknowledged he was changing

his oral rulings.ms
Further changes were made by the trial court in the Amended

Revised Parenting Plan on November 4, 2011.'%

Phase III: Beginning July 6, 2012, the children shall reside with their
father every other Thursday after school, or if there is no school
from 12:00 noon to Tuesday return to school or, if there is no
school, at 12:00 noon (in the summer it shall be 6:00 p.m.) and
every other Wednesday after school or at 12:00 noon if there is no
school, until Friday return to school or 12:00 noon if they are not
in school.

The trial court retained the extra every other month Tuesday-

Thursday days, as follows:

193 CP 419, 422-23.

14 CP 422, 427. - September 22, 2011 Motion and Declaration for Reconsideration, etc.
195 CP472—October 3, 2011 Response to Respondent’s Motion for Reconsideration, etc.
105 See, Peoples Nat'l Bank v. Peterson, 82 Wn.2d 822, 829-30, 514 P.2d 159 (1973).
Wepsal

epis3l.

19:cp557.
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In addition, the children shall reside with their father in Phase III
one more overnight in odd numbered months which shall be the
third or fourth Tuesday after school or beginning at 3:00 p.m. if
there is no school in the month that is not an existing scheduled
overnight for the children with their father—which additional
overnight will end the next Thursday at 12:00 noon.

This resulted in the father having about 187 overnights under the
Amended Phase III.

The appeal followed; the case was subsequently remanded to
clarify the 30 minute ruling and comply with the 24 day limitation in
RCW 26.09.260(5).""° The Appellate Court also told the trial court it
“may” reconsider other issues as well.

In the subsequent proceedings on remand, the mother argued the
father’s residential time was improperly increased to 26 days.

This 26 day argument, based on RCW 26.09.260(5)(a), is not the
same argument now made on appeal, based on RCW 26.09.260(5), that
the trial court’s parenting plan changed the children’s residence.
Moreover, the 26 day issue was resolved by the trial court on remand by
reducing the days to 24 so that the Parenting Plan now reads:'"’

Phase II: Beginning July 1, 2011, the children shall reside with their

father from Friday at 3:00 p.m. to Monday return to school or. 1f
there is no school, at 12:00 noon (in the summer it shall be 6:00

"% Appeal 1 did not focus on a major modification under RCW 26.09.260(6), though it
was raised by the father.
"' CP 1028-29.
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Phase

p.m.) and every other Wednesday after school or if no school,
12:00 noon to Friday at noon.

III: Beginning July 6, 2012, the children shall reside with their
father every other Thursday after school, or if there is no school
from 12:00 noon to Tuesday return of school or, if there is no
school, at 12:00 noon (in the summer it shall be 6:00 p.m.) and
every other Wednesday after school or at 12:00 noon if there is no
school, until Friday return to school or until 12:00 noon if they are
not in school.

In addition, and as an adjustment arising out of the relocation
proceedings, the children shall reside with their father in Phase 111
one more overnight in the months of January, March, September
and November which shall be the third or fourth Tuesday after
school or beginning at 3:00 p.m. if there is no school in the month
that is not an existing scheduled overnight for the children with
their father---which additional overnight will end the next
Thursday at 12:00 noon.

Though not required for a minor modification, the trial court also

found that the relocation was detrimental to the children as required by

RCW 26.09.260(1)(c).'"?

It cannot be seriously argued that the trial court abused its

discretion in finding the mother improperly relocated. This justified a

change in the parties’ Parenting Plan which was made consistent with both

RCW 26.09.260(5) and (6).

"2 RP 522-24. CP 1004, 1006. The mother’s inability to work with the father has a
negative effect on the children. The relocation was contrary to the parties’ “living
proximity provision” in the agreed Parenting Plan and interferes with the children’s
existing pattern of planned and spontaneous interaction with their father.



Accordingly, the trial court gave the children more time with their
father to make up for the practical consequences and harm to them caused
13

by the relocation and the mother’s parenting problems.'

E. The Trial Court Properly Exercised its Discretion to Make RCW
26.09.260(10) Adjustments to the Parenting Plan

The trial court made other non-residential practical adjustments
pursuant to RCW 26.09.260(10) such as maintaining the residential
proximity and relocation concept the parties agreed upon in their original
agreed Parenting Plan which adjusted the statutory relocation provisions
by providing they did not apply if the mother and children moved within
two defined school districts or within 30 minute average drive time from
the father’s residence. The mother’s relocation fit none of these
provisions. In relocating, the mother presented the father with a fair

4 1t was impossible to undo the relocation, so the father

accompli.
reluctantly accepted it for the sake of his children and the trial court
agreed.'” With this in mind, the trial court then maintained the agreed

concept favoring parental proximity as much as possible.' '

' All of this was found by the trial court to be in the children’s best interest. CP 1008.
' CP 1003.

'S CP 431, 436, 996, 1003. While the mother’s failure to provide the required notice
may be deplorable, this does not necessarily mean the violating parent will be refused the
relocation where, to do so, will essentially punish the children for the bad acts of the
parent. In re Marriage of Murphy, 48 Wn.App. 196, 200, 737 P.2d 1319 (1987); CP
1003. This is in part why the father reluctantly agreed to the relocation pursued by the
mother but did not abandon his consequential remedies.

"5 CP 1004.
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The mother testified at length about the parties’ agreement that
their children would be raised “truly bilingual” in English and Japanese.'"’
She also testified that the Stanford school is the only public school in the
state she 1s aware of that offers “no-cost” instruction in English and
Japanese.''® The trial court took her at her word. It let her move to the
Stanford school attendance area, despite her disregard of the existing
Parenting Plan and the CRA. However, the trial court consequentially
required the relocation statute to apply if she moved to another school area
by requiring that, if she moved with the children outside the Stanford
attendance area, she would have to follow the relocation statute. This
adjustment does not prejudice the mother who could still seek to move in
accordance with the CRA—which she ignored in her relocation. It also

protects the children by preserving the status quo.

F. The Trial Court’s Sanction of the Mother was Authorized by
RCW 26.09.550 and Because of Her Intransigence''

The trial court had wide discretion to order sanctions when the
mother did not follow the relocation procedure and failed to provide the
required notice.

The tral court sanctioned the mother because of her failure to

120

follow agreed and statutory relocation requirements. In addition, she

" RP 376-79.
""" RP 67, 384; A. Br. page 6
""" Answer to Assignment of Error 7.



was sanctioned because of her intransigence.'”'

These findings were well
within the trial court’s discretion and are supported by substantial
evidence.'*

The trial court did not punish the mother by adjusting custody as
alleged at A.Br. 35. Custody remained with the mother. However, in its
modification, the trial court granted the children more residential time
with their father as a result of the wrongful relocation and its affect on the
children’s “existing pattern of planned and spontaneous interaction with
24

their father . . . .”'?® This was separate and apart from the sanctions.’

G. The Mother Is Not Entitled to Attorney Fees'”

Given the facts and circumstances of this case, and the nrother’s
pursuit of her repeatedly rejected claim that her relocation was proper, the
mother’s claim for fees is unfounded and frivolous.

It is she who started the entire dispute by improperly relocating. It
is she who was found to be intransigent. It is she who continues to argue

the facts do not support the impropriety of her relocation.'* It is she who

20.CP 991; RCW 26.09.470 and .550.

21 P 991-92,

122 RP 69-72, 76, 138-39, 143-44, 153, 162-64, 202-03, 210-13, 275-76, 333-35; CP 990-
93, 996, 1004-08.

123 CP 995, 1004.

24 CP 1008.

123 Answer to Assignment of Error 8.

126 See, e.g., CP 1336-39.
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has filed two appeals. It is she who asks this Court to substitute its
judgment for that of the trial court.
l 127

The mother is not entitled to her fees on appea

H. The Father is Entitled to His Additional Fees on Appeal

A court may award one party attorney fees based on the other
party's intransigence and failure to compromise.128 The party requesting
fees for intransigence must show the other party acted in a way that made
trial more difficult and increased legal costs.'*

The mother’s effort to take repeated bites at the apple concerning
the trial, her motion for reconsideration, the first appeal, the remand, and
now in the second appeal has certainly increased the cost of these
proceedings. The mother had a three day trial during which she had the
opportunity to prove her case to a fair minded trial judge who determined
she improperly relocated. She moved for reconsideration. She moved for
her version of what the post appeal clarification should be. She lost at
each turn—but refuses to concede. This is demonstrative of her
inflexibility. This merits sanctions under RCW 26.09.550,"*° as should the

failure of the mother to follow RAP 10.3(g) and 10.4(c).

'*7 See also, CP 1310-27.

128 See, In re Marriage of Greenlee, 65 Wn.App. 703, 708, 829 P.2d 1120, review denied.
120 Wn.2d 1002, 838 P.2d 1143.

" In re Marriage of Pennamen, 135 Wn.App. 790, 807, 146 P.3d 466 (2006).

3% CP 1002-10, 1332. See also, Trial Exhibit 1, pages 14, 15, 17; RP 38-42.
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We submit it also merits an award of fees to the father.

V. CONCLUSION

The mother is not a bad person. However, she makes poor
parenting decisions. More than that, she appears unable to selflessly
parent her children in recognition of their best interest and need to have a
healthy relationship with both of their parents, as anticipated by RCW
26.09.002.

Contrary to the policy of RCW 26.09.003 discouraging litigation,
when confronted by the possibility that she had made a mistake in
deciding to relocate, the mother stubbornly told the father to “take me to
court.”

After three days of trial, the court reasonably exercised its
discretion by tailoring an individualized resolution of parenting issues. In
doing so, the trial court repaired the contradictions in the parties’ original
Parenting Plan"*' and supported the parents’ original agreement that they
should live relatively close to each other—for the benefit of the children.
It also augmented the existing “almost shared parenting plan” to give the
children more time with their father because of their relocation and related

distancing from iheir father.

BIRP 523-24; CP 1008.
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What did the mother do in response? She challenged the father to
take her to court. She filed two appeals—and caused more litigation. She
claims, even in this appeal, that the father’s objection to the relocation was
asserted in bad faith. She challenges the substantial evidence against the
legitimacy of her relocation. She challenges the discretionary rulings of
the trial court and the exercise of its authority under RCW 26.09.260 (5),
(6) and (10).

“Take me to court,” the mother demanded to the father. And so he
did. In the process he demurred in his right to demand that the mother
move back to the area proscribed by the original Parenting Plan because to
change the status quo would not be in the children’s best interest. He also
asked the trial court to change the Parenting Plan in view of the mother’s
relocation and the facts proved at trial.

The mother believes she does not have to follow the rules, whether
they be agreed in a Parenting Plan or established by the Rules of Appellate
Procedure. There are, and should be. consequences that flow from this.

In granting relief after the trial, the court reasonably exercised its
discretion in favor of the best interest and needs of the children—not those
of the mother, or the father. It did the same on remand. Its orders should

be affirmed.
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Seattle, WA 98121

Via Messenger

DATED: April 22, 2014 at Seattle, Washington.

¢ DT

@Tchael Al Overlie
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o: josh@awenadam com

Sent: Tuesday, February 16, 2011 10:16 PM

Subject: Moving

Josh,

We will be moving in the second week in March.

Since I will be going to Duvall on Tuesdays and Thursdays, I will meet you at Shyne school
at 9:00 a.m. for exchange.

I will start boxing up small stuff and move them to garage. I am taking only a few
furniture with me and other furniture will stay during the listing of the house (I plan to
get rid of them when the house is sold).

I had a meeting with Sue to discuss about the staging and I'd like to start declattering
the house by moving things into garage. Would you start removing your stuff from the
garage and the house?

1 also asked her opinion about the kitchen floor and she suggested to go with abig
sheet of vinyl instead of vinyl tile. I can go check theprices for that in a couple of
days.

I can declattered the house to be ready for lisiting on March lst but we will be moving in
the middle of the listing. I'm not sure if you are okay with that or want to wait to list
the house until we are completely out of the house.

Thanks.

Nanako

100000 6 ¥9iyx3 sjuspuodsay
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SUPERIOR COURT OF WASHINGTON

COMES NOW, the Petitioner, Nanako Raskob, appearing by and through her attorney
of record, Philip C. Tsai, and hereby submits this Trial Brief.

The final Parenting Plan provides that the mother is the primary residential parent and
there is a presumption in her favor regarding relocation. The following application of the
statutory factors pursuant to RCW 26.09.520 was set forth in the mother’s Response to
Petition:

Para: 37.11is itted in and denied in part. The children love and are

bonded with both parents. However, the mother is the primary parent of the

children. The mother does not engage in disruptive activities or any of the other
adjectives used by the father. The father’s continued litigious behavior including

filing this Petition has a negative effect on the children’s well being. The father’s
behavior is not in the children’s best interests.

ANALYSIS OF RELOCATION FACTORS TSA] LAW COMPANY, PLLC ’]

ATTORNEYS AT LAW o
RCW 26.09.520 210t FOURTH AVENUE. SUTTE: 1560 4
Page 1 SEATTLE, WA 98121

206-728-8000

COUNTY OF KING

In re the Marriage of: NO. 09-3-04363-2 SEA

NANAKO TSUJIMOTO RASKOB, ANALYSIS OF STATUTORY
Petitioner, FACTORS PURSUANT TO RCW

26.09.520 IN LIEU OF PETITIONER’S
And TESTIMONY

JOSH IAN RASKOB (Relocation Trial)

Respondent
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Paragraph 3.7.2 is denied. The facts as enumerated in the above section 3.1 & 2 are
incorporated by reference as if fully set forth herein.

Paragraph 3.1 is denied. The Petitioner, Nanko Raskob asks the Court to deny the
father’s requested relief as follows:

Dismiss this Petition for modification of Parenting Plan as there is no basis in fact or law
for a modification to proceed pursuant to RCW 26.09.260 as no substantial change of
circumstance has occurred that would support a finding of adequate cause or
modification proceeding. In the parties Decree of Dissolution of Marriage they agreed to
sell the residence that the mother was residing with the children which necessitated the
mother’s move, The mother is acting in the best interests of the children by moving to a
location that has a public school with a Japanese Immersion Program. The father is
acting in bad faith by filing an Objection to the mother’s relocation as it is within 30
minutes average drive time of the father’s residence and the parties just finalized their
dissolution case in which agreement was just reached regarding the mother’s ability to
move as she did.

Deny the request for a Parenting Evaluation as there is no basis for modification of the
parenting plan pursuant to RCW 26.09.260 and RCW 26.09.270.

Deny all other relief father has requested in this Paragraph 3.1 including modifying the
perenting plan and award the mother attorney’s fees for having to respond to this Petition,

is denjed. Adequate Cause is required for this Petition pursuant to RCW
26.09.450 and RCW 26.09.260 and RCW 26.09.270 as mother relocated within 30
minutes average drive time from father’s residence. Therefore, father’s only basis for a
modification proceeding is RCW 26.09.260 which requires a finding of adequate cause.

Paragraph 3.7.3 is denied. The children do not reside 50% of the time with each
parent. The mother is the primary parent of the children. The mother moved
within 30 minutes average drive time of the father and has strictly adhered to the
relocation provisions in the final Parenting Plan. The children’s access to their
father is not disrupted and the children’s attendance at John Stanford Elementary
where there is 8 Japanese Immersion Program is in their best interests.

Paragraph 3.7.4a. Reserved.

ANALYSIS OF RELOCATION FACTORS TSAI LAW COMPANY, PLLC
RCW 26.09.520 ATTORNLEYS AT LAW

WU 2101 FOURTE! AVENUIE, SUTTT. 1560
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Paragraph 3.7.4b is denied. There are no RCW 26.09.191 restrictions against the
mother and there is no factual basis for such restrictions.

Paragraph 3.7.5 is denied. The mother acted in good faith and in strict compliance
with the final Parenting Plan by moving to a location within 30 minutes average
drive time of the father’s residence. The father has provided absolutely no objective
evidence whatsoever that the drive between the mother’s residence and the father’s
residence is more than a 30 minute drive. Father is also incorrect regarding what
Google Maps provides regarding the drive time in that it shows 23 minutes driving
the speed limit and 35 minutes in traffic. It is clear that the average drive time is
within 30 minutes as agreed in the final Parenting Plan.

Further, the father was notified of the mother’s intended relocation on February 15,
2011 via email which he acknowledges receipt of in his Petition. After receiving the
Notice of Intended Relocation, the father sent the final Parenting Plan to the Court
for entry. The father then waited (taking no action whatsoever) until after the
mother had relocated until March 10, 2011 to file an Objection to Relocation and
Modification of Parenting Plan contending that the relocation was in violation of the
Parenting Plan.

The mother’s reason for moving to her current address included the children’s
attendance at John Stanford Elementary school which has a Japanese Immersion
Program. The parties agreed that the children will be raised truly bilingual for the
substantial advantages to the children of baving a bilingual education and exposure
to their Japanese culture. The mother’s move to ber current residence was done in
good faith. However, the father’s objection to the mother’s relocation is being made
in bad faith in an effort to control the mother as he did during the marriage.

3.7.6 is denied. The children have reasonable access to their parents
which is why they agreed to live within 30 minutes average drive time of each other.
The final Parenting Plan specifically states that the children will attend school
where the mother obtains her teaching position or where she resides. The mother’s
enrollment of the oldest daughter in John Stanford Elementary is in strict
adherence of the final Parenting Plan. The father indicated that he could not
afford to continue to pay for Japanese education for the children which is one of the
reasons it is in the best interests of the children to attend Jobn Stanford Elementary
where they obtain Japanese education at no cost to the parents.

ANALYSIS OF RELOCATION FACTORS TSAI LAW COMPANY, PLLC
RCW 26.09.520 ATTORNEYS AT LAW

2101 FOURTH AVENUE, SUITE 1560
SEATTLL WA 98121
206-728-R000




Paragraph 3.7.7 is denied. The mother has not constructed any barrier between the
father and the children. The children have more opportunities attending John
Stanford Elementary where they obtain Japanese education at no cost to the
parents. The mother’s relocation to a residence within 30 minutes average drive
time of the father is in compliance with the Court Ordered parenting plan.

13
15 ’ i i . =
17 Paragraph 3.7.8 is depied. There are no geographic limitation provisions in the
19 final Parenting Plan other than an expansion of the definition of “current school
21 district” to include a distance of 30 minutes average drive time to be included as
23 part of the relocation provisions. The mother’s relocation to a residence within 30
25 minutes average drive time of the father is in compliance with the Court Ordered
2; parenting plan and is in the best interests of the children.
2
31 Paragraph 3.7.9 is denied. See above. Further, there is no basis for a Parenting
;’ g Evaluation to occur as the father bas not met the adequate cause threshold
37 requirement pursuant to RCW 26.09,260 and RCW 26.09.270. Further, the facts
39 stated by the father in this paragraph are not applicable to the statutory factor of
a1 whether it is feasible or desirable for the other party to relocate.
43
45 Para; 3.7.10 is denied. The mother had to move from the former family
47 residence because the parties are selling that residence. The mother’s relocation to
49 a regidence within 30 minutes average drive time of the father is in compliance with
g; the Court Ordered parenting plan.
55
g; Respectfully submitted this 18" day of July, 2011 by:

1
. TSAI LAW COMPANY, PLLC
65
67 s P —
69 - : . -
71 "\/\-f\ n < [~
73 Philip C. Tsai, WSBA #27632
;g Attorney for Petitioner
79
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E. Application of the relocation factors in RCW 26.09.520 favor the father.
If the CRA applies, the “11 factors™ must be considered. Based upon the 11 factors, the

detrimental effect of the move outweighs the benefits because:

¥ | House Journal 56th Leg., Reg. Sess.. at 551 (Wash.2000).
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3.7.1

373

The relative strength, pature i t i ility of the

hi 's relationship with h other.
The children love their parents and each other. The bond between the children and
their parents is strong. The issues suggested by this factor are discussed in the
parenting evaluations of Margo Waldroup in this matter. The father is
appropriately and significantly involved in the children's lives. However, the
mother's dismsptive-aetiviics, difficulty working with the father and-ininvalving
the-children o heranger Jowand the-father have made parenting of the children
difficult. The mother seems gcnerally unable to work consistenily and
cooperatively with the father in, for example, making 'joint” educational
decisions. This has a ncgative effect on the children and their well being.

rior { the parties:
As determined in Arbitration and incorporated into the partics’ Parenting Plan, if
the mother moves with the children outside of the Northshore and Everett School
Districts or dutside of a 30 minute average driving time from the father's current
residéncc in Bothell, Washington, the relocation statute is implicated and a
Notice of Relocation required. The mother moved to 4049 Latona Avenue NE,
No. C in Seattle, Washington. This is not in the Northshore or Everett School
Diwi-cts or within 30 minutes average drive time between the father's current
residence in Bothell. Washington and the Latona address, The father objects to
this move. Moreover, the required notification of the move was not given.
Disrupting contact bytween the child and the objecting parent is more detrimental
to the child than disrupting contact between the child and the person with whom

jld resides jorit th:

The Parenting Plan addresses the geographical area where the mother shall live

without implicating the relocation statute, The mother’s move from that area

RESPONDENT'S TRIAL MEMORANDUM - 9 CAMDEN HALL, PLLC

1001 FOURTH AVENIE, SiiTE 3D12-1]
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violates the proximily provision in the parties’ Parenting Plan and interferes with
the children’s existing pattern of planned and spontaneous interaction with their

father and the father’s planned and spontancous access to the childrcnland théir

activities,
3.7.4a The objecting parent ig nof subject to limitations under RCW 26.09.19].
Agreed.

o
3.7.4b The mother who is entitled lo residential time with the children is subject to

limitations upder RCW 26.09.191. _
Reserved,-pendingthe-requestedcvatuatith.
3.7.5 The reasons and good faith of each person seeking or opposing the relocation.

The reasons for opposing the relocation are:

r's move was not given to the father,

the father's home in-Bothell, Washington 1o the

changed because of the relocation.

' : ; CAMDEN HALL, PLLC
RESPONDENT'S TRIAL MEMORANDUM - 10 100) BT s 'l-; I

SEATTLE, WASHINGTON B854 ¢ 206-749.0200
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e The notice of relocation, within days of agreement on the Parenting Plan is

“evidence of the bad-faith-oF+he mother. s deftl oty CWMW‘; ﬂ"/‘- o

3.7.6 The age. dev dn ild, and the likely impact 54{1%

3.7.7

3.7.8

.3.71.9

RESPONDENT'S TRIAL MEMORANDUM - 11

Shildrer: g ns ar Mo Sptead gurdr.

The children need reasonable interaction with both parents, The edugalional
.opportunities for the children are mwmr '

relocation or its prevention will have on the child’s physical, educational, and:
emotional development, faking inlo consideration any special nceds of the

The guality of life, senources, and. itics available to the chil 5
in i current and proposed geographic locations:
4
i the

A"

c 'v'trr - : mwﬁ" ?hu__

party to relocate:
See above and;

o .AM
Wﬁw JWN”M‘;I hi

CAMDEN HALL,PLLC
1001 FounTw Avenus, SiTE )3 12-1)
STATYLE, WASHINGTON DHIS4 ¢ 206-749-0700



e Provide that

Z recommend chang arenting Plan that arc appropriate in view of the
3 children’s need mother's actions and the father's parenting
4 allow the mother to move but change the
5 c al parent to Josh Rask d adjust the residential schedule whereby
6 e children will substantially reside with their father;
7 e Adjust the ' idential schedule to allow the mother to move but modify the
8 cuirent Parenti that the children shall reside avith the father every
9 . other week from Yfursday afier school, or if there is no school from 12:00
10 noon, to Tuepday relyn to school or, if there is no school, 1o 12:00 noon (in
1 thes | 0 p.m.) and every other Wednesday after school or
12‘ at 12200 noon if there is no school, until Friday return to school or until 12:00
13 oon if they are not in school, '
e Have the o¥ildren attend school where the father lives in Bothell,
15 Washingion; an
16 o. Whether any{'thc above cxamples is appropriate should be determined after
17 the ' enting cvaluation. _ .
18 3.7.10 ial impac logisti location or its prevention:
19 Incre;ised travel time and expenge inconvenience; reduced ability of the father 10
20 paniclpatc in the children’s aclwllue: ,cuwcw,f.l m
21 ain e cad hragfile Iwgﬁwé oa pla
5 Aol -
23
24
25
26

s 5 CAMDEN HALL, PLLC
RESPONDENT'S TRIAL MEMORANDUM - 12 1001 POURTN Avewue, Strre 331213
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MONTH

FEBRUARY 23, 2011
PARENTING PLAN

OVERNIGHTS PER MONTH

JUNE 11, 2013 PARENTING
PLAN OVERNIGHTS PER

MONTH

JOSH

NANAKO

JOSH

NANAKO

JANUARY

15

16

17

14

FEBRUARY

12

16

14

14

MARCH

13

18

15

16

APRIL

12

18

14

16

MAY

16

15

17

14

JUNE

13

17

16

14

JULY

15

16

16

15

AUGUST

12

19

14

17

SEPTEMBER

13

17

15

15

OCTOBER

14

17

16

15

NOVEMBER

15

15

17

13

DECEMBER

13

18

16

15

TOTAL

| 163

202

187

178




