70 1o\ -0

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION I
No. 707612

CHANNARY HOR,

Appellant,
v.

THE CITY OF SEATTLE, a Washington Municipal Corporation,
and OMAR TAMMAM,

Respondents.

APPELLANT’S
OPENING BRIEF

The Law Offices of Ben F. Barcus & Associates, PLLC
Ben F. Barcus — WSBA #15576

Paul A. Lindenmuth — WSBA #15817

Of Attorneys for Plaintiff

4303 Ruston Way

Tacoma, WA 98402
(253)752-4444/Facsimile:(253)752-1035
ben@benbarcus.com

paul(@benbarcus.com

ORIGINAL



I. TABLE OF CONTENTS

TABLE OF CONTENTS . von i vaves i un swivem o i v i 1-vi
TABLE OF AUTHORITIES ....... ... .. ... Vil -Xiv
ASSIONMENT OF BERROR. . cxwanvn ssavmes o3 58 wosamss 2

1.

The Trial Court erred by giving Court's Instruction No. 17,
which is based upon WPI 71.01, because the City, throughout
the course of proceedings, including in Answers to Requests
for Admission, denied that the officers were engaging in a
"pursuit," thus, the privilege applicable to emergency vehicles
set forth within RCW 46.61.035, (which is the basis for WPI
71.01), does not apply to this case. (See, Appendix No. 1 (T)).
(CP 2924 . . .

The Trial Court erred in giving Court's Instruction No. 26,
which instructed the jury that the City of Seattle had no duty
to control Omar Tammam's acts, when such instruction is
inherently misleading and confusing, particularly in a police
pursuit case, where liability is predicated on the notion that if
the police do not pursue, then the fleeing vehicle will slow
down and cease to drive in a dangerous manner, i.e., that at
least on a limited basis, his actions are being controlled by the
pursuing police. (Appendix No. 1 (CC)) (CP 2933). ....2

The Trial Court erred by giving Court's Instruction No. 27,
which instructed the jury that the City of Seattle owed
Plaintiff, Channary Hor, no duty to protect her from Omar
Tammam's criminal acts, when under the circumstances of
this case, the giving of such instruction was inherently
misleading and confusing to the jury and negated the
defendant’s duty. (Appendix No. 1 (DD)) (CP 2934).. ..2

The Trial Court erred in giving Court's Instruction No. 21,
which set forth the statutory definition for attempting to elude
a police vehicle because it was misleading and confusing,
particularly in the context of this case where Seattle's own
internal pursuit policy provided that the act of "eluding," in

3



and of itself, could not be the basis, and/or the justification,
for the initiation and continuation of a pursuit.( Appendix No.
EX)) (CP2928Y.:  vucvwnn sm cawmmu s wwsamn e v 3

The Trial Court erred by giving Court's Instruction No. 23,
which informed the Court that Omar Tammam was found
guilty of vehicular assault, because such an instruction was
irrelevant, misleading and confusing, and overemphasized the
Defendant's theory of the case. (Appendix No. 1 (Z)) (CP
ZODON. . coen o e weRt GG R B8 B A S RS 3

The Trial Court erred in giving Court's Instruction No. 24,
which provided a statutory definition of vehicular assault,
because such an instruction was irrelevant, misleading and
confusing, and overemphasized the Defendant's theory of the
case. (Appendix No. 1 (AA)) (CP2931).. ............ 3

The Trial Court erred in failing to give Plaintiff's proposed
Instruction No. 18, which set forth the "basic speed rule" and
the speed limits in the area where the police pursuit occurred
when the involved police officers admitted they were
travelling at least twice the posted speed limit without
activated emergency equipment. ............0000.n. 3

The Trial Court erred as a matter of law by de facto
dismissing the two individual police officers from the case,
when over Plaintiff’s objections, it refused to include their
names within the Court’s instructions on the verdict form,
when there was no proper motion before the Court which
could result in such a dismissal, and as a matter of clearly
established law, such a dismissal was inappropriate because
Plaintiff has a right to sue both the employer and the negligent
employees, and to have their fault subject to allocation under
the terms of RCW 4.22 et seq. (Appendix No. 1 (NN)) (CP
2B ) woniwrss 55 FoEes @ EENEYEE Y ROTRIEN S5 4

The Trial Court erred in failing to grant Plaintiff's Motion for
a Mistrial when defense counsel, during his opening
statement, strongly communicated to the jury that the City
would ultimately be 100 percent responsible for the payment
of any judgment, when such comments violated a number of

-1i-



10.

ilg

12.

13.

14.

the Court's prior rulings on Motions in Limine, which had
precluded any arguments regarding "insurance," "deep
pockets," and "joint and several liability." (Appendix No. 3)
(CP 191050, o v sy an oo an s i amsmy o 4

The Trial Court erred in failing to grant Plaintiff a mistrial,
(or at least a curative instruction), based on inappropriate
comments of opposing counsel which were violative of a
number of the Court's Orders in Limine, on the grounds that
there was not a contemporaneous objection, when such
comments were flagrant misconduct and requiring such an
objection would only compound the damage inflicted by the
misconduct, and would reward the defense for violating the
Court’s pretrial Orders in LAmine.. .. vorvan ow vo snse s 4

The Trial Court erred by permitting expert testimony from
defense expert, Saxon, regarding the drugs which were found
within Mr. Tammam's system well after the accident, when
such testimony, without any foundation, invited the jury to
engage in speculation and conjecture as to whether or not
such drug usage had a causal relationship to the accident, and
particularly when it was subsequently learned during the
course of trial that the foundation for such testimony was
ADSBHIE. oo o wonrommms s smesieane 25 SANTIIS 6 SRSIBEEIE SIS 5

The Trial Court erred by permitting defense expert, Saxon, to
testify regarding Mr. Tammam's drug usage, because
testimony regarding such an "explosive" issue was irrelevant,
highly prejudicial, and given its speculative nature, had very
little, if-any, evidentiary value.. .« ccvsmas v svmes s wos 5

The Trial Court erred in permitting defense experts, Rose and
Neale, to testify and present animation exhibits regarding
their “line of sight” "accident reconstruction”" of the events
leading up to Plaintiff's injuries, when such testimony was
rankly speculative and lacked a sound scientific foundation..

The Trial Court erred by allowing the defense economic
expert, Partin, to testify regarding medical issues, for which
he was admittedly not qualified, and to testify regarding a

-iii-



discount rate calculated on a basis contrary to normal and
prudent accounting standards. ..................... .6

15.  The Trial Court erred by failing to grant Plaintiff’s motions
for mistrial, which were brought in response to the admission
of the improper expert testimony of defense experts Rose,
Nealeand Partin.. ........ ..., 6

IL. ISSUES RELATING TO ASSIGNMENT OF ERROR .........

1. Whether the trail court committed instructional error, and if so,
did one or more of such errors warrant reversal and remand for
ANCWIEIAL . ..ir s soimionm s b isegs frd b b 508 mbgfas 6 5 4 6

2. Whether the trial court’s admission of expert testimony, which

was impermissably speculative, misleading and without
adequate foundation, warrants reversal and remand for a new

AL oo s s AT SRS KA S MY E 6

i Whether the trial court erred by refusing to grant Plaintiff’s
Motion for Mistrial, when defense counsel’s opening statement

violated a number of the trial court’s orders in limine?. .. 6

4. Should the Court reverse and remand the case for a new trial

due to cumulative errors occurring during trial, which served

to detiy Plaittiff e T tnial? o oo s oo v svmes 7

[II. ~ STATEMENT OF FACTS . ... . T
L. Factual Backgrourid of the Case «owe o sevmmas e sesives §

2 Procedural FIsiony: ;.o v snn o6 vesns o dniiss o 95 vale 14

3. Trial .o 19

IV. ARGUMENT ... e 23

A. Factual Issues Regarding Officers Thorp and Grant’s
Violation of SPD’s Internal Pursuit Policies Upon Initial

-iv-



Pursuit and Continuation of a High-Speed Pursuit. . .. .. 23

The Law Applicable to Jury Instructions . ............ 27

The Giving Of Court’s Instruction No. 17, And The Failure
To Give Plaintiff’s Proposed Instruction No. 27 Was An
Inexplicable Prejudicial Error Warranting The Grant Of A
New Trial ... e 28

Court’s Instruction No. 26 Which Instructed The Jury That
The City Of Seattle “Had No Duty To Control Omar
Tammam’s Acts” Was An Erroneous Misstatement Of The
Law, Misleading And Confusing, A Comment On The
Evidence And Served To Undercut Plaintiff’s Valid Theory
DL ~ v sonsomnsuun o s o5 ol aammem b S s W5 32

The Court's Instruction No. 27 Was Both Legally And
Factually BIoneous! « oo comns sw e wewens o s sk ain s 34

Court's Instructions No. 21, 23 Through 25 Were Improper,
And Served To Mislead And Confuse The Jury While At
The Same Time Overemphasizing The Defendant's Theory
Of TheCase. .......oviiiiiiiiiiii i 36

The Trial Court Erred By Entering A De Facto Order Of
Dismissal Of Individual Defendants Grant And Thorp By
Removing (No Including) Their Names From The Verdict
Form For Allocation Of Fault Purposes. ............. 38

The Trial Court Erred by Permitting Prejudicial Evidence
Regarding Mr. Tammam’s Drug Usage and Speculative
Expert Testimony on that Subject Matter. ............ 42

The Trial Court Committed Reversible Error by Permitting
Conclusory and Speculative Testimony Without an
Adequate Foundation from the Defense Accident
Reconstruction Experts and Erred by Refusing to Strike
Such Speculative TeSHMORY. i s scamns o swnoes sves e s 50

-V-



0§ The False And Misleading Testimony Perpetrated By
Defense Expert Partin Warrants Reversal. ... ......... 35

K. Misconduct of Counsel for the City of Seattle was Highly
Prejudicial and Incurable, Thus Warranting the Grant of a
New Trial

V. CONCLUSION

-Vi-



TABLE OF CASES AND AUTHORITIES

Wood v. Ostrander, 879 F.2d 583 (9" Cir. 1989) .................. 35

I1. Washington Cases

Afoa v. Port of Seattle, 176 Wn.2d 460 296 P.3d 800 (2013) ......... 35
Amend v. Bell, 89nWn.2d 124,570 P.2d 138 (1977) . . . ... .o oi et 40
Andrews v. Burke, 55 Wn. App. 622, 79 P.2d 740 (1989 ............ 25

Barie v. Intalco Alumininum Corp.1, 11 Wn.App 342, 522 P2d 1159 (1974)

.......................................................... 56
Barth v. Rock, 36 Wn. App. 400, 674 P.2d 1265 (1984) ............. 55
Berger v. Sonneland, 144 Wn.2d 91, 26 P.3d 257 (2001) ............ 42
Boeing v. Heidy, 147 Wn.2d 78, 81, 51 P.3d 798 (2002) ......... 46,48

Bohnsack v. Kirkham, 72 Wn.2d 181, 193, 432 P.2d 554 (1967) ... 43,49
Cocoa v. Armstrong Corp., Inc., 60 Wn.App. 466, 804 P.2d 659 (1991) 31
Cramer v. Van Parys, 7 Wn.App. 584, 593-94, 500 P.2d 1255 (1972) .. 60
Davidson v. Seattle, 43 Wn.App. 569, 719 P.2d 569 (1986) ....... 50,52
Eagle Group, Inc. v. Pullen, 114 Wn.App. 409, 420, 58 P.3d 292 (2002)27
Halls v. Walls, 84 Wn. App. 156, 165, 926 P.2d 339 (1996) ......... 45
Hoskins v. Reich, 142 Wn. App. 557, 174 P.3d 1250 (2008) ......... 46

Hunter v. North Mason School, 85 Wn.2d 810, 814 539 P.2d 845 (1975) .

-viii-



James v. Ellis, 44 Wn.2d 599, 605,269 P.2d 573 (1954) ............ 39

Jones v. City of Seattle, 179 Wn.2d 322, 343,314 P.3d 380 (2013) .... 48

Jones v. Hogan 56 Wn. 2d 23,351 P.2d 153 (1960) ................ 59
Joyce v. DOC, 155 Wn.2d 306, 119 P.3d 825 (2005) ............ 25,31
Kappelman v. Lutz, 167 Wn.2d 1, 6,217 P.3d 286 (2009) ........... 27

Keller v. City of Spokane, 46 Wn.2d 237, 249, 44 P.3d 845 (2002) ....27
Kramer v. J. I. Case Manufacturing Company, 62 Wn.2d 544, 815 P.2d
TRICLIBLYY oo s wwmzay e o wgmas swgemes pe o0 wopem.as v8 HOERE SR 48
Kuhn v. Schnall, 155 Wn.App. 560, 577, 228 P.3d 828 (2010) ... 29,30,61
Leavitt v. Deyoung, 43 Wn.2d 701, 707,263,592 (1953) ............ 49
Lockwood v. AC and S, Inc. 44 Wn.App. 330, 359n24, 722 P.2d 826
(1986) oot 60
Lybbert v. Grant County, 41 Wn.2d 29, 1 P.3d 1124 (2000) . ......... 30
Mackay v. Acorn Custom Cabinetry, Inc., 127 Wn.2d 302, 311, 898 P.2d
PBAICTIIBY . oo vu mwnorisn svm mtmmnms som v Wi AsnRTRAES S0 S BIEBE £0 BRI B > 27
Madill v. Los Angeles Sea Otter Motor Express, Inc., 64 Wn.2d 548, 552,
821 (1964) . .o 43

Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1360 (1975) ........ 16,32.34

-1X-



McUne v. Fuqua, 42 Wn. 2d 65,253 P.2d 632 (1953) .............. 60

Miller v. Likins, 109 Wn. App. 104, 149, 34 P.3d 835 (2001) ..... 45,50
Myers v. Harter, 76 Wn.2d 772, 780,459 P.2d 25 (1969) ........... 50
Nelson v. Martinson, 52 Wn. 2d 684, 328 P.2d 703 (1958) .......... 58
Orwick v. Fox, 65 Wn.App. 71, 80, 828 P.2d 12 (1992) .......... 39,41

Osborn v. Lake Washington School District, 1 Wn. App. 534, 462 P.2d
966 1969 i maaanes o v S5Rah 18 TranT e ¥ vaReS B Rored i e 59
Purchase v. Meyer, 108 Wn.2d 220, 226, n12, 737 P.2d 661 (1987) ... 44
Riley v. Department of Labor and Industries, 51 Wn.2d 438, 443-44 39
P.2d 549 (1057) o oot 59
Robb v. City of Seattle, 176 Wn.2d 427, 435,295 P.3d 212 (2103) ... 35

RWR Mgmt., Inc. v. Citizens Realty Co., 133 Wn.App. 265, 278, 135 P.3d

BOTTRUIIBY] 5 wos ssosvmon s1s woremns o OHmT S SVORAEK B PSRRI B SURR B T 5 27
Sofie v. Fibreboard Corp., 112 Wn.2d 635,771 P.2 711 (1989) ...... 39
State v. Elmore 155 Wn. 2d 758, 123 P.3d 72 (2005) ............... 60
State v. Garza, 99 Wn.App. 291, 295, 994 P.2d 868 (2000) .......... 42
State v. Hyder, 159 Wn. App. 234, 244 P.3d 454 (2011). ............ 43

State v. Kilpatrick, 107 Wn. App. 757, 761-62, 27 P.3d 246 (2011) ... 45

State v. Latham, 30 Wn. App. 776, 780, 638 P.2d 592 (1981) ........ 59



State v. Lewis, 141 Wn. App. 367, 389, 166 P.3d 786 (2007) ......... 44

State v. Nation, 110 Wn.App 651, 663, 41 P.3d 1004 (2002) ......... 56
State v. Pierce 169 Wn.App 533, 553,280 P.3d 1158 (2012) ......... 60
State v. Sipin, 130 Wn.App. 403, 123 P.3d 862 (2005) ........... 52,53
Stedman v. Cooper, 172 Wn. App. 9, 16,292 P.3d 764 (2012) .... 45,50
Thomas v. French, 99 Wn.App. 95, 105, 659 P.2d 1097 (1983) ....... 4]

Thompson v. King Feed Nutrition Serv., Inc., 152 Wn.2d 447, 453, 105

P.3A 378 (2005) - ot 27

Weber v. Budget Truck Rental, LLC, 162 Wn. App. 5254 P.3d 196 (2001)

White v. Peters, 52 Wn.2d 824, 829 P.2d 471 (1958). .............. 43
Yong Tao v. Heng Bin Li, 140 Wn.App 825, 166 P.3d 1263 (2007). ...33
Other States Cases

Brennan v. Wisconsin Central L.td., 59 N.E.2d 494 (Ill. App. 1992) ...53

French v. City of Springfield, 357 N.E.2d 438 (Ill. 1976) ............ 54
Garcia v. CONMED Corp., 240 Cal. App.4™ 144 (2012) ............ 41
Haynes v. Hamilton County, 883 S.W.2d 606 (Tennl1994) .......... 16
Hiener v. ... . 56
Lorenz v. Pledge — N.E.3d — 2014WL 468239 (1ll. App. 2014) .... 53,54

-X1-



Ramon v. City of Los Angeles, W11492412 (Cal. App. 2012) ........ 41
Robbins v. City of Wichita, 172 P.3d 1187, 1194 (Kan. 2007) ........ 16
Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 631, 230 P.3d 583 (2010) . . 49
Solis v. Southern California Rapid Transit District, 105 Cal. App. 3d 382

CRIBOY:.ci v siomsciioin oo sissmimie v o smewmes 5 05 MERIEEL s WEWAS @3 se SR 54
Sudin v. Hughes, 246 N.E.2d 100 (Ill App. 1969) .................. 32

Suwanski v. Village of Lombard, 794 N.E.2d 1016, 1022 (Ill. App. 2003)

.......................................................... 32
II1. Revised Code of Washington
RCW 4.16.080 ............ R B S U ARG 5 SRR S SRR 1R 14
REOW 41610 v v saess o o 53 0 v oo o el 0 Gouen s 14
RCW 422,015 .. e 37
REW 422070 v vwswmin samee i i swsmmis wasmm a o6 sws w8 & 37.40
RCW 5.40.050 .. ..o e e 25,31
ROW 46161035 .o v snnwn smvmn s s simcveos oa swrsss » 2,13,21,28,29,34
REWAB.61:522 ooi oo vanan snees av we SBues 61 o9/l 5 s/ e 535 14
RCW 70.02 e 42
IV. Court Rules
CR 5O e 55

-X11-



BRAD] cunoa en s somosaams s spoemages sy punssipn 5 wescs i s 46
BRADZ ....c.ic b so momimimmmn mon 1 semsmsmismns mie say sooimines 259 mmimn w08 551 msess 46
ERADT: cvwmn vn sswmsnoes g o5 smmamemss m snsss o6 68 SO 5 48.49
ERAOE wovwn s vovia s i 08 Ga oh,aa &3 ¥ Sai,ei 9 Huies 03 D aeias & 48
EREIE] covieess o Aimiess scn Wi A0 MRS N3 P WIEGHSNES 458 KSCOHSNOGE M FHIETS 4 1 38
BRGDY sue i s smmems oe s saveiin 48 55 56 09600 0 SoS0y 53 seiae o oY o 38
ER 708 e 45,50
V. WPI
WRIALO8 o vomen 5 50 Goitnss £ VB ol ed o Fomas 5 Demes ot semen 19
WPL 45,24 e 19
WERLTEOI o s smmpg s s oy 2 swomens mosss g% o6 SwsER i b 2,28
WPIT71.06 ..., 13,21,22,28,29,30,31,61
WERLESDL. o i suvivmsaom s wwvsos i1 winmmiask 855 5025 50 00 SWI0265 WV BTGRP 31
WRLGUDR: o o sovew 56 vn Soi o 5 Boaes o8 Vaoici 05 Besed i3 Spaese 25
VII. Other Authority
16 WA PRAC §10:8 (B ed2D13) v cvnnn o vumens wwans s cu s i 50 30
16 WAPRAC § 1.51 BdEd.2012) ... ..o 25,35
Restaterment Second of Tort § 302ZB .o os v s s os sasi s ws 33
Tegland, 14A WAPRC,§ 32:29(2d Ed2012) .........covvvnninn.. 60

-Xiii-



42 U.S.C. § 1983

-X1v-



L ASSIGNMENTS OF ERROR

1. The Trial Court erred by giving Court's Instruction No. 17,
which is based upon WPI 71.01, because the City, throughout the course
of proceedings, including in Answers to Requests for Admission, denied
that the officers were engaging in a "pursuit," thus, the privilege
applicable to emergency vehicles set forth within RCW 46.61.035, (which
is the basis for WPI 71.01), does not apply to this case. (See, Appendix
No. 1 (T)). (CP 2924).

2 The Trial Court erred in giving Court's Instruction No. 26,
which instructed the jury that the City of Seattle had no duty to control
Omar Tammam's acts, when such instruction is inherently misleading and
confusing, particularly in a police pursuit case, where liability is
predicated on the notion that if the police do not pursue, then the fleeing
vehicle will slow down and cease to drive in a dangerous manner, i.e., that
at least on a limited basis, his actions are being controlled by the pursuing
police. (Appendix No. 1 (CC)) (CP 2933).

3. The Trial Court erred by giving Court's Instruction No. 27,
which instructed the jury that the City of Seattle owed Plaintiff, Channary
Hor, no duty to protect her from Omar Tammam's criminal acts, when

under the circumstances of this case, the giving of such instruction was



inherently misleading and confusing to the jury and negated the
defendant’s duty. (Appendix No. 1 (DD)) (CP 2934).

4. The Trial Court erred in giving Court's Instruction No. 21,
which set forth the statutory definition for attempting to elude a police
vehicle because it was misleading and confusing, particularly in the
context of this case where Seattle's own internal pursuit policy provided
that the act of "eluding." in and of itself, could not be the basis, and/or the
justification, for the initiation and continuation of a pursuit.( Appendix
No. 1 (X)) (CP 2928).

8 The Trial Court erred by giving Court's Instruction No. 23,
which informed the Court that Omar Tammam was found guilty of
vehicular assault, because such an instruction was irrelevant, misleading
and confusing, and overemphasized the Defendant's theory of the case.
(Appendix No. 1 (Z)) (CP 2929).

6. The Trial Court erred in giving Court's Instruction No. 24,
which provided a statutory definition of vehicular assault, because such an
instruction was irrelevant, misleading and confusing, and overemphasized
the Defendant's theory of the case. (Appendix No. 1 (AA)) (CP 2931).

¥ The Trial Court erred in failing to give Plaintiff's proposed
Instruction No. 18, which set forth the "basic speed rule" and the speed

limits in the area where the police pursuit occurred when the involved



police officers admitted they were travelling at least twice the posted
speed limit without activated emergency equipment.

8. The Trial Court erred as a matter of law by de facto
dismissing the two individual police officers from the case, when over
Plaintiff’s objections, it refused to include their names within the Court’s
instructions on the verdict form, when there was no proper motion before
the Court which could result in such a dismissal, and as a matter of clearly
established law, such a dismissal was inappropriate because Plaintiff has a
right to sue both the employer and the negligent employees, and to have
their fault subject to allocation under the terms of RCW 4.22 et seq.
(Appendix No. 1 (NN)) (CP 2944-46).

9. The Trial Court erred in failing to grant Plaintiff's Motion
for a Mistrial when defense counsel, during his opening statement,
strongly communicated to the jury that the City would ultimately be 100
percent responsible for the payment of any judgment, when such
comments violated a number of the Court's prior rulings on Motions in
Limine, which had precluded any arguments regarding "insurance," "deep
pockets," and "joint and several liability." (Appendix No. 3) (CP 1944-
1959).

10.  The Trial Court erred in failing to grant Plaintiff a mistrial,

(or at least a curative instruction), based on inappropriate comments of



opposing counsel which were violative of a number of the Court's Orders
in Limine, on the grounds that there was not a contemporaneous objection,
when such comments were flagrant misconduct and requiring such an
objection would only compound the damage inflicted by the misconduct,
and would reward the defense for violating the Court's pretrial Orders in
Limine.

11 The Trial Court erred by permitting expert testimony from
defense expert, Saxon, regarding the drugs which were found within Mr.
Tammam's system well after the accident, when such testimony, without
any foundation, invited the jury to engage in speculation and conjecture as
to whether or not such drug usage had a causal relationship to the accident,
and particularly when it was subsequently learned during the course of
trial that the foundation for such testimony was absent.

12.  The Trial Court erred by permitting defense expert, Saxon,
to testify regarding Mr. Tammam's drug usage, because testimony
regarding such an "explosive" issue was irrelevant, highly prejudicial, and
given its speculative nature, had very little, if any, evidentiary value.

13. The Trial Court erred in permitting defense experts, Rose
and Neale, to testify and present animation exhibits regarding their “line of

! n

sight” "accident reconstruction" of the events leading up to Plaintiff's



injuries, when such testimony was rankly speculative and lacked a sound
scientific foundation.

14.  The Trial Court erred by allowing the defense economic
expert, Partin, to testify regarding medical issues, for which he was
admittedly not qualified, and to testify regarding a discount rate calculated
on a basis contrary to normal and prudent accounting standards.

15.  The Trial Court erred by failing to grant Plaintiff’s motions
for mistrial, which were brought in response to the admission of the
improper expert testimony of defense experts Rose, Neale and Partin.

II. ISSUES RELATING TO ASSIGNMENT OF ERROR

1. Whether the trial court committed instructional error, and if
so, does one or more of such errors warrant reversal and remand for a new
trial.

2. Whether the trial court’s admission of expert testimony,
which was impermissibly speculative, misleading and without adequate
foundation, warrant reversal and remand for a new trial.

3. Whether the trial court erred by refusing to grant Plaintiff’s
Motion for Mistrial, when defense counsel’s opening statement violated a

number of the trial court’s orders in limine?



4. Should the Court reverse and remand the case for a new
trial due to cumulative errors occurring during trial, which served to deny
Plaintiff a fair trial?

III. STATEMENT OF FACTS

1. Factual Background of the Case.

On May 17, 2006, a healthy 16 year-old Channary Hor, went to
Seward Park in Seattle with a new acquaintance, Omar Tammam. Less
than an hour later, she was rendered quadriplegic. (RP Vol. 44, P. 2 3)
Earlier that evening, Mr. Tammam had invited Ms. Hor out on a first date.
They spent the earlier part of the evening driving around and ultimately
found their way to Seward Park where Mr. Tammam parked (in a parking
lot near the tennis courts), to continue their conversation. (/d., P. 7).
Neither Ms. Hor, nor Mr. Tammam realized that there was a park curfew
and did not observe any notice that the park had closed prior to their
arrival. There were open gates into the park, and there were other vehicles
parked in the parking lot at the time. (CP 3972).

While Ms. Hor and Mr. Tammam were parked and talking, Seattle
police officers Thorp and Grant, (in separate cars), were on patrol in and
around Seward Park. Observing the Tammam vehicle, (a Cadillac),
parked in Seward Park after hours, Officer Thorp approached Mr.

Tammam's vehicle, turned on his emergency overhead lights, and



illuminated his spotlight onto Mr. Tamnan's parked car. He got out of his
cruiser and walked toward Mr. Tammam's car from the rear. (RP Vol. 17,
P. 16; Vol. 18, P. 44 46). Officer Thorp abruptly confronted Ms. Hor and
Mr. Tammam by aggressively banging on the driver's window with his
flashlight. (Id.). Based on his observations at the scene, Officer Thorp had
a clear description of Mr. Tammam and Ms. Hor, later noting that he was
a "B/M [black male] driver" and that he had a female passenger in his
passenger seat. (RP Vol. 17, P. 16). It is undisputed that Officer Thorp
knew that Ms. Hor was in the car. (RP Vol. 17, P. 16, 17). In the
meantime Officer Grant's vehicle was located at the park entrance near
Juneau Street.

Frightened and startled, in response to Officer Thorp's aggressive
approach, Mr. Tammam started his car and began driving out of the park.
Officer Thorp immediately got back into his patrol car and began to
pursue Mr. Tammam. (RP Vol. 17, P. 27). Officer Grant observed Mr.
Tammam rapidly leave the parking lot in the opposite direction. He
immediately activated his emergency lights, spun his patrol car around,
and began pursuing Mr. Tammam. (RP Vol. 23, p. 97; 102 105)." After

Mr. Tammam passed him, Officer Grant was able to quickly perform a 3-

' Unknown to the police officers at the time, Mr. Tammam apparently had misdemeanor
warrants, which may at least in part explains how he responded to his encounter with
Officer Thorp. '



point turn so he could pursue him. This resulted in the Tammam vehicle
in the lead, Officer Grant second, with the Thorp vehicle following. (RP
Vol. 18, P. 145) (RP Vol. 24, P. 111; 115 24). >

The only individual who observed Mr. Tammam's driving and the
level of control of his vehicle prior to the crash during the entirety of the
events was Ms. Hor. Both officers either denied seeing the Tammam
vehicle after he exited the park, or were equivocal about their observations
in that regard. (RP Vol. 18 at P. 145) (RP Vol. 24, P. 111; 115 124.)’ Ms.
Hor observed emergency lights on both patrol vehicles and heard police
sirens as Mr. Tammam exited the park. She stated that Mr. Tammam went
up Juneau Street, (the small connector road to Seward Park Avenue S. and

turned left onto Seward Park Avenue S.) (CP 3973-74). According to Ms.

? Officer Grant had no knowledge of any criminal activity by Mr. Tammam (RP Vol. 17,
P. 17-18). Officer Grant admitted that he did not see the initial contact with Officer
Thorp and the Tammam vehicle (RP Vol. 23, P. 95-96). Additionally, he had no
information beside the fact that the Cadillac was driving past him, indicating that any
kind of crime had been committed. In fact, both Officer Thorp and Officer Grant
admitted that they did not know, or suspect, Mr. Tammam or Mr. Hor of any major
crimes or felonies at the time they began their pursuit. Prior to the pursuit, no officer
reported the presence of any drugs or alcohol in the Tammam vehicle, nor were any
found subsequently at the crash scene. (RP Vol. 17, P. 17-18). Mr. Tammam spoke no
words to either officer prior to the pursuit. /d. Therefore, other than quickly leaving or
fleeing the park in a panic when confronted abruptly and aggressively by Officer Thorp,
the only potential crime at issue would have been that of an alleged park curfew
violation.

* Officer Grant's testimony and sworn declaration filed in pretrial proceedings conflicted

with his statement prepared at the time of the incident in which he stated:

"S/Tammam proceeded westbound onto S. Juneau St., then continued southwest onto
Seward Park Avenue S. At this point, [ was on S. Juneau St. and Seward Park Avenue S.
and observed the suspect vehicle approximately 600 feet southwest of the listed
intersection on Seward Park Avenue S.” (Ex. 318).



Hor, the police cruisers pursued with lights flashing and sirens activated.
In response Mr. Tammam accelerated to a high speed in an attempt to pull
away from the pursuing police vehicles.

Officer Grant admitted that he observed Mr. Tammam's tail lights
as he crested Juneau Hill and as the Tammam vehicle was disappearing
around the curve of Seward Park Avenue S. (RP Vol. 24, p. 121). Both
Officers Grant and Thorp admitted activating their emergency lights and
sirens at the park but Officer Grant indicated that he turned his lights and
sirens off as he crested the Juneau Hill. /d. Both officers also admitted
that they turned off their lights and sirens on as they approached the
collision scene discussed below.

Surprisingly, none of the report generated by Officers Thorp or
Grant, or others involved in the post-accident investigation make any
reference to the speed the vehicles were traveling as these events occurred.
(Exhibit 36, 37, 49 52, 299, 312, 318).

Defense expert, Nathan Rose, opined at trial that the maximum
speed of the Cadillac driven by Mr. Tammam would have been traveling
under 40 miles per hour as it exited the park, traveling at speeds of 24, 27
and 37 mph in a 35 mile-per-hour zone. (RP Vol. 35, p. 147). It was not
until after Mr. Tammam turned onto Seward Park Ave. S. that his speed

increased above the posted speed limit. The manner in which Mr.



Tammam drove after turning left on Seward Park Ave. S. was directly in
response to the pursuing police vehicles, who were admittedly traveling at
60-65 mph in a 30 mph residential zone.

As Ms. Hor testified, both officers engaged in the pursuit of Mr.
Tammam's vehicle, keeping up with him at a high rate of speed with
emergency lights flashing and with sirens activated. (RP Vol. 44 p. 9 11).
Further, Mr. Tammam reached a speed Ms. Hor estimated to be at least
two or three times the regular speed limit, or 60 to 80 mph. She also
confirmed that the officers correspondingly increased their speed as well.

Pretrial, Officer Thorp represented to defense expert Rose that he
believed he was traveling between 60 to 65 mph as he traveled behind
Officer Grant, southbound on Seward Park Ave. S., while attempting to
catch up to the Tammam vehicle. (Exhibit 298, p. 5). Mr. Rose modified
his factual position at the time of trial by testifying that Thorp said that it
"may" have been as fast as 60 mph. (RP Vol. 33, p. 81).

Seward Park Ave. S., near its intersection with Juneau Street, has a
curve, but straightens out into an uphill straightaway leading to a stop sign
at its intersection with Morgan Street. Tragically, at the top of Seward, Mr.
Tammam's Cadillac failed to stop at a stop sign, failed to negotiate a left-
hand turn onto Morgan Street, and violently collided with a large rockery

in front of the residence of Mr. and Mrs. Harvey. (Mr. Harvey was a
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witness at time of trial). (CP 3981-89). As a result of violently colliding
with the Harveys' rockery, Mr. Tammam's Cadillac was destroyed.

According to defendants who have analyzed Mr. Tammam's airbag
control module, (or "black box), his speed was approximately 85 mph at
its peak, and 61 mph just before impacting with the rockery. (RP Vol. 33,
p. 44). Plaintiff was stunned as to how the officers were able to keep up
with Mr. Tammam despite his high rate of speed. Given Ms. Hor’s
estimations, Officers Grant and Thorp had to have been driving at
approximately the same speed as Mr. Tammam in order to keep pace with
his vehicle. (CP 3973-3975)

An independent witness, a Mr. Harvey, who resided at the crash
site (6503 Seward Park Avenue, Seattle, Washington 98118), (CP 3982),
was sleeping and awakened at approximately 12:30 a.m. on May 18, 2018
by a loud explosive sound outside his bedroom window. (CP 3983)

Ms. Hor, who never lost consciousness, testified that within a
second or two after the impact Mr. Tammam ran from his car. (RP Vol.
44, p. 11). Officer Thorp, who was behind Officer Grant at the crash
scene, was close enough to observe Mr. Tammam extricate himself from
the Cadillac. (RP Vol. 23, p. 34). At this point, Officer Thorp continued

his pursuit of Mr. Tammam on foot. (RP Vol. 23, p. 35). Mr. Harvey saw
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the police vehicles approaching and heard the first police car arriving
shortly after the crash while looking out his bedroom window.

Despite these facts, the officers testified that they were not in
pursuit and did not have to abide by the SPD pursuit policies, but rather
claimed to have been conducting an area search, (at upwards of 60 mph-+,
in a residential neighborhood, after they supposedly turned off their lights
and sirens).4 Obviously, if Officer Grant could see Mr. Tammam as he
rounded the curve on Seward near its intersection with Juneau, Mr.
Tammam also would have been able to see Officer Grant, particularly
since at that point in time he still had his emergency lights on.

Ms. Hor remained in the Cadillac until extricated by emergency
personnel. As referenced above, as a result of the violent crash, she was
rendered a quadriplegic and suffered other very serious injuries. Mr.
Tammam, who fled the scene, was apprehended approximately 30 minutes
later after being tracked to a residential garage by a police dog.

After his apprehension, (following a half hour where his actions
and activities were unaccounted for), Mr. Tammam was placed in the back
of a patrol car driven by a City drug/alcohol recognition specialist, Officer

Eric Michl, who questioned Mr. Tammam (CP 40). The interview of Mr.

‘ Both defense counsel and the City's "in-house" expert, Former Deputy Chief Kimerer,
asserted that police have the authority to speed without emergency equipment activated.
(RP Vol. 43, p. 45-47). However, said argument and opinions is contrary to RCW
46.61.035 and WPI 71.06
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Tammam in the patrol car was videotaped, and such recording would have
provided significant evidence regarding Tammam's level of impairment at
or around the time of the collision, as well as potential explanation as to
why he fled the police at such speed.’

For unexplained reasons, and despite Plaintiff's repeated demands
for the production of the initial video/audio recording of Mr. Tammam, no
such recording was ever produced. (RP Vol. 1, p. 3; 22 23 (CP 1947). The
Court ruled in limine that the Plaintiff could not referenced the missing
recording of Mr. Tammam

2. Procedural History.

This lawsuit was timely filed on September 29, 2010.° (CP 592-

595) Mr. Tammam, who was elusive, was initially served by way of

5 Mr. Tammam, who had just been in a horrific accident, was transported directly to a
police station where he was subject to additional drug and alcohol testing. After a
protracted period of time, he was transported to the hospital and was found to have
suffered serious injuries. (RP Vol 19, p. 40-41) Blood tests taken hours after the accident
revealed that Mr. Tammam had marijuana and ecstasy in his system. (RP Vol 19, p.42)
Nevertheless, Mr. Tammam was not cited for any drug or alcohol offenses and the “under
the influence” prong of the vehicular assault statute was not utilized in the guilty plea into
which he ultimately entered. See, RCW 46.61.522,

This may have been based on the fact that one of the two vials of blood which had been
extracted from him at the hospital was not properly preserved, and the unexplained
suppression of the Michl video. (Ex 40, p. 2) (RP Vol 1, p. 18-19) Although the initial
paperwork generated by SPD indicated that the crime that Mr. Tammam was suspected of
committing included eluding a police officer, no such charge was ever brought against
him. (Ex 42; Ex 45).

¢ As Ms. Hor was a minor at the time of the motor vehicle collision, the statute of
limitation was tolled until her eighteenth birthday. See, RCW 4.16.190. She had three
years from the date she reached the age of majority to file this lawsuit. See, RCW
4.16.080.
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Secretary of State service. (CP 1495) Additionally, service by publication
also was achieved. On November 12, 2012, Plaintiff was also able to
personally serve Mr. Tammam with a copy of the Summons and
Complaint, while he was incarcerated in an unrelated matter. Mr.
Tammam failed to answer, and an Order of Default was entered. (CP 644-
45).

On March 15, 2012, the Trial Court entered a stipulated order
allowing only for the names of the individual officers to be removed from
the case caption. The rationale behind this was Plaintiff’s counsel’s fair-
mindedness and a desire that the pendency of this lawsuit should not serve
to impact the individual officers’ in matters such as creditworthiness. (CP
2608-2611)

The purposes of this Order became a matter of controversy at time
of trial. At no time was there ever an Order entered dismissing the
individual officers from this case with or without prejudice.

The City filed repetitive summary judgment motions primarily
arguing an absence of duty. The City had limited success before Judge
Middaugh, who determined that the scope of the City’s duty under the

terms of Mason, and its progeny, did not include the officers’ decision to
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initiate the pursuit.’” Ultimately, Judge Middaugh revised this order and
clarified that the duty did not extend to the decision to initiate contact with
the Tammam vehicle.® (CP 1942-43)

Plaintiff also filed motions for partial summary judgment on a
variety of issues. Judge Middaugh granted summary judgment with
respect to the Plaintiff’s past medical bills and on the issues of whether or
not the Plaintiff’s claim was barred by the “public duty doctrine” and
“discretionary immunity.” The Trial Court dismissed the affirmative
defenses of contributory fault and “empty chair” asserted by the defense.
(CP 1934-1937) Both parties conducted extensive discovery in this case.
During the course of discovery, it became apparent that both Officers
Thorp and Grant’s police cruisers had been equipped with dash-cam video
cameras at the time of the May 18, 2006 event. (CP 1960-61) Despite
repeated demands, these videos were never produced.

Both parties filed extensive and exhaustive motions in limine. (CP

1445-1494) Judge Middaugh entered a combined order on the parties’

? See, Mason v. Bitton, 85 Wn.2d 321, 334 P.2d 1360 (Wash. 1975).

* Plaintiff at no time disputed the concept that Officer Thorp was justified in making
contact with the Tammam vehicle, given that it was located in a closed city park.
Substantial out-of-state authority supports the concept that the decision to initiate a
pursuit is part and parcel of the “driving,” which is subject to regulation under the terms
of RCW 46.61.035, and similar statutes, which have been passed in other states. See,
Robbins v. City of Wichita, 172 P.3d 1187, 1194 (Kan. 2007); Haynes v. Hamilton
County, 883 S.W. 2d 606 (Tenn1994). See also, Mason v. Bitton, 85 Wn.2d 321, 534
P.2d 1360 (1975).
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motions in limine on May 24, 2013. Plaintiff was precluded from
inquiring why the department failed to investigate what transpired that
evening, including a determination as to whether it was, or was not, a
“pursuit.” Judge Middaugh’s rationale for such ruling appears to be based
on the fact that the City had denied the existence of a pursuit. (CP 1946)

Plaintiff was also precluded from asking any questions with
respect to the missing Officer Michl video/audio recording. (CP 1947). A
request for a spoliation instruction was also denied. Judge Middaugh, over
Plaintiff’s objection, permitted the City to place before the jury evidence
regarding Mr. Tammam’s drug use and, in stark contrast, precluded
Plaintiff’s police practices and procedures expert, who has extensive
practical experience and particularized expertise in the area of police
pursuit, from opining that had the officers not pursued, the accident would
not have happened. (CP 1948-1954) This ruling was ultimately
interpreted by the Trial Judge, (The Honorable Jeffrey M. Ramsdell, who
took over the trial for Judge Middaugh), as foreclosing any evidence
regarding studies, which form part of the rationale and basis for restrictive
pursuit policies such as the SPD’s.

Judge Middaugh also excluded “probable cause” certifications
created by Officer Michl and Detective Norton, based on information

provided by defendants Thorp and Grant, in support of the criminal

7



investigation into Mr. Tammam’s actions. (CP 1949). Within such forms,
the crime of “eluding” was part of the initial focus of the investigation,
and was amongst the charges used to justify his jailing. (Ex 42, 43, 44 and
45). (This is significant because Seattle’s internal pursuit policy expressly
directs that the act of eluding cannot be a basis for the initiation of a
pursuit. (Ex 13)).

Judge Middaugh also entered an order in limine excluding any
reference to insurance, and the ability to pay or lack thereof. (CP 1952,
1953, 1956) Similarly, by agreement, she also specifically excluded
evidence regarding “the defendant’s pockets™ and excluded “evidence or
argument about the City’s insurance\deep-pockets\joint and several
liability.”

Finally, as will be discussed below, Judge Middaugh significantly
indicated that given the defense position that there was not a “pursuit,” the
City was precluded from “claiming privilege under RCW 41.61.035.” [sic
RCW 46.61.035]. (CP 1957); (CP 1934-1937) She denied Plaintiff’s
motion to exclude on foundation, speculation and prejudice, any reference
to Mr. Tammam’s drug use, as well as the testimony, and animations
created by defense accident reconstruction experts Rose/Neale. (CP 1954;

1958)
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During the course of the first two days of trial, and throughout the
trial, a number of Judge Middaugh’s pretrial evidentiary rulings were
revisited.

3 Trial.

Defense counsel’s opening statement violated a number of Judge
Middaugh’s orders in limine. During the course of his opening defense
counsel Mr. Christie stated:

There was a mention by Mr. Barcus of sharing responsibility

or allocating responsibility between the two of these

[defendants]. In order to allocate responsibility by one

percentage point, you have to find, and that is what this case is

about, 100 percent negligence on the part of the city.’ (RP Vol

4, p.47-48).

(RP Vol 4, p. 71-72) (CP 3250-3275) Then during trial, defense expert

Andrew J. Saxon MD was allowed to testify regarding the properties of

“ecstasy,” even though he could not say on a more probable than not basis

? It appears such comments were cleverly crafted in order to skirt a number of the Trial
Court’s orders in limine. To illustrate the point, one only needs to substitute the words “if
you find one percentage point of fault on the part of the City it will have to pay 100
percent of the damages,” as opposed to “...by one percentage point, you have to find, and
that is what this case is about 100 percent negligence on the part of the City.”

[f that was not the true message which was intended to be sent, the statement was, (and
is), legally nonsensical because it is an obvious misstatement of the law. Given the fact
that Plaintiff was/is “fault free” under the terms of RCW 4.22.070, (and the joint and
several liability principles are preserved when there is a fault-free plaintiff), the jury
was/is required to allocate fault amongst the defendants, and there is no requirement that
the jury find the City “100 percent” responsible in order to have a determination that the
City was negligent and had a shared responsibility under concurrent negligence
principles. See generally, WPI 41.04 and WPI 45.24, which sets forth the method and
manner in which the jury is obligated to allocate fault in a case where there are multiple
defendants and a fault-free plaintiff.
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how the drug specifically impacted Mr. Tammam on the night in question,
other than that he was “impaired.”

The defense also called accident reconstruction experts, Rose and
Neale, despite Plaintiff’s vehement objections that their testimony should
be excluded because it was speculative and unsupported by an adequate
factual foundation. Plaintiff further objected to the presentation of
animation exhibits through these experts, which served to allegedly
illustrate their conclusions that, as a matter of science, it was a factual
impossibility that the events occurred as recounted by the Plaintiff and Mr.
Tammam could have occurred. '° (CP 3197)

Due to the testimony of the defense experts, Plaintiff again moved
for a mistrial. (RP Vol 38, p. 159-60) (CP 2893-2899) The motion was

denied. Thereafter, both orally and in writing, Plaintiff moved to strike the

'® The foundation for their opinions was the assumption that the Tammam vehicle was
capable of achieving faster speeds than the police cruisers. (RP Vol 33, p. 35) In order to
illustrate this point, these experts created approximately 16 animations, only two of
which were presented at time of trial. Within the animations presented to the jury was a
built-in assumption that the Tammam vehicle was traveling at its maximum speed on
Seward, thus, the police vehicles would have been left far behind and would not have
been observable by Mr. Tammam, particularly while he was on Seward Park Avenue.
However, there was no factual basis for such an assumption and was belied by Officer
Grant’s, (the lead pursuing vehicle), admission that he observed the Tammam vehicle as
it rounded the corner on Seward. Plaintiff also had developed an animation to illustrate
her point, but ultimately did not present it to the jury because the factual scenario
presented too many random variables to accurately illustrate what transpired. The defense
animations were manufactured by a computer program known as “PC Crash™ which, over
the years, as discussed below, has been subject to substantial controversy.

20



testimony of Rose and Neale and requested a curative instruction in that
regard. These motions were also denied. (RP Vol 44, p.38).

Also, relevant to this appeal is the testimony provided by Deputy
Chief Kimmer, who was the defense representative at trial. He testified
that police officers have the legal authority to violate the rules of the road
and disobey speed restrictions, even when they are operating without their
lights and sirens as required for the availability of the statutory privilege
set forth within RCW 46.61.035."' (RP Vol 43, p.45-47).

Finally, with respect to the testimony provided by the defense
experts, despite Plaintiff’'s vehement objections, defense economist
William Partin was permitted to testify regarding the medical issue of
what necessary medical care Plaintiff would need in the future. He also
testified regarding a discount rate for reduction of present cash value
purposes, which according to Plaintiff’s expert, and another CPA highly
familiar with such issues, was not in accordance with industry standards."?

(CP 2984-2998; 2999-3045)

"' Despite the clear letter of the law, and no statutory or case law authority supportive of
such a position, Mr. Christie, during the course of his opening, asked the jury to rely on
their personal experience where they may have observed police vehicles operating above
the speed limit, even when they do not have their lights and/or sirens on. (RP Vol 4, p.
46-47) Such a proposition is not supported by the law, RCW 46.61.035, and as indicated
within WPI 71.06, when a police officer is not availing himself to the statutory privilege,
he is required to follow the rules of the road just like every other citizen.

" Plaintiff not only orally objected, but also filed a memorandum of points and
authorities seeking to preclude such testimony. (CP 289) As the case approached its end,
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On June 26, 2013 the trial court held a preliminary instruction
conference, during which Judge Ramsdell announced that he was not
going to include the individual named defendants in the caption of the jury
instructions, or have them subject to apportionment of liability within the
verdict form. (See, RP Vol. 49, Page 178 — 237), (/d. at 226). It was also
again pointed out to the trial court that the defendants were not entitled to
the statutory privilege set forth in RCW 46.61.035, based on their denials
to requests for admissions and Judge Middaugh’s prior ruling. The Court
agreed, and essentially invited Plaintiff’s counsel to draft and submit an
appropriate instruction addressing the unavailability of the statutory
privilege given Judge Middaugh’s previous rulings. (/d.)

The following morning, June 27, 2013, there was a continuation of
the instructional conference, as well as the taking of formal exceptions.
(RP Vol. 50, Page 4) (RP Vol. 52, Page 9 — 24). Prior to the taking of
formal exceptions, Plaintiff’s counsel tendered to the Court WPI 71.06.
(1d., page 13). Despite the fact that the instruction was clearly “on point,”
the trial court nevertheless instructed the jury regarding the statutory
privilege, which had previously been found, as a matter of law, to have no

application. Following the making of exceptions, the case was argued to

the parties had an instructional conference with the judge. (RP Vol 50, p.4) Preliminary
exceptions were taken on June 26, 2013. (RP Vol 49, p. 178-327)
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the jury, which in turn rendered a verdict that failed to include a finding
that the City of Seattle was negligent. (CP 2944-46)

Thereafter, on July 24, 2013, Plaintiff filed a Motion For a New
Trial, arguing many of the points currently encompassed by this appeal.
On August 9, 2013, without oral argument, the trial court denied
Plaintiff’s Motion for a New Trial. This timely appeal followed. (CP
3336-3337).

IV.  ARGUMENT

A. Factual Issues Regarding Officers Thorpe and Grant's Violation of

SPD's Internal Pursuit Policies Upon Initial Pursuit and
Continuation of a High-Speed Pursuit.

Under SPD’s pursuit policy, the main factor to be considered
before initiating a high-speed chase is whether there was an initial major
crime in progress or recently committed, e.g., arson, kidnapping,
homicide, serious assault or rape. (Ex 13). Under the policy in effect at the
time of the May 18, 2006 events, high-speed pursuits were not permitted
for non-major crimes or misdemeanors. The operative SPD policy (1.141)
states that “pursuits are permissible only when the need for immediate
capture outweighs the danger created by the pursuit itself.” “Immediate
capture shall apply to only the most serious incidents.”  “The

circumstances justifying the decision to pursue must exist at the time of
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initiation.” “The suspected crime of eluding will not, without additional
circumstances, justify a pursuit.”

SPD’s policy 1.141 further mandates that it is SPD’s “goal to save
lives while enforcing the law. Pursuits present a significantly increased
risk of injury... to civilians[.]” and with the change to the policy in 2003,
are only to be engaged in when the immediate need for apprehension
outweighs the risk inherent in the pursuit. (Seattle PD Policy 1.141.) (Ex
13)

Pursuant to the policy, examples of extraordinary circumstances
include, but are not limited to, display of a weapon, any situation in which
the suspect creates a clear danger to others. Id. “The circumstances of
justifying the decision to pursue must exist at the time of initiation.” “The
extraordinary circumstances must be present prior to the time that a
pursuit is initiated.” Id. “The crime of eluding will not, without additional
circumstances, justify a pursuit.” Id. SPD’s policy clearly states that, prior
to the initiation of any pursuit, the officer must consider the “seriousness
of the originating offense and whether the identity of the suspect is
known.”  Here, there was no need to engage in a high-speed pursuit

because the offense, if any, of being in a park past closing “hours™ was

minor, and the suspect could be apprehended later. (Ex 13)
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Further, under SPD’s policy, the officers are to terminate the chase
when the fleeing driver presents an unacceptable hazard to passengers of
the pursued vehicle. /d. They did not do so. Instead, both officers
continued to “attempt to locate” Mr. Tammam’s vehicle at speeds
exceeding 60 mph.

Based on these facts, a reasonable jury should have concluded that
the co-defendant, City of Seattle, through its police officers, violated the
common law and statutory standards of care applicable to the use of the
roadways in the State of Washington. A reasonable jury should have also
decided that any number of actions of Officer Thorp and/or Grant were
affirmative actions, i.e., turning on lights and sirens, chasing out of the
park, continuing to chase at the intersection of Juneau and Seward,
chasing at up to 60+ mph well in excess of the 30 mph residential posted
speed limit, etc. As eluding cannot be part of the pursuit justification, the
only apparent infraction was a park closing violation. As was shown at
trial, the City's own internal pursuit policies are consistent with modern
standards. See, WPI 60.03; RCW 5.40.050; see also, Joyce v. DOC, 155
Wn.2d 306, 119 P.3d 825 (2005). Similarly, such internal police policies
are based on nationally recognized "industry standards," and could be used
in determining whether or not the SPD's actions conformed to the

applicable standards of care. See, Andrews v. Burke, 55 Wn. App. 622, 79
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P.2d 740 (1989). see also DeWolf and Allen 16 WAPRAC §
1.51("evidence of negligence - industry custom") (3d Ed. 2012). (RP Vol
4, p. 52-55)

The "industry standards" applicable to police pursuits are based on
studies performed by the Defendant's own expert Geoffrey Alpert. (CP
1944-1959) According to influential studies conducted by Mr. Alpert, and
cited by the FBI, it is recognized that if an individual is fleeing from the
police, and the police do not pursue him, or if the police do pursue him
and the pursuit is terminated, the person fleeing will slow down in a
distance of, at most two blocks according to suspects, and less than two
blocks according to police officers. Mr. Alpert's studies form a large part
of the rationale for modern police department pursuit policies, which are
discussed above and within Chief Van Blaricom’s report. Yet, at trial,
Plaintiff was barred from presenting proof regarding Professor Alpert’s
work, which would have aided in explaining to the jury the rationale for
restrictive pursuit policies like the SPD’s, and the common knowledge
among police professionals of the dangerousness of such activities, and
avoiding them, despite the fact the criminal will get away, ( at least in the

short term). (CP 1948) (RP Vol 5, p. 94).
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B. The Law Applicable To Jury Instructions.

A trial court’s decisions regarding jury instructions are viewed de
novo if, based upon a matter of law, or for abuse of discretion, based upon
a matter of fact. Kappelman v. Lutz, 167 Wn.2d 1, 6, 217 P.3d 286 (2009).
Jury instructions are sufficient when they allow counsel to argue their
theories of the case, do not mislead the jury, and when taken as a whole,
properly inform the jury of the law to be applied. See, Thompson v. King
Feed Nutrition Serv., Inc., 152 Wn.2d 447, 453, 105 P.3d 378 (2005).
Giving an instruction which contained an erroneous statement of the
applicable law is reversible error when it prejudices a party. Thompson,
153 Wn.2d at 453. Eagle Group, Inc. v. Pullen, 114 Wn.App. 409, 420, 58
P.3d 292 (2002). Instructions which are misleading can be grounds for
reversal if they cause prejudice. Keller v. City of Spokane, 146 Wn.2d 237,
249, 44 P.3d 845 (2002). A jury instruction is deemed to be prejudicial if
it substantially affects the outcome of the case. See, RWR Mgmtr., Inc. v.
Citizens Realty Co., 133 Wn.App. 265, 278, 135 P.3d 955 (2006). When
the record discloses an error in an instruction given on behalf of the party
in whose favor the verdict was returned, the error is presumed to have
been prejudicial and it furnishes a ground for reversal unless it

affirmatively appears that it was harmless. Mackay v. Acorn Custom
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Cabinetry, Inc., 127 Wn.2d 302, 311, 898 P.2d 284 (1995). This is
particularly so when it affects the burden of proof. /d.

Here, the Court’s instructional errors, as reflected in the above
assignments of error, warrant reversal and remand for a new trial.
Ci The Giving Of Court’s Instruction No. 17, And The Failure To

Give Plaintiff’s Proposed Instruction No. 27 Was An Inexplicable
Prejudicial Error Warranting The Grant Of A New Trial.

The trial court’s decision to give Instruction No. 17, (WPI 71.01),
despite the fact that Judge Middaugh had previously ruled that the
defendants were not entitled to the statutory privileges set forth within
RCW 46.61.035 is inexplicable. As previously discussed, Judge
Middaugh, based in part on the City’s denials in response to Plaintiff’s
Requests For Admission and the evidence presented to the Court pretrial,
ruled as a matter of law that the City was not entitled to the privileges set
forth within RCW 46.061.035 under the circumstances of this case. The
instruction given was unsupported by the evidence, misstated the
applicable law, and only served to encourage juror confusion.

This is particularly so in light of the adoption of WPI 71.06, which
was specifically designed to apply when, as here, it had already been
determined as a matter of law that the police vehicles did not qualify as
“emergency vehicles” within the meaning of RCW 46.61.035. In light of

Judge Middaugh’s ruling removing such an issue from the case, there was
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no legal or factual basis for an instruction on the privilege set forth in
RCW 46.61.035. Both officers testified that they were not in pursuit of
Mr. Tammam’s vehicle, at least by the time it had arrived at the crest of
Juneau at its intersection with Seward, and they had turned off their lights
and sirens. Thus, their actions, as explained by them, would not have
qualified under the terms of RCW 46.61.035 for the privileges otherwise
set forth within the statute. (Absent qualifications for the exercise of the
statutory privilege, as indicated within WPI 71.06, these police officers
were obligated to comply with the rules of the road, including the posted
speed limit).

Yet, despite such substantial limitations in a police officer’s
authority to violate the rules of the road, both Mr. Christie in his opening
statement, and Deputy Chief Kimerer in his testimony, indicated that
police officers nevertheless could speed apparently whenever they desired.
(RP Vol 4, p. 46-47). (RP Vol 43, p.45-47) Repeated erroneous
statements of law, alone, can be a basis for a mistrial. See, Kahn v.
Schnall, 155 Wn.App 560, 576, 228 P.3d 828 (2010), WPI 71.06 is not
only a correct statement of the law, but in this case, also would have been
curative.

Thus, the need for Instruction No. 71.06 not only was necessary in

order to support Plaintiff’s theory in the case, (based on the defendant’s
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version of the facts), but also to dispel any confusion created by such
misstatements of the law." Additionally, the City, having taken the legal
position that there was “no pursuit,” would be “equitably estopped” from
changing that position at time of trial, given Plaintiff’s reliance on such
assertions when developing her trial evidentiary presentation. See, Lybbert
v. Grant County, 41 Wn.2d 29, 1 P.3d 1124 (2000), setting forth the
elements of equitable estoppel). Alternatively, judicial estoppel would
preclude the City from taking inconsistent positions within court
proceedings. See, 16 WAPRAC § 10:8 (3d ed. 2013). One of the primary
bases for the trial court’s determination that the City was not entitled to
the benefit of the privilege statute was its answers to Plaintiff’s Requests
for Admission, which were never subject to retraction and/or modification.

In sum, the trial court, by giving the emergency vehicle privilege
instruction, which had already been determined to not apply to the facts of
this case, was both an error of law and was unsupported by the evidence. It
served to only create jury confusion, and was misleading to the extent that,
without the clarification provided by WPI 71.06, the instruction failed to
explain to the jury that the officers, (based on their own admissions), were

not operating as a “emergency vehicle,” and were otherwise obligated to

¥ Misstatements of the law made by counsel for the party in whose favor a verdict is
rendered, in and of itself constitutes “misconduct,” warranting the grant of a new trial.
See, Kuhn v. Schnall, 155 Wn.App. 560, 577, 228 P.3d 828 (2010).
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follow the rules of the road. The officers admitted that during the course of
their actions following their initial encounter with Mr. Tammam, they
were not following the “rules of the road” and were traveling 60+ mph in
a residential neighborhood, which has a far lower 30 mph speed limit.
Such a violation of the law, with the guidance provided by the clarification
provided within WPI 71.06, could have been viewed as evidence of
negligence for the jury’s consideration. See generally, WPI 60.01; RCW
5.40.50, Joyce v. DOC, 155 Wn.2d 306, 119 P.3d 825 (2005) (violation of
statute regulation and/or internal governmental policies can be used by the
jury as “evidence of negligence”).

A party is prejudiced by an instruction that permits the jury to act
on a theory for which there was no proof in evidence. Cocoa v. Armstrong
Corp., Inc., 60 Wn.App. 466, 804 P.2d 659 (1991). Here, the fact that the
prior trial judge had already ruled as a matter of law that the City was not
entitled to the statutory privilege, speaks volumes to the absence of
evidence and other justifications for not giving such instruction. The Trial
Court’s sua sponte decision to reinsert the statutory privilege into the case
was erroneous and prejudicial.

I

11/
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D. Court’s Instruction No. 26, Which Instructed The Jury That The
City Of Seattle “Had No Duty To Control Omar Tammam’s Acts.”
Was An Erroneous Misstatement Of The Law, Misleading And
Confusing, A Comment On The Evidence, And Served To
Undercut Plaintiff’s Valid Theory Of Liability.

In this case, and no doubt likely in nearly any other case involving
a police pursuit, the basis for liability is the notion that the police, by
pursuing a fleeing driver, are “controlling” that driver’s behavior. As
stated in Suwanski v. Village of Lombard, 794 N.E.2d 1016, 1022 (Ill.
App. 2003):
A police pursuit is unique in the sense that it can occur only if
two vehicles are involved, the car that is fleeing and the car
that is chasing. It is essentially symbiotic, both vehicles are
necessary to have a chase. Thus, from a standpoint of
causation in fact, it is difficult, if not impossible, under the
facts of this case to separate the two in terms of causation. Of
course a jury may conclude that both drivers were the
proximate cause of harm.” (Citations omitted). 4
Indeed, the whole predicate for liability under Washington law, as
explored in Mason v. Bitton, 85 Wn.2d 321, 534 P.2 1360 (1975), is that
the police actions in pursuing a suspect can be viewed as independent
concurrent negligence for which the police officer, and its employer can

be held liable. In other words, by engaging in a pursuit, given the

“symbiotic™ relationship between the pursuer and pursued, the police are

' As indicated in Suwanski a reasonably prudent police officer is “chargeable with the
knowledge that it was probable that the suspect would act in a negligent or even illegal
manner and that the officer’s conduct could be found to be a proximate cause of the
plaintiff’s injuries,” citing to Sudin v. Hughes, 246 N.E.2d 100 (Il App. 1969).
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in fact, (at least in part), controlling the actions of fleeing drivers, such as
Mr. Tammam. It defies common sense to conclude otherwise.

Additionally, it has previously been recognized in Washington the
actions of one driver can “control” that of another driver, even when a lead
driver is asserting control. Yong Tao v. Heng Bin Li, 140 Wn.App 825,
166 P.3d 1263 (2007).

Given the context of this case, and Plaintiff’s theory of liability, it
was particularly damaging for the Court to give such a no-duty-to-control
instruction. Such an instruction served to undercut and negate Plaintiff’s
theory of liability, served to comment on the evidence, and created
contradiction and confusion within the instructions.

It was also an instruction that in the context of the case, was
unsupported by the evidence. This is because if Plaintiff’s proof was
believed to be true by the jury, the police officers were indirectly
controlling Mr. Tammam’s actions by pursuing him. By the same token,
had the pursuit been not initiated and/or more promptly discontinued, the
police also would have been asserting “control” over Mr. Tammam’s
actions, because he no longer would have had a motivation to continue to
drive at a high rate of speed. Either way it is viewed, the police officers
did, under Plaintiff’s theory of the case, partially control Mr. Tammam’s

actions. Thus, for the Court to state that there was "no duty to control,"
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while generally true, was both legally and factually inaccurate under the
particular facts of this case and the claim at issue, and was a comment by
the trial court indirectly informing the jury to reject Plaintiff’s theory of
the case.

E. The Court's Instruction No. 27 Was Both Legally And Factually
Erroneous.

The Court's Instruction No. 27 told the jury that the City of Seattle
owed no duty to protect Plaintiff from Omar Tammam's "criminal acts."
While such a proposition is generally true, in the context of this case, and
the claim which was being brought, the instruction, at a minimum, was a
misstatement of the law, negating the applicable duty and a comment by
the Court indicating to the jury that it should reject the Plaintiff’s theory of
the case. As indicated within the seminal Mason opinion, the purpose of
statutes such as RCW 46.61.035 and the law surrounding negligent police
pursuits is that such pursuits are inherently dangerous due to their high
risk of causing catastrophic harm to innocent members of the public. As
discussed in Mason, the purpose underlying such statute is that the police
should provide for "the safety of all persons and property from all
consequences resulting from negligent behavior of the enforcement
officers." Mason, 85 Wn.2d at 324-25. Given the law addressing

negligent "police pursuits," police can be found concurrently negligent
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where they contribute, prolong, or exacerbate the dangers faced by
innocent third parties, such as passengers within a vehicle being pursued.
'3 Robb v. City of Seattle, 176 Wn.2d 427, 435, 295 P.3d 212 (2013)
(Liability can be imposed under Restatement Second of Tort § 302B when
"an affirmative act" ... "creates or exposes another to a situation of peril™);
see also, Wood v. Ostrander, 879 F.2d 583 (9th Cir. 1989) (Indicating that
government can be held legally accountable, even under 42 U.S.C. § 1983,
when it either creates or exacerbates the risk of harm).

Given the legal underpinnings of the negligence theory applicable
to Plaintiff's case, the Court's instruction that the City had no duty to
protect Ms. Hor from Mr. Tammam's criminal acts is an erroneous
statement of the law. Although the police officer's duty to protect Ms. Hor
is limited to those dangers which it either contributed to or enhanced,
nevertheless, under the law and facts of this case a limited duty to protect
did exist. Again, such an instruction was also misleading, confusing, a
comment against Plaintiff’s theory of liability, and served to negate the
duty owed by the City and its employees to the Plaintiff under the facts of

this case.

'S See, DeWolf and Allen 16 WAPRAC § 1517 (third edition (2013), "It is erroneous to
apply the public duty doctrine to situations where the government action created or
increased the risk to the plaintiff." citing to Afoa v. Port of Seattle, 176 Wn.2d 460 296
P.3d 800 (2013).
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Further, the Court's Instruction No. 26 and 27, along with the
Court's Instruction Nos. 21, 22, and 23, inappropriately and prejudicially
overemphasized the defendant's theory of the case, i.e., that Mr. Tammam
was solely responsible for the accident, when such an inference does not
necessarily follow from the fact that Mr. Tammam was found criminally
guilty of vehicular assault.

F. Court's Instructions No. 21, 23 Through 25 Were Improper And

Served To Mislead And Confuse The Jury. While At The Same
Time Overemphasizing The Defendant's Theory Of The Case.

Instructions No. 21, 23 through 25 must be considered in the
context of the "whole" instructions provided by the Court. If one reviews
the instructions provided by the Court, nowhere within the instructions is
there any indication that it had already been determined as a matter of law,
(due to the entry of a default order), that Mr. Tammam had been found
"negligent." Further, under the terms of Court's Instruction No. 30, the
allocation instruction, the jury was informed that it was to allocate
negligence amongst the named defendants, (City of Seattle and Mr.
Tammam). What is to be allocated under the terms of Instruction No. 30 is
"negligence," and there is no reference with the instructions that Mr.
Tammam's "negligence" would be synonymous with the "reckless"
conduct of which he was criminally convicted. In other words, absent

additional instructions addressing the fact that Mr. Tammam has also been
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found to be negligent in this action, the inclusion of Instructions 23
through 25 create substantial confusion as to whether or not Mr. Tammam
can be allocated fault because he was found to be "reckless," as opposed to
negligent. '®

Further, the inclusion of such instructions, given context, was
inherently misleading and confusing to the jury. This is because whether
or not Mr. Tammam's actions are characterized as either negligent and/or
reckless, he nevertheless could be subject to fault allocation under the
terms of RCW 4.22.015, (definition of fault), and RCW 4.22.070. Further,
by including the concept of "recklessness," it invites the jury to assign a
greater amount of factual fault to Mr. Tammam when cause in fact is a
separate issue which is not necessarily anchored to any particular
characterization of the conduct as being either reckless or negligent. In
other words, simply because Mr. Tammam was criminally convicted, it
does not necessarily follow that he has greater responsibility for this
collision than he otherwise would have due to simple negligence.

Also, the inclusion of such instructions served no purpose because
there was no factual issue for the jury to decide regarding the criminal
conviction, and such an issue was extraneous to Plaintiff’s claims and the

issues the jury had to decide.

'® Plaintiff's proposed Instruction No. 7, which was not given specifically informed the
jury that Mr. Tammam had been found negligent as a matter of law.
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Such instructions were also highly prejudicial because the fact that
Mr. Tammam was criminally convicted was not the basis for the entry of a
default against him, and prejudicially, (without foundation), infers that he
engaged in greater culpable conduct without an adequate anchor to the
question of causation. Further, the fact that Mr. Tammam was criminally
convicted should have been viewed as irrelevant, save for the fact that it
served to establish that he was at least negligent for the purpose of fault
allocation. Beyond that, such conviction should have been excluded under
ER 609, because it does not involve a crime of dishonesty, and its
probative value clearly was outweighed by its prejudicial effect, and an
attack on his credability in a manner not authorized by ER 608.

G. The Trial Court Erred By Entering A De Facto Order Of Dismissal
Of Individual Defendants Grant And Thorp By Removing (Not

Including) Their Names From The Verdict Form For Allocation
Of Fault Purposes.

It is exceedingly troubling that the Court made the decision to
remove Grant and Thorp as individual defendants in this case. (RP Vol.
49, p. 225-226) There had been no previous order dismissing either Grant
or Thorp from the case, only a determination that their names, for
benevolent purposes, would be removed from the caption of the case. (CP
2608-2611) (CP 3051-3142) While the Court expressed some concern

that both Thorp and Grant were not present throughout the course of the
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trial, the issue was brought on by the officers themselves, given the fact
that Plaintiff had served both with notices to attend trial, which they
ignored. (RP Vol. 5, p. 72, 119-112) (CP 3133-3136) Alternatively, it
should not be a burden placed on the Plaintiff to ensure that these
individual defendants appear at trial, and it is not Plaintiff’s obligation to
ensure the defendants fully understand prior Court orders. The individual
defendants should not be rewarded for not regularly attending trial with an
order dismissing them as parties for the suit. (CP 3051-3142)

The law is clearly established in Washington that when someone is
injured by someone operating within the scope of their employment, they
have the option of suing either the employee, or the employer, or both.
Orwick v. Fox, 65 Wn.App. 71, 80, 828 P.2d 12 (1992); James v. Ellis, 44
Wn.2d 599, 605, 269 P.2d 573 (1954).

A personal injury lawsuit is a substantial property right protected
by both the state and federal Constitution. See, Hunter v. North Mason
School, 85 Wn.2d 810, 814 539 P.2d 845 (1975). Lawsuits, in many
instances, involve matters relating to the fundamental well-being of the
injured person and their ability to continue to live a "decent life.” One
also has a Constitutional right to a jury trial for the determination of the
amount of damages which are due and owing. See. Sofie v. Fibreboard

Corp., 112 Wn.2d 635, 771 P.2 711 (1989). Given the fact that a personal
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injury lawsuit is a valuable property right, it cannot be denied without due
process of law, and without implicating and/or negatively impacting an
individual's right to a jury trial. The Court's sua sponte decision to remove
the two individual officers from the case did exactly that and was both
arbitrary and capricious.

Plaintiff was fault-free in this case, thus, the duty of the jury was to
compare and allocate fault to the individual defendants who remained on
the verdict form. As such, the task the jury was to perform was very
similar to a determination as to whether or not the party bringing suit was
contributorily and/or comparatively at fault. Under such circumstances, as
discussed in Amend v. Bell, 89 Wn.2d 124, 570 P.2d 138 (1977), the Court
was obligated to place before the jury all of the evidence relating to the
proximate causes of the accident, including actions of both Officers Grant
and Thorp. The fact that the City, under respondeat superior principles,
and RCW 4.22.070, would have to pay any judgment entered against the
individual officers, (due to joint and several liability principles), is
irrelevant. Plaintiff had the right to have an allocation of fault against all
individuals and entities potentially responsible to her under the law. By
not having Grant and Thorp on the verdict form, it denied Plaintiff an
instrument which required the jury to analyze the evidence in a more

individualized and particularized fashion. Such an allocation is
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particularly beneficial when one of the entities potentially subject to
liability is a governmental entity, given the natural biases of jurors as
"taxpayers," (indirectly negatively impacting their own self-interests), and
to dispel potential bias against lawsuits targeted at "deep pockets." It also
permits the jury to access personal accountability when there could be a
reluctance to hold an entity responsible. '’

Further, the Court's removal of the individual defendants was
directly contrary to the law of the State of Washington as embodied in the
Orwick decision, cited above, which clearly indicates that the Plaintiff has
the right to sue both the employer and the employee, even when
respondeat superior principles apply.

The predominant issue in this case was the allocation of fault
amongst various entities and individuals. We have no way of knowing
how such an error impacted the jurors' deliberation and how this case was
ultimately determined. Therefore, a new trial is necessary. See, Thomas v.
French, 99 Wn.App. 95, 105, 659 P.2d 1097 (1983). Further, as the error

was of a Constitutional magnitude, it is respectfully suggested that the

"7 See, Ramon v. City of Los Angeles, W11492412 (Cal. App. 2012) (Upholding trial
court's grant of a new ftrial due to juror misconduct which included among other things
statements by a juror regarding the "deep pockets" of the defendant as being one of the
reasons it was sued); Garcia v. CONMED Corp., 240 Cal. App.4th 144 (2012) (it was
misconduct of counsel to indicate that it was sued simply because it had "deep pockets"
and the jury was obligated to send a message). It was respectfully suggested that such
risky arguments would not be made by defense attorneys if there was not currently a
recognized bias involving lawsuits against "deep pockets."
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burden should be placed on the defense, who benefited by such ruling, to
establish that it was harmless. See, State v. Garza, 99 Wn.App. 291, 295,
994 P.2d 868 (2000).

H. The Trial Court Erred by Permitting Prejudicial Evidence

Regarding Mr. Tammam’s Drug Usage and Speculative Expert
Testimony on that Subject Matter.

Over Plaintiff’'s vehement objections, the trial court permitted
testimony regarding Mr. Tammam’s drug usage on the night of the
accident. Several hours after the accident, a blood draw was performed at
a hospital which was positive for marijuana and ecstasy. (Ex 244) Within
the investigative and charging paperwork completed by SPD, it was
indicated that Mr. Tammam had allegedly disclosed to an EMT named
McCandless that he had taken ecstasy sometime around 10:00 p.m. the
evening before the accident. Mr. McCandless was called during trial. Mr.
McCandless indicated that he was interviewed by SPD Detective Norton,
despite his concerns that speaking to the police would be violative of Mr.
Tammam’s privacy interest. (RP Vol. 48, p. 126-130) He only did so
because he was directed to, or he was compelled to do so, by his

management.'®  Significantly, EMT McCandless unequivocally denied

'* Detective Norton interviewed Mr. McCandless without a warrant, a subpoena, or a
HIPPA compliant release of information, arguably, in violation of Mr. Tammam’s
statutory and common law medical privacy rights. See, generally, RCW 70.02. et. seq.;
Berger v. Sonneland, 144 Wn.2d 91, 26 P.3d 257 (2001). As an alternative to utilizing
statutory proceedings, police personnel can utilize compulsory process in order to gather
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that he ever told Detective Norton that Mr. Tammam had told him that he
had taken ecstasy at 10:00 p.m. on the day before the accident. Mr.
McCandless clarified that, although Mr. Tammam had confessed to him to
using both marijuana and ecstasy, he at no time indicated when he actually
took the drugs. (RP Vol. 48, -. 125; 137)

Beyond the fact that hours after the accident blood tests revealed
that Mr. Tammam had substances within his system, (following a period
of time when his whereabouts were unaccounted for), there was no
evidence presented at time of trial, or during pretrial proceedings,
evidencing that he appeared or acted in any way “impaired.” (Ex 40, p. 2)
This is significant because, generally, a jury is not permitted to consider
whether or not someone is impaired by intoxicating substances absent a
proper foundation of “impairment.” Bohnsack v. Kirkhan_:, 72 Wn.2d 181,
193, 432 P.2d 554 (1967); Madill v. Los Angeles Seattle Motor Express,
64 Wn.2d 548, 392 P.2d 821 (1964). (Holding that “where there was a
complete absence of any evidence that such driver was under the influence
of alcohol, it was error to permit the jury to consider whether the driver
was under the influence of, or affected by, intoxicating liquor even though
there is evidence...that she had consumed some alcohol prior to the

accident.” ); White v. Peters, 52 Wn.2d 824, 829 P.2d 471 (1958).

healthcare information regarding a suspect. State v. Hyder, 159 Wn. App. 234, 244 P.3d
454 (2011). Apparently, Detective Norton did neither.
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The case of State v. Lewis, 141 Wn. App. 367, 389, 166 P.3d 786
(2007), is also instructive. In Lewis, the Court of Appeals found that the
trial court did not abuse its discretion by excluding expert testimony
concerning the effects of drugs on individuals in general when an expert
could not offer an opinion as to how the drugs found within the person’s
system affected him in particular. The Court found that such evidence was
subject to exclusion because it in no way assisted a jury, and as such was
irrelevant and speculative. Id.

Such a proposition is consistent with well-recognized principals
that have been applied in a civil case, where intoxication of one form or
another is an issue. For example, in the case Purchase v. Meyer, 108
Wn.2d 220, 226, n. 12, 737 P.2d 661 (1987), the Court refused to allow
plaintiff to extrapolate, based on alcohol levels, how an individual may or
may not have appeared or acted when the question was whether or not the
defendant driver was “obviously intoxicated.” As stated in footnote 12 of
the Purchase opinion, there are far too many random variables on how
drugs and/or alcohol may affect any particular individual at any particular
point in time.

A person’s sobriety must be judged by the way they appeared to
those around them, and not by a blood alcohol test, or what a blood

alcohol test may subsequently reveal. Here, there was no evidence
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presented as to how Mr. Tammam appeared and/or acted prior to the
accident which would be indicative of any level of significant impairment
as a result of his drug intake. See, Weber v. Budget Truck Rental, LLC,
162 Wn. App. 5254 P.3d 196 (2001).

It is also well-established that an expert may not testify and
provide opinions when there is insufficient evidence to remove it from
being outside the realm of conjecture and speculation. See, Miller v.
Likins, 109 Wn. App. 104, 149, 34 P.3d 835 (2001); see also, State v.
Kilpatrick, 107 Wn. App. 757, 761-62, 27 P.3d 246 (2011); see also, Halls
v. Walls, 84 Wn. App. 156, 165, 926 P.2d 339 (1996). Under the terms of
ER703, conclusory or speculative expert opinions lacking in adequate
foundation will not be admitted. See, Miller v. Likins, 109 Wn. App. at
147. When ruling on the admission of expert testimony, courts must
always be mindful of the danger that the jury may be overly impressed
with the witness possessing an aura of expertise. Stedman v. Cooper, 172
Wn. App. 9, 16, 292 P.3d 764 (2012).

As the Stedman opinion indicates, generalized and conclusory
expert testimony, unconnected to the actual facts of any particular case, is
generally deemed not helpful to the finder of fact. As indicated by Lewis,
generalized testimony about the effects of drugs is unhelpful to the finder

of fact when such generalities cannot be appropriately connected to the
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individual at issue. Further, it is suggested that without testimony
providing a causal link between an individual and how such substances
actually  affected behavior based on reasonable medical
probability/certainty, such evidence is irrelevant because the proponent of
the evidence cannot lay the foundation that such drug usage in any way
was “a proximate cause” of any matter at issue. See, Hoskins v. Reich, 142
Wn. App. 557, 174 P.3d 1250 (2008). When there is no evidence, (based
on medical testimony), regarding a causal link between the medical
condition and any matter at issue in the case, such evidence does not meet
the basic test of relevancy. /d. at 142 Wn. App. at 566, 567; ER401 and
ER402.

Dr. Saxon’s testimony regarding the use of ecstasy was based on a
study that had only eight participants, (RP Vol. 12, page 9-10), and he
acknowledged, even with respect to these eight individuals, a variety of
factors could affect the drug’s metabolism. Even if eight persons would be
sufficient to show what an average person might experience, there was no
showing that Mr. Tammam was “average.” See, Boeing v. Heidy, 147
Wn.2d 78, 81, 51 P.3d 780 (2002) (holding that what a person “on
average” would experience is not relevant without a showing that the
person is “average”). Dr. Saxon did not know the dosage of the drugs

taken, and the basis for his opinion that Mr. Tammam would have had
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peak drug levels at around the time he was driving, was based on a blood
draw taken at 4:08 a.m. which assumed an erroneous 10:00 ingestion time.
(Id., p. 11) (CP 3177). He could not state, based on reasonable
probability, that Mr. Tammam in fact was at peak blood levels at the time
of the accident. (/d., Page 13). Dr. Saxon further admitted that the effect of
such substances could vary widely depending on the individual. (/d, Page
29).

There was indication within the records that Mr. Tammam was a
daily marijuana user. (/d., page 30-31). Dr. Saxon conceded that people
can develop tolerances to such drugs. Dr. Saxon conceded that beyond Mr.
Tammam’s alleged statement, and the blood draw taken hours later, there
were no outward signs that Mr. Tammam was under the influence, or
impaired by the drugs found within his system. In fact, Dr. Saxon
conceded that the physical examination taken of Mr. Tammam, while he
was in custody, was inconsistent with what one might expect of a person
who is high on these particular drugs. (/d., 35-38).

What is noticeably absent is any testimony that Mr. Tammam,
based on reasonable medical probability, would or would not have acted
any differently without the drugs, or that the accident was proximately
caused by such drug use. Thus, even if Dr. Saxon’s testimony is taken at

face value - that Mr. Tammam was likely “impaired” at the time of the
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accident - is insufficient to establish a causal link between any such
impairment and anything that occurred that evening which is relevant to
this case. Absent a causal link, Dr. Saxon’s testimony was no better than
that which was disapproved the Stedman case. As in Stedman, what is
absent is any testimony establishing a causal link between what an average
person would experience, versus what actually transpired in this case. See
also, RCW 5.40.060; Boeing v. Heidy, supra.

Even if the Court assumes that the drug testimony had some
limited evidentiary value, such value clearly was far outweighed by its
prejudicial potential and the impact of such evidence, (even in context of
the alcohol defense, proximate cause must be established), particularly
given the issues in this case. As recently observed by our Supreme Court
in Jones v. City of Seattle, 179 Wn.2d 322, 343, 314 P.3d 380 (2013),
evidence regarding drug and alcohol use can be “explosive.” At the time
of trial, no evidence was presented how, if at all, any intoxication and
impairment impacted the events. Given such a lack of foundation, such
evidence should have been deemed inadmissible because it would be
nothing more than “bad acts evidence” barred by ER403 and ER404(b).
See, Kramer v. J. I. Case Manufcaturing Company, 62 Wn.2d 544, 815

P.2d 789 (1981).
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It has long been recognized that the improper admission of
evidence regarding alleged intoxication is so prejudicial that it can be a
basis for the grant of a new trial. See, Leavitt v. Deyoung, 43 Wn.2d 701,
707, 263, 592 (1953); Bohnsack v. Kirkham, supra.

Mr. Tammam’s negligence was an established fact throughout the
trial. What was at issue in this case was whether or not the City of Seattle
and its officers were concurrently negligent, and how such concurrent
negligence, together with that of Mr. Tammam’s, resulted in catastrophic
injuries to Plaintiff.

Even if such evidence had minimal probative value, nevertheless,
it should have been excluded because such probative value was
“substantially outweighed by its danger of unfair prejudice.” See, ER403;
Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 631, 230 P.3d 583 (2010).
When evidence is likely to stimulate an emotional response, rather than a
rational decision, a danger of unfair prejudice exists. /d. As indicated by
the Jones opinion, such evidence has the potential to being “explosive.”
As the Salas case indicates, where theré is a risk of prejudice, and there is
no way of knowing what value the jury placed upon the improperly-
admitted evidence, a new trial is required. /d. The admission of such
prejudicial, explosive evidence justifies the grant of a new trial in this

case.
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I. The Trial Court Committed Reversible Error by Permitting
Conclusory and Speculative Testimony Without an Adeguate

Foundation from the Defense Accident Reconstruction Experts and
Erred by Refusing to Strike Such Speculative Testimony.

There is probably no other type of expert testimony more likely to
fall into the realm of conjecture and speculation than the testimony
provided by accident reconstructionists or so-called human factor experts.
See, Miller v. Likins, supra, Stedman v. Cooper, supra, Davidson v.
Seattle, 43 Wn.App. 569, 719 P.2d 569 (1986).

ER 703 provides that an expert opinion may be based upon facts or
data "received by or made known to the expert at or before the hearing."
However, an expert may not base his/her opinions on speculation or
conjecture. Miller v. Likins, supra.

In this case, based on what purported to be "scientific" principles,
defense experts Rose and Neale testified that it was "physically
impossible” for the events to have transpired in the manner described by
the Plaintiff. (RP Vol. 33, p. 95) (CP 3197) Such conclusions were based
on the notion that the vehicle driven by Mr. Tammam was faster than the
vehicle driven by the police officers. (RP Vol. 33, p. 71, 95, 100) (CP

3196) Beyond that, apparently these experts' testimony was based on
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various simulations run through a “PC Crash” program that otherwise has
dubious values.'® Id. (RP Vol. 33, p. 63-68)

Unfortunately, what is absolutely obvious with respect to the
analysis provided by Rose/Neale, is the fact that, even if we assume
arguendo, that the Tammam vehicle is faster than that vehicle driven by
the police, (a somewhat dubious proposition), their analysis wholly fails to
take into consideration the random variables of speed, the driver’s
experience and skill, etc. Simply because one car can go faster than
another does not mean that it was driven in such a fashion, or that it was
always driven at maximum acceleration throughout the entire pursuit
route. Mr. Rose conceded the range was angular from 75 to 100 percent of
full throttle. (Vol. 35, p. 134)

Without taking into account such "random variables," the analysis
provided by Rose/Neale is nothing more than conjecture and speculation,
which is admissible, even under the liberal terms of ER 703. See, Myers v.
Harter, 76 Wn.2d 772, 780, 459 P.2d 25 (1969). Expert testimony also

cannot be based on assumptions, stacked upon other assumptions.

' In performing their analysis, neither Rose nor Neale actually measured the parking lot
in which the pursuit arguably began, nor Lake Washington Boulevard, which formed part
of the pursuit route. (RP Vol. 35, p. 123-125) In addition, unlike the analysis provided by
Mr. Stockinger, Plaintiff's accident reconstructionist, the Rose/Neale analysis had a
beginning point, (Officer Grant's observance of the Tammam vehicle rounding the curve
on Seward), but did not have any meaningful endpoint from which to anchor their
analysis. Mr. Stockinger used the fact-based proposition that Mr. Tammam rapidly
alighted from his vehicle after the crash, and was seen fleeing by Officer Thorp as he
came onto the scene as the end anchor for his analysis.
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Davidson v. Seattle, 43 Wn.App. at 575. Here, the Rose/Neale testimony
was primarily, if not exclusively, based on the false presumption that if a
car is capable of driving faster than another car, it will do so. Simply
because a car can go faster does not mean that at all times it was driven
faster, that there was not braking, or that the speed was not variable.’ It is
also telling that Rose/Neale engaged in at least 16 simulations utilizing a
PC Crash program in order to develop their opinions in this case, but only
presented three to the jury. (RP Vol. 34, p.102; Vol 35, p. 121)
Washington Appellate Courts have previously recognized that utilization
of a PC Crash program can often have questionable evidentiary validity.
See, State v. Sipin, 130 Wn.App. 403, 123 P.3d 862 (2005) (granting a
new trial upon finding that the use of PC Crash program information,
which was admitted at time of trial was erroneous and prejudicial).

What was at issue in this case was the operation of three motor
vehicles over a significant distance, (at least 6/10 of a mile). Any

simulation under such circumstances, given the multitude of variables is

2 As both the defense police practices and pursuits experts Van Blaricom and Noble
verify, the assessment of whether or not a "pursuit" has occurred must be, at least in part,
based on what the fleeing driving was likely to have perceived with respect to the actions
of the police. In this case, it was undisputed that Officer Grant was able to see the
Tammam vehicle as it rounded a bend on Seward. Thus, it can be presumed that if
Officer Grant could see Mr. Tammam, Mr. Tammam also could see him. It was also
undisputed at the time he arrived at the top of the hill that Officer Grant had his
emergency lights activated. (RP Vol. 35, p. 121) Thus, whether or not ultimately Mr.
Tammam could have seen the police vehicles as he proceeded up the remainder of
Seward is a "red herring" and not dispositive as to whether or not a pursuit actually
occurred.
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inherently speculative. In Sipin, the Court rejected that PC Crash could be
utilized to predict with any accuracy the movement of multiple bodies
within the vehicle. The same observation could be made with respect to
PC Crash when it comes to the movement of multiple vehicles over a
distance. /d.

At a minimum, the defendant should have been required to lay a
proper evidentiary foundation regarding the use of a PC Crash program in
a case like this. Plaintiff moved to strike Rose/Neale's testimony based on
the same principles set forth above. The Court denied such a motion. It is
respectfully suggested that, it has to be presumed that the admission of
such speculative testimony was prejudicial, thus warranting a grant of a
new trial.

Recently, the Illinois Appellate Court in the case of Lorenz v.
Pledge, — N.E.3d — 2014WL 468239 (Ill. App. 2014) found that a trial
court erred in admitting a “line of sight video,” similar to the simulations
manufactured by the defense experts in this case. As noted in Lorenz,
typically the foundational requirements for the admission of such
experimental or test evidence is a showing that the “essential conditions”
or “essential element” of the experiment are substantially similar to the
conditions at the time of the accident. Lorenz, supra, citing to Brennan v.

Wisconsin Central Ltd., 59 N.E.2d 494 (Ill. App. 1992). If an experiment
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is presented as a re-enactment, the proponent must establish the test was
performed under conditions closely duplicated in the accident. /d.

As stated in Lorenz, citing to Hernandez v. Schittek, 713 N.E.2d
203 (I1l. App. 1999), the admission of demonstrative evidence which may
be misleading and confusing to the jury or prejudicial to a party constitutes
an abuse of discretion by the trial court. As further indicated in Lorenz, it
is proper to exclude experiments designed to address the “visibility”
portion of an accident if the conditions are not substantially similar. An
opposing party can be substantially prejudiced by improperly admitted
motion picture type evidence, which does not accurately portray the
conditions at the time of the accident, because such visualizations
precondition the minds of the jurors to accept the parties’ theory of the
case. French v. City of Springfield, 357 N.E.2d 438 (Ill. 1976).

Such propositions are equally true in this case with respect to the
testimony of Mr. Neale and Mr. Rose. Their testimony, along with the
animations created by them, were and are inherently unreliable because of
the multitude of random variables that would have come into play with
respect to three vehicles independently operating in a short space of time.
The potential random variability of speed of the three cars alone, would
make a truthful and accurate animation impossible to manufacture. See,

Solis v. Southern California Rapid Transit District, 105 Cal. App. 3d 382
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(1980). (Holding the trial court erred in allowing accident reconstruction
testimony because it relied on too many assumptions, and where under the
circumstances of the case, too many variables were involved so as to make
the opinion based primarily on conjecture and speculation). Thus, it is
respectfully suggested that the animations presented to the jury, as well as
the speculative testimony supporting them, was improperly admitted, and
such erroneous admission of such expert-related evidence warrants the
grant of a new trial.

I The False And Misleading Testimony Perpetrated By Defense
Expert Partin Warrants Reversal.

In many respects, this case is on point with the case of Barth v.
Rock, 36 Wn. App. 400, 674 P.2d 1265 (1984). The Barth case was a
wrongful death medical malpractice case. In Barth, a defense medical
expert testified regarding the contents of a textbook in a manner which
turned out to be absolutely false. Based on the false testimony, which was
not discovered until after a jury entered a verdict in favor of the defendant,
the Trial Court granted a new trial based on CR 59(a)(9), including that
“substantial justice” had not been done. In Barth, at 403, the Court
rejected the notion that such erroneous testimony by a critical expert
involved matters of credibility, which was ultimately for the jury to

decide. Under such circumstances where the testimony has misled the
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jury, the Trial Court has the discretion of ordering a new trial to ensure
that there is not a failure of substantial justice. Id. Here, Mr. Partin
testified about a discount rate in a manner inconsistent with the recognized
standards within his profession. (CP 2984-3045)

Additionally, Mr. Partin should never have been allowed to
provide an opinion regarding Plaintiff’s future medical care needs. (RP
Vol. 45, p. 49-58) He is admittedly not a physician, and experts are not
permitted to render medical opinions which are outside of their area of
expertise. (RPV at 45, p.11, 19, and 22). See, Barie v. Intalco Alumininum
Corp. I, 11 WnApp 342, 522 P2d 1159 (1974); Hiener v.
Bridgestone/Firestone, Inc., 91 Wn.App 72, 959 P2d 8 reviewed in part,
138 Wn.2d 248, 978 P.2d 505 (1999)

Also, Mr. Partin should not have been permitted to testify on such
issues because he reviewed reports from other experts and there is no
showing that a person within Mr. Partin’s field regularly relies on such
information outside of the legal forensic context. See, State v. Nation, 110
Wn.App 651, 663, 41 P.3d 1004 (2002).

In this case, Mr. Partin’s testimony was false and misleading
because it was contrary to the norms and standards of his profession.

Plaintiff’s motion to limit Mr. Partin’s testimony should have been
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granted. Not only should a new trial address liability issues, but it should

also include damages given this tainted damage-related testimony.

K. Misconduct of Counsel for the City of Seattle Was Highly

Prejudicial and Incurable. Thus Warranting the Grant of a New
Trial.

A critical focus of the Plaintiff's Motions in Limine was to try to
keep information from the jury with respect to "joint and several liability,"
or information which would in any way suggest that as a result of
allocating any percentage of fault to the City of Seattle, that the City of
Seattle would be responsible for paying 100 percent of the damages.

In that regard, Plaintiff filed Motion in Limine 5.10 to preclude
any evidence regarding insurance and/or arguments relating to the fact that
the defendant City of Seattle has a "deep pocket." That Motion in Limine
was agreed to and thus was granted. Additionally, Plaintiff filed Motion in
Limine 5.29, which was specifically designed to exclude any reference to
the City of Seattle's "insurance 'deep pockets'/joint and several liability."
That motion was granted as to all parties. (See, Combined Order on
Motions in Limine). Nevertheless, as noted above, during the course of his
opening statement, defense Counsel Christie stated as follows:

There was a mention by Mr. Barcus of sharing responsibility

or allocating responsibility between the two of these. In order

to allocate responsibility by one percentage point, you have to

find, and that is what this case is about, 100 percent negligence
on the part of the City.
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Such statement by Mr. Christie was violative of the Court's
Motions in Limine regarding "joint and several liability," and Defendant
City of Seattle as a "deep pocket" defendant. Such statement was
obviously made with the intent to communicate to the jury that even as
little as a 1 percent finding of responsibility on the part of the City of
Seattle would equate to the City of Seattle paying 100 percent of the
damages.

Given that the core issue in this case was the allocation of
responsibility between the City of Seattle and Co-Defendant Tammam,
such efforts to put such information in front of the jury, particularly as
early as opening statement, should be viewed as egregious and a flagrant
act of misconduct.”’ Although such a comment appears to have been
cleverly crafted in an attempt to circumvent the Orders in Limine, (by
speaking in terms of "negligence" as opposed to "damages”), it is
respectfully suggested that the intent of such statement to convey a
contrary message is self-evident.

The standards of applicable misconduct occurring during the
opening statement are identical to the standards applicable to closing

arguments. See, Nelson v. Martinson, 52 Wn. 2d 684, 328 P.2d 703

*! Given the outcome of the case, it reasonably can be said that such efforts on the part of
Mr. Christie hit the intended target.

58



(1958); Jones v. Hogan, 56 Wn. 2d 23, 351 P.2d 153 (1960). In assessing
whether or not "misconduct" is so flagrant, ill-intentioned and prejudicial
to obviate the need for a contemporaneous objection and request for a
curative instruction, is something that must be examined on a case-by-case
basis, and in the context of the potential prejudicial impact of the
statement within the context of the case. See, Riley v. Department of
Labor and Industries, 51 Wn.2d 438, 443-44 39 P.2d 549 (1957). When
an argument is ingenious and has an insidious effect on the jury, it has
been recognized that to make an objection and request a curative
instruction would only call attention to the inappropriate argument. /d.

This is particularly true when a party has sought and revised an
order in limine specifically designed to preclude the information and to
ameliorate the need to object in front of the jury, drawing emphasis to
prejudicial information. See, Osborn v. Lake Washington Sd. Rest., 1
Wn.App 534, 539, 462, P.2d 966 (1969); State v. Latham, 30 Wn.App
766, 780, 638 P.2d 592 (1981) (once a motion in limine has been granted,
no objection is necessary to preserve error should such evidence be
admitted).

Given the fact that the above issue had been repeatedly ruled upon
in Motions in Limine, one can only conclude that such actions on the part

of defense counsel were purposeful, and that said actions constituted "such
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flagrant misconduct that no instruction would have cured the prejudicial
impact derived therefrom.” See, McUne v. Fuqua, 42 Wn. 2d 65, 253
P.2d 632 (1953).

Such reference to joint and several liability by defense counsel
served only to mislead and confuse the jury, and interjected a collateral
matter outside of the Court's instructions. /d. See, State v. Pierce, 169
Wn.App 533, 553, 280 P.3d 1158 (2012) (Reversible error based on
attorney misconduct for an attorney to urge the jury to decide the case
based on matters outside of the record and instructions of the court). Such
statement also invited "jury nullification," i.e., suggesting to the jury that it
should intentionally disregard the Court's instruction and reach what the
jury viewed as a proper outcome. See, Tegland, 14A WAPRAC.§
32:29(2d Ed 2012); State v. Elmore, 155 Wn. 2d 758, 123 P.3d 72 (2005).
Judge Middaugh’s Orders in Limine, at Section 5.26, specifically
prohibited such efforts at jury nullification. (CP 1956).

Such comment also “put into play" the relative wealth of the
parties, which also is entirely inappropriate. See, Cramer v. Van Parys, 7
Wn.App. 584, 593-94, 500 P.2d 1255 (1972); Lockwood v. AC and S, Inc.
44 Wn.App. 330, 359n24, 722 P.2d 826 (1986) (cases which have found

the injection of information about defendants ability to pay damages or
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insurance companies to be irrelevant and so prejudicial as to require a new
trial).

The above-referenced ingenious and insidious comment by Mr.
Christie, during opening statement, standing alone, warrants the grant of a
new trial. Given the outcome of the case, one cannot presume that such
comment by Mr. Christie was "harmless."

As discussed above, Mr. Christie erroneously stated police officers
could violate the rules of the road with impunity, without complying with
the emergency vehicle statute. Such erroneous statements were repeated
by defense witnesses, particularly Mr. Kimerer. Such statements, as shown
by WPI 71.06, were wrong.

The prejudicial impact of such false information should be self-
evident, particularly where Defendant Thorp admitted to defense accident
reconstructionist Rose that he could have been operating his motor vehicle
on a residential street at speeds in excess of 60 miles per hour, “perhaps
maybe more,” allegedly without his lights and sirens on. Such inaccurate
information could only mislead and confuse the jury, particularly when the
core question was whether or not the officers were in a "pursuit," thus
triggering application of SPDs internal pursuit policy. Kuhn V. Schnall,

155 Wn.App 560, 577, 228 P.3d 828 (2010).
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Defense counsel’s statements during opening statement were
obviously calculated to convey information otherwise barred by the trial
court’s well-crafted, and near exhaustive, orders on Plaintiff’s motion in
limine. Such misconduct should not be rewarded, and forms an
independent basis from which to order a new trial.

V. CONCLUSION

The events which resulted in the catastrophic injury to Ms. Hor
occurred fairly rapidly, but have resulted in a litigation of enormous
complexity. This is a case where the facts were substantially disputed, and
it was critical that the jury be properly instructed on the law and not
unduly tainted by improper argument, and speculative and misleading
expert testimony. This case, unfortunately, was plagued with substantial
error, which served to deny Ms. Hor a fair and full opportunity for her
case to be resolved upon its merits.

There are multiple grounds which, standing alone, warrant reversal
of the judgment in this case, and remand for a new trial. Cumulatively,
such errors overwhelmingly establish the need for relief and an order
remanding this case back for a full new trial.

I

I
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It is respectfully prayed that the judgment in this matter be

reversed, and this matter be remanded for a plenary new trial.

DATED 12" day of August, 2014.

!

Paul A. Lindenmuth, WSBA# 15817
Attorney for Plaintiff/Appellant
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Instruction No. _{ _

it is your duty fo decide the facts in this case based upon the evidence presented
to you during this trial. It also is your duty to accept the law as | explain it to you,
regardless of what you personally believe the law is o what you personally think it
shouldbe.Ywmﬂappiyﬂﬁlmnﬂratlglveywtoﬂuefachﬂutyoudaddahambam'
proved, and in this way decide the case. By applying the law to the facts, you will be
able to decide this case. '

The evidence that you are to consider during your deliberations consists of the
festimony that you have heard from witnesses, and the exhibiis that | have admitied,
during the frial. If evidence was not admitted or was stricken from the record, then you
are not to consider i in reaching your verdict.

Exhibits may have been marked by the court clerk and given @ number, but they
do not go with you to the jury room during your deliberations unless they have been
admitted into evidence. The exhibits that have been admitted will be available to you in

In order to decide whether any party's claim has bean proved, you must consider
all of the evidence that | have admitted that relates to that claim. Each party is entitied to
the benefit of all of the evidence, whether or nat that party introduced it.

You are the sole judges of the credibllity of the wiiness. You are aiso the sole
judges of the value or weight to be given to the testimony of each witness. In
considering a witness's testimony, you may consider these things: the opportunity of the
witness to observe or know the things they testify about; the ability of the witness to

/ @) Court’s Instructions to the Jury / Page 1 of 38



observe accurately; the quality of a witness's memory while testifying; the manner of the
witness while testifying; any personal interest that the witness might have in the
wtéuneormeluuu; any bias or prejudice that the witness may have shown; the
reasonableness of the witness's statements in the context of all of the other evidence;
and any other factors that affect your evaluation or belief of a withess or your evaluation
of his or her testimony.

One of my duties has been fo rule on the admissibility of evidence. Do not be
Mdumgwurdﬂbemﬁc;mabommemformymﬁngamﬂwmom,lf
| have ruled that any evidence is inadmissible, or If | have asked you to disregard any
evidence, then you must not discuss that evidence during your defiberations or consider
& in reaching your verdict.

Thelawdounotpennltmetooommarﬂonmoqvldameinanyw:lmm
commenting on the evidence if | indicated my personal opinion about the value of
testimony or other evidencs. Although | have not intentionally done so, if it appears to
you that | have indicated my personal opinion, elther during trial or In giving these
instructions, you must disregard it entirely.

As:éﬁmmmmu@dmamyomdumumm.nnyammmwtompm

understand the evidence and apply the law. However, it is important for you fo

remember that the lawyers' remarks, statements, and arguments are not evidence. You
should disregard any remark, statement, or argument that is not supported by the
evidence or the law as | have explained it to you.

You may have heard objections made by the lawyers during trial. Each pary has |
the right to object to questions asked by another lawyer, and may have a duty o do so.

1{c)

Coutt’s Instructions to the Jury / Page 2 of 38



C)B

These objections should not influence you. Do not make any assumptions or draw any
conclusions based on a lawyer's objections.
As jurors, you have a duty to consult with one another and to deliberate with the

intention of reaching a verdict. Each of you must decide the case for yourself, but only
after an impartial consideration of all of the evidence with your feliow jurors. Listen to
one another carefully. in the course of your deliberations, you should not hesitate to re-
examine your own views and to change your opinion based upon the evidence. You
should not surrender your honest convictions about the value or significance of
evidence solely because of the opinions of your fellow jurors. Nor should you change
yournﬂnd}wtforﬂlepummonfd:tnlnmgenummﬁrqmdu

As jurors, you are officers of this court. You must not let your emotions overcome
your rational thought process. You must reach your decision based on the facts proved
fo you and on the law given to you, not on sympathy, bias, or personal preference. To
assure that all parties receive a fair frial, you must act impartially with an eamest desire
to reach a proper verdict.

Finally, the order of these instructions has no significance as to their relative
importance. They are all equally important. in closing arguments, the lawyers may
properiy discuss specific instructions, but you must not attach any special significance
fo a particular instruction that they may discuss. During your defiberations, you must
consider the instructions as a whole.

(D)
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Instruction No. _Z.

It has already been established, and it should be accepted by you, that Co-
Defendant Omar Tammam was negligent and that his negligence was a proximate
cause of injury and damage to the plaintiff, Channary Hor. )

The following Is a summary of the claims of the parties before you, provided
solely to assist you in understanding the remalning issues in the case. You are not to
hhsmlsswmmwaadﬂ;erevldenoeorammuuponmm. You must
decide, based on the evidence admitted during the trial, which, If any, propositions have
been proved.

The plaintit, Channary Hor, claims that the co-defendant, Clty of Seattle, was
negligent in the initiation, continuation and failure to terminate a police pursuit of the car
driven by co-defendant Omar Tammam, in which plainti, Channary Hor, was a
passenger. Ms. Hor claims that such negligence was a proximate cause of injury and
damage to her.

The co-defendant City of Seattle denies that there was a police pursuit. The co-
‘defendant City of Seattle further denies that any such conduct was a proximate cause of
the Plaintiff's injury and damage. Co-Defendant City of Seattle further claims that Omar
Tammam's conduct was the sole proximate cause of Ms. Hor's injuries.

| (D)

Court's Instructions to the Jury / Page 4 of 38



instruction No. _3_

The defendant, City of Seattle, is a municipal corporation. A City can act only
through its employees. The knowledge gained and the acts and omissions of city
employees while acling within the scope of their authority are deemed to be the
knowledge, acts and omissions of the City. '

R
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instruction No. 4
The law treats all parties equally whether they are government entitiss or

_ individuals. This means that govemment entities and individuals are to be treated in the
same fair and unprejudiced manner.

(e
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Instruction No. _{

When it is said that a party has the burden of proof on any proposition, or that
any proposition must be proved by a preponderance of the evidence, or the expression |
i you find” is used, it means that you must be persuaded, considering all the evidence
in the case, that the proposition on which that party has the burden of proof is more °
probably true than not true.

[ (H)
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Instruction No. &

mwldenoaﬂ!athaabaenpw_bywmybedﬂmdm«dmnmm,
Tmum'dmmw‘mshwuumﬂmhgmpbya“ﬁmwhOMdm
perceived something at issue in this case. The term “circumstantial evidence” refers to
evidence from which, based on your common sense and experience, you may
reasonably Infer something that is at issue in this case. .

The law does not distinguish between direct and circumstantial evidence in tarms of
their weight or value In finding the facis in this case. One is not necessarily more or less
valuable than the other.

1(T) |
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Instruction No. _7_

The piaintiff has the burden of proving each of the following propositions:

First, that the co-defendant City of Seattie, through its employees, acted, or failed
to act, in one of the ways claimed by plaintiff and that in so acting or failing to act, the
Clty of Seattie was negligent;

Second, that the plaintiff was injured;

Third, that the negligence of the City of Seattle was a proximate cause of the
injury to the plaintiff.

(@3)
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Instruction No. &

Negligence is the failure to exercise ordinary care, It is the doing of some act that
a reasonably careful person would not do under the same or similar civcumstances or
the failure to do some act that a reasonably careful person would have done under the
same or similar circumstances. |

| _r-</<>
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Instruction No. _6}_

Ordinary care means the care a reasonably careful person would exercise under

the same or similar circumstances.

[(L)
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Instruction No. /0

An act or omission may be negligent if the actor realizes or should realize that it
invoives an unreasonable risk of ham to another through the negligent or reckiess
conduct of a third person.

I(H)
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instruction No. _J}

An act is negligent if the actor intends it to affect, or realizes or should realize that
it is Tikely to affect the conduct of a third person, in such a manner as to craate an
unreasonable risk of harm to another.

l(N)'
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instruction No. _J Z
It is the duty of every person using a public street or highway to exercise ordinary

care to uvoidph&aghhlseﬂmhqséﬁoroﬂHSIndmerand to exercise ordinary care
to avoid a coliision.

1C6)
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Instruction No. _13

in coneldering whether police officers exercised ordinary care, the
reasonableness of the officer's actions must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight.

(P
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Instruction No. 44

A witness who has special training, education, or experience may be aliowed to
express an opinion in addition to giving testimony as to facts,

You are not, however, mquiredtoawepihisorharopirﬁon. To determine the
mmwmwmmmmiomwadmmmymﬂ, among
other things, the education, training, experience, knowledge, and ability of the witness.
You may aiso consider the reasons given for the opinion and the sources of his or her
information, as well as considering the factors alreedy given to you for evaluating the
festimony of any other witness.

The experts may have testified with regard to stalaments of others that the
experts have considered in formulating their opinions.” Those statements are not being
offered by the experts for the truth of the matters asserted in those statements. Rather,
they are being offered solely to explain the basis for the experts’ opinions.

1
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Instruction No. 15

The violation, if any, of a statute is not necessarily negligence, but may be
considered by you as evidence in determining negligence.

[(R)
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instruction No. 1 b

A statuie provides that no person shall drive a vehicle at a speed greatsr than is

reasonable and prudent under the conditions, having regard to the actual and potential
hazards then existing.

The statute provides that a driver shall drive at an appropriate reduced speed
when approaching and crossing an intersection, when approaching and going around a .
curve, and when approaching a hill crest.

1 5’)

Court's [nstructions to the Jury / Page 18 of 38



Instruction No. | 7+

A statute provides that:

Thedrivsrofanemesgmwvehlda.wheninmepumﬂtofanm or
suspected violator of the law shall use visual signals, and audible signals when
necessary, to wam others of the emergency nature of the situation. The driver of an
emergency vehicle may exceed the maximum speed limit so long as life or property is
not endangered.

The driver of an emergency vehicle has a duty to drive with due regard for the
safety of afl persons under the circumstances. The duty to drive with due regard for the
safety of all mmadwmmm_mmm&dm.
A driver of an emergency vehicle shall be responsible for the consequences of his
mmfor&umufm.

(7)

Court’s instructions to the Jury / Page 19 of a



Instruction No, |8

>
. ooty &
The violation, if any, of a is not necessarily negligence, but may be

considered by you as evidence in determining negligence.

[ (k)
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Instruction No. _[49
Plaintiffs claim of negligence cannot be based solely on the decision by the

officers fo initiate a vehicle stop. It is for you to decide if and/or when a stop was
initiated and whether or not there was a “pursuit.”

[ (V)
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Instruction No. 20

The term “proximate cause” means a cause which in a direct sequence unbroken by
any superseding cause, produces the injury complained of and without which such
injury would not have happened.

‘memaybemﬂmmpmﬂnahemseufmiiuw.

(W)
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Instruction No. 2\

A statute provides under the titie “Attempting to Elude Police Vehicle™:

Any driver of a motor vehicle who willfully fails or refuses to immediately bring his
or her vehicle to a stop and who drives his or her vehicle in a reckless manner while
attempting to elude a pursuing police vehicle, after being given a visual or audible signal
to bring the vehicle to a stop, shall be guity of a class C felony. The signal given by the
police officer may bs by hand, voice, emergency light, or siren. The officer giving such
Qmﬁdﬂﬂlmmmmmmmmmmwmmhmm
sirens. -

‘ [ (Y
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Instruction No. :Z_?_’

An Ordinance provides:

General park operating hours shall be between four (4:00) a.m. and eleven-thirty
(11:30) p.m. Individual perks shall not be open fo the public between eleven-thirty (41:30)
and four (4:00) a.m.

Any person who knowingly enters, remains in, or is otherwise present within the
premises of a park during hours which the park is not open to the public shall be gulity of a
trespass in parks, a gross misdemeanor. '

((/)
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Instruction No. 23

You are instructed that Omar Tammam was guilly of vehicular assault for the
manner in which he drove on May 18, 2006.

1(2)
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Instruction No. 24

A statute provides:
A person is guilty of vehicular assautt if he or she operates or drives any vehicle
in a reckiess manner and causes substantial bodily harm to ancther.

CICr
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Instruction No. 25

You are instructed that Omar Tammam’s reckiess driving was a proximate cause.
of plaintiff's injuries.

[(BF)
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Instruction No. 2

You are instructed that Defendant City of Seattle had no duly to control Omar

Tammam's acts.

| (cO)
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Instruction No._27

You are instructed that Defendant City of Seatie owed Plaintiff Channary Hor no
duty to protect her from Omar Tammam’s criminal acts.

| (DD)
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Instruction No. 28

There may be more than one proximate cause of the same injury. If you find that
Defendant City of Seattie was negligent and that such negligence was a proxdmate
cause of injury to the Plaintiff, it is not a defense that the act of Omar Tammam was also
a proximate cause.

However, If you find that the sole proximate cause of injury to the Plaintiff was the
act of Omar Tammam, then your verdict should be for the City.

/(ff)
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instruction No. 29

A superseding cause is a new independent cause that breaks the chain of proximate
causation between a defendant’s negligence and an injury.

if you find that the Defendant City of Seaftie was negligent but that the sole
proximate cause of the event was a later independent intervening act of Mr. Tammam
that the City, in the exercise of ordinary care, could not reasonably have anticipatad,
then the City's original negligence is superseded by the intervening act and is not a
proximate cause of the event. '

if, however, in the exercise of ordinary care, the City should reasonably have
anticipated the intervening act, then the intervening act does not supersede City's
original negligence and City's negligence is a proximate cause.

It is not necessary that the sequence of events or the particular resultant event be
foresseable. uhmmmmmmummmnﬁpf
danger which the City should masdnably have anticipated.

(PO
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Instruction No. 30

If you find that more than one entity was negligent, you must determine what
percentage of the total negligence is atfributable to each entity that proximately caused
the injury to the Plaintiff. The Court will provide you with a special verdict form for this
purpose. Your answers to the questions in the special verdict form will fumish the basis
by which the court will apportion damages, if any.

Entities may include only the named defendants in this action. You are not to
consider, in apportioning fault, any action of inactions on the part of Channary Hor's
parents, Channary Hor, or any other non-named party. 1t has already been determined
as a matier of law that no actions or inactions on the part of these individuals caused or
contributed, in any way, to the injuries sustained by Channary Hor, and/or their own
injuries or damages.

| ( &6)
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Instruction No. 2|

It is the duly of the court fo instruct you as to the measure of damages. By
instructing you on damages the court does not mean to suggest for which party your
verdict should be rendered.

If your verdict is for the Plaintiff, then you must determine the amount of money
that will reasonably and fairly compensate the Plaintiff for such damages as you find
were proximately caused by the negligence of the defendants.

| if you find for the Plaintiff your verdict must inciude the following reasonabile
value of necessary medical care, treatment and services recesive to the present time.

1.  Undisputed reasonable value of necessary medical care,
treatment, and services received to the present time: $674,052.26

2. The reasonable value of any other medical care, treatment
and services to the present fime.

|nm.mmmmmmmwm

1. The reasonable value of necessary substitute domestic
services, including the reasonable value of services gratuitously
rendered by members of plaintiffs family, and nonmedical
expenses that have been required to the present time.

2. fhereasawbvalueufaamm,eammm.and
employment opportunities lost to the present time.

In addition you should consider the following future economic demages
elements: )

1.  The reasonable value of necessary medical care, treatment, and
services with reasonable probability to be required in the future.

e
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Thsmasorhbleva!ue of eamings, eaming capacity, emp
xpﬁk,:ymmunoppoﬂuniﬁaswiﬂl mﬁgmmm
ne.

The reasonable value of necessary substitute domestic services,
including the reasonable value of services gratuitously rendered by
members of plaintiff's family, and non-medical expenses that will be
required with reasonable probability

in the future.

In addition, you should consider the following non-economic damages elements:

1.
2.

The nature and extent of the injuries.

The disability, disfigurement, loss of enjoyment of life experienced
and with reasonable probability to be experienced in the future.

The pain and suffering, both mental and physical experienced and
with reasonable probability to be experienced in the future.

The emotional harm to, the plainfiff caused by the defendants’
negligence, including emotional distress, humiliation, personal
indignity, embamassment, fear, anxiely, andfor anguish
experienced and with reasonable probability to be experienced by
the plaintiff in the future.

- The burden of proving damages rests upon the Plaintiff. it is for you to

' determine, based upon the evidence, whether any particular element has been proved

by a preponderance of the evidence. Your award must be based upon evidence and
not upon speculation, guess, or conjecture. The law has not fumnished us with any fieed
standards by which to measure noneconomic damages. With reference fo these

matters you mhstbegwamed byyourownjudgmant.bytheevidemehﬂmem,and
by these instructions.

[ (1IT)
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Instruction No. 32

Whether or not a party has insurance, or any other source of recovery available, has
no bearing on any issue that you must decide. You must not speculate about whether a
party has insurance or other coverage or sources of available funds. You are not to
make or decline o make any award, or increase or decrease any award, because you
believe that a parly may have medical insurance, liabifity Insurance, workers'
compensation, or some other form of compensation available. Even if there Is insurance
or other funding available to a party, the question of who.pays or who reimburses whom
wuﬂdbedwﬁadinaﬁwpmedim.ﬁma,inywrdﬂum do not
discuss any matters such as insurance coverage or other possible sources of funding
for any party. You are to consider only those questions that are given to you to decide in

this case.

| (TT)
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Instruction No. 33

According to the mortality tables, the average expectancy of life of Channary Hor,
a female aged 23 years, is 58.29 years. This one factor is not controlling, but shouid be
considered in connection with all the other evidence bearing on the same Question,
such as that pertaining to the health, habits, and activity of the person whose life
expectancy is in question.

| Clc <) .
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Instruction No. 3%/

Upon retiring to the jury room for your deliberafions, first select a presiding juror.
The presiding juror shall see that your discussion is sensible and orderty, that you fully
and fairly discuss the issues submitted to you, and that each of you has an opportunity
to be heard and to participate in the deliberations on each question before the jury.

You will be given the exhiblts admitied in evidence and these instructions. You
will aiso be given a special verdict form that consists of several questions for you to
answer. Ywmuumﬂnqnsﬁuuhﬂeaduhwhbhﬂny;mwrﬂhn. and
according to the directions on the form. It is important that you read all the questions
before you begin answering, and that you follow the directions exactly. Your answer to
mquesﬁmswﬂldaﬁmhe“mwu are to answer all, some, or none of the
remaining questions.

 During your deliberations, you may discuss any notes that you have taken during
mm.ﬁmm.vwmmmmmm@wmmmg_
clearly, nmmsmvmrmmowwﬂmmmhsmmofoﬁmjuﬁ_
However, do not assume that your notes are more or less accurate than your memory.

YouudﬂneedtnrdyonyournmsmmmasmmemnOWMbdm
mhmse.Tes&mMﬂme,ﬁm.bempmedforyouduﬂngyourM;

if you need to ask the court a question that you have been unable to answer
among yourselves after reviewing the evidence and instructions, write the question
simply and clearly. The presiding juror should sign and date the question and give it to
the bailifif. The court will confer with counsel to determine what answer, if any, can be

(LL)
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given.

In your question, do not indicate how your deliberations are proceeding. Do not
state how the jurore have voted on any particular question, issue, or claim, nor in any
other way express your opinions about the case.

in order to answer any question, ten jurors must agree upon the answer. It is not
necessary that the jurors who agree on the answer be the same jurors who agreed on
the answer to any other question, so long as fen jurors agree to each answer.

When you have finished answering the questions according to the directions on
the verdict forms, the presiding juror must sign the forms, whether or not the presiding
juror agrees with the verdicts. The presiding juror will then tell the balliff that the jury has
reached the verdicts, and the bailiff will bring you back into court where your verdicts will

'be announced.

/(i)
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THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CHANNARY HOR, individuaily,
Plaintiff,
V.
THE CITY OF SEATTLE, a Washington

Municipal Corporation, and OMAR
TAMMAM,

Defendants.

NO. 10-2-34403-9 SEA

SPECIAL VERDICT FORM

We, the jury, answer the questions submitied by the court as follows:

QUESTION 1: Were any of the defendants negligent?

(Answer yes or no affer the name of each defendant.)

Defendant. CITY OF SEATTLE ll,{i? (Yes or No)
Defendant OMAR TAMMAM Yes (Yes or No)

INSTRUCTION: If you answered yes to Question 1 as {o any defendant, answer

[(MN |
onmm ( Qnshl Verdict Form /Page 1 of 3

Question 2.



QUESTION2:  Was such negligence a proximate cause of injury or
= injury or damage to

(Answer yes or no after the name of each defendant found negligent

by you in Question 1.)
Defendant CITY OF SEATTLE (Yes or No)
Defendant OMAR TAMMAM Yes (Yes or No)

QUESTION 3: What do you find to be the plaintifPs amount of damages?

ANSWER:
1. Past Medical (undisputed): | $674,05228
2. Past medical care, treatment and
o $9fop
3. Past economic damages: $ M
4. Future economic damages: $7/3, 400, 2

5. Pautmdfuhnenon-emnlcdanm $ P53, 000, O

INSTRUCTION: If you answered Question 3 with any amount of money, answer Question
4. If you found no damages in Question 3, sign this verdict form.

QUESTION 4: Assume that 100% represents the total combined negligence that
caused the plaintiffs injury. What percentage of this 100% is -

attributable fo each defendant whose negligence was found by you in Question 2 to

have been a proximate cause of the injury to the plaintiff? Your total must equal

100%.
ANSWER:
Defendant  CITY OF SEATTLE y %
Defendant OMAR TAMMAM (/OO0
. ; TOTAL ___ 100%
vy / ( 00 ) |

/,Q/ Special Verdict Form /Page 2 of 3
J
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The Honorable Jeffrey M. Ramedell
Trial Date: June 3, 2013

EIED)

JUN2T 2013
muﬂ ULMRT (:l w
KIRSTIN GRANT
THE SUPERIOR COURT OF WASHINGTON DEPUTY
IN AND FOR THE COUNTY OF KING
CHANNARY HOR, individually,
Plaintiff, NO. 10-2-34483-9 SEA
v PLAINTIFF’S THIRD
THE CITY OF SEATTLE, a Washingtea m}.uﬁw
Municipal Corporation; ADAM THORP; INSTRUCTX
ARRON GRANT; and OMAR
TAMMAM,
Defendants.
DATED this b day of June, 2013.
THE LAW OFFICES OF BEN F. BARCUS &
ASSOCIATES,PLL.C
/—
. /(_4-@%
Ben F. Barcus, WSBA # 15576
Paul A. Lindenmuth, WSBA #15817
Colleen M. Durkin, WSBA # 45187
Attorney for Plaintiffs
4303 Ruston Way
Tacoma, WA 98402
(253) 752-4444
PLAINTIFF'S THIRD W —
SUPPLEMENTAL PROPOSED JURY h:xhaodms, -
. 4303 Ruston Way
Tacoma, WA 98402
(253) 752-4444eFAX (253) 792-1035
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INSTRUCTION NO. 27
At the time of this occurrence, Officer Thorp’s and Officer Grant’s vehicles did not
qualify to be operated as emergency vehicles. Accordingly, the officers vehicles were govemed
by the same rules and standards as apply to the operatars of motor vehicles generally.

WPI 71.06 (modified)
Order on Plaintiff’s Motion in Limine 5.37
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INSTRUCTION NO. 28
The Plaintiff claims that Officers Grant and Thorp pursued Omar Tammam in violation
of Seattle Police Department policy, were negligent in doing so, and that such negligence was a
proximate cause of PlaintifP’s injuries. The City denies these claims.
The City denies the nature and extent of Plaintiff’s claimed damages.

WPI 20.01

~+ vt



INSTRUCTION NO. 29

It has already been established, and it should be accepted by you, that Co-Defendamt
Omar Tammam was negligent and that his negligence was a proximate canse of injury and
damage to the plaintiff, Channary Hor.

The following is a summary of the claims of the parties before you, provided solely to
assist you in understanding the remaining issues in the case. You are not to take this summary as
either evidence or a comment upon the evidence. You must decide, based on the evidence
admitted during the trial, which, if any, propositions have been proved.

The Plaintiff, Channary Hor, claims that Co-Defendant City of Seattle was negligent in
the initiation, continuation, and failure to terminate a police pursuit of the car driven by Co-
Defendant Omar Tammam, in which Plaintiff, Chanmary Hor, was passenger. Ms. Hor claims
that such negligence was a proximate canse of injury and damage to her.

The Co-Defendant City of Seatle denies that there was a police pursuit. The Co-
Defendant City of Scattie forther denies that any such conduct was a proximate cause of the
Pleintiffs injury and damage.

,-{3‘0@



INSTRUCTION NO. 30
The City of Seaitle Police Department has a duty to exercise reasonable care in initiating
a police pursuit and, once commenced, whether fo terminate a police pursuit. The City’s police
officer’s failure to exercise such reasonable care in connection with a police pursuit constitutes
negligence for which the City of Seattle is liable.

WPI 70.01
Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1360 (1975)
Brown v. Spokane Fire Dist., 100 Wn.2d 188, 668 P.2d 571 (1983)
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The Honorable Laura Gene Mi
Trial Date: June 3, 2013

2
3
4
5
6l
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

7 FOR KING COUNTY
8 ) _

CHANNARY HOR, individually, ) No. 10-2-34403-9SEA
9 - )

Plaintiff. )
10 ) C
vs. ) €

11 )

THE CITY OF saAmE,awMARmm P )

Munici ion, and O T4 »)
12 unicipal Corporati ) |CLESK’S ACTION REQUIRED)
13 Defendants. ;
14 )
15 THIS MATTER having comie before the above-entitled court on defendant City of Seattle’s

16 || Motions in Limine and the Plainifs Motions in Limine; the court béing Tilly advised in the

18 1. Defendant City of Seattle’s Motions in Limine and attachments thereto;
19 2: Declaration of Rebecca Boatright arid exhibits attached thereto;
20 3. Plaintiff’s Response to the City’s Motions in Limine;
21 4. Plaintiff’s Primary Motions in Limine and Supporting Memorandum;
22 5 Declaration of Ben Barcus in Support of PlaintifPs Primary Motions in Limine
and Supporting Memorandum;
23
COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND -~
PLAINTIFF’S MOTIONS IN LIMINE - 1 '9
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10.

11.

12.

13.

14.

15.

Plaintiff’s Motion in Limine to Exclude Evidence of Omar Tammam’s Drug Use

and to Give the Jury an Adverse Inference Instruction Due to Spoliation of
Evidence;

Declaration of Ben Barcus in Support of Plaintif’'s Motion in Limine to Exclude
Evideace of Omar Tammam’s Drug Use and to Give the Jury an Adverse
Infemncelnsn'u;ﬁnnDuemSpoliaﬁonovaidmm;

Plaintif’'s Motion in Limine Re: Golden Rule; Jury Nullification; Personal
Opinion;

Phlmﬁ’stmdumandPomtsofAmhmtymSuppmdeonmlm
Re: sion of Pre-Collision and Post-Collision Unrelated Medical Treatmaent
or Conditions [Hamis Motion];

Plaintiff’s Mofion in Limine and Supporting Memofandum to Exclude
Hypothetical/Speculative Questions or Witnesses and Testimony;

Plaintff*s Motion in Limine Re: Statemaent of Damages;

City’s Gonsqlidated Response to Plaintif’'s Motions in Limine;

Plaintif’s Réply to City’s Response to Plaintiffs Motiotis in Limine was not
Mhm&mmnmmmwhmmmmh

Declaration of Colleen Durkin and attachmenits thereto (mot considered. See

City’s Reply to Plaintiff*s Response to City’s Motions in Lirnine.

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED and DECREED as follows
regarding Defendant City of Seattie’s Motions in Limine:

1. Investigative acts or omissions by Officers Grant or Thorp with respect to patrolling

_x _Granted as follows:

Argument or evidence that the manner in which the officers approached or investigated

Seward Park or Defendant Tammam or his car was not correct or was inappropriate are

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND /.
PLAINTIFF’S MOTIONS IN LIMINE - 2 %
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exclude. This does mot exclude factual descriptions as to what was done or the
perceptions of the people involved, if otherwise admissible.

2. Exclude evidence and argument about the Officers’ decisions with respect to
whether to start following the Tammam vehicle

__X_ Granted. The court has already ruled that there is no liability for
the decision to initial a stop. However, this does not preclude evidence about the

events of that might or argument as to when a stop occurred and/or a prirsuit

nﬁu‘ﬁkmm,mﬁewwhﬂm
' mwﬁmﬁmm
mwmmwmmwmwua

a:i

_X_ Granted as follows:

This does not prechmle evidénce that the Police departmient did not investigats fhe

incident as a purseit since it has been the position of the Police department all along that
this was not a pursuit and therefor they had no responsibility'to investigate it-as a pursait.
Nor does it preclude inquiry into what factors were considered when the Police
Department made the determination that it was not a pursuit.

3. Documentation or other évidence of other incidents that were reviewed as “vehicle
pursuits”;

X Granted as follows:

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND
PLAINTIFF’S MOTIONS IN LIMINE - 3
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This does not preclude evidence of what the pursuit policy was, and what training
officers Grant and thorp received or should have received. Nor does it preclude evidence
of definitions that have been applied to other pursuits if there is evidence that directly
contradicts the testimony of the defendant, i.e. if it impeaches the testimony of a
defendant from the police department. However, introduction of specific examples of
other pursuits are excluded unless they are sufficiently similar as to be controlling or
impeachment. This will, of necessity, have to be determined by the trial judge.

4. Exclude Evidence regarding the availability (or lack thereof) of in-car video or real-
time audio;

_ X _ Granted

See below for ruling on spoliation evidence. While Officer Michl’s video
would have begii relovant, it is no longer available. Evidence that it was tiken
and lost would provide no probative evidence and would be highly prejudicial.
Even though Officer’s Thorp and Grant may have had the ability to records,
evidence established that they did not do so. Therefore evidence that they could

5. Speculation and conjecture, either as to what did happen or as to what would have
happened but for events that did not, in fact, transpire;

% Granted and__x _ Denied as follows:

The Court has allowed the statements of Defendant Tammam that the plaintiff said he
made (that he would stop if they would stop chasing him) and the Court has also allowed
in the drug use of the defendant Tammam and the relationship between the defendant

Tammam and the Plaintiff. It will be us to the jury to decide based on all the evidence

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND /
PLAINTIFF’S MOTIONS IN LIMINE - 4 S
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before it whether the defendant Tammam would have stopped driving fast and if so

when. However, no expert or lay person may opine as to what defendant Tammam
would have done.

6. Testimony from fact witnesses that is outside the scope of the witness’s personal
knowledge (ER 602);

_Xx_ Granted as follows:
While only Officer Grant and Thorp can testify as to what they did and what they
intended, the persons designated under 30(b)(6) as well as the persons from the Police
department in charge of determining whether a pursuit occurred may testify as to their
opinions. Defense has no objection to the testimony of Chief Kerlikowske.
7. PlaintifPs lisbility experts Waorenma and Van Blaricom;

__ Gramted ____ Denied ___ Reserved
a Exclude Expert Van Blaricom from PlaintifPs case in chief because he was
dinclosed as 8 vebotial xpest until reoently: __ X_ Denied
b. Limit Van Blaricom testimony to non-cumulative, non-duplicative testimony:

____ X Reserved to trial judge

c. Exclude expert testimony as to whether the officers violated the City policy

‘because it is not helpful to the jury:

X denied . violation of internal policies regarding pursuit can be evidence
of negligence

d. Exclude expert testimony of Van Blaricom and Wuorenma because it is not

_helpﬁﬂtothejmyandthcreisnopmperfomdaﬁon

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND / —
PLAINTIFF’S MOTIONS IN LIMINE - §
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COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND (e
PLAINTIFF’S MOTIONS IN LIMINE - 6 /

__X reserved to trial Court. Thisoom'twasmtpmvidodwitbacopy of the
latest reports of these experts. They should be evaluated in light of all the other pre-trial
rulings.

8. Exclude Evidence regarding “probable cause” certifications;
__X Granted

9. Exclude testimony of Annelie Harvey;
_X__ Denied

lOEvm.ungmymmngﬂanftheommthe

uwimdfﬂnofﬁmorihé'miningnfﬂnuﬁm‘ supervisors;
_X_Granted as to negligent training since that claim has been
dismissed. __X Denied asto the training Officers Grint and Thorp received.

11. Exclude Tammam’s hearsay statements;

X _Denied See below

12, Limit Number of friends and family who may be called;
__Reserved to trial court

13. References to insurance, ability to pay, or lack thereof:
See below
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14. Requests by counsel to ask the jurors to place themselves in plaintiff’s shoes;
__X_ Granted

15. Exclude Witnesses offered in “rebuttal” whose opinions are already available on
matters relating to plaintiff's burden of proof;

_X_Granted though whether any particular witness should be allowed
is reserved to the trial judge.

N S A W

16. Exclude Non-party witnesses in the courtroom;

__ X Granted except that the Plaintiff’s sister is her caregiver and may

remain in the courtroom with her even before her testimony, and the City may
10

have a non-testifying representative.
11

12
17. Prohibit the Plaintiff from arguing or implying that the jury should “send a message.”
13
__X_ Granted
14

s 18. Argumentative, irrelevant questions intended to inflame the jury.

e __x_Denied without prejudice, except as otherwise specifically stated

4 herein. The trial court will have to make decisions as the situation arises and

® objections are made,

" Plaintiff is hereby ordered to refrain from making any argument, questioning, allusion,
mention, reference other manner of pointing attention to any of those designated areas in this

21
case.

Plaintiff’s counsel is hereby ordered to convey the contents of this order and its scope to
each and every witness, the client and search every exhibit to remove any reference to those

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND
PLAINTIFF'S MOTIONS IN LIMINE - 7 / s
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matters. Non-compliance with this order may result in the imposition of terms and sanctions, the

2 || type and amount to be determined at the time according to the circumstances.
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COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND /(ﬁ
PLAINTIFF’S MOTIONS IN LIMINE - 8

NOW, THEREFORE, it is hereby ORDERED, ADJUDG ED and DECREED as follows

regarding Plaintiff’s Motions in Limine:

5.1: Exclude evidence of Prior and/or Subsequent Unrelated Injuries :
_x_ Granted and __ x_Denied as follows:

_Plaintiff has argued that Plaintiff's prior and current medical history, sexual activity,
substance use, and mental health history are not relevant, and that she did not suffer from
any psychological problems at the time she was injured. Defendants argue that these
things may be relevant and were considered by their expert in computing future economic
damages. Plaintiff argued that there is no scientific basis to consider such information.
Neither side provided copies of expert reports conceming future damages or statements
from experts as to whether or not such things were or should be considered. To the extent
that such information was relied upon by the defense expert, it is admissible. This is
without prejudice to the trial judge if he determines that it is appropriate to exclude such
evidence after receiving the expert reports. Evidence of current sexual activity may be
relevant if it impacts loss of enjoyment of life, even though the plaintiff is not asking for
costs associated with such treatment. The trial judge may have to rule on this after
evidence has been presented. Evidence of sexually transmitted diseases is excluded.

5.2: Exclude “Trelevant” Information Set Forth Within Plaintiff’s Medial Records and

Other Records (specifically references in school/medical records or social media content to previous
drug or alcohol use, sexual history, domestic violent in plaintif’s home, conflicts at school or home,
referral for a medical evaluation due to suicidal concerns):

_X_ QGranted and_x__ Denied same as 5.1 above.
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Plainﬁﬂshﬂlwoﬁd:defmdmtswilhamdnc&dmdmmdamdwpyofmy medical,
school or social media records they are offering, if plaintiff wishes a redaction of any of
the records,

5.3: Exclude evidence of Prior Juvenile Offenses

__Xx__Granted: Agreed

5.4: Exclude hypothetical Medical Conditions

_ X Granted

However, this does not preclude defense expert from testifying regarding elements
<dered in d inin fi ic diimai
5.5: Exclude evidence of Plainiff’s Financial Circumstances

_X__ Grented Agreed

5.6: Exclude “Irelevant” Medical Conditions of Family Members

_X_ Granted ssfollows
Plaintiff sought to exclude evidence relating to Plainfif’s mother’s mental bealth or
substance abuse issues. This motion is granted subject to further review by the trial court
if the defense expert offers that the information is relevant to evaluating the plaintiff's
future economic damages.

5.7: Exclude evidence of General Criminal Activity in Seward Park and Alleged Rapes or
Other Violent Crimes

X__ Denied

B{ttf_'hinﬁff's_mgymexamineastowhattheofﬁcmknewabmﬂtheactualsmﬁsticsof
criminal activity in the area, assuming these statistics are admissible.

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND :
PLAINTIFF’S MOTIONS IN LIMINE - 9 / C/Tr-;)
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5.8: Exclude evidence of Collateral Sources

__X__Granted as to all parties: Agreed

5.9: Exclude References as to How Plaintiff Might Use the Proceeds of Any Judgment
__x__Granted: agreed

5.10: Exclude evidence about Lack of Insurance; Defendant’s Pocket
_X__Granted asto all parties: Agreed
5.11: Exclude Circumastances of Hiring Counsel

_x__Granted as to all partics: Agreed
5.12: Exclude Undisclosed Witnesses, Exhibits, Evidence/Opinions

__x__Granted as to all parties.
But Defendants may present scenarios by their experts that have been produced to
Plaintiff before 5/17/13 and parties are not precluded from presenting any evidence that is
in actual rebuttal.
5.13: Allow Use of Demonstrative Evidence/Exhibits

__x__Granted as to all parties: Agreed.
5.14: Plaintiff’'s Comparative and/or Contributory Fault

X _Granted
BmmisdownmPrec!udethedefendmis&emintodmhgevidemcofthelensthand
other details about the plaintiff’s relationship with the driver as this goes to the

description and evaluation of his reactions. Defendants may not introduce evidence that

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND
PLAINTIFF'S MOTIONS IN LIMINE - 10 /4 G
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the Plaintiff violated her curfew or was otherwise in violation of any rules of her home by
being with defendant Tammam
5.15: Exclude evidence or argument about a parties Failure to Call Witness
__x__Granted as to all parties: Agreed
5.16: Exclude evidence or argument that Plaintiff filed to mitigate her damages?
_ X_ Granted: Agreed
5.17: Exclude Effect of Taxation
_ X Granted: Agreed

5.18: Exclude argument or evidence that this was an Unavoidable Collision
_x_ Granted
But see 5.19 below

5.19: Exclude Statements of Tammam’s Drug Use

__X__Denied
Defendant’s drug use is not relevant to the actions of the officers. However, it is relevant
to evaluate the credibility of the statements defendant Tammam made about stopping.
The defendant’s expert may testify about effects of the drugs in his system and when they
were probably ingested based on the evidence and science. '
5.20: Exclude evidence of Settlement/Negotiation Discussions

X __Granted: Agreed
521: Exclude Statements Conceming “Ted Bundy” or other high profile events as

/o

g
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COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND P
PLAINTIFF’S MOTIONS IN LIMINE - 12 <.

_X_ Granted
But this does not preclude the officers from testifying in general terms about the reasons
for concern with the actions and occurrences at the park that night. No specific examples
of other incidents are to be offered.

5.22: Exclude Evidence of Omar Tammam’s Criminal History

_X__ Denied but limited as follows:
Since defendant Tammam gave as his reason for running that he had outstanding
warrants, evidence may be admitted that he had outstanding warrants for reckiess driving
and assault 4 at the time of the incident.

5.23: Exclude Famiily and School History of Plaintiff
x___Denied

But limited to that information relevant to opinions by experts relating to plaintiff’s
5.24: Sexusl History

_x___Denied but limited as follows:
Evidence about sexually transmitted diseases is excluded. If defendant’s expert has a
valid basis that consideration of plaintiff’s sexual history affects the evaluation of her
future economic circumstances it may be considered. Sexual history since the accident
may be considered only is so far as it is relevant to damage requests. Since no reports
were provided to this Judge, this matter must be addressed by the trial judge.
5.25: Do not allow argument of the “Golden Rule”

_x__Granted as to all parties: Agreed
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5.26: Prohibit any attempt at Jury Nullification
_X__Granted as to all parties: Agreed
5.27: Prohibit counsel from offering his or her Personal Opinion
_X_ Gramted asto all parties: agreed
5.28: Exclude evidence or argument about the Timing or Hiring of Plainfiff’s Coumsel and
Expert Witnesses
_ x_ Granted
But this does not preclude the defendant from providing evidence as to what the defense
costs have been and to explain why they are so high if the plaintiff inquires about costs or
payments to defense experts.
5.29: Exclude evidence or argumént about City’s Insurance/Decp Pockets™/Joint and
S 1 Liabili

__x__ Granted as to all parties

5.30: Exchﬂemdmwmugtmnasmhmusemlnmmmmmhxesm
Other Inflammatory Arguments/Suggestions

_X___ Granted as to all parties: Agreed.

5.31: Exclude Evidence of Witnesses Personal Background Designed to Evoke Sympathy
from the Jury

__x_Granted as to all parties: agreed

5.32: Exclude evidence or References to Experts not Interviewing Plaintiff

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLE AND Ve
PLAINTIFF’S MOTIONS IN LIMINE - 13 7 YQ‘
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—_x_Granted as to all parties: agreed.

5.33: Order that the defense must adhere to the Definition of Pursuit In Effect at the Time of

the Collision

X _ Granted as follows:
Neither party shall argue or present evidence that a police definition of “pursuit™ other

than that contained in the Seattle Police department policies in effect at the time of the

accident applies to this case. However, this does not preclude either party from arguing

interpretation of this policy

5.34: Exclode evidence about the Health of Plaintiff’s Expert Witnesses
© _ x_ Granted

5.35: Exchude evidence of Suicidal Ideations of plaintiff.

x  Denied see 5.1 above

5.36: Exclude References to an Order of Defanlt Against Co-defendant Omar Tammam

__X__ Granted as to all parties: agreed.

5.37: Bar the defendant from claiming Privileges Under RCW § 41.61.035
__X_ Granted
However, the Court is not ruling or finding whether any of the officer’s actions violated

the rules of the road or were a proximate cause of plaintiff’s injuries or the crash of

Tammam’s car

COMBINED ORDER RE: DEFENDANT CITY OF SEATTLEAND  /—
PLAINTIFF’S MOTIONS IN LIMINE - 14 93‘?
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5.38: Seatbelt Use

_X_ Granted as to Plaintiff

___x__Denied as to defendant Tammam

5.39: Exclude Rose/Neale Accident Reconstruction Simulations/Animations
_x__Denied

Parties have agreed that all simulations by experts will be illustrative only.

5.40: Allow Plaintiff’s Ability to Call Defense Witnesses Adversely in Plaintiff's Case-in-
Chicf

__X_ Granted

However, plaintiff shall not ask questions to illicit opinions from patrol officers, other
than Grant and Thorp, as to what they would have done or their opinion as to whether
and/or when there was a pursuit unless the officer is an authorized speaking agent or had
the duty to make the determination as to whether the action was a “pursuit.”

5.41: ER904
X _ Reserved to trail Judge
5.42: Exclude reference to Filing of Motions in Limine
X _ Granted as to all parties: Agreed
Other Plaintiff Motions in Limine:
a Exclude evidence of Defendant Tammam’s Drug Use: Denied. See above
b.  Give “spoliation of evidence” instruct because the City cannot produce the video

taken of Ms. Tammam afier he was arrested:

__X__ Denied
P

>
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2 spoliation instruction.

3 ¢.  Exclude Hypothetical/Speculative Questioning of Witnesses and Testimony

4 __X_ Reserved to trial Judge, except as fo those issaes which have
5 already been addressed above

6 d.  Exclude evidence or argument about Statement of Damages

’ _X__Granted as to all parties: Agreed

8 Defondant is hereby ordered to refrain from making any argament, questioning, allusion,
i mention, reference other manner of peinting attention to any of those designated areas in this
e case.

u Defendant’s counsel is hereby ordered to convey the contents of this order and its scope
12 I 1 cach aud every witness, the client and scarch every kbt to remove any refience 1o those
1311 matters: Non-compliance with this order may result in the imposition of terms and sanctions, the
11| type and amount to be determined at the time accordiingto the dircumstances.
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