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INTRODUCTION & SUMMARY OF ARGUMENT

This appeal arises from a judgment granting the foreclosure of the
Galleon Homeowners Association (Association)’s assessment lien against
a unit.

The trial court correctly granted summary judgment against the
owner of the unit for the unpaid assessments and foreclosed the lien
against the unit.

The trial court, however, exceeded its authority when it granted a
default judgment that “foreclosed forever” the interests of “mortgage
lenders.” The court lacked authority to grant relief beyond that which the
allegations and prayer of the complaint sought. Here, the complaint did
not name “mortgage lenders” as parties, so the judgment against them was
void. For the same reasons, the court lacked authority to add to the
judgment a super-priority remedy that was not pleaded in the complaint.

The court later compounded these errors in a series of rulings,
denying the motion to vacate the default judgment and culminating with
the declaration that the mortgage lender had no statutory right of
redemption under the original or revised redemption statute.

Nationstar Mortgage LLC (Nationstar), the junior lienholder that
the Association chose not to name in its lawsuit, acted promptly and well

within the undisputed redemption period to intervene in the case and
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redeem the property. Indeed, the redemption period has not even expired.
Nonetheless, the trial court refused to vacate a default judgment, denied
Nationstar’s request to formally intervene in the case, and awarded
attorney fees and costs to the condominium association well after its
judgment had been fully satisfied.

Under Washington law, a party whose lien is subsequent in priority
to a foreclosed lien has a statutory right of redemption. During the
pendency of this case and before the redemption period expired, the
Washington legislature voted almost unanimously to replace the
ambiguous word “time” with the unambiguous word “priority” in RCW
6.23.010, making it clear that lienholders “subsequent in priority” are
qualified redemptioners. This right of redemption exists under the proper
interpretation of the former version of the qualified redemptioner statute
and if the new version of the statute is applied retroactively.

Even if the Washington Supreme Court upholds the interpretation
of the prior redemption statute in the Fulbright and Summerhill decisions
and declines to apply the new statute retroactively, Nationstar may still
redeem because the new statute is now in effect and its redemption period
has not expired. Moreover, as did the lienholder in Fulbright, Nationstar
asserts that a under a proper reading of Washington’s race-notice

recording statute and the Condominium Act, Nationstar’s lien was
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“subsequent in time” to the Association’s lien under former RCW
6.23.010(1)(b) because the Association perfected its lien when it recorded
its declaration in 1978 (amended in 2006), but Nationstar’s predecessor
did not record the Deed of Trust lien until 2007. Nationstar is thus a
qualified redemptioner even under the prior statute.

Because the trial court erred when it found Nationstar was not a
qualified redemptioner, it also erred when it denied Nationstar’s attempt to
intervene and set aside the default judgment. The trial court’s denial of
Nationstar’s motion to vacate the default judgment was also error because
that judgment is void to the extent it contains new and different forms of
relief than the actual relief requested in the complaint. The judgment and
foreclosure decree included amounts in excess of the six months of
assessments over which the Association could claim a super-priority lien,
added an actual reference to the operative statute, RCW 64.34.364, and its
limited “six month” super-priority provision, and a forfeiture provision
triggered by the failure to satisfy the priority lien before the Sheriff’s Sale.

The trial court also misinterpreted and misapplied the Washington
Supreme Court’s decision in Bain v. Metropolitan Mortg. Group, Inc., 175
Wn.2d 83, 106, 285 P.3d 34 (2012) and general agency law, despite the
undisputed evidence of Mortgage Electronic Registration Systems, Inc.’s

(MERS) status as Nationstar and its predecessors’ agent. This error
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produced the incorrect conclusion that MERS, the mortgagee of record,
was not entitled to service of process.

Finally, the trial court also erred when it awarded the Association
fees and costs against Nationstar allegedly incurred in connection with
litigating Nationstar’s motion to vacate the default judgment and
foreclosure decree. None of the bases for this award are legally sufficient.
Neither of the Condominium Act statutes relied upon by the Association
and the trial court apply in these circumstances. The “equitable grounds”
of CR 60 apply when a motion to set aside a judgment is granted, not
denied. Nor do the facts support an equitable fees and costs award.

ASSIGNMENTS OF ERROR

1. The court erred when it ruled that Nationstar was not a
qualified redemptioner.

2. In the alternative, the court erred by not finding that
Nationstar’s lien was “subsequent in time” under the prior
version of RCW 6.23.010(1)(b) given the plain language of the
Condominium Act, RCW 64.34.364(7), and Washington’s
race-notice statute, RCW 65.08.070 because the Association
recorded its declaration and perfected its lien in 1978, but
Nationstar’s predecessor perfected its lien in 2007.

3. The Superior court erred when it denied Nationstar’s Motion to
Intervene.

4. The court erred when it denied Nationstar and MERS’ Motion
to Vacate.

5. The court erred when it concluded that MERS was not entitled
to service of process.
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6. The court erred when it awarded attorney fees to the
Association.

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

L, Whether Nationstar is a qualified redemptioner under the
current or former versions of RCW 6.23.010(1)(b);

# Whether, under former RCW 6.23.010(1)(b) (2013),
Nationstar’s lien was “subsequent in time” to the Association’s assessment
lien where the Association recorded its declaration in 1978 and
Nationstar’s predecessor perfected its lien in 2007.

3. Whether Nationstar, as a holder or servicer of the
promissory note secured by the Deed of Trust eliminated by the
foreclosure of the Association’s assessment lien, had an interest in the
Deed of Trust such that Nationstar should have been permitted to
intervene in the underlying lawsuit.

4. Whether the trial court erred when it denied the Motion
Vacate where the default judgment and foreclosure obtained by the
Association contained different and additional relief than that requested in
its complaint.

3. Whether the trial court erred when it concluded that MERS

was not entitled to receive service of process of the underlying lawsuit
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where it was the nominee beneficiary of record and the agent of the
original lender and subsequent beneficiaries of the Deed of Trust.

6. Whether the trial court erred when it awarded the
Association attorney fees and costs against Nationstar.

STATEMENT OF THE CASE

A. The Association Perfected Its Lien by Recording its
Declaration Before Nationstar’s Predecessor Recorded the
Deed of Trust.

On April 24, 1978, the Association recorded its Condominium
Association Declaration. CP 314-319; 229.! The Declaration included
references to Chapter 64.32 RCW, the Horizontal Property Regimes Act
(Condominiums). CP 314-319.

In 1992, Washington adopted the Uniform Condominium Act.
The Act’s lien for assessments provision, RCW 64.34.364, applied to
existing condominiums but did “not invalidate or supersede existing,
inconsistent provisions of the declarations ... of those condominiums.”
RCW 64.34.010.

On May 24, 2004, Maria Berglund (Berglund) purchased Galleon

Condominium Unit 605 (the Unit) for $131,000. CP 191.

' Under the Washington Condominium Act, “[r]ecording of the declaration constitutes
record notice and perfection of the lien for assessments[.]” RCW 64.34.364(7).
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On November 21, 2006, the Association recorded the Eighth
Amendment to the Galleon Condominium Declaration. CP 316-319; 114.2
The Amendment’s Section 15 deleted the lien provisions under the old
condominium act (Chapter 64.32 RCW, the Horizontal Property Regimes
Act) and adopted the Uniform Condominium Act’s super-priority
provision of assessment liens due for the six month period preceded a
sheriff’s sale over “‘a mortgage on the apartment before the date on which
the assessment sought to be enforced became delinquent.” Compare RCW
64.34.364 (Lien for assessments) with Section 15(i)(1)(b) (preserving the
priority of “a mortgage on the apartment recorded before the date on
which the assessment sought to be enforced became delinquent ...”
Section 15(i)(2) (providing “lien shall also be prior to the mortgages
described in subparagraph 15(i)(1) to the extent of assessments for
common expenses ... which would have become due during the six
months immediately proceeding the date of a sheriff’s sale ...”)’

On December 29, 2006, Berglund borrowed $166,500 from
Fremont Investment and Loan (Fremont). She executed a promissory note

(Note) that was secured with a Deed of Trust against the Unit. CP 194-

202; 162-184. Fremont recorded the Deed of Trust with the Snohomish

? Snohomish Cnty. Recording No. 200611210732. The Court may judicially notice this
publicly recorded document, a true and correct copy of which is attached to the Appendix
as Exhibit A. See ER 201; RAP 9.11.

3 See id.
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County Auditor’s Office on January 10, 2007. CP 203. The Deed of
Trust identifies MERS as the nominee beneficiary for Fremont and its
successors and assignees. CP 163-164. The Deed of Trust is clear that
MERS “holds only legal title to the interests granted by [Berglund] in the
[Deed of Trust], but if necessary to comply with law or custom, MERS (as
nominee for [Fremont] and [Fremont’s] successors and assigns) has the
right to exercise any or all of those interests, including, but not limited to
the right to foreclose and sell the Property, and to take any action required
of Lender[.]” CP 164. Further, the Deed of Trust’s requirements for
proper notice to the lender applies to notices given by the borrower. See
CP 172-173. Because MERS is the nominee beneficiary of record for
both the original lender and its successors and assigns (CP 163-164) notice
by third parties such as the Association must be given to MERS, as was
done in this case. See CP 171-172; 187; 339.

Fremont indorsed the Note in blank. CP 198.* Nationstar began
servicing the loan on July 17, 2007. CP 159. MERS was Fremont and

Nationstar’s agent with respect to the Note and Deed of Trust. 1d’

* Under Washington’s Uniform Commercial Code, this blank indorsement rendered the
Note bearer paper, enforceable by the person in possession of it. See, eg. RCW
62A.1.201(21)(A); .3-301.

5 MERS would also have been an agent of any other beneficiaries of the Deed of Trust
and their servicers. See CP 159,
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B. The Association’s Action to Foreclose its Assessment Lien.

Snohomish County real property records indicate that the
Association liened the property in January 2009 and released the lien in
May 2009.°

On or about April 18, 2011, Berglund defaulted on her obligation
to pay monthly condominium assessments. CP 320. The Association
recorded another lien in March 2012.” On May 8, 2012, the Association
sued Berglund to collect $5,824.61 in unpaid assessments and related fees
and costs. CP 344-345. The suit does not refer to the recorded claim of
lien, nor does the suit allege that the recorded claim was sent to MERS.
CP 344-347.

The suit did name MERS as a defendant. CP 344. The
Association asserted that “[a]lthough MERS is listed as the beneficiary on

293

deeds of trust, MERS does not meet the definition of ‘beneficiary’” and
was clouding title[.]” CP 345. The suit, however, did not name the
original lender. The suit does not provide notice of the super-priority
provision in the declaration and in RCW 64.34.364(3) allowing “the lien
to be prior to the mortgages ... to the extent of assessments for common

expenses ... which would have become due during the six months

immediately proceeding the date of a sheriff’s sale[.]” See CP 344-347.

® Snohomish Cnty. Recording Nos. 200901070180, 20090412028.
7 Snohomish Cnty. Recording Nos. 201203020114,
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The suit requested that “plaintiff’s lien be declared a valid first lien upon
the land ...,” that MERS had no interest in the property, and that “the
rights of each of the defendants and persons claiming by, through, or
under them, be adjudged inferior and subordinate to plaintiff’s liens and be
forever foreclosed except for only the statutory right of redemption
allowed by law, if any.” CP 347.

The Association recorded a lis pendens referring to the suit. CP
78. RCW 4.28.320 provides a lis pendens “contain the names of the

th )

parties ...” The Association’s lis pendens, however, failed to identify
MERS as one of the parties. See id.

Berglund did not appear, but submitted a declaration in response to
CP 360-361; 336. On May 16, 2012, the Association served MERS
through its Delaware registered agent. CP 187; 339. MERS forwarded
the summons and complaint to Nationstar the next day. CP 187. Because
of an internal error that was likely the product of a high volume of
transfers of servicing rights to Nationstar, Nationstar did not respond to

the lawsuit. CP 187-188.

&7 The Foreclosure Decree Differs from the Complaint.

On July 23, 2012, the Association moved to default MERS and
Berglund. CP 335. On August 24, 2012, the court entered a default order

against MERS. CP 333. On October 26, 2012, the court entered a

10
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Default/Summary Judgment, Order and Foreclosure Decree against the
Berglunds and Order and Decree of Foreclosure against MERS. CP 301-
305. The Decree of Foreclosure includes more and different relief from
the complaint by referring to the super-priority assessment lien provision
of the Uniform Condominium Act and mortgage lenders. The additional
relief stated in relevant part:

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the rights of defendant mortgage lenders
be adjudged inferior and subordinate to the plaintiff’s lien
to the extent of assessments for common expenses based
on the periodic budget adopted by the Association
pursuant to RCW 64.34.360(1) which would have become
due during the six months immediately preceding the date
of any sheriff’s sale conducted pursuant to this foreclosure
decree;

that if the defendant mortgage lenders, and the persons
claiming by, through or under them, do not satisfy the
Association’s lien priority as described in the preceding
paragraph prior to any sheriff’s sale conducted pursuant to
this decree, their rights are forever foreclosed;
that period redemption shall be one year from the date of
the Sheriff’s sale after which time the Sheriff shall issue the
Sheriff’s deed to the purchaser].]
CP 304.
The Sheriff’s Sale occurred on March 1, 2013. CP 275; 115. The
Condo Group LLC (Condo Group), through Ray Stevenson, purchased the
Property for $14,000. See id. The Condo Group received only a Sheriff’s

Certificate of Sale; no deed or title has been issued. See CP 257.

11
128018.0001/5909721.1



D. The Legislature Initiated the Near Unanimous Amendment of
the Redemption Statute During the Month Before the Sale.

A month before the sale, Washington legislators introduced in
February 2013 Senate Bill 5541 (SB 5541) changing the word “time” in
RCW 6.23.010(1)(b) to “priority.”® The express purpose of this
amendment was to reverse the Summerhill interpretation of the phrase
“subsequent in time” and clarify that the phrase gave redemption rights to
holders of liens subsequent in priority to the foreclosed lien. The Senate
passed the bill on March 11 and the House passed the bill on April 9, 2013
with just two nays and 140 yeas.'"” The Governor signed the law on April
23,2013."

E. The Court Denied Nationstar’s Request for Redemption and
for Vacation of the Default Judgment.

Four months after the sale, MERS, at Nationstar’s direction and in
its capacity as Nationstar’s agent, executed and recorded an Assignment of
Deed of Trust in favor of Nationstar on May 28, 2013. CP 227. On July
26, 2013, the court granted Nationstar an order to show cause why the
Association’s default order, default judgment and foreclosure decree

should not be vacated. CP 149-150.

% App. Ex. B.
? See id, at 2.

' App. Ex. C.
1 ld
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Two days later, a new version of the redemption statute (RCW
6.23.010(1)(b)) became effective on July 28, 2013, well before the
redemption period for the Property expired. On August 20, 2013, the
court denied Nationstar’s motion to vacate the default judgment and
foreclosure decree, ruling that neither MERS nor Nationstar ever held the
beneficial interest in the Deed of Trust at a relevant time and that
Nationstar did not have the right to redeem the Property. CP 53-54. The
Court subsequently awarded attorney fees and costs to the Association
allegedly incurred in responding to Nationstar’s Motion to Vacate. CP 9-
10. On September 18, 2013, Nationstar and MERS appealed to this Court.
CP 1-3.

F. The Review of the Fulbright Decision Involves Similar Issues.

On September 4, 2013, the Washington Supreme Court granted
Bank of America, N.A."s petition for review of this Court’s decision in
BAC Home Loans Servicing LP v. Fulbright, 174 Wn. App. 352, 298 P.3d
779 (2013). See 178 Wn.2d 1001, 308 P.3d 642 (Table). The issues
presented by Bank of America’s petition are:
1. Whether the Redemption Act should apply to
lienholders with extinguished liens subsequent in
priority to the foreclosing lien, whether or not

subsequent in time;

2. Whether a condominium association creates and
perfects its lien for unpaid for unpaid assessments upon
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recording of the condominium declaration, thus
authorizing the lienholder to redeem because its deed of
trust was recorded after the condominium declaration;
and

3. Whether SB 5541 applies retroactively to pending

redemptions when the property’s purchaser does not
hold a sheriff’s deed or title."

The Washington Supreme Court’s opinion in Fulbright will likely
control portions of this appeal. In contrast to Fulbright, the statutory
redemption period in this case had not expired before SB 5541 came into
effect. Oral argument in Fulbright is presently set for February 11,
2014."

G. Nationstar Tolls the Redemption Period.

On January 6, 2014, Nationstar began the process of redeeming the
Property under RCW 6.23.010(1)(b) as “[a] creditor having a lien by
judgment, decree, deed of trust, or mortgage, on any portion of the
property, or any portion of any part thereof, separately sold, subsequent in
priority to that on which the property was sold.” (underline added)."*
Nationstar has delivered a redemption request letter and supporting
documentation to the Snohomish County Sheriff."” Nationstar anticipates

that the Condo Group will refuse to cooperate in the redemption process

'2 App. Ex. D.

Bhttp://www.courts.wa.gov/appellate trial courts/supreme/calendar/?fa=atc_supreme ca
lendar.display&year=2014&file=docwin14.

" Prior to July 28, 2013, RCW 6.23.010(1)(b) used the word “time” instead of “priority.”
B App. Ex. E.
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and take the position that Nationstar is not an authorized redemptioner.
Upon rejection of its redemption attempt by the Condo Group, Nationstar
will in an abundance of caution file an action for declaratory judgment that
it is entitled to redeem the Property and place the estimated redemption
amount in the Snohomish County Superior Court registry, in order resolve
any question about the tolling of its redemption period.

ARGUMENT

A. Recent Developments in Redemption Rights Law.

As the Court is aware, there have been a number of recent
developments in the law regarding a Deed of Trust lienholder’s right to
redeem real property sold pursuant to the super-priority lien for delinquent
condominium assessment dues created by RCW 64.34.364. Nationstar
and MERS survey these developments briefly as context for their legal
arguments.

In Summerhill Village Homeowners' Ass'n v. Roughley, 166 Wn.
App. 625, 270 P.3d 639, amended by and recon. denied by 289 P.3d 645
(2012), this Court held that the prior version of RCW 6.23.010(1)(b) was
unambiguous and did not allow redemption by deed of trust lienholders
whose liens were extinguished by the foreclosure of super-priority
condominium assessment liens and were not literally “subsequent in time”

to the foreclosing lien.
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Key to this Court’s analysis was its view that the prior redemption
statute was part of “a highly technical statutory scheme, not for casual
tinkering by courts.” Summerhill, 166 Wn. App. at 632. The Court thus
declined to “rewrite the redemption statute because a lienholder’s lack of
diligence has had unexpected consequences.” Id. Now, however, the
Washington legislature has re-written the statute to confirm its original
intent.

In Fulbright, 174 Wn. App. 352, 298 P.3d 779, Bank of America
argued that former RCW 6.23.010(1)(b) and the rest of the Redemption
Act permitted redemption by holders of extinguished liens that had been
subsequent in priority to the foreclosing lien. Unlike the lienholder in
Summerhill however, Bank of America also argued that its Deed of Trust
was “subsequent in time” to the condominium lien under RCW
64.34.364(7), which provides that the recording of the condominium
“constitutes record notice and perfection of the lien for assessments,”
because its lien was recorded after the condominium association recorded
its lien.

Relying in part on Summerhill, this Court held that the effect of the
recordation of the condominium declaration was to give notice to the
world that assessment liens may arise in the future. Fulbright, 174 Wn.

App. at 357. As a result, this Court held that Bank of America’s Deed of
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Trust was not “subsequent in time” to the association’s lien, because that
lien came into existence after the Deed of Trust was recorded. Jd.

B. Nationstar Is Entitled to Redeem Because the Current Version
of RCW_6.23.010(1)(b) Applies to Nationstar’s Unexpired

Redemption Period.

The statutory redemption period is one year. RCW 6.23.020(1)(b).
The Sheriff’s Sale at issue occurred on March 1, 2013 and thus any
qualified redemptioner could redeem the Property on or before March 1,
2014. CP 275; 115; 304. The new version of RCW 6.23.010(1)(b)
became effective on July 28, 2013, eight months before the redemption
period expired. Because the legislature made it clear that a lienholder
whose lien was “subsequent in priority” to the foreclosed lien may
redeem, Nationstar is now undisputedly a qualified redemptioner that
should be allowed to exercise its statutory right to redeem.

Simply put, the new redemption statute applies to Nationstar’s
redemption period from July 28, 2013 forward. When the legislature
amends a redemption statute, the amendment applies to the remainder of
an unexpired redemption period unless the Legislature expressly states
otherwise. See Severson v. Penski, 36 Wn. App. 740, 745, 677 P.2d 198
(1984). In Severson, this Court held that an amendment requiring the
Sheriff’s Sale purchaser to send written notices to the judgment debtor

every two months during the one-year redemption period applied to the
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nearly five-month period that was left on the judgment debtor’s original
redemption period when the statute was enacted. Id. at 742, 744-745.

The same result should follow here. Because the Legislature has
now clarified that Nationstar is a qualified redemptioner, it should be
permitted to exercise that right as its time for doing so has not expired.
The correctness of this approach is underscored by the fact that the
Legislature has amended redemption laws in the past to specifically limit
the amendment’s applicability to sales occuring after the amendment’s
effective date. For example, when the Legislature amended the
redemption statute in 1897 to grant creditors redemptioner status, the
Legislature included a provision that “the rights of redemption from sales
upon judgments prior thereto shall remain unaffected.” Geddis v.
Packwood, 30 Wash. 270, 271-72, 70 P. 481 (1902). The 1899 Act had a
similar reservation “that such rights conferred shall not be applicable to
judgments entered before their enactment.” Id. In contrast, the 2013
amendment does not contain a similar reservation, and none should be
implied. If the “Legislature uses certain language in one instance but
different, dissimilar language in another, a difference in legislative intent
is presumed.” Millay v. Cam, 135 Wn.2d 193, 202, 955 P.2d 791 (1998).
Similarly, under the “expressio unius est exclusio alterius” canon of

statutory construction, when a statute lists the things upon which it
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operates, there is a presumption that the legislature intended all omissions.
Blue Diamond Group, Inc. v. KB Seattle 1, Inc., 163 Wn. App. 449, 266
P.3d 881 (2011).

If the Legislature had wanted SB 5441 to not apply to unexpired
redemption periods, it could have included a reservation clause similar to
the ones included in prior Redemption Act amendments. Instead, the
Legistlature made a swift and unambiguous statement that all lienholders
subsquent in priority to the foreclosed lien are qualified redemptioners.
Because the Legislature did not include such a reservation in the 2013
amendment, Nationstar should be entitled to redeem the Property, as its
time for doing so has not passed.

C. The Amendment to RCW 6.23.010(1)(b) Should Also Apply
Retroactively.

A statutory amendment is presumed to apply prospectively, but it
will apply retroactively if: (1) the legislature so intended; (2) the
amendment is curative; or (3) it is remedial. McGee Guest Home, Inc. v.
Dep’t of So. and Health Servs., 142 Wn.2d 316, 324, 12 P.3d 144 (2000).

The test for retroactivity is disjunctive; “amendments to statutes
may be applied retroactively to effectuate legislative intent or if the
amendment is remedial. See id. at 325 (citing Harbor Steps Ltd. Part'ship

v. Seattle Technical Finishing, Inc., 93 Wn. App. 792, 798, 970 P.2d 797,

19

128018.0001/5909721.1



rev. denied, 138 Wn.2d 1005, 984 P.2d 1034 (1999)). Here, applying SB
5541 retroactively is appropriate because doing so would effectuate
legislative intent and because the amendment is remedial.

1. Applying SB 5541 Retroactively Effectuates Legislative
Intent.

If “a former statute is amended, such amendment is strong
evidence of legislative intent of the first statute.” Waggoner v. Ace
Hardware Corp., 134 Wn.2d 748, 755-756, 953 P.2d 88 (1998) (citations
omitted). See also Moen v. Spokane City Police Dep't., 110 Wn. App.
714, 719-720, 42 P.3d 456 (2002) (“later amendments to a statute may be
strong evidence of what the Legislature intended in the original statute”);
Johnson v. Cont’l West Inc., 99 Wn.2d 555, 559, 663 P.2d 482 (1983) (“If
the amendment was enacted soon after controversies arose as to the
interpretation of the original act, it is logical to regard the amendment as a
legislative interpretation of the original act.”) (internal citations omitted).

SB 5541 is a near unanimous statement of legislative intent. It
replaced the word “time” with “priority,” eliminating the prior ambiguity
of whether “subsequent in time” meant “subsequent in priority,” where
priority is established under the race-to-record principles favoring early
recordings, which are augmented by relation-back exceptions and

perfection and notice principles. The legislature’s intent is that all junior
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lienholders, not just those whose liens were recorded “subsequent in time”
should be allowed to redeem. This Court should apply the new RCW

6.23.010(1)(b) retroactively and permit Nationstar to redeem the Property.

2, The 2013 Amendment Is Also Curative and Remedial
Without _ Supplanting  Vested, Contractual _ or
Constitutional Rights.

A statutory amendment applies retroactively if it is curative or
remedial. McGee Guest Home, 142 Wn.2d at 324-325. An amendment
that “clarifies or technically corrects an ambiguous statute™ is curative.
Wash. State Farm Bureau Fed. v. Gregoire, 162 Wn.2d 284, 303, 174
P.3d 1142 (2007). An amendment that betters or forwards already
existing remedies for the enforcement of rights or redress of injuries is
remedial. Haddenham v. State, 87 Wn.2d 145, 148, 550 P.2d 9 (1976).
But a Court will not apply a statute retroactively if doing so would affect a
contractual, constitutional or vested right. In re F.D. Processing, Inc., 119
Wn.2d 452, 460, 463, 832 P.2d 1303 (1992).

The Summerhill decision was the express basis for the
Legislature’s decision to amend RCW 6.23.010(1)(b)."® This immediate
and direct legislative response leaves no doubt that the Redemption Act
protects all junior lienholders subsequent in priority to the foreclosed lien.

It is thus curative and remedial.

' App. ExCat 2.
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Applying the amendment does not harm a vested right of the
Condo Group.'” A “certificate of sale executed by a sheriff does not vest
title, being at most evidence of an inchoate estate that may or may not
ripen into an absolute title.” Severson, 36 Wn. App. at 744 (quoting
Bonded Ajd. Co. v. Helgerson, 188 Wash. 176, 178, 61 P.2d 1267 (1936)).
A purchaser at a judicial foreclosure sale is entitled to possession, rents
and profits of the property, he does not hold title “until he receives a deed
in pursuance of the sale.” Singly v. Warren, 18 Wash. 434, 445, 51 P.
1066 (1898).

Here, the Snohomish County Sheriff has not issued a deed to the
Condo Group, because the redemption period has not expired. Rather, the
Condo Group has only a certificate of sale (CP 257), which does not
convey title or amount to a vested right. See W.T. Watts, Inc. v. Sherrer,
89 Wn.2d 245, 248, 571 P.2d 203 (1977). The Condo Group’s purchase
was made knowing that it would be subject to a one-year right of
redemption. Nationstar will, prior to the expiration of the one year
redemption period, file a declaratory judgment action and tender sufficient
funds to redeem the property and if as is anticipated, the Condo Group
refuses to cooperate with the redemption process. See Millay, 135 Wn.2d

at 198.

"7 No constitutional or contractual interests are implicated by retroactive application of
SB 5541 in this case, Nationstar and MERS address the impact on vested rights only.
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To the extent that the Court concludes that retroactive application
would not effectuate legislative intent, it should still apply the amended
redemption statute retroactively because the amendment is curative and

remedial.

D. Properly Interpreted, the Prior Version of RCW 6.23.010(1)(b)

Permits Redemption by Holders of Liens Subsequent in
Priority to the Foreclosed Lien.

The 2013 amendment to RCW 6.23.010(1)(b) confirms that a
creditor’s redemptioner status depends on the priority of the would-be

”

redemptioner’s “lien by ... deed of trust or mortgage,” clarifying that
“subsequent in time” meant “subsequent in priority.” Perfection has a

temporal element. “When evaluating a priority conflict between secured

parties and lienholders, the pertinent times are when the security interest

was perfected and when the lienholder gave notice of the lien.” Robb v.
Kaufman, 81 Wn. App. 182, 190, 913 P.2d 828 (1996) (citing Gerald F.
Hess, Priority Conflicts Between Security Interests and Washington
Statutory Liens for Services or Materials, 25 Gonz. L. Rev. 453, 480-81
(1990)) (underline added).

“Perfection is a concept used to determine the priority of a security
interest against competing interests in the collateral. It refers to that single

date, or moment in time, when the state perfection statute is satisfied, and

the lien becomes good against other creditors who can no longer obtain
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superior rights.” In re Snavely, 314 B.R. 808, 816 n. 9 (9th Cir. Bankr.
Appellate Panel 2004) (underline added). In this case, the Association’s
complaint does not refer to essential dates necessary provide fair notice to
the mortgagee: the date when the Association’s declaration was recorded,
when the deed of trust was recorded, when the condominium owner
initially fell delinquent on assessments, and when a lien was recorded. See
CP 344-344-347. The complaint merely requests that the Association’s
“lien be declared a valid first lien.” CP 347. In the context of the
ambiguous complaint, “first lien” has a temporal connotation.

Consistent with fundamental canons of statutory construction, this
Court in Summerhill recognized that ambiguous statutes should be
construed to effectuate the legislature’s intent and avoid a literal reading
of the statute if it would result in unlikely, absurd or strained
consequences. 289 P.3d at 649. In this analysis, “[t]he purpose of an
enactment should prevail over express but inept wording.” Whatcom
County v. City of Bellingham 128 Wn.2d 537, 546, 909 P.2d 1303 (1996).

However, this Court did not apply this statutory construction
analysis in Summerhill or Fulbright because it found that “the language of
[former RCW 6.23.010(1)(b)] is unambiguous, and the expressed
legislative intent is consistent with the language.” 289 P.3d at 649. Now,

however, this Court has the benefit of a subsequent legislative enactment,
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SB 5541, to aid in its analysis. Using the new version of RCW
6.23.010(1)(b) to interpret the prior version is the appropriate approach to
take because “later amendments to a statute may be strong evidence of
what the Legislature intended in the original statute.” Moen, 110 Wn.
App. at 719-720. “If the amendment was enacted soon after controversies
arose as to the interpretation of the original act, it is logical to regard the
amendment as a legislative interpretation of the original act.” Cont'l West
Inc., 99 Wn.2d at 559 (quoting 1A C. Sands, Statutory Construction §
22.31 (4th ed. 1972)). An original act and amendment “must” be read and
construed as one law passed at the same time. Frank v. Fischer, 108
Wn.2d 468, 474, 739 P.2d 1145 (1987). The 2013 amendment in SB 5541
had a clear and singular purpose — to clarify that holders of liens
subsequent in priority to the foreclosed lien were statutory qualified
redemptioners.

This result is particularly appropriate because the prior use of the
phrase “subsequent in time” in the prior redemption statute is not even
“inept” per se. See City of Bellingham, 128 Wn.2d at 546. Rather, the
phrase “subsequent in time” first appeared in the statute in 1899,'® when in
the context of the redemption statute, “time” was understood to equate

with “priority,” under the “first in time first in right” principle. See, e.g.,

'® Act of Mar. 8, 1899, ch. 53, § 7, 1899 Wash. Laws 85, 89. Attached as App. Ex. F.
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18 William B. Stoebuck and John W. Weaver, Washington Practice, Real
Estate: Transactions, § 19.19 (2d ed. 2010) (paraphrasing definition of

3Gy

18

“Redemptioner” in former RCW 6.23.010 by stating “Redemptioner
defined as a creditor who has a lien by...deed of trust...on any portion of

the property, which lien is subsequent in priority to that being

foreclosed.”) (underlining added); Millay, 135 Wn.2d at 198 (using the
word “junior” without reference to “time” to describe a qualified
redemptioner).

As recently as 2012, Division III of this Court explained statutory
redemption rights as driven by a concept of lien priority, not literal
temporal recordation. See Olson Eng’g v. KeyBank Nat'l Ass’n, 171 Wn.
App. 57, 70 n. 15, 286 P.3d 390 (2012) (stating “statutory redemption
allows junior lienholders, acting within a year...after the foreclosure sale
to buy the foreclosed property by paying the property’s purchaser the
amount it paid at the foreclosure sale.”).

This Court should reverse the Superior Court and hold that
Nationstar is a qualified redemptioner under the proper interpretation of

former RCW 6.23.010(1)(b).
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E. Nationstar _Is Also Authorized to Redeem Under _the
Condominium and Race-Notice Acts.

In Fulbright, the Washington Supreme Court will consider an issue
that was not presented in the Summerhill case — whether under former
RCW 6.23.010(1)(b), the deed of trust lien was “subsequent in time” to
the condominium association’s assessment lien, under the Condominium
Act’s RCW 64.34.364(7). RCW 64.34.364(7) provides that the recording
the condominium’s declaration “constitutes record notice and perfection of
the lien for assessments™ and in Fulbright the lienholder’s deed of trust
was recorded after the condominium declaration was recorded.

The same fact pattern is present in this case. The Association
recorded an amended declaration in 2006, but Nationstar’s Deed of Trust
was recorded later in 2007. CP 203; 229; 314-319. In Fulbright, this
Court rejected the argument that an association’s assessment lien arises on
recordation of the condominium declaration. If the Washington Supreme
Court reverses Fulbright on based on the recording date of the
condominium declaration, Nationstar would be entitled to redeem on this
theory as well because its Deed of Trust was recorded “subsequent in
time” to the Association’ declaration. See former RCW 6.23.010(1)(b)

(2013).
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Moreover, Nationstar’s claim is stronger than the mortgagee’s
claim in Fulbright. In this case, the Association’s 2006 amendment of the
condominium declaration deleted the provisions preserving the priority of
mortgages over the assessment lien under the prior statute, RCW
64.32.200(2)(b). The 2006 amendment adopted the limited super-priority
provision. But for the 2006 amendment, the Association had no colorable
basis for filing a complaint claiming “a valid first lien” and “the rights of
each of the defendants and persons claiming by, through, and under them,
be adjudged inferior and subordinated to plaintiff’s lien.” CP 374. But for
the amendment, there could be no perfection and notice of a possible lien.
F. The Superior Court Erred When it Denied Nationstar’s

Motion to Intervene Because Nationstar Was a Qualified
Redemptioner.

A court’s decision on a motion to intervene is reviewed for abuse
of discretion. Diversified Wood Recycling, Inc. v. Johnson, 161 Wn. App.
891, 896, 251 P.3d 908 (2011). A proper interpretation of the former
statute or retroactive application of the current statute would allow
Nationstar to intervene. Because the Superior Court’s conclusion that
Nationstar was not a qualified redemptioner was error, its ultimate
decision not to let Nationstar formally intervene was an abuse of

discretion. CP 52-54.
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“Upon timely application anyone shall be permitted to intervene in
an action: ... (2) when the applicant claims an interest relating to the
property or transaction which is the subject of the action and he is so
situated that the disposition of the action may as a practical matter impair
or impede his ability to protect that interest, unless the applicant’s interest
is adequately represented by existing parties.” CR 24(a). “Where a person
seeks to intervene after judgment, the court should allow intervention only
upon a strong showing after considering all circumstances, including prior
notice, prejudice to the other parties, and reasons for and length of the
delay.” Kreidler v. Eikenberry, 111 Wn.2d 828, 832-33, 766 P.2d 438
(1989).

Here, as a party claiming an interest in the Property itself having
the right to redeem it, Nationstar was entitled to intervene as a matter of
right. See CR 24(a). Although Nationstar did not timely respond to the
lawsuit, it acted promptly within its redemption period after learning of the
court proceedings and the sale of the Property. Nationstar learned of the
default against it on May 30, 2013 and authorized counsel to attempt to
vacate the default on June 3, 2013. CP 156. Nationstar obtained an order
to show cause why the default should not be vacated on July 26, 2013. CP

149-150. Although the Court denied this request and Nationstar’s Motion
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to Intervene, it did so because it erroneously found that Nationstar’s
motion was untimely and that it lacked standing. CP 55.

The court’s finding of untimeliness was incorrect because it is
undisputed that Nationstar sought to redeem the Property — an interest that
still has not yet expired. See CP 243-245 (arguing in July 2013 that
Nationstar should be allowed to redeem); CP 304 (establishing redemption
period of one year from March 1, 2013 Sheriff’s sale).19 Because
Nationstar acted timely to assert its redemption rights, it was an abuse of
discretion for the court to deny it formal intervention in the underlying
lawsuit.

G. The Judgment is Void to the Extent the Foreclosure Decree
Differs from the Relief Requested in the Complaint.

This Court reviews the trial court’s denial of the motion to vacate
the default order and judgment for abuse of discretion. See Kennewick
Irrigation Dist. v. 51 Parcels of Real Property, 70 Wn. App. 368, 853 P.2d
488 (1993) (reversing default judgment; stating “[t]o the extent judgment
exceeds the amount set forth in the complaint, it is void™); Mosbrucker v.
Greenfield Implement, Inc., 54 Wn. App. 647, 652-53, 774 P.2d 1267

(1989) (reversing denial of of motion to vacate and remanding for

'% See also App. Ex. E.

30
128018.0001/5909721.1



consideration of irregularity in obtaining default judgment arising from
failure to annex lease referenced as an exhibit in the complaint).

Nationstar moved under CR 60(b)(1) and (11) for vacation. CP
233. Generally, the court looks to four factors when deciding a motion to
vacate: (1) at least prima facie, a defense to the claim asserted by the
opposing party; (2) that the moving party's failure to timely appear in the
action, and answer the opponent's claim, was occasioned by mistake,
inadvertence, surprise or excusable neglect; (3) that the moving party
acted with due diligence after notice of entry of the default judgment; and
(4) that no substantial hardship will result to the opposing party). See
White v. Holm, 73 Wn.2d 348, 352, 438 P.2d 581 (1968) (creating the
four-factor White test). The four-factor White test (applying to cases
involving excusable neglect or inadvertence) does not control cases where
there is a claim of irregularity. Mosbrucker, 54 Wn. App. at 652.

Nonetheless, Nationstar moved for relief under both tests. CP 233-
245. The court’s denial of the motion to vacate rests upon untenable
factual grounds and untenable reasons; therefore, the denial was an abuse
of discretion.

Applying the fourth White factor, the trial court erroneously ruled
that the Association would suffer substantial hardship if vacation were

granted. CP 53. The Association, however, would be paid in full for the
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judgment and would suffer no hardship if Nationstar were permitted to
exercise the statutory right of redemption.

Applying the second White factor, the court erroneously ruled that
Nationstar did not act with excusable neglect. CP 53 Yet, the record
demonstrates that that Nationstar did not willfully fail to appear (the
failure was due to administrative error). CP 188. The failure to
immediately appear is mitigated by strong or conclusive defenses.

Applying the first White factor, the court erroneously ruled that
Nationstar did not have a meritorious defense. CP 53. Nationstar
established that the complaint sought an amount in excess of the six
months of assessments for common expenses preceding the sheriff’s sale
authorized under RCW 64.34.364(3). See CP 240-43. Six months of
assessments were approximately $1,794 (6 x $299/month plus interest);
yet, the complaint sought $5,825 for past due assessments plus other fees
and costs. CP 345. The court later entered judgment for an even greater
amount of $9,568.88. CP 303.

To remedy the omission of RCW 64.34.364(3)’s limited “six
month” super-priority provision from the complaint, the judgment silently
adds the limited “six month™ super-priority provision without referencing
the statute, as well as adding a new forfeiture provision and a new

category “defendant mortgage lenders.”
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IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the rights of defendant mortgage
lenders be adjudged inferior and subordinate to the
plaintiff’s lien to the extent of assessments for common
expenses based on the periodic budget adopted by the
Association pursuant to RCW 64.34.360(1) which would
have become due during the six months immediately
preceding the date of any sheriff’s sale conducted pursuant
to this foreclosure decree;

that if the defendant mortgage lenders, and the persons
claiming by, through or under them, do not satisfy the
Association’s lien priority as described in the preceding
paragraph prior to any sheriff’s sale conducted pursuant to
this decree, their rights are forever foreclosed;

CP 304 (underlining and bolded text added).

Both underlined sections above use the term “defendant mortgage
lenders” that the complaint does not use. See CP 344-347. The complaint
does not use either the term “mortgage” or “lender.” Id. By expanding
the description, the Association was making a de facto amendment of the
complaint and should have served the amended new claims on, at a
minium, MERS and the original lender, Fremont, in order to comply with
the requirements of due process. CP 162-163.

Next, the judgment adds the limited super-priority statute
expanding the scope of complaint. The first underlined section of the
judgment silently quotes the following underlined section of RCW
64.34.364(3) stating: “the lien shall also be prior to the mortgages ... to

the extent of assessments for common expenses ... based on the periodic

33

128018.0001/5909721.1



budget adopted by the association pursuant to RCW 64.34.360(1) which

would have become due during the six months immediately preceding the

date of a sheriff's sale.” CP 304.

Finally, the second underlined section of the judgment (above)
imposes a new forfeiture provision. See supra (“if defendant mortgage
lenders do not satisfy ... prior to any sheriff’s sale their rights are forever
foreclosed.”) But Washington’s version of the Uniform Condominium
Act has no provision warning mortgagees that unless they exercise a pre-
sale redemption right their rights will be “forever foreclosed.” By way of
contrast, RCW 60.10.050 governing the summary foreclosure of personal
property liens has a pre-sale redemption and is restricted to tendering the

required amounts before disposal (meaning sale) or contract for

disposition of the personal property. RCW 60.10.050 (“Any time before

the lien holder has disposed of collateral ... the lien debtor or any other
secured creditor may redeem ...”) (underline added). The Uniform
Condominium Act refers to a redemption period that is not limited to the
period before the sale: “Upon an express waiver in the complaint of any
right to a deficiency judgment in a judicial foreclosure action, the period
of redemption shall be eight months.” RCW 64.34.364(9).

Due to the de facto amendments to the complaint, the default

judgment is void. “A judgment different in kind from that requested in the
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complaint is void. ... To the extent a default judgment exceeds relief
requested in the complaint, that portion of the judgment is void.” In re
Marriage of Leslie, 112 Wn.2d 618, 772 P.2d 1013 (1989); see also RAP
2.5(a)(3) (permitting constitutional claims to be raised on appeal). Due
process required that the Association provide mortgage lenders with
sufficient notice of the new claims curing the insufficient allegations in the
complaint. Here, the original complaint was defective, failing to give
Nationstar fair notice that the Association was invoking the super-priority
lien. The complaint failed to give notice that the Association was
asserting the absence of the statutory right to redemption and was
asserting the complete forfeiture, forever, if sums were not tendered before
the sheriff’s sale. But for the amended claims in the judgment, the lien
was intrinsically defective — nullifying the lien or requiring its reduction.
Accord, Robinson v. Brooks, 31 Wash. 60, 71 P. 721 (1903) (nullifying a
bad faith lien).

The recorded claim of lien does not cure these omissions from the
complaint.  First, the complaint failed to mention the recorded claim of

lien, so the complaint does not incorporate it by reference. Second, like
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the complaint, the recorded claim of lien for unpaid assessments omits any
reference to the super-priority provision.”

A pleading is insufficient when it does not give the opposing party
fair notice of what the claim is and the ground upon which it rests. Kirby
v. City of Tacoma, 124 Wn. App. 454, 470, 98 P.3d 827, review denied
154 Wn.2d 1007, 114 P.3d 1198 (2004). The complaint failed to plead the
time when MERS or Nationstar were notified of the lien, when they
receive notice of its super-priority, and when they received notice that
“defendant mortgage lender ... rights are forever foreclosed.” CP 304.

“A specific statement of time [in pleadings] has been required in
numerous types of cases. ... because this helps identify the document that
is subject matter of the dispute. The requirement of a specfic allegation of
time may be satisfied by appending a copy of the document to the
complaint as provided by Rule 10(c).” S5A Charles Alan Wright Fed.
Practice and Procedure § 1309 at 344-44 (2004); accord, Mosbrucker, 54
Wn. App. at 652-53 (irregularity from the omission of a lease which was

referenced as an exhibit). “Generally, a copy of a written instrument

referred to in a pleading must be annexed thereto.” Mosbrucker, 54 Wn.

 Snohomish Cnty. No. 201203020114, The Court may take judicial notice of the
recorded liens. See ER 201; RAP 9.11. The Association sought as an expense the
recording fee for the March lien 2012, CP 323, 326 (referring to recording fees); Ex. A
(Invoice 4005 for March 2012 recording fee). The Condo Group also referenced the lien
notice. CP 127 (referring to the lien as an unmarked exhibit). See also CP 68.
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App. at 652-53. Here, the Complaint failed to annex recorded instruments
(the condominium declarations, deeds of trusts, and lien claims) or to
provide citations to recording numbers for them, depriving the mortgagee
of fair notice that the priority of its lien would be forfeited.

In these circumstances, the balance of equities favored Nationstar
over the Association, given the substantial amount of the mortgage in
comparison to the amount of the lien and the inadequate claims asserted in
the complaint. The Uniform Condominium Act acknowledges that: “The
principles of law and equity, ... the law of real property, and the law
relative to ... principal and agent, ... estoppel, ... mistake, ... substantial
performance, or other validating or invalidating cause supplement the
provisions of this chapter, except to the extent inconsistent with this
chapter.” RCW 64.34.070. The Act has a liberal administration of
remedies provision protecting aggrieved parties: “The remedies provided
by this chapter shall be liberally administered to the end that the aggrieved
party is put in as good a position as if the other party had fully performed.”
RCW 64.34.100(1). Also, the Act imposes an obligation of good faith:
“Every contract or duty governed by this chapter imposes an obligation of
good faith in its performance or enforcement.” RCW 64.34.090.
Consistent with these principles, the Association had a duty to act with

good faith in the enforcement of the lien right and to provide MERS and
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the mortgage lenders with notice of the de facto amendment of the
complaint. Nationstar is an aggrieved party who is entitled to equitable
relief vacating the order of default and default judgment.

Therefore, this Court should reverse the denial of the motion to
vacate the default order and judgment and remand for further proceedings.
H. As Agent for the Beneficiary of the Deed of Trust and

Mortgagee of Record, MERS Was Entitled to Service of
Process.

Although the Association was careful to name and serve MERS
when it filed its lawsuit, it nonetheless included in its default order
language to the effect that MERS was not entitled to service of process.
CP 243-245. The trial court’s “ﬁnding”“ that MERS was not entitled to
service of process was error. See id.

The undisputed evidence is that Nationstar held the Note, has
serviced it since July 2007, and that MERS was agent for both Nationstar
and its predecessors in interest, including Fremont, the original lender. CP
159; 187. The Association essentially acknowledges that it needed to

serve MERS, despite the language it included in its default order. See CP

2! This Court treats incorrectly labeled findings as conclusions of law if they resolve the
ultimate issue. [nland Foundry Co. v. Dep't of Labor & Indus., 106 Wn. App. 333, 340,
24 P.3d 424 (2001). The Court’s “finding” at CP 53 regarding MERS and Nationstar’s
interest or lack thereof in the Deed of Trust is a conclusion of law that should be
reviewed de novo. See Casterline v. Roberts, 168 Wn. App. 376, 381, 284 P.3d 743
(2012) (“Where the trial court mislabels a conclusion of law as a finding of fact, we
review the conclusion de novo.”).
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100 (Association accepting with approval MERS’ and Nationstar’s
acknowledgement that “MERS was the proper party to serve” in its
response to Nationstar’s Motion to Vacate).

Nationstar held the Note and has serviced it since July 2007.>> CP
159. The Note is indorsed in blank. CP 198. As a “holder” of the Note,
Nationstar was therefore a “beneficiary” of the Deed of Trust under the
DTA. Since 1998, the DTA has defined a “beneficiary” as “the holder of
the instrument or document evidencing the obligations secured by the deed
of trust, excluding persons holding the same as security for a different
obligation.” Bain, 175 Wn.2d 83, 98-99. (citing RCW 61.24.005(2)). The
Washington U.C.C. defines the “Holder” of a negotiable instrument in
relevant part as “the person in possession if the instrument is payable to
bearer. RCW 62A.1-201(21)(A); Bain, 175 Wn.2d at 104. A negotiable
instrument is payable to bearer if, as is the case with the Note here, it is

indorsed in blank. See RCW 62.A.3-205(b); CP 198.*

*2 Even if Nationstar was only a servicing agent and not a “holder” when the Association
filed suit or thereafter, it still had authority to exercise the ultimate beneficiary’s rights.
See Smith v. Keating, 52 Wn.2d 391, 394, 326 P.2d 60 (1958) (stating “[r]epeated
decisions of this court hold that the agent’s possession or nonpossession of a note is
merely evidence, but is not conclusive of authority or lack of authority to receive
payment.”). Here, it is undisputed Nationstar had the authority to receive payments under
the Note. See CP 187. See also Von Norman v. Woodson, 182 Wash. 271, 275, 46 P.2d
1050 (1935) (recognizing ability of holder of mortgage note to use agent).

# “When indorsed in blank, an instrument becomes payable to bearer and may be
negotiated by transfer of possession alone until specially indorsed.” RCW 62A.3-205(b).
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As the “holder” of the Note, Nationstar had an interest in
redeeming the Property and restoring the Deed of Trust lien. As such, it
clearly should have been allowed to formally intervene and assert its
undisputed interest in the Property.

As mortgagee of record and agent for the note holder, MERS is
entitled to service of process when a the holder of senior lien attempts to
foreclose the note holder’s Deed of Trust lien. Under Bain, it is clear that
MERS may serve as a beneficiary’s agent.24 The Bain decision
specifically recognizes that the DTA “approves of the use of agents.”

Bain, 175 Wn.2d at 106.”°> The Bain Court was careful to make clear that

* Unfortunately, in certifying Bain (and the companion Selkowitz case) to the
Washington Supreme Court, United States District Court Judge John Coughenour’s
Order transmitted an incomplete and limited record (addressing exclusively legal, not
factual, issues), and in the process omitted evidence in the record showing MERS was
acting on behalf of known Note holders (i.e., principals) in both cases. See, e.g., Bain v.
Metro. Mortg. Group. Inc., No. 2:09-cv-149-JCC, Dkt. 159, Order Certifying Question to
the Washington Supreme Court, at 4 (W.D. Wash. June 27, 2011) (listing docket entries
for transmittal in Bain and Selkowitz cases), compare id. at Dkt. 150 & 150-1
(Declaration of Ronaldo Reyes identifying Deutsche Bank as Note holder and listing
specific trust owning and holding the Note and the date of acquisition); see also Selkowitz
v. Litton Loan Servicing, Case No. 3:10-cv-5523-JCC, Dkt. No. 15-1 (W.D. Wash. Aug.
24, 2010) (declaration stating Litton Loan Servicing was Note holder). Because this
information was outside the appellate record, counsel for MERS was barred from
referring to this evidence to the Washington Supreme Court. State v. McFarland, 127
Wn.2d 332, 335, 899 P.2d 1251 (1995). The incomplete record resulted in the mistaken
impression at the Washington Supreme Court that MERS had no principal controlling
MERS’s actions and was acting as beneficiary not as an agent, but for itself. See Bain,
175 Wn.2d at 90 & n.2, 97 & n.12. The complete record in both cases clarifies that even
in Bain and Selkowitz, MERS did have a principal for whom it was acting. The
assignment in Bain was poorly drafted, omitting the name of the lender before the “its
successor and assigns” language, so that it appeared MERS was acting for itself, rather
than a principal. /d. at 116-17.

* See also Gossen v. JPMorgan Chase Bank, 819 F. Supp. 2d 1162, 1169 (W.D. Wash.
2011) (recognizing “an agent of the beneficiary may issue the Notice of Default.”).
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nothing in its “opinion should be construed to suggest an agent cannot
represent the holder of a note.” Jd. And it is now well-recognized that
“[u]nder Bain, MERS may act as an agent of the note-holder.” Petheram
v. Wells Fargo, No. C13-1016JLR, 2013 WL 6173806, at *3 (W.D.
Wash. Nov. 21, 2013) (internal quotations omitted).?

The Deed of Trust discloses that MERS is the beneficiary’s limited
agent. CP 204 (“MERS is a separate corporation acting solely as nominee
for Lender and Lender’s successors and assigns). In this capacity, MERS
may serve as the agent of the beneficiary as mortgagee of record,
including for the purpose of receiving notice of lawsuits that are served on
junior lienholders, such as the Association’s lien foreclosure action here.
See RCW 64.34.364(9) (permitting judicial foreclosure of assessment lien
pursuant to procedures required by Chapter 61.12); Worden v. Smith, ---
Wn. App. ---, --- P.3d ---, 2013 WL 6504409, at *4 (2013) (“It is a
fundamental principle of mortgage law that a valid judicial foreclosure of
a senior mortgage extinguishes all junior interests whose holders were
named as defendants™) (citing U.S. Bank of Wash. v, Hursey, 116 Wn.2d
522, 526, 806 P.2d 245 (1991) and Restatement (Third) of Property:

Mortgages § 7.1 cmt. a (1997)). This is because “[t]he principal is bound

% Moreover, the Ninth Circuit has explicitly held that MERS may act as the Note
holder’s agent. Cervantes v. Countrywide Home Loans, Inc. et al., 656 F.3d 1034 (9th
Cir. 2011).
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by a notification directed towards an agent who “has, or appears to have,
authority in connection with it, either to receive it, to take action upon it,
or to inform the principal or some other agent who has duties in regard to
it.”  Goodman v. Boeing Co., 75 Wn. App. 60, 85-86, 877 P.2d 703
(1994) (quoting Roderick Timber Co. v. Willapa Harbor Cedar Prods.,
Inc., 29 Wn. App. 311, 317, 627 P.2d 1352 (1981)). Indeed, the Deed of
Trust permits MERS “exercise any or all of [the original lender and its
successors and assigns’] interests...and to take any action required of
[these entities].” CP 164. Because MERS was the party appearing in the
public record as the nominee of the holder of the beneficial interests
secured by the Deed of Trust, it was entitled to notice of the lawsuit to
foreclose a lien with priority over the Deed of Trust lien.

I The Trial Erred in its Attorney Fee Award Against Nationstar.

Whether an award of attorney fees is authorized is reviewed de
novo and the reasonableness of the fees awarded, is reviewed for an abuse
of discretion. Wash. State Commc’n Access Project v. Regal Cinemas,
Inc., 293 P.3d 413, 433 (2013).”

The trial court’s award of attorney fees and costs against
Nationstar were for those that the Association incurred in defending

against Nationstar’s Motion to Vacate, which included a request that the

*7 Washington Appellate Reports citation forthcoming.
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Court determine that Nationstar was allowed to redeem the Property. CP
45, 243-245. The bases for the Court’s award were two sections of the
Condominium Act — RCW 64.34.364(14) and .455 and equitable
considerations under CR 60. CP 10. None of these bases support the fees
and costs award and even if the decision to award fees and costs was not
error, the award itself was too high.

First, the plain language of RCW 64.34.364(14) only allows an
Association to recover the a limited sub-set of trial court level fees and
costs. These fees and costs must be incurred “in connection with the
collection of delinquent assessments,” or “in the enforcement of a
judgment.” RCW 64.34.364(14). The Association collected its
delinquent assessments and ceased enforcing its judgment no later than
May 1, 2013, when it recorded a Full Satisfaction of its Judgment against
the Berglunds. CP 255. After this date, there were no delinquent

”

assessments to “collect,” nor any judgment to “enforce.” Moreover, the
Association’s Judgment did not name Nationstar, so it did not have a
judgment against it. Nationstar and MERS did not obtain an order to show
cause regarding the judgment until July 26, 2013. CP 149-150. The first
basis for the Superior Court’s fees and costs award was incorrect.

Second, the plain language of RCW 64.34.455 cannot support a

fees and costs award against Nationstar in these circumstances and is
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specifically inapplicable to conveyances of condominium units by
foreclosure. This statute is set forth in the article of the Condominium Act
enacted to protect unit purchasers and authorizes a discretionary fee award
for a prevailing party if the declarant or other persons subject to the
Condominium Act fails to comply with the Act, the condominium’s
declaration, or its bylaws. See RCW 64.34.400; .455. However, the
article (including RCW 64.34.455) “shall not apply in the case of...a
conveyance pursuant to court order...[or] by foreclosure.”” RCW
64.34.400(2)(b), (d).

Because the conveyance of the condominium here was pursuant to
a judicial foreclosure action and Sheriff’s Sale, RCW 64.34.455 does not
apply and it was error to award fees and costs against Nationstar under
that statute. See also One Pac. Towers HOA v. HAL Real Est. Invsmis.,
Inc., 108 Wn. App. 330, 354, 30 P.3d 504 (2001) (fee award appropriate
were “the Owners’ action was a legitimate to enforce the condominium
act’s consumer protection provisions.”); Park Ave. Condo Owners’ Assoc.
v. Buchan Devel., L.L.C., 117 Wn. App. 369, 388, 71 P.3d 692 (2003) (fee
award against developer upheld in construction defect lawsuit).

Third, there was no basis for a fee award under CR 60. The
Association’s asserted basis for a fees and costs award was the equitable

nature of CR 60 proceedings and the “upon such terms as are just”
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language in CR 60(b)(1). CP 48-49. It was error for the Superior Court to
accept the Association’s clear misinterpretation or misapprehension of CR
60.

Contrary to the Association’s argument below, the equitable nature
of CR 60 proceedings does not translate into an “equitable basis” for an
attorney fees award that could support the Association’s award in the
absence of contractual or statutory support. See In re Impoundment of
Chevrolet Truck, Wash. License No. A00125A4, 148 Wn.2d 145, 160, 60
P.3d 53 (2002) (attorney fees and costs may be awarded only if authorized
by contract, statute, or a recognized ground in equity.) Moreover, the “on
such terms as are just” language in CR 60(b)(1) refers to the granting of a
motion for relief from judgment, not a denial as happened here. There is
no authority for the Association’s equitable argument for fees and costs.
Nor is there any factual support. The Association had the Sheriff sell a
unit worth over $100,000 pursuant to a foreclosure decree for $14,000,
only a few thousand dollars more than the amount of the assessment
delinquency. See CP 312; 301; 291-292; 275; 260; 115. That the holder
of the Deed of Trust lien extinguished by this sale would pursue a
statutory right of redemption (which has been affirmed to exist by the

2013 amendment to RCW 6.23.010(1)(b)) is hardly surprising or
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unexpected. It would hardly be equitable to allow the Association to
recover fees and costs against a lienholder in these circumstances.

Fourth and finally, if the decision to award fees is upheld, the
amount awarded should be reduced because it is unreasonable and exceeds
the amount of the underlying judgment for delinquent assessments. See
Bentzen v. Demmons, 68 Wn. App. 339, 350, 842 P.2d 1015 (1993)
(amount at stake in the litigation is a factor in Court’s attorney fees and
costs calculation). The Court awarded $8,868.50 in fees and $386.00 in
costs. CP 9. This amount greatly exceeds the $4,892.50 in principal
judgment amounts the Association obtained by default and the $3,654.00
in attorney fees and $614.00 in costs it was awarded under the
Condominium Act in connection with collecting Berglund’s overdue
assessments. See CP 301-303.

CONCLUSION

For the reasons above, Nationstar and MERS respectfully request
that this Court remand with instructions to vacate the default judgment and
decree of foreclosure or to allow Nationstar to redeem the Property, vacate
the attorney fees and costs award, and clarify that MERS was entitled to

service of the Association’s lawsuit.
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-
DATED this @ day of January, 2014.

LANE POWELL, PC

By: 7
Andrew G. Yates, WSB
David C. Spellman, WSBA

Attorneys for Appellants Nationstar
Mortgage LLC and Mortgage Electronic
Registration Systems, Inc.
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EXHIBIT A:

EXHIBIT B:

EXHIBIT C:

EXHIBIT D:

EXHIBIT E:

EXHIBIT F:

APPENDIX
Eighth Amendment to Declaration of Galleon
Condominium (Snohomish County Recorder’s No.
200611210732);
Laws of 2013, ch. 53 § 1(Senate Bill 5541);
Final Bill Report for Senate Bill 5541;
Excerpt from Petition for Review of Bank of America,
N.A. in Bank of Am. V. Fulbright, Washington Supreme
Court Case No. 88853-1;

January 6, 2014 correspondence from counsel to the
Snohomish County Sheriff

Act of Mar. 8, 1899, ch. 53, § 7, 1899 Wash. Laws 85
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DECLARATION OF SERVICE

I certify under penalty of perjury under the laws of the State of

Washington that on the I(J déy of January 2014, I caused a true and

correct copy of NATIONSTAR AND MERS’ OPENING BRIEF to be
served on the following via the method indicated below as indicated

below:

VIA EMAIL / MAIL
Dean H. Pody

Patrick M. McDonald

Pody & McDonald, PLLC
1200 5th Avenue, Suite 1410
Seattle, WA 98101-3106
dpodyv@podymcdonaldlaw.com
pmcdonald@podymcdonaldlaw.com

VIA EMAIL / MAIL
Marisa A. Bender
Bishop White Marshall & Weibel, P.S.
720 Olive Way, Suite 1201
Seattle, WA 98101-1801
mbender@bwmlegal.com

VIA EMAIL / MAIL
Roy G. Brewer
Attorney at Law
27215 Pacific Highway South, #B
Federal Way, WA 98003-2407
royb@roythelawyer.com

VIA EMAIL / MAIL
Jordan M. Hecker
Hecker Wakefield

321 1st Avenue W.
Seattle, WA 98119-4103

jordanh@heckerwakefield.com
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VIA EMALIL / mail
Evan C. Schneider
Law Office of Evan C. Schneider
1628 W. 9th Avenue
Spokane, WA 99204-3407
evan(@evancschneiderlaw.com

VIA EMAIL / MAIL
David A. Leen
Leen & O’Sullivan PLLC
520 E. Denny Way
Seattle, WA 98122-2138
david@leenandosullivan.com

VIA MAIL
Maria and John Doe Berglund
8517 242nd Street NW, #B605
Edmonds, WA 98026

Sabrina Koskinen
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Document Tltle(s} (or tran$act10ns contained therein):

1. AMENDMENT (EI?HTH AMB@DgE“?QTOQDECLARATION OF GALLEON CONDOMINIUM)

w
.
-
'
-
-
.

Grantor(s) (Last name fLrBt, then f1rst hame and initials)

%,

1. GALLEON HOMEOWNERS assocrnwzou y=”_,f

2. $ et e

4. S S
5. [ ] Additional names on page ___ of dqcﬂment.

Grantee(s) (Last name first, then fl{st name and ;nltlala)

o

1. GALLEON HOMEOWNERS ASSOCIATION xﬂ

2~ o PO A,
3 . : Semande e "
4. T
5. [ ] Additional names on page of document. Fy

Legal Description (abbreviated: i.e., lot, block, plat or section, township,
range)

GALLEON, A CONDOMINIUM, ACCORDING TO THE DBCLARA';‘IOH !.'H.anov', RECORDED UNDER
SNOHOMISH COUNTY RECORDING NUMBER 7804240368; ARD ANY. AMENDMENTS THERETO;
SURVEY MAP AND PLANS RECORDED IN VOLUME 38 OF" BL&Ts,'PAG!s 40 THROUGH 43,
INCLUSIVE, RECORDS OF SNOHOMISH COUNTY, wnsn:ncmon..szmuﬁrs Iu THE COUNTY OF
SNOHOMISH, STATE OF WASHINGTON. e .

[ ] Additional legal description 1s on page _ Qf dbcument
Assessor's Master Property Tax Parcel or Account Number: 20669500- inu

Reference Number(s) of Documents assigned or released: 80424036 .5
[ ] Additional references on page of document. ,";W"m

EVLIDIT A e




EIGHTH AMENDMENT TO DECLARATION OF
GALLEON CONDOMINIUM

Whereas a certain DECLARATION OF COVENANTS, CONDITIONS AND

‘R'ESTRICTIONS ESTABLISHING THE CONDOMINIUMM TO BE KNOWN AS

GkLLEONy 1the_“Declarat10n"), was recorded on Aprail 24, 1978
undeﬁ-Snﬁhomlsh .County recording number 7804240368, records of
Snehomlsh County, Washington, as amended by filings recorded
under .the f&llleng recording number(s): 8608130297, 8304130130,
7912200283 ,-7903120268, 7902210310, 7901050207 and 7806060289,
and whereas MDer the provisions of Section 31 of the
Declaratlon 1t may be amended, and

'.

Whereas.” the pfocedures for such amendment have been

followed, ; ;. i

Now, thengfore, tﬂe"under51gned do hereby certify that,
after approval by. & majormty of the Board prior to its adoption
by the Owners, the VQte Qr written consent to this amendment was
obtained from s;xty pencent (60%) of the owners to hereby
declare and adopt the follow1ng amendments to the Declaration:

Delete Declaratlen Sectlon 14, COMMON EXPENSES:
ASSESSMENTS, subsection™ (ar, second panagraph, in its entirety.

Delete Declaration Sect1on 15 DEFAULT IN PAYMENT OF
ASSESSMENTS — COLLECTION — NDTIQE OF OBLIGATION, subsection (a),
last sentence, in its entlreﬁy ?

R

Delete Declaration Sectlon 15 ﬁEFAULT IN PAYMENT OF
ASSESSMENTS — COLLECTION — NOTICE OF OBLIGATION, subsection (b),
last sentence, in 1ts entirety. "

5 .-" -
LU

Add Declaration Section 15. DEFAULT IN PAYMENT OF

ASSESSMENTS — COLLECTION — NOTICE OF OBLIGATION, subsection (i)
as follows:

15(1)(1) All sums assessed by the Assoclatlon to any
apartment but unpaid together waith 1nterestm-expensEs, costs and
reasonable attorney fees, shall constitute’ . & llen ‘on such
apartment. A lien under thlS Section shall be- prler to all other
liens and encumbrances on' an apartment except:-'(a)- llens and
encumbrances recorded before the recording of the” Declaratlon,
(b) a mortgage on the apartment recorded before ‘the’.date. on
which the assessment sought to be enforced becane- dellnquent
and (c) liens for real property taxes and other governmental

S s,
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15(1)(2) Except as provided in subparagraphs 15(i)(3) and

i;15(1)(4), the lien shall also be prior to the mortgages

for comﬁon 'expenses, excluding any amounts for capital
1mprouements,, -based on the periodic budget adopted by the
ASSOCLaleH which ‘would have become due during the six months
1mmed1ately -precedihg the date of a sheriff's sale in an action
for jud1C1al fﬁreclosure by either the Association or a
mortgagee, “the’ date of a trustee's sale in a nonjudicaial
foreclosure by ammmrtgagee, or the date of recording of the
declaratlon Qf forfelture in a proceeding by the vendor under a

real estate’ contract.; \

15(1}(3)\The prioraty of the Association's lien against
apartments encumbefed- by ~-a mortgage held by a mortgagee which
has given the Asse¢iratiQn“a written request for a notice of
delinquent assessments, shallibe reduced by up to three months if
and to the extent: that the Iien priority under subparagraph
15(1)(2) ancludes delinquen¢1es ‘which relate to a period after
such holder has given’ such.-hotice and before the Association
gives the holder a wrltten ‘hotice of the delinquency.

15(1)(4) If the AsSoc1at10n £orec1¢ses its lien under this
Section nonjudicially pu:suant k0 Chapter 61.24 RCW, as
otherwise provided by this Séctlan, the Association shall not be
entitled to the lien priority provlded for under this Section.

15(i)(5) Lien May be Foreclosed- Jud1C1a1 Foreclosure. The
lien arising under this Section may be ‘enforced judicially by
the Association or 1ts authorized representatzve in the manner
set forth in RCW 61.12, or nonjud1c1aliy An the manner set forth
as follows. The BAssociation or its authprlzed representative
shall have the power to purchase™ the . Apartment at the
foreclosure sale and to acquire, hold,, 1ease, ‘mortgage, or
convey the same. Upon an express waiver ih the- complalnt of any
right to a deficiency judgment in a judlclal foréglbspre action,
the period of redemption shall be eight months,. Nothlng in thas
Section shall prohibit the Association from~tak1ng a..deed 1in
lieu of foreclosure. Except as provided in RCW 64.34.364(3) and
(4) and thas Section of the Declaration, the holder of a
mortgage or the purchaser of an apartment who obtains,- the” Tight
of possession of an apartment through foreclosure-. shall_nqt be
liable for any assessments or installment thereof ﬁhqfabéc&me

Rev. 10/20/05 ‘ .
Page - 2



due prior to such right of possession. Such unpaid assessments
_u'shall be deemed to be common expenses collectible from all the
,xowners, including such mortgagee or other purchaser of the
'"l,apartment. Foreclosure of a mortgage does not relieve the praior
. owner of personal liability for assessments accruing against the
?apartment prlor ‘to the date of the sheriff's deed.

15(;i(6) Nan3ud1c1a1 Foreclosure. A lien arising under this
Sectlon may" be- ‘foreclosed nonjudicially in the manner set forth
in RCW 61. 24 for: nenjud1c131 foreclosure of a deed of trust. For
the purpdse noﬁ pxeserv1ng the Association’s nonjudicial
foreclosure” optlon, this Declaration shall be considered to
create a’ grant mf each Apartment in trust to Old Republic Title
Insurance Company or its successors or assigns (“Trustee”) to
secure the obligation ! of each apartment owner (“Grantor”) to the
Association {"Bgnef1CLaxy") for the payment of assessments.
Grantor shall, reta;n the right to possession of Grantor’s
Apartment so loﬁ§ .48 Gfantor is not in default of an obligation
to pay assessments.- The Trustee shall have a power of sale with
respect to each apartment; whlch becomes operative in the case
of a default in a Grantbr 1 obllgatlon to pay assessments. The
apartments are not u#ed pr1n01paily for agraicultural or farming
purposes. If the Assoelatlon ‘forecloses its lien nonjudicially
pursuant to this sectlon, At shall. not be entitled to the lien
priority over mortgages prov1ded in RCW 64 34.364(3).

Replace Declaration Sect,mn_ 16.' MORTGAGEE PROTECTION,
subsection (a), with the folIOW1hg*

-

a. After the foreclosure of any mortgage or deed of trust
there may be a lien created pursuant £o /the provisions hereof
upon the interest of the purchaser’ &t such sale to secure all
assessments, whether regular or speexﬂl, assessed hereunder to
such purchaser as an owner after the;: date of such sale, which
said lien shall have the same effect and.be enforced in the same
manner as provided herein. w“mﬁ.fx 3

Delete Declaration Section 20. LIMITATION .ON USE OF
APARTMENTS AND COMMON AREAS, subsection (i) prevlbusly adopted
on April 13, 1983, by Declaration amendment ‘recorded under
Snohomish County recording number 8304130130, 1n ltS entirety

Dated thas {S*L day of 2 ﬂ»?OGﬁ

@&4«% .......

President, Galleon a4

Homeowner Association : ; g

Rev 10/20/05 LV S
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..

ATTEST The above amendment
was properly adopted.

rBY MJM«)WW

-

Secretary, Galleon
HomGQWner ASSOC1at10n

STATE OF WASHINGTON .~ ; 1
i ) 55
}

COUNTY OF snoaonisu'~ L x.w
hN L r

I certify that.T knOw ar ‘have
satisfactory evzdenae_x that
(o eh x5 the
person who appeared before ‘me,
said person acknowledged that
he/she signed thas lnstrument,'
cath stated that he/Bhe yas
authorized to execute .the
instrument and acknowledged ‘1t as

the President of Galleon Homeowner,fﬁ

Association to be the free aprd
voluntary act of such party for &Qe
uses and purposes mentioned in the
instrument. "
Dated:

(Signgture)
Ma
(Prant Name)

NOTARY PUBLIC in and for the State

of Washington, residing at (21 N 205TRst

My commission expires: Qb-S-29/0 )
(L

$\¢MzhﬂG,UJﬂ'
agrz3

Rev.

10/20/05

Page - 4

andif"

It

STATE OF WASHINGTON )
) ss
COUNTY OF SNOHOMISH )

I certify that I know or have

satisfactor evidence that
Lume. Ann O Qszd/ 18 the
person who appeared before me, and
~“"8sard person acknowledged that
he/she signed this ainstrument, on
oath stated that he/she was
avthorized to execute the

lnstrument and acknowledged it as
the Sépretary of Galleon Homeowner
.-Association to be the
goiun;ary act of such party for the
~“uses-"and purposes mentioned in the
lnstrnment

" ated: [Rovoumb e 15, 2006

/%aa,aeemkr Boey —

[Prlnt Namé J-,
NOTARY BUBLIC in and for the State

of washlngton, re5¢d1ng at /{21 3(3:*% st

-

My commlssiqn EXPIIES

free and-

Mﬂ")
p V2

é,lm.(w w33

" am
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SENATE BILL 5541

Passed Legislature - 2013 Regular Session
State of Washington 63rd Legislature 2013 Regular Session
By Senators Hobbs, Fain, Hatfield, and Harper

Read first time 02/04/13. Referred to Committee on Financial
Institutions, Housing & Insurance.

AN ACT Relating to redemption of real property; and amending RCW
6.23.010.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 6.23.010 and 1987 c 442 s 701 are each amended to read
as follows:

(1) Real property sold subject to redemption, as provided in RCW
6.21.080, or any part thereof separately sold, may be redeemed by the
following persons, or their successors in interest:

(a) The judgment debtor, in the wheole or any part of the property
separately sold.

(b) A creditor having a lien by judgment, decree, deed of trust, or
mortgage, on any peortion of the property, or any portion of any part
thereof, separately sold, subsequent in ((€ime)) priority to that on
which the property was sold. The persons mentioned in this subsection
are termed redemptioners.

(2) As wused 1in this chapter, the terms "judgment debtor,"

"redemptioner," and "purchaser((+))" refer also to their respective

p. 1 , SB 5541.SL
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successors in interest.

Passed by the Senate March 11, 2013.

Passed by the House April 9, 2013.

Approved by the Governor April 23, 2013,

Filed in Office of Secretary of State April 24, 2013.

SB 5541.SL p. 2



FINAL BILL REPORT
SB 5541

CS3L13
Synopsis as Enacted

Brief Description: Concerning the redemption of real property.
Sponsors: Senators Hobbs, Fain, Hatfield and Harper.

Senate Committee on Financial Institutions, Housing & Insurance
House Committee on Judiciary

Background: Dating back to the 19th century, a debtor whose real property is sold at a
sheriff's foreclosure sale may have the opportunity to purchase back the real property by
reimbursing the winning bid amount to the sheriff sale purchaser. This process is known as
redemption. Redemption voids the sheriff's sale.

Redemption can occur:

» within eight months after the date of the sale if the sale is pursuant to judgment and
decree of foreclosure of any mortgage executed after June 30, 1961, which mortgage
declares in its terms that the mortgaged property is not used principally for
agricultural or farming purposes, and in which complaint the judgment creditor has
expressly waived any right to a deficiency judgment; or

» within one year after the date of the sale.

Parties entitled to redeem include the judgment debtor and creditors who have a lien on the
real property by judgment, decree, deed of trust, or mortgage on any portion of the property,
or any portion separately sold subsequent in time to when the property was sold. In other
words, the time that a creditor's interest is recorded determines a creditor's priority to redeem
a foreclosure sale.

Super Lien Priority. Under RCW 64.34.364 condominium associations have super lien
priority. If a unit holder is delinquent in assessments, the association can file a lien against a
unit. The association lien is limited to the assessment amount for the six months prior to
foreclosure. When an association forecloses upon a lien, and there is a mortgage on the unit
recorded before the date on which the assessment became delinquent, the mortgagee must
receive notice of the pending foreclosure and has the opportunity to pay off the lien prior to
the sheriff's sale to preserve its deed of trust lien. If the mortgage lender does not pay the off
the lien in this instance, the mortgage lender's lien is extinguished.

This analysis was prepared by non-partisan legisiative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

EXHIBITC,

Senate Bill Report SB 5541



Summerhill Village Homeowner's Association v. Roughley. 1In a recent Court of Appeals
Division 1 case, a unit owner was delinquent in paying the condominium association
assessments, and the condominium association placed a lien on the unit and moved to
foreclose on the lien. The condominium association named and served the mortgage lender
in its judicial lien foreclosure action. Because the lender did not respond or pay the six-
month priority before the sheriff’s sale, the lender’s deed of trust was extinguished. The
lender's servicer subsequently instituted foreclosure proceedings against the borrower who
was in default. According to the case, it was at this time the lender leammed of the
association's lien and foreclosure sale and tried to redeem, The court held that the lender was
not a redemptioner. By not paying off the association's lien, the lender's rights were
extinguished and they were not considered a redemptioner.

Summary: A creditor's priority to redeem an interest in foreclosed real property is
determined by the creditor's priority, not the time in which the interest was recorded.

In the instance where a condominium association uses its super lien priority to foreclose on a
unit owner for unpaid assessments, the lender's priority is not extinguished for failing to pay
off the association's lien.

Votes on Final Passage:

Senate 47 2
House 93 0

Effective: July 28, 2013.

Senate Bill Report -2- SB 5541



Court of Appeals Cause No. 67608-3-1

No. RRRDY-|

IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

BANK OF AMERICA, N.A., Petitioner,
V.

MICHAEL FULBRIGHT, Respondent.

Of A Published Decision Of
The Court of Appeals (Division One), No. 67608-3-1

Douglas E. Winter (PHV) Brian S. Sommer (No. 37019)
BRYAN CAVE LLP Steven K. Linkon (No. 34896)
1155 F Street, N.W. RCO LEGAL, P.S.

Washington DC 20004 13555 SE 36th Street, Ste. 300
(202) 508-6000 tel Bellevue, WA 98006

(202) 508-6200 fax (425) 586-1972 tel

(425) 283-5972 fax

Attorneys for Petitioner BANK OF AMERICA, N.A.

EXHIBIT D



IDENTITY OF PETITIONER
Petitioner Bank of America, N.A., is the successor-in-interest to

BAC Home Loans Servicing, LP.
COURT OF APPEALS DECISION

Bank of America seeks review of the published opinion in BAC
Home Loans Servicing, LP v. Fulbright, Court of Appeals (Division One)
No. 67608-3-1, filed on April 8, 2013. The Appendix provides a copy of
the decision at pages A-1 through A-7.

ISSUES PRESENTED FOR REVIEW

B Whether, as confirmed by the recent enactment of SB 5541
(effective July 28, 2013), the Court of Appeals erred in denying Bank of
America rights under the Redemption Act, RCW 6.23.010, as a holder of a
deed of trust subsequent in priority to the foreclosing lien.

2. Whether the Court of Appeals erred in failing to apply the
plain language of the Condominium Act, RCW 64.34.364(7), which states
that “[r]ecording of the [condominium] declaration constitutes record
notice and perfection of the lien for assessments,” by holding that a deed
of trust recorded subsequent to the condominium declaration is not
subsequent in time and not subject to redemption under RCW 6.23.010.

3. Whether SB 5541 applies retroactively to authorize
redemption of a foreclosed property by a junior lienholder when the

sheriff’s deed or title has not issued.



LANE POWELL

ATTORNEYS & COUNSELORS
ANDREW G. YATES
206.223.7034
yatesa@lanepowell.com

January 6, 2014

Snohomish County Sheriff’s Office
Attn: Mindy Richardson

3000 Rockefeller Avenue

Everett, WA 98201

Re: REDEMPTION REQUEST ***TIME SENSITIVE***
Galleon Homeowners Association v. Maria Berglund and John Doe Berglund,
Mortgage Electronic Registration Systems, Inc.
Snohomish County Superior Court Cause No.: 12-2-04938-4
Our Client / Redemptioner: Nationstar Mortgage LLC
Snohomish County Parcel No.: 00669500260500

Dear Ms. Richardson:

This law firm represents redemptioner Nationstar Mortgage LLC (Nationstar). Pursuant to
an Assignment of Deed of Trust recorded under Snohomish County Auditor’s File No.:
201305280040, Nationstar is the beneficiary under a deed of trust recorded under Snohomish
County Auditor’s File No.: 200701100873 (Deed of Trust). The Deed of Trust encumbers
the condominium purportedly foreclosed in the above-referenced lawsuit. Nationstar is the
holder of the promissory note secured by the Deed of Trust. Please see the enclosed affidavit
and supporting exhibits pursuant to RCW 6.23.080. Nationstar is a qualified redemptioner
under RCW 6.23.010.

Without waiving the right to protest to the substantive or procedural nature of the lawsuit and
purported foreclosure, Nationstar hereby asserts is right of redemption pursuant to RCW 6.23
et seq. Nationstar also requests pursuant to RCW 6.23.090 a written and verified statement
of the amounts of rent and profits thus received and expenses paid and incurred by The
Condo Group, LLC and/or Lakewood Commons 234 LLC . Please immediately provide an
itemized redemption quote good through February 6, 2014. Nationstar reserves any and all
rights with respect to tolling of the time for redemption and/or any and all other rights of

redemption.
www.lanepowell.com A PROFESSIONAL CORPORATION LAW OFFICES
- T.-206.223.7000 1420 FIFTH AVENUE, SUITE 4200 ANCHORAGE, AK ., PORTLAND, OR
F-206.223.7107 - + - P.O. BOX 91302 SEATTLE, WA . LONDON, ENGLAND

SEATTLE, WASHINGTON 98111-9402



Snohomish County Sheriff’s Office
January 6, 2014
Page 2

Thank you in advance for your immediate assistance.

Very truly yours,
%N)E POWELL pC
CAoort’ MW =
Andrew G. Y
AGY
Enclosure

ce! Nationstar Mortgage LLC
Roy B. Brewer
Jordan M. Hecker

128018.0001/5903217.1
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

GALLEON HOMEOWNERS ASSOCIATION )

Plaintiff, No. 12-2-04938-4

AFFIDAVIT IN SUPPORT OF
NATIONSTAR MORTGAGE LLC
REDEMPTION REQUEST PURSUANT
TO RCW 6.23.080

V.

)
)
)
)
MARIA BERGLUND and JOHN DOE )
BERGLUND, wife and husband, and their )
marital community; and MORTGAGE )
ELECTRONIC REGISTRATION SYSTEMS, )
INC., a Delaware corporation %
)
)
)
)
)

Defendants,

I, é] T L“ L~ (“Affiant™), state as follows:

1. Affiant is over eighteen years of age and is employed by Nationstar Mortgage

LLC (“Nationstar”). Affiant’s title with Nationstar is Y1 <% l?«qé\ﬂ: :

2 With respect to the promissory note and deed of trust described herein,
Nationstar maintains a computer dalabase of acts, transactions, payments, communications,
escrow account activity, disbursements, events and analyses with respect to the subject loan in
which Nationstar services (collectively described as the “Loan Records”). The information
described herein and referenced below is found in the Loan Records. The entries in those
Loan Records are made at the time of the events and conditions they describe either by people

with first-hand knowledge of those events and conditions or from information provided by

AFFIDAVIT INJ SUPPORT OF NATIONSTAR MORTGAGE AN TEL g
LLC REDEMPTION REQUEST PURSUANT TO RCW 1420 FIFTH AVENUE, SUITE 4100
6.23.080 - 1 SEATTLE, WASHINGTON 981012338

206.223.7000 FAX: 206.223.7107

12-2-04938-4

128018.0001/5903228.1 EXH ' B IT E
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people with such first-hand knowledge. Recording such information is regularly conducted
business activity. Affiant has access to the Loan Records with respect to the subject loan, and
has knowledge of how the records are maintained. Based upon a review of the Loan Records
I have gained knowledge of the facts set forth herein and, if called upon as a witness to testify,
I could and would competently testify as to those facts, To the extent that the Loan Records
referenced herein are created by third parties, the statements herein are based upon Affiant’s
review of third party business records and documents.

3. The Loan records reflect that on or about December 29, 2006, Maria Berglund
(Borrower) borrowed $166,500, which is evidenced by a promissory note executed by the
Borrower (Note). The Note was secured by a deed of trust recorded under Snohomish County
Auditor’s File No.: 200701100873(Deed of Trust). The collateral secured by the Deed of
Trust is property with a site address of 8517 242" Strect SW #B605, Edmonds, WA 98026
(Property). A true and correct copy of the Note is attached hereto as Exhibit A and
incorporated by reference,

4, Nationstar is the holder of the Note secured by the Deed of Trust. Nationstar’s
beneficiary status is evidenced in part by an Assignment of Deed of Trust recorded under
Snohomish County Auditor’s File No.: 201305280040. A true and correct copy of the Deed
of Trust and the Assignment of Deed of Trust are attached hereto as Exhibit B and
incorporated by reference,

5. The Loan Records reflect that the Note remains unpaid. The Loan Records

reflect that the principal balance due as of January 6, 2013, totals $164,896.58.

AFFIDAVIT INJ SUPPORT OF NATIONSTAR MORTGAGE

LLC REDEMPTION REQUEST PURSUANT TO RCW 1420 FIFTH AVENUE. SUNTE 4100
6.23.080 -2 SEATTLE, WASHINGTON 98101-2338
12-2-04938-4 206.223.7000 FAX: 206,223.7107

128018.0001/5903228.1




10
11
12

14
15
16
17
18
19
20
21
2
23
24
25
26
27

I declare under penalty of perjury under the laws of the States of Washington and

Texas that the foregoing is truc and correet to the best of my knowledge.

DATED THIS __ & day of SAr 2014,

NATIONSTAR MORTGAGE LLC

By: =
Printed Name M Lol e,
Title:_\) ) €4 /i?fm ord

STATE OF TEXAS )

COUNTY OF \_& "

AL
Before mc,\__g\’\cwrm E\.‘{ veneiy |, the undersxgned officer, on this LG

day of _ o ras oy , 2014, personally appeared _¥\. " . Lo € L

<Known to _b@,_mf thlough production of _ ————————— as

identification, who identified her/himself to be the Ve s Vﬁ.g.h({_a 2" of

Nationstar Mortgage LLC, the person and officer whose name is subscribed to the foregoing

instrument, and being authorized to do so, acknowledge that (s)he had executed the foregoing

instrument as the act of such corporation for the purposes and consideration described and in

the capacity stated,

\‘*}p‘ N et GV L)' 5 & 4
DATED this t& day of-December2013. .

A
‘ ) P
_LJ _,_.k_ A 3 ‘- *: i ¥ 0 ;{_.L
NOTARY PUBLIC in and f0| ihe
State of Texas\
Residing in _tS.Cn € 1N County

My Commission Fxpnes \ / a4 r;“z{)l Ly
Printed Name:Syna voirn' v e

Sharon Brunef
Commission Expinés
. 01-29-2016

AFFIDAVIT INJ SUPPORT OF NATIONSTAR MORTGAGE LANE POWELL re

LLC REDEMPTION REQUEST PURSUANT TO RCW 1420 FIFTH AVENUE, SUITE 4100
6.23.080-3 SEATTLE, WASHINGTON 98101-2338
12-2-04938-4 206.223.7000 FAX: 206.223.7107

128018.0001/5903228.1
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ADJUSTABLE RATE NOTE

(6-Month LIBOR Index - Rate Caps)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND
MY MONTHLY PAYMENT. THIS NOTE UMITS THE AMOUNT MY INTEREST RATE CAN
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE | MUST PAY. i

December 27, 2006 BREA . CA 92821
[Date} [Ciry) [Sue)

8517 242KD STREET SW #B605. Edmonds., WA 9B026
|Property Addrens]
I. BORROWER'S PROMISE TO PAY
In retum for & loan that 1 have reccived, I promise to psy U.S. § 166,500.00 (thls amount is called
* Principal®), plus Interes, to the order of the Lender. The Lenderis  Fremont [nvestment & Loan
1 will meke all psyments under this Note in the form of cash, check or money order.

, 1 understand that the Lender may iransfer this Note. The Lender or anyone who takes this Note by mansfer and who is
entitled to recelve payments under this Note [s called the "Note Holder.”

2. INTEREST
Interest will be charged on unpaid principal until the foll amount of Principal has been paid. I will pay intcrest ot a yeatly
rale of B.450 %. The interest mie T will pay will change in accordance with Section 4 of this Note.

The inlcrest rate required by this Section 2 and Section 4 of this Note is the rate 1 will pay both before and after any default
described in Section 7(B) of Lhis Note.

3, PAYMENTS #* SEE BALLOON PAYMENT RIDER ATTACHED HERETO AND MADE A PART HEREOF *+

(A) Tims and Place of Payments

1 will pay principal and interest by making & payment every month.

1 will make my monthly psyment on the first day of each month beginningon February 01, 2007
1 will mske these payments cvery month until T have paid all of the principal and interest and any other charges
described below that 1 may owe under this Note, Each monthly payment will be applied as of its scheduled due date and will be
applied w0 interest before Principal, If, on  January 01, 2037 o I sulll owe smounts under this Note, |
will pay those amounts in full on that date, which is called the "Maturity Date.”

Iwill make my monthly paymentsat 2727 East Imperial Highway, Brea, CA 92821

or gt a difTerent place if required by the Note Holder.

(B) Amougt of My Tnlrial Monthly Payments
Each of my initisl monthly payments will be in the amount of U.S. § 1,190.10 . This smount may change.

(C) Moothly Payment Changes

Changes in my monihly payment will reflect changes in the unpaid principal of my loan and In the Interest rate that | must
pay. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with
Section 4 of this Note.

MULTISTATE ADJUSTARLE RATE NOTE « §-Mearh LIBOR Tadts - Single Facnily -Freddie Mac UNKIFORM INSTRUMENT

S 10N @ata) Form 8820 3/04

VAP W agegt Brivthes (1015217201
Pegr 0l d [ e e [ro— o — i

‘. _..... Original Note & Riders J

194



4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate 1 will pay may chango on the fint day of January, 2009 , and muy change on thit
dsy every sixth month thercalter. Each date on which my interest rats could change is called a "Change Date.”

(B) The Index
Beginning with the first Change Date, my [nterest rate will he based on an Index. The "Tadex® is the six month Londan
Interbank Offered Rate (‘LIBDI.‘J which is the sverage of interbank offered rates for six-month U.S. dollardenominated
d:g:l in the London H:h‘la&hd In ﬂw Wall Street Journal. The mosi recent Index figure available 45 days firs
each Change Dm Iscalled
If the Index is no longer available, the Note Hnld:r will choose a new index which [s based upon comparable information.
The Note Holder will give me notlce of this cholce. .

{C) Calculation of Changes
Bedore each Change Date, the Note Holder will calculste my new interest rate by adding S1x and 063/1000
percentage poini(s) ( 6.063 %) to the Current Index, The Note Holder

will then round the result of this addition lo the nearcst onc-cighth of one percentage point (0.125%). Subject 1o the limils slated
Jin Section 4(D) below, this rounded amount will be my new interest rata untll the next Change Date.

The Note Holder will then detcrmine the amount of the monthly payment that would be sufficient (o repay the unpaid
principal that } am expected to owe at the Change Date in full on the Maturity Date st my ncw intcrest rate in substantially equal
payments. The result of this calculstion will be the new amount of my monthly payment.

(D) Limits on Interest Rate Changes
The interest rate T am required to pay af the first Change Date will not be greater than 11.450 % ar less than
8.450 %. Thereafier, m; g!m rate will nover be increased or decreased on 1{?« subsequent Change Date by more
than 1,500 hmmmdmmlhwbmpiﬂufwﬂwpmdmlpwiod y interest rate will never be greater
than 14.450  Yorlessthan B.45 .

(E) Effective Date of Changes
My new lalerest mate will becomo effective on cach Chaage Date, | will pay the amount of my new monthly payment
beginning on the first monthly payment date afier the Change Date until the amount of my monthly payment changes ogain.

(F) Notice of Changes
The Note Holder will deliver or mall to me » notico of any changes in my interest rate and the amount of my momhly
before the cffective date of any change. The notice will include information required by law to be given Lo me and siso
the title and telephonc mumber of a person who will snawer sy question | may have regarding the notice.

5. BORROWER'S RIGHT TO PREPAY ** SEE PREPAYMENT RIDER ATTACHED HERETO AND MADE A PART HEREOF *=

1 have the right to moke psyments of Principal st any time before they are due. A psyment of Principal only is known as a
“Prepsymeat.” When ] make a Prepayment, 1 will tell the Note Holder [n writing that I sm doing so. 1 msy not designsie n
paymeni as & Prepayment if § have not made all the monthly payments due under the Nota.

1 may make a full Prepxyment or partial Prepsyments without paying w Prepayment charge. The Note Holder will use my
Prepayments fo reduce the amount of Principal that | owe under this Note. However, the Note Holder moy apply my
Prepsyment to the sccrued and unpaid interest on the Prepayment amoum before applying my Prepayment to reduce the
Principal amount of the Note. If T make a partisl Prepayment, there will be na changes in the due dares of my monthly payment
unless the Nole Holder agrees in writing 1o those changes. My partial Prepayment may reduce the amount of my monthly
payments sfier the first Change Date following my partial Prepayment. However, sny seduction due to my panial Prepayment

may be offSet by an interest rate Increase.

6. LOAN CHARGES

If a law, which applies o this Joan and which sets maximum loan charges, is finally interpreted so that the interest or other
loan cherges collected or to be collected In connection with this loan exceed the permitted limits, then: (a) any such loan charge
shall be reduced by the amount necessary 1o reduce the charge to the permitted Iimit; and (b) any sums afready collected from
me which exceeded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the
Principal | owe under this Note or by making o direct payment to me. If a refund reduces Principal, the udm:dan will ba treated
us a partial Prepayment.

@ _—_ :rimb
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7. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charges for Overdue Paymenty

If the Note Holder has not recelved the full amount of any monthly psyment by the end of 15 calendar duys sfter
the date It is due, I will poy o lote charge o the Nole Holder, The smount of the charge will be 6.000 %
of my overduo payment of principal and interest, [ will pay this late charge promptly but only once on each Iate payment.

(B) Defunit
if' 1 do not pay the full amount of each monthly payment an Lhe date it Is due, 1 will be In default.

(C) Notice of Defaclt

Jf1 am in default, the Note Holder may send me a written notice telling me that if | do not pay the overdus amount by a
certin dme, the Note Holder may require me 10 pay immediately the full amount of Principal which has nat been paid and all
the interest that | owe on that smount. That date must be at least 30 duys after the date on which the notice i mailed to me or
delivered by other means.

(D) No Walver by Note Holder
Even If, at a ime when | am [n defaul, the Note Holder does not require me w pay immediately in full as described above,
the Note Holder will still have the right to do o if | am in defult of a lster ime. -

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay Immediately In full as described above, the Note Holder will have the right o be
pald back by me for all of Its costs and expenses in enforcing this Note to the r.:lml not prohibited by applicable law. Those
cxpenses Inchude, for example, reasonable m:muys fees.

8 GIVING OF NOTICES

Unless spplicable law requires o different method, any notice that must be given 1o me under this Note wlil be given by
delivering it or by malling it by first class mail 10 me at the Property Address above or at a different address if [ give the Note
Holder a natice of my different address.

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first class
mail to the Note Holder st the oddress stated In Section 3(A) above or st a different address if ) am given a nolice of that
different address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, cach person is fully and persanaily obligated to keep all of the promises mede in
this Note, including the promise fo pay the full smount owed, Any person who is a guarentor, surety or endorser of this Note is
also obligated o do these things. Any person who takes over these obligations, Including the obligations of a guaranior, surety
or endorser of this Note, |s also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights
under this Nots against each person individually or against all of us together. This means that any one of us may be required to
pay all of the amounts owed under this Note,

10. WAIVERS

1 and any other person who has obligations under this Note waive the rights of Presentmemt wnd Nolice of Dishonor.
"Presentment” means the right to require the Note Holder 1o demand payment of amoonts due. "Notice of Dishonor” means the
right to require the Note Holder to glve notice to other persons that amounts due have not been paid.

11.UNIFORM SECURED NOTE

This Note is » uniform nstrument with |imited variations in some jurisdictions. In addition to the profections given to the
Nate Holder under this Note, 8 Morigsge, Deed of Trust, or Security Deed (the “Security Instrument”), dated the same dale as
this Note, protects the Nole Holder from possible losses which might result I 1 do nol keep the promises which | make in this
Note, That Security Instrument describes how and under what conditions 1 may be required to make immediate psyment in full
of sil mounts | owe under this Note. Some of those conditions arc described as follows:

Q-ulumm Pagedatd Fﬁ%
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. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the
, Property” means any legal or beneficial interest in the Property, Including, bui not limiied to, those beneficial
interests transferred in @ bond for decd, contract for deed, instaliment sales contract or escrow sgrecment, the intent

of which is the trmnsfer of litle by Borrower at a firture date to a purchaser.

If all or wny pant of the Property or any Interest in the Property s sold or transfemed (or If Borrower [ not
natursl person and = beneficial interest in Borrower I3 sold or tunsferred) without Lender's prior writen consent,
Lender may require immediate payment in foll of all sums secured by this Security Instrument. However, this option
shall not be exerclsed by Leader If such exercise s prohiblied by Applicablo Law. Lender also shall not exerclse this
option If: () Borrower causes 1o be submited to Lender information required by Lender o evaluate the Intended
transfereo as If a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's
security will not be impaired by the loan assumption and that the risk of a breach of &y covenant or sgreement in this
Security Instrument is acceptble 1o Lender.

To the extent permitied by Applicable Law, Lender may charge a reasonable fee as u condition to Lender's
consent (o the loan assumption. Lender may also require the transferce 1o 5ign an sssumption sgreement that is
acceptable to Lender and that obligates the transferee to keep all the promises end agreements made in the Notc and in
this Security Inswument. Barrower will conlinue to be abligated under the Note and this Security Instrument unless
Lender releases Borrower in writing.

If Lender cxercises the option 1o requirc immedistc psyment in full, Lender shall give Bomower notice of
acceleration. The notice shall provide s period of nol less than 30 dsys from the date the notice is given In accordance
with Scclion 15 within which Borrower must pay all sums secured by this Security Instrument. If Barmower fails to
pay these sums prior 10 the expimtion of this period, Lender may Invoke any remedies permitted by this Security
Instrument withou! further notice or demand on Borrower.

«+ SEE PREPAYMEWT RIDER ATTACHED HERETO AND MADE A PART HEREOF +*
#+ SEE BALLOON PAYMENT RIDER ATTACHED HERETO AND MADE A PART HEREOF **

WITNESS THE HANIXS) AND SEAL(S) OF THE UNDERSIGNED.

Mo ound i

HARIA BERGLUND v Borrowes “Bororwer
(Seal) (Scal)

-Bomower -Borrower

(sea) (sea)

-Borrower ~Boriower

(Seal) (Sesl)

~Bomower -Bamower

[Sign Original Only]

Q"“""' P datd Form 6810 3104
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/Delg Pollock
sslstantVice President.
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PREPAYMENT RIDER TO NOTE

30000001034353

THIS PREPAYMENT RIDER |5 mada this 27th day of December, 2006, and is Incorporated into and shal be
deemad 1o amend and supplament the Adjusiable Rate Note ("Nota") made by the underaigned (the "Borrower”)
fo:

Fremont Investment & Loan

(the "ender”) of the same date and covering Lhe property locsted at:
8517 24200 STREET SW #8605, Edmonds, WA 98026

(Propersty Address)

' BORROWER'S RIGHT TO PREPAY
This Prepayment Rider Supersedes Secllon's of the Note

I have the right lo make payments of principal at any Ume before they are dua. A payment of principal only
Is known Bs a “prepayment”. When | make a prepayment, | will tell the Nole Holder in a letter thal | am doing
so. A prepsymaent of all of the unpaid principal Is known as a “full prepaymenl.” A prepayment of only parl of

the unpsld principal is known es a "partlal prepayment.”

| mey make a full or partial prepayment; however, the Nola Holder may charge me for the privilege of
prepayment. Il more than 20% of the original principal amount of this note is prepald in any 12-month pericd
within[ 2 Years ] after the date of this loan, | agres lo pay a prapayment equal to six months interesl
on tha amount prepald which is In excess of 20% of the original principal emount of this Note. H | make
prepayment, there will be no delays in the due dales or changes in the amounts of my monthly payments unless
the Nota Holder agrees In writing to thosa delays or changes. | may meke full prepayment al sny lime.

g Db ool -

NARIA 8ERGLUND ()

Date Dale
Data Date
Date Date

MSPPY1 10/11/2005
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Balloon Payment Rider to Note
(Adjustable Rate)

THIS LOAN IS PAYABRLE IN FULL AT MATURITY. YOU MUST REPAY THE
ENTIRE UNPAID FRINCIFAL BALANCE OF THE LOAN, TOGETHER WITH ALL
UNPALD INTEREST AND LOAN CUARCES THEN DUR, IN A SINCLE BALLOON
PAYMENT. THE LENDER [S UNDER NO OBLIGATION TO REFINANCE THIS LOAN
AT TUAT TIME. YOU WILL, THEREFORE, BE REQUIRED TO MAKE PAYMENT

LENDER, WiTH,

TO LEND YOU THE MONEY. IF YOU REFINANCE THIS LOAN AT MATUNITY,

mmvmvzmuvmmnmwmmmm
THR INTEREST RATE PALD ON THIS LOAN. FURTHER, IF YOU REFINANCE, YOU

MAY HAVE TO PAY SOME OR ALL OF THE CLOSING COSTS NORMALLY

ASSOCIATED WITH A NEW LOAN EVEN IF YOU O8TAIN REVINANCING FROM

THE SAME LENDER.

THIS BALLDON PAYMENT RIDER TO MOTE (the “Nete Rider”) is made this 27th throf
chednl'. 1008 , snd |y incorporsted into and shall be deemed 1o amend aad nupplement tha
mmmmmumw(&wum»r Framont
Investment 3 Loan (the "Lender”) and dated U siroe dale ug this Nots Rider.

ADDITIONAL QOVENANTS. In sddition bo the covenuntl md agreements made in the Mots,
B sad Londer Rarther and agres aa (bllows:

1. Faymraty
Sectioms J end 4 of the Note we modified, amended and supplemonied to read, in their extitety, as
foliows:

=3. PAYMENTS
(A} Timessd Flasce of Poyments

1 will pay principsl and tmerest by making a payraent every month,

1 will maks my monthly payment on the flmt dsy of each moath begianlng ea

02/01/2007 . 1 will make thess paymeots every momib satil | have paid all of e

Principal and Intorest and any other changes describod below 1hat § may ows under this Note.

Each monthly payment will be spplied 53 af i scheduled due duno and will be applicd w0

laterest befors Principal. Oa January 01, 2037 (which is calied the "Matwity

Datc™), ] will pay the cutire ungald Principal balence of this Nole, together with all socrued

ﬂ-ﬂhmﬂﬂ“nmﬂ;ﬁuhlﬂm(ﬂ-m
u7). § end d end that the Balloon Paymest due on the Maturicy

Mﬂhmmhllﬂunﬂbmﬂmlhﬂﬂﬂdhhu

obligation to refinance the Balloon Pyyment.

1 will nake my moathly payments 1 2727 East Jupertal Highwsy. Bree, CA
92021 or st diffievent place if roquired by the Note Holder.

(B] Amooat of Mogthly Paymenty
Each of sry Inhial mouthly payments will be ia the amount of US. § 1,190.10 . This
umoust wuy change.

(C) Moathly Payment Changes
Changes In my monthly payment will reflect changes in the unpaid Principel of my foan and
in the inlerest rus that | must pay. The Nets Holder will desermine my new interest mate and
the changed emasst of my monthly payment io sccondance with Section 4 of this Note.

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest ratg | will pay muy change on (e [irst day of Janusry, 2009 ,and msy
change om that dey every sinth maath thereafter, Each dute on which my interest rate could
chanpeia caliod  "Change Due.®

(B) Thelndex

Begiming with the (i Changs Date, oy interens rale will be based on wn [ndex. The
“Endex” [s the iz month Loadan Interbunk Offered Rate "LIBOR™), which is the sversge of
Intesbenk offtred raiey for slxwmonth ULS, dila-demominated deporits in te London
marke, o3 published in The Wall Street Journal. The most recens Index [guwre avallshle 43
days before cach Change Dete is called the "Current Inda,”

If e Indax is 0o longer svailabls, the Note Holder will chooss s new indes and sdjun the
Margin described below. The Note Holdor wifl give me nouee of these changes,

BALARMN| W1/2008 Pago l o)
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(Q) Calculation of
Before ench Chunge Duie, the Nots Holder will calculste ory new interent raie by sdding
S1x and 063/1000 percentago poio(s) { 6,063 %) (the "Margin®) 10 tha Curress
Index. The Note Flolder will then round the result of this sddition wa the nearest sno-cighth
of ans percentage polni (0.125%). Subject 1o the linita saied n Section 4(D) balow, tda
rounded smoust will bo my néw interest e uniil the next Change Dace.

“The Note Halder will 1hen determins the amount of the monthly peyment that would be
sufficiont to repay the unpaid principal thet | am expecied so ows st the Changs Delo ia full
on 1/1/2057 at my new interest rate in sobsantially aqual payments, The resull of this
caleulation will be e new smount of mry manthly pryment.

(D) Limits on Interest Rats Chaoges
The interess rate T s required 10 pay o the figt Change Date will not ba greater than
ll 450 ﬁwtﬂl&n 8.450 %. Thereafler, my intcrest rale will never be increased or
mmmumh One and 50071000 perecntage
pﬂd(liﬂﬂhﬁ-mdhﬁdl besa paying for the preceding six
montks. In smy svent, my interest reie will oever be greater than 14,450 % and will never
belemthan B.450 %

(B) Effective Date of Changes
My new Interest ruta will bocome effective en each Chunge Daie. 1 will pay tw smoum of
my new monthly phyment beginning on the first monthly payment date sfler e Change
Daig unsil the smownt of my monihly paymend changes again,

(F) Netes of Changes
Tha Noe Holder will deliver or mafl 10 me such notice of sy chmges ia my (nterest mie
and monthly payment as may be roquired by law. The notice will inciude information
required by faw 10 be given 0 ma and aleg the titls md telephone sunber of 3 persva who
will snywer any queition | may hawe regarding the notice. ™

2, Unlform Secured Note
Section 11 of the Nots Is modified, smended and spplementad to resd, ia ity cutirery, as follows:

")1. UNIFORM SECURED NOTE

This Nota is 8 uniform insrumem with Bmited varistions i some jirisdiclons. [n addillen wo the
prolactions given to the Notc Holder uader this Note, u Morigage, Deed of Tnot, or Security
Deed (the "Socurity Irstrument”), dated the same date as this Note, prosects the Note Holder froa
pousible losses which might resull if | do wot kezp the promises which | make ia this Nota. Tha
Sacurity batrument describes how sad under whal conditions | may bs required 10 make
framedisie payment In full of all amounis | ows under this Nots. Some of thoss condllinas are
described as follows:

(A) UNTIL MY INITIAL INTEREST RATE CHANGES UNDER THE TERMS STATED
IN SECTION 4 ABOVE, UNIFORM COVENANT I8 OF THE SECURITY
INSTRUMENT IS DESCRIBED AS FOLLOWS:

Trassler of the Propesty or o Broelichal | fa B As used ln this Section
i&mhummmmwwmhmm
inchding, but not Kmited io, thows bencficial Intorests tranferred in 8 bond fbr deed,
mhﬂm“#mumwhwmerﬂmbh
trenafer of title by B st p fsture date to
lhllwnrplndlhm.-yhumhlhhwnmorwmsfmd(nril‘
Barrower Is not & natursl peraon and & beneficial intesest in Bomower s aold o

wiibout Lendex's prior writien consent, Lender may require immediate payment in full of all
umy secured Yy this Security Instrument. However, this option shall not be exereised by
Lender if such exoreise is probibited by Applicabla Law.

If Lender exercises this option, Lender shall give B otice of sccelermtion. The
notice chall provide a period of ot lexs than 30 days Fom the date the potics I8 given in
scoordance with Section 1S within which Borrower mun pay all sums sccored by this
Securily losmament. IF Bosrower falls 10 pay these sums prior to the expiration of thiy
petiod, Lender may lovoke sy dics permined by this Secwrity I without
Narther notice o7 demand on Bomower.

{¥) AFTER MY INITIAL INTEREST RATE CHANGES UNDER THE TERMS STATED
IN SECTION 4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY
INSTRUMENT DESCRIBED IN SECTION 11{A) ABOVE SHALL THEN CEASE TO
BE IN EFFECT, AND UNIFORM COVENANT 18 OF THE SECURITY
INSTRUMENT SHALL INSTEAD BE DESCRIBED AS FOLLOWS:

Transfer of the Property or & Bearficial [nteres? la Borrower, AR used in this Seclion
I8, “lnierest in the Propety” meaas any legal or beneficial Intoest in the Property,
inchuding, but not limited 1o, towe beneficisl intercsis transforred In & bond for deed,

Page20f)
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contrect for dood, installment salos coniract or escrow agrecment, the intent of which is the
transler of tile by Bomower ol a futurs duts 1o & purchaser,

1 )l or amy part of the Proparty or any bnteresd in s Property is sold er wansfomed (or il
Barrower it not & netunl pawn sad & beneficls! intorext in Berower b sold or transferred)
wilhout Londer's prisy writion conscat, Lender may require imvmedisty paymont fn full of o)

sums secured by this Instrumens. Howover, this option il not be cxereised by
Lender [fwuch ise fn prohibited t ! Law, Lender also thall not exerclon this
option It mm_suuwumm Lender 0

» "pn that s umwumu
mwhmhpﬂummn&hh&u ia thig

loue 1o be obligs uﬁhﬂwwmmr
mmmmmum
I Londer cxercises the option ta require immedisls pryment in full, Lender shall give

i.

A Effect of Note Rider

This Note Rider modifies, amends and sopplements the Note. To the extent of any inconsistency
berwoen the provisions of this Note Rider xnd the provisions of the Note, the provisions of this Note Rider
shall provail over and da the i isions of the Note, Except 22 modiflod, umended ot
eupplemered by this Now Rider, the Notz shall remaln in full force nd effect,

BY SIGNING BELOW, Bomower acocpis snd agreas 19 Ore tormw and covermnts somtalacd s this

Moo Bacb 8

MARIA BERGLUND « Borrower

(Seal)
- Borrower

ISig Origiant Ovly)

Pagelofd
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Trustee FIRST AMERICAN TRANSPORTATION TITLE INSURANCE CO
Addiional Grantees located on page

|Space Above Thus Lioe For Recording Data)

DEED OF TRUST

MIN 1001944 -3001034353-4

FIRST AMERICAN Qﬂﬁa
DEFINITIONS 95

Words used in multiple sections of this document are defined below and other words'are defined in
Sections 3, 11, 13, 18, 20 and 21 Certain rules regarding the usage of words used in this document are
also pravided in Section 16

(A) "Security Instrument" means this document, which i1s dated December 27, 2006 ;
together with all Ruders to this document

(B) "Borrower"1s MARIA BERGLUND, AS HER SOLE AND SEPARATE PROPERTY

3

Borrower s the trustor under this Secunty Instrument
(C) "Lender" s Fremont Investment & Loan

WASHINGTON-Single Family-Fannie Mas/Freddia Mac UNIFORM INSTRUMENT WITH MERS Form 3048 1/01
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Lenderisa CORPORATION
orgamzed and existing under the laws of ~ CALIFORNIA
Lender's address1s 2727 East Imperial Highway, Brea, CA 92821

(D) "Trustee' 1s FIRST AMERICAN TRANSPORTATION TITLE INSURANCE CO

(E) "MERS" 1s Mortgage Elcctromic Regustration Systems, Inc MERS 1s a scparate corporation thal s
acting solely as a nomince for Lender and Lender's successors and assigns MERS s the beneficiary
under this Secunty [nstrument. MERS 1s organized and existing under the laws of Delaware, and has an
address and telephonc number of P O Box 2026, Flint, M1 48501-2026, tel (888) 679-MERS

(F) "Note" mcans the promissory note signed by Borrower and dated December 27, 2006

The Note states that Borrower owes Lender One Hundred Sixty-$i1x Thousand Five Hundred

and 0/100ths Dollars
(US $166,500.00 ) plus interest Borrower has promised ta pay this debt in regular Penodic
Payments and to pay the debt in full not later than January 01, 2037

(G) "Property" mcans the property that is described below under the heading "Transfer of Rights in the
Property "

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Noie, and all sums due under this Secunty Instrument, plus interest

() "Ruders" means all Riders to this Security Instrument that are executed by Borrower The following
Ruders are 10 be executed by Borrower [check box as applicable]

x] Adjustable Rate Rider [X] condominium Rider [] second Home Ruder
Balloon Rider [_] planned Unit Development Rider (114 Family Ruder
[ VA Ruder (I Biweckly Payment Rider ] Other(s) [specify]

(J) “Applhicable Law" means all controlling applicable federal, stalc and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions

(K) "Community Association Dues, Fees, and Assessments' means all ducs, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization

(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction onginated by
check, draft, or similar paper instrument, which i1s imtiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape 50 as to order, instruct, or authorize a flnancial institution 1o debit
or credit an account Such term includes, but 1s not limited to, point-of-sale transfers, automated teller
machine transactions, transfers imbiated by telephone, wire transfers, and automated cleannghouse
transfers

(M) '"Escrow Items" means those ilems that are descnibed in Section 3

(IN) "Miscellaneous Proceeds” means any compensation, setilement, award of damages, or proceeds pard
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for (1)
damage 1o, or destruction of, the Property, (1) condemnation or other taking of all or any part of the
Property, () conveyance in lteu of condemnation, or (iv) misrepresentations of, or omussions as to, the
value and/or condition of the Property

(0) "Mortgage Insurance" means insurance protecting Lender aganst the nonpayment of, or default on,
the Loan

(P) "Periodic Payment' means the regularly scheduled amount due for (1) pnncipal and interest under the
Note, plus (i1) any amounts under Section 3 of this Secunity Instrument 2

Initials
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(Q) '"RESPA" means the Real Estale Sctilement Procedures Act (12 U § C Section 2601 ct seq ) and its
implementing regulation, Regulaton X (24 CF R Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter As used
in this Secunty Instrument, "RESPA" refers (o all requirements and restrictions that arc imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA

(R) "Successor In Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumcd Borrower' s obligations under the Note and/or this Secunty Instrument

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument 1s MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS This Sccunty Instrument secures to
Lender (1) the repayment of the Loan, and all renewals, extensions and modifications of the Note, and (1)
the performance of Borrower's covenants and agreements under this Secunity Instrument and the Note For
this purpose, Borrower irrevocably grants and conveys to Trustee, 1n trust, with power of sale, the
following described property located in the County | Type of Recording Junsdiction]
of Snohomish [Name of Recording Jurisdiction]

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF

Parcel ID Number which currently has the address of
8517 242ND STREET SW #B605 [Street]
Edmonds [Ciy) , Washington 98026 [Z1p Code)
("Property Address")

TOGETHER WITH all the improvements now or hereafter crected on the property, and all
casements, appurtenances, and fixtures now or hereafier a pant of the property All replacements and
additions shall also be covered by this Secunty Instrument All of the foregoing 13 referred to in this
Sccunity Instrument as the "Property " Borrower understands and agrees that MERS holds only legal tile
1o the interests granted by Borrower in this Secunity Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the nght 1o exercise any
or all of those interests, including, but not hmited to, the right to foreclose and sell the Property, and to
take any action required of Lender including, but not limited lo, releasing and canceling this Secunty
Instrument

BORROWER COVENANTS that Borrower 1s lawfully seised of the estate hereby conveyed and has

the right to grant and convey the Property and Lhat the Property 1s unencquzpt for encumbrances

Initials
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of record Borrower warrants and will defend generally the tile to the Property aganst all claims and
demands, subject to any encumbrances of record

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with hmited vanations by jurisdiction to constitute a umform secunity instrument covenng real
property

UNIFORM COVENANTS Borrower and Lender covenant and agree as follows

1. Payment of Pnincipal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Barrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note Borrower shall also pay funds for Escrow Items
pursuant 1o Section 3 Payments duc under the Note and this Secunty Instrument shall be made in U §
currency However, if any check or other instrument received by Lender as payment under the Note or this
Securnity Instrument 1s returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Secunty Instrument be made in one or more of the following forms, as
selected by Lender (a) cash, (b) money order, (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check 1s drawn upon an nstilution whose deposits are insured by a
federal agency, instrumentality, or entity, or (d) Electronic Funds Transfer

Payments are deemed recerved by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15
Lender may returm any payment or partial payment if the payment or partial payments are insufficient to
bnng the Loan current Lender may accept any payment or parttal payment insufficient to bning the Loan
current, without waiver of any nights hereunder or prejudice to is nghts to refuse such payment or partial
payments n the future, but Lender 1s not obligated to apply such payments at the tme such payments are
accepted [f each Penodic Payment 1s applied as of its scheduled due date, then Lender need not pay
nierest on unapphed funds Lender may hold such unapplied funds untuil Borrower makes payment 1o bring
the Loan current If Borrower docs not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure No offset or claim which Borrower
might have now or in the future against Lender shall rehieve Borrower from making payments due under
the Note and this Secunty Instrument or performing the covenants and agreements sccured by this Secunty
Instrument

2. Application of Payments or Proceeds. Except as otherwise described in this Secuon 2, all
payments accepted and applied by Lender shall be applicd in the following order of prionty (a) interest
due under the Note, (b) pnncipal due under the Note, (c) amounts due under Section 3 Such payments
shall be apphed to each Penodic Payment in the order in which it became due Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Secunty Instrument, and
then to reduce the pnincipal balance of the Note

If Lender recetves a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount 10 pay any late charge due, the payment may be appled to the delinquent payment and
the late charge If more than one Periodic Payment 1s outstanding, Lender may apply any payment received
from Borrower to the repayment of the Perniodic Payments 1f, and to the extent that, each payment can be
paid in full To the extent that any excess exists after the payment 15 applicd to the full payment of one or
more Penodic Payments, such cxcess may be apphied to any late charges due Voluntary prepayments shall
be applied first to any prepayment charges and then as descnbed in the Note

Any application of payments, insurance proceeds, or Miscellanecous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Penodic Payments

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note 15 paid n full, a sum (the "Funds") to provide for payment of amounts due
for (a) taxes and assessments and other items which can attain prionty over this Security Instrument as a
hien or encumbrance on the Property, (b) leasehold payments or ground rents on the Property, 1f any, (c)
premiums for any and sll insurance required by Lender under Section 5, and (d) Mortgage Insurance
premwums, 1if any, or any sums payable by Borrower to Lender in heu of the payment of Morigage
Insurance premiums in accordance with the provisions of Section 10 These iems are called "Escrow
ltems ™ At ongmnation or at any time during the term of the Loan, Lender may require that Community
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Association Dues, Fees, and Assessments, 1f any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow ftem Borrower shall promptly furmish to Lender all notices of amounts to
be paid under this Section Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items a1 any tme Any such waiver may only be
in wnling In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, 1f Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require
Borrower's obligation to make such payments and to provide receipis shall for all purposes be deemed to
be a covenant and agreement contained in this Secunty Instrument, as the phrase "covenant and agreement”
15 used 1n Section 9 If Borrower 1s obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow ltem, Lender may exercisc its nghts under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount Lender may revoke the waiver as to any or all Escrow Items at any time by a notice grven in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender 1o apply
the Funds at the ime specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA Lender shall estmate the amount of Funds due on the basis of current data and
reasonable esimates of expenditures of future Escrow Items or otherwise n accordance with Applicable
Law

The Funds shall be held in an instiution whose deposits are mnsured by a federal agency,
instrumentality, or entity (including Lender, if Lender (s an institution whose deposits are so insured) or in
any Federal Home Loan Bank Lender shall apply the Funds to pay the Escrow Items no later than the ime
specified under RESPA Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or venfying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge Unless an agreement (s made 1n wnlting
or Applicable Law requires interest 1o be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earmings on the Funds Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA

If there 1s a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA [f there 1s a shortage of Funds held in escrow,
as defined under RESPA, Lender shall nonfy Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
noufy Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments

Upon payment in full of all sums secured by this Secunty Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender

4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attnbutable to the Property which can attain prionity over this Secunity Instrument, leasehold payments or
ground rents on the Property, if any, and Commumty Association Ducs, Fecs, and Assessments, 1f any To
the extent that these items are Escrow ltems, Borrower shall pay them in the manner provided in Section 3
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Borrower shall promptly discharge any lien which has priority over this Sccunity Instrument unless
Borrower (a) agrees in wnting to the payment of the obligation secured by the lien 1n @ manner acceptable
to Lender, but only so long as Borrower is performing such agreement, (b) contesis the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate (o
prevent the enforcement of the hen while those proceedings are pending, but only until such proceedings
are concluded, or (¢) secures from the holder of the lien an agreement sabsfactory to Lender subordinating
the lien to this Secunity Instrument [f Lender determines that any part of the Property 1s subject 1o a hen
which can attain pnonty over this Secunty Instrument, Lender may give Borrower a notice identifying the
lien Within 10 days of the date on which that notice i1s given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Scction 4

Lender may require Borrower o pay a one-time charge for a real cstate tax venfication and/or
reporting service used by Lender in connection with this Loan

5. Property Insurance, Borrower shall keep the improvements now existing or hereafter erccled on
the Property insured against loss by fire, hazards included within the term “extended coverage," and any
other hazards ncluding, but not limited to, earthquakes and floods, for which Lender requires insurance
This insurance shall be mantained in the amounts (including deducuble levels) and for the periods that
Lender requires What Lender requires pursuant to the preceding sentences can change during the term of
the Loan The insurance carmer providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which nght shall not be exercised unreasonably Lender may
require Borrower 10 pay, in connection with this Loan, euher (2) a one-time charge for flood zone
determination, cerification and tracking services, or (b) a one-time charge for flood zone determination
and certificabon services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any fload zone determination resulting from an objection by Borrower

If Borrower fails lo mamtain any of the coverages descnibed above, Lender may obtan insurance
coverage, al Lender's option and Borrower's expense Lender 1s under no obligation lo purchase any
particular type or amount of coverage Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity 1n the Property, or the contents of the Property, against any nsk,
hazard or Liability and might provide greater or lesser coverage than was previously in effect Borrower
acknowledges that the cost of the insurance coverage so obtained might sigmficantly exceed the cost of
insurance that Borrower could have obtained Any amounts disbursed by Lender under this Section § shall
become additional debt of Borrower secured by this Secunty Instrument These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment

All insurance policies required by Lender and renewals of such policies shall be subject 1o Lender's
nght to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee Lender shall have the nght to hold the policies and renewal
certificates If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
rencwal notices  1f Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard morigage clause and
shall name Lender as mortgagee and/or as an additional loss payee

In the event of loss, Borrower shall give prompt notice (o the nsurance carrier and Lender Lender
may make proof of loss 1f not made promptly by Barrower Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying tnsurance was required by Lender, shall
be applied 1o restoration or repair of the Property, if the restoration or repair 15 economically feasible and
Lender's secunty s not lessened Durning such repair and restoration period, Lender shall have the night to
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hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly Lender may disburse proceeds for the repairs and restoration in a single payment or in a senies
of progress payments as the work is completed Unless an agreement 1s made in writing or Applicable Law
requires nterest to be pard on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or camings on such procceds Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower If
the restoration or repair 1S nol economically feasible or Lender's secunty would be lessened, the insurance
proceeds shall be applied 10 the sums secured by this Secunty [nstrument, whether or not then due, with
the excess, 1f any, paid to Borrower Such insurance proceeds shall be applied 1n the order provided for in
Section 2

If Borrower abandons the Property, Lender may file, negotate and settle any avalable insurance
claim and related matters 1f Borrower does not respond within 30 days to a notice from Lender that the
wnsurance carmer has offered to settle a claim, then Lender may negotiate and settle the claim  The 30-day
period will begin when the notice 1s given In either event, or if Lender acquircs the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance
proceeds 1n an amount not to exceed the amounts unpaid under the Note or this Secunty Instrument, and
(b) any other of Borrower's rights (other than the night to any refund of uneamed premiums paid by
Borrower) under all insurance policics covenng the Property, insofar as such nghts arc applicable to the
coverage of the Property Lender may use the insurance proceeds either 1o repair or restore the Propenty or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the exccution of this Secunty Instrument and shall continue to occupy the
Property as Borrower's principal residence for st least one year after the date of occupancy, unless Lender
otherwise agrees in wriiing, which consent shall not be unrcasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to delcriorate or commit wastc on Lhe
Property Whether or not Borrower is residing in the Property, Borrower shall mamtain the Property in
order to prevent the Property from deteriorating or decreasing in value due to 1ts condiion Unless it 15
determined pursuant to Section 5 that repair or restoration Is not economucally feasible, Borrower shall
promptly repair the Property if damaged to avoid further deteriorsion or damage If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work 1s completed If the msurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower 1s not rehieved of Borrower's obligation for the completion of
such repair or restoration

Lender or uts agent may make rcasonable entries upon and inspections of the Property If it has
reasonable cause, Lender may mspect the intenior of the improvements on the Property Lender shall give
Borrower notice at the ime of or prior lo such an interior inspection specifying such reasonable cause

8 Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or cntities acting 8t the direction of Borrower or with Borrower's
knowledge or consent gave matenally false, misleading, or inaccurate information or stalements to Lender
(or faled to provide Lender with matenisl information) n connection with the Loan Matenal
representations include, but are not hmited to, representations concerming Borrower's occupancy of the
Property as Borrower's principal residence
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9. Protection of Lender's Interest in the Property and Rights Under this Security lnstrumeat, If
(a) Borrower fails to perform the covenants and agreements contained in this Secunty Instrument, (b) there
1s a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding 1n bankruptcy, probate, for condemnation or forfeiture, for
enforcemeni of a lien which may attain prionty over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever 1s
reasonable or appropniate to protect Lender's interest in the Property and nghts under this Secunty
Instrument, including protecting and/or assessing the value of the Property, and secuning and/or repairning
the Property Lender's actuions can include, but are not Iimited to (a) paying any sums secured by a lien
which has prionty over this Sccurity Instrument, (b) appcaring in court, and (¢) paying rcasonable
attorneys' fees to protect its interest in the Property and/or nghts under this Secunity Instrument, including
its secured position in a bankrupicy proceeding Securing the Property includes, but 1s not limited to,
catenng the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, chiminale building or other code violations or dangerous conditions, and have utihties turned
on or off Although Lender may take action under this Section 9, Lender does not have 1o do so and 15 not
under any duty or obligation to do so It 1s agreed thai Lender incurs no habihty for not taking any or all
actions authorized under this Section 9

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Secunity Instrument These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon nolice from Lender to Bormower requesting
payment

If this Secunty Instrument 15 on a leaschold, Borrower shall comply with all the provisions of the
lease [f Borrower acquires fee title to the Property, the leaschold and the fee title shall not merge unless
Lender agrees to the merger in wniling

10, Mortgage Insurance If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required Io make scparately designated payments
toward the premiums for Morigage Insurance, Borrower shall pay the premiums required to obtan
coverage substantially equivalent to the Mortgage [nsurance previously in cffect, al a cost substantially
cquivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage nsurer sclected by Lender If substantially equivalent Mortgage Insurance coverage 1S not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect Lender will accept, usc and retamn these
payments 8s a non-refundable loss reserve m lieu of Mortgage Insurance Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan s ultimately paid n full, and Lender shall not be
required to pay Borrower any interest or camings on such loss reserve Lender can no longer require loss
reserve payments 1f Mortgage Insurance coverage (in the amount and for the penod that Lender requires)
provided by an msurer sclected by Lender agan becomes available, 1s obtamed, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance [f Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premwums for Mortgage Insurance, Borrower shall pay the premiums required to
mamtain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any writicn agreement between Borrower and
Lender providing for such termination or until termination 1s required by Apphicable Law Nothing in this
Secuon 10 affects Borrower' s obligation to pay interest at the rate provided in the Note

Mortgage Insurance reimburses Lender (or any enuty that purchases the Note) for certain losses it
may incur «f Borrower does not repay the Loan as agreed Borrower (s not a party to the Mortgage
Insurance

Mortgage insurers evaluate their total nisk on all such nsurance in force from time to ime, and may
enter into agreements with other parties that share or modify their nisk, or reduce losses These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements These agreements may require the mortgage insurer 1o make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums)
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As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other enlity, or any affilate of any of the foregoing, may receive (directly or indirectly) amounts that
denve from (or might be charactenized as) a portion of Borrower's payments for Mongage [nsurance, in
exchange for sharning or modifying the mortgage nsurer's nsk, or reducing losses 1f such agreement
provides that an affiliate of Lender takes a share of the insurer’s nsk 1n exchange for a share of the
premums paid to the insurer, the arangement 1s often termed "captive reinsurance " Further

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Morigage Insurance under the Homeowners Protection Act of 1998 or any other law These nights
may include the right to recetve certain disclosures, to request and obtan cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage [nsurance premiums that were unearaed at the ime of such cancellation or
terminsation.

11. Assigoment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are herchy
assigned to and shall be paid to Lender

If the Property 1s damaged, such Miscellancous Procecds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's secunty is not lessened
Duning such repair and restoration period, Lender shall have the nght to hold such Miscellancous Proceeds
unul Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly Lender may pay for the
repaws and restoration in @ single disbursement or 1n a senes of progress payments as the work 1s
completed Unless an agreement is made in wriing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any intercst or carmings on such
Miscellancous Proceeds If the restoration or repair 1s not economically feasible or Lender's security would
be lessened, the Miscellancous Proceeds shall be epplied to the sums secured by this Secunty Instrument,
whether or not then due, with the excess, if any, paid lo Borrower Such Miscellancous Proceeds shall be
applied in the order provided for in Section 2

In the event of a total taking, destruction, or Joss in value of the Property, the Miscellancous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value 1s equal to or
greater than the amount of the sums sccured by this Secunty Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in wning, the sums
secured by this Sccunty Instrument shall be reduced by the amount of the Miscellancous Proceeds
multiphed by the following fraction (a) the total amount of the sums secured ymmediately before the
partial taking, destruction, or loss in value divided by (b) the farr market value of the Property
immediately before the partial taking, destruction, or loss in value Any balance shall be paid to Borrower

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums seccured immedately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due

If the Property 15 abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined (n the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the nolice 15 given, Lender is authonzed
to collect and apply the Miscellancous Proceeds either to restoration or repair of the Property or to the
sums secured by this Secunity Instrument, whether or not then due "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a nght of action in
regard to Miscellaneous Proceeds
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Borrower shall be in default if any action or proceeding, whether civil or cnimunal, 1s begun that, 1n
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
mterest in the Property or rights under this Secunity Instrument Borrower can cure such a default and, 1f
accelcration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender’' s interest in the Property or nights under this Security Instrument The proceeds of
any award or claim for damages that are sttnbutable to the impairment of Lender’s interest in the Property
are hereby assigned and shall be paid to Lender

All Miscellancous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Secunty Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the hability of Borrower
or any Successors in Interest of Borrower Lender shall not be required 1o commence proceedings against
any Successor in Interest of Borrower or 1o refuse to extend ume for payment or otherwise modify
amortization of the sums secured by this Secunity Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower Any forbearance by Lender in exercising any right or
remedy ncluding, without himitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then dug, shall not be a8 waiver of or
preclude the exercise of any night or remedy

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees thal Borrower's obligations and hability shall be joint and several However, any Borrower who
co-signs Ihis Secunty Instrument but does not cxecute the Note (a "co-signer”) () 15 co-signing this
Security Instrument only to morigage, grant and convey the co-signer's interest in the Property under the
terms of this Secunty Instrument, (b) is not personally obligated to pay the sums secured by this Security
Instrument, and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Secunty Instrument or the Note without the
co-signer's consent

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Sccurity Instrument in writing, and 1s appraved by Lender, shall obtam
all of Borrower's nghts and benefits under this Secunty Instrument Borrower shall not be released from
Borrower's obligations and hability under this Secunty Instrument unless Lender agrees fo such release in
wniting The covenants and agreements of this Secunity Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and nghts under this
Sccunty Instrument, including, but not hmited to, attomeys' fees, property inspection and valuation fees
In regard to any other fees, the absence of express authonty in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee Lender may not charge
fees that are expressly prohibited by this Secunty Tnstrument or by Applicable Law

I the Loan 1s subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected n connection with the Loan exceed the
permiticd limits, then (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit, and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower Lender may choose to make tis refund by reducing the principal
owed under the Note or by making a direct payment to Borrower If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge 1s provided for under the Note) Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any nght of action Borrower might have ansing out
of such overcharge

15, Notices, All notices given by Borrower or Lender in connection with this Secunty Instrument
must be in wrting  Any notice 1o Borrower in connection with this Secunty Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
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notice address 1f sent by other means Notice 10 any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise The nouce address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender Borrower shall promptly
nouify Lender of Borrower's change of address 1f Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specificd procedure
There may be only onc designated notice address under this Secunty Instrument at any one time Any
notice to Lender shall be given by delivering 1t or by mailing 1t by first class mail o Lender's address
stated herein unless Lender has designated another address by notice to Borrower Any notice n
connection with this Secunty Instrument shall not be deemed to have been given to Lender unuil actually
received by Lender 1f any notice required by this Secunity Instrument 15 also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
Instrument

16. Goverming Law; Severability; Rules of Construction. This Sccunty Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property 1s located All rights and
obligations contained in this Secunty Instrument are subject to any requirements and himitations of
Apphicable Law Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition aganst agreement by contract In
the event that any prowvision or clause of this Secunity Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Secunty Instrument or the Note which can be
given effect without the conflicting provision

As used in this Secunty Instrument (a) words of thc masculine gender shall mean and include
corresponding neuter words or words of the femmnine gender, (b) words in the singular shall mean and
include the plural and vice versa, and (c) the word "may" gives sole discretton without any obligation to
take any action

17. Borrower's Copy. Borrower shall be given onc copy of the Nole and of this Secunty Instrument

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest wn the Property” means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred 1n a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which 15 the transfer of title by Borrower at a future date to a purchaser

If all or eny part of the Property or any Interest in the Property 1s sold or transferred (or if Borrower
15 not a natural person and a beneficial interest in Borrower 1s sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Secunty
Instrument However, this option shall not be exercised by Lender if such exercise 1s prohibited by
Applicable Law

If Lender excrcises this option, Lender shall give Borrower notice of acceleration The notice shall
provide a peniod of not less than 30 days from the date the notice I1s grven (n accordance with Section |5
within which Borrower must pay all sums secured by this Secunty Instrument If Borrower fails to pay
these sums prior to the expiration of this peniod, Lender may invoke any remedies permitted by this
Secunity Instrument without further notice or demand on Borrower

19. Borrower's Right to Relostate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Secunty Instrument discontinued at any time
prior to the earliest of (a) five days before sale of the Property pursuant to eny power of sale contained in
this Secunty Instrument, (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinsiate, or (c) entry of a judgment enforcing this Secunty Instrument Those
conditions are that Borrower (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred, (b) cures any default of any other covenants or
agreements, (c) pays all expenses incurred in enforcing this Secunty Instrument, including, but not himited
to, reasonable attommeys' fees, property nspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and nghts under this Secunity [nstrument, and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Secunty Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged Lender may require that Borrower pay such reinstalement sums and
expenses in one or more of the following forms, as selected by Lender (a) cash, (b) money order, (c)

Intials %
@‘-u(wu {0012) 03 Page 11 of 15 Form 3048 1/01



release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property If Borrower leams, or is nolified
by any governmental or regulatory authority, or any pnvate party, that any removal or other remediation
of any Hazardous Substance affecting the Property 15 necessary, Bormower shall promptly take all necessary
remedial actions in accordance with Environmental Law Nothing herein shall create any obligation on
Lender for an Environmental Cleanup

NON-UNIFORM COVENANTS Bormower and Lender further covenant and agree as follows

22. Acceleration; Remedies, Lender shall give nofice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement In this Securlty lostrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice 1s given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Securlty lustrument and sale of the Property at public auction at a date not less than 120 days in
the future, The notice shall further inform Borrower of the right to reinstate after acceleration, the
right to bring a court ection 1o assert the non-existence of a default or any other defense of Borrower
to acceleration and sale, and any other matters required to be included wo the notice by Apphcable
Law. If the default 13 not cured on or before the date specified o the notice, Lender at its option,
may require Immediate payment in full of all sums secured by this Security Instrument without
further demand and may invoke the power of sale and/or any other remedies permitted by
Apphcable Law. Leoder shall be eantled to collect all expenses incurred 1n pursuing the remedies
provided 1n this Section 22, including, but not hmited to, reasonable attorneys' fees and costs of title
evidence.

If Lender Invokes the power of sale, Lender shall give written notice to Trustee of the
occurrence of an event of default and of Lender's election to cause the Property to be sold. Trustee
and Lender shall take such action regarding notice of sale and shall give such notices to Borrower
and to other persons as Applicable Law may require, After the time required by Applicable Law and
after publication of the notice of sale, Trustee, without demand oo Borrower, shall sell the Property
at public auction to the highest bidder at the ttme and place and under the terms designated in the
potice of sale in one or more parcels and [n any order Trustee determines. Trustee may postpane sale
of the Property for a period or periods permitted by Applicable Law by public announcement at the
time and place fixed In the notice of sale, Lender or its designee may purchase the Property at any
sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facle
evidence of the truth of the statements made therewn. Trustee shall apply the proceeds of the sale 10
the following order: (a) to all expenses of the sale, including, but oot hmited to, reasonable Trustee's
and attorueys' fees, (b) to all sums secured by this Security Instrument; and (¢) any excess to the
person or persons legally entitled to it or to the clerk of the superior court of the county in which the
sale took place,

23. Reconveyance. Upon payment of all sums secured by this Securnity Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Securnity Instrument and all notes
evidencing debt secured by this Secunty Instrument to Trustee Trustee shall reconvey the Property
without warranty 1o the person or persons legally entitled to 1t Such person or persons shall pay any
recordation costs and the Truslee's fee for preparing the reconveyance

24, Substitute Trustee. In accordance with Applicable Law, Lender may from time to ume appoint
8 successor trustee to any Trusiee appointed hereunder who has ceased to act Without conveyance of the
Property, the successor trusiee shall succeed to all the utle, power and duties conferred upon Trustee

herein and by Applicable Law
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cerufied check, bank check, treasurer's check or cashier's check, provided any such check 1s drawn upon
an institution whose deposits are insured by a federal sgency, instrumentahity or entity, or (d) Electronic
Funds Transfer Upon reinstatement by Borrower, this Secunty Instrument and obligations secured hereby
shall reman fully effective as if no acceleration had occurred However, this nght to remstate shall not
apply in the case of acceleration under Section 18

20, Sale of Note; Chaoge of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Secunty Instrument) can be sold one or more times without prior notice (o
Borrower A sale might result in a change in the enuty (known as the "Loan Servicer") that collects
Periodic Payments due under the Note end this Secunty Instrument and performs other mortgage loan
servicing obligations under the Note, this Secunty Instrument, and Applicable Law There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note If there 1s a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing If the Note 15 sold and thereafter the Loan 1s
serviced by a Loan Servicer other than the purchaser of the Note, the morigage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser

Neither Borrower nor Lender may commence, jomn, or be joined to any judicial action (as cither an
individual lingant or the member of a class) that anises from the other party’s actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security [nstrument, until such Borrower or Lender has notified the other party (with such
notice given 1n compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take comective action If
Apphcable Law provides a time period which must elapse before certam action can be iken, that time
peniod will be deemed to be reasonable for purposes of this paragraph The notice of acceleration and
opportunity to curc given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section |18 shall be deemed to satisfy the notice and opportumity to take corrective
action provisions of this Section 20

21. Hazardous Substances. As used in this Section 21 (8) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutanis, or wastes by Environmental Law and the
following substances gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volaule solvents, matenals containing asbestos or formaldehyde, and radioactive matenals,
(b) "Environmental Law" means federal laws and laws of the junsdiction where the Property is located that
relate to health, safety or environmental protection, (c) "Environmental Cleanup” includes any response
action, remedial action, or removal action, as defined i Environmental Law, and (d) an "Environmental
Conditton" means a condition that can cause, contribute to, or otherwise tngger an Environmental
Cleanu,

Bopﬂowcr shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property Borrower shall not do,
nor allow anyone else 10 do, anything affecting the Property (a) that 1s in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due 10 the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property The preceding
two sentences shall not apply to the presence, use, or sitorage on the Property of small quantines of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products)

Borrower shall promptly give Lender wntten notice of (a) any wnvestigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Bomower has actual knowledge, (b) any
Environmental Condition, including but not linuted to, any spilling, leaking, discharge, release or threst of
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25. Use of Property. The Property 1s not used principally for agncultural purposes

26. Attorneys' Fees, Lender shall be entitled to recover its reasonable artomeys' (ees and costs in
any action or proceeding to construe or enforce any term of this Secuniy Instrument The term "attorneys'
fees," whenever used n this Security Instrument, shall include without hmitation attomeys' fees incurred
by Lender in any bankruptcy proceeding or on appeal

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND
CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE
NOT ENFORCEABLE UNDER WASHINGTON LAW.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider exccuted by Borrower and recorded with 1t

Npin Iaefrf .

MARIA BERGLUND -Bomrowet

(Seal)

-Borrawer

(Seal) (Seal)
~Borrower -Borrower
(Seal) (Scal)
-Borrower -Barrower
(Seal) (Seal)
-Borrower -Borrower
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STATE OF WASHINGJON | [ } i
COI-IIJ(}' of I
On this day personally appeared before me

to me known to be the individual(s) deseribed 1n and who executed the within and foregoing instrument,

and acknowledged that he/she/they signed the same as his/her/their free and voluntary act and deed, for the

A9

uses and purposes therein mentioned
GIVEN under my hand and official seal this

AW
\\\\\ ]
>,
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EXHIBIT A
LEGAL DESCRIPTION:
Unit 605, Building B of Galleon, a Condominium, according to the Declaration thereof recorded
under Snohomish County Recording No. 7804240368 and any amendments thereto, said Unit is

located on Survey Map and Plans filed in Volume 38 of Condominiums, at Pages 40 through 43, in
Snohomish County, Washington,

1%



CONDOMINIUM RIDER

THIS CONDOMINIUM RIDER 1s made this 27th day of December, 2006 ,
and 1s incorperated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the “Secunly Instrument”) of the same date given by the
undersigned (the "Borrower") to secure Borrower's Note to Fremont Investment & Loan

(the
"Lender") of the same date and covering the Property descnbed in the Secunty Instrument
and located at

8517 242ND STREET SW #8605, Edmonds, WA 98026
[Property Address]
The Property includes a unit in, together with an undivided interest in the common elements
of, a condominium project known as
GALLEON
[Name of Condominium Project]

(the "Condominium Project”) If the owners association or other entity which acts for the
Condominium Project (the "Owners Associalion”) holds title to property for the benefit or use
of its members or shareholders, the Property also includes Borrower's interest in the Owners
Association and the uses, proceeds and benefits of Borrower's interest

CONDOMINIUM COVENANTS. In addition to the covenants and agreements made in the
Secunty Instrument, Borrow er and Lender further covenant and agree as follows

A Condominlum Obligations. Borrower shall perform all of Borrower's obligations under
the Condominium Project's Constituent Documents The-"Constituent Documents” are the (1)
Declaration or any other document which creates the Condominium Project, (i) by-laws, (in)
code of regulations, and (iv) other equivalent documents Borrower shall promptly pay, when
due, all dues and assessments imposed pursuant ta the Constituent Documents

B. Property Insurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a "master" or "blanket" policy on the Condominium Project which
1s satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the penods, and against loss by fire, hazards included within the term
"extended coverage,” and any other hazards, including, but not limited to, earthquakes and
floods, from which Lender requires insurance, then (1) Lender waitves the provision in

MULTISTATE CONDOMINIUM RIDER - Single Family - Fannle Mae/Freddie Mac UNIFORM
INSTRUMENT
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Section 3 for the Periodic Payment to Lender of the yearly premium installments for property
insurance on the Properly, and (i) Borrower's obligation under Section 5 to mantain property
insurance coverage on lhe Property 1s deemed satisfied to the extent that the required
coverage is provided by the Owners Association policy

What Lender requires as a condition of this waiver can change durning the term of the
loan

Borrower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the maslier or blanket policy

In the event of a distnbution of properly insurance proceeds n lieu of restoration or
repar following a loss to the Properly, whether to the unit or to common elements, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender for application
to the sums secured by the Secunty Instrument, whether or not then due, with the excess, if
any, paid to Borrower

C. Public Liability Insurance. Borrower shall {ake such actions as may be reasonable to
insure that the Owners Association maintains a public hability insurance policy acceptable in
form, amount, and extent of coverage to Lender

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable lo Borrow er in connection with any condemnation or other taking of all
or any part of the Property, whether of the unit or of the common elements, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender Such
proceeds shall be applied by Lender to the sums secured by the Securily Instrument as
provided in Section 11

E. Lender's Pnor Consent. Borrower shall not, except after notice to Lender and with
Lender's pnor wntten consent, either partition or subdivide the Property or consent to (1) the
abandonment or termination of the Condominium Project, except for abandonment or
termination required by law in the case of substantial destruction by fire or other casualty or
in the case of a taking by condemnation or eminent doman, (i) any amendment to any
provision of the Constituent Documents If the provision Is for the express benefit of Lender,
(m) terminstion of professional management and assumption of self-management of the
Owners Association, or (iv) any action which would have the effect of rendenng the public
iability insurance coverage maintained by the Owners Association unacceptable to Lender

F. Remedies, If Borrower does not pay condominium dues and assessments when due,
then Lender may pay them Any amounts disbursed by Lender under this paragraph F shall
become additional debt of Borrow er secured by the Secunty Instrument Unless Borrower and
Lender agree to other terms of payment, these amounts shall bear interest from the dale of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to
Borrow er requesting payment
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BY SIGNING BELOW, Borrow er accepls and agrees to the terms and covenants contained

in this Condomimium Rider

c
(Sesl)
MARIA BERGLUND -Borrow er

(Seal)

-Borrower

(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrow er -Borrower
(Seal) (Seal)
-Borrower -Borrower
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ADJUSTABLE RATE AND BALLOON PAYMENT RIDER
(LIBOR Six-Month Index (As Published in The Wall Street Journal) - Rate Caps)

THIS ADJUSTABLE RATE AND BALLOON PAYMENT RIDER (the "Secunty Instrument Rider") 1s
made this 27th dayof December, 2006 , and s incorporated into and shall be deemed to amend
and supplemen) the Mortgage, Deed of Trust, or Security Deed (the "Secunty Instrument”) of the same date
given by the undersigned ("Borrower") to secure Borrower's Adjustable Rate Note (the "Note") to
Fremont Investment & Loan ("Lender") of the same date and covering the property desernibed in
the Secunty Instrument and located at

8517 242ND STREET SW #B605, Edmonds, WA 98026
[Property Address]

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST
RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE AMOUNT
BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE TIME AND THE
MAXIMUM RATE BORROWER MUST PAY. THE NOTE IS PAYABLE IN FULL AT
MATURITY. BORROWER MUST REPAY THE ENTIRE UNPAID PRINCIPAL BALANCE
OF THE NOTE, TOGETHER WITH ALL UNPAID INTEREST AND LOAN CHARGES THEN
DUE, IN A SINGLE BALLOON PAYMENT. THE LENDER IS UNDER NO OBLIGATION TO
REFINANCE THE NOTE AT THAT TIME. BORROWER WILL, THEREFORE, BE
REQUIRED TO MAKE PAYMENT OUT OF OTHER ASSETS THAT BORROWER MAY
OWN, OR BORROWER WILL HAVE TO FIND A LENDER, WHICH MAY BE THE LENDER
NAMED IN THE NOTE, WILLING TO LEND BORROWER THE MONEY, [F BORROWER
REFINANCES THE NOTE AT MATURITY, BORROWER MAY HAVE TO PAY HIGHER
INTEREST RATES ON THE NEW LOAN THAN ARE PAID ON THE NOTE. FURTHER, IF
BORROWER REFINANCES, BORROWER MAY HAYE TO PAY SOME OR ALL OF THE
CLOSING COSTS NORMALLY ASSOCIATED WITH A NEW LOAN EVEN IF BORROWER
OBTAINS REFINANCING FROM THE SAME LENDER,

ADDITIONAL COVENANTS In addition to the covenants and agreements made in the Secunty
Instrument, Borrower and Lender further covenant and agree as follows

A, INTEREST RATE AND MONTHLY PAYMENT CHANGES

Section 2 of the Note provides for an initial interest rate of 8 450 % and states that the interest rate of
the Note will change in accordance with Section 4 of the Note Borrower has executed a Balloon Payment
Rider to Note (the "Note Rider") dated the same date as this Security Instrument Rader  Among other things,
the Note Rider modifics, amends, and supplements Sections 3 and 4 of the Note to read, in their enuirety, as
follows
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"3. PAYMENTS
(A) Time and Place of Payments

I will pay principal and interest by making a payment every month

1 will make my monthly payment on the first day of each month beginning on
02/01/2007 I will make these payments every month unul I have paid all of the
Principal and interest and any other charges descnibed below that | may owe under this Note
Each monthly payment will be applied as of its scheduled due date and will be applied to
interest before Pnncipal On  January 01, 2037 (which is called the "Matunity
Date"), I will pay the entire unpaid Principal balance of this Note, together with all accrued
and unpaid interest and all charges due under this Note, 1n a single payment (the "Balloon
Payment") I undersiand and acknowledge that the Balloon Payment due on the Matunty
Date will be much larger than a regular monthly payment and that the Note Holder has no
obhgation 1o refinance the Balloon Payment

I will make my monthly payments at 2727 East Imperial Highway, Brea, CA
92821 or at a different place 1f required by the Note Holder

(B) Amount of Monthly Payments
Each of my imitial monthly paymenis will be in the amount of US $ 1,190.10 This
amount may change

(C) Monthly Payment Changes
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and
n the interest rate that [ must pay The Note Holder will determine my new interest rate and
the changed amount of my monthly payment in accordance with Section 4 of this Note

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Cbange Dates
The interest rate 1 will pay may change on the first day of January, 2008 , and may
change on that day every sixth month thereafter Each date an which my interest rate could
change 18 called a "Change Date "

(B) The Index
Begmning with the first Change Date, my interest rate will be based on en Index The
"Index" 1s the s1x month London Interbank Offered Rate ("LIBOR"), which is the average of
interbank offered rates for six-month US dollar-denominated deposits in the London
market, as pubhished in The Wall Street Journal The most recent Index figure available 45
days before each Change Date 13 called the "Current Index "

If the Index 15 no longer available, the Note Holder will choose a new index and adjust the
Margin described below The Note Holder will give me notice of these changes

(C) Calculation of Changes
Before cach Change Date, the Note Holder will calculate my new interest rate by adding
Six and 063/1000 percentage point(s) ( 6 063 %) (the "Margin"}to the Current
Index The Note Holder will then round the result of this addition (o the nearest onc-cighth
of one percentage pomnt (0 125%) Subject to the imits stated 1n Section 4(D) below, this
rounded amount will be my new interest rate until the next Change Date

The Note Holder will then determine the amount of the monthly payment thal would be
sufficient 1o repay the unpaid principal that I am expected to owe at the Change Daie in full
on 1/1/2057 at my new interest rate 1n substantially equal payments The result of this
calculation will be the new amount of my monthly payment

BALARM2 01/04/06 Page2of 4



B

(D) Limits on Interest Rate Changes

The nterest rate 1 am required lo pay at the first Change Date will not be greater than
11.450 %orlessthan 8 450 % Thereafter, my interest rale will never be increased or
decreased on any single Change Date by more than 1 500 percentage point(s) { One
and 500/1000 %) from the rate of nterest | have been paying for the preceding six
months In any event, my mterest rate will never be greater than 14,450 % and will
never belessthan 8 450 %

(E) Effective Date of Changes
My new interest rate will become effecuive on cach Change Date | will pay the amount of
my new monthly payment beginning on the first monthly payment date afier the Change
Date until the amount of my monthly payment changes again

(F) Notice of Changes
The Note Holder will deliver or mail to me such notice of any changes in my interest rate
and monthly payment as may be required by law The notice will include information
required by law 1o be given to me and also the title and telephone number of 8 person who
will answer any question I may have regarding the notice

EFFECT OF NOTE RIDER

The Note Rider contains the following provisions

"This Note Ruder modifies, amends and supplements the Note To the exient of any
inconsistency between the provisions of this Note Rider and the provisions of the Note, the
provisions of this Note Ruder shall prevail over and supersede the inconsistent provisions of
the Note Except as modified, amended or supplemented by this Note Rider, the Note shall
remain in full force and effect "

C  TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Until Borrower's initial interest rate changes under the terms described in Section A
above, Uniform Covenant 18 of the Security Instrument shall be [n effect as follows:

"Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest 1n the Property” means any legal or beneficial interest in the Property,
mcluding, but not limited to, those beneficial interests transferred 1n a bond for deed,
contract for deed, instaliment sales contract or escrow agreement, the ntent of which 1s the
transfer of title by Borrower at a future date 10 a purchaser

If all or any pan of the Property or any Interest in the Property 1s sold or transferred
(or 1f Borrower 13 not a natural person and a beneficial interest in Borower 15 sold or
transferred) without Lender's prior wnitten consent, Lender may require immediate payment
n full of all sums secured by this Security Instrument However, this option shall not be
exercised by Lender 1f such exercise 1s prohibited by Apphcable Law

If Lender exercises this option, Lender shall give Borrower notice of acceleration
The notice shall provide a period of not less than 30 days from the date the nonice 1s given 1n
accordance with Section 15 within which Borrower must pay all sums secured by this
Secunty Instrument [If Borrower fails to pay these sums prior to the expiration of this
period, Lender may invoke any remedies permitted by this Secunity Instrument without
further notice or demand on Borrower "

After Borrower's 1nitial interest rate changes under the terms described 1o Section A
above, Uniform Covenant 18 of the Security Instrument described in Section C.1.
above shall then cease to be 1n effect, and the provisions of Uniform Covenant 18 of the
Security [nstrument shall then be modified, amended and supplemented to read, in its
entirety, as follows:
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"Traosfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest in the Property" means any legal or beneficial interest in the Property,
including, but not himited to, those beneficial interests transferred 1 a bond for deed,
contract for deed, installment sales contraci or escrow agreement, the intent of which 1s the
transfer of title by Borrower at a future date (0 a purchaser

If all or any part of the Property or any Interest in the Property 1s sold or transferred
(or 1f Borrower 15 not @ natural person and a beneficial interest 1n Borrower 1s sold or
transferred) without Lender's prior wnitlen consent, Lender may require immediate payment
in full of all sums secured by this Secunty Instrument However, this option shall not be
excrcised by Lender if such exercise 1s prohibited by Apphicable Law  Lender also shall not
exercise this option 1f  (a) Borrower causes to be submitted to Lender information required
by Lender to evaluate the intended transferee as if a new loan were being made to the
transferee, and (b) Lender reasonably determines that Lender's secunty will not be impaired
by the loan assumption and that the nisk of a breach of any covenant or agreement in this
Secunty Instrument is acceptable to Lender

To the extent permitied by Applicable Law, Lender may charge a reasonable fee as a
condition to Lender’s consent to the loan assumption Lender may also require the transferce
lo sign an assumplion agreement that 1s acceptable to Lender and that obhgates the
transferee 10 keep all the promises and agreements made in the Note and in this Secunty
Instrument Borrower will continue to be obligated under the Note and this Secunty
Instrument unless Lender releases Borrower in wnting

If Lender exercises the option to require immediate payment n full, Lender shall give
Borrower notice of acceleraion  The notice shall provide a period of not less than 30 days
from the date the notice 1s given in accordance with Section 15 within which Borrower must
pay all sums secured by this Secunty Instrument  If Borrower fails to pay these sums prior
to the expiration of this penod, Lender may invoke any remedies permitted by this Secunity
Instrument without further notice or demand on Borrower "

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained m this
Adjustable Rate And Balloon Payment Rider.

(Seal) (Seal)

MARIA BERGLUND - Borrower - Borrower
(Seal) (Seal)

- Borrower « Borrower

(Seal) (Seal)

~ Borrower - Borrower

(Seal) (Seal)

- Borrower - Borrower
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201305280040

ELECTRONICALLY RECORDED

201305280040 1
05/28/2013 07:32 AM 14.00
SNOHOMISH COUNTY, WASHINGTON
When Recorded Return To:
Natienstar Mertgage LLC

C/ONTC 2100 AlL 19 Nerth
Pabn Harber, FL 34683

CORPORATE ASSIGNMENT OF DEED OF TRUST

FOR GOOD AND VALUABLE CONSIDERATION, the sufﬁcieél‘?' of which is hmﬂlz acknowg,eég.d. the
undersi, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.,, NOMI FOR
FREM INVESTMENT & LOAN, ITS SUCCESSORS AND ASSIGNS, WHOSE ADDRESS IS PO
BOX 2026, FLINT, MI, 48501, (J\SléNOR), by these presents does ccnvef. grani, assign, transfer and set
over the described Deed of Trust together with all interest secured thereby. all liens, and any rights due or 10
become due thereon 1o NATIO AR MORTGAGE LLC, WHOSE ADDRESS IS IGHLAND
DRIVE, LEWISVILLE, TX 75067 (469)549-2000

Said Deed of Trust Is dated 12/27/2006 and execuled MARIA BERGLUND and recorded in Book page
MMnstrif 200701100873 in the office of the Recorder of SNOHOMISH County, WA.

UNIT 605, BLDG B. GALLEON CONDOS, VOL. 38 PG40
Parcel [D #: 00669500260500

Dated this 24tk ‘.'E.C'I’Mg in the iur 2013
MORTGAGE EL RONIC ISTRATION SYSTEMS, INC,, AS NOMINEE FOR FREMONT
INVESTMENT & LOAN, ITS SUCCESSORS AND ASSIGNS

ARG A WITZIGM,
ASST. SECRETARY

All Authorized Signatories whose signatures appear above are employed by NTC and have reviewed this
document and supporting documentation prior 1o signing.

STATE OF FLORIDA COUNTY OF PINELLAS

The foregoing instrument was acknowledged before me on this 24th day of May in the year 2013, by Marguerita
Witzigman as ASST. SECRETARY for MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS
NOMINEE FOR FREMONT [NVESTMENT & LOAN, [TS SUCCESSORS AND ASSIGNS, who, as such
ASST. SECRETARY being authorized to do so, executed the foregoing instrument for the purposes therein
comtained. He/shefthey is (are) personally known 1o me.

Tonys L. Tejeca
@mmmsu:mm
February 25, 2017

Decument Prepared By: E.Lance/NTC, 2100 Alt. 19 Nerth, Palm Harber, FL 34683 (800)346-9152
NSDAV 20389046 - SugarBeet MIN 100194430010343534 MERS PHONE 1-888-679-6377 DOCR
T2413054911 [C] EFRMWAI
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BY WILL D. JENKINS, SECRETARY OF STATE.

LANE, POWELL, MOSS & MILLER
3800 RAINIER BANK TOWER
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SESSION LAWS, 1899.

be made to the proceedings concerning the sale; but
if the sale be confirmed, such proceeds shall be paid to
said party of course; otherwise they shall remain in
the custody of the clerk until the sale of the property
has been disposed of.

" Src. 7. Property sold subject to redemption, as above
provided, or any part thereof separately sold, may be
redeemed by the following persons, or their successors
in interest:

1. The judgment debtor or his successor in interest,
in the whole or any part of the property separately sold.

2. A creditor having a lien by judgment, decree or
mortgage, on any portion of the property, or any por-
tion of any part thereof, separately sold, subsequent in
time to that on which the property was sold. The per-
sons mentioned in sub-division two of this section are
termed redemptioners. _

Sec. 8. The judgment debtor or his successor in in-
terest, or any redemptioner, may redeem the property
at any time within one year after the sale, on paying
the amount of the bid, with interest thereon at the rate
of eight per cent. per annum to the time of redemption,

89

Redemption,
&89 e, 222>
S Wy

Who may
redeem,

together with the amount of any assessment or taxes |

which the purchaser or his successor in interest may
have paid thereon after purchase, and like interest on
such amount; and if the purchaser be also a creditor
having a lien, by judgment, decree or mortgage, prior
to that of the redemptioner, other than the judgment
under which such purchase was made, the amount of
such lien with interest.

SEc. 9. If property be so redeemed by a redemptioner,
another redemptioner may, within sixty days after the
last redemption, again redeem it from the last redemp-
tioner by paying the sum paid on such last redemption
with interest at the rate of eight per cent. per annum,
and the amount of any taxes or assessment which the
lagt redemptioner may have paid thereon after the re-
demption by him, with like interest on such amount,
and in addition thereto by paying the amount of any
liens, by judgment, decree or mortgage, held by said

Re-redemp-
tion.

o a
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be made to the proceedings concerning the sale; but
if the sale be confirmed, such proceeds shall be paid to
said party of course; otherwise they shall remain in
the custody of the clerk until the sale of the property
has been disposed of.
" Sec. 7. Property sold subject to redemption, as above Redemption.
provided, or any part thereof separately sold, may be (¢ (Rc. 223
redeemed by the following persons, or their successors 3o e
in interest: 76 %' ?}')
1. The judgment debtor or his successor in interest,
in the whole or any part of the property separately sold.
2. A creditor having a lien by judgment, decree or
mortgage, on any portion of the property, or any por-
tion of any part thereof, separately sold, subsequent in
time to that on which the property was sold. The per-
sons mentioned in sub-division two of this section are
termed redemptioners. .
Skc. 8. The judgment debtor or his successor in in- Whomey
terest, or any redemptioner, may redeem the property
at any time within one year after the sale, on paying
the amount of the bid, with interest thereon at the rate
of eight per cent. per annum to the time of redemption,
together with the amount of any assessment or taxes |
which the purchaser or his successor in interest may
have paid thereon after purchase, and like interest on
such amount; and if the purchaser be also a creditor
having a lien, by judgment, decree or mortgage, prior
to that of the redemptioner, other than the judgment
under which such purchase was made, the amount of
such lien with interest.
Sec. 9. If property be so redeemed by a redemptioner, féredemp-
another redemptioner may, within sixty days after the
last redemption, again redeem it from the last redemp-
tioner by paying the sum paid on such last redemption
with interest at the rate of eight per cent. per annum,
and the amount of any taxes or assessment which the
lagt redemptioner may have paid thereon after the re-
demption by him, with like interest on such amount,
and in addition thereto by paying the amount of any
liens, by judgment, decree or mortgage, held by said
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