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I. ISSUES 

1. Did the trial court properly admit defendant's prior trial 

testimony as an admission by party opponent and properly limit 

portions offered by defendant to those portions of the statement 

necessary to: explain the admitted evidence; place the admitted 

portions in context; avoid misleading the jury; and insure fair and 

impartial understanding of the evidence? 

2. Did witnesses express improper opinions on defendant's 

guilt? 

3. Did the trial court abuse its discretion in denying 

defendant's motion for mistrial for a de minimis violation of the 

court's order in limine regarding prior trials? 

4. Has defendant met his burden to establish prosecutorial 

misconduct: That the prosecutor's conduct was improper and 

prejudicial; that any prejudicial effect had a substantial likelihood of 

affecting the verdict; and was not cured by the court's instructions? 

5. Does the Cumulative error doctrine does apply where the 

errors are few and have little or no effect on the outcome of the 

trial? 

6. Was the trial court's imposition of an exceptional 

sentence an abuse of discretion when defendant's multiple current 
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offenses resulted in an offender score greater than nine resulting in 

a presumptive sentence identical to that which would be imposed if 

defendant had committed fewer current offenses? 

II. STATEMENT OF THE CASE 

A. FACTS OF THE CRIMES. 

John Patrick Blackmon, defendant, began having sexual 

contact with his 13 year old daughter, LB., sometime between 

September 2007 and August 2008. The first incident occurred in 

the living room. LB. was sitting in a chair with her father watching 

TV; her mother and younger brother and sister had gone to bed. 

Defendant put his hand down the front of I.B.'s shorts and began 

rubbing her genitalia on top of her underwear. He asked her if it felt 

good and when she said "yes," he asked her to take off her 

underwear. After LB. removed her underwear defendant put his 

hand down the front of her shorts and began rubbing the lips of her 

vagina. Defendant again asked LB. how it felt. When he stopped 

defendant told LB. to keep it between the two of them and not tell 

anyone. Defendant frequently engaged in similar behavior with his 
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daughter LB. prior to her fourteenth birthday both on the couch and 

in defendant's bedroom. RP1 303-312,329. 

Defendant continued to have sexual contact with LB. after 

she turned 14 years old, but prior to when she turned 16 years old. 

The sexual contact included several occasions when defendant 

performed oral sex on his daughter. The first time occurred in 

defendant's bedroom when he placed his mouth on her vagina. 

During the same time period defendant on several occasions put 

his penis between I.B.'s butt cheeks while lying next to her in bed. 

Defendant also had LB. fondle his genitals during the time period 

between her fourteenth and sixteenth birthdays. One incident 

involved having 1.8. masturbate defendant on his bed . RP 333-

339,348-355, 358-362. 

The sexual contact between defendant and his daughter 

ended shortly after LB. started her sophomore year of high school. 

She was an honor student and played varsity basketball, she was 

often exhausted from school, basketball and homework. LB. 

wanted to have a normal relationship with her father without the 

1 RP designates the five volume Verbatim Report of Proceedings, consecutively 
paginated 1-1043. Other Verbatim Report of Proceedings are deSignated by 
date, e.g., RP (7/1/14). 
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sexual activity and told defendant that she wanted the sexual 

activity to stop. RP 379-381,574. 

B. PROCEDURAL HISTORY. 

On January 27, 2012, defendant was charged by information 

was with one count 2nd Degree Child molestation, one count 3rd 

Degree Rape of a Child, and one count 1 sl Degree Incest. CP 299-

300. Before the case proceeded to trial on October 29,2012, three 

amended informations had been filed. CP 269, 289-295. The 

fourth amended information was filed on November 1, 2012. CP 

267-268. On November 5, 2012, the court found the jury was 

deadlocked on all counts and declared a mistrial. CP 288. 

On March 18, 2013, the fifth amended information was filed 

charging defendant with: Count I, 2nd Degree Child molestation; 

Count II , 2nd Degree Child molestation; Count III, 3rd Degree Rape 

of a Child; Count IV, 3rd Degree Child molestation; and Count V, 3rd 

Degree Child molestation. On March 18, 2013, the case proceeded 

to trial a second time. On March 26, 2013, the court found the jury 

was deadlocked on all five counts and declared a mistrial. CP 236-

264, State's Supplemental Clerks Papers _ (sub# 107, Jury 

Trial). 
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On July 1, 2013, the third trial commenced with motions in 

limine. RP (7/1/13) 1-198. The trial proceeded through July 15, 

2013, when the jury returned verdicts finding defendant guilty on all 

five counts. CP 142-146; RP (7/15/13) 1-6. 

On September 9, 2013, defendant was sentenced. The 

prosecutor's recommendation was for a standard range sentence 

with all counts to run concurrently. CP 23, 40; RP (9/9/13) 17-22. 

The court inquired about consecutive sentences under RCW 

9.94A.535(2)(c) and the prosecutor reiterated that the State's 

recommendation was for a standard range sentence with all counts 

served concurrently. RP (9/9/13) 22-24. 

The court sentenced defendant to 176 months total 

confinement: 116 months on count I; 116 months on count II; 60 

months for count III ; 60 months for count IV; and 60 months for 

count V; counts I-IV to run concurrently and count V to run 

consecutive to counts I-IV. The court found that the aggravating 

factors of the multiple counts and defendant's offender score 

established substantial and compelling reasons that justified an 

exceptional sentence above the standard range and ordered that 

count V be served consecutively to counts I-IV. CP 22-24, 34,40-

41; RP (9/9/13) 30-45; RP (9/10/13) 47-56. 
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Defendant timely appealed. CP 2-19. 

III. ARGUMENT 

A. THE TRIAL COURT PROPERLY ADMITTED DEFENDANT'S 
TESTIMONY FROM A PRIOR TRIAL AS AN ADMISSION BY 
PARTY OPPONENT AND PROPERLY LIMITED PORTIONS 
OFFERED BY DEFENDANT TO THOSE PORTIONS OF THE 
STATEMENT NECESSARY TO EXPLAIN THE ADMITTED 
EVIDENCE, PLACE THE ADMITTED PORTIONS IN CONTEXT, 
AVOID MISLEADING THE JURY, AND INSURE FAIR AND 
IMPARTIAL UNDERSTANDING OF THE EVIDENCE. 

Defendant argues that the trial court erred in allowing 

portions of his testimony from a prior trial to be introduced as 

evidence while limiting his right to have other portions admitted 

under the "rule of completeness." Appellant's Brief at 23-28. Under 

the rule of completeness, if a party introduces a statement, an 

adverse party may require the party to introduce any other part 

"which ought in fairness to be considered contemporaneously with 

it." ER 106; State v. Larry, 108 Wn. App. 894, 910, 34 P.3d 241 

(2001 ). However, "the trial judge need only admit the remaining 

portions of the statement which are needed to clarify or explain the 

portion already received ." Larry, 108 Wn. App. at 910. The trial 

court's decision regarding admission of evidence is reviewed for an 

abuse of discretion. State v. Simms, 151 Wn. App. 677, 692, 214 

P.3d 919 (2009) aff'd, 171 Wn.2d 244, 250 P.3d 107 (2011). The 

portions of the statement that the proponent seeks to admit must, of 
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course, be relevant to an issue in the case. Larry, 108 Wn. App. at 

910. 

Defendant's prior testimony was admissible under the 

hearsay rule. Admission of a "party's own statement" is exempt 

from exclusion as hearsay under admission by a party opponent. 

ER 801(d)(2)(i)-(ii). Self-serving admissions of a party are not 

admissible as an exception to the hearsay rule. State v. Stubsjoen, 

48 Wn. App. 139, 147,738 P.2d 306 (1987); Marin, 669 F.2d at 84. 

"An admission is not binding on the party-he is permitted at trial to 

explain or deny the admission, or introduce evidence to the 

contrary." Lodis v. Corbis Holdings, Inc., 172 Wn. App. 835, 859, 

292 P.3d 779 (2013). 

Finding that ER 106 "is substantially the same as Federal 

Rule 106" the court in Larry applied the test set forth in United 

States v. Velasco, 953 F.2d 1467, 1475 (7th Cir., 1992). Under that 

test "a trial judge need admit only that evidence which qualifies or 

explains the evidence offered by the opponent." Id. Once 

relevance has been established, the court determines whether the 

offered portions of the statement are necessary to: 1) explain the 

admitted evidence; 2) place the admitted portions in context; 3) 

avoid misleading the trial of fact; and 4) insure fair and impartial 
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understanding of the evidence. Larry, 108 Wn. App. at 910, citing 

Velasco, 953 F.2d 1467, 1475. 

Prior to the third trial, the prosecutor gave notice of intent to 

use portions of defendant's testimony from his first trial.2 

Defendant's initial response was a request that defendant's prior 

testimony be admitted in its entirety, pursuant to ER 106. CP 184-

185; RP (7/1/13) 6-7. When the prosecutor suggested that reading 

the entire transcript of defendant's prior testimony would be the 

easiest way to accommodate both parties' interests, defendant 

objected, arguing that there were portions that he wanted kept out. 

RP 499-500. The trial court addressed the portions of defendant's 

prior testimony that the parties wanted read to the jury.3 

Defendant requested thirteen portions of the transcript be 

read to the jury. The court considered whether the portions 

requested by defendant were necessary to: explain the portions 

the prosecutor wanted read into evidence; place the portions the 

prosecutor wanted read in context; avoid misleading the jury; and 

insure fair and impartial understanding of the evidence. RP 782-

2 See SCP 305-384; the 79 page transcript of defendant's prior testimony from 
November 1 and 2, 2012. 

3 Appendix A contains copies of the 69 pages of the transcript where portions 
were either read, or requested by defendant to be read, as testimony. The pages 
are redacted to show which portions were read and which portions were 
requested by defendant. 
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808. The court ruled that if the prosecutor chose to read some 

portions of defendant's prior testimony, then other relevant portions 

necessary to clarify or explain the portions that were introduced 

would also be included. RP 818-833, 864-868. The trial court 

"need only admit the remaining portions of the statement which are 

needed to clarify or explain the portion already received." Simms, 

151 Wn. App. at 692; Larry, 108 Wn. App. at 910. "The 

completeness doctrine does not ... require introduction of portions 

of a statement that are neither explanatory of nor relevant to the 

admitted passages." United States v. Marin, 669 F.2d 73, 84 (2d 

Cir. 1982). The appellate court will not disturb admission of 

redacted statements absent an abuse of the trial court's sound 

discretion. Larry, 108 Wn. App. at 910. Because defendant 

objected to admitting the entire transcript as evidence, argument is 

limited to the portions requested by defendant that the trial court 

denied. 

The trial court permitted all but five of the portions requested 

by defendant to be read to the jury.4 The first portion defendant 

requested that was not read to the jury pertained to defendant's 

4 Defendant's request included 557 lines of the transcript; 428 of the lines 
requested by defendant were read as testimony_ 
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education and military experience. SCP 306-307; Appendix A, 

page 1 line 14 through page 2 line 9. Defendant's reason for 

requesting this portion was to show that defendant was nervous, 

and to explain defendant's statement, "She was the financial 

provider and I was Mr. Mom," and portions offered by the 

prosecutor referring to Jenifer's and defendant's marriage. RP 783-

787. The trial court permitted the four lines, page 1 lines 18 

through 21, to be read, but denied the rest finding that it did not 

make any of the portions offered by the prosecutor more complete. 

RP 818-819. 

The second portion pertained to how defendant met Jenifer, 

that both he and Jenifer had previously been married, and when 

they were married. SCP 308-309; Appendix A, page 3 line 9 

through page 4 line 12. Defendant's reason for requesting this 

portion was that it related to defendant's and Jenifer's marriage and 

showed how their marriage started. RP 787-789. The trial court 

denied reading this portion finding that it did not make any of the 

portions offered by the prosecutor more complete or fair. RP 819. 

The next portion pertained to when defendant spoke to 

police on January 6, 2012, and agreed to leave the family 

residence for the day. SCP 339-341; Appendix A, page 34 line 23 
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through page 36 line 18. Defendant's reason for requesting this 

portion was that the prosecutor offered portions relating to 

defendant's behavior earlier on January 6. RP 791-792, 820-821 . 

The trial court denied reading this portion finding that the 

prosecutor was not offering portions regarding defendant's 

interaction with the police on January 6; reading this portion was 

not necessary to put the portions offered by the prosecutor in 

context; and not reading this portion was not unfair or misleading. 

RP 820-821. 

The next portion pertained to condoms, whether defendant 

and Jenifer ever had anal sex, and defendant's feelings about anal 

sex. SCP 344-345; Appendix A, page 39 line 13 through page 40 

line 22. Defendant's reason for requesting this portion was that it 

related to portions offered by the prosecutor regarding condoms 

and the lack of sex between defendant and Jenifer. RP 796-797. 

The trial court permitted the portion from page 39 line 13 through 

page 40 Iine18 to be read finding the portion regarding condoms 

and anal sex related to portions offered by the prosecutor. The trial 

court denied reading the four lines, page 40 lines 19 through 22, 

finding that defendant's feelings about sodomy were not necessary 

11 



to explain or complete the portions offered by the prosecutor. RP 

821-822. 

The last portion pertained to defendant's denial that he 

committed the crimes. SCP 350-351; Appendix A, page 45 line 18 

through page 46 line 25. Defendant's reason for requesting this 

portion was that it would be supremely unfair to let the jury know 

that he testified previously and leave them with the impression that 

he may have admitted the offenses during that testimony. RP 798-

800. The admitted portions did not contain a confession by 

defendant. RP 799-800. The trial court denied reading this portion 

finding that the portions the prosecutor was offering to read did not 

contain an admission by defendant that he committed any of the 

offenses. RP 822-824. 

Defendant also argues that by not allowing his prior 

testimony to be read into evidence in its entirety, specifically his 

denial that he committed the crimes, the trial court violated his 

rights under the Fifth, Sixth and Fourteenth Amendments to the 

United States Constitution and Article 1, sections 3, 9 and 22 of the 

Washington State Constitution . Appellant's Brief at 24-28. 

Defendant never made a confession. To the contrary, the defense 

theory was that LB . "decided to tell a very terrible lie about her 
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father." RP 990. Defendant's reliance on federal cases in support 

of this argument is misplaced. 

In Glover, while noting that the trial judge "should be 

sensitive to the defendant's right to present evidence on his own 

behalf, as well as his right not to testify," the court concluded that 

the trial judge "did not abuse his discretion in denying Glover's 

request to admit the entire transcript of his testimony from his first 

trial into evidence at his retrial, and that the judge's ruling did not 

deprive Glover of his right to a fair trial." United States v. Glover, 

101 F.3d 1183, 1192 (7th Cir. 1996), rev'd on other grounds, 531 

U.S. 198, 121 S.Ct. 696, 148 L.Ed.2d 604 (2001). Here, the trial 

court considered defendant's right to either testify or not testify. RP 

805-808, 811-818. 

In Sutton, the court found that the "excluded statements 

would have partially rebutted the government's use of the 

recordings, and were relevant to [his] defense." United States v. 

Sutton, 801 F.2d 1346, 1370 (D.C. Cir. 1986). After considering the 

defendant's right not to testify, the court determine that the error in 

excluding the statements did not substantially prejudice the 

defendant's right to a fair trial. lQ. at 1371. Here, defendant has 
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not shown how the excluded portions of his the statements 

substantially prejudiced his right to a fair trial. 

In Marin the court held that the "completeness doctrine," did 

not require introduction of portions of a statement that are neither 

explanatory of nor relevant to the admitted passages. United 

States v. Marin, 669 F.2d 73, 85 (2d Cir. 1982). The court 

specifically found that the question of whether the defendant's Fifth 

Amendment rights had been implicated was not before the court. 

kL. at 85 n.6. 

In Walker, the court found that "most of Walker's excluded 

testimony did qualify for admission under Fed.R.Evid. 106" and that 

"the Government's incomplete presentation may have painted a 

distorted picture of Walker's prior testimony which he was 

powerless to remedy without taking the stand." United States v. 

Walker, 652 F.2d 708, 713 (7th Cir. 1981). Here, the excluded 

testimony did not qualify for admission under ER 106. The trial 

court denial of defendant's request to have portions of the transcript 

of his testimony from his first trial read into evidence at this trial was 

not an abuse of discretion and did not deprive defendant of his right 

to a fair trial. 
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B. WITNESSES DID NOT EXPRESS IMPROPER OPINIONS ON 
DEFENDANT'S GUILT. 

For the first time on appeal defendant raises the issue that 

Officer Allen and Detective Shackleton were allowed to express 

their opinions of defendant's guilt. Appellant's Brief at 28-30. "As a 

general rule, appellate courts will not consider issues raised for the 

first time on appeal." RAP 2.5(a). Opinion testimony is testimony 

that is "based on one's belief or idea rather than on direct 

knowledge of facts at issue." Saunders, 120 Wn. App. at 811, 

citing State v. Demery, 144 Wn.2d 753, 760, 30 P.3d 1278 (2001). 

"The fact that an opinion encompassing ultimate factual issues 

supports the conclusion that the defendant is guilty does not make 

the testimony an improper opinion on guilt." State v. Heatley, 70 

Wn. App. 573, 579, 854 P.2d 658 (1993). Here, Officer Allen 

testified regarding his response to a 911 call on January 6, 2012, 

involving a teenage girl hiding in the bushes. Officer Allen's 

testimony was not an improper opinion on guilt. Rather, his 

testimony was based on his direct observation and knowledge of 

facts he observed . 

On January 6, 2012, defendant picked LB. up from school 

and drove her home to discipline her for continuing to have contact 
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with her friends at school. On the way home defendant was yelling 

at LB. and poked her in the head with his finger. Defendant called 

Jennifer and told her to pick up the younger children and take them 

somewhere so they would not witness LB. being disciplined. LB . 

heard this phone calland began "freaking out" because she did not 

know what was going to happen when she got home. When they 

arrived home defendant told LB. to go into his bedroom. She asked 

if he was going to kill her and he replied that she could consider 

herself dead. LB. panicked and ran out of the house. She knocked 

on a neighbor's door and told the man she needed to come in. The 

man lived alone and told her to hide in the bushes while he 

contacted the woman next door and called the police. The police 

contacted LB. and asked her why she ran. LB . was hysterical and 

had difficulty talking; she concluded that the police were not going 

to help her; she did not say anything about the sexual activity with 

her father. RP 411-419. 

1. Officer Allen's Testimony. 

Officer Allen testified that he contacted the reporting party 

and learned that the girl was in the neighbor's house. Officer Allen 

was asked: 
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a Tell us what you remember of your first 
impressions when you walked into the living 
room and saw her? 

A I remember a very scared teenage girl who 
was sitting on the couch. She was all curled 
up into a ball and kind of like something that 
we commonly associated with defensive 
posture. 

So her legs were pulled up; her arms were 
pulled into her sleeves; she was crying into her 
arms, wasn't looking around. Just crying a lot. 

RP 735-737. Defendant did not object to this testimony at trial. 

When a party fails to object to testimony, the party does not 

preserve for review any alleged error in admitting the testimony. 

State v. Hodges, 118 Wn. App. 668, 673, 77 P.3d 375 (2003). 

More importantly, Officer Allen's testimony was based on his direct 

knowledge of facts he observed, it was not an improper opinion on 

guilt. 

2. Detective Shackleton's Testimony. 

Detective Shackleton was the lead investigating officer in 

this case. At the beginning of her testimony the prosecutor asked: 

a Do you remember how it was that you became 
involved in an investigation focusing on John 
Blackmon? 

A Yes. 

a Tell us how that happened? 

A I received a call from Mark Froland, who is an 
Edmonds Officer, and he said that his 
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daughter's friend had told his daughter that she 
had been molested by her father. 

RP 839. The following testimony ensued: 

a So instead of this coming to you through a 
patrol officer referral or your sergeant 
assigning to you, this came directly from Mark 
Froland from what you can remember? 

A Yes. 

a Is he an officer that you had worked with on 
previous occasions? 

A No, not that I knowof. 

a Did you even know who he was before he 
called? 

A No. 

a Did he identify himself to you as a fellow law 
enforcement officer when he called? 

A Yes. 

a And was it explained to you that he was calling 
about essentially a personal matter, not 
something that he was working on in a 
professional capacity? 

A Yes. 

RP 839-840. Defendant did not object to this testimony at trial. 

A claim of error may be raised for the first time on appeal if it 

is a "manifest error affecting a constitutional right." RAP 2.5(a)(3); 

State v. McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251 (1995); 

State v. Scott, 110 Wn.2d 682, 686-687, 757 P.2d 492 (1988); 

State v. Lynn, 67 Wn. App. 339, 342, 835 P.2d 251 (1992). 

Improper opinions on guilt invade the jury's province and thus 
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violate the defendant's constitutional right to a jury trial. State v. 

Hudson, 150 Wn. App. 646, 656, 208 P.3d 1236 (2005); State v. 

Dolan, 118 Wn. App. 323, 329, 73 P.3d 1011 (2003). However: 

Admission of witness opinion testimony on an ultimate 
fact, without objection, is not automatically reviewable 
as a "manifest" constitutional error. "Manifest error" 
requires a nearly explicit statement by the witness 
that the witness believed the accusing victim. 
Requiring an explicit or almost explicit witness 
statement on an ultimate issue of fact is consistent 
with precedent holding the manifest error exception is 
narrow. 

State v. Kirkman, 159 Wn.2d 918, 936,938,155 P.3d 125 (2007). 

Detective Shackleton's testimony was not a nearly explicit 

statement that she believed the accusing victim, nor did she 

express her opinion on defendant's guilt. Rather, Detective 

Shackleton's testimony regarding the call from Mark Froland was 

made to explain how she became involved in the investigation, not 

to assert the truth of statements made by Mark Froland, his 

daughter or his daughter's friend. Washington Courts recognize 

that an out-of-court statement may properly be admitted, not for the 

truth for the matter asserted, but to explain why an officer 

conducted an investigation. 

When a statement is not offered for the truth of the 
matter asserted but is offered to show why an officer 
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conducted an investigation, it is not hearsay and is 
admissible. 

State v. Iverson, 126 Wn. App. 329, 337, 108 P.3d 799 (2005). 

Out-of-court statements may also be admitted to explain how an 

investigation came to center on a defendant specifically. 

The challenged statement [a telephone call from an 
individual who provided defendant's name] was not 
hearsay. It was not offered for the truth of what the 
caller said; rather, it is clear when viewed in context 
that the testimony was offered to establish why the 
detective acted as he did. 

State v. Post, 59 Wn. App. 389, 394-395, 797 P.2d 1160 (1990). 

Out-of-court statements have also been admitted to explain certain 

events and steps taken by the detective in the investigation of an 

already known crime. "The State did not offer [the] statements to 

prove what the cardholders had said, but to show how [the 

detective] conducted his investigation. The evidence was not 

hearsay." State v. Lillard, 122 Wn. App. 422, 437, 93 P.3d 969 

(2004). Here, if defendant had objected at trial to the admission of 

the out-of-court statement of Mark Froland, the court would have 

admitted the statements to explain Detective Shackleton 

involvement in the investigation. 

The court applies the "overwhelming untainted evidence" 

test to determine if the constitutional error was harmless. State v. 
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Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985); State v. Thach, 

126 Wn. App. 279, 312-313, 106 P.3d 782 (2005). The 

"overwhelming untainted evidence" test is met if the untainted 

evidence presented at trial is so overwhelming that it necessarily 

'leads to a finding of guilt. State v. Watt, 160 Wn.2d 626, 636, 160 

P.3d 640 (2007); Hudson, 150 Wn. App. at 656. The question is 

whether the facts to be proved by the testimony are reasonably 

subject to dispute. Watt, 160 Wn.2d at 639. In the present case, 

the untainted evidence satisfies the harmless error test. Because 

overwhelming evidence established the facts contained in Detective 

Shackleton's testimony, the admission was harmless beyond a 

reasonable doubt. Watt, 160 Wn.2d at 647. 

C. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
DENYING DEFENDANT'S MOTION FOR MISTRIAL FOR A DE 
MINIMIS VIOLATION OF THE COURT'S ORDER IN LIMINE 
REGARDING PRIOR TRIALS. 

Defendant argues that the trial court erred in denying his 

motion for a mistrial for violation of the court's ruling in limine 

excluding references to the prior trials. Appellant's Brief at 30-32. 

A trial court should a grant a mistrial "only when the defendant has 

been so prejudiced that nothing short of a new trial can insure that 

the defendant will be tried fairly." State v. Rodriguez, 146 Wn.2d 
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260,270,45 P.3d 541 (2002). Because the trial judge is in the best 

position to determine the impact of a potentially prejudicial remark, 

a trial court's decision to grant or deny a mistrial is reviewed for an 

abuse of discretion. State v. Escalona, 49 Wn. App. 251, 254-255, 

742 P.2d 190 (1987). A trial court's denial of a motion for mistrial 

will only be overturned when there is a 'substantial likelihood' that 

the error prompting the mistrial affected the jury's verdict. 

Rodriguez, 146 Wn.2d at 269-270. 

Here, defendant fails to show how he was prejudiced by the 

testimony, "I was in trial or, like a hearing like this for two weeks." 

Defendant moved in limine to exclude reference to the "prior 

mistrial." CP 184. In his motion, defendant recognized that during 

the trial the parties and witnesses would reference portions of prior 

testimony,5 and requested that "such references not explicitly 

mention the prior mistrial" but "simply refer to their testimony in a 

prior proceeding in this same case." CP 184. Defense counsel 

was asked, "do you object to the State getting into the fact that the 

5 The fact that witnesses had been previously been questioned, interviewed and 
testified in prior proceeding was a significant topic in this case. During the trial all 
but one of the witnesses was asked about testifying at prior court proceeding. 
RP24, 54, 59, 222, 237, 243, 326,471,473, 475, 478, 495, 544-546,554,564, 
566, 569, 570, 575, 582, 596, 598, 606, 616, 673-674, 693, 703-704, 71~ 755. 
Witnesses were also asked about prior interviews and questioning. RP 297, 307, 
330,466, 530, 542, 562,568,604,703-704. 
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child has testified at two trial?" Counsel replied, "Yes, at this point, 

based on what I know now, I don't think it's relevant and 

speculation about it is prejudicial." The court ruled, "Then trials 

won't be mentioned ." RP 27. 

During cross examination LB. was questioned about and 

shown transcripts of her interviews and prior testimony sixteen 

times. RP 466, 471, 473, 475, 478, 495, 530, 542, 544-546, 554, 

562, 564, 566, 568, 569, 570. On I.B.'s third day of testifying, 

defense counsel challenged the credibility of a statement 1.8. had 

written on May 1, 2013, that she testified against her father for two 

weeks. RP 544-546. LB. was shown the statement and defense 

counsel specifically asked, "So this was a statement that you wrote 

between the second time you testified and this time, the third time 

that you've testified; right? RP 544. 

On re-direct the prosecutor asked LB. about the statement, 

her answers to defense counsel's questions, and what she meant 

by her statement that she testified for two weeks straight. She 

replied, "I was meaning that I was in trial or, like a hearing like this 

for two weeks." RP 582-583. Defendant did not object at the time, 

but rather, during the morning recess moved for a mistrial. RP 591-

592. The trial court found that there were not sufficient grounds for 
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a mistrial. Since defense counsel had repeatedly asked LB. about 

prior testimony it was clear to the jury that there had been hearings 

prior to this trial; there was no suggestion of the result of any prior 

trial; and the single use of the word "trial" was de minimis. The 

court denied the motion for mistrial. RP 592-596. 

To determine whether a trial irregularity deprived a 

defendant of a fair trial, a reviewing court considers the following 

factors: "(1) the seriousness of the irregularity, (2) whether the 

statement in question was cumulative of other evidence properly 

admitted, and (3) whether the irregularity could be cured by an 

instruction to disregard the remark, an instruction which a jury is 

presumed to follow." Escalona, 49 Wn. App. at 254. While a 

violation of an order in limine is considered a serious trial 

irregularity, not all violations of orders in limine are held to be so 

serious as to deprive the defendant of a fair trial. State v. 

Thompson, 90 Wn. App. 41, 46-47, 950 P.2d 977 (1998) (remark 

"was sufficiently serious because it violated a motion in limine," but 

"not so egregious as to deny ... a fair trial"); State v. Condon, 72 

Wn. App. 638, 648-650, 865 P.2d 521 (1993). (remarks violating 

the motion in limine that the defendant had been in jail had the 

potential for prejudice, but were not so serious to warrant a 
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mistrial). Claims of prejudice are reviewed "against the backdrop of 

all the evidence." Escalona, 49 Wn. App. at 254. 

Here, viewed in context of the entire record and against the 

backdrop of all the evidence, I.B.'s statement, "I was meaning that I 

as in trial or, like a hearing like this for two weeks" was not so 

serious as to deprive defendant of a fair trial. Defendant has not 

shown how he was prejudiced. The single use of the word "trial" 

was de minimis. The statement did not suggest the result of any 

prior trial. The statement was cumulative of other evidence before 

the jury that there had been hearings prior to this trial. While no 

curative instruction was given the remark was sufficiently vague 

about whether the statement referred to a trial or a hearing. The 

trial court did not abuse its discretion in determining that the 

statement was not so prejudicial as to deprive defendant of a fair 

trial. 

D. DEFENDANT HAS NOT MET HIS BURDEN TO ESTABLISH 
THAT THE PROSECUTOR'S CONDUCT WAS IMPROPER AND 
PREJUDICIAL; THAT ANY PREJUDICIAL EFFECT HAD A 
SUBSTANTIAL LIKELIHOOD OF AFFECTING THE VERDICT; 
AND WAS NOT CURED BY THE COURT'S INSTRUCTIONS. 

Defendant alleges that the prosecutor committed misconduct 

by: 1) eliciting testimony from M.F. that she found it hard to talk 

about what happened and see the defendant; 2) referring to a 
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document as a "trial transcript" after defense motion for a mistrial 

for the statement "in trial or, like a hearing like this" had been 

denied; and 3) telling the jury in rebuttal closing argument that their 

choice was to find the state's witnesses were lying or the defendant 

guilty. Appellant's Brief 32-38. Defendant did not object to any of 

these statements at trial. When a party fails to object to testimony, 

the party does not preserve for review any alleged error in admitting 

the testimony. State v. Hodges, 118 Wn. App. 668, 673, 77 P.3d 

375 (2003). As a general rule, appellate courts will not consider 

issues raised for the first time on appeal. RAP 2.5(a). 

However, a claim of error may be raised for the first time on 

appeal if it is a "manifest error affecting a constitutional right". RAP 

2.5(a)(3); State v. McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251 

(1995); State v. Scott, 110 Wn.2d 682, 686-87, 757 P.2d 492 

(1988). An appellant must show actual prejudice in order to 

establish that the error is "manifest." State v. Contreras, 92 Wn. 

App. 307, 311, 966 P.2d 915 (1998). It is not enough for defendant 

to allege prejudice; actual prejudice must appear in the record. 

McFarland, 127 Wn.2d at 334. To show that he was prejudiced by 

the statements, defendant must show that the trial court would 

likely have sustained the objection if made. Id. Because no 
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objections were made, there exists no record of the trial court's 

determination of the issues in this case. "If the facts necessary to 

adjudicate the claimed error are not in the record on appeal, no 

actual prejudice is shown and the error is not manifest." 

McFarland, 127 Wn.2d at 333. Without an affirmative showing of 

actual prejudice, the asserted errors are not "manifest" and thus are 

not reviewable under RAP 2.5(a)(3). McFarland, 127 Wn.2d at 

334. 

The rule reflects a policy of encouraging the efficient 
use of judicial resources. The appellate courts will not 
sanction a party's failure to point out at trial an error 
which the trial court, if given the opportunity, might 
have been able to correct to avoid an appeal and a 
consequent new trial. 

Scott, 110 Wn.2d at 685. Defendant's challenge squarely confronts 

these procedural barriers. 

1. The Prosecutor's Conduct Was Not Improper Or Prejudicial. 

In a prosecutorial misconduct claim, the burden rests on the 

appellant to establish that the prosecuting attorney's conduct was 

both improper and prejudicial in the context of the entire record and 

the circumstances at trial. State v. Thorgerson, 172 Wn.2d 438, 

442,258 P.3d 43 (2011); State v. Fisher, 165 Wn.2d 727, 747, 202 

P.3d 937 (2009). The burden to establish prejudice requires proof 

that "there is a substantial likelihood [that] the instances of 
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misconduct affected the jury's verdict." Thorgerson, 172 Wn.2d at 

442-443, citing State v. Dhaliwal, 150 Wn.2d 559, 578, 79 P.3d 432 

(2003). The "failure to object to an improper remark constitutes a 

waiver of error unless the remark is so flagrant and ill-intentioned 

that it causes an enduring and resulting prejudice that could not 

have been neutralized by an admonition to the jury." Thorgerson, 

172 Wn.2d at 443, citing State v. Russell, 125 Wn.2d 24, 86, 882 

P.2d 747 (1994). Since the statements defendant complains about 

were not objected to at trial, they must be analyzed under the 

"enduring and resulting prejudice" standard. Russell, 125 Wn.2d at 

86. "Reversal is not required if the error could have been obviated 

by a curative instruction which the defense did not request." State 

v. Brown, 132 Wn.2d 529, 561, 940 P.2d 546 (1997); Russell, 125 

Wn.2d at 85. If a court determines the claim raises a manifest 

constitutional error, it may still be subject to harmless error 

analysis. State v. Kirkman, 159 Wn.2d 918, 927, 155 P.3d 125, 

130 (2007); McFarland, 127 Wn.2d at 333; State v. Lynn, 67 Wn. 

App. 339, 345,835 P.2d 251 (1992). 
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2. Witness' Testimony That She Found It Hard To Talk About 
What Happened and See The Defendant, Did Not Violate 
Defendant's Rights Under the Confrontation Clause. 

Defendant argues that by asking M.F., "Why is it that you are 

so upset now?" the prosecutor drew an adverse inference on 

defendant's exercise of his right to confront witnesses. Appellant's 

Brief at 34-36. The rights guaranteed under the Confrontation 

Clause include the right to have the witness physically present, to 

have that testimony offered under oath and subject to cross 

examination, and to provide the trier of fact with an opportunity to 

observe the demeanor of the witness. State v. Foster, 135 Wn.2d 

441, 456, 957 P.2d 712 (1998), citing Maryland v. Craig, 497 U.S. 

836, 845-846, 110 S.Ct. 3157, 3163, 111 L.Ed.2d 666 (1990). 

Indeed, a primary interest secured by the Confrontation Clause is 

the right of cross-examination, the "principal means by which the 

believability of a witness and the truth of his testimony are tested." 

State v. Martin, 171 Wn.2d 521, 536, 252 P.3d 872 (2011), quoting, 

Foster, 135 Wn.2d a 456. Here, the witness was present, testified 

. under oath, was subject to cross examination by defendant, and the 

jury had opportunity to observe the witness' demeanor. 

Cross examination of M.F. began with the following colloquy: 

Q Are you okay? 
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A I'm okay. 

Q Do you want to take a short break? 

A I think I'll be fine. Thank you . 

Q It's pretty hard for you to be here today, huh? 

A Yes. 

Q And that's because John Blackmon is here? 

A Yes. 

Q You understand that he has to be here? 

A Yes. 

Q Okay. And this isn't the first time you've done 
this, is it? 

A No. 

Q You've testified before? 

A Yes. 

RP 23-24. The record clearly reflects that M.F. was having difficulty 

testifying. The record also demonstrates that defendant wanted to 

draw attention to her demeanor. In the context of the entire record 

and the circumstances at trial, the prosecuting attorney's question 

was neither improper nor prejudicial. Further, defendant has failed 

to show that M.F.'s answer engendered an incurable feeling of 

prejudice in the mind of the jury. 

3. The Prosecutor's Misstatement, "That's A Trial Transcript -
Excuse Me - A Transcript Of A Hearing" Was Not Misconduct. 

Defendant argues that the prosecutor's referring to a 

document as a "trial transcript" was prosecutorial misconduct. 
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Appellant's Brief at 36. In the context of the entire record and the 

circumstances at trial, the prosecuting attorney's misstatement was 

neither improper nor prejudicial. 

During cross examination defense counsel questioned LB. 

about her prior testimony regarding when the sheetrock was 

removed from the wall between the master bedroom and the 

kitchen. RP 492-496. Defense counsel asked LB.: 

Q You testified about the wall the first time you 
were in court in this case? 

A Yes. 

Q You were asked about that the last time you 
were in court on this case, right? 

A Yes. 

RP 495. Counsel then directed I.B.'s attention to Exhibit 64, a 

transcript of her prior testimony, and asked questions about her 

prior testimony. RP 495-496. 

On re-direct the prosecutor addressed I.B.'s prior testimony 

regarding the wall. RP 596-603. The prosecutor directed I.B.'s 

attention to Exhibit 64 and asked: 

Q That's a trial transcript - excuse me - a 
transcript of a hearing that occurred in October 
of 2012; is that correct? 

A Yes. 
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RP 596-597. The prosecutor instantly corrected his misstatement. 

Further, the statement was cumulative of other evidence before the 

jury that there had been testimony at other hearings prior to this 

trial. Defendant has failed to show, in the context of the entire 

record and the circumstances, how the prosecuting attorney's 

misstatement was improper or that the misstatement engendered 

an incurable feeling of prejudice in the mind of the jury. 

4. The Prosecutor's Statement During Rebuttal Closing 
Argument Was Neither Improper Nor Prejudicial. 

Defendant argues that it was prosecutorial misconduct to tell 

the jury in rebuttal closing argument that their choice was to find the 

state's witnesses were lying or the defendant guilty. Appellant's 

Brief 36-38. The prosecutor did not say the jury had to find 

witnesses were lying or the defendant was guilty. What the 

prosecutor actually said was: 

Ladies and gentlemen, it should be abundantly 
clear to you at this point, if it wasn't days ago, that 
through the presentation of the evidence in this case, 
you have been presented with two different options. 
Two very different options. 

Either this was an elaborate, brilliantly 
constructed and perfectly executed fabrication 
designed by [LB.] to get rid of her dad, and along the 
way enlisting the help of her mother and siblings and 
best friend and police officers, or it really happened. 
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RP 1021-1022. The prosecutor's statement focused on the 

credibility of 1.8 and the evidence presented; there was no 

reference to finding defendant guilty. 

Defendant did not object to the prosecutor's rebuttal closing 

argument. Where there is no objection to alleged misconduct 

during trial, "the defendant is deemed to have waived any error, 

unless the prosecutor's misconduct was so flagrant and ill 

intentioned that an instruction could not have cured the resulting 

prejudice." State v. Emery, 174 Wn.2d 741, 760-761, 278 P.3d 653 

(2012), citing State v. Stenson, 132 Wn.2d 668, 727, 940 P.2d 

1239 (1997). Nor did defendant request a mistrial. "The absence 

of a motion for mistrial at the time of the argument strongly 

suggests to a court that the argument or event in question did not 

appear critically prejudicial to an appellant in the context of the 

triaL" State v. Swan, 114 Wn.2d 613, 661, 790 P.2d 610 (1990). 

In a challenge to a prosecutor's statement during closing 

argument, the defendant bears the burden of establishing that the 

prosecutor's conduct was both improper and prejudicial. Emery, 

174 Wn.2d at 756; Stenson, 132 Wn.2d at 718. The defense has 

the burden of showing both the impropriety of the prosecutor's 

remarks and their prejudicial effect. State v. Guizzotti, 60 Wn. App. 
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289, 296, 803 P.2d 808, review denied, 116 Wn.2d 1026, 812 P.2d 

102 (1991). In analyzing prejudice, courts do not look at the 

comments in isolation, but in the context of the total argument, the 

issues in the case, the evidence, and the instructions given to the 

jury. Emery, 174 Wn.2d 762 n.13; State v. Yates, 161 Wn.2d 714, 

774,168 P.3d 359 (2007); State v. Brown, 132 Wn.2d 529, 561, 

940 P.2d 546 (1997). Remarks of the prosecutor, even if improper, 

are not grounds for reversal if they were invited or provoked by 

defense counsel and are in reply to defense counsel's acts and 

statements, unless the remarks are not a pertinent reply or are so 

prejudicial that a curative instruction would be ineffective. Russell, 

125 Wn.2d at 86 . Defendant's closing argument began by stating, 

"For various reasons [I.B.] decided to tell a very terrible lie about 

her father." RP 990. After reciting various reasons to doubt I.B.'s 

credibility, near the end of closing argument defendant stated, 

"[LB.] has decided this is a situation where lying is the right thing to 

do." RP 1019-1020. 

The prosecutor may attack a defendant's exculpatory theory. 

State v. Barrow, 60 Wn. App. 869, 872, 809 P.2d 209, review 

denied, 118 Wn.2d 1007 (1991). Moreover, closing argument is, 

after all, argument. In that context, a prosecutor has wide latitude 
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to draw reasonable inferences from the evidence and to express 

such inferences to the jury. Stenson, 132 Wn.2d at 727; Brown, 

132 Wn.2d at 568-569 (counsel may use dramatic rhetoric in 

arguing inferences supported by the evidence); State v. Harvey, 34 

Wn. App. 737, 739, 664 P.2d 1281, review denied, 100 Wn.2d 1008 

(1983) (counsel has latitude in closing argument to draw and 

express reasonable inferences from the evidence). If impropriety is 

present, reversal is required only if a substantial likelihood exists 

that the misconduct affected the jury's verdict, thereby depriving the 

defendant of a fair trial. State v. Finch, 137 Wn.2d 792, 839, 975 

P.2d 967 (1999); State v. Evans, 96 Wn.2d 1, 5, 633 P.2d 83 

(1981). The reviewing court must consider what would likely have 

happened if defendant had timely objected. Emery, 174 Wn.2d at 

762. Reversal is not required if the error could have been obviated 

by a curative instruction which the defense did not request. State v. 

Gentry, 125 Wn.2d 570, 640, 888 P.2d 1105 (1995). Defendant 

has not shown that the prosecutor's argument was improper. 

The standard of review is based on a defendant's duty to 

object to a prosecutor's allegedly improper argument. Emery, 174 

Wn.2d at 760. "Objections are required not only to prevent counsel 

from making additional improper remarks, but also to prevent 

35 



potential abuse of the appellate process." Emery, 174 Wn.2d at 

762, citing State v. Weber, 159 Wn.2d 252, 271-272, 149 P.3d 646 

(2006) (were a party not required to object, a party could simply lie 

back, not allowing the trial court to avoid the potential prejudice, 

gamble on the verdict, and then seek a new trial on appeal); Swan, 

114 Wn.2d at 661 (counsel may not remain silent, speculating upon 

a favorable verdict, and then, when it is adverse, use the claimed 

misconduct as a life preserver on a motion for new trial or on 

appeal). "An objection is unnecessary in cases of incurable 

prejudice only because 'there is, in effect, a mistrial and a new trial 

is the only and the mandatory remedy.''' Emery, 174 Wn.2d at 762, 

quoting State v. Case, 49 Wn.2d 66, 74, 298 P.2d 500 (1956). 

Under the heightened standard where there was no 

objection at trial, the defendant must show that (1) "no curative 

instruction would have obviated any prejudicial effect on the jury" 

and (2) the misconduct resulted in prejudice that "had a substantial 

likelihood of affecting the jury verdict." Emery, 174 Wn.2d at 760-

761, citing State v. Thorgerson, 172 Wn.2d 438, 455, 258 P.3d 43 

(2011). The reviewing court's focus is on whether any resulting 

prejudice could have been cured. "The criterion always is, has 

such a feeling of prejudice been engendered or located in the 
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minds of the jury as to prevent a [defendant] from having a fair 

trial?" Emery, 174 Wn.2d at 762, quoting Slattery v. City of Seattle, 

169 Wn. 144, 148, 13 P.2d 464 (1932). Defendant has failed to 

show that the prosecutor's comments engendered an incurable 

feeling of prejudice in the mind of the jury. 

Further, in the present case the court's instructions cured 

any potential prejudice stemming from the prosecutor's remarks. 

The statements and remarks by counsel are not evidence and 

should not be so considered. State v. Rice, 120 Wn.2d 549, 573, 

844 P.2d 416 (1993). The court may mitigate potential prejudice by 

so instructing the jury. Guizzotti, 60 Wn. App. at 296. Here, the 

trial court did instruct the jury: 

The attorney's remarks, statements and arguments 
are intended to help you understand the evidence and 
apply the law. They are not evidence. Disregard any 
remark, statement, or argument that is not supported 
by the evidence or the law as stated by the court. 

CP 149 (Jury Instruction 1, WPIC 1.02). The jury is presumed to 

follow the court's instructions. State v. Stein, 144 Wn.2d 236, 247, 

27 P.3d 184 (2001). Any potential prejudice from the prosecutor's 

statement was obviated by the court's instruction to the jury. 

Defendant has failed to show that the prosecutor's comments 

engendered an incurable feeling of prejudice that affected the jury's 
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verdict. The prosecuting attorney did not commit misconduct that 

constituted reversible error. 

E. THE CUMULATIVE ERROR DOCTRINE DOES NOT APPLY 
WHERE THE ERRORS ARE FEW AND HAVE LITTLE OR NO 
EFFECT ON THE OUTCOME OF THE TRIAL. 

Finally, defendant argues that his convictions should be 

reversed because "the reference to a prior trial, the opinion 

evidence at to guilt, the comment on the right to confrontation and 

the improper closing argument cumulatively denied" him a fair trial. 

Appellants Brief at 38-39. The cumulative error doctrine applies 

only when several trial errors occurred which, standing alone, may 

not be sufficient to justify a reversal, but when combined together, 

may deny a defendant a fair trial. State v. Weber, 159 Wn.2d 252, 

279, 149 P.3d 646, 660 (2006); State v. Hodges, 118 Wn. App. 

668, 673-674, 77 P.3d 375 (2003). The doctrine does not apply 

where the errors are few and have little or no effect on the outcome 

of the trial. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 

(2000). Defendant is entitled to a fair trial free from prejudicial 

error, not a trial totally free from error. State v. Fisher, 165 Wn.2d 

727, 746-747, 202 P.3d 937 (2009); State v. Evans, 96 Wn.2d 1, 5, 

633 P.2d 83 (1981); State v. White, 72 Wn.2d 524, 531, 433 P.2d 

682 (1967). 
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As discussed above, defendant has failed to show how each 

alleged instance of misconduct affected the outcome of his trial. 

Similarly, defendant has not indicated how the cumulative effect of 

these instances of alleged misconduct affected the outcome of his 

trial. Therefore, defendant's cumulative error doctrine claim fails in 

this case. 

F. THE TRIAL COURT'S IMPOSITION OF AN EXCEPTIONAL 
SENTENCE WAS NOT AN ABUSE OF DISCRETION WHEN 
DEFENDANT'S MULTIPLE CURRENT OFFENSES RESULTED 
IN AN OFFENDER SCORE GREATER THAN NINE. 

Defendant argues that the court's imposition of an 

exceptional sentence violated the Sentencing Reform Act and his 

right to due process. Appellant's Brief at 39-41. Here, the trial 

court did not err by imposing an exceptional consecutive sentence 

for count V. The court may impose an exceptional sentence when 

the number of current offenses results in the legal conclusion that 

the defendant's presumptive sentence is identical to that which 

would be imposed if the defendant had committed fewer current 

offenses. State v. Newlun, 142 Wn. App. 730, 743, 176 P.3d 529 

(2008). A sentencing judge does encroach on defendant's Sixth 

Amendment rights by finding facts necessary to impose 

consecutive, rather than concurrent, sentences for discrete crimes. 
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State v. Vance, 168 Wn.2d 754, 762, 230 P.3d 1055 (2010), citing 

Oregon v. Ice, 555 U.S. 160, 168, 129 S.Ct. 711, 717, 172 L. Ed. 

2d 517 (2009). 

An offender score is computed based on both prior and 

current convictions. RCW 9.94A.525(1). For the purposes of 

calculating an offender score when imposing an exceptional 

sentence, current offenses are treated as prior convictions. 

Newlun, 142 Wn. App. at 742. A defendant's standard range 

sentence reaches its maximum limit at an offender score of "9 or 

more." RCW 9.94A.510. Where a defendant has multiple current 

offenses that result in an offender score greater than nine, further 

increases in the offender score do not increase the standard 

sentence range. See State v. Alvarado, 164 Wn.2d 556,561-563, 

192 P.3d 345 (2008). A trial court may impose an exceptional 

sentence under the free crimes aggravator when "[t]he defendant 

has committed multiple current offenses and the defendant's high 

offender score results in some of the current offenses going 

unpunished." RCW 9.94A.535(2)(c); State v. France, 176 Wn. App. 

463, 468-469, 308 P.3d 812 (2013) review denied, 179 Wn.2d 

1015,318 P.3d 280 (2014). 
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An appellate court analyzes the appropriateness of an 

exceptional sentence by asking: (1) Are the reasons given by the 

sentencing judge supported by the record under the clearly 

erroneous standard? (2) Do the reasons justify a departure from 

the standard range under the de novo review standard? And (3) Is 

the sentence clearly too excessive or too lenient under the abuse of 

discretion standard? Alvarado, 164 Wn.2d at 560-561. The trial 

court has "all but unbridled discretion" in fashioning the structure 

and length of an exceptional sentence. France, 176 Wn. App. at 

470. The trial court's discretion to impose an exceptional sentence 

on all current offenses is triggered once the defendant has some 

current offenses going unpunished. Id. Here, the trial court clearly 

intended to impose an exceptional sentence of 176 months and 

had authority to do so, because defendant had current offenses 

going unpunished. 

Here, any four of defendant's convictions resulted in an 

offender score of 9. The fifth conviction increased his offender 

score to 12. Because the sentencing grid ends at 9, defendant's 

standard range stayed the same. Therefore, if the trial court had 

imposed a standard range sentence, one of defendant's current 

convictions would have gone unpunished. The trial court imposed 
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an exceptional sentence by making count V consecutive to the 

other counts under RCW 9.94A.535(2)(c). By imposing an 

exceptional sentence the trial court ensured that defendant did not 

receive a "free crime." State v. Brundage, 126 Wn. App. 55, 67, 

107 P.3d 742 (2005). 

An exceptional sentence may be imposed by a court without 

findings of fact by a jury when a current offense will go unpunished. 

Ice, 555 U.S. at 168; Vance, 168 Wn.2d at 762; Alvarado, 164 

Wn.2d at 561. 

The trial court may impose an aggravated exceptional 
sentence without a finding of fact by a jury under the 
following circumstances: 

*** 
The defendant has committed multiple current 
offenses and the defendant's high offender score 
results in some of the current offenses going 
unpunished. 

RCW 9.94A.535(2)(c). Here, the record supports the trial court's 

finding that a current offense would go unpunished if an exceptional 

sentence was not imposed. Under the clearly erroneous standard 

of review, substantial evidence supports the trial court's reason for 

the exceptional sentence. The reason justified a departure from the 

standard range. The trial court did not abuse its discretion when it 

imposed sentences of 116 months for counts I and II , second 
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degree child molestation, and 60 months for count III, third degree 

rape of a child, and 60 months for count IV, third degree child 

molestation, counts I-IV to run concurrently, and an exceptional 

sentence of 60 months for count V, third degree child molestation, 

to run consecutive to counts I-IV. Defendant's total confinement is 

176 months, 60 months above the top of his standard range. RCW 

9.94A.510. This exceptional sentence reflects defendant's 

convictions. Without the additional time, one of defendant's 

convictions would go unpunished, an unjust result. Brundage, 126 

Wn. App. at 68-69. Imposition of the exceptional sentence was not 

excessive. The trial court properly applied the "free crimes" 

doctrine. 

While notice is clearly required as to factors that go to the 

jury, defendant's argument that his state and federal right to due 

process were violated by the court's imposition of an exceptional 

sentence without notice is misdirected. When the statutory scheme 

is considered as a whole, notice is not required by the statutory 

provisions when the aggravating factor is based on prior criminal 

history. State v. Edvalds, 157 Wn. App. 517, 531, 237 P.3d 368 

(2010). RCW 9.94A.537(1) requires: 
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At any time prior to trial or entry of the guilty plea if 
substantial rights of the defendant are not prejudiced, 
the state may give notice that it is seeking a sentence 
above the standard sentencing range. The notice 
shall state aggravating circumstances upon which the 
requested sentence will be based. 

Here, the State did not request a sentence above the standard 

sentencing range. RP (9/9/13) 17-24. Further, RCW 9.94A.535 

specifically excludes prior convictions from the procedural 

requirements of RCW 9.94A.537. Edvalds, 157 Wn. App. at 531. 

Washington's exceptional sentencing system provided notice of the 

sentence defendant could receive. State v. Pillatos, 159 Wn.2d 

459,470,150 P.3d 1130 (2007). Additional process is not required 

for sentences based on prior convictions because the statute itself 

provides notice. Edvalds, 157 Wn. App. at 534. 

Defendant's reliance on State v. Siers, 174 Wn.2d 269, 274 

P.3d 358, 361 (2012) and State v. Shaffer, 120 Wn.2d 616, 620, 

845 P.2d 281 (1993) is misplaced . Neither case addressed an 

exceptional sentence based solely on the defendant's criminal 

history. In Siers the issue was whether an aggravating factor need 

to be charged in the information as an essential element. Siers 

was charged with two counts of assault in the second degree, 

including a deadly weapon enhancement on each count. Siers 

44 



received notice prior to trial of the State's intent to seek a "good 

Samaritan" aggravator on count II. The jury returned guilty verdicts 

on both counts of second degree assault, with a deadly weapon 

enhancement on each count, and also returned a special verdict on 

count II, finding that Siers had committed the assault while the 

victim was acting as a Good Samaritan. At sentencing, the State 

did not request an exceptional sentence on the Good Samaritan 

aggravator. However, the trial court did impose a sentence on that 

count which was at the high end of the standard range "in order to 

give some weight to the jury's finding of a good Samaritan 

aggravator." Siers appealed and the Court of Appeals reversed the 

conviction for count II concluding that "the State's failure to plead 

the Good Samaritan aggravator in the information functionally 

undermined the jury's verdict on the substantive crime of second 

degree assault." The State sought review. 174 Wn.2d at 272-273. 

The Court held that an aggravating factor is not the functional 

equivalent of an essential element, and, thus, need not be charged 

in the information. 174 Wn.2d at 276-277. 

The issue in Schaffer was the constitutional validity of a 

midtrial amendment to a charging document during the State's case 

adding an additional method of committing the offense. Schaffer 
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was charged with malicious mischief. At trial, prior to resting , the 

State amended the information to bring it into conformity with the 

evidence. The court found Schaffer guilty of third degree malicious 

mischief as charged in the amended information. Shaffer 

appealed. The Court of Appeals affirmed the conviction and the 

Supreme Court accepted review. 120 Wn.2d at 618-619. The 

Court held that the amendment was proper under article 1, section 

22 of our Constitution and affirmed Schaffer's conviction for 

malicious mischief. 120 Wn.2d at 623. 

Likewise, Defendant's reliance on Alleyne v. United States, 

133 S.Ct. 2151, _ U.S. _, 186 L. Ed. 2d 314 (2013) and 

Burrage v. United States, 134 S.Ct. 881, _ U.S. _, 187 L. Ed. 

2d 715 (2014) is also misplaced. Alleyne addressed the issue of 

whether the fact of brandishing a firearm, that increases the 

mandatory minimum, is an "element" that must be submitted to the 

jury. The Court found that the touchstone for determining whether 

a fact must be found by a jury beyond a reasonable doubt is 

whether the fact constitutes an "element" or "ingredient" of the 

charged offense. 133 S.Ct. at 2158. In holding that facts that 

increase mandatory minimum sentences must be submitted to the 

jury, the Court took care to note what its holding did not entail. 
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Our ruling today does not mean that any fact that 
influences judicial discretion must be found by a jury. 
We have long recognized that broad sentencing 
discretion, informed by judicial fact-finding, does not 
violate the Sixth Amendment. 

133 S.Ct. at 2163. 

In Burrage the issues were: Whether the defendant may be 

convicted under the "death results" provision (1) when the use of 

the controlled substance was a "contributing cause" of the death, 

and (2) without separately instructing the jury that it must decide 

whether the victim's death by drug overdose was a foreseeable 

result of the defendant's drug-trafficking offense. 134 S.Ct. at 886. 

The Court found that because the "death results" enhancement 

increased the minimum and maximum sentences to which Burrage 

was exposed, it is an element that must be submitted to the jury 

and found beyond a reasonable doubt. 134 S.Ct. at 887. The court 

held that, 

at least where use of the drug distributed by the 
defendant is not an independently sufficient cause of 
the victim's death or serious bodily injury, a defendant 
cannot be liable under the penalty enhancement 
provision of 21 U.S.C. § 841 (b)(1 )(C) unless such use 
is a but-for cause of the death or injury. 

134 S. Ct. at 892. The case did not address the issue of judicial 

discretion in the imposition of an exceptional sentence based on 

the defendant's criminal history. 
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IV. CONCLUSION 

For the reasons stated above, defendant's convictions and 

sentence should be affirmed. 

Respectfully submitted on June 2, 2014. 

MARK K. ROE 
Snohomish County Prosecuting Attorney 

By: 
L, WSBA #18951 

eput ecuting Attorney 
Attorney for Respondent 
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10 A 

11 know·, i ,f there was rebel Ii ous, ret.iI·l. ia-t ion.- ·gr- .,' 

12d-is·ebedie-nce-.. --.If .. --y.Qu-foug-trt.ms- .orsqbl-i-r:m-e-d -a-r---<*I-R-d .. -a 

1 3 lot, my-s-e-I-f:..-a-r--J-e-A-i..:f-e r, -t-R-eA---.t;.t:l-&r-e--·w-a-s-a---9-F-ea-k· ---and- ' 

1 4 yo bJ -g-G-t-....a.rl--e.x.u-a--tw-O-G..r:.a-e.k.s . 

15 Q And die that stop at a-ny-p-a-r-t.-i---G-u--l-a-r-1:-Hne--wh-en----l-vy 

16 got older? 

17 A .. Not t;hat I reca I ~ ..... 

18 Q 

~!:: 
Okay. We've heard a lot about inter~€t-~ofls_betweeA 

you and I vy on the dates i r:l -J~nu-a-!=-y-. -but let's go 

back to the summer and fal I of 2011. Okay. 
', ' I 
lL i 
'J,-;I 21 A 

"'-' I 
i 

Okay. 

\ 22 Q Was anything going on with Ivy that required your 
,.~J ; 

I 23 , intervention? 
""" ! 

iJJ ! 24 
t I 

A Summer, fall 2011. mean, there was -- basically 

" 
\ 25 she had a friend, you know. that she had befriended. 

---
e~ 
11 
ill 

\ 
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1 Q 

2 A 

3 Q 

4 A 

And who was that? 

That was Maddy Froland. 

Okay. And what happened as a result of that? 

We I I, like I started lett i ng her - - Maddy Fro I and 

5 would come over to the house; she would go over to 

6 Maddy Froland's house. She had a couple other 

7 friends, the Halacoa (phonetic spel I ing) twins. She 

8 would go over to their place. She actually spent 

9 the night over there. But whenever she befriended 

10 Maddy, Maddy was over at the house one time. and she 

11 

12 

13 

basically -- you know. we talked and changed. And 

I ike Maddy. There's nothing I have against Maddy. 

It's just that she wasn't being responsible. and 

14 don't think she was being a leader in a certain 

15 

16 

17 a 
18 

19 A 

incident which created her to get on a no-contact 

list. 

And that sounds pretty strict, no-contact I ist. Is 

that something you did with your other chi Idren? 

I did it with Zack. It actually helped Zack through 

20 the bul lying issue. and he was talked into stealing 

21 

22 Q Okay. That's enough. Mr.-8+8ckmon. You know the 

23 footbal I game we've been talking about? 

24 A Yes. 

25 Q 
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1 was that? 

2 A 

3 Q 

4 A 

5 Q 

September 30th. 

That would be 2011? 

Yes. 

What happened? Wei I, no, let me start. Where was 

6 the game? 

7 A 

8 Q 

The game was at Arl ington. 

Okay. And did you drive? 

9 A Yes. 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

And who was with you? 

Zack - - Zechar i ah. Ivy, and Maddy Fro I and, 

Had you been to other footbal I games? 

Yes. 

And this was who playing who? 

Arl ington and Lake Stevens away. 

Did you enj oy those out i ngs? 

Yes. 

Did something happen that you witnessed that evening 

19 that caused you to put Maddy on the no-contact list? 

20 A Yes. 

21 Q Okay. Tel I us what you observed. First tel I us 

22 what you observed then -- briefly, and then 1'1 I ask 

23 you more questions. 

24 A Okay. A I I right. Bas i ca I I Y I got - - Zack wanted 

25 some hot chocolate. So I was heading to the, wha~'s 
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1 it cal led. booth. you know. where they have al I the 

2 food and the candy. 

3 Q Concession? 

4 A Concession stand. Yeah. thanks. 

5 ~Q~--~S+I~oww~d~oAA~~'n~. 

6 A So I passed Maddy and my daughter. And there were 

7 this group of boys standing around them, and one of 

8 the boys was on the backside of Maddy gyrating on 

9 her backside. And there was another one on the side 

10 of her doing the same thing. And they were wiggling 

11 money around in her face doing that. 

J2 Q 

13 A 

14 Q 

15 

16 A 

17 

18 Q 

19 A 

What do you mean. I ike gyrating? 

I mean they were I. ike dry humping her. 

How far away from that group were you when you saw 

that? 

We I I. I was actua I I Y - - I got lack and I wa I ked by, 

and I walked by. and I seen it in passing. 

What did you do after you saw that? 

When I seen it I just said Hey. guys. knock that 

20 stuff orf. 

21 a To everybody? 

22 A Yes . I sa i d. It' S i nappropr i ate . stopped right 

23 there and sa i d, It's i nappropr i ate. And I sa i d. 

24 Knock that stuff off. 

25 Q Did you say anything to Maddy? 
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1 A I said something to Maddy. They walked away for a 

2 brief moment. and I said, Tel I them I'm your dad . 

3 And just. you know, It's not acceptab Ie. 

4 And. you know. she's I ike. Okay. you know. And 

5 she went back to talking to them. Because to me it 

6 wasn't a big deal at first. You know when I first 

7 

8 Q 

9 A 

10 

11 Q 

12 A 

13 

14 

15 

16 

17 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

seen it. just wanted to correct it. That was it. 

Okay. Did you correct it? 

WeI I went and got hot chocolate. and on the walk 

back they're pull ing the same thing. 

Did you say anything then? 

just to I d them bas i ca I I y. I sa i d, I to I d you once. 

said if you guys keep this up. I said you're not 

going to be socializing with my daughter. I said 

people that do this, I said, you know, you can't 

you can't social ize. You know, she's a leader. You 

guys got to be a leader. and it's inappropriate. 

Who's a leader? 

Ivy Jordan is a leader. 

I don't know if it's relevant, but who won the game? 

We won the game. Lake Stevens. 

When you watch the footbal I game. what do you 

23 usua I I Y do? 

24 A I was running back and forth. 

25 Q From one end of the field to the other? 
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1 A Yes. 

2 Q Okay. When you went home did you take the same 

3 people home that you brought with you? 

4 A Yes. 

5 Q Okay. Was there any discussion in the car. mayor 

6 may not have been, I don't know. about this 

7 incident? 

8 A 

9 

10 

11 

12 Q 

13 A 

14 0 

I just basically told the girls that. you know. 

listen. if that kind of behav i or - - if you're go i ng 

to al low that, then you're not going to be 

social izing with one another. You know. that's it. 

Were you loud and angry about it? 

I didn ' t think I was yel I ing, but I was firm. 

You're firm often? 

15 A Yes. 

16 Q Did they do you remember if they had any reaction 

17 to what you said? 

18 A Now that you know, I istening to this. you know. 

19 over the week. I do remember it getting kind of 

20 quiet In the truck. 

21 o Okay. Did you have -- what happened to Maddy? Did 

22 you drop her off? 

23 A 

24 0 

I took her home. urn-hum . 

Okay. And then did you have any discussion. further 

25 discussion that night with Ivy about that incident 
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and/or her reaction to it? 

A Yeah. Basically Ivy seemed to disagree with what 

was say i n9. So I bas i ca I I Y just to I d her unt i I 

further notice -- there were three boys doing the 

misbehavior. One of those boys came up and 

apologized to me for it. the other two boys -- but 

al I three boys were on the no-contact I ist. And 

Maddy Froland's on the no-contact I ist. Same thing 

I did for my son. 

a And had you done no-contact I ists with Ivy before? 

A No. 

Q What did a no-contact -- did you explain to Ivy what 

a no-contact I ist meant? 

A Yes. 

15 Q And what does a no-contact I ist mean? 

16 A It just means that there's no social izing. no 

17 communication, no interaction with that person unti I 

18 the issue is reso I ved . Bas i ca I I Y k i AS -eF--Aew that · 

19 paperwork. the pap8r~.-tJ+a..t...-...we--r-Bv-j...e.we-Q. ·-s-a.y-s.· ... -

20 Q 

21 The paperwork IIlas from ~-y-?--

22 -A .-- Ye-s -,·_· -----StJ.t---~-.- . 

23 

24 

-iQ:J---¥e-s-.-G+-+\.G..;.-..+.i-.g./:l."t-~ . 

P' Yes. 

~ j25 
~I 

Q So. the no-contact -- how did Ivy react when you put 

~ i 
~ 
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1 these people on the no-contact I ist, if you 

2 remember? 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 

11 

12 

13 

14 

Q 

Wei I, she was upset with me. 

Was there tension between you guys during this 

period of time? 

Ivy and I, there was always actually tension between 

Ivy and 1, you know. You know, as far as, you know, 

because we played basketbal I, So I mean if I take a 

shot, I'm an outside shooter, I drop a shot and 

never hit the rim. and she would be al lover me. 

And same th i ng I i kew i se. just a I itt I e basketba I I 

smack, you know, back and forth. 

Were there confl icts about I ifestyle, though, with 

her? 

L15 

16 

A Not too much. Just not anymore than the other two 

ch i Idren. 

1 7 -e----.-l-et-.:...s-.~t.--i-Rte--:t;h i s 'Nho-l-e-t;R,-i-+l-@--r=-i~ '-AeW--~-e-

18 house. When was~ flood? 

19 ~~~--~AtiUegtiU5Stt-+1~67.~2~O~O&8~. 

20 Q Okay. And how- long d i-4--~-gk.e--y-Qu-.. -te-~-t. 4:-Ae-", ,

21 

22 

23 

24 

25 

Q 

A 

Q 

insurance company to pay up? 

I twas JamHJry, 6011 t+-me-:R--a-me--;· 

What' 5 that, two ell=ld -.(3 -t:la-l-f--~-s~.---

Yeah. 
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1 

2 

""Q,J---tfQK-kacr~¥-' . ----9~··-·Mew--api3-F-e·*·~-ma:t-e-·I_y---wA-en -th-a-'I;-w-a-s-~·;L. 

~AI----ll ..... t ..... ·...Jjwl/.Gas .. -th.e--last--'"'-~-j t.-w.as--tbenext·.,.tQ~-the-1 as-t··· door 

3 0 1= --w~··r:loo.w---wa..t:- . .we.n-t. .. 00000-.:to •.. -the ..... /:1oUS-B ..... --So-i-'t---·--WGbJ-ld -. 

4 havQ been a~Q.u.n.d-...Ma.:¥-~--t..im-9.f-c4ffie-g.:f---"ZG-1.:'1-~ 

6 that shows ye~F . bed-a·M-·a-.. ·wa+\ m i 55 j·-flg-.------Y-e-I;j·--·k--A-€lw 

7 that photograph? 

8 -JAI.\---·-'fY,-",e~s~.-

9 Q let me ask you -a-G-O-t-J-p-f--e-~.l:Je-S-t.-i·Q.n-s-,- ·-- -F--+-~--l-.'-m·--§Q-i .~-

1 0 ----- t-e-- na·RG-- yoo-·-S:t-ate-'-s---€XR-i·-9-i-:t----N-e ... ---l-f}---il·A-€f--ask--yetJ--+f--

11 ~- ---~-tha-t '--s-YO-u- -aRG·--J-sll-i-f-er· .:-s ---b·e-d--.---.--I-.:m--se·r=-r-y-; 

1 2 -A--- -- - -Y-e-s--.--i-.:t--~~--

14 ·A----- ¥es. 

15 Q Okay. Is 'that the new bed or----t-h-e--e+d bed-?- -

16 A That' 5 'the Rew be-d. 

17 ...",QI---wW+fh~e+ln_G_i_d~-ge-t--the--··n-ew---·aec;l-?· · 

18 ,A, The ne"" .. bed was abO-u.t-s-i...x---mo.r:l-t.--t+s.--l -wou-l -d---say-. 

19 About the same :t,...i..me'fnilme. n.----I4;--W.8-s-·-ab€H:Jt;--yeu . know , 

20 between May -a.AG--.JtI-I-y---e-F- .. -2·G-l·l .. ~ .. 

21 Q Okay. By the way. from the door to your bedroom, 

22 can you see the televiSion? 

23 A Yes. 

24 Q Okay. Were there times you watched movies with Ivy 

25 that you did not al low the other chi Idren to watch? 
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1 A 

2 Q 

3 A 

Yes. 

How often did that happen? 

It depended on the movie that the kids picked. 

4 was an at-home dad, so if I was tired and the kids 

5 were at school, I would watch anything I wanted to . 

6 So basically when they were home I let them pick the 

7 mov i es. 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 

We heard Ivy talk about American Pie. 

Yes . 

Did she pick that? 

Yes . 

And the other one was? 

Fast and Furious. 

Fast and Furious. I don't think she remembers that. 

I ta I i an Job. 

Ital ian Job? 

Yes. 

Was Ivy al lowed to watch PG-13 movies? 

Yes. 

Was she al lowed to watch R movies? 

Yes. 

Did that happen at a certain age? 

Around the time, 1S-and-a-half, 16. 

So in State's Exhibit No. 21. does this show the 

door to your bedroom? 
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A NO. I don't think so. 

a What is this? 

A Actually that is the door. yeah . 

the door. 

J t '5 the edge of 

a So this part of this I ighter is the door? 

A That' s the ha I I way . 

Q Okay. And at some point was the moulding around the 

door removed? 

A Yes. 

a And when did that happen? 

A I don't know. I don't know when that was. 

Q And iT you and Ivy were watching movies in your room 

and your wife's room, did you or Ivy block some 

light --

A The door. 

Q Something where the moulding didn't match the door 

or something? 

A There are times where the door was closed because 

Zechariah was really bad about coming in. trying to 

watch movies . I mean. Zack would come in and talk 

to me for 15 or 20 minutes, and he would never look 

at me . He would be looking at the TV the entire 

time. And I would have to keep redirecting him, 

redirecting him. redirecting him. Then there were 

times where basically .1 would watch a movie. but I 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

would never get to watch the movie because Zechariah 

was constantly, you know, he was watching the movie, 

you know. 

So the question I asked you actually was: Was there 

a space between the door -- when the moulding was 

removed. was there a space between the sheet rock 

and the door? 

Yes. 

Okay . And were there times that you covered that 

up, or Ivy covered that up? 

Yes. 

Purpose of that was? 

To keep' Zechar i ah from watch i ng TV. 

Okay, Was there a time. long period of time where 

Zack was prohibited from watching TV at al I? 

I wouldn't say for a long period of time. There 

were times where he got grounded and he had to work 

on his studies, you know. because I ike he was lazy 

with his mUltipl ication tables. He was lazy with 

his --

I think you've answered the question. Okay . I'm 

handing you State's Exhibit NO . 5. And I wi I I take 

back State's Exhibit No . 19 . State's Exhibit NO.5, 

what is that? And give us the short answer first. 

please. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

It's a draft copy of. looks I ike the rules for Ivy. 

Is that dated? 

Yes. I tis Jan u a r y 8 th, 201 2 . 

Did you type those? 

I do bel ieve. yes. 

Okay. So that was January 8th, 2012? 

Yes, 

What prompted you -- let me start al lover again. 

Did Jenifer participate in drafting those rules? 

Over a period of time would say generally yes, 

because they had been disobeyed three or four times. 

Did Ivy participate in drafting the rules? 

She had been informed about these rules and 

disobeyed them as many times, and that's why they 

were put in writing. 

That's my next question. Was this the first time 

you put the rules in writing? 

Yes. 

Okay, And January 8th; right? 

Yes. 

And what prompted you to put the rules in writing on 

January 8th? 

I just didn't think I was getting through to her, 

Was there a specific incident of any kind? 

We I I, I mean the d i sobed i ence for text i n9 peop I e 
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1 that were on the no-contact I ist. you know. 

2 e-mail ing them, talking to them. 

3 Q We've seen these, I don't want to hand them a\ I, but 

4 the texts. photographs of the texts . How often --

5 you're Mr. Mom. How often would you text Ivy in a 

6 normal day when she's at school? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 

14 A 

15 Q 

16 A 

17 

18 

19 Q 

20 A 

21 Q 

We text al I the time. She -- back and forth. 

Did your other chi Idren have eel I phones? 

Oh. yeah. I text them. too. 

Okay. So specifically with the rules? 

Urn-hum. 

Did they have any relationship to what you 

discovered on her phone? 

Yes, 

And what did you discover on her phone? 

T-Mobile has a feature where you can basically keep 

an eye on your kids, on your ehi Idren, I ike Xfinity 

has where you --

I think you --

Yes. 

What did you, by using that feature. what did you 

22 fi nd out? 

23 A 

24 Q 

25 A 

I found out that Ivy was disobeying the rules. 

And she I ied to you about that? 

Cont i nua I I Y . 
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1 Q So the evening that those rules were drafted. were 

2 you angry? 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 

I was upset. 

Do you have a temper? 

I do have a temper . 

Does Ivy have a temper? 

I think so. 

Jenifer? 

Yes. 

So the evening you were drafting those rules, what 

happened after you wrote the rules? What did you do 

12 with them? 

13 A 

14 

15 

16 Q 

17 

18 A 

19 Q 

20 A 

After I wrote the rules we were kind of I ike having 

a fam i I Y meet i ng , remember. And then I basically 

had Jenifer go talk to Ivy about these rules. 

Okay. And handing you State's Exhibit NO.6 . What 

is that? 

Did you ask me? 

Yeah, did. What is that? 

This is the communication where mom documented that 

21 where she talked to Ivy about these rules. about 

22 understanding or not understanding them. 

23 Q Why did you have Jenifer do that rather than 

24 yourself do that? 

25 A Because Ivy wasn't I istening to me, and she didn't 
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1 want to talk to me at the time. you know. So I had 

2 her mother deal with it. 

3 Q When Ivy said she didn't want to talk to you, did 

4 you usually honor that request? 

5 A In this situation we had enough . January the 6th 

6 thought that our family had been under, you know. 

7 pretty stressful situation. So I just wanted to 

8 give her some freedom, 

9 Q 

10 A 

11Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 

18 A 

So January 6 is when the pol ice came to your house? 

Yes. 

Okay. And obviously January 8 is after that? 

Yes, 

We' I I talk about January 6 in a minute, Okay, So 

you were giving her some space? 

Yes. 

Okay. Let me hand you State's Exhibit NO.7. 

Brierly tel I us what that is. 

This looks I ike the letter that Ivy wrote to me 

19 fol lowing these two pieces. these two, 5 and 6. 

20 Q Do you remember if you got that on the same day or 

21 not? 

22 A I got it either the. you know. after this. and/or 

23 the fol lowing day, whenever I came back from -- I 

24 took Zack to fly R C planes. so I could have got it 

25 that day arter I got back. 



- \' 

"":1 

;.~ i 
., ' I 

I 

I 
I 

28 
r------------JOHN BLACKMON - Direct ----------

1 Q There's some pretty strong language in there . Did 

2 you allow Ivy to say things I ike, "Get orf your 

3 fuck i ng ass?" 

4 A It wasn't a common practice, but I did say those 

5 things whenever 1 got angry from time to time. And 

6 

7 

8 

9 

10 Q 

11 

I didn't want to control the -- I basically wanted 

to let them. you know, have some freedom and be able 

to vent. because I knew the situation with the 

house. 

Okay, Seems I ike there was a great deal of 

discussion about basketbal I and knee pads: is that 

12 correct? 

13 A 

14 Q 

15 A 

16 a 
17 A 

18 

Yes, 

Was that a big issue? 

That was probably 99 percent of the issue. 

And you were making -- insist that she wear them? 

I insisted that she wear them, because she played 

AAU basketba I I and she got i nj ured and was out of 

I 19 basketball for two or three weeks. I forget what 

grade she was in. ~ 
21 Q One of those rules. don't know if you want to read 

22 it or not, but one or those rules said something 

23 about not al lowing teachers or coaches to take her 

24 fully in their arms. Do you know that one? 

25 A Yes . 
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1 Q 

2 A 

3 Q 

4 A 

5 

6 

7 

You put in there, "'For the i r own protect i on , .. 

Yes. 

What did you mean by that? 

Wei I normally from hugging. you know. Hugging, you 

know. girls hugging adult teachers. Normally it was 

I ike a one -- you think it would be from a side type 

thing. It wasn't. you know. a complete grasp. And 

8 one of her teachers was basically accused of a 

9 I ike-type incident, and that's why I thought it was 

10 a good practice. 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 

17 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 A 

25 

Because she was accused 

He was excused for inappropriate touching a student . 

That's why you put in. "for the i r own protect ion?" 

Yes. 

AI I right. Let's talk about January 6. Was that -

wei I I we know that some of these text messages are 

from January 6. 

Urn-hum. 

So did you know before January 6 that she was 

violating the rufes about contacting these 

individuals? 

Yes. 

How long before? 

She had done it she had done it probably for . I 

would say. four to six months, But I would correct 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

her and she would come in I ine again. And I would 

correct her, and she would come in I ine again. So 

it was a I ittle penalty. It wasn't a big thing. 

But then whenever it happened over, you know, after 

about four, five times when it happened was I ike. 

wait a minute, you know. You ' re behaving I ike your 

I ittle sister or your I ittle brother, You're not 

setting a good example. 

Okay, When you talked to her about violating the 

rules before January 6, would she I ie to you about 

whether she had or not? 

Now I know she's lied continually, 

Okay. 

I didn't know at the time . 

On January 6th did you cal I your wife and tel I your 

wife not to bring the kids home -- the other two 

kids home; yes or no? 

Yes. 

And do you know approximately what time that was? 

I don't know the time . It was sometime in the , I ' d 

say. early afternoon, 

Okay. What time did Ivy normally come home from 

school? 

I don't remember. 

Did it va ry? 

It's been too long. 
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1 A I t was pretty much - - you know. like for examp Ie. I 

2 think if Zack and Bleighn got out at 2:25. she would 

3 get out at like 2: 10. Like a 15 -m i nute. 

4 Q' SO we're go i ng back to January 6. Why did you te J I 

5 your wife not to bring the other two chi Idren home? 

6 A Because I d i dn 't want them to be exposed to the 

7 

8 

9 

10 

11 

12 

13 Q 

14 

15 A 

16 Q 

17 A 

disobedience anymore. I mean. Ivy and myself. as 

far as our communication. Bleighn and Zechariah were 

just basicaJ Iy tired of it. And I said, Take them 

to Sports Authority. need to talk to Ivy about 

the T-Mobile bi I I, show her where the -- you know. 

prove it to her basi cal Iy and then discipl ine her. 

Okay. And you didn't want the kids to see that for 

why? 

Because they had been exposed to it. 

Exposed to what? 

The disobedience. She was setting a bad example for 

18 her sib! ings. 

19 Q 

20 A 

21 

22 

23 Q 

24 A 

25 0 

Did you have a rope on your bed? 

There was a rope on my bed. or somewhere in the 

room. I don't know if it was specifically on the 

bed or not. 

And you heard Zack explain -

Yes. 

-- pretty wei I what that rope was for? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 

12 A 

13 Q 

14 

15 A 

16 Q 

17 A 

18 

Yes. 

Did he do a good job explaining that? 

Awesome. 

Did you pick Ivy up at school on January 6? 

Yes. I did. 

And were you alone when you picked her up? 

Yes, yes. 

And then when you drove. did you go to your house? 

Yes. 

How long does it take to get from the school to the 

house? 

About ten minutes. 

And during that ride did you have any discussion 

with Ivy? 

Yes. we did. 

And what do you remember about that discussion? 

Basically I was tel I ing her. you know, she was going 

to be discipl ined. I remember tel I ing her that. 

19 You know. she said she wanted to I ive, go rive with 

20 Maddy. Then I remember -- there was something else. 

21 

22 

23 

24 Q 

25 A 

And then she said she wanted to go -- you know. I 

mentioned, you know, go I iving with her grandmother 

back east. 

Who brought that up? 

I did, 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

She 1 ikes her grandma? 

She I ikes her grandma, yeah. 

How did she respond when you told her that -- was 

there a discussion about taking her away from 

basketbal I? I might have missed that. 

Most definitely. 

How did she respond to that? 

She responded negatively to it . But I was sti I I 

trying to -- I didn't want to pul I her out of that 

sport, because I know that was -- it was really 

important to her. So I was trying to just get her 

to focus, you know. on listening. 

Okay. At that time she was sti II a straight A 

student? 

She was -- I think that was -- I mean, she was 

starting to -- it was starting to teeter off. I 

think. 

But -- al I right. So what happened when you got 

home? 

When we got home I told her to go to my room. And 

then th i nk I took off my jacket. I went and 

headed to the computer in the 1 iving room, because 

was going to print out the T-Mobile bi I I. And then 

I was setting it up trying to get it printed out, 

and everything got real quiet. Okay. So then I got 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

a 
It v. 

Q 

up and 1 went into the room and she was gone. Okay. 

Was the 51 iding door open? 

No. i t wa 5 closed. It was unlocked. but it was 

closed. 

So it was not locked? 

Yes. 

Did you -- what was your -- did you have any concern 

when she wasn't there? 

Yes. I ca I I ed her mom and to I d her that Ivy, you 

know. ran. and that I was going to go look for her. 

What were you concerned about? 

I just wanted -- she ran away. So she was out on 

her own. you know. And I just wanted to make sure 

she was okay. 

So what did you do? 

So I went up, I got in the. I think it was the 

Expedition, went around the block, didn't see her. 

Then I came around the block again, and the second 

time around the block I seen an officer's vehicle 

there. So then real ized, okay. someone cal led 

911. Okay. she's safe. I parked the Expedition. 

set down on the curb. 

Ok a y . 0 i d yo uta ~--k-t:e---a-n--Gff-+Ge-r--·t-A-at--f1~i'il·R-tf· ·-

Yes. 
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It. 
it Both of them.. 

4 - A 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o Whose i dee was th.a:t;..+ 

A Off ice r A I len a&Ke~-f:--I--WG-I:H-O--mev-e--awa:y--f:F-Gm--t-l+e 

~a I i tt~-i-~{)-m¥--r-am .. i.~-y- .-c.o.u .. l.d - -9.e-t .. .sGme .. -

belong·ings and go stay with fam.ilyanewhenever.-; He 

----s-a-j-d---.-- ~. --sa-i-.d-; ·· .. Wo-u. ~ · d.n·: .. :t--· .. j .. t -·be .. ··.e-a-s·i·-e·r-··--i-f:··-I-·_Jl:1-S.t- - W9-R 1: 

away from---t.hs- eVe+l-i-.ng? I---Ga-R--g·r-ab ·-seme .. ·tfl-i-A-~ ·s-o·_-

_ ._ . ----t.f:I.ey.- -G&/+ stay h-e+-e--a·M--+~-I-I-.--gG·-aw-a-y-:-

G ···9--i--a·- ·he--s-a-y---t:--h·at-· .. ·w8-s···-akay-?-·---

-A-------H-e 90 e 5 . . +R-a:t---wo-l./-.J-G--be---p-r-o·eae-l-y--a-me·Fe .. ·-eem.f.er'ta-e+e-.. 

---HOi3{:-+e-R--.-----Se--9as i ca·1 I y I we-m:--a-nG--get-&9me-5B::J·U .. ·aoo·, 

---y.gu--k+lGW-. --~-·g.f-'-f:· ~-·· 

Q Stayee w-i-t-t.l--.a--~-r.: -i · e·nd ·t.-ha-t · Ai ~ht? 

·A,· Yean·, Hetel .. ome Ret :t:e· c-ome . baGk lJ-fl't· j Ib-asi ea -I + Y 

----Jd-.e~nH-·i..;f_e+ ·· ··c;;-Gntacte·d- me--·:t;he .. -f.el-~ew1-ng .fray;---yot:l- kflow': 

-Q-- -- And - d-~-d· -sb~? 

A Yes. 

Q Okay. And-·ttle--f-e .. H-ew-i·~-Gay-.-4e--yoo-·-k-Flewn·-what · Ga-y-u 

.------a:f-.~e--W8-S-k--t-n_at._--W-3S::?-- . 

-e---.~--a:Y.~. · ·I · kn9W that; . · Butda),of ·the week-? · 

-A-. Sat~reay-. 
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,.......----------JOHN BLACKMON - Direct----------

1 Q A I [ right. Wa-s the r-e--a-Ry d i scu5-S+on between yw--a-nti 

3 or no. 

4 1\ •• 

5 Q 

6 r, 

7 

8 1\ . , 
9 Q 

10 

11 

12 

13 

14 

15 

Yes .-

Anyth i ng th at we need to -k-A.QW-~ 

Not to, you know. 

Rega rd i ng·~--

Yo U . Wh Y t he -p9-I--t..c-e--w-e-r::e-.Ga-I-.f-ed+---g.-i-€f -·ye-~ -·k-Aew --why-:? 

WeS saying? 

L' ~: 
-IQ+--~Seo-wwR-en----y-etJ·-G-ame·-·-9a-Gk----t.e-1;h.e h 0 lJ S e. th at·-wa-s---ek-ay--

18 

19 

A 

-w~ th ::J·eFl-i-f-e-r-,"as .. ·-far-·· .a.s ··YfH:l.-..k.r-I.Ow.-?-. 

Yes. 

20 bacl(? Did you have--aFty-i-rTl:-eract:; on~ with I 'fly on 

21 that day. the 7th? 

22 A 

23 Q 

Not that day. -A-G-. 

[ 'm sur B th i 5 i S e -~·-~~-I ·-l-Y_q.y.e-58-GH=h--B-I:ft-

24 ~ay. 'Alhat day were ;,.au a-t=F-e-s-t-eeP.--

25 A On January 1.1'" 
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-----------JOHN BLACKMON - Direct -----------

m 0 r e e mo t ion a I and i t :ftl-s:t---Y-9-l::l know, wA-e-A'O-ve-F 

---Hh~e-~~)Pc'O:Hll~k .... n-Ho~\·I'i-J...-. -1t~vel:f--' I-r~e------w.e 're connected. -

Q Was there a time -- I'm going to ask you some 

personal questions now, Was there a time when you 

and Jenifer stopped having sex? 

A Yes . 

Q And approximately when was that? 

A I think it was I ike anywhere -- about the timeframe 

my dad passed away in 06. 

relate it to. 

It was as close as I can 

Q Okay. Were there stresses in the marriage at that 

point? 

A Yes. 

Q Okay. Scale of one to ten . ten being divorce. one 

being Ozie and Harriet. where were you guys? 

A I would say six or seven. I didn't trust her. 

Q Did that affect your interest in being intimate with 

her? 

A ltd i dn 't affect my interest, but it d i dn 't work. 

Q Did you notice any change in her intimacy before you 

stopped having sex with her? 

A I d i dn . t re I ate it to anyth i ng . I just - - she wou I d 

cant i nua I I Y show me her back like she wa sn' t 

interested. 

25 Q Who bought the condoms? 
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1 A Jenifer did. 

2 Q When? Do you have any idea when that was? There 

3 might be an expiration date on i~ . 

4 A She bought the condoms actually about the same time 

5 -- I think it was shortly after we bought the new 

6 bed, because she thought we were getting back 

7 together. 

B Q 

9 A 

10 Q 

Was there discussion about getting back together? 

We had visited it. 

Did you ever use any of these condoms with your 

11 wife? 

12 A 

13 Q 

No. 

Did you ever use -- by the way, does this look like 

14 the condoms that she bought? Referring to State's 

15 2. State's Exhibit NO.2. Does that look I ike 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 A 

23 

24 Q 

25 

them? 

That looks like them. 

Did you keep them somewhere. or did she keep them 

somewhere? 

She put them there. 

She what? 

She put them in the armoire, said that was kind of a 

p r i vate p I ace. 

This picture of cologne case. right. do you know 

what 1 ' m talking about? 
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A I know what you're talking about. 

Q Just pay attent ion. Did you keep condoms in there? 

A No. 

Q Did you even keep that in your house? 

A That was an old bottle of cologne that I was 

actually using to scent my truck. 

Q I guess I have to ask you this: Did you and Jenifer 

ever have anal sex? 

A No, 

Q Do you have a fee ling about that? 

A Comp I ete I y, Yes. 

Q . And what is that? 

A Wei', after she bought the condoms and we were 

looking at getting back together, that's what came 

up . 

Q Who brought it up? 

A Jenifer asked me about having anal sex, and that's 

when things really got broke. That was it. 

o 00 you have any -Fee+-i--A-§J-s-abetl.:t--w.hett-l·er-··-afla+---se-)(----i5 

--~-p-r--i-a:t-.e---g.r-----R-G-t-+., 

A I th ink i-t' s cGm-p-l-e-t-e-I-:y- --i-n-a-w-r:.o-p-r-··j·8-t-e-, ·_ \-· -!;-l=Iink · j-t ':5 

sodomy,", 

A Yes. 
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41 
...-----------'JOHN BLACKMON - 0 i rec't -----------

Zack ta I k about the poo l----i-AG-i den~of "f'aRts j..~-

A Yes .--

Q 0 i d he des~-ge-__t_J:l.at_&G_Gl:I~_J.y-?--,-

A So so. He d i dn' t te+-l-~_t;_+_mes tha-t:---Ae--' 

pantsed me and I pantsed him. 

Q Other thaA-t-fl-at-'?---

A Other than that it ~s pretty accurate. 

Q 0 ka y . I war=r~ .. -:t-o 9 e:t;....-t-h.Q.Se---ba.ck---.. f-r.em--yoo-.- --g.k-a-y-;-~ 

Did Ivy get migraine headaches? 

A A I I the time. 

Q That sounds I ike a nightmare. I mean, a migraine 

headache al I the time? 

A It was a nightmare. 

Q How old was she when she began to get them? 

A I would say possibly second or third grade. In fact 

never --

Q Were they debi I itating? 

A Yes, at sometimes. I mean, that's why she would 

have to be in a room that's completely dark. 

Sometimes she would be vomiting from the migraines. 

You know. it was pretty bad, 

Q Did you do anything to help her when she had a 

migraine? 

A She always came to me to rub her head and her 

shoulders. 
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1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

Did that seem to help? 

Yes. 

Did Jenifer do that. too? 

Sometimes. 

And were there times when Ivy rubbed your feet? 

There's times when Ivy rubbed her feet. and times 

7 when the whole fami Iy got together and gave one 

8 another foot rubs. Most of the time Ivy rubbed my 

9 

10 

11 

12 

feet. I would rub her. Zack would rub my feet 

sometimes. But for the most part Ivy rubbed my 

feet. And I remember her and mom would rub 

Bleighn's feet. And mom would rub Bleighn's feet. 

13 I think lack got lert out on those. 

14 Q Okay. Was there a time that you had a profi Ie on a 

15 dating website? 

16 A 

17 Q 

18 A 

19 Q 

Yes. towards the end. 

When was that? 

That was towards the end of our relationship. 

Was there discussion -- were there discussions of 

20 divorce? 

21 A I think about. I don't know. three. four years 

22 before this happened Jenifer would come home from 

23 work and she would start by saying she was leaving . 

24 You know, first of al I it would be. I'm not happy 

25 with myself, I'm leaving. And after about a year. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

18 months of that. beginning I istened to it. 

tried to encourage. Let's go for a walk, let's do 

this. Let's do something fun. And then it just got 

so. you know. finally I just told her. Why don·t you 

just get some stuff and go to your mother's. you 

know. And that's where it started. 

And then that was three, four years ago or more? 

Yes. 

Was there ever any discussion if you guys had a 

divorce. who Ivy would go with? 

Towards the end. 

Who would Ivy have gone with? 

With mom. 

Why did you join the dating website. or did you? 

Did you j 0 i nit? 

Wei I, along with that, what I was just indicating to 

you about our arguments and stuff. after. I don't 

know. about two-and-a-half years of that I told 

Jenifer. I said I isten. I want to stay together for 

the kids. You know. you're the mother of my 

ch i I dren . I love you that way. but it' s just not 

working physically, you know. So I said if you find 

someone. you know. that you're interested in at 

work. or interested in your I ife. 1'1 I do if 

see someone that sees me. then I'm going to start a 
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44 
....-----------JOHN BLACKMON • 0 i rect -----------

relationship. And [ made it -- 1 opened the door 

for both of us, sa i d I just don't br i ng anyth i ng 

home. 

Q So did you have a dating website? 

A [d i d . I mean, .... 1 had a dat i ng prof i Ie. 

Q Did you ever us~e it? 
.) 

A No. There was a couple flirtatious messages between 

me and, 

just --

don't know who they were. it was -- it's 

think it's 8 S. you know. dating. 

Q Dating websites in general? 

A [t 's someth'i ng that wou I d pop up on the right-hand 

side of Yahoo . tried to hit E-Harmony. but it's 

just advertising, marketing. There's no real 

Q How's the I ast ten months of your I i f'e beeR-+-

A [ t: '5 be€-A-G·i-1==-f-:-i-GlJ-l·t· -,·u -·I·-me.a·r-l·· -i· · -janb1a-r-:y- ··1-~-- ··I- --e-ee-a-me-·a· 

-----I--.r ElS1plol-l--i s.t.-.-----O.k..a.y...--l..:t. doe S.r:l-:-t-ma t te r wh at-y-e-ll did. ~-t-

---Ids-o~e8'5-fl-'·t-" ·mat-t:-e-r-- ··--- --i-t--j ust-- -ma-t.-t.erswh-a:t- s-am9{}Re--5-a-~-d·. 

Okay. I go to the gym. 4e--at-1yw.t:le-F-e-~A--my--+-i-Fe.·

you knoll,'. if sOlJleone know:; IJIQ i ~9 word §ets ~assee, 

-Q- u __ ~_. been d iff' i GU I t7 

A Yes . 

Q Do you st i I I lo\>'e YOUF k i as-?--

A Yes. I love my k-i-el-s-:-

Q Are you concerned --a-GOl:.lt the----F-l:lttH=~-F---·yet:t-F-~+e-s-?-

A Yes. 
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45 
.....-----------.JOHN BLACKMON - Cross ----------

MR. BROWNE: Gne moment ;--¥e~-~ 

Q MF. B I acl<mon, ~ don' t~..an:y--FtI-F-t:R-e-F-·~U€,s.:t:· .j..e-A5 -; 

know Mr. Sa I dOGk IN i-l I. But I don' t ~-=cFte-

judge wants to go O-n~. 

THE C G U R T : We ~-v-e-got-·--a--f:ew--m-i--AtJ-t.e-s.-. 

Mr. BGldock. wQ~ don't you -gg aheae-a~4-~~ 

st.a rt.ed Gnd WQ' I I reassess-i-n-~-a--f-.e.w-m-~-r-H:l-t-e.s-. 

MR. B AL 0 DC K : -- I'd a~y--~.t---I-~-k-e-~--a-s-k-' -Gf.l-e

i'f that's okay, bl-J:1.-I 96S you--W&l'+t;.--me. 'to~-f-l:J-I-~

three. 

THE COURT: JbJst go a.s f:a F as YotT-t·t-Ti--A-k--'''yotl--.. ea-1'1 

get t h i 5 a f"~.r:l-;--3RQ e i t h~r--..:tJ:l.e.R--o.r---4-·:--a-g. 

wh i chBver occurs fi rst I we' I I recess f'gr: ....t;.t::!-9--Ga-y...-

CROSS EXAMINATION 

BY MR, BALDOCK: 

Q Mr. B I ackme-A-;- the one quest i on-I -was go i ng to---a-sk

you. and 1'1 I ask you f'irst and t.hen maybe a coupl~ 

afterwards, you didn't get the chance to deny the 

al legations against you yet. Do you want to take 

that opportunity to do it now? 

A I den i ed that since January 11 . 

Q You want to tell the jury --

A 2011 . 

Q You want to te I I the jury that you d i dn' t do it? 

A 1 did n 't do it. didn't have incest with my 
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---de.aa-Y-uagRh:etee-Fr-,-. --+--edH-i-edIT'RI-"1:t::-fr""ta:Hp3-1e:!-lffilW'::J"I-' -de-aa ~F-;---·-Aftd-+- --d -i-e---Fte't:. 

molest my daughter. 

Q Let' s ta I k-a I itt I e bit; about yo~e·+at+e-Fl-s-t=rf-J7s---+-A"

your fam i I Y i You desc r i bed YO-U-I=--r::.e-~-a-~~-oR·s-h-.j-p· .. -W.4-.:th-

I'ly as 8ssent iii I Y t.he sa.ma-El-&--.- i-t;--wa-s--w- i,~h'--:Y-9-.ur---- 

other two k-i-9-s. £ack aRd fU-e-~AA; r i 9.frt~-~- -

A-- Yes . 

Q V 0 U h-e-a-r=4---I-v-y-ba-S.~~i..:fy-.-.. :Y.Qu ~~e-a.r.:~-3Gk-... ~.a5t--i-f-yy -· 8M-

---I8a-~e-5t:4+y-.,.·----An-d---J-e.r.I-i-;f:.e-r.--1;e-s-t·-i~f-..j-es~ · -t::ha-t----f-F-om- -· 

---'tElhA-1eEH-li r ~r=-&p-eG-~-ve--yetl--·f.-a-V.fH"-ed.~~.lJ-y+·-r-+§"ht-?-

AVes. t did . 

Q AFe you disagree with that assessment? 

A I disagree with it. yes, I do. 

Q You hea rd the i r desc r: .i..p.t..i-On-O-f- wh~ they-~t.I:1.o.u.g.h.t..---:y..Q.u 

--- .. t:.r-eat - -her: ·· Q-·i·· :f-f-er-:ent.--I-y- ; ... -. ·:t;./:.1-at· -y-0u .. b o-t.J~-t - her~- m o-r-e-----

e)( pen s-i-v~-W- r.I 9 s. . :t-f:l.a.t-.--Y-fH:J--t-GQ.k.--he-r::--s-R-e-w-i-A~-.-· -·-Q-i-a-- · 

you dot h 0 s e t-t-l-i-R'§-s-?--- ---

A Bases on her age and her needs . 

~ do you mean by tha~ 

A Like she needed a lapto~ ~or school. The other two 

were ~oun99r, the.y.Q i dn ·~-J..a.ptef3. Ane"-9'Ae- ' 

---pB-h1 a~y.ed- sasJ(8tsa I J. She R88d94-a--h i-Ge-R--WMA-et-i--€- ·~-

spa I ling) basK8tba I I. So they- got th€· same--e-i-&efl-

sa sK8tba I I I but t.hey got Lt-.t.w-o-or.--t;.i:+r-e-e-...y.ea-r-.s--+a:t-er 

because that' 6 ' .... hen they -s-t.aA.Q4- baseba-~-I-;·· · · 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

Did you consider yourself the head of the household? 

I did. 

Did you make that clear to Jenifer and the chi Idren? 

I provided the -- she was the financial provider , 

and I was Mr. Mom. That was understood. 

Wei I, when it came to rules in the house and coming 

up with the parameters for raising your kids. was 

that a joint effort between and you Jenifer, or was 

that mostly you driving that? 

I thought it was a j 0 i nt. 

What was Jenifer's role in that process. then? 

She supported me in _. you know, I wou I d ta I k to her 

about things. and we would come to a conclusion . 

And she always let me have the final say. She 

didn't fight me about that, 

So it was, from your perspective it was a joint 

venture in that she didn't get in your way and -

No, not that. . 

And she agreed with you? 

In scripture she was a help mate. and she was a good 

help me. 

I don't know what that means . 

That means she was there to support me. 

THE COURT: A-I-I- right .~~-;---We~-~e·+-AfJ---t:9. 
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1 and from schoo-+-;- ttl and -FF-GfTh--yeW---k-fH3w-;--AAlf ··· 

2 basketba I h- eveAt5-;---td=H-A-g-s· · i-·~ ·k-e ·-·t-Aat-·. · · 

3 Q 

4 

5 A 

6 

7 Q 

8 A 

9 

Your relationship with Ivy, would you agree that it 

was somewhat control ling? 

I think it was control I ing with the other four 

members of my fami Iy. 

I'm talking about Ivy. 

Okay. I don't think it was any more so than the 

other four members of my fami Iy, the other three 

10 members of my fami Iy. 

11 Q 

12 

13 

14 

15 A 

Wei I, you've had a I ittle bit of time to reflect, 

some time has passed since you were with your fami Jy 

last. Thinking back, would you agree that perhaps 

you were a little overbearing with Ivy? 

Thinking back, January 11 I moved forward with my 

16 I ife and I started a new life. 

17 Q 

18 A 

19 

20 Q 

21 

22 

23 A 

24 

25 Q 

So you haven't thought about this since then? 

Actually I know of my innocence, and I've moved 

forward. 

So are you tel I ing me you cannot or wi II not answer 

that question? Were you overbearing in your 

relationship with Ivy? 

I'm saying I answered that question. r was 

overbearing with four other members of my fami Iy . 

Okay. 
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1 A 

2 Q 

3 A 

4 Q 

I was an ass hole. 

Over the top? 

Yes. 

5 that contro I .a.R4--·:Y.fH:J be i n-9~--·a·s5-·~·e·-.· <~~ -The_--_Fl::l-I·es··. 

6 Bee A a d mit ted -a·s·---S't-at:e·:-s--E~-h-i·b·i··t-·-~·~- -aflG-- I· ·'···f +'ooA-aM' 

7 yOy a copy ..y.oo--e.a.n--t::.e.f..e.r:.-t.o ... .a~ - .. t.-· am., .... :r:he--:f·~ · .r.:-st; -·.r:··u"' l·e 

8 -- t-hat- yGLJ·w-r:.g·~.e · · i ·-s ·r-e-str ~ct.-i.ng Ivy '·s · Gontact wi~h·· 

9 those three bo~~~...Q.Q.t-ba.~4.-..game-,.--~-G-91-~t-? . 

10 

11 

13 

14 

A v. 

Q 

1\ 
rl 

Q 

Yes. 

It'S a ru I Q that I put -Qrl--..pa.pe+-at--t-Rat'"-t-i·-me-.·--:ye~. 

And it' 5 referr i ng 'to - - t.h-i-s-p.a+.HGY-I--a.r---+-lJ-~--e-. -i-s-..-. 

16 ----e-a~I-i-e r; r i gh~-+-

17 

19 po i nt made about ~ 

20 Q But your rule actually refers to that ~articul~r---

21 f"ootba I +--game- on Sept.-e-mbe-r -J.Q:t-J::l-;"· -.. -04:J.r+A~-t-A-i-s-·i3·e·r-·i .. 0-d 

22 J vy i s- to h a lie no coR-t-aG-t-~1;i+e--tf:H:.e-e---G€I.y-s--a-s-G-

23 resu J t of the i r behav i o-r:a I issues at -tAe--away--· 

24 AF I i ngton -R.-i gh schoG-i--=Footba l-t---§-amc-. ---5e-YOtt .. '-F€·- · 

25 ----s-r-i-+·I-'" ·f-~~-a-t-ed·-- en-- t;-t-lat .. ·i-A-G-i-4-er+t-· +lGw .. ·t.h r ee -mG-A-t.-I:J.s..--
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1 lateF-. 

2 -A--~.e+I~-~I:H=_e_e.....ffi.9A_t_Ab-_I_&t:&F-T·-wR.a-t-_4at·e·_a_r_e_yetr 

3 referr i A§ to? '- '-

4 ~Q~--~~--. ~~ September 30 when i~ oc~~r8d to-~anua~y-

5 8th when you're sti I I talking to Ivy about th&t-

6 footbal I game. 

7 

8 

A Sa pt9mbe-l:-3-o.t.l+-..w.a.s~..er--i.t beG.a.me--e-v-i dent that 

-.~-. -... sAe--w.a.s- .. g-i-S-Qbey-i-~g-m.e.---Sf:I~--.wa~·De-i-A-§} reb e I ~-+etl-s. ·--£R.e 

9 was not I istening to me. So at that point in time. 

10 that' S If.'henever the no contact- list was estab 1+s-Re6·. 

11 yolJ-k.now. like I did for lack . And that:' -s---w-i=l-efler-. 

12 that was put in pla~ 

13 Q The next rule talks about no male coach or male 

14 teacher for their own protection taking Ivy into 

15 their open arms . Was there something about Ivy in 

16 

17 A 

18 

particular that made you concerned? 

No. It was actually a concern for Mr, Maddingly 

(phonetic spel ling). and for the fact that over the 

19 years Ivy had had problems with previous AAU 

20 coaches. and the only coaches that she didn't have 

21 problems with were females and a gentleman named 

22 Byron Moss (phonetic spel I ing). And the only reason 

23 he wasn't trashed in my eyes was because he 

24 relocated to Texas, 

25 . Q Exp I a i n what you' re ta I king about. -\--.:tfl-i-Ak th is f-s-
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1 ---,,-..r+ew te most; of" us. 

2 A I'm say i ng that ave r the years I vy went "from team to 

3 team to team. Okay. She would play AAU basketball, 

4 and she was basically she was maturing in 

5 basketbal I very rapidly. So she would come to me 

6 with concerns about a particular AAU coach. So I 

7 would say. Okay, glean what you can from the coach 

8 and we' I I move on if you can't work with him. So we 

9 would move to a different team. 

10 Q 

11 A 

12Q 

13 

14 A 

15 Q 

16 

17 

18 A 

So these were her concerns about her coaches? 

It's concerns she brought to me, yes. 

So moving her to a different team was your response; 

right? 

It was my response, but it was Ivy's idea. 

When you say concerns, are you talking about 

concerns. she was concerned they were touching her 

inappropriately? 

No. She was concerned about they were using their 

19 chi Idren. okay. they were bettering their chi Idren 

20 off her fundamental ski I Is. So they were using her. 

21 You know, they would basically I ine their chi Idren 

22 up , if she was on offense~ they would put her on 

23 their defense because she was an awesome defensive 

24 player. There was very few girls that could get by 

25 her on defense. Okay. And she was good at offense. 
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1 

2 

3 

4 Q 

5 

6 A 

7 

8 Q 

9 

10 

11 A 

12 

13 

14 

15 Q 

16 A 

She is an awesome basketbal I player . And the only 

way to get better · at basketba I lis to up the 

competition . 

And this was at what age that these problems started 

emerging? 

I don't know what age you're talking about. It was 

throughout the process. 

Wei I, you said through AAU basketbal I she started 

having problems with these coaches. How old was she 

when that started happening? 

I think she started parks and rec in I ike the third 

or fourth grade. don't know the specifics about 

it. but then she went to coach Pylon (phonetic 

spe I ling) AAU. 

What age? 

I don't know the age. I 've looked forward . 

17 haven't, you know, basically put myself in this. 

18 

19 

20 Q 

You know. I 've moved forward. I've been I i v i ng my 

I ife for the last ten months in a new relationship. 

I sti I I don't understand , Mr. Blackmon. what any of 

21 what you just told us has to do with this rule about 

22 Ivy being embraced by male coaches or teachers . 

23 

24 

25 A 

What does it have to do with her fundamental 

basketbal I ski I Is? 

J didn ' t say it has anything to do with her 
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Q 

A 

Q 

A 

Q 

A 

fundamental basketbal I ski I Is. I was saying in 

protection of Mr. Maddingly and the other male 

coaches. because of her disobedience and her 

rebel I ion, since I couldn't trust her actions. 

didn't want that taking place. Because 

Mr. Maddingly had already been accused, he was one 

of her teachers, and I didn't want anything, you 

know, moving forward. 

I don't went t& beat this point to deat~ but I 

sti I I don't under-stand. Are you saying that you 

were concerned that your daughter, Ivy, might 

falsely accuse one of her teachers or coaches of 

doing something improper? 

I'm saying I didn't want to put the teacher in the 

place. 

And this had nothing to do with Ivy specifically? 

No, 

Third rule talking about Ivy not being al lowed to 

eat ! unch in Mr. Ke I I Y 's classroom. Exp I a i n that 

one. What were you so concerned about there? 

Wei I, you had 1200 other students that were able to 

eat lunch in the cafeteria and eat lunch in a 

proper, guess, setting that the other teachers 

mean, the other students were eating lunch in. So 

just didn't want her to be side-barred, you know, 
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1 like someone spec i a I. And! wanted her to be with 

2 the popu I ous . I thought it. wou I d be better for her 

3 

4 

5 Q 

6 

7 

8 

9 

10 A 

11 

12 

13 

14 Q 

15 A 

16 

17 Q 

18 

demeanor. I t.hought it would be better for her 

growth and potential. 

Did she explain to you why she didn't I ike to eat. in 

the crowded noisy lunch room? She explained to you 

why it was time that she could use to do her school 

work and study. You knew it was okay with 

Mr. Kelly. and you sti I I had a problem with it? 

Mr. Kelly and I never communicated. She had her 

studies that she did at home. And I'd actually I ike 

you t.o reword the quest ion if it' s okay. I mean. so 

I can expound on that. 

No. go ahead. 

No. I mean, can you ask t.hat question again so I can 

reiterate? 

Sure. I've to I d you why she d i dn 't like eat. i ng in 

the cafeteria where it was loud. She told you she 

19 used that. time in Mr. Kel Iy's classroom to study. 

20 and you knew it was okay with Mr. Kelly, and you 

21 sti I I had a problem with Ivy eating in his 

22 classroom. 

23 A Yes. because also I knew there was other kids t.hat 

24 were on the no-contact I ist that were also 

25 potentially eating in that room. And I wanted to 
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1 basically deteriorate that, you know. I didn't want 

2 that to be taking place. 

3 Q 

4 

5 A 

So making her eat in the cafeteria where al I the 

other students were would solve that problem? 

She was with the populous. So it would kind of take 

6 away from, you know, the, I guess, the segregation 

7 

8 Q 

of the, you know, the meeting, or the lunch hour . 

Okay. How many boyfriends did Ivy have junior high 

9 through high school up unti I the point that you were 

10 no longer with the fami Iy? 

11 A 

12 Q 

13 A 

14 

15 Q 

16 

17 A 

18 

19 Q 

20 

21 A 

22 

23 Q 

I can't answer that. 

Why not? 

Because she was lying to me , I don't know who she 

was seeing or what she was doing. 

Okay. Did you -- did she ever have any open 

relationships with boys that she told you about? 

She told me that there was a crush between Jack 

Co I I ins and her. 

Okay . Any other boyfriends that she told you and 

Jenifer about? 

She actually had a crush on a boy in, I think it was 

in either elementary-middle school timeframe. 

I'm talking later. Junior high, freshman year. 

24 sophomore year. 

25 A Yeah. I don't know. 
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1 Q So there were no -- as far as you knew, there were 

2 no relationships that she had with boys that you 

3 approved of, at least? 

4 A Not that approved of, it's just not of my 

5 knowledge. 

6 Q So if she couldn't have contact with these three 

7 boys, she couldn't have contact with male coaches 

8 and teachers, she couldn't eat in Mr. Kel ty's 

9 classroom, who other than you , Mr. Blackmon, were 

10 you okay with Ivy talking to? What other males? 

11 A Oh. we ran with, you know, a lot of males . I mean, 

12 I'd go to her extracurricular basketbal I function , 

13 and she ran with the entire boys basketbal I team. 

14 Q 

15 A 

16 Q 

When you were there? 

There was Dakota . 

I asked you a question . When you were there? 

17 You're talking about situations where you were 

18 present? 

19 A I was present. yeah. I went and ran with them. 

20 +Qf-----\;O:Hk~a3-l)I/-I:-. --~I -\~'PM/a!Hn+lt -t-g..-..ask--.y-GIJ. --.a- --l-~. t.:tJ~e .-b.,i .. C ·mor:e-- abo.u.t-

21 these ru I es-- ink i-ftEI-e:F-~-l-- gues5-,-wAat-~-e sa I I 

22 the preamb+e--te it. ~-- abov-e-the port i OA--wfI.eFe-

23 it sets forth tAe--§"F9und ru I es .' 

24 II 
ri Pream 

25 Q I sa i d preamb! e . I ' m ta I king -about the---e-ar++e-F-· 
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portion of the page before you get to the groun~ 

ru I es . yo~ have---t-A-t 5 phr-a-s-e-,---As---wc'---se-e--+-vy-'--s-

I eadersh i p qu.a-W-t i es ee iA-§---Fest:e-Feei aA&-~ 

be i ng Festo~ed to tl::le I i~:t o:f--he+-~Q.em-~,.G--' 

requirements and futuristic goals, this can af-'.Q-w+-J.-~ 

be modified to reflect freedoms so 4vy ean be 

successful and elevate her lifestyle Bnd qual ity o¥ 

I i\",~ng. 

What are you talking about there? Wha~ ~8d SAC 

done that was so bad? ~ow had she f.a I I en--5-e-f-a-F---i--A-

your perspective that this was necessar~ 

A We I I after about a year of cent i nua I d i sobed • eAce · 

and robo.t..I-i-Q.R-r-e-gard i ng th~ rbl~ os , l--mean.,--t-ReFe was 

smack that Ivy had back and forth witl::l me OR the 

basl<:etea 1+~-GtI·r-t, -and that' -s .g..kay. 

you're on the basketbal I cour~ that's eifferent. 

It's I ike when guys play basketbal I th$Fs's times 

where we fi ght on the basketba I I court, -bu.:t-......g.n-G-e--:t-h.s 

9 a me i s ev 0 r y-Q-bJ--~-h-El-k-e--t:la.r:l.ds-a.n.d--~..Q.bI--90- h om8 ...--J..-t-':~

a game. Okay. -St:rt--when you get ou.,·--t-I:le cour-t; ar:lQ 

the r e '5 r e-be I I ion I --'I;-t:l-er- (;) . S .,/:~ t a --l....i-e-t--i-o.f.l.,- -t;h ere '-s-

disobedience, then this ~Iays inte effect. 

Did that answer you ~est i on, Mr. -8-a-!-9-e-G-k-?-----

Q think partly. but I'm sti I I wondering what you 

were referring to when you were talking about her 
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A 

Q 

A 

Q 

A 

Q 

A 

I eadersh i p qua lit i es be i n9 restored, her focus be i ng 

restored, her academic requirements and futuristic 

goals. 

Yes. Ivy set her own goals. She was a 4.0 student 

up unti J about the time I was removed from the home. 

Okay. She set her own goa Is. I did not requ i re a 

4.0 of any of my chi Idren. just asked them to do 

their best. That's al I I ask from any of my 

chi Idren, their best. 

You said she was a 4.0 student up unti I about the 

point that you left the home. 

Yes, 

And we already know that at least to a sl ight degree 

her grades sl ipped a I ittle bit: right? 

About three or four months, you know, don·t know 

the timeframe. but J mean into her -- was that her 

sophomore year? 

Yes. 

Okay. Into her sophomore year she was having 

problems. And I kept trying to tel I her -- I kind 

of played by the "keep it simple stupid." baby 

steps. don't know if you guys watch the movies, 

but I preach that to my kids on and on. Take baby 

steps. Quit looking at the scoreboard. Quit 

looking at your report card. Focus on the content. 
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Get you rse I f back on line. you kn ow. Focus on 

what's being taught to you and your grades and the 

scoreboard. It wi I I turn around for you. 

Q I know. Mr. Blackmon, you don't particularly like to 

look back, as you've told us you've moved on, but do 

you think maybe any of that had to do with you. the 

fact that she was 51 ipping off a I ittle bit? 

A I don't th i nk it was do to she, I th i nk it was do to 

my entire ram; Iy . We were under a pretty big load. 

o I'm asking about you. You think it had to do with 

YotJ? · 

A I th ink with my ent i Fe fam i I Y had to d-e-w-i-t:19 me. 

Q You th ink maybe it had anyth i ng to do with tl:l-i-6--k-+-n-d 

of stuff? E.xhibit de, text mes~ you &ent to heF 

----'IIwfAh~.R.s 's 5 i..:t;.t:...j+l-Q-....i-r=I--G-I..a~~..s to s c 1:l.Q.Q-.I.....-.R-e.membe·r::--.wi:\.Q' 

and whe not you' Fe to be se€ ~a I i 2 i R§ wi tA. ---/.-f"----

somsone you' r-e. not ~o 506 i..a-l~--w...j-t-Ft-· tF i es----t;e--

--~6S_0~~+l+-~-..JN-i~~--¥O.u ... ,- .... ..t.-. ..wEl.r.+t;..·_:Y..Q.u--t.g.,-..{...e.t..· .-m.e--k-A-ow-:-

----Ma-y-9-e-.. --5Q.me.t-h-ing .... t:o ... ..fj-e ... w·itA-.....:t-h-a.:t-?--. 

PI I th i nk that' 5 kind of Fe levant i R the ont-i-F·Q-

process with 81 I o~ my kids. 

, ~ .1-. I. 'II, ..d'r! ,,... +,.,..+..",..,." .'"'~ 1-""", 
.... ::1.... ,oJ' ~ ~ ...... ... ~ .... ..,. .., ~ - J - - - - '""..... , .... '" 

th i 5 FflOFn i ng? ft,ftor you' re~QGk i ng through-Re-F-' 

phone records.-
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, -f.AI,---wW-Ah,.aa-tt,....;.'~si-'l:t:fh*e~q31u~e8-!S5'tE-t-1i os-nA-:-, ---tYIMrFF,-:. --tBH:aHI-tdJ-Eo~c~I~( ?-f'-. 

2 Q De you tt; i nit that the fact that she was strugg I H+§ ... 

3 had anything to do with the ~egroe to 

4 contro I I +-FIg your Eiaughter7 . 

5 A I don't th i nk I thad anyth I ng mG+.e--t,Q-QO with 

6 contra I ling my QQughter= than a~-R&-e+s-e-'-i-A-my--

7 fam I I Y . INe constant I-y- tc)(ted I Ike -t-Rat, you k-A-OW-; 

8 ever since we got eel I phones. 

9 Q So you \Vere constant I y seRGi R§ J.en i feF-, Zack, af14 

10 Blelghn accusatoFY text messages? 

11 A They' Fe no:t;..-accusatory. :fhey -were ru I es . wt;ene'Jer-

12 Zack was on his no contact list he get the same-k-i-J=I.Q 

13 o~ stuff, But he listened. 

14 Q I'm listen i n9 . Ge a-t=Iea4-. 

15 ~Ar---T+Ah~att~w~a~s~Hit~.--H~ee-+1+i5s~t~e~n~e~dr.. 

16 Q I thought you sa i Ei you were to I ling me to I i st~ 

17 A No , 'was say i n9, ZachaF j ah listened to me-': 

18 ~Q-~L~e~tr-'ss~p~i~c~kr;u~p~tBh~e~re~.-~S~o~s~e*r~i~e~s~o~f~·tt€e~*-tt~m~e~s~s~a~g~e~s~o~n 

19 January 6. The one just reae abO~ft ask; n9" he-F--wfI.e 

20 she tQ)cted aroune -ten th i 5 morn i ng . Exh i b i 1: -3-8--

21 where were you at lunch, Exh i bit ae; Was the -k+Ei-.. 

22 you were texting last night unti+ a~tit midAight~ 

23 Mr. Ke I I Y 's room as weI I, ~h8 -k ~G-I--.-t-e+.a-yei:l--y-et:l-

24 -----we-Fe to stay away from . 

25 Let's talk about what happened later that day. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

You picked Ivy up rrom school early; right? 

Yes. I did. 

You actually took her out or class. right? 

At the end of the day. yes. 

And you met her in the parking lot. and the two or 

you got into the car. or your truck; correct? 

No. no. That's not correct. I went into the 

school. I checked her out. and then I met her in the 

office and then we left together. 

Okay. And you've told us a I ittle bit about what 

happened on the way horne. 

Yes. 

You were angry with her? 

I was upset with her. yes. 

You essentially threatened to send her back east to 

I ive with her grandmother? 

She was okay with that. 

That was something you suggested? 

She acknowledged that. 

with that. 

I suggested, she was okay 

Told her she was done with basketbal I? 

I told her ir she didn't fol low these rules, she was 

done with basketba I I . 

With her in the car you ca I led Jen i fer and to I d her 

to take the kids somewhere else for a little whi Ie 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

so they wouldn't be at home to witness you 

discipl ining Ivy; right? 

No. I told her to take them to Sports Authority 

unti I I cal led her, because I had to deal with 

discipl inc issue with Ivy. 

How is that dirrerent from what I just said? 

It's different from what you just said because 

normally sit down and I ta~ked with my chi Idren. If 

I'm upset I don't discipl inc my chi ldren right away. 

I take a break. you know. so that it's -- so that 

it's not my anger coming out on their backside. 

Is that what you did in this case? 

Wei I, I didn't get to do that in this case because 

she took orf. 

Whi Ie you were decompressing and . --

Actually I didn't decompress yet. was trying to 

print out a T-Mobile bi I I when she removed herself 

from the home. 

Let's talk about Jenifer's work schedule. It was 

not uncommon for her to work a schedule at Community 

Transit such that she was gone early in the morning 

leaving you to get the kids ready for school and 

take them to school; right? 

Yes. I think Zack identified t~at to ~ T. 

And then not uncommon for her. even on those same 
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1 days to. after some break in the middle or the day. 

2 have to go back to work in the evening and at night? 

3 A 

4 Q 

5 

6 A 

Yes. Yes. sir. 

So you were lert with the kids at dinner time as 

we II? 

I was left with the kids. You know. I was Mr. Mom. 

7 yes. 

8 Q Now I want to talk about some things that happened 

9 during those occasions when Jenifer was gone. 

10 particularly in the evening . That was the time that 

11 you and the kids would most often watch movies, 

12 

13 A 

14 Q 

15 

16 

17 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 

25 A 

right, evenings? 

From time to time. 

And we've talked about incidents where you were 

watching a movie with Ivy whi Ie Zack and Sieighn 

were either watching a movie together. or doing 

whatever they were doing: right? 

Depending on what movies were picked from Red Sox. 

How many times did you watch movies with Ivy in your 

bedroom behind a locked, closed door covering up the 

gap in the doorjamb when Jenifer was home? 

I don' t reca I I . I know it was numerous times. 

When Jenirer was home you would watch movies in your 

bedroom? 

No. no. not when jenifer was home. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Never? 

When Jenifer was home? She wasn't home. so yeah. 

So this behavior. you and Ivy behind a locked. 

closed bedroom door doorjamb closed with the 

moulding never happened when Jenifer was home? 

Is this a behavior or is this something that we did? 

You know. was in the craw I space. I was on the 

roof. I was in the yard working. So whenever I was 

done with that. you know. the kids pick a movie. I'm 

relaxing, watching TV. If it was inappropriate and 

Zechariah was trying to watch TV. the door got 

closed and locked. It was actually a sibl ing 

rivalry that got the door locked and closed. because 

Ivy kind of laid down the role to Zechariah early 

on. That's what initiated the door being locked. 

. So didn't think anything of it. 

So this was IVy's idea to close and lock the door? 

Initially it was. 

And then covering the gap was Ivy's as well? 

Yes. 

Because she was real concerned about Zack seeing 

this R-rated movie? 

Ivy control led Zack. 

Now Jenifer actually confronted you at some point 

about that activity. about the fact that Bleighn and 
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1 Zack were talking to her about al I these times dad 

2 was watChing movies or doing something with Ivy 

3 behind a closed. locked door; right? 

4 A 

5 

6 

7 Q 

8 A 

Actually Jenifer confronted me about. you know. 

fucking my therapist. she confronted me about 

fucking every and any other woman. 

We' I I get to those later. We' I I get to this one. 

As wei I as that. That was kind of. you know, right 

9 into the. you know. mix of things. 

10 Q 

11 

12 A 

And you were angry when she asked you about that; 

right? 

No. to I d her to ca I I 911 if she had any - - any 

13 kind of perceived idea that I was doing something 

14 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 

25 

I ike that. she should cal I 911 is what I told her. 

Why would she cal I 911? What was 

Because I should be arrested and put my ass in jai I. 

For doing what? 

For whatever she accused me of. 

After she accused of you of that. did you continue 

your behavior with Ivy behind the closed locked 

door? 

Behav i or? Ask the quest i on aga in. I I m sorry. 

After she excused you of that. did you continue that 

behav i or with Ivy beh i nd the closed, locked door 

with the doorj amb blocked? 
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A 

a 

A 

a 

A 

Q 

A 

a 
A 

Q 

A 

continued watching movies in the same fashion that 

did before. 

jenifer also confronted you about condoms that were 

missing: right? 

Urn-hum. 

And this was at the point in your relationship with 

Jenifer when you and she were no longer having sex: 

right? 

That's correct. 

How did you respond to that? 

I basically told her I used two of the condoms to 

pleasure myself, to rei ieve myself. you know, late 

at night. and I don't know what happened to the 

other condoms. Those are the only condoms that were 

ever in our home. I don't know how many were in the 

box. She purchased them. And based off of 

something that she said, she seen on a website, you 

know, she wanted to experience anal sex. And I was 

not 

I'm not asking that. We' I I get to that in a second. 

I'm saying that's what those condoms were al I about. 

Maybe I wi I I ask about that. So you're tel I ing us 

that she purchased these condoms hoping that you 

would wear them and have anal sex with her? 

That's what it kind of -- after the communication 
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1 

2 

3 Q 

4 

5 

6 A 

7 

8 Q 

she had with me, that's what it kind of -- how it 

settled in my brain . 

She just brought this up out of the blue after two 

or three years or no sexual contact, she said maybe 

we could try anal sex? 

She brought this up orf of something she seen on a 

website off or a prori Ie. 

Let's get back to your explanation for their 

9 disappearance. You told Jenifer that you used a 

10 couple or them to pleasure yourself. You're talking 

'1 
12 A 

13 Q 

14 A 

15 Q 

16 A 

17 

18 

19 

20 

21 

22 Q 

23 A 

24 Q 

25 A 

about masturbation? 

I reI ieve myself. yes. 

Wearing a condom? 

Yes. 

Why? 

1 masturbated twice. 

Because it was. you know. it was just eas i er . You 

know I got up. I was -- you know. I couldn't sleep. 

rei ieve myself. I wrapped it in toi let paper the 

same way she wrapped her tampon in the toi let paper 

and I threw it in the trash in front of me that's in 

front of our toi let. 

Did you tel I Ivy that you had done that? 

No, I didn't .. 

Did you tel I Ivy about the condom supply? 

No, I d i dn' t. 
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1 Q 

2 A 

3 

4 Q 

5 A 

Did you talk to Ivy about sex? 

I asked -- basically I talked to her mother to talk 

to her about sex. 

That's not my question. 

If she brought up something. you know, regarding. 

6 you know. I ike boys or something I ike that, you 

7 know, would handle it in the. you know. the 

8 easiest way. I refer I kind of refer it to 

9 Jenifer. There's two times specifically I remember 

10 talking to Jenifer about sex about talking to, you 

11 

12 Q 

13 

14 A 

15 Q 

know. about educating Ivy, you know, for sex. 

I'm talking about. though. direct conversations that 

you had with Ivy about sex. 

No. 

When Ivy was a I ittle bit younger do you remember 

16 taking her out of a school sex ed program? 

17 A 

18 

19 Q 

20 

21 A 

I think Jenifer and I took her out of a sex ed 

program. 

We know how the decisions were made in your house. 

This was your decision and Jenifer agreed; right? 

Yeah. We agreed. and it depended on who the help 

22 mate was at the time. 

23 Q 

24 A 

25 

Why did you take her out of the sex ed class? 

It was something Jenifer and I said it was okay. and 

Jenifer said she would talk to Ivy about it. So 
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Q 

A 

Q 

A 

Q 

A 

-e-
A 

Q 

A 

Q 

-A-

Q 

didn't see a problem with it. 

That didn't answer my question. Why take her out or 

the class? 

I guess you would ask Jenifer that. then. Because 

didn't think it was apparent that she needed it. 

And I thought her parents could, you know. 

basically. you know. as far as the sex education 

thing, I thought that would be from, you know. 

bas i ca I I Y mom. 

Okay . So you thought it was better that she learn 

about that kind of thing in the home as opposed to 

at school: right? 

From her mother, yes. 

Do you remember a po i nt wher:e -t-vy--wa-s--e<>ncer:ned -=t;.Ilat 

she might be pregnant? 

I do not, no. 

You don' t rememGe-r: ever-t:.a-l-k-i-R-Q--t.e-.. h.e-r···--aootJ-t.--:t;·ha-t~ 

No. 

Wh at -aoout:-··-seme··· con ee-Ffl-tR-at.-·:y·etJ---e-'X-p-r-eS£€G,· ..r:-iTtet+A~ 

t:hat ~ vy !=lad Been sh.a-v-i-R.g--J::t.e-r.--~.9-H;.""R·&i·T-?-- "·· ·De~y-e·I:J

remember this? 

Shaving her pubic ~~~ 

Yes. 

No. 

Do you remember ta I k i n9 to J en i-f:e.r- about:-£:A-a-t-?- · 
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1 /I 

" No. I do not.-

2 Q Let's talk about physical contact with Ivy. You've 

3 told us about foot rubs; right? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

Um-hum. 

Did you rub her legs? 

I rubbed her ca I ves .. 

Rubbed her back? 

Rubbed her back. yes. 

Her forehead? 

And her forehead. Actually I rubbed al lover her 

11 head because her migraines were -- they were, you 

12 know, they are horrific. 

13 -a---W-e~-e--fl-a-d test: i mony from lack. from your boy.---a.G.QtJ-'t-

14 a n---i-fl.G...i-9&R-t.----i-R~Re-·-4.m_i I y 5w+mm..j-A'§--J3&EH--wf:I.e·~ye~ 

1 5 -pY-~I-e4-~-¥y-:-s-·-p~····.g.Qwn-;--···- -Q.e-yetJ-r-emembei= that 

16 happening? 

17 ~A~i---wW~hee~Feo-+l~p~a~n~t~s~e~d~h*e~F~2~.--

18 -tQI----fR~i g:Hh-Ht:-:.-

19 1\ 
V' Yes. do. 

20 Q To 1 1 us a bout t:-Aa-'t-;--

21 A -I think lack comp+etoly covored that. -

22 -Q - 1=1 0 ma y h a v-e.- bu 't ~ wan t -y-e.6I--te-:-

23 A Yeah. Bas i ca 1 I Y Ivy pantsod -8-1-e-i~ 1 vy -Yfa-S 

24 a I ways kind of" pi 01< i ng Of! B I 0 i gAR. Se---b·as-t-€-a-Hy 

25 w hen e ~.--s-Ae- . co n t i R~-I--I.-y..-~·~-G-k:e-G-~OO-3-I-e-t-gflfh---I--F>-~-&k-eEi· 
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1 

2 

on her. 

Sieighn. 

pantsed her-. I pantsed Zack. I pantsed 

3 Q Our i ng that inc i dent: YOtl pu I I ed a I I~ pants 

4 down? 

5 -A-- Du ring a I I you I<~....,.-Qnce the f3oa-l --a.Ace we '§et 

6 the poo I heated. Zechar i ah. myse If. B lei 9AA-. l-vy t .we, 

7 kind of lived in the poo I. -I-t-wa-s-~a--Q.&-aeg Fee ~e-l-. 

8 it was 1;. ••• inter to i me . You cou I d r~ %rom :too h&l:l-&e-; 

9 it was freezing. you know. ~-~Id go out there 

10 and get jAto like a hot tblb. So we W9tI-I-8"~---GU-t:-

11 there a~..a-t;.R·r-ow- t..t:I9 GB¥er. you know. I-i-k& 

12 baclc:: and we weu I d sw-·~r-om 5 i de-t.-e-s-~..ge- an.a W8--

13 would play. There was a game we played what was 

14 the name of it? 8asical Iy t.her~s a game we 

15 pi ayed-w-here. Y-GY-k-R.QW. you' re - you -c-i-o-se Yol:lr 

16 -eyes. ane you ~-r-9tJ.R.G-~-y-~--t-e-iJet-t-A·e-~-e~. 

17 Q Marco Po 107 

18 -4A~---IM-a-Fee·--P-f>.-I-e-. -.-l4la-R-k you. Mr. 8a I docl(. 

1 9 Q An d--i-t-·-w.a-6---M·'t- .. -!:Ul-G·G.fR.RlGi-I .. _1;t-!.a t yo bI wat:rHj-'f*:J-\-I--ye-t;l-F-

20 k i-tl-5·:----p·an..:t-s--Gewr-:l-Gn those OGce s ions? 

21 A It wasn' tit' 5 not that it 'Nas uncammon. it '-s-

22 that whenever she was pickin~ OR 8Iei~hn. I pantsed 

23 her. 

24 Q So on these oeeas ions sett i ng the pao I conduct 

25 aside for a second when you were rubbing IVy's 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

feet, her legs, her back, her head. where in the 

house would this most often happen? 

It would most often happen in our room. And most of 

the time -- I mean. there were five of us there. 

Did you ever do those kinds of things when it was 

just you and Ivy? 

Ah, yes. 

In the I ivi ng room? 

In the I ivi ng room it happened a couple times as 

as. you know rubbing her feet. because we had the 

set up in there. And then in the bedroom. yes. 

What about in her bedroom? 

In her bedroom not her feet. Her head and her 

shoulders. 

Did you ever get in her bed with her at night? 

far 

TV 

One time we were watching a movie. I don't know the 

name of the movie. but I just remember the -- it was 

about a relationship. the girl got hit by a truck. 

you know, going through an alley. That was the only 

time that basically I was rubbing her head and I was 

-- I was, you know. keeping warm myself. 

Were there other occasions where you were maybe not 

in bed with her under the covers but on the bed with 

her after lights out? 

I was. on the bed sitting. you know. rubbing her 
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1 

2 Q 

3 A 

head, yes. her head and shoulders . 

Was Bleighn in the room when that happened? 

Sieighn was in the room asleep, you know, above us. 

4 you know, from time to time. And from time to time 

5 she would come down and. you know. talk to us and 

6 

7 Q 

8 

9 A 

10 Q 

'1 A 

12 

13 

14 

15 Q 

16 

17 

18 A 

19 Q 

20 

socialize with us. 

What about times where Ivy was in bed with you and 

Jenifer. did that happen? 

That happened. yes. 

How many times do you think? 

I don't have a clue. There were times where 

basically I woke up. didn't even know Ivy was in 

the bed. I woke up and Ivy was kissing me on the 

cheek saying, Good night, dad, I love you. 

And when that would happen when Ivy was in bed with 

you and your wife, where would she be in relation to 

you and Jenifer? 

It al I _. it changed all the time . 

Mr. B I eckman, L don't have any other ql7es-t.-i-&A5--fu.F. 

yo~ . Thanks " 

21 

22 

-----~ COUR+-7 .- M F. Browne. ' -Ge'-YSU--Aav-e---a-AY-

redirect? 

23 

24 

25. 

MR. BROWNE: ----\-----t=lav-e--AO Fee j-F-eei;-.'

-----=r-H-E-- CO U RT ;----A-I-+---r--tiJ-Rt .. ;·- · -~·o_l:J·-- €-&A-·-S-~ep-·-aeWfl-;"; 

TAB nl( Y0l:J. 


