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I. INTRODUCTION 

Nicholas W. Bartz (Bartz) is a resident of the State of Michigan. For a 

period of time he was the Managing Member of Health Pro Solutions, LLC 

(HPS LLC), a now defunct Nevada limited liability company. While doing 

business in the State of Arizona, HPS LLC sought financing for an 

equipment purchase through an independent broker also located in the State 

of Arizona. That independent broker found financing available through 

Radiance Capital, LLC (Radiance Capital), a limited liability company 

located in the City of Tacoma, County of Pierce, State of Washington. The 

independent broker presented an Equipment Financing Agreement 

(Agreement, see APPENDIX, at APP-2) to lIPS LLC which was signed in 

the State of Arizona by Bartz in his official corporate capacity as Managing 

Member. Bartz never had any personal contact with or dealings with anyone 

from Radiance Capital. Bartz signed a Personal Guarantee included with the 

Agreement. The sole Debtor was expressly named and identified in the 

Agreement as HPS LLC. One of the terms of the Agreement required lIPS 

LLC to waive objections to personal jurisdiction and submit to venue in the 

courts of King County, Washington. The Personal Guarantee signed by 

Bartz had no such express waiver or voluntary submission to jurisdiction and 

venue. The question presented here is whether Bartz, an out-of-state resi-

dent, is subject to the jurisdiction of the King County Superior Court under 

either Washington's long-arm statute, RCW 4.28.185, or the terms of the 

Personal Guarantee he signed? 
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II. ASSIGNMENTS OF ERROR 

Appellant Nicholas W. Bartz filed his appeal raising issue with errors 

made by the trial court in its denial of his CR 12(b) Motion to Dismiss and 

the grant of Summary Judgment to Respondent Radiance Capital, LLC. 

A. TRIAL COURT ERRORS 

1. The trial court erred by issuing its Judgment Summary And Order 

Granting Summary Judgment And Denying Defendants' CR 12(b) Motion 

To Dismiss dated September 20,2013. Clerk's Papers (CP) at 16l. 

2. The trial court erred by issuing its Amended Final Judgment 

Summary And Order Granting Summary Judgment And Denying Defen­

dants' CR 12(b) Motion To Dismiss dated October 4,2013. CP at 164. 

B. ISSUES RELATING TO ASSIGNMENTS OF ERROR 

The sole issue on appeal is whether the King County Superior Court 
was not the proper venue and moreover lacked personal jurisdiction over 
Nicholas W. Bartz, an out-of-state resident, under both Washington's 
long-arm statute, RCW 4.28.185, and the personal guarantee signed by 
him on the Equipment Financing Agreement between Health Pro Solu­
tions, LLC, as Debtor, and Radiance Capital, LLC? (Assignments of 
Error #1 and #2.) 

ill. STATEMENT OF THE CASE 

A.FACTUALBACKGROUND 

Out-of-State Residency 

Bartz is an unmarried individual) who resided in the State of Arizona 

generally from 1999 through February 2012 but with a brief residency in the 

I Bartz was divorced prior to May 2008 and was then remarried in October 2011 but had that 
marriage annulled in January 2012. CP at 121,12. 
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State of California in 2011. He has resided in the State of Michigan since 

March 2012, and his present mailing address is 1405 N West Avenue, Suite 

152, Jackson, Michigan 49202. CP at 121-22, '3.2 Bartz was the former 

Managing Member of Health Pro Solutions, LLC (HPS LLC), a Nevada 

Limited Liability Company that was formed July 3, 2001 (Nevada Secretary 

of State Public Records, Domestic Limited Liability Company No. 

LLC7075-2001; Nevada Business ID# NV20011072244). CP at 122, , 4. 

After Bartz suffered a permanent disability with his eyesight, HPS LLC went 

out of business; its Nevada Business License expired July 31, 2011, and was 

administratively terminated by the Nevada Secretary of State's Office 

effective November 15, 2011 (Nevada Secretary of State Public Records, 

Administrative Status Change, Document No. 2011-079721848), and its 

present status is "Revoked" according to the Nevada Secretary of State 

Public Records. CP at 122, , 5. The Registered Agent for HPS LLC is listed 

as John D. Lee, 2830 S. Jones Blvd, Suite 1, Las Vegas, Nevada 89146. 

(Nevada Secretary of State Public Records). CP at 122, , 6. Bartz' business 

address at the time HPS LLC was formed as a Nevada Limited Liability 

Company was 8912 E Pinnacle Peak Rd, #430, Scottsdale, Arizona 85255. 

(Nevada Secretary of State Public Records). CP at 122,,7. 

2 Prior to 2009 Bartz owned a house at 4535 Eagle Drive, Jackson, Michigan. In 2009 that 
house was foreclosed on and resold to persons Bartz does not know and with whom he has 
no relationship. CP at 121-22" 3. 
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Absence of Recent Personal Contacts 

For only that period of time from April 15, 1983 through June 25, 1992 

Bartz was licensed by the State of Washington through reciprocity as an 

Osteopathic Physician and Surgeon, License # OPOoo00978 (Washington 

State Department of Health Provider Credential Public Records); however, 

Bartz never practiced as an Osteopathic Physician in the State of 

Washington. CP at 122-23, , 8. Bartz was originally licensed as an 

Osteopathic Physician by the State of Michigan in 1982, and was further 

licensed as an Osteopathic Physician by the State of Arizona in 1986. CP at 

122-23, , 8. Bartz is not presently licensed in any State and is retired due to 

medical disability. CP at 122-23, , 8. 

Absence of Business Contacts 

Bartz has never resided in nor conducted any business in, and since June 

25, 1992 he has not been licensed as an Osteopathic Physician to practice in, 

the State of Washington. CP at 123, , 9. At no time since its formation in 

2001 through its termination in 2011 did lIPS LLC conduct or operate any 

business in the State of Washington. CP at 123,'10. HPS LLC was never 

registered as a foreign or any form of limited liability company or other 

business entity with any office or agency of the State of Washington. CP at 

Equipment Financing Agreement 

In May 2008, HPS LLC was conducting its business in the State of 

Arizona and was referred to an independent lease broker, also operating in 
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the State of Arizona, to recommend a possible lease or financing source for 

acquisition of equipment. CP at 123, '11. By and through the broker and not 

subject to negotiation, an Equipment Financing Agreement was arranged 

through Radiance Capital, LLC (as Creditor) with HPS LLC as the sole 

Debtor. CP at 123, , 12. All papers associated with the financing agreement 

from Radiance Capital were delivered and signed through the broker in the 

State of Arizona, with no direct contact made between HPS LLC and Bartz 

with Radiance Capital, LLC. CP at 123, , 12. The equipment that was 

fmanced by the Agreement with Radiance Capital, LLC was in fact initially 

delivered to an address in the State of Michigan. CP at 123, , 13. 

In 2011 the equipment was moved to the State of Arizona and was stored 

and temporarily used by Fred Goldblatt, a family physician in Arizona. At 

that time, Dr Goldblatt agreed to assume the Agreement payments to 

Radiance Capital, LLC in exchange for his use of the equipment. Dr 

Goldblatt shortly thereafter filed for bankruptcy and the equipment went 

missing. CP at 124,,14. Subsequently, HPS LLC made several attempts 

to locate the whereabouts of the equipment and reacquire it, but its attorney 

was unsuccessful and failed to locate the equipment. CP at 124, , 15. 

Presently, the whereabouts of the equipment that HPS LLC financed through 

Radiance Capital, LLC is unknown. CP at 124,'16. 

Jurisdictional and VenueIForum Issues 

In his signing the Personal Guarantee solely in his individual capacity, 

Bartz nowhere agreed or otherwise consented to personal jurisdiction over 

BRIEF OF APPELLANT 
-- PAGE 5 OF 25 



him by the State of Washington nor to any Washington-based forum, venue 

and choice of law selections that might otherwise, if legal and proper under 

all the circumstances, be applicable to HPS LLC under the Agreement as a 

totally separate and distinct legal entity established under Nevada law. CP 

at 124,'17. 

Health Pro Solutions, LLC was always treated as a separate, legal entity 

with its own books and no commingling offmances. CP at 124,'17. Bartz 

has not and does not consent to personal jurisdiction of any Washington State 

Court over him and retains all his rights and privileges as a citizen of the 

State of Michigan. CP at 124,,18.3 

B.PROCEDURALBACKGROUND 

Bartz' counsel filed a Notice of Appearance that expressly preserved all 

defenses under and pursuant to CR 12(b) (see APPENDIX, at APP-ll). 

Radiance Capital filed a Motion for Summary Judgment and Bartz filed a CR 

12(b) Motion to Dismiss grounded on CR 12(b)(2) and (3). The trial court 

heard arguments on these cross-motions and denied Bartz' CR 12(b) Motion 

to Dismiss and granted Radiance Capital's Motion for Summary Judgment. 

An Amended final judgment was entered on Radiance Capital's 

stipulation that the Judgment entered was solely against Nicholas W. Bartz, 

all other Defendants were dismissed. Subsequently, this appeal was filed. 

3 The referenced Declaration and Supplemental Declaration were made by Bartz solely for 
the purpose to support a Rule 12(b) Motion to Dismiss the above-captioned action as to Bartz 
personally, and as may also have been applicable under the law to Health Pro Solutions, 
LLC. CP at 125, ~ 22; CP at 157,18. 
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IV. STANDARD OF REVIEW 

The Court of Appeals finds itself in the exact position as was the trial 

court in considering the parties' cross-motions for Summary Judgment and 

CR 12(b) dismissal. 

A named defendant may move, prior to trial, to dismiss the complaint for 

lack of personal jurisdiction. CR 12(b)(2).4 Because it is hornbook law that 

personal jurisdiction is essential to a court's power to enter a valid judgment, 

it follows that jurisdictional issues, including proper venue, are threshold 

matters that must be decided prior to addressing the merits of a case by 

summary judgment or otherwise. 5 And because personal jurisdiction is 

bounded by due process under U.S. Const. Amend. XN, the requisite 

quantum of proof for an out-of-state defendant is elevated to that necessary 

to demonstrate sufficient minimum contact with the forum State so that 

personal jurisdiction will not offend "traditional notions of fair play and 

4 Jurisdictional issues are decided by the Court as a matter of law, but the plaintiff must 
nevertheless make a prima facie showing of facts supporting personal jurisdiction to rebuff 
a Rule 12(b) motion to dismiss. Lewis v. Bours, 119 Wn.2d 667, 669,835 P.2d 221 (1992); 
MBM Fisheries, Inc. v. Bollinger Machine Shop & Shipyard, Inc., 60 Wn. App. 414, 418, 
804 P.2d 627 (1991). 

S As Judge Friendly put it so well, "We all agree it was error for the district court to proceed 
as it did. Not only does logic compel initial consideration of the issue of jurisdiction over 
the defendant -- a court without such jurisdiction lacks power to dismiss a complaint for 
failure to state a claim -- but the functional difference that flows from the ground selected 
for dismissal likewise compels considering jurisdiction and venue questions first. A dismis­
sal for lack of jurisdiction or improper venue does not preclude a subsequent action in an 
appropriate forum, whereas a dismissal for failure to state a claim upon which relieve can be 
granted is with prejudice. We shall therefore vacate the judgment dismissing the complaint 
for failure to state a claim on which relief can be granted and remand the case for 
consideration of the issue of jurisdiction over the person of the defendant and, in the event 
that this be found, the issue of venue, prior to consideration of the merits." Arrowsmith v. 
United Press International, 320 F.2d 219, 221 (2nd Cir. 1963). 
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substantial justice." International Shoe Company v. State of Washington, 

326 U.S. 310, 316, 66 S. Ct. 154, 158, 90 L. Ed. 95 (1945).6 General 

personal jurisdiction can exist only when the out-of-state defendant transacts 

"substantial and continuous business of such character as to give rise to a 

legal obligation." MBM Fisheries, 60 Wn. App. at 418.7 Issues relating to 

jurisdiction are reviewed as a question oflaw under a de novo standard.8 

Summary judgment as sought "shall be rendered forthwith if the plead-

ings, depositions, answers to interrogatories, and admissions on fIle, together 

with the affidavits, if any, show that there is no genuine issue as to any 

material fact and that the moving party is entitled to a judgment as a matter 

oflaw."9 A material fact is one upon which the outcome of the litigation 

depends, in whole or in part.tO The burden is on the moving party to 

6 "The consistent constitutional rule has been that a court has no power to adjudicate a 
personal claim or obligation unless it has jurisdiction over the person of the defendant. E.g., 
Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565 (1878)." Zenith Radio Corporation v. 
Hazeltine Research. Inc., 395 U.S. 100, 110,89 S. Ct. 1562,23 L. Ed. 2d 129 (1969). 

7 Specific personal jurisdiction over out-of-state defendants is subject to the provisions of 
RCW 4.28.185; three factors must coexist to satisfy this statute: "(1) The nonresident 
defendant or foreign corporation must purposefully do some act or consummate some 
transaction in the forum state; (2) the cause of action must arise from, or be connected with, 
such act or transaction; and (3) the assumption of jurisdiction by the forum state must not 
offend traditional notions offairplay and substantiaijustice, consideration being given to the 
quality, nature, and extent of the activity in the forum state, the relative convenience of the 
parties, the benefits and protection of the laws of the forum state afforded the respective 
parties, and the basic equities of the situation." Tyee Construction Company v. Dulien Steel 
Products. Inc., 62 Wn.2d 106, 115-16, 381 P.2d 245 (1963). 

• Sheldon v. Fettig, 77 Wn.App. 775, 779, 893 P.2d 1136(1995),aff'd, 129 Wn.2d601, 919 
P.2d 1209 (1996). 

• CR 56(c). 

)0 Morris v. McNicol, 83 Wn.2d 491, 494,519 P.2d 7 (1974). 
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demonstrate that there is no genuine issue as to a material fact and that, as a 

matter oflaw, summary judgment is proper. II All facts and reasonable infer­

ences therefrom must be considered in the light most favorable to the non­

moving party. 12 

V.ARGUMENT 

SUMMARY 

The King County Superior Court was the improper venue and moreover 

lacked personal jurisdiction over out-of-state resident Nicholas W. Bartz 

under both Washington's long-arm statute, RCW 4.28.185, and the Personal 

Guarantee under the Agreement between lIPS LLC and Radiance Capital. 

LEGAL DISCUSSION AND ARGUMENT 

A. Nicholas W. Bartz Is An Out-Of-State Resident 
Who Does Not Have Sufficient Minimum Contact 
With The State Of Washington To Constitu­
tionally Justify And Support Personal Juris­
diction Over Him By The King County Court 
Under Washington's Long-Arm Statute 

To pass constitutional muster, long-arm jurisdiction must be grounded 

on more than mere boilerplate language that was not negotiated and that 

misrepresents the true facts of performance and execution "deemed" to be in 

the State of Washington. Bartz has never lived in, conducted business in, had 

any business locations in, or has had any substantial and significant minimum 

contacts in and with the State of Washington at all -- much less having 

I I Hartley v. State, 103 Wn.2d 768, 774, 698 P.2d 77 (1985). 

12 Citizens/or Clean Air v. Spokane, 114 Wn.2d 20, 38, 785 P.2d 447 (1990) . 

BRIEF OF APPELLANT 
-- PAGE 9 OF 25 



anything whatsoever to do with the Equipment Financing Agreement be-

tween HPS LLC and Radiance Capital that was brokered by an independent 

entity in the State of Arizona. 13 

Except for that period from 1983 through 1992 when Bartz was licensed 

by reciprocity as an Osteopathic Physician by the State of Washington, but 

never practiced in this State, Bartz has had no contact with the State of 

Washington as he has neither lived in nor conducted any business in or with 

this State. CP at 122-23," 8 and 9. Since March 2012 Bartz has resided in 

the State of Michigan, no longer is licensed as an Osteopathic Physician, and 

is now retired due to a medical disability with his eyesight. CP at 121-23, " 

3,5, and 8. In May 2008 at the time the Equipment Financing Agreement 

was arranged with Radiance Capital by an independent broker in Arizona, 

Bartz was unmarried and a resident of the State of Arizona. CP at 121-23, 

" 2, 3 and 11. 14 

Other than the period of licensure by reciprocity, without any actual 

practice, in the State of Washington that in any event ended in 1992 (16 years 

prior to the Agreement between lIPS LLC and Radiance), Bartz has no 

\3 CP at 123",9 - 13; CP at 157",3·4. In fact, even the equipment financed under the 
Agreement was delivered to the State of Michigan. In addition, Bartz has never made any 
personal payments related to the Agreement on behalf of HPS LLC .• all business related 
matters were conducted at arms length under totally separate corporate accounts. CP at 124, 
, 17. 

14 That broker in Arizona found Radiance Capital in Tacoma, Washington, as a source for 
financing so that HPS LLC could purchase equipment for its business. CP at 123, 'll' 11 and 
12. There was no direct contact made between HPS LLC and Bartz in Arizona with 
Radiance Capital in Washington, and execution of the Agreement was through the 
independent Broker in Arizona. CP at 123, , 12. 
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sufficient minimum business contact with the State of Washington to pass 

constitutional due process muster and support personal jurisdiction of 

Washington courts over him as a Michigan resident. And under the express 

provisions of Washington's long-arm statute, RCW 4.28.185(1), any 

transactions related to the Equipment Financing Agreement were conducted 

solely by an independent broker in the State of Arizona at the request ofHPS 

LLC, also a resident of the State of Arizona. CP at 123, ~ 11.15 Under these 

circumstances, Bartz did not have sufficient minimum contact with the State 

of Washington regarding either the Agreement or otherwise to warrant the 

exercise of personal jurisdiction over him by the King County Court and in 

so doing not offend traditional notions of fair play and substantial justice that 

are the hallmarks of due process under the Fourteenth Amendment. 

These are facts and they are all true, supported by competent and 

substantial evidence, and undisputed. Accordingly, long-arm jurisdiction is 

not properly supported and does not exist upon which the King County Court 

may constitutionally exert its jurisdiction and venue over Bartz individually 

as an out-of-state citizen. Based on the foregoing, under Washington's long-

arm statute, RCW 4.28.185, the King County Court did not have sufficient 

legal grounds to exercise personal jurisdiction over Nicholas W. Bartz, 

15 As a matter oflaw, there was no agency relationship between the independent broker and 
Bartz personally. And under Tyee, 62 Wn.2d at 115-16, Bartz as a resident of the State of 
Arizona did not "purposefully do some act or consummate some transaction in the" State of 
Washington, as he did not communicate with Radiance Capital and all papers related to the 
Agreement were delivered to and signed at the independent broker in Arizona. CP at 123, 
~ 12. 
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individually. Pursuant to CR 12(b )(2), the trial court erred as a matter oflaw 

that it had personal jurisdiction over Bartz and in its denial of Bartz' CR 

12(b) Motion to Dismiss. 

B. Nicholas W. Bartz Did Not Voluntarily Submit 
To Personal Jurisdiction Over Himself By The 
State of Washington And The King County 
Court As The Standard Clause Selecting Forum! 
Venue/Jurisdiction For Litigation Was Included 
Only In The Equipment Financing Agreement 
Which Bartz Signed Solely In His Corporate 
Capacity And There Was No ForumlVenuel 
Jurisdiction Selection Clause In The Personal 
Guarantee Provision Which Bartz Signed Solely 
In His Personal Capacity 

The sole DEBTOR under the Equipment Financing Agreement was 

named and identified as Health Pro Solutions, LLC;16 and on behalf thereof 

the Agreement was signed by Bartz solely in his official cOIporate capacity 

as Managing Member. CP at 131. I7 As the solely named and identified 

DEBTOR, and if otherwise legal, the standard/boilerplate language of the 

Equipment Financing Agreement set forth the following stipulation as to 

jurisdiction and forum/venue selection applicable solely to HPS LLC as the 

Debtor: 

CHOICE OF LAW; WAIVER OF JURy TRIAL. This 
Agreement shall be deemed fully executed and performed in the 

16 CP at 129. The sole Debtor is identified as Health Pro Solutions, LLC. 

17 Such an act made in his official capacity for HPS LLC does not by itself render Bartz 
personally liable for debts under any contract or obligation entered into as a managing 
member under Nevada law. Nevada Revised Statutes (NRS) § 86.371. See also RCW 
25.15.125(1) (no liability under Washington law). 
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State ofWashingtonl8 and shall be governed by and construed in 
accordance with the laws thereof without regard to the conflicts of 
laws rules of such State. DEBTOR agrees to submit to the 
jurisdiction of the State of Washington in King County. Each 
Creditor and DEBTOR hereby waives any right to trial by jury of 
any action involving this Agreement. 

CP at 130, , 26 (emphasis on DEBTOR added). 

Bartz in his individual capacity signed as a Personal Guarantor 

according to and under the express provisions set forth in the following 

standardlboilerplate language: 

PERSONAL GUARANTEE(S) 

The undersigned guarantee and promise to make all of the 
payments and perform all Debtors' obligations as specified in this 
Equipment Financing Agreement. Each of our liabilities is primary 
and joint and several and shall not be affected by any settlement, 
extension, renewal or modification of the Agreement, by the 
discharge of [sic] release of the Debtor obligations or by the taking 
or release of additional guarantors or security for the performance 
of the Agreement. The undersigned waive any rights we may have 
to (a) presentment, demand, protect, notice of protest, notice of 
dishonor, notice of default under the Agreement [or] any other 
notices related to this guaranty or the Agreement and (b) the right 
to require Creditor to proceed against Debtor or to pursue any other 
remedy in Creditor's power. The undersigned also waive any other 
rights and defenses available to a guarantor by reason of application 
[of] case or statutory law. The undersigned agree that we are liable 
for Creditor's attorney's fees and costs in enforcing this guaranty, 
whether or not suit is filed. The undersigned acknowledge that this 
guaranty inures to the benefit of Creditor's assigns. 

CP at 132. This Personal Guarantee was signed by Nicholas W. Bartz solely 

18 This standard/boilerplate assertion is patently false, as HPS LLC was at all times in and 
a resident of the State of Arizona, CP at 122-23, ~~ 7 and 11; the Agreement was procured 
by an independent broker in the State of Arizona and executed by HPS LLC in the State of 
Arizona, CP at 123, ~ 12; and the equipment purchased with the financing was in fact 
delivered to an address in the State of Michigan, CP at 123, ~ 13. 
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in his personal/individual capacity on May 20, 2008 in the State of Arizona. 

CP at 123, , 12. 

Critical to the issue of personal jurisdiction of the King County Court 

over Bartz is the fact that nowhere in the Personal Guarantee language signed 

by Bartz, as crafted, drafted and provided as standardlboilerplate language 

by Radiance Capital, is there any stipulation by him to voluntarily submit or 

waive any objection to jurisdiction of the State of Washington in King 

County, or to choice oflaw and waiver of jury trial. CP at 124, ~ 17 and 18. 

The specific language set forth in Paragraph 26 of the Equipment Financing 

Agreement expressly applies only to the named DEBTOR -- identified and 

named solely as Health Pro Solutions, LLC. 19 In short, the King County 

Court did not have personal jurisdiction over Bartz grounded on Paragraph 

26 of the Equipment Financing Agreement that applies solely to HPS LLC 

as the sole named DEBTOR in the Agreement. 

A personal guarantee is merely a contract subject to well-established 

principles of construction. In Seattle-First National Bank v. Hawk, 17 Wn. 

App. 251, 562 P .2d 260 (1977), an issue arose as to an ambiguity in the scope 

of a guaranty (i.e., what the guaranty covers), with the Court of Appeals 

holding that a personal guarantee must be explicit with its language strictly 

19 There is absolutely nothing in either Paragraph 26 or in the express language of the 
Personal Guarantee that would legally bind Bartz, in his capacity as Personal Guarantor, to 
the same stipulations regarding jurisdiction, forum, waiver of jury trial, and choice of law. 
Accordingly and notably, Bartz did not and has not stipulated to personal jurisdiction over 
him by the State of Washington in King County, to a waiver of jury trial, and to the choice 
oflaw selection. CP at 124, ~ 17. 
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construed in the guarantor's favor. 20 

The role of the court is to ascertain the mutual intention of the 
contracting parties, and the burden of proving such mutual 
intention rests upon the plaintiff. ... Here, plaintiff is urging that 
we infer defendant's intent and thus, the mutual intent of both 
parties, from the evidence that only establishes plaintiff's intent -­
an intent that was never communicated to defendant. This we 
cannot do. The unexpressed understanding of one of the 
contracting parties as to the meaning oflanguage is generally of no 
legal significance .... Therefore, the subjective intent ofMr Helm 
as to the scope of the guaranty, unexpressed and uncommunicated 
to defendant, does not satisfy plaintiff's burden of proof of the 
parties' mutual intent. 

Therefore, the court properly looked to contract law in reaching its 
final determination. It is a fundamental rule that guarantors can 
be held only upon the strict terms of their contract, as a contract 
to answer for the debt of another must be explicit and is strictly 
construed. ••• If a contract is equally susceptible of two or more 
constructions, it should be construed against the party using the 
language. ••• In other words, where language is ambiguous, the 
party selecting, drafting, and presenting the contract of guaranty 
containing such misleading language should suffer any 
consequences. 

Hawk, 17 Wn. App. at 255-56 (citations omitted; emphasis added).21 

In our case, Radiance Capital attempts to bind Bartz in his person to the 

jurisdiction and venue of the King County Court by and through the 

boilerplate language it provided in the Personal Guarantee. The language 

provided, however, does not explicitly and unequivocally state that by 

20 Here, Bartz signed the Personal Guarantee as "Guarantor" in his individual capacity. CP 
at 132. 

21 The "general rule [is] that guaranty agreements are to be strictly construed in favor of the 
guarantor .. . and the liability of a guarantor cannot be extended by construction." Alces, 
The Efficacy O/Guaranty Contracts In Sophisticated Commercial Transactions, 61 North 
Carolina Law Review 655, 673 (1983). 
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signing the personal guarantee in his individual capacity that Bartz, an out­

of-state citizen, voluntarily submits to the jurisdiction of the State of 

Washington, venue in the King County COurt,22 and further that he chooses 

Washington law and waives all right to a jury trial. There is nothing in the 

language of the Personal Guarantee that explicitly states such a dramatic and 

binding result on his personal rights and interests.23 And Bartz had no 

intention and was most certainly not voluntarily consenting to such adverse 

impacts on his rights and interests as an out-of-state citizen.24 As legally 

required that the Personal Guarantee must be strictly construed against 

Radiance Capital and in favor of Bartz, this Court should find and conclude 

that by signing the Personal Guarantee solely in his individual capacity that 

Bartz did not voluntarily consent and waive all objections to personal 

jurisdiction over him by and venue in the King County Court. 

Moreover, under settled and published Washington law, individuals who 

may serve solely as personal guarantors to another's obligation under an 

Agreement but who in so doing were signatory only to a separate Personal 

Guarantee provision that did not contain a jurisdictional and forum selection 

22 Just as a curiosity, note that the relevant Radiance Capital office is located in Tacoma -­
in Pierce County, not in King County. Query why venue was selected by Radiance Capital 
to be in King County courts? 

B It would have been very simple for Radiance Capital to insert express and explicit 
language in the Personal Guarantee that by his signature the Guarantor agrees to voluntarily 
submit to the jurisdiction and venue of the selected State and court. It did not do so; 
accordingly, Radiance Capital must bear the consequences for its omission. 

24 CP at 124, ~ 17. 
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clause, are held not to be parties to the Agreement's stipulation to personal 

jurisdiction and choice of forum clause and are therefore not legally bound 

by the requirements of such provision.25 For example, 

A forum selection clause is not binding on a third party who did 
not agree to the contract in which the clause is found. 

Oltman v. HollandAmericanLines USA, Inc., 163 Wn.2d236, 250,178 P.3d 

981 (2008).26 See also American Mobile Homes of Washington, Inc. v. 

Seattle-First National Bank, 115 Wn.2d 307, 796 P.2d 1276 (1990).27 Based 

on the foregoing principles oflaw, the sole Debtor under the Agreement was 

lIPS LLC and Bartz signed the Agreement on behalf of HPS LLC solely in 

his official corporate capacity as Managing Member of lIPS LLC. Bartz 

signed the Personal Guarantee solely in his individual capacity. The Personal 

Guarantee did not expressly contain and set forth the same provisions as did 

the Agreement regarding personal jurisdiction, forum selection, choice of 

2' Moreover, a guarantee only promises a creditor that the guarantor will perform in the 
event of nonperformance by the debtor. B & D Leasing Company v. Ager, 50 Wn. App. 299, 
306,748 P .2d 652 (1988). But "a guarantor is not to be held liable beyond the express terms 
of his or her engagement. If there is a question of meaning, the guaranty is construed against 
the party who drew it up or against the party benefited." Matsushita Electric Corporation 
of America v. Salopek, 57 Wn. App. 242, 246-47,787 P.2d 963 (1990). 

26 This context is applicable and persuasive authority because consent to a forum selection 
clause in an agreement generally connotes a consent to or waiver of personal jurisdiction. 
Kysar v. George A. Lambert DBA Lambert Rainbow Fruit Co., 76 Wn. App. 470,485,887 
P.2d431 (1995). 

27 A person who signs an agreement only in an official corporate capacity does not 
personally benefit by or is bound by a forum selection clause contained therein; and a 
personal guarantee must contain therein express jurisdiction or forum selection provisions 
to bind an individual signatory. Cf State ex rei. Electrical Products Consolidated v. 
Superior Court, 11 Wn.2d 678, 679, 120 P.2d 484 (1941); State ex rei. Lund v. Superior 
Court, 173 Wash. 556,558,24 P.2d 79 (1933) (both holding that a wife was not bound by 
a forum selection agreement signed only by the husband). 
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law, and waiver of jury trial. Whereas HPS LLC agreed to such clause and 

provisions and thus may be bound thereby (if otherwise legal and 

enforceable), Bartz individually did not and is not bound by any of those 

provisions. 

Based on the foregoing and under settled Washington law regarding and 

relating to the nonjoinder of all named Defendants in jurisdictional and 

forum selection clauses in agreements, because Bartz did not voluntarily 

agree to personal jurisdiction over him or to venue in the King County Court, 

the trial court did not have sufficient contractual grounds to lawfully exercise 

personal jurisdiction over Nicholas W. Bartz, individually. Pursuant to CR 

12(b)(2), the trial court erred as a matter of law that it had personal 

jurisdiction over Bartz and in its denial of Bartz' CR 12(b) Motion to 

Dismiss. 

c. The Standard Boilerplate Language In The 
Personal Guarantee That Bartz Would "Perform 
All Debtors' Obligations" Does Not Include IDs 
Voluntarily Submission To The Venue And 
Jurisdiction Of The King County Court 

Although HPS LLC was required to agree as part of the boilerplate 

language in the Equipment Financing Agreement provided by Radiance 

Capital, if otherwise legal, to jurisdiction over it and venue in the King 

County Court, Bartz as an individual and out-of-state resident did not. Bartz 

had no intention to and did not voluntarily consent to personal jurisdiction 

over him in this State and venue in the King County Court by signing as a 
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personal guarantor.28 

Nevertheless, Radiance Capital has argued that all else is irrelevant 

considering the language of the Personal Guarantee signed by Bartz in his 

individual capacity. Radiance Capital appears to place great weight on, and 

to read unwritten requirements into, the following language as constituting 

voluntary consent by Bartz to personal jurisdiction over him and venue by 

and in the King County Court: 

The undersigned guarantee and promise to make all of the 
payments and perform all Debtors' obligations as specified in this 
Equipment Financing Agreement. 

CP at 132. The Debtor is clearly and solely HPS LLC, a separate corporate 

entity established under Nevada law. To perform all Debtors' obligations 

under the Equipment Financing Agreement, in addition to making all the 

payments thereunder, can fairly and obviously be read and construed to mean 

and be limited to the various provisions therein regarding HPS LLC's 

obligations relating to keeping the location of the collateral, making 

alterations or improvements to the collateral, maintaining and repairing the 

collateral, paying taxes related to the collateral, insuring the collateral, and 

similar provisions the performance of which may be measured as compliant 

or noncompliant with the Agreement thus used as metrics giving rise to an 

28 CP at 124, n 17 and 18. 
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action for breach.29 A boilerplate language standard provision by Radiance 

Capital under which HPS LLC "agrees to submit to the jurisdiction of the 

State of Washington in King County" is not such a measure of performance 

to which Bartz is bound simply by signing the Personal Guarantee in his 

individual capacity.30 

Radiance Capital has also argued that because the Personal Guarantee 

is located in Schedule A, that such ipso facto binds Bartz to all the provisions 

of the Equipment Financing Agreement, including the Debtor HPS LLC's 

agreement to jurisdiction and venue in the King County Court.3) Schedule 

A primarily deals with the collateral and its itemization. That the Personal 

Guarantee is set forth on the bottom of such page is of no legal import --

perhaps more a matter of convenience to locate on a single page in lieu of a 

different sheet of paper? In any event, based on the foregoing discussion of 

personal guarantees being strictly construed against the drafter and in favor 

of the guarantor under well-established rules of contract law, the location of 

the language is not controlling nor persuasive and dispositive as to effect on 

29 An "obligation" is defined to mean "that which constitutes a legal or moral duty and 
which renders a person liable to coercion and punishment for neglecting it." Black's Law 
Dictionary, at p. 968 (5th ed. 1979). 

30 If anything of import stems from this standardlboilerplate language, it is that such termin­
ology gives rise to an ambiguity that must be construed most favorably to Bartz as the 
guarantor, and perhaps also gives rise to a genuine issue of material fact which, at a 
minimum, makes summary judgment inappropriate under the circumstances. 

3] It may also be argued that the provisions of the Personal Guarantee regarding waiver of 
notices and affirmative defenses amounts to unfair and unjust overreaching and are thus 
unconscionable and unenforceable under basic contract law, thus rendering the entire Person­
al Guarantee procedurally and substantively null and void as a matter of law. Adler v. Fred 
Lind Manor, 153 Wn.2d 331,103 P.3d 773 (2004). 
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personal jurisdiction and venue with respect to Bartz in his individual 

capacity. 

D. Because The Stipulation To Jurisdiction, Forum 
Selection, Waiver Of Jury Trial, And Choice Of 
Law Provision Of The Agreement Is Grounded 
Solely On Standard/Boilerplate Language Craft­
ed By Radiance Capital That Misrepresents The 
Facts And Is Patently Untrue, Paragraph 26 Of 
The Agreement Is Unenforceable And The King 
County Court Is Not The Proper Venue Such 
That The Complaint Must Be Dismissed In Toto 

The standardlboilerplate language crafted and drafted by Radiance 

Capital in its Equipment Financing Agreement recites as fact that "This 

Agreement shall be deemed fully executed and performed in the State of 

Washington .... " CP at 130, ~ 26. On such assertion of facts as true, the 

Agreement purportedly volunteers the DEBTOR (HPS LLC) to submit to the 

jurisdiction of the State of Washington, to the personal jurisdiction and 

forum of the King County Court, to the waiver of jury trial, and to selection 

of Washington law as the choice oflaw. CP at 130, ~ 26. However, this 

standardlboilerplate language misrepresents the actual facts and is patently 

untrue, as HPS LLC, a Nevada limited liability company and resident of the 

State of Arizona, performed all acts with the broker, received all papers 

related to the Agreement and signed them through the independent broker all 

within the State of Arizona. CP at 123, ~ 11 and 12. Although forum 

selection and jurisdictional clauses are generally enforced by the courts, 

where there is either (1) clear evidence of fraud, undue influence, or unfair 

bargaining power, or (2) are not part of freely negotiated agreements and are 
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unreasonable and unjust, the courts will invalidate such clauses and decline 

to enforce them. See generally, Dix v. ICTGroup, Inc., 160 Wn.2d 826, 834-

35, 161 P.3d 1016 (2007); Kysar v. George A. Lambert dba Lambert 

Rainbow Fruit Co., 76 Wn. App. 470,484, 887 P.2d 431 (1995). The proper 

procedural mechanism by which to determine the enforceability of a 

venue/forum selection clause is by a motion to dismiss brought under CR 

12(b)(3). VoicelinkData Services, Inc. v. Datapulse, Inc., 86 Wn. App. 613, 

624,937 P.2d 1158 (1997).32 

Here, the non-negotiated standardlboilerplate language relating to 

forum/venue selection crafted and drafted by Radiance Capital was a misrep­

resentation of the actual facts solely of one-sided benefit and patently untrue, 

and moreover was not "freely negotiated" (CP at 123, , 12) so as to offend 

traditional notions of fair play and substantial justice if such venue selection 

clause should be enforced by the Court. The unfairness to Bartz is clearly 

obvious, as he is retired on disability and lives in the State of Michigan. 

Under these circumstances, there is no rational basis for the Court to enforce 

a standardlboilerplate contract forum selection provision based wholly on a 

patent misrepresentation of facts where Radiance Capital has presented no 

reason why it can't bring its claim for monetary damages in the State of 

Michigan, the location of Bartz' residence and the place where the equipment 

financed under the Agreement was originally delivered 

32 Assertion of improper venue was expressly noted as an affirmative defense in the Notice 
of Appearance filed in this case. APPENDIX, at APP-ll. 
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Based on the foregoing and pursuant to CR 12(b )(3), the trial court erred 

as a matter oflaw that it was the proper venue/forum in the underlying action 

and in its denial of Bartz' CR 12(b) Motion to Dismiss. 

VI. REQUEST FOR AWARD OF ATTORNEY FEES AND COSTS 

Foreign resident Bartz respectfully requests that this Court award him 

his reasonable attorney fees and costs incurred in his defense of the 

underlying action and in this appeal. 

In the event the defendant is personally served outside the state on 
causes of action enumerated in this section, and prevails in the 
action, there may be taxed and allowed to the defendant as part of 
the costs of defending the action a reasonable amount to be fixed by 
the court as attorneys' fees. 

RCW 4.28.185(5). RAP 18.1. 

VII. EFFECT OF DISCHARGE GRANTED IN BANKRUYfCY 

Bartz filed for Chapter 7 bankruptcy while residing in the State of 

Michigan in October 2008. After successfully completing all requirements 

imposed by law, subsequent to the trial court's entry of Summary Judgment 

in favor of Radiance Capital and solely against Nicholas W. Bartz, individ­

ually, Bartz was granted a discharge in his bankruptcy action by the United 

States Bankruptcy Court, Eastern District of Michigan, Case No. 08-63007-

mbm (October 7,2013). See APPENDIX, at APP-l. The discharge granted 

Bartz under 11 U.S.c. § 727 legally entitled him to be discharged "from all 

debts that arose before the date of the order for relief under this chapter, and 

any liability on a claim that is determined under section 502 of this title as if 

such claim had arisen before the commencement of the case, whether or not 
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a proof of claim based on any such debt or liability is filed under section 501 

of this title, and whether or not a claim based on any such debt or liability is 

allowed under section 502 of this title." 11 U.S.C. § 727(b). The "date of 

the order for relief' is defined as the date on which a voluntary case for bank­

ruptcy under Chapter 7 was commenced by the filing of a petition. 11 U.S.C. 

§ 301. 

The only representation that can be made at this time by counsel is that 

the effect of Bartz' bankruptcy discharge is presently being discussed by his 

bankruptcy attorney (located in Michigan) and counsel for Radiance Capital. 

What counsel can and does affirm to this Court is that Bartz has absolutely 

no intention of waiving or relinquishing his legal rights and protections aff­

orded him by the bankruptcy discharge granted him subsequent to entry of 

the trial court orders on Summary Judgment.33 

This Court should at least take into due consideration the likely effect of 

the bankruptcy discharge granted under Chapter 7 to Bartz and the appro-

priate venue/forum for any issues related to that discharge and all other mat­

ters, including the action against him individually under the Personal 

Guarantee by Radiance Capital, to be the State of Michigan. 

33 The purpose of this appeal is to protect and preserve his rights to contest jurisdiction and 
venue of the King County Court under and pursuant to CR 12(b)(2), and -(b)(3). In the event 
an Answer would have been required had the trial court denied Radiance Capital's Motion 
for Summary Judgment, Bartz would have timely included and/or amended any Answer to 
include the affirmative defense of discharge in bankruptcy. The Notice of Appearance filed 
by Bartz in fact preserved all affirmative defenses to be later raised if required and as 
appropriate. APPENDIX, at APP-ll. See also Notice of Appeal. CP at 159-60. 
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VIII. CONCLUSIONS 

Based on the foregoing facts and law, this Court should fmd and 

conclude that the King County Court had neither personal jurisdiction over 

out-of-state resident Nicholas W. Bartz nor was it the proper forum/venue for 

hearing an action related to the Agreement. For the grounds set forth in CR 

12(b)(2) and -(b)(3), this Court should reverse the trial court orders on 

Summary Judgment and remand this matter to the trial court with instructions 

to grant Bartz' Motion to Dismiss and dismiss Radiance Capital's Complaint 

in toto for lack of personal jurisdiction and improper forum/venue. 

In addition, Bartz respectfully requests this Court grant him his 

reasonable attorney fees and costs incurred for defense of this action based 

on jurisdictional grounds under and pursuant to RCW 4.28.185(5). RAP 

18.1. 

Dated this 30th day of December, 2013. 

Respectfully submitted, 

RHYS A. STERLING, P.E., J.D. 
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BI8 (Official Form 18) (12107) 

United States Bankruptcy Court 

Eastern District of Michigan 
Case No. 08-63007-mbm 

Chapter 7 

In re Debtor(s) (namc(s) used by the debtor(s) in the last g years, including married. maiden, trclde. and address): 
Nicholas William Banz 
4535 Eagle Drive 
Jackson. MI 4920 I 

Social Security I Individual Taxpayer ID No.: 
xxx-xx-1411 

Employer Tu ID I Other nos.: 

DISCHARGE OF DEBTOR 

It appearing that the debtor is entitled to a discharge. 

IT IS ORDERED: 

The debtor is granted a discharge under section 727 of title II. United States Code, (the Bankruptcy Code). 

BY THE COURT 

Dated: IOOll 3 Marci B McIyor 
United Slates Bankruptcy Judge 

SEE THE BACK OF THIS ORDER FOR IMPORT ANT INFORMATION. 
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~ iodiIlIIiIIg lhedatc aud n-of filing. A filin& JI1IIDbc:ri. also af5nd aDd can 
be osed to rcfr:reoce Ibis doeumI:at in the futum. 
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9 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
10 IN AND FOR KING COUNTY 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

RADIANCE CAPITAL, LLC, a Washington) 
limited liability company, ) 

PLAINTIFF, ) 

v. 

NICHOLAS W. BARTZ and "JANE DOE" 
BARTZ, husband and wife; and 

HEALTH PRO SOLUTIONS, LLC, a for­
eign limited liability company, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 

NO. 12-2-07861-1 KNT 

NOTICE OF APPEARANCE BY 
COUNSEL FOR DEFENDANTS 
NICHOLAS and "JANE DOE" 
BARTZ and HEALTH PRO SOLU­
TIONS, LLC 

TO: CLERK, KING COUNTY SUPERIOR COURT, Maleng Regional 

Justice Center, Kent, WA; 

AND TO: SHANNON R. JONES, WSBA #28300, Attorney for Plain­

tiff Radiance Capital, LLC; Campbell, Dille, Bar­

nett & Smith, 317 South Meridian, Puyallup, WA 

98371. 

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE of the appearance 

by counsel for Defendants NICHOLAS W. BARTZ and "JANE DOE" BARTZ, 

husband and wife ("Bartz"); and HEALTH PRO SOLUTIONS, LLC, a 

foreign limited liability company ("Health Pro"), in the above-

NOTICE OF APPEARANCE BY 
COUNSEL FOR DEFENDANTS 
-- Page 1 of 3 

RBYS A . STERLING, P.E . , J.D. 
Attorney at Law 

P.O. Box 218 
Hobart, Washington 98025-0218 

Telephone (425)432-9348 
Facsimile (425)413-2455 

E-mail: RhysHobart@hotmail.com 
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25 
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29 

entitled action by the undersigned attorney. You are hereby 

directed to serve all future pleadings or papers, except original 

process, upon said attorney at the address below stated. 

BY NOTING THEIR APPEARANCE through the undersigned attorney, 

Defendants Bartz and Health Pro do not waive any rights to amend 

prior pleadings, if any, and to make counterclaims, cross-claims, 

or third party claims and to contest personal or subject matter 

jurisdiction or improper service (out-of-State), venue or any other 

defenses, whether affirmative or permissive or under CR 12 or 

otherwise and including but not limited to failure to state a claim 

upon which relief may be granted, available to them pursuant to the 

civil rules of procedure, law, and equity. 

ALSO TAKE NOTICE THAT undersigned attorney requests Plain­

tiff's counsel send him at the earliest convenience copies of any 

case schedules, court orders, pleadings, and motion papers not 

previously served on Defendants Bartz and Health Pro. 

FURTHERK>RE TAKE NOTICE THAT if not already done, Plaintiff's 

counsel is respectfully requested to Opt-In to service via the King 

County E-Filing automated system. 

DATED this 31"t day of May, 2013. 

NOTICE OF APPEARANCE BY 
COUNSEL FOR DEFENDANTS 
-- Page 2 of 3 

RHYS A. STERLING, P.E., J.D. 

\ 
Rhys A. Sterling, 
Attorney for Defenda 

Health Pro 
and 

RHYS A. STERLING, P . E., J.D. 
Attorney at La", 

P . O. Box 218 
Hobart, Washington 98025-0218 

Telephone (425)432-9348 
Facsimile (425)413-2455 

E-mail: RhysHobart@hotmail.com 
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NOTICE OF APPEARANCE BY 
COUNSEL FOR DEFENDANTS 
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Rhys A. Sterling, P.E., J.D. 
Attorney at Law 
P.O. Box 218 
Hobart, WA 98025-0218 
e-mail: RhysHobart@hotmail.com 
Tel. (425) 432-9348 
Fax (425) 413-2455 

RHYS A. STERLING, P.E., J.D. 
Attorney at: Law 

P.O. Box 218 
Hobart, Washington 98025-0218 

Telephone (425)432-9348 
Facsimile (425)413-2455 

E-mail: RhysHobart@hotmail.com 
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