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I. ASSIGNMENTS OF ERROR 

Assignments of Error 

No.1. The Court erred by entering its Order Granting Defendant 

Michael E. Menashe's Motion for Summary Judgment, Denying Plaintiff 

Trudy M. Davis's Cross-Motion for Summary Judgment, and Declaratory 

Judgment entered June 21,2013 (CP 918-921) and its related Order Deny

ing Motion for Reconsideration Decision Amending Summary Judgment 

Ruling entered on July 15,2013 (CP 1040-1041). 

No.2. The Court erred by entering its Order Denying Motion for 

TRO on April 2, 2013. CP 287-289. 

No.3. The Court erred in entering its Judgment and Order Grant

ing Defendant Michael E. Menashe's Motion for Award of Reasonable 

Foreclosure and Litigation Expenses and Judgment entered September 26, 

2013 (CP 1749-1751) and its related Order Granting Defendant Michael E. 

Menashe's Motion for Reconsideration entered November 27, 2013 (CP 

1819-1820). 
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Issues Pertaining to Assignments of Error 

No. 1. When a Court calculates whether a loan bears a usurious 

interest rate under Ch. 19.52 RCW (the "Usury Act"), how is that calcula

tion to be performed? Assignment of Error No.'s 1 & 2. 

No.2. When a Court calculates whether a loan's interest rate is 

usurious under the Usury Act, in deciding the principal amount at issue 

does the phrase "principal actually received by the borrower," as that 

phrase is generally used in Washington decisions, mean "principal re

ceived in fact" by the borrower? Assignments of Error No.'s 1 & 2. 

No.3. When a Court calculates a loan's interest rate for purposes 

of the Usury Act, is it error to deem a sum of money simultaneously both 

principal and interest? Assignments of Error No.'s 1 & 2. 

No.4. When a Court calculates a loan's interest rate for purposes 

of the Usury Act, are "points" interest? Assignment of Error No. 1. 

No.5. When a Court calculates a loan's interest rate under the 

Usury Act, what charges or fees are considered interest for purposes of 
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that calculation versus those charges or fees that are not considered inter

est? Assignment of Error No.1. 

No.6. Does a Court err when it enters summary judgment against 

a borrower in a usury case by determining a loan is primarily for a busi

ness purpose, and not primarily for a personal or consumer purpose, when 

there are material facts in dispute on the issue? Assignment of Error No.1. 

No.7. Does the Deed of Trust Act ("DTA"), Ch. 61.24. RCW, 

injunction provision authorize a hearing on the merits at the initial injunc

tion hearing? Assignment of Error No.2. 

No.8. Under the DTA may the court enter an enforceable money 

judgment for fees as a condition of reinstatement in favor of the lender, 

and not in favor of the foreclosing trustee, when under that Act the lender 

is not entitled to request such relief and also when that Act only lists the 

trustee as the party entitled to payment of reinstatement sums? Assignment 

of Error No.3. 
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No.9. Does a court err when it awards interest on the sums deter

mined necessary to reinstate a loan when the DT A does not authorize such 

award of interest? Assignment of Error No.3. 

II. STATEMENT OF THE CASE 

The following facts are undisputed. On November 2,2011, Appel

lant Trudy M. Davis ("Davis") borrowed money from Respondent Michael 

E. Menashe ("Menashe") evidenced by the Promissory Note at issue (the 

"Note"). CP 7-10; Full copy at Appendix ("Apdx.") 1-4. At the same 

time, Davis secured the Note via Deed of Trust recorded against residen

tial real estate she owns in King County (the "Deed of Trust"). CP 11-20. 

The Note and Deed of Trust are collectively referred to as the "Loan." 

Davis later informed Menashe, through their respective counsel, 

she believed the Loan was usurious. CP 835-839. Because Davis declined 

to send any Loan payments to Menashe, he appointed The Blackstone 

Corporation as successor trustee (the "Trustee") under the Deed of Trust. 

CP 1301:20-21. The Trustee then took the first step in commencing a 

nonjudicial, deed of trust foreclosure by issuing its Notice of Default. CP 

1569:10-11. It then issued its Notice of Foreclosure (CP 79-81) and its 
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Notice of Trustee's Sale setting a foreclosure sale date of February 22, 

2013 ("1 51 Trustee's Sale"). CP 21-25. 

On January 30, 2013, Davis commenced suit and asked the Court 

to enjoin the nonjudicial foreclosure under Ch. 61.24 RCW, the Deed of 

Trust Act ("DTA"), and requested other relief'. CP 1-25; 98-140. As to 

enjoining the Trustee's Sale Davis' position was, and remains, that the 

nonjudicial foreclosure was improperly commenced because it was based 

on incorrectly calculated sums due to the usurious Loan. CP 100: 1-101 :9. 

Simply put, she asserts the amounts alleged due in the foreclosure docu-

ments are incorrectly calculated because if the Loan is usurious, then the 

remedies afforded her under Washington's Usury Act ("Usury Act") 

would change the sums allegedly due. !d. 

At the initial hearing to restrain the 151 Trustee's Sale, the Court 

Commissioner set the matter for hearing before the assigned Judge, Jean 

Rietschel. CP 229-232. Ultimately, the parties submitted a number of 

briefs and materials on the injunction request. CP 47-92; 98-140; 222-

228; 233-238; 239-244; 245-258; 261-262. As will be further described in 

I The other reliefwas for violating Washington's Usury Act, for a Consumer Protection 
Act claim and for a declaratory judgment. CP 3: 19-5: 14. 
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the Authority & Argument section of this brief, Judge Rietschel denied 

Davis' request to enjoin that sale. CP 287-289. Davis appeals the court's 

decision. CP 1786: 19 & 1788-1790. 

Notably, due to Judge Rietschel's oral ruling, the Trustee deter

mined it had improperly calculated the sums allegedly due by Davis and it 

abandoned the 1 st Trustee's Sale. CP 266. Based on that abandonment, 

Davis argued to the court that its decision on the injunction was moot. CP 

273-280. However, the court disagreed and entered its denial order. CP 

287-289. 

Following its recalculation of the sums allegedly due by Davis, the 

Trustee issued an amended Notice of Foreclosure (CP 1367-1369) and a 

new Notice of Trustee's Sale setting a new sale date of August 16,2013 

("2nd Trustee's Sale"). CP 1458-1462. 

Cross-motions for summary judgment were filed by Menashe and 

Davis (CP 595-698, 702-743), responsive and reply briefing was submit

ted by both parties (CP 747-843, 844-857, 866-909, 910-914), and the 

court entertained oral argument from both parties (RP (6/21113) 1-46). 
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The court denied Davis' motion, but granted Menashe's motion ("SJ Or

der"). CP 918-921 ; RP (6/21/13) 43 :5-45:6. Davis appeals the SJ Order. 

CP 1786:23-25 & 1794-1797. Davis moved for reconsideration and pro

vided additional briefing, as allowed by the court. CP 922-969; RP 

(6/21/13) 43:5-44:15. Menashe responded (CP 972-986) and Davis filed a 

reply (CP 989-1039). The court then entered an order amending the SJ 

Order which changed the basis of the court's ruling ("SJ Amendment"). 

CP 1040-1041 . The SJ Amendment is also being appealed. CP 1787: 1-4 

& 1798-1799. 

Before the date of the 2nd Trustee's Sale Davis moved the court, 

under the DT A, to determine the amount of fees due from her to reinstate 

the Loan. CP 1044-1121 . However, the court entered a money judgment 

against Davis in favor of Menashe (the "Reinstatement Judgment"). CP 

1749-1751 . The Reinstatement Judgment is also being appealed. CP 

1787:4-5 & 1800-1802. Menashe moved for reconsideration of the Rein

statement Judgment which was granted in the form of an amendment. CP 

1819-1820. The amendment of the Reinstatement Judgment is included in 

this appeal pursuant to RAP 2.4(f)(3) because Menashe's motion for re

consideration was timely filed and this Court permitted formal entry of the 
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amendment of the Reinstatement Judgment pursuant to RAP 7.2(e). CP 

1821-1822. 

Also before the 2nd Trustee's Sale occurred, Davis obtained a su

persedeas order by which the foreclosure process was stayed pending ap

peal (the "Supersedeas Order"). CP 1548-1549. 

III. SUMMARY OF ARGUMENT 

The trial court erred when it: 

1. Improperly calculated the Loan's interest rate and entered sum

mary judgment against Davis based on that incorrect calculation. Davis 

asserts the Loan's rate exceeds the 12.00 percent usury maximum; 

2. Entered summary judgment against Davis based on its ruling 

the Loan was for a business purpose. Davis asserts the Loan was for a per

sonal/consumer purpose and that material facts in dispute on this point 

made entry of summary judgment improper; 

3. Failed to enjoin the trustee's sale under the DT A. Davis asserts 

she alleged a proper legal or equitable ground to enjoin the sale, which is 

all that is required under the DT A. The court erred by holding a hearing 

on the merits and denying the injunction based on that hearing. 
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4. Entered an enforceable money judgment under the DT A, that 

bears interest, against Davis and in favor of Menashe as a condition to re

instate the loan and thereby halt the foreclosure. Davis asserts the DT A 

only authorizes the court to issue a ruling that authorizes the foreclosing 

trustee to demand and collect the court-determined fees as a condition of 

reinstating the Loan. The pertinent section of the DT A does not authorize 

an enforceable money judgment or an award of interest. 

IV. AUTHORITY & ARGUMENT 

A. The De Novo Standard of Review Applies to this Appeal. 

The de novo standard applies to all aspects of this appeal. An Appellate 

Court reviews summary judgment orders de novo, and engages in the same 

inquiry as the trial court. Adams v. Great Am. Ins. Companies, 87 Wn. 

App. 883, 886, 942 P.2d 1087 (1997). As the responding party to the mo

tion for summary judgment, Davis is entitled to have all reasonable infer

ences drawn in her favor. Schmalenberg v. Tacoma News, Inc., 87 Wn. 

App. 579,587,943 P.2d 350 (1997). Affidavits submitted on behalf of the 

non-moving party must be taken as true for summary judgment purposes. 

Senate Republican Campaign Comm. v. Pub. Disclosure Comm 'n, 133 

Wn.2d 229, 245, 943 P.2d 1358 (1997). Summary Judgment should be 
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denied unless, based on the evidence, reasonable minds can come to but 

one conclusion. Ruffer v. St. Francis Cabrini Hosp. of Seattle, 56 Wn. 

App. 625,628, 784 P.2d 1288 (1990). The burden is on the moving party 

(see Ochsner v. Board of Trustees of Washington Cmty. Coli. Dist. No. 17, 

61 Wn. App. 772, 775, 811 P.2d 985 (1991 )); in this case Menashe must 

establish that in light of all the evidence, with all reasonable inferences 

resolved in Davis' favor, no genuine issues of fact exist, and no reasonable 

jury could conclude the Loan is usurious. 

This action also involves the proper interpretation of statutes by the 

trial court. Statutory interpretation is a question of law that is also re

viewed de novo. See HomeStreet, Inc. v. State, Dept. of Revenue, 166 

Wn.2d 444, 451, 210 P.3d 297 (2009); City of Seattle v. Burlington N. 

R.R. Co., 145 Wn.2d 661, 665, 41 P.3d 1169 (2002). The primary objec-

tive of any statutory construction inquiry is "to ascertain and carry out the 

intent of the Legislature." HomeStreet, supra (citing Rozner v. City of 

Bellevue, 116 Wn.2d 342, 347, 804 P.2d 24 (1991)). 

B. USUry Issue: Specific Facts. A loan broker ("Knapp") ar

ranged the Loan between Davis and Menashe. CP 814:16-816:25, 818:9-
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23,820:15-821 :22,825:11-827:3. Knapp's handwritten notes about the 

Loan are at CP 785 (Apdx. 5) and his letter confirming terms of the Loan 

are at CP 786 (Apdx. 6) (the "Term Sheet"). His notes contain the follow

ing statement about the purpose of the Loan: "Needs money to live, build 

up reserves and to rehab Seattle prop for business/rental cash flow." 

Apdx. 5 (emphasis added). The Term Sheet states Menashe was charging 

Davis a 6.0 percent loan fee. Apdx.6. Menashe's attorney drafted the 

Loan documents. CP 817:2-13, 774 (2nd to last paragraph), 784 at ~33. 

1. The Note. The Note (Apdx. 1-4) is an interest only note bear

ing stated monthly interest of $2,276.04 (Apdx. 1, ~d) and contains the 

following pertinent provisions: 

a. The Repair Reserve. Paragraph "b" states $12,500 was to be 

withheld by Menashe as a repair reserve ("Repair Reserve"). Apdx. 1. It 

was to earn interest when it was disbursed. Id. at ~b. The Repair Reserve 

was never disbursed to Davis. CP 1367 (Amended Notice of Foreclosure 

showing principal of$237,500, not $250,000 face amount of Note.) 

b. The Interest Reserve. Paragraph "d" states $16,770.83 was to 

be withheld by Menashe as an interest reserve ("Interest Reserve"). Apdx. 

1. It reads: 
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Upon execution hereof, Borrower authorizes Lender to withhold 
from the loan proceeds an "Interest Reserve" in the amount of 
Sixteen Thousand Seven Hundred Seventy and 8311 00 Dollars 
($16,770.83). So long as Borrower is not in default hereunder or 
is not in default pursuant to any other agreement between Bor
rower and Lender, Lender shall apply Two Thousand Two Hun
dred Seventy Six and 0411 00 Dollars ($2,276.04) of the Interest 
Reserve to Borrower's obligation to make interest payments as 
required hereunder until disbursements are made from the Repair 
Reserve and thereafter the actual interest due until the Interest 
Reserve is exhausted. Upon full expenditure of the Interest Re
serve, Borrower shall make all required payments. 

!d. at ~d. None of the Interest Reserve was ever physically delivered to 

Davis; instead, it remained in Menashe's bank account at all times. CP 

817:6-23. 

c. The Prepayment Penalty. Paragraph "h" contains a prepayment 

penalty in the amount of the Interest Reserve: $16,770.83, less interest 

paid. Apdx. 2. In combination with the Interest Reserve created by Para-

graph "d," the terms of this prepayment penalty provision ensured the 

$16,770.83 Interest Reserve could never actually be disbursed to Davis. 

Apdx. 1-2. The last paragraph ofthe Note confirms the penal nature ofthe 

provIsIOn. Apdx. 4. 

d. The Savings Clause. The Note also has a clause to make it 

comply with the Usury Act. Apdx. 4. It reads: 

In no event shall any payment of interest or any other sum paya
ble hereunder exceed the maximum amount permitted by appli
cable law. If it is established that any payment exceeding lawful 
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limits has been received, the holder hereof will credit the excess 
amount to principal or, at Lender's option, refund the same. 

Apdx. 4. 

2. The Loan Fees. In order to close the transaction, Menashe 

wired into escrow the amount of$210,729.27 (CP 791 & 819:4-17), not 

the $250,000 face amount of the Note (Apdx. 1). At closing escrow issued 

its final settlement statement ("Settlement Statement"). CP 790; Apdx. 7. 

The Settlement Statement confirms the following were disbursed as loan 

fees and charges to persons and entities other than Davis (collectively, the 

"Loan Fees"i: 

--Origination charge to Menashe 
--Loan fee to Menashe 
--Underwriting fee to Menashe 
--Loan processing fee to Universal Financial 
--Mortgage Fee to Columbia Mortgage 
TOTAL 

Apdx. 7; CP 703:4-11. 

$10,000.00 
$ 5,000.00 
$ 1,195.00 
$ 1,500.00 
$ 2,500.00 
$20,195.00 

a. The Loan Fees alk/a the Interest "Points." The Settlement 

Statement (Apdx. 7) charges titled "Our origination charge-Michael E. 

Menashe," for $10,000, and the "Loan Fee-Michael E. Menashe," for 

$5,000, were the 6.0 percent Lender's Fee listed in the Term Sheet (Apdx. 

2 It is undisputed the "Loan fee-Michael E. Menashe" and the "Underwriting fee-Michael 
E. Menashe" totaling $6,195.00 listed on Apdx. 7 were actually paid to his broker, 
Knapp. CP 703:12-13. 
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6) assessed in the form of percentage interest "points." Knapp, who re-

ceived the $5000 "Loan Fee-Michael E. Menashe," described his broker's 

demand for these fees/points as follows: 

Q. And then it mentions a loan of $250,000. and then 
below that there's a line that says, "Loan Origination." 
There's nothing where it says "percentage," and then it says 
"5,000." Could you describe for the record what that is. 

A. We charge a fee to facilitate or to broker loans. In this 
particular case we charge $5,000 and the origination fee to be 
paid out to title. 

Q. To you? 
A. To Michael Knapp and Associates. 
Q. Correct. So then what is involved in loan origina-

tion? 
A. Operating a business. 

CP 943:1-13. 

As to the Term Sheet (Apdx. 6), Knapp described the total 

fees/points as follows: 

Q. The next line with an asterisk says, "Lender: 6 per
cent." Can you explain for the record what that indicates? 

A. That is the fee that is charged in totality by the lender 
and/or broker in combination. You take that number of six and 
multiply it by the loan amount. That equates to the fee. That is 
the -- per this Letter of Understanding, that is the estimated 
amount that will be charged. 

Q. Now, you previously talked about the $5,000 fee that 
you requested in your broker demand. Is that 5,000 part of 
that six percent? 
A. It is. 

Q. SO as you sit here today, do you know how that six 
percent fee was split? 

MR. COULSON: I will object to the form of that question. 
The witness can answer. 

A. It looks like if I look at Exhibit KNA3, if I were to take 
the six figure and multiply it by 250,000, that equates to approx-
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imately a $15,000 fee of which 10,000, line 803, was paid to Mr. 
Menashe and 5,000, line 808, was paid to Michael Knapp and 
Associates. 

CP 944:19-945:15 (reference to "KNA 3" found at CP 694). 

Knapp confirmed the amounts paid again, referencing CP 874: 

Q. SO also on page 1 I'm going to refer you to the sec
tion that says "Fees." It says, "4 pts to MM." Am I correct 
that that means four points to Michael Menashe? 

A. Yes. 
Q. That would represent the $10,000 that you men-

tioned earlier in your testimony? 
A. Four points of$250,000. 
Q. Would be $10,000? 
A. Correct. 
Q. And then the next line under "Fees" it says, "2 

points to Michael Knapp and Associates." 
A. Correct. 
Q. That would be the $5,000 you mentioned earlier? 
A. Correct. 

CP 947:23-948:12. 

Menashe confirmed Knapp's testimony, also referencing CP 874: 

Q. Okay. The next line where it says "Fees" and then it 
says "4 pts" which I assume is points, "to MM," do you know 
what that phrase means? 

A. That would be 4 percentage points to Michael Menashe. 
Q. And that would be 4 percent of the that loan amount 

of 250,000 up there higher? 
A. I assume. 
MR. COULSON: Object to the form. You can answer. 
Q. What was your answer? 
A. Yes. 
Q. Okay. And then below that last line we're looking 

at is says "2 points to Michael Knapp and Associates." Am I 
to understand that would mean that 2 percentage points of 
that 250,00 was to go to Michael Knapp & Associates? 

A. Yes. 
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MR. COULSON: Object to the form. You can answer. 

CP 936:5-21. 

Menashe also confirmed the split ofthe interest points with Knapp: 

Q. As I read that, and please correct me if I'm wrong, 
that there's a total $15,000 loan fee of which you received 
10,000 and Mr. Knapp of River Capital got 5,000? 

A. Correct. 

CP 939:21-24. Referencing Apdx. 7 Menashe also stated: 

Q. Okay. And then it says, "Our origination charge -
Michael E. Menashe," do you know what that means? 

A. Yes. 
Q. What does it mean? 
A. That would be the -- this where the error is on the -- our 

origination charge would be the $10,000 loan fee that we referred 
to earlier. 

CP 940:16-22. 

b. The Underwriting Fee. Knapp's testimony about his broker's 

demand indicates the $1,195 Underwriting Fee on the Settlement State

ment (Apdx. 7) was to pay his business overhead - not for services to Da

VIS. He stated: 

Q. And then the next line it has numbers would be the 
underwriting services underwriting a processing fee? 

A. Yes. 
Q. It says "1,195"? 
A. Okay. 
Q. SO what's an underwriting processing fee then? 
A. The energy and effort it takes to underwrite to deter

mine the viability of a transaction is the underwrite. So deter
mining the value of the property. 

CP 943: 14-22. 
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The Term Sheet Davis signed (Apdx. 6) does not include this 

charge and Davis states she received no services for it. CP 932:28-32 (ref

erencing CP 934). 

c. The Loan Processing Fee to Universal Financial- Menashe has 

No Idea What It Was For. $1,500.00 was deducted from principal and 

paid to Universal Financial LLC. Apdx. 7. However, Menashe had no 

idea what it was for; he testified: 

Q. Then the next line says "Loan processing fee - Uni-
versal Financial, LLC." Do you know what that refers to? 

A. I do not. 
Q. And how about the accompanying $1,500? 
A. I do not. 

CP 941 :2-7. 

The Term Sheet Davis signed (Apdx. 6) does not include this 

charge and Davis states she received no services for it. CP 932:28-32 (ref

erencing CP 934). 

d. Mortgage Fee to Columbia Mortgage - Nobody Knows What 

This Charge Was For. Columbia Mortgage was paid $2,500 (Apdx. 7), 

but nobody knows what it was for. Menashe stated: 

Q. I'll ask you the same thing on the next line, it looks 
like it refers to mortgage fee, Columbia Mortgage. Do you 
know what that refers to? 

A. I do not. 
Q. And similarly do you know what the $2,500 is 

about? 
A. I do not. 

CP 941 :8-14. 

Knapp also did not know what that fee was for; he testified: 
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Q. Then when I ask you to turn to KNA5, in particular 
I'm going to have you look at line 811. It says, "Mortgage fee 
to Columbia Mortgage." 

A. Um-hmm. 
Q. Now, do you know who or what Columbia [sic] 

Mortgage is? 
A. I do not and -- I do not. I believe Mike Bauer works for 

one of these two companies. I am not -- I can't tell you which 
one for sure. 

CP 946:7-14 (reference to "KNA 5" found at CP 696). 

The Term Sheet (Apdx. 6) does not include this charge and Davis 

states she received no services for it. CP 932:28-32 (referencing CP 934). 

3. Davis' Principal Calculations for the Two Hearings. 

a. The Injunction Hearing. At the injunction hearing, held before 

any discovery occurred, Davis calculated the principal to be $220,729.17.3 

b. The Summary Judgment Hearing. By the time summary judg-

ment was filed, discovery had disclosed the existence of the interest 

"points" and other Loan Fees. Apdx. 6 & 7 (documents produced by 

Knapp and Menashe); Deposition testimony of Menashe and Knapp quot-

ed in p. 14-18 of this brief. Based on that discovery Davis calculated the 

3 $250,000 face amount of the Note (Apdx. I), less the $12,500 Repair Reserve (Jd. at 
~), less the $16,770.83 Interest Reserve (Jd. at ~d). CP 184:7-10. 
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principal to be $217,305.00.4 For purposes of the summary judgment mo-

tion, Davis included the Interest Reserve in the principal balance due to 

the Court' s initial ruling (CP 704, footnote 2; initial ruling at RP (3/15/13) 

22: 1 0-20) although she continues to assert the Interest Reserve is not prin-

cipal. 

4. The Loan Purpose. Davis has continuously maintained the 

Loan was for a consumer purpose, not a business or commercial purpose. 

CP 124:18-23,226:18-26,526:1-13 (referencing 529-533), 732:19-733:23 

(referencing 735-739), 907 p. 100:8-17, 908 p. 143:2-909 p. 146:18. She 

states the loan was to payoff a prior loan on the residence with Hazel Jor-

dan, to pay property taxes on the residence and to make a personal loan to 

Lowell lng, who further loaned the money to Gregg Yamate. Id. The Set-

tlement Statement (Apdx. 7) confirms Davis' testimony. It reflects a pay-

off of the loan to Ms. Jordan, the payment of taxes to King County and 

"loan proceeds-Gregg Yamate" in the amount of $147,718.18. Id. The 

Settlement Statement also shows Davis received "Cash to Borrower" in 

the amount of $15,995.00. Id. The personal nature of the loan is con-

firmed by Knapp' s hand-written notes which state the purpose of the loan: 

4 $250,000 face amount of the Note (Apdx. I), less the $12,500 Repair Reserve (Jd. at 
~), less the points/loan fees of$20,195 .00 (CP 703:4-11, 728; Apdx. 7). Calculation at 

- 19 -



"Needs money to live, build up reserves and to rehab Seattle prop for 

business/rental cash flow." Apdx. 5 (emphasis added). 

Davis also submitted the 1 st Declaration of Lowell lng in which he 

confirmed the personal loan from Davis. CP 741:19-742:2. She also 

submitted the 1 st Declaration of Gregg Yamate confirming he then bor-

rowed the money from Mr. lng. CP 841: 19-24. 

The existence of the Note's usury savings clause (Apdx. 4) also 

adds to the facts supporting the personal nature of the loan; logically, a 

usury savings clause is unnecessary for a business purpose loan in Wash-

ington. 

c. Usury Issue: Authority & Argument - the Trial Court Er-

roneously Calculated the Interest Rate & Erroneously Ruled the Loan 

was for a Business Purpose. Unless exempted from its coverage, the 

Usury Act sets a maximum rate of 12.00 percent for all loans. RCW 

19.52.020. The pertinent portions of that statute read: 

Highest Rate Permissible--Setup Charges. (1) Any rate of in
terest shall be legal so long as the rate of interest does not exceed 
the higher of: (a) Twelve percent per annum; . ... No person 
shall directly or indirectly take or receive in money, goods, or 
things in action, or in any other way, any greater interest for the 
loan or forbearance of any money, goods, or things in action. 

CP 710:24-711:1. 
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Id. Whether the Loan's rate exceeds 12.00 percent is at issue in this ap-

The Usury Act contains an exemption, and an exception to that ex-

emption. They are located at RCW 19.52.080, which reads: 

Defense of usury or maintaining action thereon prohibited 
if transaction primarily agricultural, commercial, invest
ment, or business - Exception. Profit and nonprofit corpora
tions, Massachusetts trusts, associations, trusts, general partner
ships, joint ventures, limited partnerships, and governments and 
governmental subdivisions, agencies, or instrumentalities may 
not plead the defense of usury nor maintain any action thereon or 
therefor, and persons may not plead the defense of usury nor 
maintain any action thereon or therefor if the transaction was 
primarily for agricultural, commercial, investment, or business 
purposes: PROVIDED, HOWEVER, That this section shall not 
apply to a consumer transaction of any amount. 

Consumer transactions, as used in this section, shall 
mean transactions primarily (Or personal, family, or household 
purposes. 

Emphasis added. 

The underlined portion is the specific exemption, and the italicized 

portion is the exception to it; whether the Loan was for a consumer or 

commercial purpose is also at issue in this appeal6. 

5 CP 4:12-15,100:2-11,103:6-12,52:23-53:15, 223:20-224:7, 239:25-241:3 (referencing 
244), 253: 14-256:6,261: 16-262: 13, 287-289, 705 : 16-707: 15, 7lO:21-711 :20, 610:5-
611:20, 761:19-763: 19, 920:20-22 (SJ Order citing rate as basis for decision), lO41 :7-1l. 
6 CP 4: 15-16, 51: 1-52:22,223: 11-19, 224: 19-25,226, 256:7-257:8, 287-289; 608: 1-
610:4,707:16-709:19,732:19-23,733:7-12 & 16-23,741:19-742:2,763:21-766:2, 
850: 12-854:6, 920:20-22; lO41 :7-11 (SJ Amendment citing business purpose of Loan for 
basis of decision.) 
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The Usury Act remedy is a reduction of the principal owed by 

twice the amount of interest paid plus the amount of interest accrued, but 

not yet paid. RCW 19.52.030. In other words, a finding of usury signifi

cantly reduces the principal amount owed by the borrower, in this case, 

Davis. The debtor is also entitled to its attorney's fees and costs and to 

recover the amount of money it has paid that exceeds the amount due. Id. 

To establish the defense of usury, a party must show: (1) a loan or 

forbearance, express or implied, of money or other negotiable tender; (2) 

an understanding between the parties that the principal must be repaid; (3) 

the exaction of a greater rate of interest than is allowed by law; and (4) an 

intention to violate the law. Liebergesell v. Evans, 93 Wn.2d 881, 887, 

613 P.2d 1170 (1980) (citing Flannery v. Bishop, 81 Wn.2d 696,504 P.2d 

778 (1972)). The intent necessary to satisfy requirement (4) is the parties' 

intention merely to enter into the transaction. Liebergesell, supra. The 

intent thus need not be wrongful or calculated to violate the usury law. Id. 

(citing Tacoma Commercial Bank v. Elmore, 18 Wn. App. 775, 781,573 

P.2d 798 (1977)); see also Metro Hauling, Inc. v. Da{{ern, 44 Wn. App. 

719,721,723 P.2d 32 (1986) (citing Tacoma, supra). 
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At issue in this appeal is the third element - whether the Loan's 

rate exceeded 12.00 percent. The RCW 19.52.080 business purpose ex

emption and its consumer exception, which are also at issue, are discussed 

in a later section. 

1. How to Calculate Whether a Loan is Usurious. Clausing v. 

Virginia Lee Homes. Inc., 62 Wn.2d 771, 384 P.2d 644 (1963), explains 

how a court determines whether a note is usurious (the "Clausing Calcula

tion"). Footnote 1 to that opinion confirms how to determine whether a 

usurious rate is charged: by taking the loan amount actually received by 

the borrower and multiplying 12.00 percent interest for the term ofthe 

note; that sum represents the maximum interest allowed. Id. at 774. Next, 

the interest actually charged for the term for the note is calculated. Id. 

The two total interest charges are compared; if the amount actually 

charged exceeds the 12.00 percent rate charge the note is usurious. Id. 

Additionally, when loan fees and charges not received by a bor

rower are at issue they are not only excluded from principal, they are also 

added to the stated interest. Buskv. Hoard, 65 Wn.2d 126, 135,396 P.2d 

171 (1965); Home Sav. & Loan Ass 'n v. Sanitary Fish Co., 156 Wash. 80, 
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90-91,286 P. 76 (1930); Baske v. Russell, 67 Wn.2d 268, 273, 407 P.2d 

434 (1965). 

Consequently, it is important for a court (including this one) to de

cide: what sum is principal actually received by the borrower, and what 

sum is interest. The trial court below erred in making these determina

tions. 

2. Only Sums Actually Received by the Borrower are Princi

pal. In calculating whether interest is usurious, the principal does not in

clude sums not actually received by the borrower. In Sparkman & McLean 

Income Fundv. Wald, 10 Wn. App. 765, 768, 520 P.2d 173 (1974) the 

Court stated: " ... only the money actually received by the borrower is rel

evant in allegedly usurious transactions. A lender may not evade the usu

ry laws by executing a note which is nonusurious on its face while actual

ly disbursing less than the principal amount of the note." (emphasis add

ed); see also, Busk, supra; Home Sav. & Loan Ass 'n. , supra. The Settle

ment Statement (Apdx. 7) confirms Davis did not receive the principal 

face amount ofthe Note, even without the Repair Reserve (Apdx. 1, ~). 
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3. The "Points" & Other Loan Fees are Interest. It has also 

long been the rule in Washington that loan fees deducted from principal 

are considered interest, and not part of the principal. Home Sav. & Loan 

Ass 'n., supra ($3,500 note, but only $3,000 advanced; the $500 difference 

found to be a bonus/loan fee which, when added to the interest created 

usurious loan); Clausing, supra ($67,500 promissory note, but only 

$56,200 determined to have been advanced due in part to commis-

sion/finders fee, and borrower entitled to credit against principal for differ-

ence in note found usurious); Busk, supra ($7,500 note but only $6,000 

actually advanced because $1,500 was retained as commission; commis-

sion plus interest at stated rate made loan usurious); Baske, supra ($6,000 

note, but only $4,750 advanced due to deduction of$1,250 commission; 

the commission plus the stated interest rate made the loan usurious); 

Sparkman, supra ($8,000 in loan fees, commissions and discounts held to 

make loan usurious). 

The law, explained at Aetna Finance Co. v. Darwin, 38 Wn. App. 

921,926,691 P.2d 581 (1985) is as follows: 

A charge for interest is not part of the loan transaction, regardless 
of what the parties may call the charge. Sparkman & McLean In
come Fund v. Wald, supra (citation omitted in original). Charges 
for making a loan and for the use of money are interest; charges 
are not interest if they are for services actually provided by the 
lender, reasonably worth the price charged, and for which the 
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borrower agreed to pay. See Testera v. Richardson, 77 Wash. 
377, 379, 137 P. 998 (1914); Sparkman & McLean Income Fund 
v. Wald, supra (citation omitted in original). Under RCW 
19.52.020, a set-up charge is exempt from characterization as in
terest only if it is made in connection with a loan of $500 or less. 
See also, Sparkman & McLean Income Fund v. Wald, 10 Wn. 
App. at 769, 520 P.2d 173 (1974). The trial judge found that 
Aetna's loan funding fee was for "services provided by Aetna Fi
nance Company for which it was paid $1,000.00 by the defend
ants, which was a legitimate cost of the loan." The judge de
scribed these services as "preparing the loan documents, arrang
ing and paying off the [loans], ... arranging the payment of the 
truck, recording fees and loan disbursement, ... " Although 
Aetna's charges for these administrative services may have been 
"legitimate costs of the loan," they are set-up charges normally 
incidental to making a loan. which must be treated as interest. 5 

Thus, Aetna's $1,000 loan funding fee was a charge for interest, 
and therefore was not part of the transaction. 

Emphasis added. Footnote 5 to the Aetna case, cited in the above 

passage reads: 

By contrast, Aetna's charges to the Darwins for title insurance 
and recording fees were for services provided by the lender, and 
were not set-up charges. See, e.g., Busk v. Hoard, 65 Wash.2d at 
130-35, 396 P.2d 171. Although not dispositive, the (act that 
these services were obtained by payment to a third party is evi
dence the services were actually provided to the borrower and 
were reasonably worth the amount charged. See Kyser v. TM 
Bragg & Sons, 228 Ark. 578, 309 S.W.2d 198, 200 (1958); Lyle 
v. Tri-County Fed. Sav. & Loan Ass'n of Waldorf, 33 Md.App. 
46, 363 A.2d 642, 644-45 (1976). 

Emphasis added. 

As argued below, the "points" and other Loan Fees were not for 

agreed-upon services provided to Davis, such as for title insurance or re-
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cording fees; instead, they were, as described by the Aetna court and con

firmed by Knapp's and Menashe's deposition testimony, set-up charges 

normally incidental to making a loan. Consequently, they are to be treated 

as interest. 

a. "Points" are Interest, Not Principal. Menashe and Knapp re

ferred to their Loan Fees as "points." CP 947:23-948:12; 936:5-21; 874. 

In real estate lending "points" have an established meaning and are inter

est. Washington law and Federal law recognize points as interest, as do 

other jurisdictions. 

i. Washington Law. Ch. 19.144 RCW (Mortgage Lending and 

Homeownership) and Ch. 19.146 RCW (The Mortgage Broker Practices 

Act) both refer to "points". See RCW 19.144.020 & RCW 19.146.0201. 

Washington's Department of Financial Institutions, charged with 

enforcing both acts, has defined points by regulation. WAC 208-600-

200(2)(d) defines points as: "'Discount points' or 'points' refer to a fee 

paid by the borrower to the lender to reduce the interest rate. The points 

are expressed as a percent of the loan amount. The higher the points paid, 

the lower the interest rate." WAC 208-660-006 defines points as: "'Dis

count points' or 'points' mean a fee paid by a borrower to a lender to re-
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duce the interest rate of a residential mortgage loan. Pursuant to Regula

tion X, discount points are to be reflected on the good faith estimate and 

settlement statement as a dollar amount." 

ii. Federal Law. Federal regulations define points similarly, in

cluding them in the cost of consumer credit. See 12 CFR 226.4(a) & 

(b)(3); CP 949-952. A copy of that regulation is attached at Apdx. 8-11. 

iii. Other Jurisdictions. B.F. Saul & Co. v. West End Part North, 

Inc., 250 Md. 707, 246 A. 2d 591 (1968), cited by Black's Law Dictionary 

at 1040 (5 th ed. 1979) in support of its definition of "points," confirms that 

points are interest and are added to the total stated interest charged to de

termine if a loan violates usury statutes. A copy of the Black's Law Dic

tionary definition of "points" (CP 967-968) is also attached at Apdx. 12-

13. 

Davis asserts the Loan Fees/"points" are interest as a matter of law 

and under the facts of this case, and she urges the Court to hold they are. 

They are not principal. 
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b. The Underwriting Fee, Loan Processing Fee and Mortgage Fee 

All Constitute Interest, Not Principal. 

i. Underwriting Fee. Knapp's testimony confirms the $1,195 un

derwriting fee was to pay his business overhead, not for any services to 

Davis. CP 943:14-22. Under Aetna, supra, it is interest. 

ii. Loan Processing Fee. Menashe testified he has no idea what 

the $1 ,500 loan processing fee was for. CP 941 :2-7. If this was a fee for 

services he provided to Davis he should be able to state what those ser

vices were. He cannot state why he charged this fee to her; consequently, 

it cannot be found to be for services Menashe provided to Davis. This log

ically makes the charge interest. 

Moreover, under Aetna administrative services incidental to setting 

up a loan by the lender are interest. Because this charge is described more 

as an administrative fee, and not for a specific service, under Aetna this 

charge is interest. 

iii. Mortgage Fee. Menashe and Knapp both could not explain 

what this $2,500 charge was for. CP 941 :8-14; 946:7-14. Neither detailed 

any service provided to Davis for this sum. Id. Under Aetna, this charge 
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is an administrative charge by the lender to set up the loan; consequently, 

it also is interest. 

iv. No Services Provided to Davis. The underwriting fee, the 

loan processing fee and the mortgage fee were not agreed to by Davis be

fore the closing, and she states she received no services for them. CP 

932:28-32 (referencing the Term Sheet, CP 934 & Apdx. 6). They are not 

listed on the Term Sheet which she signed. Apdx. 6. Again, under Aetna 

these charges are to be included in interest, not principal. 

4. Davis' Usury Calculations & How the Court Erred. Davis' 

Calculations for the injunction hearing and the summary judgment hearing 

were as follows: 

a. The Injunction Hearing. At the injunction hearing, before any 

discovery occurred, Davis calculated the Note to carry a usurious rate of 

12.37 percent. CP 184:6-12. She calculated that rate by dividing 

$27,312.48 (12 months of the stated monthly interest of $2,276.04) by the 

principalof$220,729.17. ld. As stated previously, the principal was cal-
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culated by deducting the Repair Reserve and Interest Reserve from the 

face amount of the Note. 

The court held the Note did not bear a usurious rate because the 

court ruled the Interest Reserve was included in the Principal. RP 

(3115113) 22: 10-20. It appears to have arrived at this conclusion by adopt

ing Menashe's argument that Section d of the Note (Apdx. 1) meant Davis 

had constructively received the interest reserve as principal by agreeing to 

let Menashe hold it. RP (3115113) 14:16-16:25. 

The court erred because only principal "actually received" by the 

borrower is the principal amount used in a usury calculation. Sparkman, 

supra; Busk, supra; Financial Commerce, Inc. v. McLean, 73 Wn.2d 52, 

435 P.2d 932 (1968) (Discussing, in part, that a reserve fund which was an 

additional penalty for default, was not to be included as a part of princi

pal). Those opinions consistently qualify the word "receive" with "actual" 

or "actually." !d. 

The word "actually" as used to describe principal received must 

mean "in fact;" otherwise, a usurer could always draft around the Usury 

Act by having provisions in its note stating the sums held by the usurer are 

constructively held for the borrower when, in fact, the usurer is earning 

those sums. A common dictionary meaning of "actual" is "existing in fact, 
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real, current." Oxford American Dictionary 8 (4th ed. 1980). Black's Law 

Dictionary defines "actual" in part as, "Something real, in opposition to 

constructive or speculative; something existing in act. It is used as a legal 

term in contradistinction to virtual or constructive as of possession or oc

cupation." Black's Law Dictionary 33 (5 th ed. 1979). 

Because the Interest Reserve was never "actually received" by Da

vis, this Court should reverse the trial court and hold that it is not included 

in principal for the usury calculation for this Note. Instead, the Interest 

Reserve should only be considered interest. 

b. The Summary Judgment Hearing. The summary judgment 

hearing was held after discovery occurred, and Davis renewed her argu

ment the Note contained a usurious rate. CP 705:16-707:15. Her argument 

was based on discovery that the interest "points" and other Loan Fees had 

further reduced the principal she had actually received. !d. 

Davis again performed a Clausing Calculation for the Court, this 

time including the Interest Reserve in the principal, as the court had previ

ously ruled at the injunction hearing. RP (3115113) 22:10-20 (initial rul

ing). Even with the Interest Reserve as part ofthe principal, Davis' 

Clausing Calculation showed the Note was still usurious. CP 705: 16-
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707: 15. Davis' summary judgment argument relied not only on Clausing, 

supra, but on Busk, supra, as well. Under Busk, loan fees and charges that 

are not paid to the borrower as part ofthe loan proceeds are excluded from 

principal and are, instead, added to interest. Busk, 65 Wn.2d at 135. 

At that hearing, Davis's basic Clausing Calculation, relying only 

on the $2,276.04 monthly interest and using the $217,305 principal figure 

(see calculation at footnote 4 of this brief), results in a minimum interest 

rate of 12.57 percent. CP 705:16-707:15. The reason it is a minimum in

terest rate is because when the interest "points" and other Loan Fees are 

added to the nominal interest under Busk, it results in an interest rate of 

18.76 percent. CP 706, footnote 3; CP 711:11-20. Davis's full 

Clausing/Busk calculations are at CP 710:21-711 :20. 

The Court erred when it failed to exclude the "points" and other 

Loan Fees from principal thereby determining the rate was not usurious 

and entered judgment against Davis. CP 918-921 (Apdx. 14-17). At the 

time it entered judgment, the court declined to find the Loan was for a 

business purpose. Apdx. 16: 17-19. During argument the Court allowed 

Davis to provide additional briefing on the loan charges. RP (6/21/13) 

43:5-23. Davis did so via reconsideration motion. CP 922-969. 
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c. The Summary Judgment Reconsideration & the Effect ofthe 

Court' s Amendment. In her reconsideration motion, Davis pointed out 

specifically why the interest "points" and other Loan Fees were interest 

and not principal. CP 922:40-930: 18. Menashe responded to that motion 

but did not formally move for reconsideration. CP 972-986. Davis sup-

plied a reply brief. CP 989-1039. Although the judge denied Davis' re-

consideration motion, she amended the summary judgment order (the "SJ 

Amendment"). CP 1040-1041 (Apdx. 18-19). The SJ Amendment states 

in pertinent part: 

2. The order is amended as follows: Defendant is entitled 
to judgment as a matter of law, because Washington law governs 
the question of whether the loan at issue is usurious, and the loan 
is exempt from that state's usury restrictions because the loan was 
taken primarily for commercial, investment, or business purposes. 

Apdx. 19:7-11. 

It is unclear if the SJ Amendment is intended to replace the court's 

original finding that the loan rate did not exceed 12.00 percent (Apdx. 

16:20-22) or to add a second basis for granting summary judgment. Apdx. 

19:7 -11 . Its operative text tends to read as though it replaced ~7 of the SJ 

Order with the new text from the SJ Amendment. Compare Apdx. 16:20-

22 with Apdx. 19:7-11. 
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To the extent the SJ Amendment retains the court's ruling that the 

rate did not exceed 12.00 percent, that ruling remains in error on the rate 

issue as argued above. To the extent the SJ Amendment replaced the rul

ing on the rate, or added to it, with a ruling based on a business purpose of 

the loan it is erroneous as argued in the next section. 

5. The Court Erred When It Ruled the Loan was for a Busi

ness Purpose: Whether a Loan is for a Personal or Business Purpose 

is a Jury Question. Under RCW 19.52.080 if a loan transaction is pri

marily for personal, family or household purposes then the loan must 

comply with the usury limits. If, on the other hand, the loan is primarily 

for commercial, investment or business purposes, it is exempt from the 

usury protections. Id. 

A loan's purpose in the context ofRCW 19.52.080 is "principally 

established by the representations the borrower makes to the lender at the 

time the loan is procured." Brown v. Giger, 111 Wn.2d 76,82, 757 P.2d 

523 (1988) (concerning use of loaned funds to make a no interest personal 

loan - business purpose statements written in loan documents found de

terminative). The business or personal nature of the loan is a factual ques

tion to be answered after evaluating the circumstances surrounding the 
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transaction. Conrad v. Smith, 42 Wn. App. 559, 563, 712 P.2d 866, rev. 

denied, 105 Wn.2d 1017 (1986). 

Where a borrower's representations are inconclusive, written 

statements in the loan documents may be dispositive. Marashi v. Lannen, 

55 Wn. App. 820, 824, 780 P.2d 1341 (1989) (summarizing holdings of 

Brown v. Giger, supra; Pacesetter Real Estate, Inc. v. Fasules, 53 Wn. 

App. 463, 767 P.2d 961 (1989); and Conradv. Smith, 42 Wn. App. at 

566). A direct conflict in the evidence on the material issue of the loan's 

purpose, however, will normally create an issue for the jury. Marashi,55 

Wn. App. at 824 (noting that determination of the purpose is for the jury, 

and the question of whether that purpose constitutes a business purpose is 

a question of law to be decided by the court) (citing to Pacesetter, 53 Wn. 

App. at 471,767 P.2d 961). Thus, where a written certificate of purpose is 

in conflict with oral disclosures, the court cannot conclude as a matter of 

law that the lender was unaware of the true purpose of the loan nor that the 

lender was entitled to rely on the statements contained in the borrower's 

written certificate. See Marashi, 55 Wn. App. at 825, 780 P.2d 1341; see 

also Brown v. Giger, supra (objective manifestations of purpose are not 

always determinative of applicability of business purpose exemption, since 

courts will not deny a borrower's protections against usury when a lender 

- 36 -



manipulates a loan's structure so as to evade usury restrictions). Simply 

put, competing facts about a loan's purpose makes the issue a jury ques

tion, unresolvable on summary judgment. 

a. The Borrower's Representations. In this case Davis has consist

ently maintained the purposes of the loan were personal: to payoff a prior 

loan on the residence, to pay taxes on the residence and to make a personal 

loan to Lowell lng. CP 4:15-16,124:18-23,226:18-26,526:1-13,732:19-

733:23,907 p.100:8-17, 908 p.143:2-909 p.146:18. Mr. lng in tum loaned 

the funds to Gregg Yamate. CP 741: 19-742:2. In fact the vast majority of 

the funds actually disbursed to Davis went to the lng-Yamate loan in the 

amount of$147,718.18. Jd.; Apdx. 7 (line entitled "loan proceeds - Gregg 

Yamate"). Mr. lng's Declaration confirms Davis' no interest loan and that 

he used the funds to lend them to Mr. Yamate. CP 741:19-742:2. The 

Settlement Statement (Apdx. 7) confirms Davis' and lng ' s declarations 

about where the money went. Given the vast majority of the funds actual

ly disbursed to Davis went to Mr. lng as a personal loan - that was the 

primary purpose of the loan at issue. Further, Knapp's handwritten notes 

state the loan was, at least in part, for money to live on. Apdx. 5. 
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b. The Usury Savings Clause is Evidence the Loan was for Per

sonal/Consumer Purposes. The Note's usury savings clause (Apdx. 4) ex

ists to ensure the Note complies with the Usury Act. However, in light of 

the business purpose exemption found in RCW 19.52.080, the only logical 

reason the usury savings clause exists in this Note is because the Note is 

for a personal/consumer purpose. In other words, because business pur

pose loans are exempt from the usury statutes there is no need for this pro

vision if the loan is for a business purpose. Menashe' s inclusion of this 

provision in the Note is written evidence the Loan was for a person

al/consumer purpose. 

Brown v. Giger, supra, is instructive on this issue. At the Court of 

Appeals level, Brown v. Giger, 48 Wn. App. 172, 738 P .2d 312 (1988) 

("Brown v. Giger I"), the court determined the borrower' s oral statements 

that she had made a personal loan was sufficient to invoke the usury pro

tections. The Supreme Court reversed the Court of Appeals, as referenced 

above. Brown v. Giger, 111 Wn.2d 76, 757 P.2d 523 ("Brown v. Giger 

II"). In reversing the Court of Appeals, the Supreme Court noted the writ

ten loan transaction documents signed by the borrower contradicted the 

borrower's oral statements. Id. at 81-83. Notably, the Court in Brown v. 

Giger II did not hold that making a personal loan was an unprotected 
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transaction, as urged by Menashe. Instead, BraHm v. Giger If stands for 

the proposition that if a borrower's oral statements are equivocal or con

tradicted by her own signed documents, those documents can be relied up

on as evidencing the loan's purpose. [d. In Brown v. Giger, the borrower 

had signed transaction documents stating the loan was for a business pur

pose and that is what prompted the Supreme Court to reverse in Brown v. 

Giger ll. Jd. In the instant case, Davis signed no business purpose state

ment. ·rhe Term Sheet (Apdx. 6), the Note (Apdx. 1-4), and the Deed of 

Trust (CP 1 1-20) all signed by Davis, contain no statement the Loan was 

for a business purpose. Instead they are consistent with her statements the 

Loan was for personal purposes. Consequently, under the Bro'vvn v. Giger 

[ & II cases Davis' statements of the personal purpose of the Loan are suf

ticient to take the matter to ajury. 

The loan was primarily used for a "Consumer Transaction" as that 

phrase is defined in RCW 19.52.080. Davis is entitled to a jury trial on the 

issue and the court erred in ruling against her on this issue. 

D. Consumer Protection Act Claim Survives if Usury Act 

Claim Survives. Davis asserted a Consumer Protection Act ("CPA") 

Claim based on a per se violation of the Usury Act. CP 4:22-5:6; RCW 
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19.52.036 (violation of Usury Act is per se violation of CPA). Conse-

quently, the court's summary judgment ruling dismissing Davis' usury 

claim simultaneously dismissed her CPA claim. RP (6/21/13) 43:25-44:7. 

The trial court took no other action about the CPA claim. Id.; Apdx. 14-

17. As a result, if Davis' usury claim is allowed to proceed, her CPA 

claim should also be reinstated. 

E. Davis Asserted a Proper Ground under the Deed of Trust 

Act to Enjoin the Trustee's Sale; the Court Erred when it Denied her 

that Relief. RCW 61.24.130 allows the Court to enjoin a nonjudicial deed 

of trust foreclosure on "any proper legal or equitable ground." It states, in 

pertinent part: 

(1) Nothing contained in this chapter shall prejudice the 
right of the borrower, grantor, any guarantor, or any person who 
has an interest in, lien, or claim of lien against the property or 
some part thereof, to restrain, on any proper legal or equitable 
ground, a trustee's sale. The court shall require as a condition of 
granting the restraining order or injunction that the applicant pay 
to the clerk of the court the sums that would be due on the obli
gation secured by the deed of trust if the deed of trust was not be
ing foreclosed: 

(a) In the case of default in making the periodic payment 
of principal, interest, and reserves, such sums shall be the period
ic payment of principal, interest, and reserves paid to the clerk of 
the court every thirty days. 

(b) In the case of default in making payment of an obliga
tion then fully payable by its terms, such sums shall be the 
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amount of interest accruing monthly on said obligation at the 
nondefault rate, paid to the clerk of the court every thirty days. 

Emphasis added. The entire text ofRCW 61.24.130 is reproduced at 

Apdx. 20-21. 

Davis asserted the Usury Act as the proper legal ground. CP 

100:2-11. Namely, if the Loan is usurious then the amounts being de-

manded by the Trustee were incorrect because the Usury Act remedies 

would greatly reduce the amounts owed. Id. And reducing the amounts 

owed would make the Trustee' s statutory notices7 incorrect. 

Unless a borrower moves the court to restrain a trustee's sale, its 

right to later contest the underlying note or the foreclosure itself is ex-

tremely limited. RCW 61.24.127; Brown v. Household Realty Corp., 146 

Wn. App. 157, 189 P.3d 233 (2008) (stating rule prior to enactment of 

RCW 61.24.127). And because of the great power vested in foreclosing 

trustees, who normally do so without Court oversight, the DTA " ... must 

be construed in favor of borrowers because of the relative ease with 

which lenders can forfeit borrowers' interests and the lack of judicial over-

sight in conducting nonjudical foreclosure sales." Klem v. Washington 

Mutual Bank, 176 Wn.2d 771 , 789, 295 P.3d 1179 (2013) (emphasis add-

ed). 

7 The Notice of Default, Notice of Trustee's Sale and Notice of Foreclosure. 
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The Klem court reiterated that Washington has a long history of 

protecting property rights from wrongful appropriation through judicial 

process. Klem, 176 Wn.2d 771, 790 at footnote 10. The risk of losing 

property nonjudicially was deemed serious enough the Klem court even 

seemed to invite a state constitutional challenge of nonjudicial foreclo

sures. Klem, 176 Wn.2d 771, 790 at footnote 11. The Klem court's con

cerns lend support to the notion that once a proper ground is plead by a 

borrower, an injunction should be issued. 

A portion of the DT A, RCW 61.24.020, states that except as pro

vided in that act a deed of trust is subject to all laws relating to mortgages 

on real property. This logically means cases involving usury as a defense 

to a mortgage foreclosure are instructive in defending against a deed of 

trust foreclosure. 

Clausing. supra, confirms that usury is a valid defense to a mort

gage foreclosure. It only stands to reason, both logically and under RCW 

61.24.020, that usury is also a valid defense to a deed of trust foreclosure. 

Consequently, Davis asserted a proper "legal or equitable" ground for en

joining the trustee's sale as a matter oflaw. The sale should have been 

enjoined at the injunction hearing; Davis asserts it was error not to enjoin 

the sale at that time. 
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At the injunction hearing, the judge discussed that it found RCW 

61.24.130 had not been interpreted and that all she had to guide her was 

the statute and CR 65. RP (3115113) 19:23-23: 14. Davis argued that 

RCW 61.24.130 supplanted CR 65. RP (3115113) 6:16-8:10. Because the 

DT A must be construed in favor of borrowers, and based on the text of 

RCW 61.24.130, the court should have enjoined the sale. CR 65( e) is 

clear that the rule only supplements statutes such as the DT A. Menashe 

argued that under CR 65 an injunction could only issue if Davis was likely 

to prevail at trial. CP 252-258 (in particular, CP 253:2-13 & 258:2-4). 

The court followed Menashe's argument and instead of granting an 

injunction, made a decision on the substantive merits of the usury case by 

determining whether the rate exceeded 12.00 percent. RP (3115113) 22:10-

23:5. Namely, the court decided the likelihood of Davis prevailing on the 

merits, not whether Davis asserted a proper legal ground as specified by 

RCW 61.24.130. By reaching the merits of the action it also logically 

means the court implicitly found that usury was a proper ground to enjoin 

the sale. Consequently, the Court went beyond what was authorized by the 

statute when deciding the injunction issue. Instead of holding a hearing on 

the merits, the DT A simply requires that a party assert a proper legal or 

equitable ground for an injunction to be issued. Enjoining a sale to allow a 
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later decision on the merits, after pursuing discovery, is the logical goal of 

RCW 61.24.130. Otherwise, the court runs the risk of making premature 

decisions with the concomitant risk of someone losing their land8. 

Once Davis pled a proper ground, in this case usury, the court 

should have enjoined the sale and determined what security was appropri-

ate for the injunction. RCW 61.24.130. It should not have held a hearing 

on the merits at that time; that was not authorized by the DT A. 

1. The Post-Appeal Import of Injunctive Relief under RCW 

61.24.130. This issue remains important should Davis prevail on appeal. 

Namely, following remand the trial court would need to decide whether to 

stay the foreclosure pending resolution at trial. Currently the Supersedeas 

Order restraining any foreclosure sale is contingent on the outcome of this 

appeal. CP 1548-1549. Unless this Court confirms a usury claim is a 

proper ground to enjoin a trustee's sale, the trial court would be confronted 

with the issue again on remand. 

8 That almost happened in the instant case; only because the Trustee had to recalculate the 
sums alleged due was the I st Trustee's Sale abandoned. Had that not occurred it is entire
ly possible Davis would have lost her property before learning of the loan fees and charg
es in later discovery. 
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Consequently, this court should hold that usury is a proper ground 

to enjoin a trustee's sale under DTA; the trial court may then enter a prop-

er injunction order. 

F. The Court Erred by Entering an Enforceable Money 

Judgment in Favor of the Lender in a Nonjudicial Deed of Trust 

Foreclosure Before any Trustee's Sale. RCW 61.24.090(2), a section of 

the DT A, states: 

Any person entitled to cause a discontinuance of the sale pro
ceedings shall have the right, before or after reinstatement, to re
quest any court, excluding a small claims court, for disputes 
within the jurisdictional limits of that court, to determine the rea
sonableness of any fees demanded or paid as a condition to rein
statement. The court shall make such determination as it deems 
appropriate, which may include an award to the prevailing party 
of its costs and reasonable attorneys' fees, and render judgment 
accordingly. An action to determine fees shall not forestall any 
sale or affect its validity. 

Emphasis added. Reinstatement of a loan before the trustee's sale 

prevents such a sale from occurring. RCW 61.24.090(3). A com-

plete copy ofRCW 61.24.090 is reproduced at Apdx. 22-23. 

RCW 61.24.090(1) specifies that a "borrower" or a "grantor" is en-

titled to discontinue a foreclosure sale. Davis is both a "borrower" and a 

"grantor." RCW 61.24.005(3) & (7); Apdx. 1-4; CP 1-20. Consequently, 

Davis was entitled to request the court determine the reasonableness of 
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fees demanded in the Amended Notice of Forec1osure to reinstate the Loan 

(CP 1367-1369), and she did so (CP 1044-1121). Menashe, the "benefi

ciary" (RCW 61.24.005(2)), is not listed as a party entitled to discontinue a 

sale under RCW 61.24.090(1); consequently, he is not entitled to affirma

tive relief under RCW 61.24.090(2). 

The court granted Davis' motion to determine the Loan reinstate

ment fees. CP 1210-1211. However, Menashe requested the court to 

grant him an enforceable money judgment. CP 1222-1224 (Menashe's 

proposed judgment); 1539:20-1540:7. The court then entered an enforce

able money judgment in favor of Menashe and against Davis (the "Rein

statement Judgment"). CP 1749-1751. 

The court's entry of the Reinstatement Judgment was error. In

stead, under RCW 61.24.090(2) the court was to determine the reasona

bleness of the fees the Trustee was demanding for reinstatement of the 

loan; only the Trustee can demand such sums (RCW 61.24.040(2)), and 

any payment made prior to a trustee's sale must be made to the Trustee. 

RCW 61.24.090(7). The court's ruling should have ensured no enforcea

ble money judgment was entered against Davis in favor of Menashe, as 

Davis argued. CP 1464:17-21; 1465:1-19. It should have only authorized 

the Trustee to demand those sums as a condition to reinstate the Loan. By 
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doing otherwise, the court created a potential deficiency judgment, contra

ry to RCW 61.24.100(1). Here, Menashe was not precluded from bringing 

an action against Davis prior to the notice of trustee's sale being given, or 

after discontinuance of the trustee's sale (see RCW 61.24.100(2)); howev

er, the court's entry of judgment in favor of Menashe while the 2nd Trus

tee's Sale was pending is error. Even if this Loan were a commercial loan, 

an action against Davis for a deficiency judgment is to be brought after the 

date of the trustee's sale. See RCW 61.24.100(3). 

Highlighting the trial court's error is its last hand-written phrase in 

the Reinstatement Judgment which granted interest, " ... once the trustee's 

sale takes place." CP 1751 :9. Because a reinstatement of a loan precludes 

any trustee's sale, the court's inclusion of this phrase shows a misunder

standing and a misapplication of the law. It is evident the court entered an 

enforceable money judgment for collection purposes, not an order setting 

the reinstatement fees. 

By its express terms RCW 61.24.090(2) only grants court authority 

to determine fees as a condition of reinstating the loan; in this case, before 

the trustee's sale was to occur. It does not authorize an enforceable money 

judgment. 
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1. No Interest Authorized on Fees to Reinstate a Loan. 

Menashe then obtained an amendment of the Reinstatement Judgment. CP 

1819-1820. The purpose was to collect interest on the reinstatement sums 

awarded. CP 1819:16-18; 1757:9-1758:14. Nowhere in RCW 

61.24.090(2) does it authorize an award of interest. By its terms, that stat

ute is a method of determining reasonable foreclosure fees for the purpose 

of reinstating a loan, not for collecting a money judgment. The provisions 

ofRCW 61.24.090 bear this out (Apdx. 22-23). That statute does not con

template a lender obtaining an enforceable money judgment that bears in

terest incident to reinstating a loan. 

The Court of Appeals should vacate the Reinstatement Judgment 

and its amendment. 

G. RAP 18.1 Request for Attorney's Fees & Costs. 

RAP 18.1 requires a party requesting an award of attorney's fees 

and costs to devote a portion of its brief in support of that request. RCW 

19.52.030, RCW 61.24.090(2), the Note (Apdx. 3 at 3rd full paragraph) 

and the Deed of Trust (CP 19 at ~28) allow a prevailing party to recover its 

attorney's fees and costs. As to the Note and Deed of Trust, a contractual 

attorney's fee and cost award by the court is authorized by RCW 4.84.330. 
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Assuming she prevails on appeal, Davis requests an award of her attor

ney's fees and costs. 

V. CONCLUSION 

Davis requests the Court to: 

A. Rule the Loan has an interest rate above 12.00 percent, or 

order the Trial court to recalculate the rate, and thereby reverse the Injunc

tion Order and the Summary Judgment Order that relied on the erroneous 

decision on the rate; 

B. Reverse the Summary Judgment Order as amended by the 

SJ Amendment and order that whether the Loan was for a personal or 

business purpose is a jury question unresolvable at summary judgment; 

C. Rule that usury is a proper ground to enjoin a nonjudicial 

foreclosure; 

D. Vacate the Reinstatement Judgment and its amendment; 

E. Award Davis her attorneys fees and costs; and 

F. Enter such other legal or equitable relief as deemed appro

priate by the Court. 
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Dated this ~1~ay of January, 2014. 
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payment8 as requ!tod hereullder. 

It. llorrowor shall 'hnVCI no right to pay this Note prior to the MattJrity 
Datcwithoutpayblg to ~er aa a prepayn.1tmtpWnium an. IUnQuoteql.1a1 to Sooecm. 
Thousand Scven Hundred aeventy and 83/100 D()l1anJ ($ 1 6,770.83}.less the lIlIlount 
ofiiltercst (hilt not any interest at me '1)efa:ult lutoil till ~er c;1etlned) previously 
paid by Bonower tQ l;.cmdc;;r. The pu;rposo oftlds pr~symel).t premi\J;Dl fa to ODHUtC 

that Lender receives a minim~ of 80ven (7) months intoroston tho fUll prlDclplll 
ballUlcc ofth" loan regardless of when the. balance of this Note is 'Paid. A pa;ym.ent 
011 aocount of Borrowor's de.£ault shaD bo deem~ IJ. prCJ)a.ymont pm:suunt to this 
pBIP.gmplt. . . 

This Nom is sJ;leuxed by It Deed ofTrtlBt (1lJ:)ecd of'.l'.mst'~ bctwo:m Lendor and Bonowcr. of 
rmn date, onrca1 propmyoomro.onJyknown as 10529 A8hworthAvenue, North Seaitlo, WA98133 
situated in King C011.l1ty. Washjngton. 

l£ detault bo nuuIo with TOSPoot to JU;lY pa.ym.ont hmvin provided. for, or in caso an oyent of 
dcfauit CBS defined. in the Deed QfTrust or any othel' doc\tlJlents cx~tod. in oouucction witb or to 
BecD.t'e thiBNotG, coJ1eotive1ytr:lt~ed. to as '1.oIlD.D~" shall OCClll'. tho prlnoipal oitbis Note 
and any ~ intercat and all otbcrindebtcdJmss sccuredor to be /leml{ed bythc tolUl DOCUlllCDts 
Jll8.y be d~a:red dUb and payable in tbl.l without :Iloticc to 13on:uwcr. ~oe.pt as Jrul.y bo provided in 
tho Loan !)ocu:menia. if any. Affor ~1irQ1t, wh~CII"or npt ,80Qolomtion has o~ tho UDpaid 
p~ipa1 hereof sball lhereaibir bear fnti2.'~ at the tam 6f tw(mty (21 %) perccmt por 1UUlUD1 (tho 
''DefiulltRa1e'" without notico to 13011'0WCl'. In additioD, in tho eventihcprlncipal hercofis DOt paid 
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on tho Maturity Date. 1hen the Dei"a:olt Rats shall tako effect immediBt~ly. Failure to exorcise this 
option 8haU not constituto a waiv~r of th~ right to exerciae the Ilame at any ot1u:r time. 

BottOwer recogniZes that dofault by Bottower ittmtlking the 'Pllym~nts herein and in tbeLoan 
Oocumcmta when duet ~Jl result h1 Lcn4«inoun:inS IIdditiollal Ch.'Pc:nso tn acm~g tho 101111 and lows 
to Lender of the use of the l1'lon~y due and :!juatra:t1on to Lender in mae4UJg ita other lOBll 

commib;nenu. Borrower agrcoa thEIt iffbr ep.y roliSon Bonow!:!!" fails to pa.y wftlrlp. :live (5) days of 
the duo dato any intere~ or prinmpiil dUi; iilla~r tbiB No.a vi iW.i SlnQunta "dUG Uilder tho 'Loim 
DocUtnelIlts, Lender shaI1 be entitled to d1unagcs for the c1et$1ent caused thoreby but that it is 
~ly difficult and imprACtical to asocrta.in tho mdQ!lt of ~cb. ~ages. Borrower thereibre 
agrees that a reasonable estimate ofsuch damages to Lender which lIll10unt BOIIOWcr agreCls to pay 
on demand is the fuUowmg: 

. Tn tho ~cnt ibat lilly montblypayment otportion"th~ofi8 not paid within five (5) days after 
"ilia date itis due or if~s Noto is not p~d on Ql' befure tb~ Ma.turity DRte, Lender may collect. and 
BOlTQwer agrees to pay with such paynlsnt a ·'1ate oharge" of ten {I 0%) percent of eaoh dollar so 
overdul:I as liquida~d 4amages fOl' th~ itdditional cx:pcmso ofbl,Uldlhig ~h dc>Unquent pa}'Illtmts. 
Such1atc charge represents the reasonablo estimate by the parties of arait av~rago compensation du~ 
to th~:faihn"o aitho un~ersigued to maleQ timely payments. Such late chatgo shall be paid without 
t}1'6judiee tG the rl~ts of LdAdel to ool1oot ffn'y otb81" amOUJIfa pioviued. to be paid 0: 10 dechu:~ a 
default hereunder. under the Loan Documents, inccluding. without limitation, the right to collect 

__ --__ m~·~e~~'~,------~--------------------------"---------

In the cveni that Borrower dof'a.u1ts withroijlcct to anyp~enth.~ein pnivided for orin C1U16 

of an event of default UIidcr any of tho Loen Documents, Lender shall havClilia rlght, fit Bvuow6l's 
cxpease. to retain an attomcy or collection agtm.cy to meb auy denumd. enforco any remedy, 01' 
otherwise protect its rights under this Noto IUld 1M LoanPoo\Wlonts. :Borrower hereby ptomises to 
pay all costs, fees and expenses so incurred hy Lender, inclnding, without Hmita1iODJ attomeys' fees 
(with or without arbi~tion or litigaucn), Iltbitration and oourt costs, collection agency charges, 
notic5expanses ~ title search (lXpeIlSe8. and thcfaillito ()fthe defaulting :aOIrO"Mll' to pay thl) same 
sh.a1l. in itsett; constitute a :fUrth= and additional defimlt. ll1 the event that suit or action or 
a:rbitratiOll is inst:imtect by tendO! to Cl),forco thls Noto or lUly rlghfil tmd~ the Loan DOCUments, 
BDlTOwer herebypromises topay. in atldition to coats end explmS~ pro"Vided by statute or othcrwis,. 
such suma as the cotJrt mRY ~ as attomoys' .feesin such procca~g an.d 0:11 any tlppc:ala fi:oIn lilly 
judgment or decree entered therein anQ: the costs and attomoya' fees for collection of the amount duo 
thetoin. Time is of'tbe essence., .A.11 reimbu±sementa 8I;ld payments required by this peragreph shan 
bo hnmediatelydue and payMlo ondcmand. BOll'OWWand each and cvorymakcrhcroofagrcee1hat 
thayhave received valuable oODBldcration he.r~dert that they &i8J1 tl1is Note as milkers and not as 
!nIreti~ alid 1hat: any s.nd aU ~ship defenses IIrO hmbywrdved. Borrower and oach and every 
ma. dmwcr IDld c:ndorsot !lcsvcmllywaive prC!!lmtmmt forpaymcmt, protest. notice of protest and 
notice oillonpa)'Illcnt of this Note. 

1D tho <went BoIl"OWC1' bl:OOtl1C1B the dobtor in. U1l'/ baolauptoy proceeding. voluntarily, 
imro1unts:dly or Q~;o. whilo thoro oxists any otJtsl:ft;lding obligation created by this NQttl, 
BOIrOweI agteCS to pay thl:lllolder'9 reasonable attomeyf~ and costs which the holdennayincur as 
1110 result of the undersigned's pllIticipa1i9n in auoh banlttuptcy procc~gs. It is undmtood and 
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JAN-11-2013 05:55A FROM:ING 8089470909 TO: 12062822707 

" ..... . 

agreed by both pflI'ties that applicable federal bankruptcy law Qrrules of'pro cedm'e Jll8.y affect. alto!, 
rr:ducc or nullify the: attOttlcy £00 and oost ~wards mcnaoned:in 1ho proocdinS sentenco, 

BQP.,RQWER ACIflfOWl-E;DGES THAT ORAL Ame~MENTS OR OP..A;L 
COMl\(l'l'M'J.i:NTS TO LOAN MONEY, EXTIJ:NJ) Cl{El)Ir OR. '1'0 ,F0lU3111A.'R, 
E:NFORCING UFAYI.\11f,NI OF A DEnT ~ NOT ENFORCEABLE UNlJllt 
WASlIlNGTON LAW. 

BQ'RROWltR MID LENJ.lER BY ITS ACClWl'ANCE OF nns Non, TO 'rEm 
FULJ., lI:Xr.&NT P~RMl'lTllll'J 'BY J:,AW. KNQWINGLY, lNTENTIONAU,,)! AND 
VOl.UNTAJ:(JJ..l!', wrm: AND WQJ.If 'l.'.'I;($ A,l)V1Cij OIl' COMl"lll'mNT COVNSEJ;,. 
W AlVES, RE~Ql1IS:u:ES.ANn FOUWRFOREGQES TIm lUGllT TO A 'i'R!AL BY 
JURYlN ANY ACTON OR PROCEEDING BASED WON, AlUSlNG QUT OF, ORIN ANY 
WAY RELA'.I'lNG TO nm J;NDltBTEl)Nl!iSS EVIDl!lNCED BY T.BIS NOn OR AIiY 
CONDUCT, ACE 9R OMlSSIQJI{ OF BQR;ROWER OR LENDER, OR. .ANY OJ! ITS 
R.ESl>EC'IJ.V.E' DIRECTORS, OFFICERS, l' AA'l'NERS, MEMBERS, EMPLOYEES, 
AGENTS OR ATl'O:RM,l!llS. OR .ANY OT.J;IER PJ;eRSQNS All'FlUAnn '\VlTlI 
BORROWER OR. LENl)~ IN EACH OF ~ FOlmGOlNG CASES. WHElTllER 
SOUNDING IN CONTRACl'i TORT OR O'fDERWlSE. 

Prior to BignlDg thfs Note, Borrower read pnd understiJod aU the provl!lons oltho Note. 
and the :toan DOClrmentS referenced J;iere1U. 

In. no event shaUIl.llY payment of interest or any other E/lUD. paya'blo hereunder exceed the 
maximum amount peonitted l>y appUcablo law. If it is. established tbat any pa.yment ClXcoeding 
lr.tWfUllimits hM been toceive4, tQ.c holder heroofwill9I'owt tho cxoc:m amount (Q prmcipal In. at 
Lender's option, refund thl! same, 

The Ttuth-in~Londins Act and Regulation Z dQ not apply to this Noto in tbat Ltmder i:lnot ~ 
creditor as defined,in said Act and Regulation. 

This, Noto has been prepared by thalaw fUm of Orecml!l & MRrldey, P.C. ("G&M'~ in its 
capacity as couusel to Lender. The'ltl1dmi~ is hereby advisod that G&Mhas not perfonned.any 
legal services fur orOD behalfoftho \Uld=rsigned in conneotion with this Noto. hiorto executiollof 
t1Ua Note, tho undorsigned should seek int1eplmdeot legal advico in. oonnootiQn witb. the matt~r Bet 
forth herem. 

NOTICE TO TB.B DORR9W1m 

no not sign thf!I loan agreement before you rend it This l .. ~' aereeJnent provides for tfle 
pa:ylIlent ora penalty "you wish to repay the (l)an prior to the dateprowdtld for repllymebt in 
the JoSUJ agree~ent. ( 

Page 4, frolDfllsDry Now 
P615,0I1 J'nmIlIIDI)'N'alll-DIYIr-VZ 

~", -?J~ 
1'rtl M.Dms 
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MICHAEL KNAPP & ASSOCIATES 
LLC license #713385 

10005W Broadway Suite 920 
Portland Dr 97205 

360.624.7917·0irect 

·September 28,2.011 

trudy M. fravis 
:10529 Ashworth Ave. North 
Seattle, Washington .98133 

l.etter af Understanding 

The Intent ofthlS comrnun ication Is to provide estimated financing terms for the above noted 
prop2rty. 

Loan Amount: 
Interest Ratt!: 

$250,000 
11.50% 

Term: 
rees: 

Interest Only -18 months 

"Attomeyt 
*rrtlejEscrow: 

$995 Greene & Markley, P.C, 
T6D 

"Lender: 6.0% 
"Mise 

loan sub!er;t but not limited to the following: 
1. Lender to be in FlrstTrust Deed position 
2. Maximum 55% loan to Value based on lender's determination ofvalue 
3. Home Owners Insurance Binder 
4. Satisfactory propertY ma nagement strategy In place 
5. Interest reserve of7months ~ ~ ~ 
6. lender call with etrent 
7. other documentation requested by Lender 
8. Please sign and remIt deposit 

Estlma~ed Closing Date: Octob~r 12, 2011 

c:?"~ 7-n .:6a:-.~ 
Trudy M. n.vis 

I [ -I •. ,QUitj 
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First AmericaJl Title Insurance Company 

3224 WctDo", Ave' Evccclt, WA 98201 

Borrower's Final Settlement Statement 

:Property: 1 GS29 ARb.WOrth Averrul) ~orth, Seatll(), W A 98133 FileNo: 4221-1640088 
Officer: KathyHuber/KjI 
NcwLolluNo: 
Settlement Date: lU03/201l 
Disbursement Date: 11103/2011 

lU04l201l,12:39PM PrlntDate: 
Buya-: Tmdy MDavis 
Address: 10529 ABhworih AVCll1lC Nortb, S,,;rttlo, WA 98133 
Seller: 
Address: 10529 AliliwcrthAvpnuaNorth. Seattle, WA98133 

·,··~t"-:.r,;I!liM~i!f@.N11m~ao:~.ol>Clfal-lre'Descnp'6l\~~!,J·,.:,:·, .. : ... ::;"·· .. ii~·,' ., ;JiQ~ fili"lfiiifb\Y.~):;Charl!:'Wi tmorrow~~eani: 
NewLoan(s): 
tend!:r. Mlcbael E Mennsbc 
New to.n 10 PlIe-Micbaclll.Menssh<> 250000.00 
Our Dri~onCharg.c-Micb.cJ EMenasho 10.000.00· 
Rel)air~c - Micbacl llM=ho T2,SOO.OO 
loanfeo- Miobacl B McoA.h~ 5.000.00 
Undenvrllin.:r..o - M!cbscl H Mcnll3ho 1 19S.00 
10"'1 ~IOceeds- GrcggVam;rto - 147118.18 
l~:ut Prooossin" fee - Univ .... \ Finnncls1 LLC - 1,500.00 
MtlrP..,- Columhla MortgilJ!c 2500.0() 

PaynffLoon(sl: ._-
!.onder: 11=1 Jordm 
Pcirtci~a1 llulanoe - Hazel 10rdzn 9.442.94 
fnlereotcinP.yoffLoon IOJ2UIl to 11/04/11 ®S2.10COOllidav- H.7.~l Jom .... 31.50 

'filJelEscrow CMl'S!es fo: .. 
Escrow/Closing Fee fo ForstAlIltidcan Tillo Inscrnncc CQlD]lany-$450.00 Sales Tax: $41.40 491.40 
PDllcy: ALTALcnde..'lI- 2006J'Xr to FJ<St Ame:riczn 'litle Tnsutmlca Company $505.00 SalO$ Tax: 552.98 
$47.98 

0-

Record Deed of 1'n,gt-Pltrt to First American TI!le!1lS1lt.'lce Como.an ... 85.00 

Disbursements Paid: 
Tnte.rcstrcsem:to Lander Jntorem XO&Cl"/o 16.770.73 
AtlDnleyfees CD 1>0 oald hv Borrower to Greeno & MarkleY POC-ll $995.DO 
Addl atromov fee!: 10 Greene&Mar1doy . 405.00 
no1q 2011 Ta= tolGng CoIJlllY Tl'C!ISllIit 6,980.71 
'rulnslaTIllIent: l'eJlldtv])ue !GlGn~ Co!'nl'l'f= 1,536.40 
fu Inm.lbntnt: JnlB!eot to lOng CoUDiy'lI=uror 37~.98 

nolq 20091nx", CD XIng Countv Thea"""" 6,908.94 
Dola 2OtOT",cs to KlnR County T,.,...".er 6.ti22.24 

Cush ( From) (X To) Barrowtl' 1;5,995.00 

.. - -
To!JUg 250,000.00 250.00D,:,~ 

~ 

..... 

~r~ 
By,~~ ________________ __ 

Kathy. Hub~r 

6 EXHIBIT ___ ~ 
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Casemaker 

Code Of Federal Regulations 
Title 12. Banks and Banking 
Chapter II. FEDERAL RESERVE SYSTEM 
Subchapter A. BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
Part 226. TRUTH IN LENDING (REGULATION Z) 
Subpart A. GENERAL 

Current through April 25, 20'3 

§ 226.4. Finance charge 

Page 1 of 4 

(a) Definition. The finance charge is the cost of consumer credit as a dollar amount. It includes any 
charge payable directly or indirectly by the consumer and imposed directly or indirectly by the 
creditor as an incident to or a condition of the extension of credit. It does not include any charge 
of a type payable in a comparable cash transaction. 

(1) Charges by third parties. The finance charge includes fees and amounts charged by 
someone other than the creditor, unless otherwise excluded under this section, if the 
creditor: 

(i) Requires the use of a third party as a condition of or an incident to the extension of 
credit, even if the consumer can choose the third party; or 

(ii) Retains a portion of the third-party charge, to the extent of the portion retained. 

(2) Special rule,' closing agent charges. Fees charged by a third party that conducts the loan 
closing (such as a settlement agent, attorney, or escrow or title company) are finance 
charges only if the creditor-

(i) Requires the particular seNlces for which the consumer is charged; 

(ij) Requires the imposition of the charge; or 

(iii) Retains a portion of the third-party charge, to the extent of the portion retained. 

(3) Special rule: mortgage broker fees. Fees charged by a mortgage broker (including fees 
paid by the consumer directly to the broker or to the creditor for delivery to the broker) are 
finance charges even if the creditor does not require the consumer to use a mortgage 
broker and even if the creditor does not retain any portion of the charge. 

(b) Examples of finance charges. The finance charge includes the following types of charges, except 
for charges specifically excluded by paragraphs (c) through (e) of this section: 

(l) Interest, time price differential, and any amount payable under an add-on or discount 
system of additional charges. 

(2) Service, transaction, activity, and carrying charges, including any charge imposed on a 
checking or other transaction account to the extent that the charge exceeds the charge for 
a similar account without a credit feature. 

(3) Points, loan fees, assumption fees, finder's fees, and similar charges. 

(4) Appraisal, investigation, and credit report fees. 

(5) 

https:l/www.casemakerlegal.comlbDoc~~~statecd=US&codesec=22 ... 
Arotx.8> 
6/29/2013 



Casemaker Page 2 of4 

Premiums or other charges for any guarantee or insurance protecting the creditor against 
the consumer's default or other credit loss. 

(6) Charges imposed on a creditor by another person for purchasing or accepting a 
consumer's obligation, ifthe consumer is required to pay the charges in cash, as an 
addition to the obligation, or as a deduction from the proceeds of the obligation. 

(7) Premiums or other charges for credit life, accident. health, or loss-of-income insurance, 
written in connection with a credit transaction. 

(8) Premiums or other charges for insurance against loss of or damage to property, or against 
liability arising out of the ownership or use of property, written in connection with a credit 
transaction. 

(9) Discounts for the purpose of inducing payment by a means other than the use of credit. 

(l0) Charges or premiums paid for debt cancellation or debt suspension coverage written in 
connection with a credit transaction, whether or not the coverage is insurance under 
applicable law. 

(c) Charges excluded from the finance charge. The following charges are not finance charges: 

(l) Application fees charged to all applicants for credit, whether or not credit is actually 
extended. 

(2) Charges for actual unanticipated late payment, for exceeding a credit limit, or for 
delinquency, default, or a similar occurrence. 

(3) Charges imposed by a financial institution for paying items that overdraw an account, 
unless the payment of such Items and the imposition of the charge were previously agreed 
upon in writing. 

(4) Fees charged for participation in a credit plan, whether assessed on an annual or other 
periodic basis. 

(5) Seller's points. 

(6) Interest forfeited as a result of an interest reduction required by law on a time deposit 
used as security for an extension of credit. 

(7) Real-estate related fees. The following fees in a transaction secured by real property or in 
a residential mortgage transaction, if the fees are bona fide and reasonable in amount: 

(I) Fees for title examination, abstract of title, title insurance, property survey, and 
similar purposes. 

(ij) Fees for preparing loan-related documents, such as deeds, mortgages, and 
reconveyance or settlement documents. 

(iii) Notary and credit-report fees. 

(iv) Property appraisal fees or fees for inspections to assess the value or condition of the 
property if the service is performed prior to closing, including fees related to pest
infestation or flood-hazard determinations. 

(v) Amounts required to be paid into escrow or trustee accounts if the amounts would 
not otherwIse be included in the finance charge. 

(8) Discounts offered to Induce payment for a purchase by cash, check, or other means, as 
provided in section 167(b) of the Act. 

(d) Insurance and debt cancellation and debt suspension coverage. 

(1) 

A~)(. ~ 
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Casemaker Page 3 of4 

Voluntary credit insurance premiums. Premiums for credit life, accident, health, or loss-of
Income insurance may be excluded from the finance charge if the following conditions are 
met: 

(i) The insurance coverage is not required by the creditor, and this fact is disclosed in 
writing. 

(ii) The premium for the initial term of insurance coverage is disclosed in writing. If the 
term of insurance is less than the term of the transaction, the term of insurance also 
shall be disclosed. The premium may be disclosed on a unit-cost basis only in 
open-end credit transactions, closed-end credit transactions by mail or telephone 
under §226.17(g), and certain closed-end credit transactions involving an insurance 
plan that limits the total amount of indebtedness subject to coverage. 

(iii) The consumer signs or initials an affirmative written request for the insurance after 
receiving the disclosures specified in this paragraph, except as provided in 
paragraph (d)(4) of this section. Any consumer in the transaction may sign or initial 
the request. 

(2) Property insurance premiums. Premiums for insurance against loss of or damage to 
property. or against liability arising out of the ownership or use of property, including 
single interest insurance if the insurer waives all right of subrogation against the 

consumer,5 may be excluded from the finance charge if the following conditions are met: 

5 [Reserved] 

(i) The insurance coverage may be obtained 'from a person of the consumer's cholce,6 
and this fact is disclosed. (A creditor may reserve the right to refuse to accept, for 
reasonable cause, an insurer offered by the consumer.) 

6 [Reserved] 

(ii) If the coverage is obtained from or through the creditor, the premium for the initial 
term of Insurance coverage shall be disclosed. If the term of insurance is less than 
the term of the transaction, the term of insurance shall also be disclosed. The 
premium may be disclosed on a unit-cost basis only in open-end credit 
transactions, closed-end credit transactions by mail or telephone under §226.17(g), 
and certain closed-end credit transactions involving an insurance plan that limits 
the total amount of indebtedness subject to coverage. 

(3) Voluntary debt cancellation or debt suspension fees. Charges or premiums paid for debt 
cancellation coverage for amounts exceeding the value of the collateral securing the 
obligation or for debt cancellation or debt suspension coverage in the event of the loss of 
life, health. or income or in case of accident may be excluded from the finance charge, 
whether or not the coverage is insurance. if the following conditions are met: 

(i) The debt cancellation or debt suspension agreement or coverage is not required by 
the creditor, and this fact is disclosed in writing; 

(Ii) The fee or premium for the initial term of coverage is disclosed in writing. If the 
term of coverage is less than the term of the credit transaction. the term of coverage 
also shall be disclosed. The fee or premium may be disclosed on a unit-cost basis 
only in open-end credit transactions, closed-end credit transactions by mail or , 
telephone under §226.17(g), and certain closed-end credit transactions involving a 
debt cancellation agreement that limits the total amount of indebtedness subject to 
coverage; 

(iii) The following are disclosed, as applicable, for debt suspension coverage: That the 
obligation to pay loan prinCipal and interest is only suspended. and that interest will 
continue to accrue during the period of suspension. 

A,,6X. 10 
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(iv) The consumer signs or initials an affirmative written request for coverage after 
receiving the disclosures specified in this paragraph, except as provided in 
paragraph (d}(4) of this section. Any consumer in the transaction may sign or initial 
the request. 

(4) Telephone purchases. If a consumer purchases credit insurance or debt cancellation or 
debt suspension coverage for an open-end (not home-secured) plan by telephone, the 
creditor must make the disclosures under paragraphs (d){l}(i) and (ii) or (d)(3)(i) through 
(iii) of this section, as applicable, orally. In such a case, the creditor shall: 

(i) Maintain evidence that the consumer, after being provided the disclosures orally, 
affirmatively elected to purchase the insurance or coverage; and 

(ii) Mail the disclosures under paragraphs (d)(l)(i) and (ii) or (d)(3)(i) through (iii) of this 
section, as applicable, within three business days after the telephone purchase. 

(e) CertaIn security interest charges. If itemized and disclosed, the following charges may be 
excluded from the finance charge: 

(1) Taxes and fees prescribed by law that actually are or will be paid to public officials for 
determining the existence of or for perfecting, releasing, or satisfying a security interest. 

(2) The premium for insurance in lieu of perfecting a security interest to the extent that the 
premium does not exceed the fees described in paragraph (e)(l) of this section that 
otherwise would be payable. 

(3) Taxes on security instruments. Any tax levied on security instruments or on documents 
evidencing indebtedness if the payment of such taxes is a requirement for recording the 
instrument securing the evidence of indebtedness. 

(f) P;ohibited offsets. Interest, dividends, or other income received or to be received by the 
consumer on deposits or investments shall not be deducted in computing the finance charge. 

Cite as 12 CFR 226.4 

History. 75 FR 7794, Feb. 22. 201 0 
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PLUS PETITIO 

this offense was in genl;ral fatal to the action; but, 
under the legislation of the emperors Zeno and Justi
nian, the offense (if re, loco, or causa) exposed the 
party to the payment of three times the damage, if 
any, sustained by the other side, and (if tempore) 
obliged him to postpone his action for double the 
time, and to pay the costs of hIs first action before 
commencing a second. 

Plus valet consuetudo quam concessio Ipl~s v~lot 
konsw~tyiiwdow kwai::m kansesh(ly)ow/. Custom is 
more powerful ~an grant. 

Plus v81et unus oculatus testis quam auriti decem /pl~s 
vi:l~t yU\vn~s okyQieydas testas kwalm orQday desam/. 
One eye-witness is of more weight than ten ear-wit
nesses [or those w~o speak from hearsay]. 

Plus vident oculi quam oculus /pl;~s Vid;mt 6kyalay 
kwi:m oky~I~S/.. Several eyes see more than one. 

P.M. An abbreviation for "postmaster;" also for "post
meridiem, " afternoon. 

Pneumoconlosis /nilwmowkowniy6w~s/. A generic 
term including all lung diseases caused by dust parti
cles of any sort. ,'Genesco, Inc.·v.Greeson, 105 Ga. 
App. 798, 125 S.E.2d 786, 789. See Black Lung Bene
fits Act. 

P.O. An abbreviation of "public officer;" , also of "post
office." 

Poach. To steal ot destroy game on another's land. 
See Poaching. 

Poaching. In criminal law, ,the unlawft.il entry uJ;l0n 
land for the purpose of taking or destroying fish or 
game. The illegal' taking or killing of fish or game. 

Pocket veto. The act of the President in retaining a 
legislative bill without approving or rejecting it at the 
end of the legislative session and, in effect, vetoing it 
by such inactiVity. . 

P.O.D. account. An account payable on request to one 
person during lifetime and on his death to one or 
more P.O.D. payees, or to one or more persons dur
ing their lifetimes and on the death of all of them to 
one or more P.D.D. payees. Uniform Probate Code, 
§~~ , < 

( 

Puma IpiynQ/. Lat. Punishment; a penalty. 

Prena ad paucos, metus ad orones perveniat /pfyna red 
p6kows, miydas red 6mniyz pamyn(i)y;)t/, If punish
ment be inflicted on a few, a dread comes to alL 

Prena eorporalls IpiynQ kOl"pQreyiQs/. Corporal punish-
ment. 

Prene potlus molliende quam exasparandre sunt Ipiynly 
powsh(iy};)s moliyendiy kwif:m ;)gz8:sparrendiy ~ntl. 
Punishments should rather be softened than aggra-
vated. , ' 

Pume slnt restringende Ipfyniy slnt restrinjendly /. 
Punishments should be restrained, 

Prene suos tenere debet aetores et non alios Ipfyn:l 
sl1wows taniriy dEibod rekt6riyz et non i:liyows/. Pun-

1040 

Ishment ought to be inflicted upon the guilty, and not 
upon others. 

Puma ex delicto defuncti h:eres teneri non debet Ipiyn:l 
eks daliktow dQf51)kt:ay hiriyz tanfray non dEibot/. The 
heir ought not to be bound by a penalty arising out of 
the wrongful act of the deceased. 

PllinaUS l~nEiyl;s/. Lat. In the civil law, penal; im
posing a penalty; claiming or enforcing a penalty. 
Actiones pamales, penal actions. 

Pllma non potest, culpa perennis erit /pfyn; non 
p6wdQst, k~pa p~renas ehratl. Punishment cannot be, 
crime will be, perpetual. 

. Peena pilloralls Ipiyna pl1~reylasl. In old English law, 
punishment of the pillory. 

Pllina suos tenere debet actores et non alios Ipiyna 
s(y)uwows taniriy debad rekt6riyz et non i:Uyowsl. 
Punishment ought to blnd the guilty, and not others. 

PIliDa tolii potest, culpa perennis erit Ipiyn;! t6lay , 
p6wd;)st, k51~ parems ehfQt/, The punishment can 
be removed, but the crime remains. 

PlliDiientia Ipen~tensh(iy)~/piyn· I. Lat. In the civil 
law, repentance; reconsideration; changing one's 
mind; drawing back from an agreement already 
made, or rescinding it. 

Locus pcenitenti(Jl, Room Of place for repentance or 
reconsideration; a'n opportunity to withdraw from a 
negotiation before finally concluding the contract or 
agreement Also, in criminal law, an opportunity 
afforded by the circumstances to a person who has 
formed an lntention to kill or to commit another 
crime, giving hIm a chance to reconsider and relin-

, qUish hIs purpose, . 

Point. A distinct proposition or question of law arising 
or propounded in a case. See also Issue. 

In the case of shares of stock, a point means $1. In 
the case of bonds a point means $10, slnce a bond is 
quoted as a percentage of $1,000. In the case of 
market averages, the word point means merely that 
and no more. If, for example, the Dow-Jones Indus
trial Average rises from 870.25 to 871.25, it has risen 
a point. A point in this average, however, Is not 

~ equivalent to $1. 

Real estate financing. The word "point" as used in 
home mortgage finance industry denotes a fee or 
charge equal to one percent of principal amount of 
loan whIch is collected by lender at time the loan Is 
made, It Is a fee or charge which is collected only 
once, at inception of loan, and is in addition to can". 
stant long-term stated lnterest rate on face of loan., 
V. F. Saul Co. v. West End Park North, Inc., 250 Md. 
707, 246 A.2d 591, 595, 597. 

Point reserved. When, in the progress of the trial of a 
cause, an important or difficult point of law is 
presented to the court. and the court is not certain of 
the decision that shou14 be given, it may reserve the 
point, that is, decide it provisionally as it is asked by 
the party, but reserve its more mature consideration 
for the hearing on a motion for a new trial, when, if it· 
shall appear that the first ruling was wrong, the
verdict will be set aside. The point thus treated is 
technically called a "point reserved." 
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SUPERIOR COURT OF WASHINGTON IN AND FOR 
THE COUNTY OF KING 

. TRUDY M. DAVIS, a single person, 
8 

9 

10 

11 

12 

13 

Plaintiff, 
v. 

THE BLACKSTONE CORPORATION, 
successor trustee; and MICHAEL E. 
MENASHE, whose marital status is unknOWI4 

Defendants. 

No. 13-2-03991-5 SEA 

ORDER GRANTING DEFENDANT 
:MICHAEL E. :MENASHE'S MOTION 
FOR SUMMARY JUDGMENT, 
DENYING PLAINTIFF TRUDY M. 
DAVIS'S CROSS MOTION FOR 
SUMMARY JUDGMENT, AND 
DECLARATORYnJDGMENT 

~1tO~ ~1tJ 

14 This matter came before the Court upon the Motions for Summary Judgment filed by 

15 Plaintiff Trudy M. Davis and Defendant Michael E. Menashe (''Defendant''). The Court heard 

16 argument of counsel for Plaintiff, Robert Bartlett, and counsel for Defendant;. Edward R Coulson. 

17 The following documents were called to the Court's attention: 

18 1. Plaintiff's Motion for Summary Judgment, with Sub·Joined Declaration of Robert M. 

19 Bartlett. 

20 2. Defendant 1\1icbael E. Menashe's Motion for Summary Judgment 

21 3. Defendant Michael E. Menashe's Response to Plaintiff's Motion for Summary Judgment 

22 4. Trudy Davis' Response to Defendant Menashe's Motion for Summary Judgment, with 

23 Sub-Joined Declaration of Robert M. Bartlett. 

24 

SCHWEET RIEKE & LINDE, PLLC~V \~ 
575 S.MrcmGANST. If\-
SEATTLE, WA 98108 

PROPOSED ORDER GRANTING 
SUMMARY JUDGMENT & . 
DECLARATORY JUDGMENT - 1 Page 918 P (206) 275-1010 F (206) 381-0101 



1 5. Reply Brief Supporting Plaintiff's Motion for Summary Judgment with Subjoined 

2 Declaration of Robert M. Bartlett. 

3 6. Reply Brief in Support of Defendanfs Motion for Summary Judgment 

4 7. Declaration of Edward R. Coulson in Support of Defendant Michael E. Menashe's 

5 Motion for Summary Judgment 

6 8. Declaration of Michael Knapp in Support of Defendant Michael E. Menashe's Response 

7 to Plaintiff's Motion for Temporary Restraining Order. 

8 9. Complaint. 

9 10. Declaration of Michael E. Menashe in Support of Defendant Michael E. Menashe's 

10 Motion for Summary Judgment 

11 11. Order Denying Motion for Temporary Restraining Order. 

12 12. Order Denying Plaintiff's Motion for Reconsideration. 

13 13. Declaration of Zachary E. Davies in Support of Defendant Michael E. Menashe's 

14 Surreply in Opposition to Plaintiff's Motion for Temporary Restraining Order. 

15 14. 1 st Declaration of Gregg Yamate. 

16 15. Declaration of Enver W. Painter. 

17 16. 4th Declaration of Trudy Davis. 

18 17. Declarations of Service. 

19 18. 1st Declaration of Lowell lng. 

20 19. 5th Declaration of Trudy Davis. 

21 20. Defendant's Proposed Order on Summary judgment 

22 21. Plaintiff's Proposed ~der on Summary Judgment 

23 22. Notice for Hearing. 

24 
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1 23. __________________________________________________ __ 

2 24. ____________________________________________________ , 

3 25. ____________________________________________________ , 

4 The Court, having reviewed the aforementioned documents and heard the argument of 

5 counsel, and being otherwise fully advised in the premises, now hereby ORDERS AND 

6 ADJUDGES: 

7 1. Deferufunt's Motion fur Summary Judgment is -to( ( n ~ 
8 2. Plaintiff's Motion for Summary Judgment is denied. 

9 3. There are no genuine issues ofmaterial ~ l r ~. 
10 4. Defendant is entitled to judgment as a matter of law, because Grego 

11 question of whether the loan at issue is usurious, and the loan is exem 

12 restrictions because it is secured by a first deed of trust on re 

13 amount exceeds $50,000. 

14 5. Defendant is entitled to judgment as a matter of law, beca Hawaii law governs the 

15 question of whether the loan at issue is usurious, and the loan' exempt from that state's usury 

16 restrictions because it is secured by a first deed of trust 

17 6. Defendant is entitled to judgment as a matter oflaw, because Was . gton law governs the 

18 question of whether the loan at issue is usurious, and the loan is 

19 restrictions because the loan was taken primarily for comme .at, investment, or business pmposes. 

20 7. Defendant is entitled to jud~ent as a matter of law, because Washington law governs the 

21 question of whether the loan at issue is usurious, and the loan's interest rate does not exceed the ,' 

22 maximum. rate allowed by law. 

23 

24 
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\~ 
1 8. Defendant is entitled to judgment as a of law, because Washington law governs the ~ / ) ; 
2 question of whether the loan at issue is 'ous, and Defendant did not intentionally exact interest ~ 

3 exceeding the maximum amount ed by law. 

4 9. The Court declares that the loan at issue is not usurious and that Defendant is entitled, 

5 under the terms of the promissory note, to an award of all fues, costs, and oilier ~~~~ I ri7 
6 incwm in~ ~f!I ~ ~~e deed of trust securing *A declaratory r~ 
7 i= to this effect, in fuvor ofDefundant and against pIaintifi; sball immediaJely enter. tf?t<..--
8 

9 Dated: June 21, 2013. 

10 

11 

12 
Presented by: 

::~&;;:C 
15 Edward R. Coulson, WSBA #14014 

Zachary E. Davies, WSBA #41794 
16 Attorneys for Mr. Menashe 

17 

18 

19 

20 

21 

22 

23 

24 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

Trudy M. Davis, a single person, 

Plaintiff, 
v. 

The Blackstone Corporation, successor trustee; 
and Michael E. Menashe, whose marital status 
is unknown, 

Defendants. 

No. 13-2-03991-5 SEA 

Order Denying Motion for 
Reconsideration 
Decision Amending Summary 
Judgment Ruling 

This motion for reconsideration came on for hearing before the undersigned judge 

oithe above-referenced court on July 12, 2013 at the request of Plaintiff .Trudy M. Davis 

for an order denying summary judgment to Michael Menashe. The Order that is the 

subject of the reconsideration motion is attached as Exhibit 1 (the "Summary Judgment 

Order".) 

Plaintiff appeared through counsel Robert M. Bartlett and Defendant Michael E. 

Menashe appeared through counsel Ted Coulson. Defendant The Blackstone Corporation 

("Trustee") did not appear. 

The Court considered the papers in the court file including the papers of the parties 

listed in the Summary Judgment Order, as well as the following additional papers: 

A. Motion for Reconsideration of Su.mlnary Judgment Ruling with Subjoined 

Declarations of Robert M. Bartlett and Trudy Davis and the exhibits/attachments thereto: 

ORDER - 1 

C:IUsetS\j--nDesk!opIOrder OD R..c:onsidenmOD.doex 

Page 1040 

COOK & BARTLETT 
A Law Partnership 

3300 W. McGraw St, Suite 230 

Telephone: (206) 282-2710 )( • 
Seattle, WA 98199 ~ \ 

Facsimile: (206) 282-2707 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

B. Response, Declaration of Diane Hart 

C. Reply 

Based on the briefing of the parties, the contents of the court file and the argument 

of their counsel the Court hereby Orders: 

Based on the foregoing the COURT ORDERS: 

1. The Motion for Reconsideration is denied 

2. The order is amended as follows: Defendant is entitled to judgment as a matter 

of law, because Washington law governs the question of whether the loan at 

issue is usurious, and the loan is exempt from that state's usury restrictions 

because the loan was taken primarily for commercial, investment, or business 

purposes. 

DATED this 15th day of July, 2013. 

Ho~~~ J~ .etSCheJ;sup:or Court Judge 

Presented by: 

Robert M. Bartlett, WSBA #19818 
19 Attorney for Plaintiff 

20 

21 

22 

23 

24 

25 

26 

27 
ORDER - 2 

28 C:IU,.,..\janesrlDosktcpIOrder on Reco"';deralion.docx 
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RCW 61.24.130: Restraint of sale by trustee - Conditions - Notice. Page 1 of2 

RCW 61.24.130 

Restraint of sale by trustee - Conditions - Notice. 

(1) Nothing contained in this chapter shall prejudice the right of the borrower, grantor, any guarantor, or 
any person who has an interest in, lien, or claim of lien against the property or some part thereof, to 
restrain, on any proper legal or equitable ground, a trustee's sale. The court shall require as a condition 
of granting the restraining order or injunction that the applicant pay to the clerk of the court the sums 
that would be due on the obligation secured by the deed of trust if the deed of trust was not being 
foreclosed: 

(a) In the case of default in making the periodic payment of principal, interest, and reserves, such 
sums shall be the periodic payment of principal, interest, and reserves paid to the clerk of the court 
every thirty days. 

(b) In the case of default in making payment of an obligation then fully payable by its terms, such 
sums shall be the amount of interest accruing monthly on said obligation at the nondefault rate, paid to 
the clerk of the court every thirty days. 

In the case of default in performance of any nonmonetary obligation secured by the deed of trust, 
the court shall impose such conditions as it deems just. 

In addition, the court may condition granting the restraining order or injunction upon the giving of 
security by the applicant, in such form and amount as the court deems proper, for the payment of such 
costs and damages, including attorneys' fees, as may be later found by the court to have been incurred 
or suffered by any party by reason of the restraining order or injunction. The cc;>urt may consider, upon 
proper showing, the grantor's equity in the property in determining the amount of said security. 

(2) No court may grant a restraining order or injunction to restrain a trustee's sale unless the person 
seeking the restraint gives five days notice to the trustee of the time when, place where, and the judge 
before whom the application for the restraining order or injunction is to be made. This notice shall 
include copies of all pleadings and related documents to be given to the judge. No judge may act upon 
such application unless it is accompanied by proof, evidenced by return of a sheriff, the sheriffs deputy, 
or by any person eighteen years of age or over who is competent to be a witness, that the notice has 
been served on the trustee. 

(3) If the restraining order or injunction is dissolved after the date of the trustee's sale set forth in the 
notice as provided in RCW 61.24.040(1 )(f), the court granting such restraining order or injunction, or 
before whom the order or injunction is returnable, shall, at the request of the trustee, set a new sale 
date which shall be not less than forty-five days from the date of the order dissolving the restraining 
order. The trustee shall: 

(a) Comply with the requirements of RCW 61.24.040(1) (a) through (f) at least thirty days before the 
new sale date; and 

(b) Cause a copy of the notice of trustee's sale as provided in RCW 61.24.040(1 )(f) to be published 
in a legal newspaper in each county in which the property or any part thereof is situated once between 
the thirty-fifth and twenty-eighth day before the sale and once between the fourteenth and seventh day 
before the sale. 

(4) If a trustee's sale has been stayed as a result of the filing of a petition in federal bankruptcy court 
and an order is entered in federal bankruptcy court granting relief from the stay or closing or dismissing 
the case, or discharging the debtor with the effect of removing the stay, the trustee may set a new sale 

A~)(.1-O 
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RCW 61.24.130: Restraint of sale by trustee - Conditions - Notice. Page 2 of2 

date which shall not be less than forty-five days after the date of the bankruptcy court's order. The 
trustee shall: 

(a) Comply with the requirements of RCW 61 .24.040(1) (a) through (f) at least thirty days before the 
new sale date; and 

(b) Cause a copy of the notice of trustee's sale as provided in RCW 61.24.040(1 )(f) to be published 
in a legal newspaper in each county in which the property or any part thereof is situated, once between 
the thirty-fifth and twenty-eighth day before the sale and once between the fourteenth and seventh day 
before the sale. 

(5) Subsections (3) and (4) of this section are permissive only and do not prohibit the trustee from 
proceeding with a trustee's sale following termination of any injunction or stay on any date to which 
such sale has been properly continued in accordance with RCW 61 .24.040(6). 

(6) The issuance of a restraining order or injunction shall not prohibit the trustee from continuing the 
sale as provided in RCW 61.24.040(6). 

[2008 c 153 § 5; 1998 c 295 § 14; 1987 c 352 § 5; 1981 c 161 § 8; 1975 1st ex.s. c 129 § 6; 1965 c 74 
§ 13.] 

Atd)( .~\ 
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RCW 61.24.090 

Curing defaults before sale - Discontinuance of 
proceedings - Notice of discontinuance - Execution 
and acknowledgment - Payments tendered to trustee. 

(1) At any time prior to the eleventh day before the date set by the trustee for the sale in the recorded 
notice of sale, or in the event the trustee continues the sale pursuant to RCW 61 .24.040(6), at any time 
prior to the eleventh day before the actual sale, the borrower, grantor, any guarantor, any beneficiary 
under a subordinate deed of trust, or any person having a subordinate lien or encumbrance of record 
on the trust property or any part thereof, shall be entitled to cause a discontinuance of the sale 
proceedings by curing the default or defaults set forth in the notice, which in the case of a default by 
failure to pay, shall be by paying to the trustee: 

(a) The entire amount then due under the terms of the deed of trust and the obligation secured 
thereby, other than such portion of the principal as would not then be due had no default occurred, and 

(b) The expenses actually incurred by the trustee enforcing the terms of the note and deed of trust, 
including a reasonable trustee's fee, together with the trustee's reasonable attorney's fees, together 
with costs of recording the notice of discontinuance of notice of trustee's sale. 

(2) Any person entitled to cause a discontinuance of the sale proceedings shall have the right, 
before or after reinstatement, to request any court, excluding a small claims court, for disputes within 
the jurisdictional limits of that court, to determine the reasonableness of any fees demanded or paid as 
a condition to reinstatement. The court shall make such determination as it deems appropriate, which 
may include an award to the prevailing party of its costs and reasonable attorneys' fees, and render 
judgment accordingly. An action to determine fees shall not forestall any sale or affect its validity. 

(3) Upon receipt of such payment the proceedings shall be discontinued, the deed of trust shall be 
reinstated and the obligation shall remain as though no acceleration had taken place. 

(4) In the case of a default which is occasioned by other than failure to make payments, the person 
or persons causing the said default shall pay the expenses incurred by the trustee and the trustee's 
fees as set forth in subsection (1 )(b) of this section. 

(5) Any person having a subordinate lien of record on the trust property and who has cured the 
default or defaults pursuant to this section shall thereafter have included in his lien all payments made 
to cure any defaults, including interest thereon at eight percent per annum, payments made for 
trustees' costs and fees incurred as authorized, and reasonable attorney's fees and costs incurred 
resulting from any judicial action commenced to enforce his or her rights to advances under this 
section. 

(6) If the default is cured and the obligation and the deed of trust reinstated in the manner provided, 
the trustee shall properly execute, acknowledge, and cause to be recorded a notice of discontinuance 
of trustee's sale under that deed of trust. A notice of discontinuance of trustee's sale when so executed 
and acknowledged is entitledto be recorded and shall be sufficient if it sets forth a record of the deed of 
trust and the auditor's file number under which the deed of trust is recorded, and a reference to the 
notice of sale and the auditor's file number under which the notice of sale is recorded, and a notice that 
the sale is discontinued. 

(7) Any payments required under this section as a condition precedent to reinstatement of the deed 

Atdk.1-2-
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RCW 61.24.090: Curing defaults before sale - Discontinuance of proceed ... Page 2 of2 

of trust shall be tendered to the trustee in the form of cash, certified check, cashier's check, money 
order, or funds received by verified electronic transfer, or any combination thereof. 

[1998 c 295 § 11; 1987 c 352 § 4; 1981 c 161 § 6; 1975 1 st ex.s. c 129 § 5; 1967 c 30 § 4; 1965 c 74 § 
9.] 

" . 
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No. 71090-7-1 

COURT OF APPEALS, DIVISION I 
OF THE STATE OF WASHINGTON 

Trudy M. Davis, a single person, 
Appellant; 

v. 

The Blackstone Corporation, 
successor trustee; and Michael E. 
Menashe, whose marital status is 
unknown, 

Respondent. 

ST ATE OF WASHINGTON) 
) ss. 

COUNTY OF KING ) 

AFFIDAVIT OF SERVICE 

The undersigned, being first duly sworn, upon oath, deposes and says: 

1. 1 am over the age of 18 years, competent to be a witness, and not a 

party to this action. 

-1-



2. On January 27, 2014 I sent the original and one copy of the Brief 

of Appellant and the original of this Affidavit of Service via ABC 

Legal Messenger to the Court of Appeals Division I, for filing in 

the above entitled action. 

3. Also on the same day I sent copies of (1) Brief of Appellant, (2) 

IIIIIIII 

Notice of Filing Verbatim Report of Proceedings, (3) Verbatim 

Report of Proceedings for 3/8/13, 3115113, and 6121113; and (4) 

this Affidavit of Service via ABC Legal Messenger to the following 

individual at the following address: 

Edward R. Coulson 
Schweet Rieke & Linde, PLLC 
575 S. Michigan St. 
Seattle, W A 98108 

and, via First Class US Mail, to the following individual at the 

following address: 

Michael D. Currin 
Witherspoon • Kelley 
422 West Riverside, Suite 1100 
Spokane, W A 99201 

-2-

David Weiner 
1515 SW Fifth Avenue 
Suite 600 
Portland, OR 97201 



DATED this 27th day ofJanuary, 2014. 

Subscribed and sworn to before me on this 27th day of January, 

2014, by the above-named affiant. 

C~:J 
Erin A. Lutz 
Notary Public, State of Washington, 
Residing at Seattle, W A 
My appointment expires 4/29/2017 
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