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|. INTRODUCTION RESPONSE

Julia and Stephone Mitchell’'s complaint pleads discovery of the injury (normal
pregnancy) from Department of Health’s findings, fraud and lack of informed consent.

Dr. Bourne alleges that all facts were construed in light most favorable to the
Mitchell’'s however, a review of the evidence indicates fraud that resulted in destruction of
the key element for a cause of action. Dr. Bourne misrepresented the uterine tissue as
ectopic tissue which resulted in a karyotype analysis not being performed by the
pathologist. [Appendix, EX:1], Note: clinical information he sent to the pathologist reads:
“ectopic pregnancy, site not stated”, the copy of this is attached in the appendix for the
ease of this court. Dr. Bourne already admitted this to the lower court [CP 119 qn 8, 77].

In his brief, Dr. Bourne alleged that “Mitchell’s administrative complaint explains
in detail why she believes he was negligent and how his alleged negligence caused her
injuries” This is the same response that Dr. Bourne used with the lower court and is
using with this court. This response is referring to termination of a supposed failed
uterine pregnancy based on the then missing ultrasound whereas the Mitchell's are
referring to termination of a “normal pregnancy” based on the findings from Department

of Health’s investigative report.



At the time of filing a complaint with Department of Health in 2011, the Mitchell's
had learned of the presence of the yolk sac on the missing ultrasound however, they did
not know of their injury (termination of a normal pregnancy) because no karyotype
analysis was performed on the tissue that Dr. Bourne obtained from Julia’s uterus.
Department of health also felt that there was insufficient evidence for them to come to a
conclusion in March 2012 thereby requested more additional information from Dr.
Bourne and also responses in “his own handwriting” [CP 75]. Dr.Bourne attempted to
disagree with Department of Health about the pregnancy hcg levels being normal and
referenced a conversation he had with Dr. Rogers regarding hcg levels and ectopic
pregnancies.[CP 30]. Fortunately, there were two obstetricians on the investigating
committee and they believed the hcg levels were within the “normal range” fora 7 to 8
week pregnancy [CP 29]. Dr. Bourne states the Mitchell’s complaint to the Department of
Health indicates how his negligence caused Julia’s injuries. Dr. Bourne however fails to
state where Julia may have complained of her injury relating to termination of a “normal
pregnancy” because there was never such a complaint since Julia did not know of “this
injury”. This is simply because the injuries known at that time were termination of “a
pregnancy” and not a “normal pregnancy” [CP 87]. Negligence resulting into termination
of a failed pregnancy is not a cause of action for a civil suit as their are no injuries
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suffered. On the other hand, negligence relating to termination of a “normal pregnancy”
results into injury and this is what the Mitchell's complaint is about.

Julia a nurse did not know that her pregnancy was normal at the time of filing a
complaint with Department of Health in 2011. She had one ovary after Dr. Bourne
removed one and had been experiencing fertility issues. During her consults with
specialists in fertility and obstetrics, Julia informed the physicians as part of her medical
history that she had a failed pregnancy because that was what she had been made to
believe she had [CP 64] until Department of health notified her on November 20, 2012 of
their findings.The complaint to Department of Health does not state anywhere negligence
due to termination of a “normal pregnancy”. Julia exercised due diligence by filing a
complaint with Department of Health in August 2011 and in November 2012, “discovered
the injury” she sustained that she presents before this court. On November 20, 2012
Julia and Stephone Mitchell learned that the pregnancy with their first child was normal
and was terminated by Dr. Bourne. They then filed a civil suit against Dr. Bourne on
September 5, 2013 which is well within the one year deadline for discovery claims.
Under de novo review, the trial court's summary judgment should be reversed.

Il. RESPONSE TO RESTATEMENT OF THE ISSUES ON APPEAL.
1. The alleged negligence occurred in 2008. However, the injury before this court
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(termination of a normal pregnancy) was unknown till November 2012 . Did the lower
court properly grant summary judgment dismissing Julia and Stephone Mitchell's claim
even though they did not learn of this injury prior to November 20127
2. In response to tolling of the statute of limitations based on intentional concealment,
Julia and Stephone Mitchell did not learn of the key fraud in this case as there were a
series of them. The key fraud scheme in this case was relating to the hcg levels since the
tissue was no longer available for testing. Dr. Bourne fraudulently informed Julia that her
hcg levels were not rising [CP 22]. If Julia and Stephone Mitchell had known that the
hcg levels had actually risen to the normal level, Julia would not have ever signed the
consent to surgery. Julia’'s primary obstetrician Dr. Bray had even made a note in
reference to the hcg and ultrasounds “warning to be cautious while treating Julia as this
was a highly wanted pregnancy” [Appendix, EX: 5]. Dr. Bray also charted that he did not
expect to see the hcg levels double since they were high up in the thousands and he was
hopeful that the next ultrasound would show a little more since the pregnancy was quite
young [Appendix, EX: 5]
lll. RESPONSE TO RESTATEMENT OF THE CASE
RESPONSE TO RESTATEMENT OF PERTINENT FACTS.

Appellant Julia Mitchell's profession was mentioned to the lower court as is to this
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court. Julia Mitchell would like to inform the court that she at the time of the surgery was a
medical / orthopedic nurse and not obstetric nurse. Her knowledge of obstetrics was so
limited and that she had trusted Dr. Bourne to treat her within the standard of care of an
obstetrician. What was interpreted as vaginal bleeding was actually implantation
bleeding and at the time Dr. Bourne performed surgery on Julia Mitchell, Julia had no
spotting, no bleeding, no pain and all vital signs were stable. Dr. Jeffrey Bray, Julia’s
primary obstetrician was less suspicious that Julia had an ectopic and assumed there
was a uterine pregnancy [Appendix, EX: 5] and believed the pregnancy was too young to
make a conclusion hence the series of ultrasounds ordered.

Bare in mind that the pregnancy was still very young and Julia’s uterus was
retroverted (tipped) which often obscures visibility. When a uterus is tipped, the fetal pole
is often not seen in many of these pregnancies not until later in the pregnancy and this
varies depending on the skill of the technician and ultrasound machine being used.

Regarding the consent form Dr. Bourne had Julia sign prior to the surgery, the
consent form states in relevant part that:

“| recognize that during the course of the operation....... unforeseen conditions may
necessitate additional or different procedures than those above set forth ............
The authority granted under this paragraph shall extend to the treatment of all conditions

that require treatment and are not known to my physician at the time the medical or surgical
procedure is commenced”. [CP24, EX:4]




Dr. Bourne however stated in his October 20, 2008 preoperative note that the right
ovary appeared to be abnormal and had a cystic mass [CP 22, EX: 4]. He was aware of
this when he reviewed the October 17, 2008 ultrasound but did not tell Julia and
Stephone Mitchell about this finding in his pre-operative counseling on October 20, 2008.
He proceeded to cut the entire ovary out on October 21, 2008 without consent from Julia
or Stephone.

Dr. Bourne continues to argue in his response that he removed a “failed
pregnancy” and not a “normal pregnancy”. Department of Health did not agree with him
and thereby took disciplinary action against him. Dr. Bourne also removed Julia’s entire
right ovary because Julia had a dermoid cyst which is normally resected. Apparently
Julia had informed Dr. Bray that she comes from a family with a history of dermoid cysts
and fibroids.Knowing what Dr. Bourne stated regarding the October 17 ultrasound
showing an abnormally shaped right ovary/ cystic mass and family history of dermoid
cysts from Dr. Brays history and physical intake, Dr. Bourne would have known that
Julia had a dermoid cyst.

Dr. Bourne again references Julia’s complaint that she claims she had not
consented to terminating a normal pregnancy and removing her right ovary. The consent
clearly reads a diagnosis of a blighted ovum ( failed pregnancy and ectopic pregnancy)
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to which treatment included a dilation and curretage (removal of the failed pregnancy),
salpingestomy and salpingectomy (opening and removal of the fallopian tube). Dr.
Bourne had informed Julia at the preoperative visit that “she had nothing in her uterus

but a fluid filled sac” [CP 22, EX: 4]. This is not the same as a yolk sac and as a matter of

fact, the yolk sac is attached to the embryo and provides nutrients to the embryo. Even
when given benefit of doubt that Dr,Bourne looked at the October 17 ultrasound film as
he claims instead of the October 20 ultrasound, he avoids the fact that the October 17
ultrasound film indicated an abnormal ovary with a cystic mass.

Dr Bourne acknowledges in his response “Mrs. Mitchell explains that
Dr. Bourne was negligent because he allegedly did not fully disclose information and
findings contained in the the October 20 ultrasound, namely that there was a visible yolk

sac. CP 88). she also complained that she had not consented to terminating a pregnancy

and removing her right ovary. (CP 88). [Respondents reply page 5]. This was the
complaint to Department of Health however, the complaint in this civil suit is about

findings from Department of Health which include termination of the normal pregnancy.

fraud/intentional concealment and lack of informed consent to remove the right ovary

(unnecessary removal of the ovary)

Dr. Bourne also states that during the surgery for what he believed to be a
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laparascopy for a probable ectopic pregnancy, he discovered the almost six-centimeter
cystic teratoma [Respondents brief, page 6]. This is inconsistent with what he stated in
his review of the October 17 ultrasound that “the right ovary looked abnormal”. He further
states that the cyst could turn malignant and posed an imminent risk of ovarian torsion.
By attempting to cut the cyst out without knowing if it was malignant, Dr. Bourne was
actually putting Julia at risk for spread of the cells and if it was indeed malignant, he
could have caused the malignant cells to migrate to other areas of the pelvis hence
spreading cancer cells. He further talks about imminent risk of ovarian torsion then on the
other hand talks about probable emergency surgery in the future. This would have been
up to Julia to make that decision since she had no problems with this ovarian cyst that
she probably had for several years and her main concern was avoiding complications of
an ectopic pregnancy that she did not even have.

In attempting to remove the ovarian cyst, Dr. Bourne stated to the superior court
that owing to bleeding, he had to remove the entire ovary. Dr. Bourne however stated in
his operative note and to Department of Health that there was an estimated blood loss of
150 ml. This is a very small amount of blood loss to warrant removal of an entire ovary.
Julia had the uterine fibroid which was the size of some premature babies removed
in 2011 and had a blood loss of 2000 ml (2 liters). Both the uterus and ovary happen to
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receive their blood supply from the descending aorta (large blood vessel from the heart
pumping large amounts of blood to the lower part of the body). Julia’s uterus was not
removed due to the 2000 ml blood loss however, Dr Bourne removed her ovary for only
150 ml of blood loss which is not even a tenth of what she lost when she had the fibroid
removed. The bleeding was only controlled with application of pressure during that
surgery however, Dr. Bourne argued to Department of Health that the kind of bleeding he
encountered could not be controlled with pressure application. On the other, Dr. Bourne
acknowledged to Department of Health that removal of an ovary due to a cyst is
uncommon [CP 28, EX: 6].

Dr, Bourne argues that Julia consented to termination of an abnormal pregnancy.
He further states that his partner, Dr. Rogers spoke at length with Julia about her
elevated hcg levels and that the pregnancy was clearly not a normal intrauterine
pregnancy. Dr.Bourne further states that even with the presence of a yolk sac, an eight
week pregnancy with an hcg level of almost 60,000 is not a normal pregnancy
[Respondents reply page 7]. This response answer’s the question of whether the lower
court made an error in dismissing Julia and Stephone’s claim to which the answer is yes.
This is so because first, Dr. Bourne is acknowledging that the consent he obtained was
for an abnormal pregnancy. Julia and Stephone’s claim is about termination and lack of
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informed consent to terminate a normal pregnancy based on Department of Health’s
findings.

Second, the discussion between his partner Dr. Rogers, Julia and Stephone is
irrelevant because Julia and Stephone declined any treatment from her and requested
for another opinion with the hope that Dr. Bray would have been back from vacation for
them to follow up with him. Also the discussion between Dr. Rogers, Julia and Stephone
is again irrelevant because Dr. Rogers is not the one who ordered the October 20,
ultrasound and she is not the one that did the preoperative counseling need to say she is
not the one that took Julia to surgery and terminated a normal pregnancy as well as
removing her ovary without consent.

Third and foremost, Dr. Bourne is arguing that an hcg level of 60,000 is not
normal for an eight week pregnancy and he attempted to use this with Department of
Health however they did not agree with him [CP29, EX: 6]. The normal range of hcg
levels for a 7-8 week pregnancy is 500 - 200,000. Dr. Bourne further states that because
the hcg was 60,000, the pregnancy would have resulted in an “anembryonic gestation”
(failed pregnancy). Dr. Bourne is here by saying that regardless of the pregnancy
showing a yolk sac, the pregnancy was going to fail however, if this were true it does not
give him a right to terminate the pregnancy without Julia or Stephone’s consent.
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This medical malpractice case has been made complex by the the twists and
turns that have occurred right from the time Dr. Bourne first met Julia and Stephone
Mitchell for what was supposed to be a follow up antenatal visit while Dr. Bray, Julia’s
obstetrician was out on vacation. It is evident that Dr. Bourne lied to Julia and Stephone
that the pregnancy had failed but in addition to that, he informed them that Julia had an
ectopic pregnancy making them think her life was in danger. Instead he put her life in
danger by cutting into her ovary then removing it and most heartbreakingly terminated a
normal pregnancy making them think she had already lost the pregnancy when this was
not even true.

Finally, Julia and Stephone Mitchell agree that the Appellate court reviews
summary judgment decisions de novo howe\}er. they disagree with Dr. Bourne’s
allegation that “(Mrs. Mitchell is relying on speculation, argumentative assertions that
unresolved matters remain” The specific facts with evidence have been provided in the
Appellants opening brief and this Appellants reply brief. Dr. Bourne actually
argumentatively asserted that Julia’s hcg levels were not normal to the Department of
Health Medical Quality Assurance Commission that investigated him. This is the same
organization that has experts in the field of medicine and is the same organization that
grants him a license to practice medicine in the state of Washington. Dr. Bourne
continues to argumentatively challenge Julia and Stephone Mitchell in the courts given
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he is a physician even when facts all evidently show he exercised fraud and intentional
concealment in this medical malpractice case. Dr. Bourne through his spoilation of
evidence / tampering with evidence sent the uterine tissue with clinical information
“ectopic pregnancy” and he as a physician knows clearly that a karyotype analysis is
insignificant when the pregnancy is ectopic. In addition, Dr. Bourne stated he did not see
any chorionic villi during surgery however, the pathologist indicated in his report that
there was some chorionic villi seen. Dr. Bourne fails to respond to Julia and Stephone
Mitchell’s complaint that he ordered the October 20 ultrasound in his response.
Department of Health requested of him all medical records unredacted prior to

the start of their investigation and the copy of the order he wrote was not submitted even
though the nurse Cathy Bently RN did state in her notes that she faxed the order to
Stevens radia where the ultrasound was done and the ultrasound report indicates the
report was sent to the ordering provider Bourne Randolph. (Note:This ultrasound
order/copy is no where to be found to this date)

Dr. Bourne also states in his response [respondents brief 14] that the Department
of Health investigative report is five pages - not 300. This is because Julia and Stephone
submitted only the pages that addressed the issues they were presenting to avoid
burdening the court having to read through 300 pages. If required by the Appellant court,
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the 300 pages of the investigative report is available for submission by Julia and

Stephone. Second, Dr. Bourne states the word “normal” appears nowhere in the report
when it actually appears and reads:

“Question 3: The commission’s concern given the above is 1) the patient may have been
denied the choice of continuing the pregnancy normal or not, and 2) the risk to the patient if

the surgery was delayed until the ultrasound results were available was not sufficient
enough that you could not have waited until the results were obtained” [CP 26, EX: 6]

“Question 2: The medical records suggest, and you acknowledged, that you decided to go
ahead with a pre-operative evaluation including informed consent on 10/20/2008 and then
performed a D&C and laparascopy on 10/21/2008 without benefit of the information that
the ultrasound of 10/20/2008 would have provided, and despite the fact that the patient was
not bleeding or in pain. The commission finds that though the HCG levels were in the low
normal range, they had increased and were in the normal range for a 7-8 week
pregnancy, and a level of 53,000 was too high to suggest an ectopic pregnancy” [CP 29,
EX:6]

Despite his responses which argued otherwise, Department of Health proceeded
to take disciplinary action against Dr. Bourne and this record cannot be expunged. The
findings by Department of Health were serious enough for them to take action and it is
from these findings that Julia and Stephone discovered their injury. Had it not been for
Department of Health carrying out an investigation and obtaining Dr. Bourne’s responses
in addition to the medical records, this medical malpractice case involving intentional

concealment / fraud and lack of informed consent would have gone unnoticed / unknown.
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IV. LEGAL ARGUMENT

Julia and Stephone Mitchell's claim was improperly dismissed by the lower court
because they filed the civil suit well within one year of discovering the injury of
termination of a normal pregnancy and the fraud / intentional concealment relating to the
hcg levels. Also because Dr. Bourne never obtained informed consent to remove Julia’s
ovary or even perform a cystectomy when he was aware that the right ovary had a cyst
prior to surgery, dismissal of Julia and Stephone’s claim for lack of informed consent was
improper.

The statute of limitations that was applied to this case was RCW 4.16.350. The
statute clearly states in regard to actions based on the discovery rule:

Medical negligence shall be commenced ..... or one year of the time the

patient ..... discovered or reasonably should have discovered that the
injury or condition was caused by said act. RCW 4.16.350(3)

This provision “is triggered by the discovery of the injury or condition that was

caused by the action of a medical provider. Courts interpreting this statute have
consistently found that the time limit begins to run when the plaintiff discovers his or her
injury, Reichelt v. Johns- Manville Corporation, 107 Wn.2d 761,733 P.2d 530 (1987) .

The discovery rule applies here because Julia and Stephone had no knowledge of the
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injury relating to termination of the normal pregnancy by Dr. Bourne until November 20,
2012. They then had until November 20, 2013 to file suit under the discovery rule. Julia
and Stephone filed a civil suit against Dr. Bourne on September 5, 2013.

In Julia’s complaint to Department of Health, she mentioned the ultrasound dated
October 20 and no where did she mention her hcg levels because she was unaware they
were within the normal range. On investigating Julia’s complaint based on the
ultrasound, Department of Health reviewed the hcg levels and the ultrasound.
Disciplinary action against Dr. Bourne was not based on the ultrasound alone and it took
a year of investigation and reviews. If the October 20 ultrasound alone was sufficient to
conclude the investigation, any jury would clearly see that Department of Health would
have taken action much earlier and not wasted their time going back and forth with Dr.
Bourne to obtain more information from him including requests for responses in his own
handwriting.

In their superior court complaint, Julia and Stephone indicated they did not
discover that they had a legal cause of action until Department of Health (MQAC) sent
them a 300 page copy of the investigation on November 20, 2012. The cause of action
referred to was the injury of termination of a normal uterine pregnancy and not an
abnormal pregnancy/ blighted ovum as they had been informed by Dr. Bourne. Under
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the law, it is not sufficient to merely state that certain events occurred that entitle a
plaintiff to file suit in the courts. The cause of action comprises of elements to which
injury is one. Dr. Bourne contends that Julia and Stephone’s claim was barred by the
statute of limitations even when evidence shows that the injury element of a claim was
unknown till later. In Reichelt v. Johns- Manville corporation, the court went on to remand
the case to the lower court to make factual findings to determine when Mrs. Reichelt first
“discovered” her injuries.

Under the discovery rule in reference to Estates of Hibbard, 118 Wash.2d 737, 826
P.2d 690 (1992):

“Application of the rule is limited to claims in which the plaintiffs could

not have immediately known of their injuries due to professional

malpractice, occupational diseases, self reporting or concealment

of information by the defendant. ......... "

Finally, Julia’s October 20, 2008 surgery by Dr. Bourne should never have taken
place to begin with. Dr. Bourne never consulted with Dr. Jeffrey Bray, Julia’s obstetrician
or Dr. Karen Hibbert, Julia’s primary care physician who made the obstetrical referral to
Sound women'’s care; regarding his decision to take Julia to surgery. Dr. Bourne ordered
the October 20 ultrasound and according to records obtained by Department of Health,
evidence showing he ordered the ultrasound was documented by the nurse [CP 20] and

the report was faxed by the radiology department to the ordering physician Dr. Bourne
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[CP 60,61. EX: 7]. The actual order slip is however missing and was not included in the
records Dr. Bourne submitted to Department of Health despite their request for
unredacted records. Dr. Bourne never looked at the actual images for the ultrasound
even as an obstetrician who is trained to interpret ultrasound films. He proceeded to
obtain consent from Julia under the pretence that he had looked at her ultrasound and
most importantly informed her that her hcg levels were not rising in addition to having
nothing in her uterus. Evidence of this is documented in his pre-operative counseling [CP
22]. Department of Health disclosed in their investigative report that the levels had risen
and were in the normal range [CP 29]. Dr. Bourne informed Department of Health that
had he known there was a yolk sac on the ultrasound, he would never have taken Julia to
surgery [CP 26, EX:6 ] however, he informed her “the ultrasound you had today showed
nothing in your uterus” (Note: Dr. Bourne ordered this ultrasound on October 20 some
time prior to 12:30 pm when Julia had the ultrasound, then he saw her in the afternoon of
the same day October 20, 2008). Dr. Bourne claimed he never received the ultrasound
report dated October 20, 2008. (Note: Department of Health concluded this was
inconsistent with information from the radiology department because the report showed it
was faxed to the ordering provider Dr. Bourne on October 20, 2008 at 13:27 pm prior to
him seeing Julia at 14:30 pm for the follow up antenatal visit which he turned into a
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pre-operative counseling). [Appendix, EX: 8],

The pathologist report indicates clinician as Dr. Bourne and the clinical
information above GROSS DESCRIPTION indicates “CLINICAL INFORMATION :
ectopic pregnancy”. [Appendix, EX: 1]. (Note: Dr. Bourne sent this information. He
performed the surgery independently without an assistant who could have mistakenly
provided this wrong information to the pathologist. Dr. Bourne admitted to doing this to
the Snohomish Superior Court [CP 77, answer #8]). Dr. Bourne obtained the tissue from
the uterus and reported it as ectopic pregnancy tissue (outside the uterus) therefore,
non-viable which resulted in no karyotype analysis and discarding of the tissues /
evidence. This constitutes fraud / spoilation of evidence and tampering with evidence.
Dr. Bourne informed Department of Health that he did actually find out about the results
of the October 20, 2008 ultrasound sometime after the surgery [CP 38, EX: 9]. On the
post-operative appointment with Dr. Bourne, Julia and Stephone arrived at the clinic to
see Dr. Bourne and he avoided them. He was aware they were coming as evidenced by
his charting obtained by Department of Health [CP32,EX: 10]

In light of all the fraud Dr. Bourne engaged in that resulted in delay of the
discovery of his terminating a normal pregnancy, the fraud/ intentional concealment and
lack of nformed consent to remove an ovary, a rational jury would find that the lower
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court erred in dismissing Julia and Stephone’s claims. Dr. Bourne argues that “Julia
knew the factual basis of this lawsuit and that whether or not she actually knew this
information was enough to establish a legal cause of action is irrelevant”. This argument /
defense is misplaced along with the case laws Dr. Bourne referenced because he is
talking about what transpired prior to Department of Health concluding their investigation
while Julia and Stephone are talking about the findings of Department of Health which
were not known to Julia and Stephone until the conclusion of the investigation. Julia and
Stephone have to the best of their ability explained their stand on the discovery of the
injury to which they have provided evidence provided to them by Department of Health
whereas Dr. Bourne has continued to talk about the statute of limitations regarding the
three year limit. Considering Dr. Bourne is a board certified obstetrician and Julia is a
nurse, a rational jury would also be interested in medical experts opinions in order for
justice to be served in this complex medical malpractice case involving fraud / intentional
concealment and lack of informed consent. (Note: Department of Health had two medical
experts in obstetrics on the committee that investigated Dr. Bourne hence resulting in
disciplinary action against him).Julia provided a copy of her ultrasounds she obtained
from Stevens hospital and Stevens radia to Department of Health of which they used as
part of their investigation that resulted into disciplinary action against Dr. Bourne’s
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medical license. Department of Health retained the copies for their records. Julia
requested for more copies from the hospital and radia for the purposes of this legal suit.
However, in attempting to read the ultrasound films, the medical experts who would be
used for this legal suit (an obstetrician who is also a professor in obstetrics and a
radiologist) report that the ultrasound is not partially readable because there are no
markers that were initially used to read the films by the reading radiologists in 2008.
Department of Health had requested Dr. Bourne's responses preferably in his own
handwriting for specific reasons. Dr. Bourne however did respond through his attorney
who had the responses typed.
V. CONCLUSION
For the foregoing reasons, Appellants Julia and Stephone Mitchell
respectfully request that the Court of Appeals reverse the trial court’s summary judgment
dismissal of their civil complaint based on the discovery rule, lack of informed consent
and tolling of the statute of limitations due to fraud/ intentional concealment.
Respectfully submitted this i_ day of May,. 2014.
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Julia K, Mitchell & Stephone Mitchell
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EXHIBIT 1



Alan €, Boudousguie, MD

21601 76th Avenue West Barry T. Kah’f‘- MD
Edmonds, WA 98026 Charles Sturgis, MD

) CELLNETIC (425) 640-4589 Dalts P. McDonigh, D

FPATHOLOGY & LABURATORIES Emeast Kawamolo, M
1124 Columbia Street, Suite 200 rz-::,-me Y. ’Sﬁ a,;mo

Seatile, WA 88104 Martin J. Pointon, MD
(866) 236-8296 Tajinder S. Bisla, MD
William J. Monteforte, Jr., MD
Patient Name: i At fistssaten Pathology No.: S08-039343
Patient ID: 468900 Collection Date: 10/21/2008
Received Date: 10/22/2008

SURGICAL PATHOLOGY REPORT

FINAL DIAGNOSIS:

A. Specimen Designated "Retained Products of Conceptiong, Site not Stated;
Small amount of chorionic villl seen.
Abundant decidua and abundant gestational endometrial tissue also seen,

B. Segments of Right Ovary:

Mature cystic teratoma (dermold cyst) seen; no immature / malignant celiular elemgénts

seen.
’7 Corpus luteum of pregnancy also seen.
"/ /” CLINICAL INFORMATION: '

Ectopic pregnancy. ICD-9 code: not prbvided.

GROSS DESCRIPTION:
A. Received in formalin, labeled *: +wtoae oom and designated “retained products of conception”,

isa 6.5 x 6.5 x 1 cm aggregate of red-tan tissug_f%rgiand blood clots. Villi are present but no
fetal parts are identified. Representative sections aré submitted in A1 and A2,

B. Received in formalin, labeied * : /w1 v ™ and designated “dermoid from right ovary”, are two
: portions of possible ovarian tissue, 4.5 x 1.5 x 1.5 cm and 3 x 2.5 x 2 cm. Both portions of tissue have
inner cavities containing blood clot, hair, and bony tissue. Representative sections are submitted in
B1-B4. (axp/cm)

MICROSCOPIC DESCRIPTION: J
A. The representativé histologic sections of(snecmwg\y_a small number of chorionic villi, abundant

—_—

decidua, and abundant gestational endometrium. ' =

B. The representative sections of specimen B show ovarian tissue containing a corpus luteum of
pregnancy and containing a mature cystic teratoma (dermoid cyst). The cystic teratoma has a cavity
lined by benign stratified squamous epithelium. The wali of the cyst contains a collection of benign
melanin-laden spindle cells and neural tissue. No immature / malignant elements are seen in the cystic

teratoma. &

Patient: BTN IS Clinician: Randolph Sourne, MD
Patient 1D: 468900 pEem—— Sound Womens Care
Date of Birth: 2/17/1968 Age: 40 21616 76th Ave. W
Gender: F Ste, 205
Location; Stevens Hospital Outpatient EDMONDS, WA. 98026
Referance No: 1014209892

[ Relerring Clinician: __Randolph Boume, MD |
Copies To: Karen E Hibber, MO

) Adciiony| CelNelix Pethologisty. TS Bista, MO, AC. Boudausquie, MO, KM Baaien, MO, F Cady MO, DJ Corwin, MD, WA Eigar, MO, N Fidda, MO, JA Freed, MD, MP Horton, MO, DR Howard, MO PhO, €

Hunier, WD, € Isacson, MO, BT Kaha, WD, £ Kawameolo, MO, CC KRchell, MO, RH Knierm, MO, DG Mulander, MO, A Kuten, MO, KM Mantel, UO, DP WicDonsgh, MO, Wd Montelonte, Ji, 1D, JM Cdek, MO,
XY Oh WO, OF Pees, MD, H Peres-Reyes, MO ES Paw, UD, PRD, MJ Poinon, MO, RO Rangueiov, MO, P Renk, MD, 5v Rodad, MO, T Schulde, UMD, © Slurgi, MO, 50 Thomion, MO, AJ Tickman, MO,
OT Tran, MO, N Ping Wang. MD. P, RO Whinen, MD, DC Wokinaky, MD
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| obtained my records from Stevens hospital medical records located on the fourth floor
however, the ultra sound dated October 20", 2008 was missing. | informed the lady thatlhad .
four ultrasounds and she stated there were only three on file. | had worked the night before
and was in my uniform and also had my badge on. The lady let me go through the file with her
and indeed there were only three ultrasound reports on file. | went to the x-ray department
and talked to the receptionist who remembered me and she said that is strange. She then
pulled up my records on the computer and gave me a copy. | was shocked to learn that the

missing ultrasound report dated October 20"", 2008 actually indicated's qw with

a visible yolk sac and a fibroid as well as the right ovarian dermoid cyst. Also the pathology
report indicated that DR. Bourne reported the tissue being ectopic pregnancy tissue however
he did not state the site. It further showed gestational tissue with some chorionic villi. 1
questioned why he would state it was ectopic tissue when for a fact he obtained it from my
uterus, Knowing | had a retroverted uterus with a large dermold, and the pregnancy being
young | decided to get a second opinion from various doctors. It was with dismay that | learned
that | did not have a true blighted ovum since there was a yolk sac seen as the pregnancy
progressed and my hcg levels had gone up. According to three different physicians | have talked
to about my case, they informed me that the pregnancy was still young for DR. Bourne to
conclude that it had failed especially since there was a yolk sac. | was not even 8 weeks
pregnant and we will never know if he had waited till then we could have seen the embryo.
There have been many cases where the embryo is not identified until later according to my
current obstetrician with the UW medical center.

I am now forwarding the details of the incident along with the ultrasound reports and films to
the Washington State Department of Health to look into the'matter because | believe that DR.
Bourne was negligent in treating me. First he did not fully disclose information of my ultrasound
report dated October 20™, 2008 to me. Looking at his dictation as proof, he does not even seem
to have looked at my ultrasound report or even the films because he states he just realized that
I had a dermoid cyst when he cut the corpus luteum off my right ovary. The radiologist
indicated that | had a right dermoid cyst. Secondly, he stated that there was no yolk sac visible
on that same ultrasound when indeed there was one. He terminated'a pregnanc{i making me
believe | had just a uterine cyst and an ectopic some where. | would never have accepteﬁ to
have surgery if he had told me | had a uterine pregnancy. Thirdly, when he sent the uterine
tissue to pathology he indicated that it—v_\rampic tissue when he actually obtained it from my
uterus, The pathology report clearly showed “red tan tissue fragments” which indicated it was
gestational tissue with some chorionic villi. Lastly, | had not given him consent to terminate a_
uterine pregnancy or even remove my right ovary. He failed to fully disclose information to me
which resulted in him terminating a pregnancy and removing my right ovary. Also if he was
planning on cutting my right ovary, he should have ordered some labs to at least check my
clotting factors. Ever since the surgery, | have suffered from cardiac arrhythmias and had to

090
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MITCHELL. JULIA

Maternal & Infant Record Authenticated
Service Date: Jul-11-2011

Dictated by Cheng, MD , Edith on Oct-04-2011

MICC High Risk Return OB
DOS: 7/11/2011

4"":"_'_‘-:—-_._&_“““““
[ GA: 8wad /)
~T2112/2012
Primary MFM: Edith Cheng, MD

NOB H+P = 6/27/2011 Note



2. H/O prolonged bleeding: With regard to her concern for bleeding abnormalities, she notes that at
the time of her pregnancy in 2008, she had a D&C because of an abnormally rising HCG and
ne time Ot ner preg

because apparently the villi or products of the D&C were not consistent with an intrauterine gestation,
she underwent a diagnostic | }aparoscopy and it was at that time apparently that an ovarian cyst
consistent with a teratoma was identified. She underwent a mini-laparotomy and per the patient's
report, me&ileeding to the point where she had to undergo a right oophorectomy for
control of the bleeding. Prior to this, she had not had any history, as far as she knows, of easy
bruising or bleeding after cuts or any menorrhagia.

3. Maternal anxiety: See previous notes by me and Dr. Chiang. Pt. continues to have anxiety re:
trust in medical providers. Her D+C in 2008 was complicated by the fact that she "woke up" from
general anesthesia to find that she had had a laparotomy and that her right ovary was removed. She

had not anticipated this outcome and remains traumatized by this event which does continue to bring
up when seeing new providers.

PAST OBSTETRICAL HISTORY

1. 2008 with suspected ectopic. She underwent D&C and then diagnostic laparoscopy and
exploratory laparotomy for right oophorectomy secondary to a teratoma.
2. 2009 missed AB -> D+C

PAST SURGICAL HISTORY
1. asin problem list
2. wisdom teeth extraction

PRENATAL LABS; Pending
Pap 3/28/2011 = Negative

MEDICATIONS: prenatal vitamins, folate, tums

ALLERGIES: NDKA, denies allergies to iodine or latex

? sulfites --> reports h/o "anaphylactic reaction" in 2009 for which she was treated at HMC. She
reports that this happens when she eats nonorganic fruits, especially apples. She now washes all
her fruits with and soap and she has not had a recurrence.

REVIEW OF SYSTEMS: Pertinent findings are noted in the above HPI. All other systems were reviewed and
are negative.

PHYSICAL EXAMINATION
VITAL SIGNS: BP: 116/62 WT:67.1 kg HR:68

GENERAL: Well appearing female; No acute distress
NEURO : ambulatory, gait normal

PSYCH: alert and oriented x3. Mood - very anxious

HEAD/FACE : normocephalic, no dysmorphic features, no facial asymmetry
RESPIRATORY : Effort normal,

ABDOMEN: non-tender,gravid, about 12 week size. Anterior fibroid is palpable just a

FWWSOlmd today confirms viable IUP at about 8 weeks b

"EXTREMITIES: no joint deformities, no asymme
SKIN : no rashes

RL.. Fetal heart beat is seen

£ 3
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MITCHELL, JULIA L -

. Fertility - Outpt Record Authenticated

Service Date: Jan-10-2011

Dictated by Zarutskie, MD , Paul on Jan-10-2011

FERTILITY CLINIC NOTE

IDENTIFICATION
Couple seen back in consultation today following pregnancy attempt for the past 2 months.

4. Records from Stevens Radio-imaging Center (October 20, 2008): OB ultrasound was listed
showing an absent fetal heart tone. Complex right adnexal mass was noted, with a large left
adnexal cyst seen on prior ultrasound was noted. T

5.  Surgical path report (October 21, 2008): Specimen shows no clear site of origin noted. For
"retained products of conception" 2, segment of the right ovary Shows a mature cystic feratoma
(dermoid cyst). In further review of the gross descriptions for (a) labeled retained products of

https://mindscape.mcis.washington.eduw/mindscape/java/viewDocument. htm?eventld=1800900666... 3/21/2013
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conception, they described 10 tissue fragments of blood and clot that were present, but no fetal
parts were identified.

The couple expressed extreme concern about review of the records from Stevens Hospital and
my interpretation. | gave no impression at this time of the findings, other than recording them
and suggesting that we keep them as part of our file here, in light of her description of a dermoid
tumor and missed pregnancy. It was my impression that there was no confirmation of an
ectopic at the time of the laparoscopy, rather the finding of the dermoid structure. Review of the

—

pathology report today demonstrates that villi were observed, but no decidua were described in
tﬁ/_path specimen. B
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o e ey g Nk . LsuL: Mrf: 468900

ULTRASOUND CONTINUZD
PELV 0B TVAG 10/06/08 15:10 DICT DR:
is recommended. Differential considerations include endometrioma,
teratoma, TOA.
3. Large lower uterine segment fibroid blocklng the exit canal in the
precervical anterior subserosal right-sided regﬁon
4. Left ovarian large cyst.
5. Report called and verified.
Transcribed Date:10/06/2008
Reading Radiologist:CASTAGNO ARTHUR
Reading Time:10/06/2008

¥4 3+ &34 3 3 8 3 5 5t i - 44+ & 43 5 -4+ bt -4 4 5 33 F

HIST & PHYS
H&P Pre-Op 10/20/08 '18:07 DICT DR: BOURNE ,RANDOLPH, MD

PRE-OPERATIVE HISTORY AND PHYSICAL EXAMINATION

DATE OF ADMISSION: 10/21/2008

CHIEF COMPLAINT:

HISTORY OF PRESENT ILLNESS:

The patient is a 40-year-old gravida 1, para 0, who is approximately 7
weeks 2 days pregnant by last menstrual period of August 30. She is here
because she has been followed with quantitative hCGs as well as ultrasound.
Her hCGC a week ago was 32,000; the repeat on 10/17 was 51,000 and today,

-;gzgg*_;3_15_51¢ggo. She has nothing in her ut S. Several ultrasounds,
including one today, have revealed a small cystic structure in the uterus,

yolk sac is not visible, no embryonic pole visualized, and they should be
by this point. There is a large anterior fibroid, complex cystic mass
noted in the right ovary. Large simple cyst in the Ieft adnexa whic
appears unchanged. Given all of these things, the most likely diagnosis is
ectopic pregnancy. It is also possible, however, that she has a blighted
ovum, or even a molar pregnancy. A normal pregnancy has been ruled ong by
the fact that she has had multlple ultrasounds and her hCG is no longer

i therefore, Chis needs to be evaluated from a tissue standp01nt
'Eggrgigzgé_mz_gigp is to take her to the operatlnq room, perform a dilation

d curettage, and float the tissue. [If there is no ¢ obv1ous placental
tissue present, _then T will perform a dlagnostlc operatlve laparoscopy with

E_ESEEIETE salpingostomy or salpingectomy; more likely on the right than on
the left.

Of note, the patient does not have any pain at this time and is completely
stable.

PAST MEDICAL HISTORY:
None .

PAST SURGICAL HISTORY:
Ncone .

=====zz==================Text Continued on Next Page:====:_—_====_—..—.========_—_==
06:01 11/16/08 FROM 9H3U, ZRPRTGF1
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AT.T. RRAMT.TQ-Arrnes Caseg Results
. ¥ - Evaati F 40 / RAD Pth: 1014257958
“Atn Dr: FREEMAN, RUTH A CTS
Adm Dt: 11/07/08 OA Isol: Mr#: 468900
_.--/—_’-If—?-_-—‘l“‘q: ----------------------------------------------------------------
HIST & PHYS ) CONTINUED
H&P Pre-oOp 10/20/08 18:07 DICT DR: BOURNE , RANDOLPH, MD
ALLERGIES: —— = =
SULFA.

0B HISTORY:
None.

GYN HISTORY:
Menarche at age 12. No history of STDs or PID.

SOCIAL HISTORY: i
She works as a nurse at Stevens on the 5th floor. She denies tobacco,
alcohol, or drugs.

PHYSICAL EXAMINATION:

VITAL SIGNS: Height 5 feet 7 inches. Weight 128 pounds. Blood pressure
is 120/60.

GENERAL: She is a well-developed, well-nourished female who is in no acute
distress,

ABDOMEN: Soft. Nontender, nondistended. She does not have any pain on
physical examination.

9 LABORATORY DATA:

Quantitative hCG today is 53,000, rising from a first-known hCG of 26,000
on 10/07/2008. This is clearly a very slow rise. :

ASSESSMENT/PLAN:
A 40-year-old female gravida 1, para 0, at some 7 weeks 2 days by last gﬁ#
menstrual period with a guantitative hCG of 53,000. The likelihood that:

\ she has an intrauterine pregnancy is essentially zero at this point, has
been ruled out by the fact that it is not rising appropriately. _She does
not have any pain which is concerning. It iIs also possible that she simply
has a blighted ovum. I am going to perform a dilatarion and curettage

followed by possible laparoscopy with salpingectomy/salpingoscomy.

I talked to the patient at great length about this. She had previously
been talked to about methotrexate; however, I told her that methotrexate
had a very low likelihood of working in somebody with an hCG about 10,000,

particular when the hCG was as high as 51,000. She voiced understanding
of this The consent form was signed for the above proceduﬁifzﬁief

J

Job Number: 391110

cc: RANDOLPH, MD BOURNE, MD

06:01 11/16/08 FROM 943U, ZRPRTGF1
PA3947
MU £YU11—1D54oTI—9
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10/21/2008

SOUND 'S CARE

31 FAX 425 840 4°._

.

1002

‘RG

N\

Stevens

Patient:

SPECIAL CONSENT TO OPERATION, POST OPERATIVE CARE
MEDICAL TREATMENT, ANESTHESIA, OR OTHER PROCEDURE

Patient No.:

Washington State law guaramtees that you have both the right and obligation to make decisians concerning your health care. Your
physician can provide you with the necessary infosmation and advice, but as a member of the health care team, you must enter into the
decision making process, This form has been designed lo acknowledge your acceptance of reatment recommended by your physiclan.

o | hﬂl'eb'f authorize D Bourne

and / ot such associales of asslstants as may be selected by said
physician to treat the following conditicn(s) which has (have) been
explained to me: (Explain nature of conditicn(s) in professional and
lay language.)

Ectopic Pregnancy versus
Blighted Ovum

(2B ‘The procedures planned for treatment of my condition(s)
have ‘been explained to me by my physiclan. | m-nuashnd them 10
Be: (Doscribe procedures to be performed in professional and lay
| language)  RIGHT LEFT BOTH SIDES N/A

Suctinn Dilation and Curettage

Lapagoscggx. Poss;ble Sa lplnqgctomv

9 | recognize that, during the course of the operation, post
operative care, medical treatment, anesthesia or other procedure,
unloreseen conditions may necesstate additional or diflerent
procedures than those above set forlh. | theretare authorize my
above named physiclan, and his. .or her assistants or
deslgneos, to perform such surgleal br other procedures as are
In the exercise of his, her or their professional judgement
necessary and desirable. The authority granted under this
gpa.ragggl’_l shall extand to the treatment of al conditions that
require treatment and are not known to my physician at the time

the medicalor surgicu pmeedara 157 cnmmunced

9 | have been intormed that there are significant risks such
as severe loss of bload, infaction arld cardiac arrest lhat can lead
to death or permanént or partial disability, which may be attendant
to tha performance of any procedure. | acknowledge that no
warranty or guarantee has been made to me as to result

or cure,

{MPORTANT. HAVE PATIENT SIGN FULL OR LIMITED DISCLOSURE
BOX AND SIGNATURE LINE AT BOTTOM.

FULL DISCLOSURE CZ

| certify thal my physiclan has informed me al the nalure and
chamcter of the propased treatment, of the anticipated results of
the proposed tmﬂnem. of the passibla alternative lorms of
!rentmanl. . and " the ognized sericus possible rlsks,
mpfcadans, and I.he an pated benefits involved ln the
rrapond trestment and In the alternative forms of treatment,
cmcnnu nap-treatment, _

ANy it eng Hia

¥/ Cner Logally Responsible Sign Applicable
LIMITED DISCLOSURE

| certify that my physician has explained to me that | have the right
to have clearly described 10 me the nature and charactor of the
proposed traaiment; the antidpaled results of tha proposed
treatmeont; the aiternative forms of Wreatment; and the recognized
sorlous possible risks, cam IIc.atl and anticipatad benefits
Invalved In the propoaod tra in the alternativs farms of
treatment, mduqu nan-treatm

| do not wish ta have these factl explalnod to me.

X

‘Patent / Other Legally Respansible Sign if Applicable

Any sections below which do not apply to the proposed treatrment
may be crossed out. All sections crossed out misst be inltialed by
both physiclan and patiant

9 | consent fo the administration of anesthesla by my attending
physician, by an anesthesiologist, or other qualified party under the
directlon of a physiian as may be deemed necessary. | understend
that all anesthefics involve rigks of complications and serious possible
damage to vital organs such as the brain, heart, lung, liver and kidney
and that In some cases may result in paralysls, cartiac anest and / or
brain dealh from both known and unknawn causes.

| understand that all blood and blood products involve risk of
allergic reaction, tever, hives, and in rare circumstances infectious
diseases such as hepathis and HIV/AIDS. | understand that
precautions are taken by the blood bank in screening donors and
in matching blood for transtusion 1o minimize those risks,

Any Hissues or parts surgically removed may be disposed of
by the hospital or physiclan in accordance with accustomed
practice,

anticipated resulls, was &mla-nad byma to amnt of, rrapr

' HYSICIAN'S STATEMENT
The medical procedura or surgary stated on this form, In¢jfding the po

Phy:iciun‘: Signature

risks, complications, altemative treatments (including non-treatment) and

niatives boimem or hig/her reprasentative consentad.

Data Time

PAT]ENT OR PATIENT HEPRESENTATWE‘S ACKNOWLEDGEMENT )
| acknowledge that | have read {sr have had read to me) and fully understand the abeve consert, the explanations referred to ware made, and that all

bfanﬂnﬁcﬁt have baan filled in | afftxad my signature.
Fear ekl Bientriatibe s o Wilness; ;
szm winer Legany mspun:ume Lign Witrase to Signature:
Aelationship of Legally Responsible Person to Patient
Date: Time: 120

ATRANTINN NE CNPIES: V/HITE - HOSPITAL CHAAT

‘YELLOW - PHYSICIAN CHART PINK - PATIENT

BOURNE, RANDOLPH MD_2011-159469 PAGE 63
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;) |/c: - Ve5 £ (1:;-)\:{;; Lt Lg;{i“jﬁfy\ i’l/LsE,[,Li(/LLL_H_ _}D(Lé;f_‘.
LABORATORY DATA:

Reviewed. Quantitative HCG is 26,000, and the ultrasound does reveal a 5 mm sac that is somewhat ~
iregular in size and shape. | did review these pictures myself. The left adnexa has a large simple cyst,
which certainly is not an ectopic. The right ovary can be seen, and there is what appears to be a &%
hemorrhagic cyst within this. | would agree with Dr. Castagno's evaluation on his report. It does not look — fsg
certainly like a typical ectopic would, and the patient's pain is not significant either. o

| ASSESSMENT AND PLAN: ©OEEE

/K My assumption of this is_that it is likely an intrauterine pregnancy. However, there is a large fibroid on the = p

. ultrasound, and { this is implanted very near rit. |did discuss | am little concerned about a miscarriage. The -- B4
patient does report some bleeding over the last few days. Nonetheless, we are not going to know for sure ‘

7- until we repeat an ultrasound in a few days. | have ordered another quantitative HCG tomorrow, although at 47

— /. 26,000 doubling may not occur because i |l is too high to necessarily double. Ectopic precautions were - Fax
, discussed in detail, and she knows to go 0 to the emergency room if she has any increase in pain, rapid onset _ f
of pain, or other signs and symptoms of ectopic. L_ookmg at the pictures | am less suspicious, but discussed *" Q_
' that | certainly cannot ever guarantee. This is a highly desired pregnancy, so we must walch it it closely. Tn ~ goe .
three days she will get an ultrasound, which will be four days from her previous, and hopefully we can see a - Y
little bit mare with this intrauterine fluid collection. If her quantitative HCG is declining, then we very well may “‘
need to think about methotrexate, as an ectopic cannot be completely ruled out. However, the patientis very — Bif
reticent to do this, and if it is declining rapidly, this may not need to be done. Questions were answered, and ~ 47
- the patient agrees with the pian

o ’./,ﬂ
% Jeffrey F. Bray, MDIrd 25 i

cc:  Karen Hibbert, M. D %@/g/ﬂg ) ‘ B “3
—— CUT OF SEdUENCE — _ 3%%:‘:
(60 1008 _dee phsue sele frene (0-S-0f. Cﬁ&qﬁe/;&l g
W0-(0-0f TB aware— /h* M/J \,cﬂa?( jv-cm,w F‘.,,Pma ey At 2 ’,th ;,;:‘
07 e~ . s soley 9 fevens P i ;gf&,, 7 8
I, m“"/.& 14 rmfz;_{:; L S MG S B SIS0 S5
Prov-de'f’fq f /'1.: L d O Phone Fallow-up 7 Rx Relill __ 'Fhan_'r'acyt ) . EFE
0 Medicalions / D Raterral \\ﬁas: Resulls Dlt'i;}ease call back “‘%E
ek 196 a4 Y G 2AVAD | B
o let BB e adova- t;za wfs pm,ﬁ, —arcl bz | \
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anembryonic gestation or incomplete miscarriage, then she would have been subjected to a
potentially toxic drug to treat a self-limited problem.

 Dr. Bourne would recommend surgical management. In his opinion, surgery poses the
least harm, (the pregnancy, wherever it should turn out to be, clearly is not viable) with the best

likelihood of treating a potentially fatal disease (ruptured ectopic pregnancy with
exsanguination).

Whenever obtaining consent from a patient for any potentially injurious procedure, Dr
Bourne always starts by saying that she is an adult and must make her own decisions. He a]so
states that he is not the person with the pain, abnormal pregnancy, heavy bleeding, etc, and that
the final decision must lie with her. He then details the risks involved in the procedure. In this
case that would be bleeding, infection, and damage to adjacent organs. Specifically, Dr. Bourne
would talk about uterine pcrforatwn, bladder, bowel, and fallopian tube injury, Since this N
e e otential=for.remoyaliofm==

S==="—-——complaint;DrzBoume has:speci :hasispecifi cally ‘added;itozall:of-his:consentsithe:
—————————abnormalor. dlscascd ‘tissue=He'is:going to:go:into: further.detail-about™what the'exact iskstare. — ————— ——-
——. =y ~The lossof the-ovary:is amuncommon; but Hot unheard-of complication of attempting to Temove- —
an adnexal mass. In mentioning to patients the desire to remove diseased tissue he explains that
there may be unforeseen events or abnormal findings that indicate further intervention. This may
lead to removal of diseased tissue. Dr. Bourne explains to patients that without this consent he
would need to wake them up prior to proceeding with the correct care.

: Question 3C:  Your statement notes that the ultrasound was faxed to your office but for some
3 unknown reason was not in the patient chart. How are you going to address this?

Answer 3C:

As stated in response to question 3A; Dr. Bourne’s clinic now has an electronic medical
record. He is hopeful that this will avert this problem in the future, because any study ordered by
any provider in his clinic will automatically show up in the patiem s medical record. Dr. Bourne

certainly would have reviewed this (as he did her paper chart) pnor to going to the OR and found
the most recent ultrasound report.

Sincerely, .

Tammy L. Williams
TLW/ng

MD 2011-159469-008161
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Denise Gruchalla, PA-C !

Healthcare Investigator ; . !
==——=————>-Medical:Quality:Assurance:C Comrmss:on

S =P OZBOXH 1860 e et e e T e e e T T ]

;_%'.-_._.T-'_:'—“‘- ---Oly mpla‘l }yéﬁgs.4g§p?866“—w.m—;£—;m—_——h:=_—; .m4 -.&:;:._;. SRR i

T wess sy Lo . n-v1 e " rp'i rr\ tﬁr ML R et N TE I s e iy AT e e
Sprha el S 1. 2P ol et Tt RS e e . o

Re: !n Re Randoiph Bourne, MD_ S B & |
Case #2011-159469MD ‘

Dear Ms Gnlchalla,

In answer.to your questions:

‘&'-?ﬁ.“’kl ’

Quest;ion 1:  Explain how you came to pruvidc care to © ‘u « ziven that she had been .
seen previously by Dr. Bray and Dr. Rogers? ;

Answer 1: : ' ;

The practice that Dr. Bournc is a partner in, Sound Women’s Care, is a collaborative one.
The doctors work together, frequently taking over care for one another when a patient’s primary
doctor is unavailable, Dr. Bray was Ms > « =~ 's primary obstetrician. Dr, Rogers was
covering for him while he was away and she was on call. Dr. Bourne then followed her on call
and, as is their usual practice, when on call he took over the care of this concerning patient,
whose medical situation could not be left until Dr. Bray was available to manage it. Dr.Bourne
does not remember where Dr. Bray was at that time.

Question 2:  The medical records suggest, and you.acknowledged, that you dcmdcd to go
ahead with a pre-operative evaluation including informed consent on 10/20/ 2008 and then i
performed a D&C and laparoscopy on 10/21/2008 without benefit of the information that the ‘
ultrasound of 10/20/2008 would have provided, and despite the fact that the patient was not

bleeding or in pain. The Commission finds that though the hCG levels were in the low normal

‘range, they had increased and were in the normal range for a 7-8 week pregnancy, and a level of
"’7 53,000 was too hi_gyo‘suggest an ectopic pregnancy.
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Answer 2: o
. Withall due respect, Dr. Bourne does not agree with the Commission’s assertion that
53,000 is low normal and is not consistent with an ectopic. Dr. Bourne has personally performed
an exploratory laparotomy and salpingectomy for a ruptured ectopic that had a last known HCG
] of 67,000 That patient lost approximately three liters of blood and was transfused multiple units
of packed red blood cells, His partner, Dr. Rogers, told Dr. Bourne that she performed a
salpmgectomy for an ectopic this past weekend and that in that case the HCG was 30, 000 ‘HCG
. is notorigusly variable and cannot be depended on to determine where a given pregnané!
The only thmg that has been oonsmtemly shown is that once the HCG level rises above 2, 000
there should be evidence of ag intrauterine pregnancy on ultrasound] If there is no evidence,
then the pregnancy is abnormal. Tert Loa'sS avickn

resident, in which a patient has a very high HCG (of perhaps 50,000), n® intrauterine pregnancy — /t<re
on ultrasound, and a complex adnexal mass, Dr. Bourne would be shocked if any of them would  « ";’ o
not diagnose an ectopic. That this is an ectopic until proven otherwise; is a staridard medical * ~
practice. The risk of a D&C, when the patient clearly has an abnormal Bregnancy is neghglble

compared with the risk of a ruptured ectopic pregnancy.

Question 2A: Please explain your clinical rationale for that decision given the fact that the
patient was asymptomatic and why you did not allow the patient the “choice” of waiting until she
was either sy'mptdmati_c or had ‘a spontaneous miscarriage. . - oot

Answer 2A: : po & -

Dr. Bourne would never lell any patient what they have to do. He offers options and lets
them make the decision. In'general, if Dr. Bourne thinks one option is better, then he will say
that, Dr. Bourne will make a recommendation as to what course he think is'best. So, in this
case, he would recommend that, as she was at significant risk of an ectopic, and clearly did not
have a normal pregn ancy (to his knowledge at the time, multiple ultrasounds showing no

.‘ pregnancy in the uterus; a large:adnexal mass' and an elevated HCG), she should have treatment
for a presumed ectopic pregnancy. Given that he could notbe certain that this abnormal
pregnancy was'an ectopic, and that it was possnble that she actually had'an an-embryonic-
gestation (blighted ovum) or.an-inconiplete miscarriage, 'Dr. Bourne would perform a D&C to
ascertain if this had ever been an intrauterine pregnancy. If no evidence of 1UP was found on
D&C, then he would-have to assume that this abnormal pregnancy was indeedan ectopic
pregnancy and should be treated as such. This management approach is'in agreement with
ACOG practice guidelines.

e T
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Additionally, if a pregnancy has been observed on multiple occasions without any change 7 f 4O
in the findings on ultrasound it can be assumed to be an abnormal pregnancy.- It should also be o 5 o
noted that in Dr. Rogers' note dated 10/17/08, she states that the patient and her husband are - R
“aware that this is essentially an abnormal pregnancy.” In the ACOG Practice Bulletin, the Jek iﬂ j”"f
cluucal guidelines for Obstetricians and Gynecologists, number 94, from June'2008; it states that £k
w’/ ,}""J an HCG greater than 2,000 predicts visualization of an intrauterine pregnancy on ultrasound. |
further states, “ If necessary, endometrial sampling can be used to di Jierenngje,beme.m@d Thee
intrauterine pregnancy and ectopic pregnancy by confirming the presence or absence of _"““’: =¥
.WIE?hf;Ewmc villi,” Indeed, if we were to present a case to a ggcond year OB/GYN e/



/”_;:s-tion 2B: Who ordered the ultrasound that was done on 10/20/2008?

Answer 2B:
Dr. Bourne does not know who ordered the ultrasound.

4

Question 2C: Did you know that an ultrasound was being done or had been done on
10/20/2008?

Answer 2C:

In his pre-op note from 10/20/08, Dr. Bourne stated that, “She has nothing in her uterus.
Several ultrasounds, including one today, have revealed a small cystic structure in the uterus,
yolk sac is not visible, no embryonic pole visualized, and they should be at this point.”
Obwously, Dr. Boume did not k lmow about the yoik sac wtthm the uterus, / As was stated in thc
e s { 0/20.‘08—,‘7.Presmnaﬁl'§','h?tho_ugﬁf i_t'h?h?d'jﬁt revlewed the'mos! mosl recent u]tguound
' "~ “kpown tha a5 8 volk-sac-seen-on Ms 1.1 's ultrasound:

ave %mcecded to a ?ﬂgi much less laparoscopy. Dr, Boume only. pmcccdcdqwlth these g - '
procedures because he believed that she was potznua]]y in gra\re danger from a ruptured ectopic.

Questioﬁ 2D: During your informed consent of the patient, what information did you provide to
the patient regarding the findings of the 10/20/2008 ultrasound?

Answer 2D: _
In his pre-operative note, Dr. Bourne documented that he thought she had a very small
cystic structure within her uterus, with no yolk sac visualized, and a complex adnexal mass. This

is what was communicated to her. Dr. Bourne may have also mentioned that she had a large
anterior fibroid on her uterus.

%/ QOuestion 2E: Was there an y discussion between you, Dr. Bray or Dr. Rogers regarding Ms. 7’

9 ———— —_—
s care? _..-—; ;
Answer 2E: s M )
% Dr. Bourne recalls speaking with Dr. Rogers about this patient bncﬂy prior t i
care. She told himto rcad the note she had dictated about the patien h he did) Following
the case, when Ms, | ##»~  and her husband came into clinic on 11/5/08, Dr. Bourne recalls

>

speaking with Dr. Bray about her. Dr. Bray told him that she and her husband were angry and
/ that he had explained everything to her. Dr. Bourne told Dr. Bray about his experience in the
( OR and how she came to lose her ovary ‘along with the teratoma.

Question 3:  The Commission’s con ig 1) the patient
dmwmmnmmmw and 2) the risk to the patient if the

surgery was delayed until the ultrasound results were available was not sufficient enough that
you couldn’t have waited until the results were obtained.
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Question 3A: Please explain what changes you would make in your approach to the care of
patients having a similar presentation in the future.

Answer 3A:

Given what was known at the time, that there was no evidence of an intrauterine
pregnancy, and there was a large complex adnexal mass and an elevated HCG, Dr, Bourne would
not alter his practice. A woman with'this high of an HCG and no documented intrauterine
pregnancy has an ectopic pregnancy until proven otherwise. She is therefore at significant risk of
fallopian tube rupture and massive intemal bleeding. Despite her lack of overt symptoms, she
was still at significant risk. As stated in the prior response, Dr. Bourne had-seen an ultrasound
report: He signed it off on 10/20/08." Unfortunately, it was'the report from the ultrasound exam
done on 10/17/08 that did not show an intrauterine yolk sac. It was therefore Dr, Bourne’s belief
that he had seen the most recent ultrasound report and was not rushing to surgery without
allowing sufficient time for the ultrasound results to come back. Dr. Bourne has reviewed Dr.
Rogers’s note from 10/17/08, in which Dr. Rogers states that the patient has had twinges of pain
in the right adnexal. Had Dr. Bourne known the results of the 10/20/08 ultrasound, he would

most llkely only give the patient miscarriage precautlons and have her follow up wllh Dr. Bray
without any further intervention being made.

Additionally, Dr. Buurne will review all ultrasounds himself prior to gomg to surgery. In Bouf
general this has always been his practice. In Ms, | ;- s case, he does not know why he did ba.
not review the images from the 10/20 study. This issue can hopefully be averted in the future,as  ©"** '

the clinic has converted to an electronic medical record. As a result any study ordered by any the (022 e
Erovndcr in his chmc will automatically show up in the patient’s medical record. = U [4rnSoe

Questmn 3B: What changes would you make in your practice with regards to communicating
information to patients and documenting the counseling and information given?

Answer 3B:

In counseling a patient in a situation like this, it is Dr. Bourne's general practice to
explain slowly and carefully, what he thinks is happening. He frequently draws diagrams of the
uterus and fallopian tubes with possible locations for the pregnancy. He generally explains the
concept of the discriminatory zone (an HCG over 2000 should show ultrasonic evidence of an
intrauterine pregnancy). He would express empathy regarding the loss of the pregnancy and then
describe options. In a case like this, in which to Dr. Bourne’s knowledge at the time, the patient
had a very high HCG, with no evidence of a pregnancy in the uterus, and an adnexal mass.
These would be 1) watchful waiting, 2) methotrexate management, or 3) surgical intervention.
Dr. Bourne would recommend against watchful waiting, as-this is clearly not a normal
pregnancy, and while it is not necessarily clear that this is an ectopic pregnancy, it is clear that it
will not tumn into a baby. In Dr. Bourne’s view, should the pregnancy turn out to be an
anembryonic gestation or an'incomplete miscarriage, then the risk of a D&C is certainly
outweighed by the risk a potential ectopic poses. .

Dr. Bourne would recommend against methotrexate management as the HCG is too high
for this medication to be effective. Methotrexate is only effective in patients with an HCG that is
less than 10,000. Additionally, should this abnormal pregnancy turn out to simply be an
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10/20/2008 MON 13:27 Fax 4.0494-: Stevens Radia —-=- 3WC . @oez/003

Stevens Radia Imaging Center curaiiisd by:
-ﬁgﬁ%hggt‘m{ 393025 American College of Radiology
(425) - 6404949 Commission on Quality and Safety
for MRI, CT and Ultrasound
Patient Name: T —
Date of Birth: e Age:40Y Sex: F
Patient Phone: - Medical Record Number: 468900

e =
e

PROCEDURE: EUS 6030 EUS PELVIC OB COMP W TRANSVAG
DATE: Qct 20 2008 12:18 F‘M ACCESSION NUMBER: 1703924

OBSTETRIC ULTRASOUND

INDICATION: Absent fetal heart tones. Complex right adnexal lesion and large left adnexal cyst seen on prior ultrasound. An
ectopic pregnancy could not be excluded. Rising hCG. No pain or bleeding.

COMPARISON: 10/17/2008 OB ultrasound from Stevens Hospital.

TECRNIQUE: Transabdominal images were obtained for global visuaiization. Transvaginal images were obtained for better detail
of pelvic structures. ——

FINDINGS: Is a large transmural fibroid noted anteriorly measuring 6.6 x 5.7 x 7.2 cm. This causes mass-effect on the
endometrial stripe. There is_g_l_e.qﬂ_gtlmerfor intramural fibroid measuring 2.0 x 1.5x 2.3 cm.

—

There is an intrauterine gestational sac measuring 2.5 x 1.8 x 2.2 ¢cm, The mean sac diameter is 2.2 em which corresponds to a
gestational age of 7 weeks, 2 days. This has increased compared to the prior ultrasound. There is a yolk sac seen within the
intrauterine gestational sac. The contour of the gestational sac is slightly irregular and the choriodecidual reaction around the sac
is heterogeneous. There is 3 small area of hypoechogenicity noted laterally conceming for a small perigestational bleed. The

intrauterine gestational s ed on the right side.

The right posterior cul-de-sac compléx mass including the right ovary measures 6.1 x 3.4 x 6.8 cm. This appears to be partially
complex cystic mass with a dermoid plug most suggestive for a large dermoid, Flow is demonstrated in what appears to be right
ovarian tissue and there is an oval shaped avascular heterogeneous area in the right ovary suggestive for a corpus luteum cyst.

There is a simple cyst in the left ovary measuring 3.5 x 5.0 x 3.4 c¢cm. Qverall the left ovary including this cyst measures 5.3 x 3.5
x 3.9 cm, Low resistance arterial waveform is demonstrated in the left ovarian parenchyma.

No significant free fluid,

1. The intrauterine gestational sac has increased compared to the prior ultrasound. A yolk sac is seen on today's exam. No
embryo is identified.

2. Findings are most suggestive for a large right dermoid.

A 5 cm simple left ovarian cyst is also again noted.

IMPRESSION:

Transcribed By: PSC: 10/20/2008 1:12PM
Reading Radiologist ALICE B JOSAFAT, MD

***Final Report™*

The informalion contained in this document is privileged and confidential. If you are not the intended racipient, reproduction, dissemination or distrinution of the
documant is prohiblted. If you heve received this document by fax in error, please nolify Slevens Radia Imaging Cenler al 425-540-4949.

Patient: © ) Procedure Date: Oct 20 2008 12:18
STEVENS RADIA IMAGING U/S. EUS PELVIC OB COMP W TRANSVAS: 3 - 1 5S4 55 - BBE
”ﬂ‘

M
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a 10/20/2008 MON 13:27 Fax a.'.mwao Stevens Redia -== BWC . Z093/903

1) l g’}o?iiegpwiiadla Imagmg Center Accra_dited by: _
] EDMONDS. WA 98026 American College of Radiology

(425) - 6404849 Commission on Quallt)‘ and Safety

for MiRI, CT and Ultrasound

Patient Name: | oo oo
Date of Birth: |+ e Age:40Y Sex: F
Patient Phone: - Medical Record Number: 458900

3. Large right anterior transmural fibroid causing mass-effect on the endometrial stripe. Small left intramural fibroid.
4, The estimated gestational age by gestational sac size is 7 weeks, 2 days with an ultrasound EDC of 06/06/2009. By the

gestational sac size of the first ultrasound from 10/08/08, the gestational age by dates is 7 weeks, 5 days.
5. With an intrauterine pregnancy present, an ectopic pregnancy is most likely not present.

Distribution: Ordering Provider. RANDOLPH BOURNE J Q’-’T;
A
Transcribed By: PSC: 10/20/12008 1:12PM
Reading Radiologist: ALICE B JOSAFAT, MD
**Final Report™*

The Information contained in this secument Is priviieged and confidential. if you ere not the intended recipient, repraduction, disseminatlon or distrlbution of the
docyment is prohibited. If you have recsived this document by fax In error, please natlfy Stevens Radia Imoging Center at 425-640-4949,

Patient; : . Procedure Date Oct 20 2008 12 18 PM
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and they should be at this point”. He noted additional findings including a cystic
structure in the uterus, a large anterior fibroid, a complex cystic mass in the right ovary
and a simple cyst in the left adnexa. The respondent's conclusion was that all things
considered, the most likely diagnosis was ectopic pregnancy, (Pages 26 - 27)

In his statement, the respondent also stated that though he "did not know the results of

the October 20 ultrasound during the October 20 pre- operatwe visit or the O« October 21

surgery, he acted i in good faith by dlagnosmg and treating what he believed to be an
ectopic pregnancy.”

‘ 7 Nofe: There is an inconsistency in this statement versus what was dictated in the
praEeh

10.-‘20!5005 Pre-op H&P note. —

The respondent further stated that during the pre-operative visit the complainant
consented to a D&C and possible laparoscopic salpingectomy or salpingostomy for
probable ectopic pregnancy. (Pages 28 — 30)

On October 21, 2008 the complainant had surgery. The Operative Report notes that the
respondent looked at the tissue obtained from the D&C, floated the tissue and did not
see any chorionic villi; he determined there was no evidence of an intrauterine
pregnancy and proceeded with laparoscopy. During the laparoscopy a large right
ovarian mass was observed and determined to be a teratoma; he then proceeded with
removal. Ovarian bleeding necessitated right oophorectomy. (Pages 33 - 34)

In his statement, the respondent also addressed the complainant's specific allegations
regarding:

A. Review of Ultrasound - Multiple ultrasounds were performed on 10/6/2008,
10/10/2008, -respondent states that he reviewed all films and reports
available and in retrospect cannot explain why the 10/20/2008 report was
not available on either 10/20 or 21/2008 and wasn't in the patient’s chart at
the patient's post-operative visit. The date on the 10/20/2008 report
shows that it was faxed to Sound Women's Care on 10/20/2008 at 1:27
PM (Page 47, Attachment A)

B. Consent to Removal of Right Ovary - The type of bleeding the patient
experienced was a result of high pressure vessels originating from the
aorta to the ovary and teratoma and required treatment with pressure,
coagulation or ligation with suture. This type of bleeding would not have
responded to clotting factors as the complainant suggests.

C. Consent to Terminate Pregnancy - The complainant did consent to
termination of an abnormal pregnancy. The respondent stated that on
10/17/2008, Dr. Rogers, discussed with the complainant the existence of
an abnormal pregnancy and ectopic pregnancy.

D. Cardiac Arrhythmias — The patient's dysrhythmias were diagnosed 22

months after the surgery, are not related to the surgery or her not

receiving clotting factors for bleeding during surgery. -The blood loss was
estimated at 150 ml.

2011 159469MD / Randolph Bourne
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Ms. Denise J. Gruchalla v '
January 12, 2012
Page 3

Data on the October 20 report shows it was faxed to Sound Women’s Care the same day,
at 1:27 p.m.; we simply cannot explain why the report was not available to Dr. Bourne on
October 20 or 21, and why it was not in the patient’s chart on the date of the patient’s post-
“operative visit. Dr. Baurng does not recall the specific date, but sometime after surgery he did
receive and review the October 20 report, as evidenced by his undated initials.

If Dr. Boune had seen a yolk sac, o in a report that there was a yolk sac, he

~. would not have proceeded with surgery. #Dr. Bourne’s October 20 preoperative report STares, -~

“Several ultrasounds, including one today, have revealed a small cystic structure in the uterus,
yolk sac is not visible, no embryonic pole visualized, and they should be by this point. There is a
large anterior fibroid, complex cystic mass noted in the right ovary. There is a large simple cyst
in the left adnexa which appears unchanged. Given all of these things, the most likely diagnosis
is ectopic pregnancy. It is also possible, however that she has a blighted ovum, or even molar
pregnancy.” (Emphasis added.) The “one today” ultrasound report referred to by Dr. Bourne is
the October 17 report, which he reviewed on October 20 according to the stamp on the report.

B. CONSENT TO REMOVAL OF RIGHT OVARY

The patient claims that she did not consent to removal of her right ovary, but removal ofi
the right ovary became necessary as Dr. Bourne excised the cystic teratoma. During what he
believed to be a laparoscopy for a probable ectopic pregnancy, Dr. Bourne discovered the almost
six-centimeter cystic teratoma. The standard of care requires that a teratoma be removed when
found, and this was a particularly large abnormality that could turn malignant and posed an
imminent risk of ovarian torsion. Ovarian torsion occurs when an ovary "flips" on its blood
supply and gets stuck in this position, causing the blood flow to and from the ovary to become
compromised. Torsion of this kind of mass would lead to severe pelvic pain, possible ovarian
death and probable emergency surgery in the future.

Dr. Bourne attempted to remove the teratoma separately from the ovary. Unfortunately,
as is often the case, the way in which the teratoma had grown caused unexpected bleeding; Dr.
Bourne was unable to remove the teratoma without the ovary. He did not discuss the removal of
the ovary with the patient, as this would have required stopping the surgery, waking her up (as
stated in her letter, she consented to gencral anesthesia), and exposing her to the risk of a second
procedure. In addition, the patient had already consented to allow Dr. Bourne to “pertbrm such
surgical procedures as are in the exercise of his professional judgment necessary desirable.” The
consent further states, “The authority granted under this paragraph shall extend the treatment of

all conditions that require treatment and are un.t.knomm.my_@yjﬁ:_lgu.al the time the medlcal
or surgical procedure is commenced.”

. CONSENT TO TERMINATE PREGNANCY

The patient claims she did not consent to terminate a uterine pregnancy, but the patient
did in fact consent to termination of an abnormal pregnancy. On October 17, 2008, Dr. Bourne’s
partner, Dr. Rogers, spoke at length with the patient about her elevated hCG levels. They also
discussed that, while the pregnancy might or might not be an ectopic pregnancy, it was clearly

é.-‘
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