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A. ARGUMENT IN REPLY 

THE COURT ERRED WHEN IT ORDERED RESTITUTION 
FOR JOHNSON'S CLAIMED PROPERTY LOSSES 

To be clear, Hollar claims a failure of proof and due process 

violation only as to the $386.00 in restitution awarded for the cell 

phone, ID card, purse, and makeup. CP 58. 

In response, the State relies largely on State v. Deskins, 180 

Wn.2d 68, 322 P.3d 780 (2014), State v. Lohr, 130 Wn. App. 904, 

125 P.3d 977 (2005), and State v. Tobin, 132 Wn. App. 161, 130 

P.3d 426 (2006), aff'd, 161 Wn.2d 517, 166 P.3d 1167 (2007). See 

Brief of Respondent, at 7-8. But none of these cases (or any other 

case cited by the State) involved an alleged due process violation 

based on a total absence of supporting evidence - beyond hearsay 

estimates - to support the amount of claimed losses. See Deskins, 

180 Wn.2d at 83-84 (bills presented in support of request); Lohr, 

130 Wn. App. at 910-911 (auto body estimate and additional 

supporting documents from insurers); Tobin, 132 Wn. App. at 175 

(award based on report following extensive investigation that 

included review of invoices, sales records, witness statements, and 

bills). 
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Instead, Hollar's case is like State v. Kisor, 68 Wn. App. 610, 

844 P.2d 1038, review denied, 121 Wn.2d 1023, 854 P.2d 1084 

(1993). Here, as there, due process has been violated because the 

proof (a hearsay affidavit merely containing a rough estimate) fails 

to provide a sufficient basis for rebuttal. Kisor, 68 Wn. App. at 620. 

The State also relies on information contained in the 

"probable cause certification" to bolster Johnson's hearsay 

declaration. See Brief of Respondent, at 9. Nothing in the 

certification , however, addresses value of the items taken. See CP 

3-4 (merely mentioning that a purse was stolen). 

Finally, the parties spar briefly over the remedy if this Court 

agrees $386.00 for claimed property losses must be stricken. 

Hollar asked this Court to simply order the sentencing court to 

reduce restitution by $386.00. Brief of Appellant, at 6. The State 

says there must be another restitution hearing. Brief of 

Respondent, at 11. Both parties cite State v. Griffith, 164 Wn.2d 

960, 195 P .3d 506 (2008). Griffith makes clear, however, that on 

remand the State would be precluded from offering new evidence. 

Griffith, 164 Wn.2d at 968. If the current evidence is insufficient to 

establish the claimed property losses, it is not apparent what would 
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be accomplished by having another hearing based on the same 

insufficient and incompetent evidence. 

B. CONCLUSION 

For all of the reasons discussed in Hollar's opening brief 

and above, this Court should reverse the restitution order and 

require a reduction by $386.00 . 

. ~ 
DATED this ~ day of December, 2014. 

Respectfully Submitted, 

NIELSEN, BROMAN & K~H, PLLC. 

~~n)(.~ 
DAVID B. KOCH "". 
WSBA No. 23789 
Office 10 No. 91051 

Attorneys for Appellant 
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