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SUPPLEMENTAL ASSIGNMENTS
OF ERROR

1. Whether the expert testimony from the fingerprint analyst assisted
the trier of fact under ER 702 especially where an unknown individual was
ranked higher as "matching" the palm print from the jeep than Chad
Hurn?

2. Whether it was an abuse of discretion to deny Mr. Hurn a  Franks

hearing and suppression pursuant to Franks v. Delaware, 438 U.S. 154,
98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978)?

3. Whether Mr. Hurn was denied his right to confrontation when the
court disallowed cross-examination of the State's central witness regarding
prior false allegations of domestic violence?

4. Whether it was error to deny instructions on lesser included
offenses and/or lesser degrees of the offenses charged?

ISSUES RELATED TO ASSIGNMENTS
A, Whether ER 607 allows denial of cross examination on the State's
key witness under Davis v. Alaska, 415 U.S. 308, 316-17, 94 S. Ct. 1105,
39 L. Ed. 2d 347 (1974)?

B. Whether it was error to deny a lesser included offense for Assault
in the Second Degree?

B. Whether it was error to deny giving a lesser included offense/
degree for unlawful possession of a Firearm in the First Degree?

C. Whether it was error to deny giving a a lesser included
offense/degree for Identity Theft Second Degree.



I. INTRODUCTION

Chad Humn was charged and convicted of 13 felonies stemming

from an incident February 19, 2013 and subsequent search warrants issued

February 19th and 20th obtained by Detective D. Stangeland. Here are the

felonies:

Count 1
Count 2
Count 3
Count 4
Count 5
Count 6
Count 7
Count 8
Count 9
Count 10
Count 11
Count 12
Count 13

- Assault in the Second Degree

- Unlawful Possession of Firearm in the Second Degree
- Possessing A Stolen Firearm

- Possessing Stolen Vehicle (Jeep Wrangler)

- Possession of Stolen Vehicle (Acura)

- Possession of Stolen Vehicle (Suburu)

- Making or Having Vehicle Theft Tools

- Identity Theft in the Second Degree (A. Gregory)
Identity Theft in the Second Degree (L. Elliott)
Identity Theft in the Second Degree (I. Zanine)
Tampering With a Witness

- Communication With A Minor For Immoral Purposes
Intimidating a Witness

CP 84, pp. 118-122.

Defense counsel filed an opening brief. He raised the following

issues: (1) error in the introduction of "prior bad acts" evidence; (2) error

in denying severance; (3) failure to prove Assault in the Second Degree;

and (4) failure to suppress statements where Mr. Hurn invoked his right to

counsel.

Mr. Hurn raises additional grounds on appeal. These include the

following: (A) failure to hold Franks hearing and suppress fruits of an

unlawful search and seizure; (B) error in allowing testimony of palm print



expert; and (C) failure to give lesser included instructions on Assault in
the Second Degree, Unlawful Possession of Firearm in the First Degree,
and Identity Theft in the Second Degree.

II. The Testimony Of The Fingerprint Analyst Did Not Assist The
Trier Of Fact Under ER 702 Especially Where An Unknown
Individual Was Ranked Higher As Matching The Palm Print Than
Chad Hurn.

The fingerprint testimony in this case failed to assist the trier of
fact under ER 702, which provides that “[i]f scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise.” To admit expert testimony under ER
702, the trial court must determine that the witness qualifies as an expert
and that the testimony will assist the trier of fact. Lakey v. Puget Sound
Energy, Inc., 176 Wn.2d 909, 918, 296 P.3d 860 (2013).

The fingerprint analyst in this case, Betty Newlin, testified that a
partial palm print found on the inside of a jeep, "matched" the palm print
on Chad Hurn's left hand. VRP 1082, 1086.

It has been asserted by the State and its expert that no two people’s

fingerprints are exactly the same. VRP 1082. In other words, it is argued

that a latent print found at the scene of a crime which matches the



suspect’s prints must mean the accused left the print at some point in the
past. The State's expert also testified that there are no errors in fingerprint
identification:

Do you know what the rate of error is in your field?
We don't have an error rate in the latent fingerprint field.

Are these validation studies that should have been done many
decades ago?

No, it's only been recent, since the questions have arisen.
Questions about scientific validity you mean?

Certainly.

What is the rate of inter-rater reliability in your field?

You know, I don't know what that is.

What percentage of your comparisons involve palm prints?
You know, I don't know; I could take a guess and say maybe
30 percent, it varies.

PROPOPO»> L. PO

VRP, 1125-26.

These assertions of total accuracy and lack of error are readily
undermined by the State's own expert in this case. Ms. Newlin
acknowledged that she never took a palm print from Mr. Hurn to compare
(she apparently relied on an AFIS copy). VRP 1113 - 14. She did two
searches in the automated fingerprint identification system - a closed one
and an open one. VRP 1114. In the closed search Ms. Newlin asked the
AFIS system to compare the latent palm print from the jeep to the palm
prints of Chad Hurn. VRP 1114. In the open search, the palm prints of
Mr. Hurn came back "in the number two position." VRP, 1114 - 15. Ms.

Newlin explained that the AFIS system does not declare matches, she does



where the areas are "similar." VRP, 1114. We never heard who the person
in the first "candidate" position was or the reasons why that person's palm
print was a "match.”

Thus, Ms. Newlin was allowed to testify that a palm print off the
jeep "matched" Chad Hurn's left hand (VRP 1115) and that she never
makes a mistake in fingerprint/palm print analysis. (Q. Any possibility you
could be wrong? A. No. Q. Any possibility you could have made a
mistake? A. No. - VRP 1098.)

Ms. Newlin had to acknowledge, however, that the claim of "no
error" was not based on any studies, research, or analysis. VRP 1125.
There was no scientific study supporting the belief that fingerprints are
unique to each person. Ms. Newlin was cross-examined about at least one
high-profile case that showed the inaccuracy of the "no errors" claim. VRP
1116.

The case was the 2004 case of Brandon Mayfield, an attorney
from Oregon, who was arrested as a material witness by the FBI because
his fingerprint matched a latent print found at the scene of the Madrid train
bombings. The bombings killed 191 people and injured hundreds more.
Mayfield was held for 17 days before Spanish authorities conducted their
own analysis and found the real culprit: an Algerian national, Ouhnane

Daoud, who along with others orchestrated the terrorist attack. The FBI



later apologized to Mayfield and conducted an extensive review of their
fingerprint analysis procedures. Appendix #2 - FBI — Statement on
Brandon  Mayfield Case, Federal Bureau of Investigation,
https://www.fbi.gov/.. /statement. . . (May 24, 2004). In Mr. Hurn's case,
like the Mayfield case, there was more than one "match."

It should be noted that Ms. Newlin testified on cross-examination
that there are no standardized criteria by which to declare a "match:"

Q. Let me put it this way: Your personal criteria for determining
whether or not to make a match, is that a matter of subjectivity?

A. At some point, yes, certainly it is.

Q. So your personal criteria for determining whether or not there's a
match can differ from those of your coworkers?

A. It can, yes.

Q. So to that extent, there is no standardization that applies to all of
you as to exactly what criteria you use and how much weight each
criterion is to be given in determining whether or not there's a
match?

A. No, there is no numerical standard, if that's what's your looking
for, there's not; there is a process that we go through, that is
standard.

VRP 1099 - 1100.

This testimony emphasized the problem with fingerprint analysis
that 1s found in other areas of forensic science: subjectivity. Instead of
relying on tested scientific methods, the process is mostly based on the
subjective beliefs of the analyst. The process is intentionally kept

subjective so the examiner can consider the quality of each individual

ridge in the particular print being examined, but that leads to unreliable



results that are generally not repeatable. The features compared in each
fingerprint analysis are not predetermined for their reliability; rather, they
are chosen by the examiner at the time of the analysis based on which
features are of the highest quality.

In Strengthening Forensic Science in the United States: A Path
Forward, at 143-44 (2009), the National Research Council of the National
Academy of Sciences observed that proponents of fingerprint examination
claim that analyses have zero-error rates - something that is not true. The
report also states that uniqueness does not guarantee that two individuals'
prints are always sufficiently different that they cannot be confused. It
was hoped that studies would accumulate data on how much a person's
fingerprints vary from impression to impression, as well as the degree to
which fingerprints vary across a population. With such research,
examiners could begin to attach confidence limits to conclusions about
whether a print is linked to a particular person.

Three years later the National Institute of Standards and
Technology (NIST) and the Department of Justice’s National Institute of
Justice (NIJ) documented 149 potential sources of human error in the
analysis of crime scene fingerprints:

. several high-profile cases in the United States and abroad during

the past 20 years have shown that forensic examiners can sometimes
make mistakes when analyzing or comparing prints, or even in



communicating findings to law enforcement officials or juries. Such
errors can be devastating, resulting in missed opportunities to
identify the guilty or wrongful convictions of the innocent.

As with any laboratory procedure, there are a multitude of human
factors that can influence the results of latent print analysis—
examples include inadequate training, poor judgment, vision
limitations, lack of sleep and stress. The chances of error increase if
the examiner also must deal with organizational factors such as a
lack of standards or quality control, poor management, insufficient
resources or substandard working conditions (such as bad lighting).

Appendix #1 - Experts Recommend Measures to Reduce Human
Error in Fingerprint Analysis, NIST Tech Beat: Feb. 21, 2012.

The very problems noted by the N1J and the Academy of Sciences
are seen in Mr. Hurn's trial. In this case, Ms. Newlin's testimony failed
because she never clearly identified the reasoning or methodology
underlying her opinions:

Faced with a proffer of expert scientific testimony, then, the trial
judge must determine at the outset . . . whether the expert is
proposing to testify to (1) scientific knowledge that (2)
will assist the trier of fact to understand or determine a fact in issue.
This entails a preliminary assessment of whether the reasoning or
methodology underlying the testimony is scientifically valid and of
whether that reasoning or methodology properly can be applied to

the facts in issue.

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-
93, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993));

It is significant that Ms. Newlin could cite no studies, publications
or the opinion of any other fingerprint examiner in support of her

testimony as to "no errors." There were no standards and no peer review of



her work. . These deficiencies undermine the relevance and reliability of

Ms. Newlin as a scientific expert. This is especially true where another

candidate was positioned in the first spot on the list of possibilities. There

was absolutely no explanation as to how that person was excluded or, if he
was excluded, what process was used.

II1. It Was An Abuse Of Discretion To Deny Mr. Hurn A Franks
Hearing (Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L.
Ed. 2d 667 (1978)).

The defense requested a Franks hearing in its challenge to two
search warrants. The defense claimed that material falsehoods or
omissions made intentionally or with reckless disregard for the truth in the
affidavits supporting the warrants. CP 60, p.44.; VRP, 1831. Srate v.
Chenoweth, 160 Wn.2d 454, 478-79, 158 P.3d 595 (2007), State v.
Garrison, 118 Wn.2d 870, 872-73, 827 P.2d 1388 (1992). Mr. Humn
asserted that he made a substantial preliminary showing of material
misrepresentations and/or omissions, that he was entitled to a Franks
hearing. Garrison, 118 Wn.2d at 872. This runs contrary to the courts

conclusions of law regarding the defense motion to suppress (CrR 3.6

motion) - specifically, conclusions #2, #4, #5 & #6 (CP 120, p. 776).1

' The defense objected to CrR 3.6 Findings of Fact #8 (that Bernhardt
was terrified), #9 (that witness McKinney was able to see the person he
claimed to have heard crying or that it was Bernhardt), #21 (that Off.
Willet took hold of Hurn as opposed to detaining him), #24 (the



To begin, there were two warrants in this case obtained by Det.
Stangeland. On 02/19/13 at approximately 2 pm Det. Stangeland prepared
a search warrant to search the 1997 Acura, Mr. Hurn's residence, and Mr.
Hurn's property at jail. Dt. Stangeland relied heavily upon statements
made by Karla Bernhardt and Chad Hurn. In her 2 pm affidavit for the
first warrant, Det. Stangeland noted that Ms. Barnhardt had lied about her
identity. However, Det. Stangeland omitted some critical facts: (1) that
Ms. Barnhardt had lied to both the responding officer and to Det.
Stangeland; (2) that Det. Stangeland did not know the false identity of
Bernhardt until she had spoken with Mr. Hurn; (3) that Det. Stangeland
had only spoke by phone with Ms. Barnhardt and failed to confirm her
identity; (4) that Ms. Barnhardt initially told Officer Mabry that no shots
were fired; (5) that Det. Stangeland only had access Officer Mabry's report

but not the video; and (6) that about %/; of the way through her interview

incomplete description of the form Hurn had about his civil rights), #34
(the characterizing of Hurn's account to officers as "inconsistent"; #37 (the
failure to mention that stolen mail found in the Acura was in a woman's
purse; and #43 (that owners of a recovered IRS check, fake ID, and stolen
Acura reported lack of permission after the search). The defense also
objected to facts being omitted in the CtR 3.6 findings including the fact
that Ms. Bernhardt was not crying at the moment of first contact with
Officer San Miguel (Mabry), that Ms. Barnhardt denied witnessing a gun
being fired upon first contact with police but revised her report upon
continued questioning, and that Officer San Miguel (Mabry) never knew
Bernhardt's identity until after she submitted her report. CP 129, p. 791.
Those same objections are renewed here.



with Mr. Hurn, Mr. Hurn said "I don't have anything really to say to you."
CP 60, pp. 24 -25.

On 02/20/13 Det. Stangeland seized Mr. Hurn's property from the
jail, including two cell phones, which were turned over to the Criminal
Intelligence Unit of SPD for forensic examination. The warrant did not
authorized a forensic search of the cell phones. Det. Stangeland also
searched Mr. Hurn's residence on the same day (i.e., 02/20/13) and a 1997
Acura. Detective Stangeland recovered two handguns and several pieces
of apparently forged ID found in a laptop case. Evidence taken from the
1997 Acura included several license plates, a handgun holster, and a
woman's Prada bag. CP, p.25.

On 02/25/13, Det. Stangeland sought a second search warrant in
order to search DOL records and forensically search Mr. Hurn's phones. In
her affidavit for the second warrant, Det. Stangeland represented that the
warrant previously signed by Judge Eadie on 02/19/13 authorized a
forensic search of Mr. Hurn's cell phones. CP 60, p. 25. The search
warrant signed by Judge Eadie did not authorize a forensic search of cell
phones. /d.

Other errors and omissions in Det. Stangeland's affidavits for
search warrants are seen by review of the Certificate for Determination of

Probable Cause (CP 5). The officers noted in their reports that the

-10-



temporary permit in the back of the vehicle was registered to Chad Hurn.

CP 1, n.5. However, that information wag later determined to have heen

incorrect due to a miscommunication between officers. CP 1, p.5. This

was left out of the affidavits.

In addition. on 02/19/12 Detective Janeg ascisted the vpch(mhnn

ans SelaaiaUlil, VAL i . SSAS e

by going to Chad Hurn 's address. He located the Acura referenced in Det.

Stangeland's affidavits and described in police reports as WA license
263VUFE, Arrangements were made by Det. Janes to impound the Acura,
He noted that the VIN (vehicle identification number) was different from
the one associated with that plate. CP 1, p.5.

These facts were also left out of the search warrant targeting Chad

Hurn: that the registered owner of the Acura with the temporary permit

was not Chad Hurn, that there was police miscommunication identifying

Hurn to the temporary nprmut on the Acura, that Chad Hurn wag not

associated with the temporary permit on the Acura and that the VIN

number on the Acura was not associated with the temporary permit or

Chad Hurn,
If at the hearing the defendant establishes the allegations of error

and/or omission, then the material misrepresentation must be stricken or

2
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then assessed as so modified. State v. Cord, 103 Wash.2d 361, 367, 693

-11-



P.2d 81 (1985). If at that point the affidavit fails to support a finding of
bable cange, the warrant will he held void and evidence obtained when
the warrant was executed must be suppressed. /d.; See also State v.

Ollivier, 178 Wn.2d 813, 848,312 P.3d 1 (2013).

It ic well gettled that " '[Plrohable cause etween

D
43
=
D
wn
W
=3
D
i<
n
"{

criminal activity and the item to be seized, and also a nexus between the

item to be seized and the place to be searched.' " State v. Thein, 138 Wn.2d

133,140,977 P 2d 582 (109Q), Mareover, a nexus m

must he establiched b

specific facts. Thein, 138 Wn.2d at 145. "Absent a sufficient basis in fact

from which to conclude evidence of illegal activity will likely be found at

the nlace to he searched, a reasonable nexus is not estahlished as a matter

anw RS > oeRiel ) S pop 3329, - ~ AN

of law." Id. at 147.
In this case, the warrants fail. If the omitted facts are added to Det.

Stangeland's affidavite in supnort of the warrantg there is no r\rnhahlp

cause connecting Mr. Hurn to the Acura searched. A Franks hearing

should have been held on the matter.

TV, nenvnna Craosc-Examination On The Sta
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Mr. Hurn His Right To Confrontation.
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The State's main witness in this case was Karla Jo Barnhardt, a
heroin addict that used a false name in reporting the incident of gun fire

forcing her from the car she refused to leave. VRP 887, 912-13. On cross

-12-



examination the defense attempted to cross her on a prior domestic

violence incident where she lied to nolice (as she admittedly did on the

day of the shots fired call on February 19, 2013). VRP 699-700, 711, 946.

The defense should have been allowed to cross-examine Ms. Barnhardt

Both the state and federal constitutions guarantee defendants the

right to confront and cross examine adverse witnesses. Wash. Const. art. I,

sec. 22; 1S, Const, amend, VI, For example, evidence that a rape victim

has accused others generally may be relevant if the defendant can

demonstrate that the previous accusation was false. State v. Harris, 97

Bias is a common ground for impeachment and may be proved using

direct examination, cross-examination, or extrinsic evidence. See Roger

m Lininger, THE NEW WIGMORE: TREATISE ON EVIDENCE:

IMPEACHMENT & REHABITATION, § 6.1, at 243-46 (2012), State v.

Whyde, 30 Wn.App. 162, 166, 632 P.2d 913 (1981) ( "Bias and interest are

relevant to the credibility of a witness."); Imited States v, dhel 469 118

2 AR T PY e L NLTTS L AT, Y e

45, 52, 105 S.Ct. 465, 83 L.Ed.2d 450 (1984) ("Proof of bias is almost

always relevant because the jury, as finder of fact and weigher of

credibility hag historically heen entitled to ascess all evidence which

might bear on the accuracy and truth of a witness' testimony.").

-13-



In United States v. Bustamante, 45 F.3d 933 (5th Cir., 1995), the

instances of conduct relevant to Bustamante's character for truthfulness.

ER 607 therefore allows impeachment of a witness and cross-

examination ic guaranteed by the Sivth Amendment, Tlnited States

Constitution. As noted by Tegland:

A party as the right to cross-examine a witness to reveal bias,

prejudice, or a financial interest in the outcome to the case (citing
Delmoare v dredall 475 118 673 106 St 1431 89 1 ed 2d A74,

20 Fed. R. Evid. Serv. 1 (1986). . .

Cross-examination to reveal bias is not considered
impeachment on a collateral matter. Thus, subjects may be explored
for purposes of sowing bias even thought thev might not be relevant
on other issues.

Tegland, Courtroom Handbook on Washington Evidence, Sec.
607.2, pp. 262 - 263 (Thomson Reuters, 2014).

Thus, evidence of a witness' bias, hostility or motive to lie is not
collateral but directly probative of credibility. It is also grounded in the
constitutional right to confront witnesses. Extrinsic proof of a reason to
fabricate, bias, hostility or motive is not collateral and should be admitted.

Davis v. Alaska, 415 U.S. 308, 316-17, 94 S. Ct. 1105, 39 L. Ed. 2d 347

e of a witness' motivation in testifying is 2

(1974) (holding "'exnos:
- RN o e

proper and important function of the constitutionally protected right of

cross examination"); State v. Levell, 128 Haw. 34, 40, 282 P.2d 576,

-14-



582 (2012); People v. Hughes, 111 AD.3d 1170, 975 NY.S.2d 507
(2013} (holding defendant's sunervisor's notices of discipline and
defendant's grievances and pending lawsuit should have been permitted as

evidence of motive to fabricate but error was harmless given overwhelming

nrmf of mlﬂﬂ Rillndens v, Qtnta 277 S W.3d '14 4243 Tpv Ct Crim,

App. 2009) ("The possible animus, motive, or ill will of a prosecution

witness who testifies against the defendant is never a collateral or irrelevant

show any relevant fact that might tend to establish ill feeling, bias, motive,

interest, or animus on the part of any witness testifying against him.").

Recause assanlt cages

ult often turn on whether or not to helieve the
complainant, the credibility of the complainant is particularly crucial.
Interest in the outcome of the case is also fair ground for

imneachment of the complainant, In State v. Smits, SR Wn Apn, 232 702

saspeleil . - valapasl 2

P.2d 565 (1990), defendant was convicted of third-degree assault of police

officer. The Court of Appeals held that: (1) defendant was entitled to

cross-evamine officer as to p@gg;blhtv of officer brlngtng civil enit aogingt

defendant; and (2) the failure to allow defendant to cross-examine officer

as to possibility of bringing civil suit against defendant was not harmless

error. The Smite court cited S Rohert Meisenholder, Washington Practice:

vasavas aade Aiierer WRIIL A o s s A I 2T

Evidence § 299, at 264 (1965) and SA Karl Teglund, Washington

-15-



Practice: Evidence § 225 (3d ed.1989).

In State v, Whyde, 30 Wn Apn. 162, 632 P2d 913 (1081),  the

court held that evidence of a victim's civil action for damages against the

defendant is a proper area of impeachment because a victim taking or

contemplating such action exhibits a clear financial interest in the outcomse
of the criminal action as well as ill-will toward the defendant. State v.
Buss, 76 Wn.App. 780, 787-89, 887 P.2d 920 (1995) (similar); State v.

) (eimilar
J \Fmesssssses 7

Guizzotti, 60 Wn Anp. 289 20204 202 P 24 808 (1991
In sum, evidence of a witness' bias, hostility or motive to lie is not

collateral but directly probative of credibility. Extrinsic proof of a reason

to fabricate, hias, hostilitv or motive is not collateral and should he

admitted. Such cross-examination is guaranteed by the courts.

V. Failure To Give Instructions On Lesser Included And Lesser
Degree Offenses Was Error.

A. Refusal Of Lesser For Assault in the Second Degree Was Error.

In this case, the trial court refused to give an instruction on
Unlawful Display of A Weapon as a lesser included offense to the Assault
2° charges (Count #1) (CP 90, p. 218). The Washington Supreme Court

has recognized that Unlawful Display of a Weapon is a lesser included

offence for Agsanlt in the Second Degree. In the case of

nre Croce 174

»
»

Wn.2d 835, 280 P.3d 1102 (2012). Justice Chambers dissented but
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explained why there was prejudice in defense counsel not requesting such

a lesser in that case:
Because the majority only analyzes prejudice, so will I. A
jury could well have found that Crace lacked the ability to form the
intent to commit assault. Witnesses testified that he was hysterical,
screaming that he was being pursued. and wielding a sword. When
a police officer arrived, Crace ran for him, screaming for help.
Crace dropped his sword 50 feet away from the officer. While he
continued to run toward the officer he stopped five to seven feet
away. Under these facts, he was entitled to a jury instruction on
the lesser included offense of unlawful display of a weapon, a
nonstrike offense. There is a reasonable probability that given the
option of a verdict that would have allowed it to find Crace did the
act but lacked the malice necessary for the greater offense, the jury
would have returned a verdict on the lesser crime. This would have
spared Crace the consequences of a third strike. How much more
prejudice do we need?

Crace, 174 Wn.2d at 849-50.
In State v. Turner, 167 Wn.App. 871, 275 P.3d 356 (2012), the

iury found defendant not guilty of Second Degree Assanlt but gui

jury fo efend ty of Second Degree As but gni

Ity of the

lesser included crime of Unlawful Display of a Weapon. When requested

by the defense as was done in Mr. Hurn's case, Displaying a Weapon is

a lecger included  offence of Second Degree A ceanlt with 2 deadh

%
.............. ond Degree Assa 2 deadls
weapon.

In addition, in this case, the trial court specifically found in its CrR

2 A findinge of fact that Hurn was trving to get Rarnhardt to leave hic car,

not assault her:
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5. Once in the car, Hurn asked Barnhardt for money to drive her to
her destination. Barnhardt told Hurn she had none. Hurn became

irate and unwilling 1o drive her anywhere, He ordered (her) from
the vehicle.

6. Barnhardt did not want to be stranded in the area at 1 a.m. She
told Hurn that if he drove her to her friend's house she would have
the friend give Hurn money.

7. Hurn who has a prior serious offense Burglary 2 conviction,
then displayed a gun in his hand and told Barnhardt, "this has
rounds in it." He then fired the gun through the open sun roof of
the car he was driving.

8. Bamnhardt was terrified and scrambled out of the car. Hurn
drove off.

CP 120, p. 770.
It is clear from these findings alone that Mr. Hurn displayed the

gun to get Barnhardt out of the car, not assault her. Like the Crace case,

there ic a reaconahle nrohabhilitv that mvpn the nr\hnr! of a verdict that

Ae pavenURiaL ) (AL ~aa A e

would have allowed it to find Hurn did the act but lacked the malice

necessary for the greater offense, the jury would have returned a verdict

on the legger crime

B. Failure to Give Lesser For Unlawful Possession Of A
Firearm in the First Degree Was Error.

Similarlv. on Count #2. Mr. Hurn was charged with Unlawful
Possession of a Firearm in the First Degree, which includes a lesser

offense Unlawful Possession of a Firearm in the Second Degree. Mr. Hurn
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asked for a lesser, CP 90, p.208). As noted 13B WASH.PRAC, Fine &

Ea c. 2807, p.193(Thomson Reuters, 1998 w/2013-14 Supp):

~=s .

Second degree unlawful possession of a firearm is an offense of
a lesser degree than first degree unlawful possession of a firearm.
Consequently, an instruction on the second degree offense can be
given when there is evidence that the defense committed only the
lesser.

The court instructed the jury that Mr. Hurn's prior 2006 Burglary
in the Second Degree was a "serious offense." CP 93A, p.247. To be
convicted of first degree unlawful possession of a firearm, Mr. Hurn
needed this prior "serious offense." CP 93A, p. 2522

~d

LY Ticomon! A 4lend AAe TToowan
1iv. 1uiu wu uiat 11

in Mr. Ilum's casc,
had a prior 2005 Burglary in the Second Degree,’ an element of Unlawful
Possession of a Firearm in the First Degree. The prosecutor spoke of the
stipulation to Burglary in the Secon

688. Mr. Hurn did not sign the stipulation. CP 88, p.206. This violated the

rule set out in State v. Humphries, 181 Wn.2d 708, 336 P.3d 1121 (2014),

where a defendant was convicted of Second-Degree Assanlt with a firearm
enhancement and First-Degree Unlawful Possession of a Firearm. The

Court of Appeals affirmed and the Supreme Court accepted discretionary

review,

2 A "serious offense" is defined under RCW 9.41.010 (Terms defined),
none of which include Burglary 2°
3 See Appendix #3 - 06/11/06 Judgment & Sentence.
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The Supreme Court held that: (1) as a matter of first impression,

the trial court could not a

s stipulation to a fact that
satisfied an element of unlawful possession of a firearm; (2) the signature

by defendant on the stipulation did not constitute an informed and

)
1'D

voluntary waiver of his constitutional rights; and (3) th
accepting the stipulation was not harmless.

In this case, a stipulation that the parties agree to Burglary in the

e was discussed with the court on February 26 2014 before

Second Degr
opening statements. VRP 656. The stipulation was announced to the jury
by the prosecutor in opening statement on the same day. VRP 688.
("We'll ask yvon
of a Firearm in the First Degree for possessing a .25 caliber Raven and

.357 caliber Magnum when he was prohibited by law from possessing a

see also VRP 1535-36, 1666-67. Mr. Hurn never signed the stipulation.
CP 88, p.206 (The defense attorney signed the stipulation.) Even if Mr.
Hurn had subsequently signed the stinmlation after the nrogsecutor made its

opening it was nothing other than a "forced acquiescence to what had

already occurred," as found in Humphries.

In addition RC'W Q.41 020 gives a definition of "geriougs offence”,

which does not include Burglary in the Second Degree:

-20-



(21) "Serious offense" means any of the following felonies or a
felony attempt to commit any of the following felonies, as now

existing or hereafter amended:

(a) Any crime of violence; . . .. *

RCW 941.010(3)(a), in turn, defines "crime of violence: as

e. Thig conflicts with RCW
9.94A.030(54), which does not include Burglary in the Second Degree in

its definition for "violent crime." RCW 9.94A.030(54) therefore conflicts

with RCW Q.41 010(2)(a) - under 030(54) a nerson does not have violent

criminal history with a prior Burglary in the Second Degree but under

RCW 9.41.010(3)(a) he does.

avor of Mr. Hurn under the

This conflict should be resolved in

rule of lenity. "A statute is ambiguous if it can be reasonably interpreted

in more than one way." State v. Mullins, 128 Wn.App. 633, 642, 116 P.3d

441 (2005). "If the langua
: \ J e (=4

he nage of a npenal statute is ambiguous, the courts

a2 D~ Sy vas LE34

apply the rule of lenity and resolve the issue in a defendant's favor." State

v. Knutson, 64 Wn.App. 76, 80, 823 P.2d 513 (1991). Thus, in State v.
Polk, 2015 WL 1945004, *A (Div. 3 2015), the apnellate court held that

£ LA, U2 \— = -~

each incident of possession of child pornography in the second degree is

*RCW 9.94A.030(54) contains a definition for "violent crime" which does
not include Burglary in the Second Degree.
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one unit of prosecution, even if possession includes more than one

depiction or image congistent with RCW 9 A%4A

A D114 Vf\nr/.o\
I U AN AN/

Thus, Burglary in the Second Degree is not included in the

statutory definition of "serious offense" under RCW 9.41.030(21). The

State will argue that Ru rglary in the Second DNegree is a "crime of

s - vaalee S B i - o

violence" under RCW 9.41.030(3)(a) although RCW 9.94A.030(54) says

that Burglary in the Second Degree is not a "violent offense." There is no

denial that there ig a conflict in statues,

As noted in Washington Practice, "this situation will be relatively
rare such as where there is a genuine factual controversy about whether
the nredicate affence nnahf’pq ag a2

felony or designated misdemeanor." /d., Sec. 2807, ftnte. 1. The defense

believes that the issue is present in this case.

nine igene ag to whether the Rur l arv in the

Second Degree qualified as predicate offense for the unlawful possession

of a firearm in the first degree, a stipulation should not have been entered

inrv cshould not have heen aiven a hlndlng ingtruction that

1
-~ g - I8, L2aVe RSN gAYk & -

Burglary in the Second Degree was a predicate for unlawful possession of

a firearm in the first degree. Minimally, a lesser offense of unlawful

ssession of a firearm in the second degree should have been given,

ek
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C. Failure To Give Lesser Included Offense/Degree For
Identity Theft Was Error.

Finally, Mr. Hurn asked for lesser included offenses on Count #8
& #9 (Attempted Identity Theft in the Second Degree for Identity Theft
2°). On Count #9, Mr. Hurn believes he was entitled to a lesser included
offense instruction on Identity Theft in the First Degree - i.e., Identity

Theft in the Second Degree.)

Every crime inclhudes an aftemnt to commit that crime as a lesser

offense. 13A WASH. PRAC, Fine & Eade, §606, p.127 (Thomson Reuters,

1998 w/2013-14 Supp) citing RCW 10.61.010; State v. Rowe, 60 Wn. 2d,

797, 798, 3776 P 2d 446 (19A2), In this cage, the State argued that Mr,

Hurn committed identity theft in the second degree because fake IDs and

licenses were found in his apartment - there was no evidence of use. VRP

> The prosecutor argued in closing as follows: "Did the Defendant
knowingly possess a means of identification or financial information of
another person, of Alexander Gregory? Well, we know that he did because
we have the Defendant's real ID or at least presumably his real ID. But
then when you look at that laptop bag in that brown wallet, what did you
see? Well, you saw three different IDs, two different Social Security cards
and the Group Health ID of Alexander Gregory. And for this charge, we're
reiying on the Defendant having that fake iD in Aiexander Gregory's name
and, in addition, a check. . ." (VRP, p. 1912)

"So for Lance Elliott, No. 38. Again, we need to prove the Defendant
knowingly possessed a means of identification. Well, we know that he not

only had the driver's license but he also had the social security card ag
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In any event, he was entitled to instructions on Attempted Identity

VI. CONCLUSION

The Court of Apneals cshould reverse and re

SR - 222 - L S < £ 2

mand for 2 new trial

because the trial court failed to hold a Franks hearing, failed to suppress

fruits from the various seizures, allowed the unsupportable testimony of a

n a the State's ke

nalm print evpert; denied cross examination

and failed to give lesser included offense/degree instructions on Assault in

the Second Degree, Unlawful Possession of Firearm in the First Degree,

and Identity Theft in the Second Degree,

DATED this 30th day of July, 2015.

Chad Hun

Chad Hurn - #884673

Washington State Correctional Center
1313 No. 13th Avenue

Walla Walla, WA 99362

well. And, again, you're going to have that Multiple Acts Instruction, the
instruction [ talked about that you have to be unanimous. The reason we
have that here is because there's multiple IDs or multiple means of
identification." (VRP, p.1914)
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Abstract

The interpretation of forensic fingerprint evidence relies on the expertise of latent print examiners. The
National Research Council of the National Academies and the legal and forensic sciences communities
have called for research to measure the accuracy and reliability of latent print examiners’ decisions, a
challenging and complex problem in need of systematic analysis. Our research is focused on the
development of empirical approaches to studying this problem. Here, we report on the first large-scale study
of the accuracy and reliability of latent print examiners’ decisions, in which 168 latent print examiners each
compared approximately 100 pairs of latent and exemplar fingerprints from a pool of 744 pairs. The
fingerprints were selected to include a range of attributes and quality encountered in forensic casework, and
to be comparable to searches of an automated fingerprint identification system containing more than
58 million subjects. This study evaluated examiners on key decision points in the fingerprint examination
process; procedures used operationally include additional safeguards designed to minimize errors. Five
examiners made false positive errors for an overall false positive rate of 0.1%. Eighty-five percent of
examiners made at least one false negative error for an overall false negative rate of 7.5%. Independent
examination of the same comparisons by different participants (analogous to blind verification) was found to
detect all false positive errors and the majority of false negative errors in this study. Examiners frequently
differed on whether fingerprints were suitable for reaching a conclusion.
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The interpretation of forensic fingerprint evidence relies on the expertise of latent print examiners. The
accuracy of decisions made by latent print examiners has not been ascertained in a large-scale study,
despite over one hundred years of the forensic use of fingerprints. Previous studies (1—4) are surveyed in
ref. 5. Recently, there has been increased scrutiny of the discipline resulting from publicized errors (6) and a
series of court admissibility challenges to the scientific basis of fingerprint evidence (e.g., 7-9). In response
to the misidentification of a latent print in the 2004 Madrid bombing (10), a Federal Bureau of Investigation
(FBI) Laboratory review committee evaluated the scientific basis of friction ridge examination. That
committee recommended research, including the study described in this report: a test of the performance of
latent print examiners (11). The need for evaluations of the accuracy of fingerprint examination decisions
has also been underscored in critiques of the forensic sciences by the National Research Council (NRC,
ref. 12) and others (e.g., refs. 13-16).

Background

Latent prints (“latents”) are friction ridge impressions (fingerprints, palmprints, or footprints) left
unintentionally on items such as those found at crime scenes (S/ Appendix, Glossary
(/lookup/suppl/doi: 10.1073/pnas.1018707108/-/DCSupplemental/Appendix.pdf)). Exemplar prints
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(“exemplars”), generally of higher quality, are collected under controlled conditions from a known subject
using ink on paper or digitally with a livescan device (17). Latent print examiners compare latents to
exemplars, using their expertise rather than a quantitative standard to determine if the information content
is sufficient to make a decision. Latent print examination can be complex because latents are often small,
unclear, distorted, smudged, or contain few features; can overlap with other prints or appear on complex
backgrounds; and can contain artifacts from the collection process. Because of this complexity, experts
must be trained in working with the various difficult attributes of latents.

During examination, a latent is compared against one or more exemplars. These are generally collected
from persons of interest in a particular case, persons with legitimate access to a crime scene, or obtained
by searching the latent against an Automated Fingerprint Identification System (AFIS), which is designed to
select from a large database those exemplars that are most similar to the latent being searched. For latent
searches, an AFIS only provides a list of candidate exemplars; comparison decisions must be made by a
latent print examiner. Exemplars selected by an AFIS are far more likely to be similar to the latent than
exemplars selected by other means, potentially increasing the risk of examiner error (18).

The prevailing method for latent print examination is known as analysis, comparison, evaluation, and
verification (ACE-V) (19, 20). The ACE portion of the process results in one of four decisions: the analysis
decision of no value (unsuitable for comparison); or the comparison/evaluation decisions of individualization
(from the same source), exclusion (from different sources), or inconclusive. The Scientific Working Group
on Friction Ridge Analysis, Study and Technology guidelines for operational procedures (21) require
verification for individualization decisions, but verification is optional for exclusion or inconclusive decisions.
Verification may be blind to the initial examiner’s decision, in which case all types of decisions would need to
be verified. ACE-V has come under criticism by some as being a general approach that is underspecified
(e.g., refs. 14 and 15).

Latent-exemplar image pairs collected under controlled conditions for research are known to be mated
(from the same source) or nonmated (from different sources). An individualization decision based on mated
prints is a true positive, but if based on nonmated prints, it is a false positive (error); an exclusion decision
based on mated prints is a false negative (error), but is a true negative if based on nonmated prints. The
term “error” is used in this paper only in reference to false positive and false negative conclusions when
they contradict known ground truth. No such absolute criteria exist for judging whether the evidence is
sufficient to reach a conclusion as opposed to making an inconclusive or no-value decision. The best
information we have to evaluate the appropriateness of reaching a conclusion is the collective judgments of
the experts. Various approaches have been proposed to define sufficiency in terms of objective minimum
criteria (e.g., ref. 22), and research is ongoing in this area (e.g., ref. 23). Our study is based on a black box
approach, evaluating the examiners’ accuracy and consensus in making decisions rather than attempting to
determine or dictate how those decisions are made (11, 24).

Study Description

This study is part of a larger research effort to understand the accuracy of examiner conclusions, the level
of consensus among examiners on decisions, and how the quantity and quality of image features relate to
these outcomes. Key objectives of this study were to determine the frequency of false positive and false
negative errors, the extent of consensus among examiners, and factors contributing to variability in results.
We designed the study to enable additional exploratory analyses and gain insight in support of the larger
research effort.

There is substantial variability in the attributes of latent prints, in the capabilities of latent print examiners, in
the types of casework received by agencies, and the procedures used among agencies. Average measures
of performance across this heterogeneous population are of limited value (25)—but do provide insight
necessary to understand the problem and scope future work. Furthermore, there are currently no means by
which all latent print examiners in the United States could be enumerated or used as the basis for sampling:
A representative sample of latent print examiners or casework is impracticable.

To reduce the problem of heterogeneity, we limited our scope to a study of performance under a single,
operationally common scenario that would yield relevant results. This study evaluated examiners at the key
decision points during analysis and evaluation. Operational latent print examination processes may include
additional steps, such as examination of original evidence or paper fingerprint cards, review of multiple
exemplars from a subject, consultation with other examiners, revisiting difficult comparisons, verification by
another examiner, and quality assurance review. These steps are implemented to reduce the possibility of
error.

Ideally, a study would be conducted in which participants were not aware that they were being tested. The
practicality of such an approach even within a single organization would depend on the type of casework.
Fully electronic casework could allow insertion of test data into actual casework, but this may be complex to
the point of infeasibility for agencies in which most examinations involve physical evidence, especially when
chain-of-custody issues are considered. Combining results among multiple agencies with heterogeneous
procedures and types of casework would be problematic.

In order to get a broad cross-section of the latent print examiner community, participation was open to
practicing latent print examiners from across the fingerprint community. A total of 169 latent print examiners
participated; most were volunteers, while the others were encour<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>