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I. INTRODUCTION 

Numerous duties and obligations are created as a matter of law 

when a lawyer undertakes the representation of a client. Christopher 

Adams, a lawyer, (hereinafter "Adams"), in his youth and zeal for new 

business, negligently undertook the representation of clients and in that 

representation negligently performed services on their behalf. 

The uniqueness of this matter has its genesis in Adams undertaking 

the actual objective representation of "Ostensible Clients", e.g. the 

Plaintiffs Byong Jik Choi and In Sook Choi (hereinafter "Ostensible 

Client" or "the Chois"). 

This botched representation began with Adams' negligence in 

being fooled by the Ostensible Client's son, Ron Choi. Ron Choi, 

fraudulently and without the knowledge of the Ostensible Client, 

misrepresented himself on the phone and bye-mails to Adams as Ron 

Choi being the Ostensible Client; e.g. Ron Choi at all times fraudulently 

told Adams that he, Ron Choi, was "the Chois". Adams never physically 

met either Ron Choi or the Ostensible Clients. 

In the course of Adams' representation, which was unknown to the 

Ostensible Client, Adams affirmatively and negligently misrepresented 

himself as counsel for the Ostensible Client to third parties. As a direct 
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result of Adams' negligence and negligent misrepresentations on behalf of 

the Ostensible Clients, hard-money lenders, to whom Adams made the 

misrepresentations, loaned money secured by the Chois' property and the 

bulk of the money was taken by Ron Choi. Resulting from this debacle, 

the hard-money lenders have sued the Chois. 

Adams seeks to escape liability in the face of his actual 

representation of the Ostensible Clients by taking the position that he was 

representing an imposter, and therefore has no liability to the Chois! It was 

Adams' lack of due diligence; Adams' negligence; Adams' negligent 

misrepresentations to the hard-money lenders all for and on behalf of the 

Ostensible Client that has lead inexorably to the Ostensible Client being 

sued by the hard-money lenders. The Chois had absolutely no contact or 

knowledge with either Adams or the hard-money lenders. Adams alleges 

in the face of these facts that he had no duty to the Ostensible Client, 

which is simply wrong and oxymoronic. 

Where, as here, Adams dealt on behalf of Ostensible Clients, his 

duties as an attorney flow directly from that relationship for the benefit of 

the Ostensible Client, even though the relationship was unknown to the 

Ostensible Clients. Adams' representations on behalf of the Ostensible 

Clients and Adams' objective manifestations show that he was 

"representing" the Ostensible Clients. 
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The trial court, without giving reasons, but perhaps confused in 

oral argument by the court's inquiry on Adams' subjective intent (See 

Verbatim Report of Proceedings Transcript, pp.9-10) (See App. A) and 

misunderstanding the duty that Adams in fact had (See Verbatim Report of 

Proceedings Transcript, pp.12-13) (See App. A) dismissed the Ostensible 

Client's claims for legal malpractice and violation of the Washington State 

Consumer Protection Act (RCW 19.86) on summary judgment. Ironically, 

the same court that dismissed the Ostensible Client's claims for legal 

practice and violation of the Washington State Consumer Protection Act 

(RCW 19.86) against Adams, denied Adams' motion to be dismissed from 

the hard-money lenders' claims, based on his opinion letters to the hard­

money lenders. 

Accordingly, at the time of filing this brief, the posture of this case 

is that the Ostensible Clients have no claim against Adams, even though 

Adams' negligence have placed the Ostensible Clients in the gun sights of 

litigation with the hard-money lenders. Yet, the hard-money lenders, to 

whom Adams misrepresented, can pursue claims against Adams and the 

Ostensible Client, the Chois. 

As there are genuine issues of material fact and the trial court was 

wrong as a matter of law, this injustice should be addressed by this Court 

and remanded to the King County Superior Court for trial. 
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II. ASSIGNMENTS OF ERROR 

1. Where, as in the present case, an attorney undertakes to 

represent a client, the attorney has duties to the Ostensible Client even if 

the Ostensible Client has been misrepresented to the attorney. 

a. Issues Pertaining to the Assignment of Error No. 1 

i. When an attorney undertakes representation of a 

client, does it make any difference as to the lawyer's legal 

duty that the attorney's representation is based on a 

fraudulent misrepresentation by a person other than the 

Ostensible Client? 

ii. When a lawyer represents a client without meeting 

the client or verifying the client's identity, does the 

lawyer's legal duties to that client change in any respect? 

iii. When a lawyer's objective manifestations and 

representations to third parties manifest the lawyer's belief 

of representing the client, does that create as a matter of 

law legal duties on behalf of the lawyer to that client? 

2. Where, as here, the lawyer makes representations on behalf 

of a client to a third party, which are false, and those misrepresentations 

result in litigation by the third party against the client, can the lawyer 

escape liability and responsibility to the client? 
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3. Based upon the facts before this Court, viewed in a light 

most favorable to the clients, has a duty been created and are there genuine 

issues of material fact precluding summary judgment? 

III. STATEMENT OF THE CASE 

A. Factual Background 

Byong Jik Choi and In Sook Choi, plaintiff appellants (hereinafter 

"Ostensible Clients"), are Korean immigrants with limited English 

language abilities (CP 216-217). Defendant Christopher D. Adams 

(hereinafter "Adams") is a young lawyer, WSBA No. 37269 (CP 134, 

149), and a principal of the Defendant Adams & Duncan, Inc., P.S., 

Washington Professional Service Corporation law firm (CP 134, 149). 

The Ostensible Clients were referred to Adams by an Everett, 

Washington colleague of Adams (CP 135, 150, 161,352). Ron Choi had 

all ofthe contact with Adams, which was made by phone and e-mail -

never in person. (CP 135, 162,353). Ron Choi is a law school graduate, 

who falsely represented to his parents that he was working in a Kirkland 

law firm (CP 214-215, 218-219). Because of his background, the 

Ostensible Clients delegated a great deal of financial authority in handling 

Ostensible Clients' commercial real estate to Ron Choi (CP 215-219, 228). 

Unbeknownst to the Ostensible Clients, Ron Choi was forging 

papers and stealing from his parents (CP 137, 152, 163,221-224,229-
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234). Ron Choi contacted hard-money lenders to raise money as the Ponzi 

scheme he was running with his parents' money was coming to an end 

(CP 133-140). The hard-money lenders were willing to loan money based 

upon Ron Choi' s continuing false representations that Ron Choi' s parents, 

the Ostensible Clients, were the borrowers together with the Ostensible 

Clients' free and clear commercial real estate (CP 133-140, CP 230). As 

part of Ron Choi' s fraudulent scheme he placed his parents' free and clear 

(CP 230) Everett, Washington commercial property as collateral for the 

hard-money loan (CP 44,61-67, 106). The hard-money lenders desired an 

opinion letter from the Ostensible Clients' attorney (CP 135, 150, 162). 

In a series of contacts, either by phone or e-mail, Ron called upon 

Adams to perform this condition precedent to obtaining the hard-money 

loan (CP 135-136, 150-151, 162-163). Adams was negligent in the intake 

of the client (See Declaration of John Strait, dated March 14, 2014, pp. 10-

12, §IV(C), ,-r1-3) (CP 357-359), as well as his negligent 

misrepresentation to the hard-money lenders (See Declaration of John 

Strait, dated March 14,2014, pp. 10, §IV(B), ,-r4) (CP 357); (See 

Declaration of John Strait, dated March 14,2014, pp. 12-13, §IV(D), ,-r1, 

through §IV(E), ,-r3) (CP 359-360); (CP 135-137); and (See Declaration of 

Christopher Adams, dated February 26, 2014, pp. 3, ,-r6-7, Exhibits Band 

C) (CP 173, 184-189). 
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The hard-money lenders made the loan and took a deed of trust 

against the Ostensible Clients' commercial property - resulting from Ron 

Choi's forging of their names on the deed of trust (CP 44, 61-67, 106). 

Ron Choi has fled to Vancouver, Canada (CP 164,211-212). 

B. Procedural Background 

The hard-money lenders earlier commenced a lawsuit against First 

American Title, who issued the title insurance on this transaction, and later 

amended the lawsuit adding the Ostensible Client as defendants on 

October 16,2012 (CP 41-54) - King County Cause No. 12-2-17128-9. 

Ostensible Clients filed their Complaint for Legal Malpractice and 

Violation of the Washington State Consumer Protection Act (RCW 

19.86), dated October 2,2013, against Adams and his firm in Snohomish 

County, Washington (CP 148-155). Venue was based upon Adams ' 

residence and the jurisdiction where the tort was committed (CP 148-155). 

The Chois action against Adams was transferred from the 

Snohomish County Superior Court to the King County Superior Court (CP 

4-6). The hard-money lenders' lawsuit against the Ostensible Client and 

the Chois Snohomish County legal malpractice action against Adams were 

consolidated under the King County Cause No. 12-2-17128-9 (CP 472-

473). 
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Adams moved for summary judgment of dismissal against both the 

Ostensible Clients and the hard-money lenders (CP 160-170). Oral 

argument before Judge Regina Cahan was held on March 28, 2014 (See 

Verbatim Report of Proceedings Transcript, p.1 (See App. A» . 

Judge Cahan dismissed the Chois claims against Adams (CP 442-

444) and denied Adams' motion for summary judgment of dismissal 

against the hard-money lenders (CP 439-441). This appeal, on behalf of 

the Chois, followed (CP 463-471). 

IV. ARGUMENT 

A. Adams Created An Attorney-Client Relationship With 
The Chois And Trask v. Butler, 123 Wn.2d 835, 872 P.2d 
1080 (1994) Is Not Applicable 

It cannot be disputed that Adams, by his objective manifestations, 

believed and represented that his clients were the Chois. Trask, supra, 

states: "Thus, under the modified multi-factor balancing test, the threshold 

question is whether the plaintiff is an intended beneficiary of the 

transaction to which the advice pertained. While the answer to the 

threshold question does not totally resolve the issue, no further inquiry 

need be made unless such an intent exists." Trask, pp. 843. The Chois ask 

rhetorically, why possibly does one need to rely upon Trask when under the 

facts and posture of this case Adams objectively believed and objectively 

represented and manifested that he in truth and in fact represented the Chois? 
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Even assuming, arguendo, in the most opaque reading of the facts, 

resulting from this unique situation, that there was no actual attorney-

client relationship between Adams and the Chois then Trask, supra, by its 

very "definition" would have application. It would apply as it is beyond 

dispute that Adams clearly and unequivocally intended to "benefit" his 

believed actual clients, the Chois. 1 

B. Creation Of The Attorney-Client Relationship 

Any reasonable review of what Adams in fact did is compelling 

evidence that Adams believed there was an attorney-client relationship 

between he and the Chois. While the Chois believe there is no genuine 

issue of material fact as to the actual existence of an attorney-client 

relationship, based on Adams' actions, our case law holds that at worst 

that would create a genuine issue of material fact. Bohn v. Cody, 119 

Wn.2d 357, 363-64, 832 P.2d 71 (1992). 

C. Reasonableness Of The Chois Belief - Irrelevant 

The parties agree that the Ostensible Clients, the Chois, could not 

and did not know of Adams' actions. Accordingly, Washington 

jurisprudence on a clients' subjective belief of the existence of an 

attorney-client relationship has no application in the case at bar. Bohn, 

supra, pp. 364. 

I " .. . a nonclient plaintiff must prove ... (I) the existence of an attorney-client relationship 
which gives rise to a duty of care to the plaintiff, ... " Trask, supra, p. 839. 
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D. Once Adams Created The Attorney-Client Relationship 
Our Concepts Of Legal Malpractice - Negligence­
Standard Of Care Are Automatically Implicated 

As this Court is well aware, the elements of legal malpractice start 

with duty; go to breach of duty; then proximate cause; and damages 

flowing from that proximate cause. Hizey v. Carpenter, 119 Wn.2d 251, 

260-61,830 P.2d 646 (1992). 

It is by Adams' own affirmative actions in his belief that he was 

representing in truth and in fact the Choirs; his affirmative representations 

to third parties that he was representing the Chois; and his billing the 

Chois [through Ron Choi] that trigger his duty of care to the Chois. It 

would simply be hypocritical to say that while Adams owed a duty to third 

parties, the hard-money lenders, he owes no duty to what he believed to be 

his clients. It was error under the unique facts of this case for the trial 

court to dismiss. 

V. CONCLUSION 

The Chois acknowledge the factual uniqueness of this case. Their 

research has been unable to find any appellate court decision with similar 

facts. 

However, Adams' own actions in purporting to represent the Chois 

trigger and implicate Washington's longstanding jurisprudence on legal 

malpractice. It was Adams himself who created the attorney-client 
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relationship, albeit based on the fraud of Ron Choi. The creation of that 

attorney-client relationship brings into being Adams' obligation and duties 

as a Washington attorney to his Ostensible Clients. 

This Court should overturn the improvident grant of summary 

judgment of dismissal and mandate the return of this case to be decided on 

the merits by the trier of fact. 

10th 
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IN THE SUPERI OR COURT FOR THE STATE OF WAS HINGTON 
IN AND FOR KING COUNTY 

ROBERT E . ORDAL, TRUST EE OF 
THE ROBERT E. ORDAL, PLLC 
PROF IT-SHARING PLAN; JOHN 
OR DAL, TRUSTEE OF TH E 
PULMONARY CONSU LTANTS , P .C . 
40 1(K) PRO FIT- SHARING PLAN 
TRU ST ; BRAD DE CKER AN D LAURA 
DECKER, husband and wife ; 
JOY M. ORDAL, a singl e woma n; 
DAVI D ORDAL , a marri ed man 
as his separate estate; 
STUART WALKER, a married ma n 
as his separat e estate ; 
VIKING RETIREMENT ASS ETS, 
CUSTODIAN FBO KIT WRIGHT IRA 
#00 4293; and RS H GRANT , INC ., 
a Was hing ton corporation, 

Plaintif fs , 

vs. 

BYONG J IK CHOI and IN SOOK 
CHO I , husba nd and wife; 
CHRIS TOP HER D. ADAMS and 
ME GAN E. ADAMS, husband and 
wife ; ADAMS & DUNCAN, P.S ., 
a Washi ngton professi onal 
services corpo rati on , 

Defendants . 

BY ONG JIK CHOI and IN SOOK 
CHO I, husband and wife, 

Third-Pa rty Pla inti ffs , 

vs . 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CHRISTOP HER D. ADAM S and ) 

MEGAN E. ADAMS, husband and ) 
wife , and ADAMS & DUNCAN, P . S ., ) 

) 

No . 12-2- 17128 -9 SEA 

MOT IONS FOR SUMMARY 
JUDGMENT 

HON. REGI NA CAHAN 
March 28 , 2014 

-----~- - - --- ------------- --

(Continued on next page ) 
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3 Third Party Defendants. 
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10 
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13 
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21 
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1 March 28 , 20 1 4 , Seattle , Washington : 

2 PROCEEDINGS : 1 1 : 01 a . m. 

3 THE COURT : Summary judgments filed by 

4 defendant Adams , one against Choi , and one to dismiss out 

5 Ordal . 

6 How would you like to proceed? First of all , why 

7 don ' t you all state your names for the record . 

8 MR . KESTLE : Your Honor , Jeff Kestle for 

9 the Adams defendants . 

10 MR . GOULD : May it please the Court , 

11 Robert Gould , counsel for third- party plaintiffs Choi . 

12 MR . PETERSON : Your Honor , Tom Peterson on 

13 behalf of the plaintiffs , the Ordal plaintiffs . 

14 THE COURT : Okay . And I have read 

15 everything , so -- And I went back to the record to just 

16 see . There ' s been a lot of summary judgments . 

17 I tried to bring myself up to speed because I 

18 frankly never liked it when cases were assigned to 

19 different judges all the time . That kind of annoyed me 

20 when I was a lawyer , so - - not that I ' m not a lawyer , but , 

21 you know , when I was practicing. So I tried to make the 

22 transition somewhat seamless , but I couldn ' t just go 

23 listen to all of the oral arguments . There was just too 

24 many of them . But I did read everything , and I ' m pretty 

25 up to speed , I think . 

App. A-5 
Ordal , et al . v . Cho i , et al . 
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1 So how would you li ke to proceed? We have two 

2 different motions , so obviously you ' r e sta r ting , but 

3 MR . KESTLE : Su r e . 

4 THE COURT : How do you want to proceed? 

5 MR . KESTLE : Bob , do you want to go first? 

6 MR . GOUL D: Your call . 

7 MR . KESTLE: Why don ' t we do the one 

8 involving the Choi 

9 THE COURT : Okay . 

10 MR . KESTLE : -- defendants . 

11 And Your Honor , may I a r gue fro m up 

1 2 THE COURT : Actually , j ust stay right the r e 

13 is perfect , --

1 4 MR . KEST LE : Okay . 

1 5 THE COURT : -- if you ' re comfo r table . 

1 6 MR . KESTLE : All righty . You r Hono r , 

1 7 THE COURT : Wherever you ' re more 

18 comfo r table is fine with me , but --

1 9 MR . KEST LE: I 'm going to come up . 

2 0 THE COURT : Okay . 

2 1 MR . KEST LE : So again , good morning , 

2 2 Yo u r Hono r . 

2 3 THE COURT : All right. 

24 MR . KEST LE: My name is Jeff Kes t le . I 

2 5 represent t he Adams defendants in this case . 

App. A-6 
Ordal , et al . v . Ch oi , et al . 
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1 So for this first mo t ion , we have a motion to 

2 dismiss the claims of Byong Jik Choi and In Sook Choi 

3 against the Adams defendants . The Adams defendants are 

4 Chris Adams , who is the atto r ney involved in the 

5 transactions that are at issue he r e , his law firm , Adams 

6 and Duncan , and his wife . 

7 THE COURT: Right . 

8 MR . KESTLE : So the facts -- and I ' ll 

9 probably j ust do one recitation of the facts for both , for 

10 b oth arguments because - -

11 THE COURT : That ' s fine . I mean , I ' m 

1 2 pretty -- I ' ve read everything . I ' m pretty familiar with 

13 the facts , but 

14 MR . KESTLE : Okay . Well ,--

15 THE COURT : bu t you can cer t ainly go 

1 6 through them , i f you ' d like . 

1 7 MR . KESTLE : In t hat event , why don ' t we 

18 j ust skip right to the argume n t . 

19 So for t he Choi plain ti ffs t he y have t wo claims 

20 against t he Adam s defendan ts . Th ey have a cla i m for legal 

2 1 malprac t ice , and they have a c laim for viola ti on of the 

22 Washington Consumer Protection Ac t . 

2 3 THE COURT : Ca n I j ust i n t er r up t you r igh t 

24 the r e and ask a quest i on? 

2 5 MR . KESTLE : Yes . 
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1 THE COU RT : I n the res ponse the --

2 Mr . Gould wa s talk ing all abou t medical about 

3 negligent misrepresentation , I'm sorry , 

4 MR . KEST LE : Yes . 

5 THE COURT : -- and n ot legal malpractice . 

6 So I was ki nd of --

7 MR . KES TLE : Well , and I t h ink the argument 

8 t hat he was making there is not a -- The Chois have no t 

9 asserted a claim of negligent mi s representation. I 

10 be lieve what Mr . Go ul d was a rguing was tha t because 

1 1 because Chris Adams misreprese n ted somet h ing , that has l ed 

1 2 them to be -- t h e Chois to become i nvolved in t h e 

13 li t i gation , and there f o re t here is some duty o n the part 

14 o f Ad ams toward the Chois . 

15 THE COURT : All ri ght . 

16 MR . KESTL E : That ' s how I unde rstood the 

17 arg ument . 

18 TH E COURT : Oka y . 

1 9 MR . KESTLE : So in order to p revail --

20 First let ' s talk a bout the lega l ma lpractice claim . So t o 

21 prevail on the l egal malpractice cause of act ion you have 

22 to s how, l i ke an y neglige nc e action , d uty, brea ch , 

23 causat i on , damage s. Whether there i s a duty i s a questi on 

24 of law . 

25 The Chois don ' t claim that they h ad a d i rec t 
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1 attorney- c lient relat i onship with Adam s . The refore, under 

2 the Trask v . Butl er case , a 19 94 Washington Supreme Court 

3 case , the Court must employ or analyze a mul tifactor test 

4 to determine whethe r or not there 's a duty to a non - party 

5 or non-c l ient th ird party. 

6 THE COURT : Right . 

7 MR. KEST LE : And the only thing tha t we' re 

8 arguing toda y is about this thres hold issue , wh ich is was 

9 the plaint iff or were the Chois an in tended -- Were they 

1 0 intended b eneficiaries of the attorney-cl ient relationsh i p 

11 between Adams and Ron Choi , their son? 

12 THE COURT : Right. Wa s ther e a d uty . 

1 3 MR. KESTLE: Was t here a duty . 

14 THE COURT : Right. 

15 MR. KES TLE : And were the y beneficiaries of 

16 that r elati onship . 

1 7 And our argument I thin k it's a pretty s imp le 

18 argument -- is th e client is Ro n Choi. The Cho i 

1 9 plaintiffs have not alleged that Ron Cho i int ended to 

2 0 benef it them by the tra nsaction . He basi ca lly lied to his 

21 attorney , qot a loan that he shouldn't have got, stole 

22 mo ney, and then fled to Canada. They 're not making a 

23 claim that he in tended to benef it them . 

24 So the n the nex t question --

25 THE COURT: But -- Wait. Who is no t makin g 
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1 the cl aim that h e intended 

2 MR . KES TLE: I'm sorry. The Cho i -- Th e 

3 Choi plaintiffs are not all eging that Ron Choi , their son , 

4 intended to benefit them by t he transaction. 

5 THE COURT : Right. 

6 MR. KESTLE : So then the question i s di d 

7 Chris Adams in tend to benefit the Chois? Well , he didn 't 

8 know they existed . So as an initial matter , I don't think 

9 you c an owe a duty under Trask to a pa r ty you don 't know 

1 0 e xists. 

11 TH E COURT : Wel l, their argumen t is he 

12 thought they existed . He though t i t was them. I mean , 

1 3 t hat's -- that ' s , I think , es sentially Mr. Gould 's 

14 argument, that you r client thought he was dealing with the 

15 Chois ; and so because of hi s negligence of not 

16 investigating who he was deal ing with , because he thought 

1 7 he was dea ling with them , you know , is that --

18 MR. KES TL E: It -- Yes. 

1 9 THE CO URT: -- it essen tia lly? 

20 MR. KESTLE : Tha t ' s the argument , but -- So 

21 Chr is Adams believed he was dea ling with a p erson , --

2 2 

23 

2 4 

2 [; 
) 

THE COURT: Right . 

MR . KE STLE : -- Ron Choi. 

THE COU RT: Right . 

MR. KESTLE: He believed tha t Ron Choi's 
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1 name was Byong Jik Choi . He did not know and did not 

2 intend to benefit any third party . He didn ' t know that 

3 Choi had parents . The transaction wasn ' t intended to 

4 benefit the parents . 

5 Ron Choi chose to use the name of his father . " This 

6 is my name ," but that doesn ' t mean that Chris Adams 

7 intended to benefit a third party , Ron Choi ' s parents . So 

8 that ' s our argument . 

9 And so under that argument neither party intended to 

10 benefit the parents . Therefore , there was no duty , and 

11 the legal malpractice claim should be dismissed. 

12 THE COURT : Understood . 

13 MR . KESTLE : Okay . For the CPA claim the 

14 allegation is that Chris Adams overbilled for his work , --

15 THE COURT : Right . 

1 6 MR. KESTLE : -- his work for Ron Choi . He 

17 billed Ron Choi . Ron Choi paid h i m. The - -

18 THE COURT : Where ' s the damage? 

19 MR . KESTLE : The Choi plaintiffs argue , 

20 " Well , the damage is we ' re being sued ," but the lawsuit 

21 between the Ordal plaintiffs and the Choi plaintiffs has 

22 nothing to do with how much - -

23 THE COURT : Right . So where ' s the damage 

24 as a resu lt of the billing? 

25 MR. KESTLE: - - Chris Adams bi ll ed . The 
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1 expenses in defending this suit are not damages that f l ow 

2 from Chris Adams overbilling for his work . 

3 THE COURT : Right . 

4 MR . KESTLE : And so therefore , no damages , 

5 and the claims should be dismissed . 

6 THE COURT : I understand . Thank you . 

7 MR . KESTLE : Thank you . 

8 THE COURT : Mr . Gould . 

9 MR . GOULD : Your Honor , Robert Gould . I am 

10 pleased to represent the third party plaintiff , Choi . 

11 There is a saying , I believe emanating from the 

12 Old Testament . I could be mistaken . Nothing --

13 THE COURT : The Chutzpah analysis? 

14 MR . GOUL D: I ' m sorry? 

15 THE COURT: The Chu t zpah analys i s ; righ t ? 

16 MR . GOULD : No , Your Honor . Quote , 

17 " No t h i ng new under the sun ," unquote . Well , this comes 

18 awfully close , and perhaps we ' re in a solar orbit i f i t ' s 

19 noth i ng new under t he SJn . 

20 I welcome at any time any questions that the Court 

2 1 might have . 

22 It i s ironic t hat able counsel c an get up b e fore you 

23 and say t o you t hat t here wasn ' t a , quote -- and J put 

24 quotes around i t -- " an attorney- cl i en t re lat i onsh i p " 

25 between h i s client and my cl i ents . That ' s p recisely who 
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1 the defendant Adams thought he was dealing with . 

2 We are here under CR 56 . You have in front of 

3 you -- you ' ve said you ' ve read everything , and I ' m sure 

4 you have -- the declaration of John Strait . There is no 

5 countervailing expert testimony ; but it is clear , and the 
I 

6 Rules of Professional Conduct dictate this to us . 

7 THE COURT : But John Strait ' s declaration 

8 doesn ' t talk about the duty . 

9 MR . GOULD : It does. 

10 THE COURT : It talks - - Well , it talks 

11 about the d u ty of a lawyer to investigate and figure out 

12 who his client is , and it talks about all the reasons why 

13 frankly , the lawyer arguably did something wrong ; but it 

14 doesn ' t discuss , it seems to me , that -- and maybe you can 

15 point me to it . Maybe I missed it , but I don ' t think so . 

16 It doesn ' t discuss if the lawyer here --

17 Well , really , who determines the attorney- client 

18 relationship? It ' s really the client determines 

19 subjectively when he thinks there ' s a relationship , and 

20 that certainly wasn ' t your clients. 

21 MR . GOULD : When , in the words of the case 

22 law it is , quote , " rea sonable in regards to the at tendan t 

23 circumstances ," unquote . I believe that to be a quote , 

24 Your Honor . I think we are perhaps passing like ships in 

25 the night . Mr . Strait alludes to the Rules of 
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1 Profess ional Conduct with regard to his opinions , which 

2 bolster his opinions . 

3 As we have cited to you , Your Honor , the Rules of 

4 Professional Conduct are to be determined by this Court 

5 and all other courts in the state of Washington as a 

6 matter of law . Yo u r Honor , and let me take an examp l e . 

7 You asked ear l ier on about negligent 

8 misrepresentation . Lawyers cannot misrepresent , RPC 8 . 4 , 

9 I believe , and there is no question that the defendant 

10 Adams misrepresented. It ' s absolute l y beyond dispute. 

11 THE COURT : But that goes to damage , and 

12 MR . GOULD : It goes to duty. 

13 THE COURT : it doesn ' t 

14 I don ' t see how t hat goes to duty . I guess , you 

15 know , the footnote in the -- in the Adams reply kind of 

16 hit me , which is exactly what I was thinking , wh i ch is 

1 7 most of your brief goes to damage , not to whether a duty 

18 exists . 

19 MR. GOULD : Your Honor , may I speak? 

2 0 THE COURT : Or it goes to the breach , I 

21 guess . Go ahead . 

22 MR . GOULD : May I speak to that? 

23 THE COURT : Of course. 

2 4 MR . GOULD : Your Honor talks in terms o f 

25 the exis t ence of t h e attorney- c l ient re l ationship , 
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1 THE COURT: Right. 

2 MR . GOULD: -- which depends in part upon 

3 the sub j ective intent of the client , but that ' s only one 

4 as pect of it. 

5 How possibly can the defendants in this case , or the 

6 Court , say that there was not a , quote , " ostensible 

7 attorney- client relationship " between the defendant Adams 

8 and who he thought my clients were? That is the unique 

9 c h aracteristic of this . 

10 The undisputable fact is that he thought he was 

11 h aving an attorney- client relationship with my clients --

12 sui generis , unique , nothing new under the sun , close to 

13 t h at , but that ' s the facts of this case . And it follows 

14 as the ni ght follows the day , duties follow from that and 

15 flow from that , and that is exactly what Professor Strait 

16 has said . That is e x actly what Eriks v . Denver teaches 

17 us . 

18 And Mr. Strait h as laid out the predicates and the 

19 foundation for his understandable opinion , which is 

20 ultimately a matter of law for the Court , 

21 THE COURT: I agree . 

22 MR. GOULD : -- as to whether or not there 

23 is a duty . 

24 And I ask rhetorically - - and I mean this 

25 respectfully , Your Honor -- how possibly , in light of the 
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1 ostensible attorney- client relationship between Adams and 

2 my client , could this Court not find a duty? It follows 

3 inexorably . 

4 THE COURT : I ' ll tell you , I ' ve read this a 

5 couple of times because it ' s unique, of course , the facts . 

6 And your heart says of course there must be a duty . And 

7 my -- Upon first read I ' m thinking even if there ' s not --

8 it ' s not the way you ' d first see it , you go oh , there must 

9 be a duty because these folks are out . They ' re damaged. 

10 There must have been some relationship that a lawyer 

11 thought that ' s what they were dealing with . 

12 And then when you read it again the second time , you 

13 think , you know , I ' m not sure legally I ' m to follow the 

14 law -- as much as my heart wants to find a duty , I ' m not 

IS sure the brain can . The lawyer is dealing with X. x 

16 misrepresents who he is . But your clients , A and B, never 

17 had a relationship with the lawyer . 

18 MR . GOULD : May I speak to that? 

19 THE COURT : Of course . 

20 MR . GOULD : What you ' re missing is the 

21 establishment of the ostensible attorney-clien t 

22 relationship creates as a matter of l aw duties . The facts 

23 are not in dispute . He thought he was having an 

24 attorney - client rela tionship with my clients . That ' s not 

25 disputed . 
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1 THE COURT : But it ' s not what the lawyer 

2 t h inks . It ' s what the client thinks , isn ' t it? 

3 MR . GOULD : It is not . There isn ' t an 

4 It is undisputed t h at there is an establis hment , an 

5 existing attorney- client relationship . Rhetorically , h ow 

6 t h e dickens can h e bill ostensibly my client? How can h e 

7 send out opinion letters addressed by t h e Rules of 

8 Professional Conduct without thinking that there was an 

9 attorney- client relationship? I t follows inexorably if 

10 there is an attorney - client relationship , t h ere are 

11 duties . 

12 THE COURT : Okay . 

13 MR. GOU LD : 00 you have any questions on 

14 the Consumer Protection Act? 

15 THE COURT : Yes . How can the damages that 

16 flow from the allegation of double billing be everything 

17 here if it was paid? I don ' t see that in there . 

18 MR . GOULD : Because RCW 1 9 . 86 , wh i ch 

19 mandates the liberal construction of a Consumer Protection 

20 Act , you do not have , as we ' ve cited to you in our brief , 

21 privity . Th ere does not have to be privity . Rather , 

22 there has to be damage from the alleged unfair and 

23 deceptive acts or practices . Short & Cressman v . 

24 Demopolis , " Unfair or deceptive acts or practices In the 

25 entrepreneurial aspects o f the practice of law " --
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1 If you ' ll j ust bear wi th me one secon d . 

2 THE COURT : I ' m not inter rupti ng you . 

3 MR. GOUL D: -- "the wayan attorney 

4 obtains, retains , bi lls and discharges cl ient s ." Tha t's 

5 awfully close to a quote of Short & Cressman v . Demopolis . 

6 We have that here under a CR S6 standard . 

7 He did engage for purposes of this mot ion in double 

8 billing . What damages? The Consumer Protection Act , just 

9 as the Wash ing ton State Jur isprudence on Legal 

10 Ma lpractice, requi res there to be a nexus , a proximate 

1 1 cause between the unfair and deceptive acts or practice 

12 and the damage. 

13 The damages happen to be simi lar , if not identical 

14 ln both causes of action , but it supports both causes of 

1 5 ac tion . Be cau se of hi s gr eed , becaus e of his failure to 

16 identify the client , because of his neg ligent 

17 mis represen tations , because of his legal malp ract ice, we 

18 hav e been invo lved in liti gation with the plai nti ffs . It 

19 has cost my c lient over $80 , 000. That ' s the nexus . 

20 THE COURT : I can see the argument that 

2 1 because of his misrep resenta tion and malpract ice you get 

22 al l this, but because of double billing you get all this? 

23 MR . GOULD : Because it 's a question of fact 

2 4 fo r the Trier of fact . Wha t are the damages pro ximat e ly 

25 caused? That ' s not, with all due respect , a l e gal issue 
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1 for the Court , rather has there been a sufficiency of the 

2 evidence to allow that question , what are those damages to 

3 go before the Finder of Fact? 

4 Do you have any other questions that I might attempt 

5 to answer? 

6 THE COURT : I do not . Thank you . 

7 MR . GOULD : I thank you for your attention . 

8 THE COURT : Thank you . 

9 Any rep ly ? 

10 MR . KESTLE : I have nothing fur ther , Your 

11 Honor . 

12 THE COURT : Okay . Let ' s move on to the 

13 other one . 

14 MR . KESTLE : Okay . Your Honor , so this is 

15 the --

1 6 THE COURT : Ordals . 

17 MR . KEST LE : the motion to dismiss the 

18 Ordal plaintiffs ' claims . The Ordal plaintiffs have two 

1 9 claims . One is negligent misrep resentation . The second 

20 is legal malpractice. 

21 Both parties agree for -- Let ' s talk about 

22 negligent mis representation first . Both parties agree 

23 that Washington state has adopted the Restatement (Second) 

24 of Torts §552 , the negligent misrepresentation . Both 

25 parties agree on in the Haberman decision it laid out 
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1 th r ee circumstances in which a pa r ty can be liable for 

2 negligent misrepresentation . 

3 Both parties agree that those th r ee circumstances --

4 THE CO URT : Right . 

5 MR. KESTLE : -- a r e what we ' re looking at . 

6 And those three circumstances are in this case either the 

7 Adams had knowledge of the Ordal plaintiffs ' reliance on 

8 his letter , that Adams sought to influence a group with 

9 his letter , and the Ordal plaint i ffs happened to be a 

1 0 memb er of that group ; or that Adams had special reason to 

1 1 know that some memb er of the lim i ted group -- well , would 

1 2 rely on it , and the Ordal plaintiffs happen to be memb ers 

1 3 of some l imi ted group that would rely on this letter . So 

1 4 those are the three c i rcumstances . 

1 5 And the key in all of these is what did Adams know 

16 and intend when he wrote the letter? That ' s the key for 

1 7 all th r ee of these . So the first is did Adams have 

18 knowledge of the Ordal plainti ff s ' rel i ance on h is l etter? 

19 We l l , this kind of goes back to the argument I just made 

20 for the other motion . He didn ' t know they existed . So 

21 no , he didn ' t 

22 THE CO URT : Yes , except if you read t hat 

23 case -- and counsel puts it cites mo re of the quotes in 

24 his b rief -- you don ' t have to know t h e specifi c s o f who 

25 you ' re writing it to . What ' s your intent? Your i n t e nt 
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1 certainly is to have that letter be relied on . 

2 MR . KESTLE: Agree . I think --

3 THE COURT : By an institution or someone 

4 like this . 

5 MR . KESTLE : Okay . And I think , however , 

6 that in this case , for this particular factor , did he have 

7 knowledge of the specific injured party ' s reliance ? So 

8 for this one factor, no . He wrote a letter to Greenway 

9 Lenders, LLC . He didn ' t know the Ordal plaintiffs 

10 existed. He did not have specific knowledge o r knowledge 

11 of the specific parties ' reliance on his letter . So he 

12 sends out the letter . He doesn ' t know they ' re re lying on 

13 it . He didn ' t learn that they relied on it until all this 

14 came up when Ron Choi ' s fraud was discovered . 

15 The second circumstance is did Adams seek to 

16 influence a group , and were the Ordal plaintiffs a member 

17 of that group? And aga in, this goes to the key is what 

18 d i d Adams know and i ntend when he wrote the letter? He 

19 wrote the letter . He sent it to Greenway Lenders , LLC . 

2 0 That ' s the only communication he had with Greenway Lenders 

21 outside of his discussions with Ron Choi . 

22 Nobody from Greenway Lenders contacted him and said , 

23 " Hey , we ' re going to sell participation interests ." Ron 

2 4 Choi didn ' t tell them , " Hey , these guys are going to sell 

25 participation interests. " So there ' s a group that ' s going 
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1 to be - - You know , Greenway is going to get the letter and 

2 use it later 

3 THE COU RT : Sure . 

4 MR . KESTLE : -- for somebody else . 

5 Adams did not see k to influen ce a group . He sought 

6 to influence an LLC , which is a distinct legal entity . 

7 Greenway Lenders was , in fact , a n LLC at the time , so the 

8 second circumstance is in play here . 

9 Third , did Adams have special reason to know that 

10 some member of the limited group would rely on the 

1 1 information? An d the Ordal plaintiffs came bac k in their 

12 response brief and said that , "Hey , this guy wor k s in rea l 

13 estate ; therefore , he had to know that , you know , either 

14 this was likely or this could have been ," or somethi n g 

15 like that . 

16 Chris Adams had been practicing for five years , in 

17 the declaration and reply . 

18 THE COU RT : Right , I saw tha t . 00 you 

19 think that ' s a question of fact , of whether that ' s 

20 reasonable to think that someone who has been in real 

21 estate five years should know that? 

22 MR . KESTLE: I don ' t think it ' s a question 

23 of f act , given what Chris Adams has said on the record . He 

24 didn ' t know that this was something that hard money 

25 lenders do . 
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1 THE COURT: I guess whether he should have 

2 known. I mean 

3 MR. KESTLE: What wou l d 

4 THE COURT : -- yeah, he doesn ' t say he 

5 knew . He says in the declaration he didn ' t . 

6 MR. KES TLE : So 

7 THE COURT: But do you think this is a 

8 q u estion of fact that he sho u ld have known that , that this 

9 is a typical thing on hard lending money? 

10 MR. KESTLE : We have in the reco r d somebody 

11 who has been doing this for 3S yea rs that says this is 

12 what happens sometimes in these transactions . 

13 I mean, given the fact that Chris Adams said he had 

14 no idea this happens , I don ' t think it ' s a question of 

15 fact at all . Should he have known based on what? What is 

1 6 that based on , because some lawyer who has p racticed 3S 

17 years knows that it happens? I just don ' t think there ' s a 

18 question of fact on that issue at all. 

1 9 The only evidence before you is tha t Chris Ada ms 

20 didn ' t know . He's a young atto rney who hadn ' t been 

21 involved in transactions like this, and he simply didn ' t 

22 know . So he didn ' t have reason , spec ia l And t he 

23 1 ang uage is , " Did he have speci a 1 rea son to know? " And to 

24 me that means lS there something abou t his involvement 

25 with Ron Ch oi or with Greenway Lenders that gave him 
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1 special reason to know that something like this was going 

2 to happen , that Greenway Lenders was going to turn around , 

3 securitize the mortgage , sell it off to other people? Did 

4 he have special reason to know? 

5 There ' s no evidence in the record that he had 

6 special reason to know that that was going to happen , so I 
I 

7 don ' t think that first circumstance is met in this case , 

8 either . So that ' s it for negligent misrepresentation . 

9 THE COU RT : And what about their argument 

10 that they ' re really the real parties of interest? I mean , 

11 they were involved before the loan went out , and --

12 MR . KESTLE : They ' re different legal 

13 entities . They entered into contracts with Greenway 

14 Lenders , each of them, to buy a piece of the loan. 

15 Chris Adams had no idea about this . I mean , they ' re 

16 parties to a different transaction than the one that 

17 Chris Adams thought that he was writing the letter for , a 

18 loan from Greenway Lenders to Ron Choi . 

19 So I mean , they certainly have a right to bring this 

20 suit, but I don ' t think under the three circumstances 

21 outlined in Haberman that they don ' t -- They don ' t meet 

22 any of those factors , so -- But I don ' t think that 

23 argument gets them anywhere. 

24 THE COURT : Okay . Th ank you . 

25 MR. KESTLE: Oh , and then there ' s the legal 
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1 ma1practice --

2 THE COURT : No . Yeah , I understand . 

3 MR . KESTLE : cause of action . And 

4 again , it ' s the same . 

5 THE COURT : Trask . 

6 MR . KESTLE : We do the Trask analysis 

7 again . 

8 So again , did Ron Choi intend to benefit these 
I 

9 people? We don ' t know that Ron Choi even knew that they 

10 existed . The same with Chris Adams , he definitely didn ' t 

11 know that they existed . You can ' t owe a duty under a 

12 legal malpractice theory to a party you don ' t even know 

13 exists . 

14 Chris Adams didn ' t intend to benefit the Ordal 

1 5 plaintiffs . Ron Choi didn ' t , either , and that claim 

1 6 should be dismissed . 

17 THE COURT : Let me ask you , this kind of 

18 fits to both of the claims on legal ma lpractice . If you 

1 9 look at Trask And I know it ' s not one of the factors , 

20 but they also in the case talk about I ' m trying to 

21 think how exactly they phrase it -- but if the 

22 beneficiaries could not recover from the attorney ' s 

23 alleged negligence , no one could . And they go into this 

24 analysis essent ia lly of does the party have a different 

25 ca use of action that they could bring? 
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1 And that ' s really what this whole little section of 

2 four goes into . It ' s seeming to say -- Even though I 

3 appreciate it ' s not in their factors , but it ' s seeming to 

4 say can they get relief in another way , or do they need 

5 legal malpractice? 

6 MR . KESTLE : Was that q uote from -- that ' s 

7 

8 THE COURT : It ' s right in Trask . 

9 MR . KEST LE : That ' s from Trask . 

10 THE COURT : Yeah , it ' s right from Trask. 

11 MR . KEST LE: Trask is where the estate 

12 beneficiaries are -- Well , and I 'm sorry . Is that the 

13 portion where the Court is actually q uoting from a 

14 different case? 

1 5 THE COURT : It ' s right after the multi -

16 factor analysis ; and then yeah , they ' re talking about 

1 7 Stangland ; but then it goes into , " In finding a duty to 

18 the beneficiaries under the multifactor balancing test , we 

19 recognize , quote , ' I f the bene f iciaries could not recovery 

20 from the attorney ' s alleged negligence , no one could . '" 

2 1 That ' s from Stangland . 

22 MR . KEST LE : Right . 

23 THE COURT : But then it talks about the 

2 4 rationale --

2 5 MR . KESTLE: And Stangland predates that . 
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1 THE COURT : - - in the case . 

2 MR . KESTLE : Stangland was using the old 

3 multifactor balancing test . 

4 THE COURT : Right . But it seems to argue 

5 that somehow that -- and I appreciate , as I say , it ' s not 

6 in the factors , but it seems to argue somehow that a Court 

7 should b e looking at whether they have a different cause 

8 of action or not . And I was just curious what you thought 

9 of that . 

10 MR . KESTLE : Well , I don ' t think that ' s the 

11 case . I mean , I think Trask plays out here ' s the test the 

12 courts are supposed to use to determine whether an 

13 attorney owes a duty to a non-client third par ty . 

14 If they have a separate cause of action , neither of 

15 the parties in this case have argued o ne that - - Well , 

16 THE COURT : Well , we know here they would . 

17 I mean , --

18 MR . KESTLE : They ' ve done CPA and negligent 

19 misrepresentation . 

20 THE COURT : Right. 

21 MR. KESTLE : But for legal malpractice you 

22 follow the Trask factors . 

23 THE COURT : Well , I know . It just -- It 

24 goes into explaining why it has t hose factors , and it goes 

25 into that one reasoning . And then it goes into the 
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1 second, which is essentially would a third par ty have a 

2 conflict of interest . And I mean , it's kind of exp laining 

3 what the policie s are of the facto rs . 

4 MR. KESTLE: Right. And that --

5 THE CO URT: Anyway . 

6 MR. KESTLE: I think it goes beyond just 

7 looking at that first factor , and all they're arguing is 

8 have you satis fied t he threshold inquiry in this case . 

9 THE COURT : Right. Okay. I unde rst and 

10 your argument . Than k you. 

11 MR. PETERSON: May it please th e Court , 

12 Tom Peterson on behalf of the Orda l plain tiff s. 

13 THE COURT : Good morning . 

14 MR. PETERSON : Adams provided a fals e 

15 letter for the purpose of inducin g a lender to loan money 

16 to the Chois . Th e Ordals are the lenders. They did loan 

17 money to the Cho is, and they were injured . 

18 Pla int iff -- or counsel starts out the br ief with 

19 t he statement that th e Ordal plaintiffs have no standing 

20 to bring this lawsuit, so let me talk abou t standin g just 

21 for a minute . First of all , the plaintiff are the real 

22 parties in in terest . From the day that Adams wrote the 

23 letter - - in fact, before the date he wro te the letter, 

24 the Ordal plaintiffs were lined up to be the lenders in 

25 this loan. That was on October 3rd the first contact was 

App. A-2~ 
Ordal , et al. v. Cho i , et al . 

Electronically signed by Jeanne Gersten (001-357-668-4110) 30ge4583-06b1-4cb5-a660-e88f7e45ea19 



Motions for Summary Judgment 3/28/14 

Page 28 

1 made. 

2 On October 6 the letter was written . That was t h e 

3 day that Jo h n Hoss sent the email to Ordal stating , you 

4 know , " We ' re gat h ering the documents together . We ' ll send 

5 t h em to you ," and t hen about two weeks later sent all the 

6 documents , including the letter . And ultimately they 

7 funded the loan before they paid 

8 THE COURT: I understand the facts , but 

9 legally they ' re diffe rent entities , are t hey not? 

10 MR. PETERSON : They are different entities , 

11 so -- But t h e question for standing and we can talk I 

12 about t hat issue again with respect to malpractice and 

13 wit h respect to negligent misrepresentation , but however 

1 4 you want to do it --

1 5 But as far as standing is concerned , t h e issue , t h e 

1 6 focus is who is the real party in interest? Who h as 

17 actually been in j ured? And the entity doesn ' t matter in 

18 t hat context as far as standing is concerned . And under 

19 CR 17A the action shall be prosecu ted in the name of t h e 

20 real party 

2 1 THE COURT : Right. 

22 MR . PETERSON: -- in interest who was 

23 in j ured . 

24 THE COURT : Righ t . 

25 MR. PETERSON : And so if the argument is 
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1 and the stated argument is that , " No , no . We wrote a 

2 letter to Greenway . If anybody has got a claim here , it ' s 

3 Greenway , not Ordal ," well , then that ' s a clear case that 

4 arises under l7A in which they would provide an objection . 

5 Greenway would be brought in as a party , and I ' m sure 

6 Ordal could sue Greenway . Greenway could then sue Adams 

7 and so on . 

8 But we don ' t think that that is what l7A is 

9 requlrlng in this case . I nitially we think Ordal is the 

10 plaintiff with standing ; and because they are the ones 

11 that made the loan , they were the ones that relied on the 

12 letter , made the loan and lost the money . 

13 But if -- if it was the case that Greenway was to be 

14 brought in , then under l7A the case isn ' t dismissed . 

15 Rather , they have the opportunity to make an objection . 

16 We have an opportunity to state why we ' re the real party 

17 i n interest . If not , then the opportunity to bring in 

1 8 real parties in interest to continue to prosecute the 

19 case . So the solut i on is not to dismiss the claim under 

20 17A . 

2 1 Standing i s a litt l e bit different . There the focus 

22 is on the existence of an injury , and that ' s the 

23 disposit i ve factor . And again , here clear l y the part i es 

24 that were injured are the lenders , the Ordals , the 

25 p l aintiffs that were injured by Adams ' negligence . 
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1 Furthermore , aga i n , along with the argument of 

2 standing , they are -- to the extent that the question is 

3 well , Greenway actually was the person that commun i cated . 

4 Ordal i s , if nothing else , the successor in interest to 

5 all of Greenway ' s r i ghts , and for that matter they are a n 

6 ass i gnee of the loan and the deed of trust . They can b e 

7 an assignee of a malprac ti ce claim as well , and that is an 

8 analysis that a Court will look at to determ i ne whether 

9 sta n ding is present . 

10 Now , regarding the specific claims , negligent 

11 misrepresentation . I know the Court has loo ked at the 

12 Restatement , but in order to make it really easy --

13 THE COURT : Thank you . 

14 MR. PETERSON : I have a copy of it for 

15 you . 

16 THE COURT : Thank you . 

17 MR. PETERSON : So the Restatement has been 

18 adopted in Washington , and a number of cases state so . 

19 One is ESCA v . KPM G. And the standards are outlined here 

20 in bold on the handout that I ' ve given to you . 

21 And what we ' re focusing on today are the exceptions . 

22 I mean , there ' s no question that this is a person in the 

23 course of b usiness provided 

24 THE COURT : Sure . 

25 MR . PETERSON : You know , t o be compensated 
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1 for , provided the erroneous information and so on and so 

2 forth . Th e quest ion is whethe r there is a n exception 

3 under A or B. 

4 And so A focuses on wh ether th e pe rson is o ne of a 

5 limited group of pers ons for whose benefit and guidance he 

6 i ntends to supply the information or knows that he is the 

7 recipient to supply i t. An d what the c omments s tate on 

8 page fo ur make it ve ry clear that the maker should not 

9 does not need to have any par ti cular pers on in mind o r 

10 even a p robab le reci pient of the information. 

11 In other word s , it is not required that t he person 

12 who is to become the plaint iff be ident ified or kno wn to 

13 the def endant as an individual when the information is 

14 s upp lied. 

15 MR. KESTLE : I' m sorry , whi ch comment was 

16 that? 

17 MR . PETERSON: That was comment to 

18 Subsection 2 . It 's H. 

19 MR. KESTLE : Thank you . 

20 THE COURT : So the last paragraph, I think , 

21 on four ; right? Or the second , the middle? 

22 t1R. PETERSON : Page 4. Actudlly , I was 

23 read ing the second paragra ph under H. 

24 Under this section, as in the case of fraudulen t 

25 misrepresentati on , it goes on to say, " In o t her words, it 
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1 is not required that the person who is to become the 

2 plaintiff be identified or known to the defendant as an 

3 individual when the information is supplied . It is enough 

4 that the maker of the representation intends to reach and 

5 influence either a parti cular pe rson or persons known to 

6 him , or a group or class of persons distinct from a much 

7 larger class who might reasonably be expected sooner or 

8 later to have access to the information ." 

9 And so what that means is that what is the class 

10 that this is intended to p rovide , and that class is the 

11 lender . Who is the lender here? 

12 The facts of this case are clear , and counsel has 

13 made it clear in his own argument and brief , is that 

14 Adams , he didn ' t know Greenway from Adam , no pun intended. 

15 He had no -- He had no contact with them . He d i dn ' t -- He 

16 knew they were a hard money lender . I don ' t kn ow why he 

17 knew that , but he didn ' t rely on their specific rules or 

18 regulations or procedures or status i n the commun i ty or 

19 anything . Greenway was noth i ng more than a name , a name 

20 on a letter. 

21 Who he intended to influence was the lender , and 

22 that lender could have been Ol ympic . It c o uld have been 

23 Greenway . It could have been Seafirst . He was 

24 influencing the le nder . Well , as i t so happens , the 

25 lender that he was seeking to i n f luence here from day one 
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1 was Robert Ordal and the other plaintiffs . 

2 It goes on to say in the next paragraph , I believe 

3 the second sentence , " In many situations the identity of 

4 the person for whose guidance the information is suppl i ed 

5 is of no moment to the person who supplies it , although 

6 the number and character of the persons to be reached and 

7 influenced and the nature and extent of the transaction 

8 for which guidance is furnished may be vitally important ." 

9 And I will acknowledge that it is vitally important 

10 to Adams that this letter go to a lender . So what this 

11 concern is about something being disseminated beyond the 

12 party to whom it ' s intended are situations like , you know , 

1 3 this lender ends up in , you know , another loan file some 

14 day , or maybe it ' s given to 

15 THE COURT : Right . Or it bundles and it 

16 keeps moving on ; right? 

17 MR . PETERSON : I think that ' s even --

18 Potentially there ' s liabil i ty there , but even beyond that 

19 le t ' s assume that it end up in the hands of a real estate 

20 agent ; and the real estate agent is now using this letter 

2 1 to establish a connection between Adams and Choi , or 

something like that . Or it ends up in some relative ' s 

23 hands . I mean , obviously , you know , a letter like this 

24 happens i n the case of title insurance policies . They get 

2 5 dissem i nated , and people who look at them and rely upon 
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1 them for what the state of title lS , even though they ' re 

2 not the insured . 

3 You know , so information , I could see an appraisal 

4 getting disseminated way beyond the bank that the 

5 appraisal is provided to or the party that is buying it . 

6 And so it ends up , you know , a couple years later in the 

7 hands of some other potential buyer , and so there is a 

8 policy reason for cutting it off at some point . 

9 Well , certainly the actual lender , particularly when 

10 t h e person writing t h e letter hasn ' t a clue , anything more 

11 except for a name on a letter . Certainly the actual 

12 lender is the person who is intended to be the beneficiary 

13 of the estate . Now , the case law bears this out . 

14 Oh , I should say the other -- the other requirement 

15 is 8 , and that is -- I think that ' s informative here 

16 because the second requirement is that it must be through 

17 reliance upon it in a transaction that he intends the 

18 information to influence or knows the recipient so intends 

1 9 or in a substantially similar transaction . 

20 And so I think this is important because certainly 

21 clearly Adams knew this letter was intended for a loan 

22 transaction . It was intended to induce a lender to loan 

23 money to t h e Chois , so he understood this transaction . 

24 And indeed , this letter was provided to the very lender 

25 who loaned the money to the Chois . So both are very 
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1 applicable . 

2 And there ' s just one more comment , and this is 

3 comment J , the very -- second to the last sentence that I 

4 think is informative on this point . And the question --

5 THE COURT : Wait . I ' m sorry . What page 

6 are you on? 

7 MR . PETERSON : Excuse me . Page six under 

8 comment J . 

9 THE COURT : Got it. 

10 MR . PETERSON: The second to the last 

11 sentence before the illustration , " And the question 

12 becomes one of whether the departure from the contemplated 

13 transaction is so major and so significant that it cannot 

14 be regarded as essentially the same transaction ." 

15 So is it significant tha t Ordal loaned the money 

16 rather than Greenway? No . Certainly not as to Adams , 

17 because Adams didn ' t have a clue who Greenway was . It was 

18 a lender . It could have been any lender . And indeed he 

19 provided that loan to the lender -- or that letter to the 

20 lende r who would be making the loan in order to induce 

21 that lender to make the loan , and that ' s exactly what 

22 happened. So the requirements of the Restatement are 

23 there . 

24 Now , in Habe rman , which counse l has ta l ked about , 

25 you know , he talked about the standard and LS trying to 
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1 cram it into the ones in Haberman ; bu t there 's i mportant 

2 language in Hab erman tha t the Court needs to focus on , and 

3 that is Haberman says , "I t lS not nece ssary that t he 

4 plaintiff be iden tified or known t o the defe nda nt ." 

5 So couns el focuses on Greenway. The l etter says 

6 Greenway . By the way , the le tter sa ys Gre enway 

7 rep re sentative . 

8 TH E COURT: Yea h, I saw that . 

9 MR. PETERSON : And I think tha t's 

1 0 significant because it 's j ust kind of th is , " Hey , somebody 

11 over there at Greenway , you ' re going to read this letter ." 

12 And it wou l dn' t matter to -- He doesn ' t kno w who that 

13 person is . It coul d be anybody . In fact , it was read by 

14 some one . It was relied upon by someone. That some one 

1 5 happened to be Bob Ordal . 

16 The Court sa ys, " It is enough that the maker 

17 i ntended to influence a group or cl ass of persons ," and my 

18 contention is that he did . He intended to induce a 

1 9 lender -- the lender -- in t hi s t rans action, and he indeed 

20 did that . 

21 So aga in, Adams had no particu l ar kno wledge about 

22 Greenway. It was just a name . He intended to influence 

23 the ac t ual lender, and in that case -- in this ca se -- it 

2 4 was Choi -- I mean it was Ordal . And again , the lender 

2 5 from the inception . Thi s isn ' t a case where it was so ld 
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1 downstream years later or months later or even a day 

2 later . The loan came from Choi ab initio -- or I mean , 

3 excuse me , from Ordal , ab initio . 

4 THE COURT : I was following you . Don ' t 

5 worry . 

6 MR . PETERSON : Thank you. 

7 Another case that ' s important is t he Schaaf v . 

8 Highfield case . This is the one where the appraiser 

9 provides an appraisal to the ban k. The client of the 

10 appraiser was the lender , but the buyer of the property 

11 relied upon -- and the Court held that privity is no 

12 defense. It ' s a similar situation . 

13 In t hat case there is a good discussion about policy 

14 and issues , why there is that limitation , which I tal ked 

15 about a little bit earlier , and that is the indeterminate 

16 liability . 

17 THE COURT : Right . 

18 MR. PE TERSON : But here the Court held that 

19 the buyer is t h e most proximal person there could possibly 

20 be in this appraisal/lender situation , and I offer to the 

21 Court what could -- I t hink there is something more 

22 proximal , and that is where there ' s a purported lender 

23 versus the actual lender , a name -- and again , a faceless , 

24 named entity , versus the actual party who really did loan 

the money. I would venture to say that ' s even more 
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1 p roximal than the fact pattern i n Schaaf v. Highfield. 

2 And then the ESCA v . KPM G case I think is 

3 informative as well . This case involved two reports . 

4 There was a draft report provided by the auditor , and then 

5 there was a final report provided by the auditor . And in 

6 that case the jury -- and the Court affirmed the 

7 liability of KMP G, the accountants , to Seafirst Bank , on 

8 the final audit based on negligent misrepresentation. And 

9 they don ' t go into a lot of discussion about that, but the 

10 question about whether Seafirst , who was not the recipient 

11 of the final report -- KMPG -- I mean ESCA was the client 

12 who received the report. That was understood for the 

13 final report. 

14 And so what is distingui sh ing , which is a fact that 

15 doesn ' t apply here , is that in the draft report the Court 

1 6 held that Seafirst did not have a c l aim under the 

17 negligent misrepresentation l aw because KMPG clearly 

18 intended that to be a draft repor t , in tended i t to be for 

19 the purposes of KM PG -- or ESCA only. Tha t was , you know , 

20 labeled a draft report . It was fo r d is cussion purposes. 

21 The circumstances we re such that the clear intent is that 

22 it was not a report that wou ld be d i sseminated beyond the 

23 customer here. 

24 And so I th ink this Court rea l l y -- or that case 

25 real l y focuses on the b r i ght l ine. The bright line is 
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1 whethe r Adams intended this to be truly just for Greenway 

2 o r whethe r this was a letter that he intended to supply to 

3 Greenway in the sense of it being a name fo r a lende r. 

4 THE COURT : I understand your argument . 

5 Let ' s -- Let ' s move on to the -- just because of time --

6 to legal malpractice . 

7 MR . PETERSON : All r ight . So unde r 

8 Tr ask v . Butle r the r e are five elements , and I think we 

9 can agree that four of them a r en ' t being argued here 

10 today ; that they ' re conceding two , th r ee , fou r and five . 

11 So the one issue is whethe r it was intended to 

12 benefit the plaintiff , and what counsel focuses too 

13 heavily on is the part of that sentence , " The plaintiff ," 

14 ve r sus -- and specifically very narrowly focusing on who 

15 is the plaintiff , and I don ' t think that the intention in 

1 6 Trask v . Butle r is that na rr ow . 

17 I think fi r st of all , the focus is on intent to 

18 benefit someone other than the client . I think that lS 

19 what is the f ocus of that sentence. In othe r wo r ds , the 

20 atto r ney has a client relationship . Obviously , the whole 

21 point of the question 

22 THE COURT : Right , it ' s the third party . 

23 MR . PETERSON : It ' s the thi r d pa r ty . 

24 THE COURT : Su r e. 

25 MR . PETERSON : So it was i ntended to 
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1 be ne fit the third party , and I thin k the important part of 

2 the analysis is really was the intent to bene f it the third 

3 pa rty versus the intent to benefit the client . Not was it 
•.. 

4 intended to benefit this speci f ic person versus that 

5 specific person versus that speci f ic person . The 

6 distinction is the third part y versus the client . That ' s . 
~ . 

7 the important dis tinction he re . 

8 And here Greenway o bvi ously was the intended 

9 beneficiary . Greenway was the intended benefi cia ry 

10 because the lett e r is addressed to Greenway . So vis - a - vis I ~ 
1\ 

11 the client , I d o n ' t think there could be any argument t hat 

12 this is a classic Trask v. Butler situation where Adams I 

13 was asked to write a letter to influence some third party 

14 to make a decisi on . 

1 5 I don ' t believe , though , and I thin k counsel pla ces 

16 way too much emphasis on the fact that the letter was 

1 7 addressed to a Greenway representative versus - - and 

18 whether that is a signi f icant fa cto r that distinguishes it 

19 from and makes this case distinguishable fr om Trask . 

20 Adams , the intent clearly was to benefit the lender , 

21 whoever that mi ght b e , and cause t hat lender to loan money 

22 to the Chois . Ordal was the l ender . As I say , Greenway 

23 was j ust a na me . There was no particu l ar signi f icance in 

24 providing the lender the l ette r to Greenway or to 

25 Ordal . There was no history with Greenway . The re was 
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1 no -- It was just a name on a letter . 

2 And the point is that it wasn ' t the client . It was 

3 to influence that lender , and indeed they did . On the 

4 basis of that letter Ordal relied upon it , read it , 

5 determined A) that there was a business purpose of the 

6 loan ; B) that oh , great , these people have sat down and 

7 met with a lawyer . So I can be confident that these are 

8 real people that really exist . They ' re , you know , 

9 sitting , meeting with their lawyer , reviewing documents , 

10 and indeed that was a -- A very high level of confidence 

11 was given to Mr . Ordal and taken by Mr . Ordal in making 

12 this analysis . 

13 And that ' s kind of a jury question , and perhaps a 

14 jury question will come out ; but I believe that when the 

15 facts are fully presented in court , that ' s what it will be 

16 is that there was a clear reliance by the Ordal plaintiffs 

17 on this letter in order to make this loan . It was a key 

18 factor i n making this loan . 

19 And so for this reason there is a duty under 

20 Trask v . Butler to this third party , the true lender , the 

21 real lender in fact , and this false letter caused direct 

22 and substant i a l injury to the plaintiffs . So for these 

23 reasons we ask the Court to deny both motions for summary 

24 judgment on both claims . Thank you . 

2 5 THE COURT : Thank you . Reply . 
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1 MR . KESTLE : Okay . So -- Excuse me . On 

2 negligent misrepresentation , if you try to fit these facts 

3 into the Ha b erman , those three factors , they don ' t fit , 

4 and that ' s a ll recognized . There is no 

5 THE COURT : Well , they do if you l oo k a t 

6 them as the true lender or t h e party in fact . I mean , 

7 that ' s essentia l ly what it boils down to , real l y , isn 't 

8 it? 

9 MR . KES TLE : Okay , but this -- But the 

10 l ender , the true l ender is a party that entered into 

11 separate cont r actual re l ationships with t h e party t o wh om 

12 Adams sent the letter. Who knows what was contained In 

13 t h e promotiona l materia l s from Greenway Lenders to t he 

14 ot h ers . They say that t he l etter was in there , and t hey 

15 relied on it . This is a separate transaction . 

16 And under the Restatement the key is was Adams --

17 It ' s what Adams knew and intended . Was he manifestly 

18 aware that h is l etter was going to be used in promotional 

19 materials for some participation interest to third 

20 parties? He didn ' t . So this idea that they are the 

21 alter - ego or somehow they ' re the lenders and th ey ' re the 

22 ones that Adams meant to influence or knew that he was 

23 going to inf l uence , it just doesn ' t fit . So that ' s the 

24 argument there . 

25 On the l ega l malp r actice argument , even if you get 
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1 past -- even if you get past the fact that - - Well , even 

2 i f you accept t h i s argumen t t ha t t hey ' re really t he t rue 

3 lender and therefore Adams meant to benefit them , I t hink 

4 Greenway or the Ordal plain t iffs , the most that they could 

5 qual i fy as is inc i de n tal be n ef i c i a ri es to Adams ' 

6 relation ship wi th Ro n Cho i. 

7 Jus t like the estate be nef i c i ar i es i n Trask and the 

8 pla i ntiffs in the St ewart Ti tle case , Adams d i dn ' t -- The 

9 s ole purpose was n ' t to be nefit another party . It was to 

10 hel p h i s clien t get a loa n . So at mo st they ' re inciden tal 

11 b enef i ciar i es , a n d u nder Trask there i s n o duty . 

12 Than k you . 

13 THE COURT : All right . Thank you very 

14 much . 

15 All right . We are here today on t wo different 

16 summary judgments . I ' m go i ng to take Ordal first , jus t 

17 Well , I ' ll tell you right now I ' m actually going to 

18 rese r ve on Choi , and I want to t h i nk about i t ove r the 

19 wee kend . I had some prel i mi nary thoughts when I came ou t 

20 here , but you ' ve made me reflect . So I just wan t t o l ook 

21 at i t a l i ttle b i t , and I wil l , hopefull y t he beg i nning of 

22 next week . 

2 3 Okay . On Ordal I am ready to rule . We a re here . 

24 Th e r e l S a summary judgmen t . As I sa i d , I rea d all th e 

2 5 documents . Wi th respec t t o t he mi srepresen t a tl on - - Wel l , 
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1 I am denying summary judgment on both . 

2 With respect to the misrepresentation claims , I do 

3 th ink that the Habe rman factors and frankly the 

4 Restatement fact ors are met. I think if you look at them 

5 as the lenders , there ' s no way not to have these factors 

6 met . I think it really fits down to who was the Adams --

7 what was his intent in writing the letter? And it ' s to 

8 influence the lender , and that ' s who the Ordals were . 

9 And so with respect to the Haberman factors , when 

10 you say the plaintiff is a member of the group the 

11 defendants sought to influence , I think that ' s easily met , 

12 and i t ' s the same for the Restatements . The person or 

13 limited persons for whom benefit and guidance he intends 

14 to supply the information . I think that ' s the lenders . 

15 And through reliance upon it , the transaction will be . So 

16 in any respect , I think those factors are met , and I am 

17 denying the summary judgment . 

18 As I say on the Cho i case , I just need to think 

19 about i t a little . I ' m -- I ' m - - I can share with you I ' m 

20 having a little i ssues with the f a ct that I appreciate 

21 that ' s who he in essence thought he was dealing with , but 

2 2 really he thought he was deal i ng wi th Ron , who said he lS 

23 A and B. But I understand the argumen t s . I just need 

.2 4 to I just need to t hink about them a l i ttle and see how 

25 it all plays out . 
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1 Al l right . 

2 MR . GOULD : May I address the Court? 

3 THE COURT: Sure. Of course. 

4 MR . GOULD : Your Honor , I have provided to 

5 all counse l a copy of our proposed order denying. May I 

6 approach the bench 

7 THE COURT : Yes . 

8 MR. GOULD : - - and provide you with an 

9 origina l and courtesy copy 

10 THE COURT: Yes , I appreciate that. 

11 MR . GOULD: of our proposed order. 

12 Thank you , Your Honor . 

13 THE COURT : I appreciate that . 

14 And do you have one as well? 

15 MR . KESTLE: I have one that is updated 

16 with --

1 7 THE COURT : Perfect . 

18 MR . KESTLE : -- everything that has been 

1 9 f i l ed . 

20 THE COURT : Perfect. And I ' l l keep both o f 

1 these . And as I sa id, I will - -

MR . KESTLE : Oh , sorry. 

THE COURT : -- try to just look at this 

') 4 over the weekend and rule by Monday . But I wi ll certain ly 

, ) r:: 
< __ ::J rule some where a l ong the line next week. 
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1 Monday, I can ' t 100 percent say that , b ut i t will happen 

2 by the end of the week . Thank yo u. 

3 MR . KES TLE: Thank you. 

4 THE COURT : And then do you have an o rde r 

5 o n Ordal? 

6 (Inaudi ble comment. ) 

7 I have to s a y , because it' s comple te l y different 

8 issues , but when I went back to the EC R to look at what 

9 ha ppe n ed i n th is case , th e summar y judgments on the 

1 0 insurance compa ny, I mean , you had all kinds of issues in 

1 1 this case . 

12 MR . KE STLE: We ' re new. 

13 THE COURT : It's interest i ng . Huh? 

1 4 MR. KESTLE : We 'r e new t o this one . 

15 THE CO URT: Oh , I don' t know who i s a l l 

16 who , t o be hones t, but there 's been a lot going on h e re . 

17 What ' s you r tr i a l date ? 

18 MR . KESTL E : Oh , the re was just a mot ion . 

19 MR. GOULD : It ' s in earl y October , 

20 Yo u r Hono r . We 've lodged a mot ion for a cont i nuanc e, 

21 wh ich was lodged and not ed for yesterda y wit hou t oral 

22 argument . 

23 TH E COURT: Oh, okay . It h asn ' t -- I don ' t 

2 4 t h i nk it 's c rossed my de sk yet . I' ll I 'll get it . 

25 Was t here an objection? 
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1 MR . GOULD : No , there was no objection , 

2 Your Honor . 

3 THE COURT : Oka y. All right . I ' ll look at 

4 it. I didn ' t even know . I had no idea. 

5 Okay . I signed the order . Thank you. Have a great 

6 weekend, everybody. 

7 MR . KESTLE : Thank you . Your Honor. 

8 MR . PETERSON : Thank you , Your Honor . 

9 END OF PROCEEDINGS: 11:54 a . m. 
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