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I. INTRODUCTION 

This case illustrates the danger of arbitration m employment 

actions when the employer uses the process not for inexpensive and 

expeditious resolution of disputes, but to circumvent employees' statutory 

and constitutional rights. Appellant Traci Turner began these proceedings 

by filing statutory employment and wage claims against Respondent 

Vulcan 1 in court. But based on an unconscionable arbitration clause, 

Vulcan pursued Turner in arbitration, obtaining a judgment of a little more 

than $5,000 against her (for reimbursement of relocation expenses). 

Following this small recovery, Vulcan received an attorney fees award of 

$113,325 --more than 20 times the judgment, effectively punishing this 

employee for bringing suit--Iater vacated by the court as unconscionable 

and in violation of public policy. In this appeal, Turner contends the 

superior court erred in granting Vulcan's motion to compel arbitration 

without ruling the arbitration provision unconscionable. In addition, 

Turner appeals the attorney fees award granted by the arbitrator on 

remand, as it is based on claims arising out of the same facts and law as 

the previously vacated award. 

Vulcan's arbitration tactics provide a case study of companies 

usmg confidential arbitrations to bully employees and shield their 

I Respondents are Vulcan, Inc., Paul Allen, Ray Colliver and Laura Macdonald 
(collectively "Vulcan"). 



misconduct from public view. There are legitimate and even 

constitutional separation of powers concerns about "the independence of 

the administrative framework under which arbitration is conducted. The 

notion that justice may be fairly and effectively dispensed under the 

auspices of a private corporation whose legal rights are at issue should 

strike reasonable people as absurd." Thomas J. Stipanowich, The 

Arbitration Fairness Index, 60 U. Kan. L. Rev. 985, 989 (2012).1 

[T]here are concerns about arbitrators, the individuals whose 
decisions-awards-are largely immune to judicial reversal for 
errors of law or fact and hence more ironclad than court 
judgments or jury verdicts. 

Id. at 990 (footnotes omitted; citing studies, articles, cases). 3 

These concerns became realities in this case. Accordingly, 

Appellant Traci Turner asks the Court to reverse the superior court's order 

compelling arbitration, on the grounds that the arbitration agreement is 

2 See also id. at 987-88, 998-99 (2012) (employees have little or no idea what arbitration 
entails; many believe there is no point in trying to avoid or alter arbitration provision or 
that "privacy enshroud[s] these processes"; there is little or no evidence that companies 
"promote or incentivize conscious choices regarding arbitration."); e.g., Lisa Blomgren 
Amsler, Combating Structural Bias in Dispute System Designs That Use Arbitration: 
Transparency, the Universal Sanitizer, 6 Y.B. On Arb. & Mediation 32, (2014) 
(corporations have such vast economic power that employees are generalIy unable to 
evade arbitration clauses); George Pad is, Arbitration Under Siege: Reforming Consumer 
and Employment Arbitration and Class Actions, 91 Tex.L.Rev. 665, 667-68 (2013). 
3 Pres. Obama ordered corporations receiving federal contracts over $1 million may not 
require workers to arbitrate Title VII or sexual assault claims. htU>://publicjustice.neti 
contentlslate-story-obamas-federal-worker-rules#sthash.juweky9p.dpuf. A study of 4,000 
arbitrations (2003-07) showed employees claiming discrimination won about 21 % of the 
time, as opposed to 50-60 % in court, where damages averaged 5 times higher (other 
studies). /d.; Colvin, An Empirical Study of Employment Arb .. 
htU>:/ / digita\commons. i1r. comell.edul cgilviewcontent. cgi?article= 15 86&context=artic les. 

2 



procedurally and substantively unconscionable (though it need only be one 

or the other), and therefore unenforceable. It is also an involuntary waiver 

of Turner's right to a jury trial. In addition, Turner requests reversal of the 

court's order confirming the arbitrator's attorney fees to Vulcan on 

remand, and reversal of the order denying attorney fees to Turner for 

prevailing in overturning the previous fees award in her statutory 

employment and wage case. 

II. ASSIGNMENTS OF ERROR 

Appellant Traci Turner assigns error to the following: 

1. The superior court's Order Compelling Plaintiff To Arbitrate 

Claims And Staying Proceedings in King County Superior Court Case No. 

12-2-03514-8 SEA (June 8,2012) (Turner II), CP 4027-30 (Appendix D). 

Reversal of this Order would result in vacation of all subsequent orders 

and the Final Judgment, and remand to the superior court for trial. 

2.(a) The court's confirmation of the arbitrator's award of 

$39,524.50 in attorney fees to Vulcan, CP 3985-88, when the court had 

previously vacated the arbitrator's attorney fees award to Vulcan as 

violating public policy and unconscionable, CP 3978-3997. 

(b) The superior court's denial of Turner's motion for attorney 

fees for prevailing in vacating the $113,235 fees award to Vulcan, CP 

3976-77. 

3 
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III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

1.(a) When unconscionability is a gateway dispute that the court, 

not the arbitrator, must decide, and the arbitration clause was procedurally 

and substantively unconscionable, did the superior court err in concluding, 

contrary to Washington law and the undisputed facts, that the arbitration 

clause was conscionable? (Assignment of error 1; de novo.) 

(b) Did the superior court err in giving preclusive effect to a 

previous order compelling arbitration in Turner's first lawsuit, when the 

first court never decided unconscionability and thus also erred in 

compelling arbitration based on the unconscionable clause? (Assignment 

of error 1; de novo.) 

(c) Does enforcement of the GBA's arbitration clause violate 

Turner's constitutional right to a jury trial and the constitutional separation 

of powers doctrine? (Assignment of error 1; de novo.) 

2. When the issues on employer Vulcan's summary judgment 

motions were based on a common core of facts and related legal theories 

in Turner's statutory employment and wage claims, and the court 

concluded the arbitrator's award of attorney fees to Vulcan is 

unconscionable and a violation of public policy, is the arbitrator's 

subsequent fees award to Vulcan also unconscionable and a violation of 

public policy, so that the superior court erred in confirming that award? 

4 



(Assignment of error 2(a); de novo). 

3. Is Turner entitled to attorney fees on prevailing in her court 

action to vacate the $113,325 attorney fees award to employer Vulcan in 

arbitration? (Assignment of error 2(b); de novo.) 

4. Is Turner entitled to attorney fees for this appeal? 

IV. STATEMENT OF THE CASE 

Turner is a former employee of Vulcan, Inc. She served on the 

Executive Protection (EP) team at Vulcan from January to September 

2011. CP 584. The EP team provides personal protection to Paul Allen, 

his sister Jody Allen, and Jody Allen's children. CP 642. At the start of 

her employment on January 17, 2011, Turner signed an Employee 

Intellectual Property Agreement (EIPA). CP 2359-63, 2601 

(Appendix B). In signing, she agreed to keep information confidential­

particularly trade secrets, inventions, patents, and the like. CP 2359-63, 

2602. 

Buried in the EIP A's discussion of inventions, patents, and trade 

secrets was a sentence under the heading, "Miscellaneous," that in any 

lawsuit arising out of "my employment ... , including any alleged tort or 

statutory violation, the prevailing party shall recover their reasonable costs 

and attorneys fees". CP 2362. Thus, on her second day on the job, Turner 

was asked to sign a document containing illegal and unenforceable 
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provisions, i.e., awarding a prevailing employer attorney fees and costs in 

a discrimination or wage claim, in direct violation of Washington law. CP 

3593-98 (Appendix G). 

Turner joined the Vulcan EP team at a time of chaos and hostility. 

Owner Paul Allen and his sister Jody were involving team members in 

unethical and illegal activities. CP 584, 2602. Tension between the AlIens 

and their protection team came to a head in the summer of 2011, when ten 

members threatened legal action against Vulcan. The claims were 

mediated in July 2011. CP 2602-03. While the settlement process was 

ongoing, Vulcan presented remaining EP team members, including 

Turner, with a Guaranteed Bonus Agreement (GBA). CP 280-82 

(Appendix A). The agreement had two discrete provisions. First, 

employees would "waive any potential claims against Vulcan and its 

affiliates." Second, employees agreed to confidential arbitration of all 

future claims. In return, i.e., "consideration," employees were guaranteed 

a heretofore discretionary bonus at the end of the year. CP 280-82. 

Turner was eligible to receive $25,156 as a guaranteed bonus for 

signing the GBA. CP 280. The "consideration" provided was for the 

waiver of claims. CP 3213.4 The amount had no relationship to any claims 

Turner was giving up, nor was it determined that any portion was 

4 Excerpts of Deposition of Vulcan Human Resources Director Laura Macdonald. 
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"consideration" for the arbitration clause. CP 2623, 3213. The amount 

was based solely on a percentage of salary. CP 2851,3212 (105:21-25). 

At the direction of Human Resources Director Laura Macdonald, 

Director of Security Kathy Leodler presented the GBA to Turner in person 

on July 26, 2011. CP 585, 622, 643. Leodler had been "tasked" by 

Macdonald to require the EP team members to sign the confidential 

arbitration agreement. CP 643. Leodler had been told Paul Allen would 

not allow anyone around him who had not signed one (CP 643), and she 

so informed Turner. CP 585. As the lead on his protection detail, Turner 

could not perform her duties without signing. Id Though the "agreement" 

gave her the right to consult counsel, it was illusory: she was given a 24-

hour turnaround time. CP 585, 622. Turner believed she would be fired if 

she did not sign. CP 585, 623. Turner signed the GBA, telling Leodler 

she knew she had no choice but to sign or lose her job. CP 585, 643. 

Turner did not understand the meaning of the terms and had no 

idea about arbitration, its rules or costs. CP 585-86. She was not told she 

was waiving her right to a jury trial. She was not told she was agreeing to 

significant arbitration fees that were many times higher than superior court 

filing fees. She was not told that if the arbitrator were wrong on the law, 

she would have no right to appeal the arbitrator's mistakes or disregard of 

the law. She was not told that in a confidential arbitration, she could talk 
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to no one about her case, nor could she disclose what anyone said under 

oath in her arbitration to compare their testimony in another proceeding. 

Id. 

Executing the GBA did not mend the fractured relationship 

between EP team members and Vulcan executives. Instead, the 

environment became increasingly hostile, to the point of being unbearable. 

In September 2011, in addition to the turmoil surrounding the EP team, 

Turner had complained to HR about gender discrimination. CP 2603, 586. 

She experienced retaliation for her complaint and was constructively 

discharged on September 23,2011. CP 160-162,586,2603. 

• Turner L On September 26, 2011, Turner filed a lawsuit for 

claims arising out of her employment. The claims were constructive 

discharge, fraud, hostile work environment, tort, defamation, gender 

discrimination, harassment and retaliation. CP 160-62. The case was 

assigned to King County Superior Court Judge Patrick Oishi. The next 

day, on September 27,2011, Vulcan filed a Motion to Compel Arbitration, 

CP 62-72, premised on its argument, repeatedly and vigorously made, that 

the only decision before the court was whether an arbitration agreement 

existed covering the claims. Vulcan argued: the case must be ordered into 

arbitration if there was an offer, acceptance, and consideration; Turner's 

signature on the GBA constituted a final binding agreement; and the court 

8 



must "summarily" order arbitration. CP 69. All issues concerning the 

arbitration agreement's enforceability and unconscionability were to be 

decided by the arbitrator, represented Vulcan. No discovery was 

necessary or appropriate because Turner signed the GBA; only the fact of 

her signature and that it covered matters arising from her employment 

were relevant. CP 69-70. 

Turner filed a declaration outlining the duress and coercion she 

experienced in Vulcan's procuring the GBA. CP 622-23. Vulcan argued 

those issues were for arbitrator, not the court. CP 62-72. Turner 

maintained the issue of unconscionability of the arbitration clause required 

discovery, she had not knowingly and voluntarily waived her right to a 

jury trial, and the motion should be treated as one for summary judgment. 

CP 75-79. In reply, Vulcan reiterated that each of Turner's arguments 

challenging the enforceability rather than the existence of the agreement 

was to be decided by the arbitrator. CP 87. Vulcan argued that validity of 

the agreement, claims of duress, coercion, unconscionability, or confusion 

are determined by the arbitrator. CP 87-90. 

Vulcan noted this as a six-day motion, and the court decided it 

without a hearing. On October 6, 2011, Judge Oishi ordered the matter to 

arbitration. CP 95-96. His order reflects that he considered the declaration 

of Nicole Stansfield (Vulcan HR), which simply authenticated that Turner 
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signed the GBA. CP 270-72. Judge Oishi interlineated that he considered 

Turner's declaration and that he declined to treat the motion as a 

dispositive motion under CR 56 because it had not been noted or pled as 

such. CP 95-96. Turner moved for reconsideration, alleging substantive 

and procedural unconscionability. CP 98-103. She was again met with 

Vulcan's insistence that the existence of the GBA meant arbitration was 

required, and all issues of procedural and substantive unconscionability 

were to be decided by the arbitrator. CP 117-118. While the motion for 

reconsideration was pending, Turner took a nonsuit because the parties 

were participating in a mediation. CP 127. 

• Vulcan's Arbitration Notice. On December 14,2011, Vulcan 

filed Notice of Intent to Arbitrate, bringing ten claims against Turner. CP 

139-40.5 The first five claims were variations on the theme that Turner 

violated the EIP A confidentiality provision by threatening to reveal 

private information. But the only "threat" by Turner was to file a lawsuit. 6 

Vulcan alleged breach of the EIP A, anticipatory breach of the EIP A, 

breach of the duty ofloyalty to act at all times solely for Vulcan's benefit, 

and breach of confidential relationships. Vulcan claimed violation of the 

5 Vulcan fIrst claimed 3 arbitrators were needed, though later settled for one. CP 146. 
6 Vulcan apparently believes the EIP A prevents an employee from fIling a lawsuit at 
all. The GBA contained no exception to the "gag" provision for discussions with 
attorneys. CP 12, § D. The provision allowing the employee to have counsel review the 
agreement reminded the employee that the attorney must agree to be bound by the 
confIdentiality terms. CP 13, § G. 
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Computer Fraud and Abuse Act, apparently for sending email 

correspondence to her home email. CP 418. Vulcan asserted four "claims" 

that were in reality defenses, and asked for a declaratory award that it had 

no liability for any employment claim, fraud, defamation, or any conduct 

before the July 26, 2011 Release. CP 419-20. Vulcan ultimately dismissed 

all claims except one, CP 2548, pursuing only its claim for repayment of 

the prorated relocation bonus plus interest ($5,025.81). CP 419. However, 

with a "loser pays" provision buried in the EIPA, Vulcan can and did run 

up enormous legal fees with which to threaten Turner and chill her 

exercise of her legal rights. 

Upon Vulcan's filing its arbitration Notice, the American 

Arbitration Association (AAA) immediately billed Turner a $10,200 

initial fee and $4,000 as a final fee. CP 2425. These administrative fees 

did not include the arbitrator's fee, to be billed at $450 per hour. CP 2427. 

• Turner II-Motion To Compel Arbitration (Judge Benton). 

On January 27, 2012, with new counsel, Turner filed five additional 

claims in King County Superior Court that she had not brought in her first 

complaint, including wage and age discrimination claims. CP 182-85. 

Turner II was assigned to Judge Monica Benton for hearing on Vulcan's 

motion to dismiss. Vulcan argued all claims in both cases arose out of "a 

common nucleus of underlying facts, allegations, and claims." CP 2002. 

11 



Indeed, Vulcan asserted Turner should have brought all the claims in 

Turner II earlier and she was impermissibly "splitting" her causes of 

action. CP 2007-08. 

During the weeks leading up to the April 5, 2012 hearing, Vulcan 

vigorously resisted discovery, specifically on the question what would 

have happened to Turner's employment if she had refused to sign the 

GBA's arbitration clause. After having argued to Judge Oishi that his 

decision to compel arbitration did not determine the enforceability or 

unconscionability of the arbitration clause, but rather solely its existence, 

Vulcan pivoted to portray Judge Oishi's ruling as a decision that the 

GBA's arbitration clause was not unconscionable. CP 1991. Alternatively, 

Vulcan continued to argue all unconscionability decisions should be made 

by the arbitrator. CP 2008-09. For this reason, Vulcan told Judge Benton, 

discovery sought by Turner was unnecessary, since the arbitrator would 

fully and fairly litigate unconscionability. CP 4233-34. Finally, Vulcan 

asserted the evidence showed neither procedural nor substantive 

unconscionability. CP 1991. 

By February 2012, Turner had received bills in excess of $20,000 

for her portion of arbitration fees. CP 2454. Turner's counsel started 

asking Vulcan to pay the entire arbitration fees in March 2012. CP 2430. 

Vulcan steadfastly refused. CP 2430. 
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• Hearing Before Judge Benton. The April 5, 2012 hearing in front of 

Judge Benton was remarkable for the disingenuousness in Vulcan's 

representations of the case history. Initially, Vulcan continued the 

argument made to Judge Oishi: 

The decision for the court: Two things: Did a contract exist? 
And second, does it cover this particular subject matter? 

CP 4139. 

Once the court has decided that a contract exists and that the 
subject matter is covered, the case goes to arbitration, and the 
arbitrator decides such questions as enforceability. 

CP 4139. 

We all agree there's a contract. Its legal effect is hotly 
disputed ... the debate about its avoidance is ... resolved by the 
arbitrator. 

CP 4214-15. 

Vulcan then proceeded to argue all Turner's concerns about 

unconscionability could and should have been presented to Judge Oishi in 

October 2011. After conceding it was significantly different if Turner was 

told she would lose her job in the event she did not sign the GBA, as 

opposed to a subjective belief she would be fired (CP 4129), Vulcan 

argued to Judge Benton: 

That's a question that the court should have considered, could 
have considered, probably would have considered back in 
October if it was presented. 

13 
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CP 4129. Judge Benton expressed concern about the arbitration fee issue. 

CP 4220. Incredibly, yet again Vulcan claimed: 

Turner should have raised the issue in front of Judge Oishi with 
competent evidence so he could have considered alleviating 
Turner of the responsibility for fees. 

CP 4222.7 

Turner argued that the confidentiality provision was substantively 

unconscionable because, among other reasons, it denied her access to 

relevant evidence. CP 4201-02. Vulcan urged that the "confidential" 

condition attached to the arbitration meant only that it was private, and the 

arbitrator could choose not to enforce confidentiality. CP 4134-35. Again, 

Vulcan flatly misrepresented the procedural history: 

To be very clear, Judge Oishi could have taken a look at the 
unconscionability issue and severed that provision of the 
contract[. ] 

CP 4181.8 

The confidentiality of the proceedings, coupled with the lack of 

discovery, permitted Vulcan to grossly distort the facts and make 

contradictory representations during the proceedings. But the 

circumstances of signing the GBA were critical disputed issues: what was 

Turner told would happen if she did not sign? Turner had submitted a 

7 In the same breath, Vulcan maintained that because she had paid the first fee of $900, 
obviously she could pay. CP 4221. 
8 Vulcan argued Judge Benton, as an equivalent, non-reviewing court, could not consider 
unconscionability "a second time." !d. 
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declaration that she believed she would lose her job if she did not sign the 

GBA, and that her direct supervisor, Kathy Leodler, said she had 24 hours 

to decide. CP 622. Leodler confirmed in her declaration that she told 

Turner she would be out of job if she did not sign, and she may have told 

Turner she had 24 hours. CP 643. 

Vulcan submitted the declaration of Laura Macdonald,9 accusing 

Leodler of being "highly misleading" in: (1) reporting she may have given 

Turner a 24-hour turnaround and (2) reporting that Macdonald instructed 

her to require EP team members to sign the GBA. CP 814-15. 

Macdonald's carefully crafted declaration, not subject to testing through a 

deposition, denied she instructed Leodler to have employees sign the 

agreement, and claimed Leodler did not report to her and Macdonald did 

not exercise authority over Leodler. Macdonald acknowledged asking 

Leodler to forward the GBA to Turner, but stated she did not give a 24-

hour turnaround. CP 815. She did not, nor could she, dispute what 

Leodler said to Turner. Rather, Vulcan insinuated Leodler was either 

lying or did not have authority to represent to Turner that she needed to 

sign the GBA, and quickly. 

However, when Macdonald was deposed in the other four EP-

Vulcan cases on June 5, 2012, she acknowledged working with Vulcan 

9 Both Macdonald and Leodler were executive management. 
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attorneys on the GBA, she gave the GBAs to Leodler to have signed (CP 

3213), Vulcan counsel conveyed a sense of "urgency" to Macdonald and 

Leodler (CP 3213-14), and Macdonald told Leodler to convey urgency to 

sign to the EP team. CP 3215. Macdonald did not think she gave a 24-

hour turnaround but knew she relayed there was "absolutely a sense of 

urgency" they get the GBAs signed. CP 3213. Though Macdonald claimed 

it was "undecided" what would happen to those who refused to sign the 

document, she admitted no one declined to sign. CP 3214, 3216. 

Before Judge Benton, Vulcan argued Judge Oishi's "careful 

consideration" (CP 2009) of the conscionability issue was "res judicata" as 

to unconscionability, should she even reach that issue. Vulcan's 

"evidence" of this "careful consideration" was the fact that Judge Oishi 

handwrote two sentences in the Order. CP 2035. Neither interlineation 

remotely suggests he considered or decided unconscionability. The Order 

does not mention unconscionability at all. CP 4032-33 (Appendix C). 

Following the April 5th hearing, Judge Benton requested 

supplemental briefing on the issue of "arbitrability." Vulcan continued to 

oppose depositions, and in fact successfully moved to preclude them. CP 

1713-14. Vulcan again argued Judge Oishi's October 6, 2011 Order was 

"res judicata" and "collaterally estopped" Judge Benton from addressing 

arbitrability. CP 1504-05. Vulcan maintained procedural 
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unconscionability was reserved for the arbitrator. CP 1506-7. Vulcan 

contended substantive unconscionability could be determined based on 

affidavits about Turner's financial ability to pay arbitration fees, and the 

substantive unconscionability of the confidentiality provision was not 

before the court. CP 1507-08. IO 

Turner argued the arbitration agreement was procedurally 

unconscionable because it was presented in a take-it-or-Ieave-it fashion 

and she had no meaningful choice or opportunity to understand the rights 

waived by signing. II CP 1783-95. She contended the arbitration 

agreement was substantively unconscionable because of the 

confidentiality provision which limited an employee's access to the 

relevant facts (CP 1795-97), contained non-mutual legal remedies 

favoring Vulcan (CP 1798-99), improperly purported to waive statutory 

rights (CP 1799-1801), and contained impermissible fee-splitting (CP 

1801-03). Turner provided a declaration of her assets, corroborated by her 

bank's declaration that she was unemployed and not receiving 

unemployment compensation, had bank balances of about $32,000, had 

been billed by AAA a $10,200 filing fee and additional $20,250 for her 

10 Turner contended that Paul and Jody Allen's intimate involvement with creating and 
implementing the binding confidential arbitration agreement and the consequences of not 
signing were critical issues. CP 1574-75. 
II Judge Benton denied Turner's motion to compel depositions on 4-28-12. CP 1713-14. 
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half of the arbitrator's fees, and that she could not afford this arbitration. 12 

CP 1813, 1822, 1824-25. 

On June 8, 2012, Judge Benton entered an order sending all 

Turner's claims to arbitration on the basis that Judge Oishi's order was 

"res judicata and/or collateral estoppel" "and on the basis that the parties' 

written agreement is not procedurally or substantively unconscionable or 

otherwise unenforceable." CP 2210-13. Judge Benton made no findings 

of fact regarding procedural or substantive unconscionability. 

• Arbitration Proceedings. Having advocated the policy favoring 

arbitration as an inexpensive and expeditious way to resolve claims, and 

armed with an opponent who already could not afford fees, Vulcan set out 

to make the arbitration proceeding as expensive as possible. Although 

four other legal proceedings involving the same witnesses were underway 

(CP 2606-07), Vulcan specifically spurned Turner's request to participate 

in, and have access to, relevant evidence being gathered in those other 

proceedings. CP 3260. Vulcan also impeded access to witnesses by 

warning Turner's counsel that Vulcan employees would not agree to 

discovery interviews in lieu of depositions. CP 2912-13. 

Vulcan filed its first request for a partial summary judgment 

12 
She had an IRA valued at $103,756.90. CP 1824. 
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regarding Turner's defamation "counterclaim"J3 on May 14, 2012. CP 

2433-35. Turner objected, based on the increased cost of filing multiple 

motions and her lack of opportunity for relevant discovery. CP 2436-37. 

The arbitrator granted leave to file. CP 2442. On July 6, 2012, Vulcan 

requested permission to file a second summary judgment motion on the 

enforceability of the Release provision in the GBA. CP 2438. In 

requesting permission, Vulcan asserted: 

At this point, we believe the issue is settled-the Guaranteed 
Bonus Agreement has been determined valid and enforceable 
by the court in ordering Ms. Turner (twice) to submit her 
claims to AAA arbitration. Having argued unsuccessfully 
before the Superior Court that the Guaranteed Bonus 
Agreement was procedurally unconscionable, substantively 
unconscionable, legally invalid, and therefore unenforceable, 
we believe Ms. Turner is now estopped from seeking a 
contrary ruling in arbitration. 

CP 2439. 14 Vulcan had thus completed its duplicitous circle, first by 

arguing unconscionability was not an issue for the superior court, and then 

the opposite before the arbitrator-that both judges had decided 

unconscionability against Turner. 

Turner opposed more partial summary judgment motions, citing 

the lack of opportunity for discovery. Her counsel outlined relevant 

depositions that needed to occur, several of which were already scheduled. 

13 Turner's claims in court became counterclaims in response to Vulcan's demand for 
arbitration. 
14 

But see CP 4129,4215,4220,4222, supra, pages 13-14. 
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CP 2444. Many were taking place during this precise time period in the 

other four cases. CP 2606-07. The arbitrator permitted the motion in order 

to eliminate the bulk of Turner's case, without permitting discovery (CP 

2795 ~45); and the arbitrator denied Turner's request for a continuance for 

discovery or to obtain counsel. CP 2534.15 

In the subsequent superior court proceedings to confirm/vacate, 

Judge Heller found it a close question whether the arbitrator's ruling 

denying a continuance deprived Turner of fundamental fairness and rose 

to the level of misconduct meriting vacation of the arbitration award: 

[Turner] was placed at a severe disadvantage in having to resist 
Vulcan's partial summary judgment without legal 
representation. For exanlple, she could not have been expected 
to know that the legal standards applicable to enforcement of 
releases may be distinct from an unconscionability analysis and 
that perhaps a different approach from the briefing in Turner I 
and Turner II was required.... The fact that other former 
Vulcan employees with legal representation were successful in 
resisting the same partial sUlllffiary judgment before another 
arbitrator is troubling. 

CP 3591 (Appendix G). Judge Heller ultimately concluded the denial of 

the continuance was not "misconduct" under the FAA's narrow standard 

of review. CP 3592. 

Faced with continuing and mounting arbitration bills, Turner sent 

AAA notice she was withdrawing her counterclaims. CP 2536. Vulcan, 

15 The $39,524.50 in fees associated with these two motions were again levied by the 
arbitrator on remand and are the subject of this appeal. 
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determined to proceed against Turner, then switched course and decided to 

pay all fees. CP 2461. 16 The arbitrator found against Turner on all her 

counterclaims and for Vulcan on its one claim for the relocation bonus. 

CP 4012-19. 

• Vulcan Circumvents The Purposes Of Arbitration And 

Chills Turner's Right To Bring Statutory Claims. This case vividly 

demonstrates the chilling effect of Vulcan's arbitration process on an 

employee: Vulcan ignored, delayed, or circumvented legitimate discovery 

obligations; switched positions on who decides unconscionability, and 

misrepresented to the second judge that the first one had already resolved 

it in a preclusive ruling; refused to pay arbitration fees and drove them up 

with motions. Once safely in arbitration, and not before (CP 262-64), 

Vulcan raised the "loser pays" provision buried within its EIPA under 

"Miscellaneous" . 

But lest the Court have any question whether Vulcan's strategy of 

making arbitrations unworkable and unjust for employees is mere 

coincidence, the EIPA in use since January 2012 puts all doubt to rest. CP 

16 In November 2012, Vulcan had to file a "motion to clarify" under the AAA rules to get 
AAA to transfer fees to Vulcan (CP 2452-58) - this in the face of no opposition. AAA 
nonetheless continued to send Turner invoices into December 2012 for $23,634.96. CP 
2464. 
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3203 (Appendix E)Y This EIPA sharply limits an employee's right to 

discovery, knowing Vulcan will have exclusive access to all the witnesses 

and discovery it needs, while employees will have no ability to conduct 

any investigation outside formal discovery because everyone is bound by 

the EIPA's confidentiality. 18 Vulcan's 2012 EIPA purports to 

contractually obligate employees to the harsh, unfair process Vulcan 

imposed in Turner's arbitration. It practically declares Vulcan's purpose 

in requiring arbitration is to strip employees of any conceivable ability to 

obtain justice-not to promote fair, inexpensive, or expeditious resolution 

of claims. 

• Vulcan Seeks And Recovers Attorney Fees. Following Turner's 

withdrawal from arbitration (Oct. 17,2012), Vulcan proceeded only on its 

claim for a portion of the relocation bonus, abandoning all other 

17 This EIPA contains a long list of unconscionable, unenforceable arbitration 
provisions designed to eliminate employees' ability to bring claims against Vulcan by 
circumventing arbitration's legitimate purposes: Vulcan will reimburse the employee to 
the extent the arbitration filing fee exceeds the cost of filing a lawsuit in a court in King 
County, Wash., yet ignores that arbitrator fees are the major cost of arbitration. This 
EIPA remains silent on whether Vulcan would pay those fees under an "employer 
promulgated plan," so it can continue to drive employees away from bringing claims by 
leading them to believe they will have to advance $25,000-$30,000 to arbitrators. As in 
Turner, to maximize arbitration expenses to the employee, the 2012 EIPA provides that 
an unlimited number of pre-trial motions can be filed (contrary to AAA Rule 27, though 
otherwise adopting AAA Rules). Employees "agree" to cut off even the narrow court 
review under the FAA, limiting appeal of the award to a IS-day motion for 
reconsideration, purportedly binding and nonappealable. There is absolute secrecy 
regarding evidence, discovery, testimony, the decision and award. The "loser pays" 
section (still under "Miscellaneous") remains. CP 3204 (Appendix E). 
18 The EIPA limits the parties to 4 half-day depositions, 10 interrogatories including 
subparts, and 10 RFPs, and denies depositions or testimony by Paul or Jody Allen or 
family members, no matter how integral they may be to the employee's claim. 
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allegations from December 2011. Vulcan then sought and succeeded in 

obtaining $113,325 in attorney fees for its activities in forcing Turner II 

into arbitration or alternatively for partial summary judgment motions. 

• Superior Court Vacates The Attorney Fee Award. Turner brought 

most of her claims under the Washington Law Against Discrimination 

(WLAD), RCW 49.60, et. seq., and improper wage withholding. 

RCW 49.46, 49.48, and 49.52, et seq.; CP 438-40. As Judge Heller 

recognized, those statutes prohibit an employer from obtaining attorney 

fees for prevailing against an employee. CP 3593-98 (Appendix G). 

On Turner's motion to vacate the arbitration award, Judge Heller 

reversed the arbitrator's ruling that Vulcan could be awarded fees for 

prevailing on a motion to compel arbitration of largely statutory claims. 

CP 3592-98. Judge Heller decided an award of fees to an employer for 

compelling arbitration on statutory claims violated public policy because it 

would chill an employee's challenge to even the most onerous and illegal 

arbitration clauses, such as the Vulcan arbitration provisions: 

[T]he prospects of having to pay attorneys' fees to an employer 
successful in compelling arbitration will almost certainly have a 
chilling effect on an employee contemplating a court action to 
challenge the conscionability of an arbitration agreement and/or 
vindicate her statutory rights. 

CP 3597. Vulcan then requested remand to the arbitrator to determine 

whether she awarded fees for the partial summary judgment motions. CP 
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4539-65. Judge Heller remanded. CP 3483-85. On remand, Turner pointed 

out the fees were a result of Vulcan's determined effort to drive up costs 

by bringing mUltiple motions from a single common set of facts. CP 

3436-38. Nonetheless, the arbitrator granted Vulcan's motion for 

$39,524.50 in fees. CP 3522-24 (Appendix H). The superior court 

confirmed this arbitration award. CP 2346-47. 

Turner then sought attorney fees for having vindicated Turner's 

statutory rights by vacating a large portion of the illegal fee award. CP 

3640-3700. Judge Heller denied the request. CP 3976-77. Turner timely 

appealed. 

V. ARGUMENT 

A. Standard Of Review: De Novo On All Issues. 

1. Orders Granting Motion To Compel. This Court reviews trial 

court decisions on a motion to compel arbitration de novo. Saleemi v. 

Doctor's Associates, Inc., 176 Wn.2d 368,375-78,292 P.3d 108 (2013) 

(citing Zuver v. Airtouch Commc'ns, Inc., 153 Wn.2d 293, 302, 103 P.3d 

753 (2004)). 

2. Unconscionability Of Arbitration Clause. "The existence of 

an unconscionable bargain is a question of law for the courts." Zuver, at 

302-03 (2004); Adler v. Fred Lind Manor, 153 Wn.2d 331, 344, 103 P.3d 

773 (2004). The court reviews this legal question de novo. McKee v. AT 
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& T Corp., 164 Wn.2d 372, 383, 191 P.3d 845 (2008); Hill v. Garda CL 

Nw. , Inc., 179 Wn.2d 47,53,308 P.3d 635 (2013), cert. denied, 134 S. Ct. 

2821 (2014). 

3. Constitutionality Of Jury Trial Waiver. The Court reviews 

constitutional challenges de novo, including whether an arbitration 

agreement violates the right to a jury trial under article I, section 21 of the 

Washington Constitution. Adler, at 360-61. 

4. Arbitrator's Award (Attorney Fees). The Court reviews de 

novo a trial court's decision whether an arbitrator's fees award violates 

public policy. International Union of Operating Engineers v. Port of 

Seattle, 176 Wn.2d 712, 721,295 P.3d 736 (2013). 

B. The Order Compelling Arbitration Is Erroneous Because The 
Arbitration Clause Is Unconscionable. 

In Washington, an arbitration agreement "is valid, enforceable, and 

irrevocable except upon a ground that exists at law or in equity for the 

revocation of contract." Saleemi, 176 Wn.2d at 375. This includes 

"gateway" contract defenses such as unconscionability. E.g., Hill, at 53; 

McKee, at 383 ("General contract defenses such as unconscionability may 

invalidate arbitration agreements. "). 

Turner has the right to judicial review of the trial court's decision 

compelling arbitration. Saieemi, at 375-76. To the extent that it is 
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necessary to show prejudice from the Order (id. at 380-81), the harm is 

evident in the "daunting", "shocking", "overly-harsh" $113,325 in fees 

against Turner in violation of public policy, CP 3597-98, necessitating her 

successful motion to vacate, and now this appeal for the remaining, still 

erroneous award. 

Courts, not arbitrators, determine the threshold issue whether an 

arbitration clause is valid and enforceable. Saieemi, at 376; Hill, at 53; 

McKee, at 404 (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 

440,445, 126 S.Ct. 1204, 163 L.Ed.2d 1038 (2006)). As the Washington 

Supreme Court articulated in Hill: 

" '[A]rbitration is a matter of contract and a party cannot be 
required to submit to arbitration any dispute which he has not 
agreed so to submit.'" ... To that end, we have recognized our 
authority to decide "'gateway dispute[s] .'" ... . These types of 
disputes go to the validity of the contract and are preserved for 
judicial determination, as opposed to arbitrator determination, 
unless the parties' agreement clearly and urunistakably provides 
otherwise. ... Unconscionability is one such gateway dispute. 

Hill, at 53 (citations omitted). "Unconscionability is a 'gateway dispute' 

that courts must resolve because a party cannot be required to fulfill a 

bargain that should be voided." Id. at 54 (citing Zuver, at 302-03). 

The reason courts, not arbitrators, deternline arbitrability, is to 

avoid exactly what happened here - a costly, improper proceeding pitting 
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a wealthy corporation against an individual employee on an uneven 

playing field: 

If a court compels arbitration without deciding the validity of 
the arbitration clause, a party may be forced to proceed through 
a potentially costly arbitration before having the opportunity to 
appeal. This is particularly a concern where an arbitration 
clause imposes all or some of the costs of arbitration on the 
disfavored party. 

Id. at 54. In this case, Hill's prediction came true: Vulcan (a multi-billion-

dollar corporation) forced Turner (unemployed, unable to afford counsel 

or defend herself pro se against Vulcan's lawyers) to undergo an 

increasingly expensive arbitration, knowing fees would be imposed on 

her. 

In Brown v. MHN Gov't Servs., Inc., 178 Wn.2d 258, 275, 306 

P.3d 948 (2013), as in Hill, the Washington Supreme Court concluded the 

contract at issue (a "Provider Services" agreement containing an 

arbitration provision) did not clearly and unmistakably delegate the issue 

of arbitrability to the arbitrator: 

A threshold dispute as to whether an arbitration agreement is 
unconscionable is ordinarily a decision for the court and not the 
arbitrator. ... Here, the issue of arbitrability has not been 
clearly and unmistakably delegated to the arbitrator on the face 
of the contract. Therefore, it is proper for us to determine the 
enforceability of the arbitration agreement. 

Brown, at 264-65 (citation omitted). See also, e.g., Gorden v. Lloyd Ward 

& Associates, P.c., 180 Wn. App. 552, 562-65, 323 P.3d 1074 (2014) 
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(unconscionability is for the court); McKee, at 383-84 (same). The GBA 

does not provide "clearly and unmistakably" that the issues of 

unconscionability and enforceability are for the arbitrator rather than the 

court. It is completely silent as to who decides arbitrability.19 

The "clearly and unmistakably" standard, however, leaves 

employees vulnerable to employers' highly foreseeable revision of their 

arbitration clauses to delegate all decisions in arbitration to the arbitrator, 

just as Vulcan has done in its 2012 EIPA. Accordingly, Turner requests 

that the Court close this loophole to prevent Vulcan and similarly 

aggressive employers from contracting around the court's non-delegable 

authority to decide whether an arbitration agreement is unconscionable or 

otherwise unenforceable. 

In response, Vulcan will contend, as it argued before Judge Oishi 

and intermittently before Judge Benton, that all issues of the arbitration 

clause's enforceability and conscionability were to be decided by the 

arbitrator, and the only question before the court was whether Turner 

signed the document to create a supposedly binding arbitration agreement. 

19 Perhaps the best illustration of this point comes from comparing the July 2011 GSA 
to Vulcan's 2012 EIPA (CP 3200-05), App. E, blatantly circumventing Washington law 
by dumping every conceivable procedural step and every possible issue in any dispute 
into arbitration, including discovery, appeal, and other matters described above, virtually 
immunizing the entire process from judicial review. See 9 U.S.C. § 10 (extremely 
deferential standard of review of arbitration award). The EIPA signed by Turner earlier 
in 2011 is silent as to arbitration. CP 609, App. B. 
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CP 69, 251-54, 1900-01, 1991,2009.20 They will cite the simple fact the 

GBA contained another provision (the Release of Claims). 

That is not the test under the FAA or Washington law. In Saleemi, 

the corporate defendant ( franchisor) argued, as Vulcan claimed here,21 that 

Buckeye precluded the court from deciding any issue beyond whether 

there was an enforceable agreement to arbitrate the dispute: 

We can find no such statement in Buckeye. Buckeye holds that 
the question of whether the whole contract, as opposed to the 
arbitration provision, is void [is] for the arbitrator, not the 
court. ... [Plaintiffs] are not, challenging the contract as a 
whole, only the enforceability of a few of its dispute resolution 
provlSlons. 

While we agree with DAI that courts' authority is limited 
once the parties have agreed to submit their claims to 
arbitration, it is for the courts to determine whether the 
agreement to arbitrate is valid and enforceable based on 
general contract principles. 

Saleemi, 176 Wn.2d at 377-78 (emphasis added). 

20 But see CP 1991-2009,4222 (arguing Oishi Order was fmal, preclusive, and resolved 
unconscionability). Turner submits that Vulcan was and is judicially estopped from 
arguing, inconsistent with its position before Judge Oishi, that all issues were decided by 
him. Harris v. Fortin, 71649-2-1, 2014 WL 4411006 (Wn. App., Sept. 8,2014). Judicial 
estoppel precludes a party from asserting one position in a court proceeding (before 
Judge Oishi) and later seeking an advantage by taking a clearly inconsistent position 
(before Judge Benton, Judge Heller, or this Court). Jd., at *2. The factors are (1) whether 
the later position is clearly inconsistent with the earlier one (as discussed above, it is); (2) 
whether Judge Benton's acceptance of the inconsistent position before her would create 
the perception that either Judge Oishi or Judge Benton was misled (Vulcan misled Judge 
Benton to believe Judge Oishi had considered unconscionability and his Order had 
preclusive effect); and (3) whether Vulcan would derive an unfair advantage (it did, in 
Judge Benton's Order) or an unfair detriment is imposed on Turner (the same Order) if 
Vulcan is not estopped. Jd. at *2. 
21 CP 1850,1854, 1876, 1902-03, 1930, 1999,2002,2008,2114. 
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Likewise, in McKee, 164 Wn.2d at 394, the Court held that 

plaintiffs' challenge to an arbitration clause was "sufficiently discrete to 

be decided by the court". McKee concluded the arbitration agreement was 

"substantively unconscionable and therefore unenforceable" because, 

among other things, it required confidentiality (like the GBA). Id. at 398-

99. In contrast to McKee, in Townsend v. Quadrant Corp., 173 Wn.2d 

451, 459, 268 P.3d 917 (2012), the Court noted that in McKee, it had 

"distinguished Buckeye on the basis that the challenges raised therein 

related only and specifically to the arbitration clause, whereas in Buckeye 

the challenge was directed to the contract as a whole rather than simply to 

the arbitration clause." Townsend, at 458-59. There, plaintiff-homeowners 

challenged the entire multi-page Purchase & Sale Agreement of which the 

arbitration clause was a minor piece; their claims were "so wrapped into 

their general allegations regarding the PSA that both issues must be 

decided by an arbitrator under Prima Paint and Buckeye." Townsend, at 

459. 

[T]he Homeowners have framed their claims pertaining to the 
arbitration clause and the PSA in a way that renders the two 
inseparable. In our view, one could decide whether the 
arbitration clause is unenforceable only by deciding whether 
the PSA as a whole is unenforceable. 

Id. at 460. As in Saleemi and McKee, in contrast to Townsend, Turner 

made a discrete challenge to the unconscionability of the GBA's 
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arbitration clause, not the entire agreement. 22 Judge Oishi and 

subsequently Judge Benton seemingly accepted Vulcan's arguments that 

all issues were for the arbitrator once the court found Turner had signed 

the document. The court did not examine, as it is required to do, the 

gateway issue whether the arbitration clause was unconscionable, even 

though the Washington Supreme Court had long before declared a similar 

confidentiality term in an arbitration provision to be substantively 

unconscionable. Zuver v. Airtouch Commc'ns, Inc., 153 Wn.2d 293,314-

15, 103 P.3d 753 (2004). This alone makes the Order compelling 

arbitration reversible legal error. 

As discussed below, Judge Benton also erroneously gave Judge 

Oishi's order preclusive effect on unconscionability. However, Judge 

Benton made no findings, and her legal conclusions are flatly erroneous. 

Turner asks this Court to reverse Judge Benton's Order compelling 

arbitration, and conclude as a matter of law, the arbitration clause is 

substantively or procedurally unconscionable. 

22 She attempted to demonstrate this without the benefit of discovery and evidence which 
was entirely in Vulcan' s possession and control. While the factual reasons the arbitration 
clause was unconscionable overlap with the reasons the Release was unenforceable, their 
enforceability presents distinct legal issues, as Judge Heller recognized, CP 3591 , and he 
was troubled that other Vulcan employees had defeated a similar dispositive motion on 
the Release. Id. , CP 3196. The arbitrator also understood there were " [d]isputes of fact 
and credibility as to the circumstances involved in signing the Agreement". CP 3090, 
3586. 
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C. The Arbitration Clause Is Substantively And Procedurally 
Unconscionable. 

Either substantive or procedural unconscionability is enough to 

void a contract. Hill, 179 Wn.2d at 55 (citing Adler, 153 Wn.2d at 347). 

Here, the arbitration clause in the GBA is both.23 

1. Substantive Unconscionability. "[A] term is substantively 

unconscionable where it is overly or monstrously harsh, is one-sided, 

overly harsh, shocks the conscience, or is exceedingly calloused." Hill, at 

55 (quoting Gandee v. LDL Freedom Enters., Inc., 176 Wn.2d 598, 603, 

293 P.3d 1197 (2013)). "A provision in an arbitration agreement may be 

substantively unconscionable if it effectively undermines an employee's 

ability to vindicate his statutory rights." Walters v. A.A.A. Waterproofing, 

Inc., 151 Wn. App. 316, 321,211 P.3d 454 (2009) (citing Adler, at 355); 

Hill, at 55-58 (substantively unconscionable terms pervaded arbitration 

agreement, requiring its invalidation); Gandee, at 604-08 (same, including 

"loser pays" attorney fees). 

The arbitration provision, as applied by the arbitrator, has three 

provisions that are substantively unconscionable: (a) the confidentiality 

23 See Marissa Dawn Lawson, Judicial Economy at What Cost? An Argument for 
Finding Binding Arbitration Clauses Prima Facie Unconscionable, 23 Rev.Litig. 463, 
465 (2004) (proposing that courts hold binding arbitration clauses prima facie 
unconscionable). 
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provision, (b) the "loser pays" provision (incorporated into the GBA via 

the EIPA),24and (c) the unilateral right granted to Vulcan only, to escape 

arbitration and to seek relief from state or federal court. 

(a) Confidentiality Provisions Are Substantively 

Unconscionable. The Washington Supreme Court held in 2004, well 

before Turner began working at Vulcan, that a confidentiality provision 

such as the one in the GBA's arbitration clause is substantively 

unconscionable. Zuver, at 314-15. In an individual statutory context (such 

as employment), a confidentiality provision "undernlines an employee's 

confidence in the fairness and honesty of the arbitration provision and 

thus, potentially discourages that employee from pursuing a valid 

discrimination claim." Zuver, at 315. " '[I]n the context of individual 

statutory claims, a lack of public disclosure may systematically favor 

companies over individuals.'" Id at 314 (citation omitted). 

The effect of the provision here benefits only Airtouch. As written, 
the provision hampers an employee's ability to prove a pattern of 
discrimination or to take advantage of findings in past arbitrations. 

Id at 315. Four years later, in McKee, the Court confirmed: 

A confidentiality clause in a contract of adhesion is a one­
sided provision designed to disadvantage claimants and may 
even help conceal consumer fraud. Confidentiality 

24 It was not until after the court proceedings compelling arbitration that Vulcan argued 
the EIP A entitled it to attorney fees, and convinced the arbitrator to read the EIPA' s loser 
pays fees clause into the GBA's arbitration agreement. See CP 262-64 (requesting fees 
under CR 11 and RCW 4.84.185). 
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unreasonably favors repeat players such as AT&T .... Secrecy 
conceals any patterns of illegal or abusive practices. It hampers 
plaintiffs in learning about potentially meritorious claims and 
serves no purpose other than to tilt the scales in favor of 
AT&T . .. . It ensures that AT&T will "accumulate[] a wealth of 
knowledge" about arbitrators, legal issues, and tactics. ... 
Meanwhile, consumers are prevented from sharing discovery, 
fact patterns, or even work product, such as briefing, forcing 
them to reinvent the wheel in each and every claim, no matter 
how similar. 

Washington has a strong policy that justice should be 
administered openly and publicly .... Under our constitution, 
"U]ustice in all cases shall be administered openly." CONST. 
art. I, § 10. Secrecy breeds mistrust and, potentially, misuse of 
power. ... We hold that the confidentiality provision before us 
is substantively unconscionable. 

Id, 164 Wn.2d at 398-99 (citations omitted.) See also In re Checking 

Account Overdraft Litig., 718 F. Supp. 2d 1352, 1359 (S.D. Fla. 2010) 

(following Zuver).25 

(b) Loser Pays Clauses Are Substantively Unconscionable. 

Judge Heller commented that this Court in Walters and the Washington 

Supreme Court in Gandee held unconscionable "loser pays" provisions 

that were "substantially similar, if not identical" to the one in the GBA. 

CP 3595, App. G (citing Walters, 151 Wn. App. at 324-25; Gandee, 176 

Wn.2d at 606).26 

25 "Defendant's one-sided access to infonnation would similarly discourage a plaintiff 
from bringing a suit. KeyBank would have the benefit of knowing what happened in past 
arbitrations while Plaintiff would not. ... Even if future plaintiffs could learn the outcome 
of this arbitration, Plaintiff would still be denied infonnation regarding previous 
arbitrations .. .. " 
26 In Adler, the Court stated the arbitration clause's mandatory "loser pays" provision 
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Because the "loser pays" provision serves to benefit only 
Freedom and, contrary to the legislature's intent, effectively 
chills Gandee's ability to bring suit under the CPA, it is one­
sided and overly harsh. Therefore, we hold it to be 
substantively unconscionable. 

Gandee, at 606 (citing Adler, at 354-55, Walters, at 316). In Brown, the 

Washington Supreme Court similarly ruled a loser pays provision 

unconscionable: 

In Walters, [this Court] held that mandatory fee shifting 
provisions in arbitration agreements are unconscionable where 
the Washington Minimum Wage Act provides that only a 
prevailing employee would be entitled to recover costs and 
fees. The risk of having to pay the employer's expenses and 
fees was a significant deterrent to employees contemplating 
initiating an action to vindicate their rights .... 

Mandatory fee shifting provisions in arbitration agreements 
are substantively unconscionable where the Washington 
Minimum Wage Act provides that only a prevailing employee 
would be entitled to recover costs and fees. We find the fee 
shifting provision substantively unconscionable. 

Id at 274-75 (citing Walters, at 321-22). This was true even though not 

all plaintiffs claims were under the Washington Minimum Wage Act, and 

though the agreement provided California law applied. As with the 

confidentiality provision, it is a straightforward application of law to hold 

Vulcan's EIPA loser pays provision, read into the GBA's arbitration 

clause, is substantively unconscionable. 

was substantively unconscionable because it undennined an employee's statutory right to 
an award of attorney fees upon prevailing. Adler, at 354-55. 
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(c) Unilateral Litigation Option Clauses Are Substantively 

Unconscionable. The arbitration provision's option for Vulcan only "to 

seek emergency injunctive relief in court" is also substantively 

unconscionable because it is "so 'one-sided and 'overly harsh' as to render 

it unconscionable." Zuver, 153 Wn.2d at 318-19 & n.18; 27 Hill, 179 

Wn.2d at 55-56?8 Vulcan argued to the superior court that this unilateral 

right was meaningless because employees also had such a right. The Court 

in Hill rejected a similar argument that the challenged provision was "not 

really a limitation." Id at 56 nA. Ifthe provision is bilateral, the employer 

drafting it should explicitly say so. Here, Vulcan, does not.29 

(d) Conclusion. The Court should reverse the order compelling 

arbitration and hold, as a straightforward matter of Washington law, that 

the confidentiality, loser pays, and unilateral injunctive relief clauses are 

substantively unconscionable, and render the arbitration clause 

unenforceable. These terms pervade the arbitration clause. Severing them 

would significantly alter the tone of the arbitration clause and the nature of 

27 (Unilateral remedies limitation provision in arbitration agreement was substantively 
unconscionable because it "blatantly and excessively favors the employer in that it allows 
the employer alone access to a significant legal recourse".) 
28 (Time limitation on back pay damages was unconscionable "in that it unfairly favors 
[employer] by significantly curbing what an employee could recover against [employer] 
compared to what the employee could recover under a statutory wage and hour claim".) 
29 If Vulcan intended that the agreement give or recognize that employees such a right 
but did not draft the provision bilaterally, then it is also procedurally unconscionable. 
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the arbitration Vulcan contemplated in drafting it. The entire arbitration 

clause must be invalidated. Hill, at 58; Gandee, at 607. 

2. Procedural Unconscionability. 

"The procedural element concerns the manner in which the 
contract was negotiated, focusing on oppression or surprise." 
... "Procedural unconscionability has been described as the 
lack of a meaningful choice, considering all the circumstances 
surrounding the transaction including [t]he manner in which 
the contract was entered, whether each party had a reasonable 
opportunity to understand the terms of the contract, and 
whether the important terms [were] hidden in a maze of fine 
print." 

Gorden v. Lloyd Ward & Associates, P.e., 180 Wn. App. 552, 563, 323 

P.3d 1074 (2014) (citations omitted). In Gorden, debtors signed an 

agreement containing an attorney retainer agreement with an arbitration 

clause which provided, among other things, that venue was in Texas under 

Texas law. Despite an attorney-client relationship, the debtors were never 

informed the consequences of agreeing to arbitration. In Brown, the 

arbitration agreement was procedurally unconscionable because it was 

ambiguous concerning which set of AAA rules applied. Id., 178 Wn.2d at 

In this case, Vulcan never gave Turner a meaningful choice 

whether or not to agree to arbitration (not to mention paying Vulcan's 

30 Much like Vulcan has changed positions on arguments and who pays fees, the 
defendant in Brown "changed its position several times regarding which set of AAA rules 
is appropriate. This further supports [plaintiffs'] argument that the ambiguity in the 
arbitration agreement has resulted in procedural surprise." Id at 268. 
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attorney fees in the event that she lost in arbitration, hidden in the EIPA). 

The preprinted, take-it-or-Ieave-it agreement states: "You are entitled to 

seek the advice of your own counsel before executing this agreement." 

CP 282. That was an intentionally false statement given the 24-hour 

turnaround. The evidence Turner presented, and more evidence revealed 

in the other EP team members' cases, showed the entire team would lose 

their jobs if they did not sign the GBA "urgently". CP 3212-16. 

Every other aspect of the "agreement" was similarly unbalanced. 

Vulcan had a battery of attorneys and Human Resources personnel, 

including Laura Macdonald, reviewing and proposing the document while 

Turner had no such option. E.g., CP 3212-16. Vulcan managers and 

lawyers are highly-educated professionals. Turner was a bodyguard 

facing loss of her job if she did not sign in 24 hours. But the court did not 

consider any of this and never actually resolved Turner's procedural 

unconscionability claim. 

Moreover, the arbitration clause was procedurally unconscionable 

because there was no consideration. Labriola v. Pollard Group, Inc., 152 

Wn.2d 828, 834, 100 P.3d 791 (2004) (non-competition agreement 

imposed after employment commenced was unenforceable unless 

supported by consideration other than continued employment). The only 

evidence in the record is from Macdonald that the guaranteed bonus was 
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for the Release of Claims. No one at Vulcan testified that any portion of 

the bonus was consideration for agreeing to arbitration. All the witnesses 

with knowledge of the origins of the GBA bonus amounts, as well as any 

evidence that same amount was for agreeing to arbitration, are within 

Vulcan's control. 

For all these procedural surpnses, oppreSSIOn, and lack of 

meaningful opportunity, the arbitration clause should be held procedurally 

unconscionable as a matter of law. 

D. Enforcement Of The Arbitration Agreement Violates Turner's 
Constitutional Right To A Jury Trial. 

In Adler v. Fred Lind Manor, 153 Wn.2d 331, 360-61 (2004), the 

Court recognized that "by knowingly and voluntarily agreeing to 

arbitration, a party implicitly waives his right to a jury trial by agreeing to 

an alternate forum, arbitration." But to waive the right to jury trial under 

article I, section 21 of the Washington Constitution in an agreement to 

arbitrate, the employee's consent must be knowing and voluntary. Id. In 

Adler, the parties disputed evidence regarding the employee's waiver, so 

the Court remanded. As in this case, the employee contended the 

employer's representative threatened to fire him if he refused to sign the 

arbitration agreement: 
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[D]isputes still remain about the manner in which Adler 
entered into the arbitration agreement with Fred Lind Manor. 
Consequently, we decline to hold here that Adler knowingly 
and voluntarily entered into the arbitration agreement with Fred 
Lind Manor. On remand, if the trial court concludes that Fred 
Lind Manor's representative threatened to fire him if he refused 
to sign the agreement despite the fact he raised concerns with 
its terms or indicated a lack of understanding, then the 
evidence here would not support Fred Lind Manor's claim that 
Adler knowingly and voluntarily agreed to arbitration, and thus 
implicitly waived his right to a jury trial. 

Id. at 361, 364. Here, even though Turner never had the opportunity to 

conduct discovery to prove she did not knowingly and voluntarily waive 

her right to a jury triat,31 the evidence that exists shows she was threatened 

with the "urgent" requirement to sign the GBA or lose her job, and had no 

meaningful choice other than sign, and no reasonable opportunity to 

understand the terms, consult an attorney, or learn the difference between 

arbitration and court. Upholding the arbitration clause would violate 

Turner's right to a jury trial on her claims. See, e.g., Mandatory Binding 

Arbitration and the Demise of the Seventh Amendment Right to A Jury 

Trial, 16 Ohio St. J. on Disp. Resol. 669, 733 (2001) ("when an arbitration 

clause is being used to deny persons the Seventh Amendment jury trial 

right they otherwise would have had, it is unconstitutional for courts to 

enforce such a clause.") 

31 The right to discovery too is constitutional, included in the right of open access to 
courts. Putman v. Wenatchee Valley Med. Ctr., 166 Wn.2d 974, 979, 216 P.3d 374 
(2009). Turner was not told and could not know the arbitration agreement would mean 
losing the right to discovery. 
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E. Delegation Of Court's Powers To Arbitrators Violates 
Separation Of Powers. 

Turner also contends the Legislature's adoption of the FAA 

governing employment arbitrations, with its extremely narrow judicial 

review, violates the separation of powers doctrine by delegating what 

should be court powers to a private individuals. The Washington Supreme 

Court and others have held certain types of arbitration unconstitutional 

when they violate a federal or state prohibition on private delegation. See, 

e.g., State ex reI. Everett Fire Fighters Local No. 350 v. Johnson, 46 

Wn.2d 114, 121, 278 P.2d 662 (1955) (municipal charter provlSlon 

requiring firefighter contract disputes to be arbitrated was an 

unconstitutional delegation of legislative authority).32 See also Putman v. 

Wenatchee Valley Med. etr., 166 Wn.2d 974, 980, 216 P.3d 374 (2009) 

("If the activity of one branch threatens the independence or integrity or 

invades the prerogatives of another, it violates the separation of powers"; 

internal citations omitted). 

32 Hays County Appraisal Dist. v. Mayo Kirby Springs, Inc., 903 S.W.2d 394, 397 (Tex. 
Ct. App. 1995) (invalidating use of mandatory binding arbitration to determine property 
taxes in part on separation of powers grounds); City of Sioux Falls v. Sioux Falls 
Firefighters Local 814, 234 N.W.2d 35, 37-38 (S.D. 1975) (a statute mandating 
arbitration of police and fIrefIghter labor disputes was unconstitutional delegation of 
legislative power). See generally Harold J. Krent, Fragmenting the Unitary Executive: 
Congressional Delegations of Administrative Authority Outside the Federal Government, 
85 Nw. U. L. Rev. 62, 64-65 (1990) (all private delegations are inconsistent with 
separation of powers doctrine). 
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F. The Order Compelling Arbitration in Turner IDid Not 
Preclude Claims Alleged In Turner IL 

Judge Benton's Order erroneously states that the claims in Turner 

II were barred by "res judicata and/or collateral estoppel". CP 3566. 

Both res judicata and collateral estoppel were never for the court; they are 

procedural matters for the arbitrator. Yakima Cnty. v. Yakima Cnty. Law 

Enforcement Officers Guild, 157 Wn. App. 304, 325-28, 237 P .3d 316 

(2010). But even if the court could decide these affirmative defenses, 33 

Vulcan had the burden of proving the requirement, common to both, that 

there was a prior final judgment on the merits. Pederson v. Potter, 103 

Wn. App. 62, 67, 11 P.3d 833 (2000) (res judicata "requires a final 

judgment on the merits."); State Farm, at 304 (collateral estoppel requires 

prior final judgment on merits; question is "always whether the party to be 

estopped had a full and fair opportunity to litigate the issue."). Judge 

Oishi's Order was not final. Turner voluntarily dismissed that action. She 

certainly never had a "full and fair opportunity" to litigate the gateway 

issue whether the arbitration agreement was unconscionable. 

This Court in Yakima County rejected a similar res judicata 

argument in proceedings involving an arbitration: "[e]ven if' the court 

could decide res judicata, id. at 330, the arbitrated claims on which the 

33 Jumamil v. Lakeside Casino, LLC, 179 Wn. App. 665, 680, 319 P.3d 868 (2014); 
CR 8(e); State Farm Mut. Auto. Ins. Co. v. Avery, 114 Wn. App. 299, 304, 57 P.3d 300 
(2002). 
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County sought preclusive effect against the Guild were not barred by the 

doctrine, in part because the deputy involved in the proceedings (later 

represented by the Guild) had voluntarily dismissed those claims: "The 

issues were not decided because Ms. Bartleson voluntarily dismissed that 

appeal in favor of filing the civil suit for discrimination." Id. at 328. The 

deputy's prior proceedings neither raised nor resolved the claims in the 

Guild's grievance. Id at 331. 

G. The Attorney Fees Award To Employer Vulcan Violates 
Public Policy. 

The arbitrator's fee award of $39,524 on remand is void against 

public policy because the contractual provision on which it is based (in the 

EIPA's Miscellaneous section) is substantively unconscionable and 

violates public policy, for all the reasons set forth above and in Judge 

Heller's Memorandum Opinion. 

In remanding the question of an alternative basis for fees,34 the 

court directed the arbitrator to "clarify whether she has already addressed 

Vulcan's alternative request for fees" "based on work performed in 

connection with" Vulcan's summary judgment motions to dismiss 

Turner's defamation claim and to enforce the Release portion of the GBA. 

CP 4067. On remand, the arbitrator granted Vulcan fees for that work 

34 The remand occurred in response to a request from Vulcan in its Notice of Presentation 
of its Proposed Order to Judge Heller. CP 4539-4565 . 
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based on the same EIP A loser pays provision, reasoning these fees were 

incurred in connection with non-statutory claims. CP 3986-87.35 This 

ruling, confirmed by the superior court, is contrary to all applicable law 

and should be vacated for the same reasons stated here and in the 

Memorandum Opinion. 36 The only difference is that, whereas Judge 

Heller ruled the arbitrator could not "carve out" an exception from the 

statutory prohibition against awarding fees to a prevailing employer 

(WLAD and wage laws) for moving to compel the employee to arbitrate, 

here the arbitrator carved out an exception for Vulcan's work on two 

partial summary judgment motions involving claims arising from Turner's 

employment with Vulcan. CP 3594-95. "The statute authorizing an award 

of attorney fees to a prevailing employee may not be superseded by an 

agreement between employee and employer to permit either prevailing 

party to recover attorney fees" because that would be substantively 

35 The arbitrator rejected Turner's objection that Vulcan could have presented evidence 
at the arbitration instead of bringing these unnecessary motions (see CP 3434-38), 
particularly without Turner present to defend against a fees provision not even in the 
arbitration clause. CP 3987. "In considering whether a fee is ' reasonable' the trial court 
must also consider whether those fees and expenses could have been avoided or were 
self-imposed." MacDonald v. Korum Ford, 80 Wn. App. 877, 891 , 912 P.2d 1052 
(1996). 
36 CP 3594. Judge Heller followed Gandee and Walters, and rejected Vulcan 's argument 
that Zuver allows a reciprocal "loser pays" provision in an employment arbitration. CP 
3596. Brown too distinguished Zuver (provision was permissive). As Judge Heller 
pointed out, Gandee eliminates any argument that Zuver approves a bilateral loser-pays 
provision: CP 3596-97; Gandee, at 606. Also in Zuver there was no evidence of the 
effect of the loser pays provision on the employee, CP 3597 (citing Zuver, at 319), 
whereas the award here resulted in a "daunting amount" offees imposed on Turner. Id. 
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unconscionable. 25 David K. DeWolf, Keller W. Allen, Darlene Barrier 

Caruso, Wash. Prac., Contract Law And Practice § 17:7 (2d ed. 2013) 

(discussing Brown ). Yet circumventing the employment and wage 

statutes' prohibition against fees to the employer is exactly what the 

arbitrator allowed on remand. 

Indeed, the few cases that Vulcan cited to the court for its theory 

that it could segregate work on defamation and enforceability of the 

Release have no bearing on this Washington statutory employment and 

wage lawsuit.37 In such actions, where" 'the plaintiffs claims for relief ... 

involve a common core of facts or [are] based on related legal theories,'" a 

lawsuit cannot be "'viewed as a series of discrete claims'" and, thus, the 

claims should not be segregated in determining an award of fees. Fiore v. 

PPG Indus., Inc., 169 Wn. App. 325, 352, 279 P.3d 972 (2012) (citations 

omitted); Pham v. City o/Seattle, Seattle City Light, 159 Wn.2d 527, 547, 

548 n.7, 151 P.3d 976 (2007); Hume v. Am. Disposal Co., 124 Wn.2d 656, 

673,880 P.2d 988 (1994). Indeed, in Brown, the Court refused to shift fees 

to a prevailing defendant though only "some of the underlying claims 

f[e]ll under the Washington Minimum Wage Act." Id at 274. 

In fact, Washington courts look to federal courts' interpretation of 

37 
CP 4543 . Boguch v. Landovere Corp., 153 Wn. App. 595, 224 P.3d 795 (2009) and 

Pearson v. Shubach, 52 Wn. App. 716, 723, 763 P.2d 834 (1988) did not involve 
statutory employment or wage claims, but segregation of contract versus tort claims. See 
also CP 3443-47 (no authority on "segregation"). 
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federal civil rights law, in particular that regarding recovery of fees for 

civil rights suits. Blair v. Washington State University, 108 Wn.2d 558, 

572, 740 P.2d 1379 (1987). This case is based entirely on Turner's 

employment at Vulcan. As Vulcan argued to Judge Benton, all allegations 

in the arbitration arose out of "a common nucleus of underlying facts, 

allegations, and claims". CP 2002.38 Vulcan is judicially estopped from 

making assertions of fact inconsistent with that position, which it took 

before Judge Oishi as well. See n. 26, supra. 

In ruling on Vulcan's summary judgment motion regarding the 

Release, the arbitrator relied on pleadings submitted by both parties in 

Turner I and Turner II "addressing the enforceability of the" GBA "both 

its arbitration provision and in its entirety." CP 2541-43. Her Order 

demonstrates the allegations in that motion arose out of the same statutory 

employment and wage claims. Id. 

The arbitrator's exception (confirmed by the court) for fees on the 

two summary judgment motions creates a dangerous loophole for 

employers like Vulcan, which the Court should firmly close. As the 

Washington Supreme Court stated in McKee, at 404, "[c]ourts will not be 

easily deceived by attempts to unilaterally strip away consumer 

protections and remedies by efforts to cloak the waiver of important rights 

38 See also CP 4030 (Benton: all claims considered related to Turner's employment), 

46 



under an arbitration clause." An award of fees to Respondent Vulcan for 

any of its efforts spent defending against any of Turner's claims in this 

case violates public policy because it chills employees from pursuing their 

statutory claims. The remaining fee award should be vacated. 

H. Turner Is Entitled To Her Attorney Fees For Prevailing In 
Overturning Fees Awarded To Vulcan. 

Turner prevailed in superior court in this statutory wage and 

employment case by obtaining the court's order vacating the arbitrator's 

attorney fees award to a prevailing employer, in violation of public policy. 

RCW 49.60.030(2) entitles Turner to her attorney fees for vacating the 

initial award in court. "As a general rule, fees incurred while litigating an 

entitlement to fees are recoverable under remedial statutes such as the 

WLAD." Johnson v. State, Dep't ojTransp., 177 Wn. App. 684, 695, 313 

P.3d 1197 (2013) (emphasis added),39 review denied, 179 Wn.2d 1025 

(2014). "A party who substantially prevails on appeal is entitled to an 

award for attorney fees on appeal." Collins v. Clark Cnty. Fire Dist. No.5, 

155 Wn. App. 48, 104-05, 231 P.3d 1211 (2010) (citing Day v. 

Santorsola, 118 Wn. App. 746, 770-71, 76 P.3d 1190 (2003)). 

A plaintiff in Washington employment cases "prevails" under the 

WLAD when she succeeds on any significant issue and achieves some 

benefit in bringing the suit. Blair, at 572 (citing Hensley v. Eckerhart, 461 

39 Citing, e.g., Fisher Props., Inc. v. Arden-Mayfair, Inc., 115 Wn.2d 364,378, 798 P.2d 
799 (1990); Steele v. Lundgren, 96 Wn. App. 773, 781, 982 P.2d 619 (1999). 
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U.S. 424, 433, 103 S.Ct. 1933 (1983)). As Judge Heller noted, status as a 

prevailing party is determined on the outcome of the case as a whole, 

including "matters decided after judgment on the merits". Jenkins by 

Jenkins v. State of Mo., 127 F.3d 709, 714 (8th Cir. 1997). The statute is 

construed broadly. Wheeler v. Catholic Archdiocese of Seattle, 124 

Wn.2d 634, 642-43, 880 P.2d 29 (1994); Blair, at 570. If neither party 

wholly prevails, "then the determination of who is a prevailing party 

depends upon who is the substantially prevailing party, and this question 

depends upon the extent of the relief afforded to the parties." Collins, at 

104-05 (quoting Day, at 770-71). "'[A] plaintiff prevails when actual 

relief on the merits of his claim materially alters the legal relationship 

between the parties by modifying the defendant's behavior in a way that 

directly benefits the plaintiff. '" Parmelee v. O'Neel, 168 Wn.2d 515, 522, 

229 P.3d 723 (2010) (citations omitted). Here, Vulcan obtained a small 

judgment of $5,696.63 without any defense from Turner, whereas Turner 

vacated an attorney fees award against her of about 20 times that amount, 

$113,325, against this forcefully-defended corporation. Turner's relief has 

materially altered the legal relationship between the parties, modified 

Vulcan's behavior in a way that directly benefits her, as well as employees 

involved in disputes with Vulcan in the future. Vulcan can never recover 

attorney fees for prevailing against its employees in these claims arising 

out of employment. "[I]n cases involving the law against discrimination, 
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heavy reliance on the degree of success may constitute an abuse of 

discretion." Steele, 96 Wn. App. at 784-85. Such a rule of proportionality 

would undermine the purpose of these remedial statutes, making it 

difficult if not impossible for employees to obtain redress from the courts. 

Id. Here, interpreting Vulcan to be the prevailing party would tum the 

statutory policy on its head, rewarding the employer for running the 

employee out of court as well as the arbitration and then pursuing her on a 

small claim. Turner, in contrast, is entitled to her attorney fees for 

prevailing in overturning the "daunting", "shocking" award of fees to 

Vulcan based on an unconscionable provision which violates public 

policy. Turner also seeks her attorney fees incurred in this appeal, under 

RAP 18.1, RCW 49.60 et seq" and RCW 49.46, 49.48, RCW 49.52, et 

seq. Collins, at 104-05. 

VI. CONCLUSION 

Vulcan presented agreements to Turner that it knew or should have 

known contained illegal provisions: The EIPA had an illegal loser pays 

provision, and the GBA contained an illegal confidentiality provision 

coupled with arbitration, placing judicial review out of reach, while 

reserving to itself the right to obtain judicial relief. One reason Vulcan 

does this is to intimidate employees' exercise of their rights under 

Washington employment law by telling them they may have to pay 
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Vulcan's bills-knowing that is false. Or Vulcan may intend to convince 

arbitrators that the loser pays "contract" trumps employee's rights. This 

error of law by an arbitrator is reviewable under such a high standard that 

it may not be vacated. Third, Vulcan could be loading up unconscionable 

provisions to use as bargaining chips in negotiating procedures that will 

remain permeated with unfairness. 

The last option is all the more dangerous when Vulcan, by revising 

its current EIPA arbitration provision, explicitly provides all decisions 

about procedural and substantive unconscionably are specifically reserved 

to the arbitrator. This practice undermines discrimination and wage laws 

protecting employees, as occurred here, and is contrary to public policy. 

The Order compelling arbitration should be reversed, the arbitration clause 

found substantively and procedurally unconscionable, and the matter sent 

to King County Superior Court for trial. The attorney fees award to 

Vulcan should be reversed, and Turner awarded her fees for prevailing in 

vacating Vulcan's fees and on appeal. 
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that the foregoing is true and correct. 

DATED at Seattle, Washington, this 15th day of September, 2014. 
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Ihlrla Moran 
Legal Assistant 
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VULCAN'" 

Dear Traci Turner; 

We are pleased to extend to you this offer to guatantee yOU! 2011 discretionary 
bonus, in exchange for-your agreement to waive any potential claims against 
Vulcan and its affiliates. If. aftc1'!cvic:wi:ng rhislcttcr, you would like to accept 
this ofter, please sihl11 and returnrhis letter to me at your "earliest convenience. 
Of course I wOuld be happy to di·\CU$s the det.ails or an·swer.any questiuns you 
might have as well. 

A. Guaranteed 2011 Bonus 

1n exchange for your waiver and release of any cl~ims as set forth below. 
Vulcatl will guarantee, on II one-time basis, your 2011 .Annual Bonus 
Opportunity at 125% of your 2011 annual bonus target, pro mted from your 
stal't.datc or the beginning of the year (whichever is more recent) through the. 
cnd of the year (yourllGuarantced B()nu~II). Traci, you arceligihle for a 
minimum bonus of $25,156 under this agreement. If your employment 
tenrunatcs for allY reason (including voluntary resignation) before December 
31, 2011, you will receive a prorated amount of your Guaranteed Bonus 
through the date your Vulcan employment· (,·"nds on the date bonuses would 
nOPDlllly be paid,You do not need to be cmplored by Vulcan on rhe day the 
bonuses are paid.ill order to receive the Guaranteed Hanus. Except a.s set forth 
above, the Gual;antecd Bonu .. "l will otherwise be payable pursuant to Vulcan's 
applicable bonus schedule and p.olicies. 

B. Full Release of Claims 

You hereby release and forever discharbrc (i) Vulcan, and each and c'Ircry 
affiliate (meaning any person or entity whkh controls, is controlled by, or is 
under common conrrol with Vulcan), ~lfld every sliareholuct:, member, partner, 
manager. directo.r.. officer, cmplo}'(,'e, contractor, agent, c()n~u] tan t, 
representative, administrator, fiduciary, attorney and benefit plan of \lulcan and 
any such affiliate> and (ii) (~vc1')' prcdecc~~or. successor, transferee anu as:-oign of 
each of the persons and entities described in this :lcntencc, from any and all 
claims, disputes and issues of any kind, known or unknown, that arose on or 
before the datt~ you signed this Agreement. Ibi~ release of claims, however, 
docs not extend to claim.'! that arise after you Sig11 this agreement. 
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C. Arbitration 

Any and aJJ claims, disputes, or other matters in controversy on any subject 
arising out of or rdated to this Agreement and your employment shall bc 
!'Iubject to confiti(}ntial arbitration; provided, however. that Vulcan shall have 
the righ4 upon irs clectiOl1, to seck emergency injunctive relief in court in aid of 
arbitration to prcsenre the status quo pending dcrennination of me merits in 
arbitration and venucand jurisdiction for any such injunctive action will exist 
exclusIvely in state and fcdenll courts in King County, Washington. Upon 
receipt of a demand for arbitration., the parties shall prompdy attempt to 
mutually agree on an arbitrator and, if mutual agreement cannot be made, an 
arbitrator shall be selected and any arbitration proccedinbt8 shall be conducf.cd 
in Scu.ttle, Washinh)!on in accordance with applicahle A;\!\ rules. Th<: award 
rendered by the arbitrator shall be final, and judgment may be entered upon it 
in accordance with applicable 1.1W 111 any COUT( having jurisdiction thert'of. 'J11C 
parties ~Uld the arhitratnr shan treat aU aspects of the arbitration m; ~trictly 
confidential a.nd flot subject to disclosure to any third party or entity, other 
tbatl to the partie8, the arbitrator and ~U1y administering agency. 

D. Confidentiality 

The terms oftms Agreement and your employment with Vulcan are intended 
to he confidentid, Except as :;;pccifically permitted by this Agt~eCtnenl, in 
response toa lawful subpoena, court order or governmental administrative 
request, or as othenvisc required by law. you have nOl and will not discuss with 
or communicate to any person or entity the tenus ofthi!-i Agreement. 

E. Appllcable Law 

This Agteemcnt \Vill be governed by the laws of the State of Washington, 
without regard to couflict of law principles. 

Pll'.asc carefully review this letter. I wuuld be happy to respond to any 
questions you might have. If you would like to accept this offer, please sig'n 
and datt! tlli~ letter and retum a copy to me at your carliest convenience, 
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F. Other Terms of Employment 

Except as provided in this Agreement, your other tCUllS of employment anti 
the agreements that govern your employment, 'inchlding your r':mploye(' 
Intellectual Property Agreement, shall remain in full force and effect. 

G. Other Terms 

You arc entitled to seek the advice of your own counsel before exccuringthis 
Agreement. 1£ you should seek such advice, remember that your attomey must 
al~o agree to be bound by the confidenti'llityprovisions of this Agreement. 

Thank you for your continued scrvictat Vulcan. 

Sincerely, 

Kathy Leodlcr 

AGREED and ACCEPTED this 1~ day of TII.1..7 2011: 
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Vulcan and Affiliates 

Employee Intellectual Property Agreement 

In e~change for my becoming e'mp!clyed:(or my employment being continued) by Vulcan Inc. 
andror any of its current oHulure Ilffiiiates {collecHvely 'Vulcan"}, and for any cash componsation 
for my services, I, the u,ndersigned employee, agree as follows for the benefit of Vulcan: 

1, Confidentiality. I agree that information or physical malerial that is not generally known or 
availabtA to the public to which I have been or will be 8:qlosed ass result 01 my being 
employed by Vulcan is conliden,lial information that belongs to Vulcan. This includes 
information dovelo~,d by me. a,IQne or with others, or en,trusted to Vulcan by others. J will 
hold Vulcan's confidential information in strict confidence"and not disclose or use il except 
-as-authorized by, Vulcan',andforVulcan'& benefit. It an)lpr'!8 trios to c~Hnpol.me to disclose 
'any of Vulcan'$' c()nfldei1tiilrinfomialkm; by subpoen3 oralherwise, I Yfill'iml')lediatelynotify 
V,*~an'so t~atYi.llca'";ritay·~~,ariy,'aellOris itdeems.necesllary to protect its interests~ My 
agreem!l,nlsj~p~g~~,ct V4.1~~t1~~ rionfi~ei'itial inforn,ation iIP~ly tioth while I' am employed by 
Vulcan 'lJI1daftel'm;,r'Q.~IRy,rr.~.tftii'\iu!b~n eods,riloardless:ofthe rea.son it ends. 

Vol~J8;~onf.d,enf~) ;nfPmrtl~l) iry9y'dElf!. Wl~houl'l;rr,i!t~~,~n,.:J~: VUlcan ,I~veil~lons .. ~as ' defined 
'below}, (bHtbO~ not~bo:~~, (Q}~fQrmati'lnr~!.~;r;i9;!o,; (i) fin.!lnqiill,~n.d: m~tketing , 
mattenl', (ij), in:iIOOti'riem·ma1t.~~, {iit}·t~M~rse,crQt1J,', (j~trl$!!~~f?h:a,,~ dev,~lopmQht; or, (v) 
Vulcan's e~p'~ye~'i tit'ld,(d}ir'lfoiTJi:atjon':abOlJ d:~atlr''AII~I'l~' hiS family, friends. business 
associa~8. buainaes:'o'r 'peri;oI\Qtj~te:lltS~a$99ts, or .. j:l,r;ilp~rtie8 , (iMC!U ding in!~r~s.~" assets or 
properties held ,in fi'oliffof lilfrl), add 'btistn~G'Qi'leohi'ije.9.linfo(m~rion rElf1ite~: tne.relo. • 

:1 undllfst$ll~ that~l:Iis~,!lgr:e~n(':4~1l:,,~L:I\ir1~ my righ1 t~u~e my own general k.nowledge 
'an(fexp~eriee.' w1i8itiet~6r.,n'o~~iti.ftd w~jt~~rrif),iC!v~ : ~t.Vp.I,~i OJ'll\y,r.lght to use ' 
:jn(O.rm~,~Il,~,~~Jo/~wp.!~m~g#\~r~Wy)tWoWf'f10::t~epoblicthro.i.Igh : niHtull,of my owo. put'l 
:ha\ie',thablJrdel't'.inan)'" di~p)itt!;:,cr:$~~~ng.~h·~flnfQrma1ion i~ no~ Vl)lc~n's confiCienlial . 
.:iritOrmation.' 

I un~erstand ((. Vl!~f8 'polloy nottoilllPr;Qperly ob18fn or' use confidentLal, proprietary,or 
!fades8crot i~ftlrrnatiCl)1 that'~lonGB',to 1h,irtf parti~8; including others whohavo emplo~ed or 
engaged ine'or who:'have,~nbustod, oonfldenilal,inlorm311on 10 mo, I will not 1J8efQr Vulcan's 

,beT/Brit Of disclose to Vulc,a.n confiOentjai, pfoprietllry:<;lf tra~e,secret inlOrlYllltion that belongs 
toothelll:, uoJEI$$I advise'Vuloan Ihatthe information belongs to a third party and both 'vulcan 
and the owners oUhe information O'oMent tp the qlsplo8ure,and use. 

2. !nr~#:ti~ns",~pY1dJi~'l!ridJ?~leitts; "Vulcan Qwns:'aJllnvenlillnslhat I'mak~, COnceiv~'" ' 
de~(()Pf,di;s.,i.?o~4!!ft.f~~1lJ p(aQii()o;:()rfliih a,tangible medium of exprossion, 8101\0 or vrith 
othens, ,(a.) ,during my ~pIOY.fT\enlby' Vu!eah,(ioc[udlng' past Brl1PloyrriantwithVu!ean. and 
wbether, Qr not c!\J(i(1g,~j1Iing hC\urs)or ib1 ifthe Invention r~S\lilS from any-work I performed 
for Vulcan or inVQfve8 ~he,~ ,pr~s~if!t!!n9~'~,f.VI,II(;an's',facili1ies; m.aterials, petsonnef or 
conlidentiallnf"(matfd!l,{~Jlectively.'~V,ulcb:":lnventipn.~"). , 

I will :promptly discIQ$(j to Vulcan, v.:i11 hold in tn.lstror Vulp,an'uole tle~efit,w!Il:~8si9nto , 
VuJoan and hfJl'eDj'do,iI$8igii fp VUICM all Yulpil/J lii"sntlonS"!l,n(i any rlgh~~ tha.t I (ll~y hl;lve or 
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acquire in such Vulcan Inventions, I will waive and hereby do waive nny moral rights I have or 
may have in Vulcan Inventions, Vulcan In~n lions shnll be considered "works made lor hire" 
to the fullest extent permitted by'law. 

I attaeh'hereto 8S Exhibit A a complele Ifst of an Inventions, if any, made or concewed or first 
reduced to practice by me, alone or jointly with others'prior 10 my employment relationship 
witllVulcan that are relevant· to Vulcan's business, and I represent and warrant that such list 
is complete. If no $uch list is attached to this Agreement, I represent that I have nO$uch 
Inventions at the time of signing this Agre~ment. If I use or incorp'orate an Invention in which I 
have B,n'interest and that is not otherwiso n Vulcan Invention into any Vulc.an Invention, I 
hereby grant ~o Vulcan a nQn-exclusive, fully. paid-up, perpetuill, world-wil;je license of my 
interel!1:.in such Invantion, to mak.e, use, lIell, offer for sale, import and sublicense, such 
Invention without r~strictl.on3 of any. Kind. 

"Inventionsll r:n~an8 ':di8c:overies.developments, concepts, ideas, mow;how, designs . 
imptovements.proceSlS,s, pr.o.~dores , ma~h.ines, prod~ct$, compos~ions Qfrilatter, formulas, 
'arg~iritltms" syaiems,·computBf. programs8nd t9r,:hn!qu~ClOipriginal : ..,..or.k!l Or!lu\ho~hip 

, ;ti!\dluding Intai:lm. work p,Qduot; .modifi08tionsand:d~r:I;".ativ& .. W:Q.~,.~ndelr!llm~· matters}. all 
D!~~.r\l~~~~j!8'61d~~riW:iriteni!ed by'the ,wor,a"I~'lient~n"'! apd $\11 re~rd~ . .md ·expr88&ion$ 
.,t~~reoJ~"'h eth.~r ·o.t:.notp~~ertatile,oopYrightablo :or'othElr'Wi$e leg~1y 'pro t~tablo. . . .. , . . 

lundritilnd CI1~t:thjS,,:~gr~((j~nt ·d~' I?~rapply.io {!:~t!nyen:W>~ ~,or wl1ic~.'nQ ·equ,pment; 
.. suppl~ai .facjlltfiui'; of1i8~ ,S.80ref..itifurmatioo;ofVulC·&r'I'was uted . apd'W";t~h'wa~. developed 
:~n~l)' on mypwl} t!m~, I!n~1:I'8 (~.rthe.ln~e".tion ;rel~I.~dir8otlfto · Vulc:an's business-or -
actual or demonstrablY. anticipated, (e.s8ar.ch or dev~lopment, or (6) the : 'nv~ntio~ results from 
~n)' wo.tk I per:fOrmed-:ror. VulCan: 

3. Ft.rrth.e.r.As!i!~~~;~~'II.er ~f;Afto!1ley • . I.'agr~e 10 perform,.durfngMd'After my employrn~nt 
wittf'V,uIC~lM!I.!I,~~t8: ~JJn:leq !'Ia_ge~~ ().r 'd~trabJt?:by' V~l?n.to permifand aS$\$tit, 'atits 

' 8Xpans8,ln,:~~nin'g\~Ad:e~f.9f.¢,!ng~~lte~II·!;e~ijta~ ~r:!jclyin~ri .. :tigJi~ :arid : ~tle .through·oul 
th8, woi'ld~In:VblCan:iilventior:t8, :Su~: ,ac~·.~~Yiflqtll~~i ~I.!!:~: ~d.f ijrj\ite~ '?i. !i'~ecution of 
'dOCument3:M1d . .aaIi~tDi\ce :C1t'cQopt!i'atiQt'I ii(legal ''p'r'9C~~.dj/'!98, .v1,l(~~ 'Il~all:h~~ f"!_.,control 
o';~r '*II :aj:ipliCaiiOnUot patents or. other rijQ~I . protecli~n"of the~a·:VUlcan, lnveniior8.II, .f,!r any 
(6:8$9Ai:1 ~ W;able·Qt..do no't perforin·tha actas,et forth herein, I hereby lr~evoc8bly designate 
'Vul~ ~~'~8 duly _If.tiioiiz.ed·officilrsand 8Qents as my agent8fl~ attorney-in-fllet to ex~cute 
illl\ff :1ilei·o.n,ny:btJh~1f ,*I'Iy. ~p'prlCationll' for patent& or other legal proteotion of Vulcan 
Inve~'Qns'anc! ' lo do an ottlf~(.:tawfu(act8 to. further th~ prosecutiOn and issuance of patents; 
copyright,and:Qthor regi~tre.tionsr~te~HqJ~l!ch Vuican Inventions. This power of attorney 
.sh81l not·b«;:affectsd QY m~ e.ubs.equ~nt rncl!-pacity. . 

4. Vl{iCIJn 'MateriB!~/ :A!rdo~rnenis and pi'~pe~y· lr.im'y-<WO "cUsto.dy 'Ot control relating to'I1lY 
.mptoyment ~r' V~I~~~ business; iil~lLi~inQ·wlthout'limitatibn aiiy 'doCLiin8i1t8 '~8t_contain 
Vul~', Qo"fi~e.!lti:81 iflfQrm(lJion; wiil be ah~ ·villl remaIn the sole.property·of Vul¢an: . I wili 
-saf~guard .. ut;.~d0.9tJ!'I)el)t8al)~ 'propertY,dl,J;ing my"emp.J~yment. wrth VulCari ilnd teturn such 
do(:u:inenta andp,roperiyio ViJlcan wh~. m)' ::onjp~oyt!'t~l'it.~~, or sooner if Vul~1ii1 reC!u~ts. 

6. Non:.rtUding:ofEmployees. ClJnsu~nf$'-lInd Oth.er l'arflu. Durfng~y employment' with 
Yulcan and {oi,·twelve (l2~ moriths8fler'/lly:cmploymentends, r8g~~le!ls 0; the reason it 
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ends, I will not directly or indirectly Golicil any employee or con~ultantto leave his or her 
employment or consultancy with Vulcan. This inGI~dea that I will not (a) disclose to &ny third 
party 1he name~. backgrounds or qualificatiQne or any Vulcan employees or consultants. or 
otherwise identify them as potential candidates.!or employment; (b) personally or throLlgh any 
other person approach, recruit or otherwise solicit-Vulcan employees or consultants to work 
for any other employer; or (0) participate in any pre-employment interviews with 'any person 
who was engaged by Vulcan U8n employee or consultant while I was employed by Vulqlf1, 
During my employment with Vulcan and for twelve (12) months after my employment ends, 
regardless of theresson, it ends, I will not soticit any licensor, licensee or customer of Vulcan 
thai is known to me,with'respect to,any business, producls or services that'sre competitive 
to the business, products.or servioo8 01 Vulcan or underdevelopment,as o(the da,te of 
termi!lstion ofmy-re'sti~n8hip witli· Vulcan, 

e. Publ!.ciiy;, No D(s~,rsg~t:or. Interference, I will,not be'involved in,theprepara,tioo 01 any 
:b.ook, ,arti~e. ~t9!Y; ,video'O;I'"fil1T\ about ~r. Allen" his family; ftifillds,' busineaa,:a~ocla.te& 'or 
:busi,NlS80r petaqnaJ inter.-fJS.f8. lirtd I. will no, give intep,le";;s:st)oulMr, Allen, hiii'.f*inilY. 
friend~"busine.9& ~!looiatee:Q1.:bu,~ine~ or p'er~OI')~1 i,.\~~f~~~: ,I wi!I,nOlClisPJr'age·,vulcim or 

,ilB 'buaiOesu 'oi'products ,'alldwal:nQt,int~ere ¥lith "",Iaan's re.ra~6nships wltt,ite Ci,.tiStollluri, 
:employees,vendor.8; bai'll(dl'lt o'(-others; l'wiJl nwdisparage Mr; Nlen, his 'f~ily, fr.un,dB, 
'b~siri~89Sociatea or"bu8ineS8:i:II:.per80naJlnter:esm:, Thesl!l':ag~eG!flenI8 apply both while I 
ari.,~pl~yed b.y Vtiloan'~n~:alter ml"employment by Vulcan ends.:rG9~rdleas of there~;;>nj~ 

;filnds., . , 

7~ OtherErnplQym~~'~II~,~p{~~dBY'V&J~n; .W~lIe:l.am en:p~~ed~r.Vuloanl will.not 
do work that ~p,tta.~ ~hor reillte~. to~ny ,of, Vulca,n's ~~t1vitie8~il,~,?~ 'firat, obtaining 
Vulcaf1's written p'ef!I1,I8$lon. Any qusii'less,opponunltl.esreJ,a~~to VUlcan's buslness.that I 
loaln, of or obtain ,while ~employ'ed, by Vulcan , (w~ether or not,during woriting:f1oure) belong to 
Vutcan"andlwill pUnlue:them otlly,forYulcan's:benefit., Befor~ r4.nd~ake'any wl;lrk ror ' 
myselfor Il11jflne:etse,dij~~' my lIfhployment by VulClU'i,that wilnnvolve 8ubject mait(Of, related 
,~~Vu!ea,n'$ 'a~ivltias.lwillJully,alScIo8e the ,proposed' w.?rk t~ .. V!1!pafl, 

8. Future ~~y'#Jhi1;~:~~plbym~,for. Vulcsn; If myrolflplo~~ot(lJlation$hip with Vul~n 
e~~ :~u('Vu(~:!l!~P.I~)'~ ;rn~~a~:jinpr., eft~U~~8'n:t~ ~~:a:Con.sul~~;1hen th~ :agreemc nt.$hall 

< app~, to; mY'~8!::~p'IoY~lI~~t'a):~>r~!lg~!11.e,ntJs) ~,I)~~ 146)" follow ,& :perlOd :Df ,a,year: Of 

:m'ore d!lring'~!QI\ :1' wQ'.n~itharif!mpllJya:;ln~,~:A!~gag¥.l ' I:IY,' Vulcan . . rf'l~i~, ,gr'een1eiit , 
t;ecbtneIJ aP.~lioable to'.!ll~onBultingtJ)l,tlQ,('18l\ip; t~~'ref!3ron~$intl)ll1 iLgreementtomy , 

"employment' btVulCah~haU be' treated, a&'IIPl'",opriate, as :rf)fernng:to' my consulting 
,relationship with Vulcan. ' 

g. No Gu~rBntee of Empl,!,y!r"en.~ '1 ~nderstand this a9r~'merit is riot a guaranti:ie of conlirjued 
amp,loyment. My~mplj)y'm~,t is Wmjnableat any time:byVulcan ermo, With or'w~hout 
cau36',or prior' notice. unl,e.s o',~erwi8e prov,~8d i~ a. written employment agreement. 

10_ No ConitiCiingAgreements. 1!lCTl not a party,to.,and during my elT1p~oyment wlthVulcan,.1 
wm not; enter:into,any ~gr","n'II!Il~; 8u,oh a~, c~rifidentiailty O,r f)on-competition agreemen~, 

,tliiltliniil ITIrabiiity to, p';rfonn my dUlioofor VUJ~. " , 
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I I. Misceflaneous. If I broach this agreement it will ealJ50 Vulcan irreparable harm. III breach 
or threaten to breach this agreement, Vulcan will be entitled to injunctive or other equitable 
relief as well a8 money damages. If I breach this agreement, I will hold in trust for Vulcan all 
in.come I receive as a'result of the violati(Jn. I consent 10 Vulcan notifying anyone to whom I 
may provide .,rvices·of the. existence and terms of tnis agreement. In a'ny lawsuit arising out 
of· or rel~jng. tq thi,s. agf~ement . or my employment. ir'!9Iuding. withoullimitatlon ~rising I(om 
any-allegec;ftortor 8ta~ulory violation, thep.(evlli!ing'Pll~y',$"~llrecover their'reasonable costs 
aildattorrieyv·fo.&S, including on appeal. This agreen'1enl shall be,go'vemed by the internal 
laws 'of the.iltafe:of Washi'ngton witho\Jt giving'effe~(tc;l.provil3ionslhOfeof r~hited:to choice 
oHaws or conflict of:lliws. Venue and iuri3diction of any law&uitinv~lVing this agreemsntor 
roy emp,loyment,shall exiSt exclusively in state and federal courts in~ing:CountYI Washington, 
unlea8Injunotive'~Jlefjs80i.l~ht:by'V1JJcanand, in ViJlcan's judgm'ant, may not be·effective 
unkls$ ol)i.~ed in.spme othet Ve~ue. If any part of thisagreemant iS'held to be 
unenfor~'e, it shaJl'~ot af{s9t:any other rwt. If al1Y-1~artofthis agreement is held to be 
uncnfor~tile 8~~ritsn, it shall bQ '~l\fo",e,d to the maximum Eixt~t.aJlowedby applicable 
law; My, obllgalio~\rnder tlli.s ,agt~m8,nt~uppl.emen, .~~ d()·noiTIffi~ 'Y~Mi:9bJi08tions I 
~V9 to'>V~~1 ~"cludfn~ w.ithout',limrt$~C!:~ ,,~~cjOr)t1~;I!lW of:,~l!/l~!~~; ~lli~,.~g.r.e~r.nent 
sfiaJIlbe enfo~kirll9Udle88 flf en}" :ClsllJIl:r:nay haV~~lnst YI!Jqan." ·1Ji,I~\~reern~I?.t, ~hall . 
. s.~ivjye ,tlie:tormln'atiOn of'my ,empIQ.Y!l'enl,)'iowev«tf I!ia~ " Th~:.~efof.:~)'·~r~.~ 0.1 this 
'~g~~e~tOr' ~.iIl1~:t''': enfofce';'Bny, ptoviSiiili ,¢,t6ia\·ligr:a~~t~1i8U.:~;~iv8.:8.fIy 'laJer 
'b,~~; T~,.:agrB~el'lt:i8 ~Indl":~i'ori rile:'myiJief($j S~eCi.llots, pe~al·ref.l.~.entativ&$. 
sllccessors 8J:Id asit;gn'.,:and beriafitiJ'Vulcan"atrQ'itl;~UCCIU~80hl J.nd assigns. This 
. igr.e:enl'e~t"is·' ~he final and 'colT!plete exprossion of my\ teement on., th&se' 8ubjects, and ~ay 
ba1lll'lend!)d (mly in writing. \ \ \\ . 

DATED this J~ .. Aay of' f4J01Mi4I:1 2010. i ; i: 
I 

Signature. 

Vulcan Inc. 

By: 
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Vulcan lric. 
505 Fifth Avenue South, Suite 900 
Seattle, WA 90'104 
Attn: General Counsel 

Exhibit A 

Prior Inv(lntions 

The followiog il! a complete lisl of all Inventions rel~l(ant, to .th"e,subject matter of my 
employmM! by Vulcan that have been made Qf concoiv~d or-fjJ~t(edu~d to practice by me, 
·alonst!r joIntly withother8. I represenl that such ·liat i8.~ompJete. . 

1n,tu '1kMI'--By:· ______________ _ 
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10 
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19 
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21 
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ReCEIVED 

Ocr 1 0 2011 

PERKINS COlE 

THE HONORABLE PATRICK O]SHl 
Noted for Consideration: October 5, 2011 

Oral Argument Requested 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

TRAC] TIJRNER, 

Plaintiff, 

v. 

VULCAN INC.; PAUL GARDNER 
ALLEN, JODY ALLEN,RAY 
COLLIVER, and LAURA MACDONALD 

Defendants. 

No. 11-2-32744-2 SEA 

[PROPOSED] ORDER GRANTING 
DEFENDANT VULCAN INC.'S MOTION 
TO COMPEL ARBITRATION AND TO 
STAY PROCEEDINGS 

THIS MATTER came regularly before the Court on Defendant Vulcan, Inco's Motion 

to Compel Arbitration and to Stay Proceedings. The Court considered the motion, the 

decJaratio~arry H. Schneider, Jr. and Nicole Stansfield in support of the lP0fu>n, 
1'J.,c. ~~ ~:r~ r..,....,.~ ;,,- s~/"or+ o-E ;t/41ffV1<<<~ /'~;4.~ 

plaintiff's responseYii=-aa;r, and Defendant's reply, ifaRy, and being fully advised, hereby: ~ 

ORDERS that Defendant's motion to compel arbitration is GRANTED. 

According1y, plaintiff is ordered to submit his claims to arbitration pursuant to the 

[PROPOSED] ORDER GRANTING 
DEFENDANT'S MTN TO COMPEL 
ARBITRATION - ] 
34S28~I02lLEGAL21803670 , I 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
21 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

) . 

arbitration provision set out in the parties' Guaranteed Bonus Agreement, attached as 

Exhibit B to the Stansfield Declaration. All further proceedings in this matter are stayed 

Wltil the completion of arbitration. 
ft.4ol-7I.. V~"'l!. -J-4e... C£J ~ r ~u :I""- e.. fJ I"';~# 6.s o-e.fuA..-b'" fLo 
~ ~rJo. "1;.; fW-01't's-- ~ c a ......,.,1I2-l a..J4~i'"~,,-- o...r Q.. oLJs;U~/~"e 
~71~ ...--.J.&) ,J-IL S~ ~e.~e... :144. ~o.t*u. iJlt-.l #<..4; /,~;'ta.;oI7 "-"~-L<:., 

DATED: this b -day of October, 2011. ~ G2..~ .. : 
Honorable Patrick Oishi 

Presented by: 
,P / e.cl.J . DJ-- $ c:.A..e.d..-...Le.J. ,,~,Sc..c.a &....z- ,Ie) ~ 

r<f!-t ~,..e. . ~...s o-f elf. S.6 a..-v:L /<J,..,q (.-1) ~Y. 
t- c:.1t S k. . -..I 

Is Harry H. Schneider, Jr. 
Harry H. Schneider, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 
Kevin]. Hamilton, WSBA No. 15648 
KHarnilton@perkinscoie.com 
Joseph M. McMman, WSBA No. 26527 
JMcMillan@perkinscoie.com 
Perkins Cole LLP 
1201 Third Avenue, Suite 4800 
Seattle, WA 98101-3099 
Telephone: 206.359.8000 
Facsimile: 206.35~.9000 

Perkins Cole LLI' 

[PROPOSED] ORDER GRANTING 
I DEFENDANT'S MTN TO COMPEL 

ARBITRATION - 2 

120) Third Avenue, Suite 4800 
Seattle, WA 98)01·3099 

Phone: 206.359.8000 
Fax: 206.359.9000 
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2 
3 
4 
5 
6 
7 
R 

12 
13 
14 
15 
16 
17 
18 

L.L. 

23 
24 
25 
26 
27 
28 
~i\ 

33 
34 
35 
36 
37 
38 
39 

-- .. ----

- _- -. 11 __ 

JUN 82fJ12 

, SU'PiBRi!OIR COUJ:lU a..ElPl:''' 
JO~ SGHOOBJE'l1I 
~ 

-1"1lU1ecr IVI L. J.VH1) £,,~, £"v 1 ~ 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

--

v. 

VULCAN INC., PAUL ALLEN, JODY 
ALLEN, RAY COLLIVER, and LAURA 
MACDONALD 

tF:E¥ISt3F1PROF@SHQ.] ORDER 
COMPELLING PLAINTIFF TO 
ARBITRATE CLAIMS AND STAYING 
PROCEEDINGS 

THIS MATTER, having originally come before the Court on AprilS, 2012, at which 

time the Court heard oral argument on various motions brought by Plaintiff Turner and 

Defendants Vulcan, Colliver and Macdonald; 

-.- - " " -- - I-- ...... 

-

't";) 

44 
45 
46 
47 

.. _ ..... . -

Turner's Motion for Relief From Order Compelling Arbitration (CR 60), RESERVED its 

ruling on Defendants' Motion to Dismiss, and ORDERED the parties to submit additional 

{ .AIMSANV:S"1AYINU.p.R JCFI-i .• 1NU~ I 
34528-0 I O2ILEGAL23723742. 1 
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====-
1 briefing on me ISSue or wnetner the Plamtlu:s tlve :If 11uon~ clauns are SUbject to 

3 mandatory arbitration vis-A-vis a mandatory provision In an underlymg 

5 ..auplvJIl1<':;u~ contract; 

7 AND THE COURT HAVING RECEIVED AND CONSIDERED the supplemental 
0 

briefing of the pi1ll..l~ 
_, . .:I. 

9 
10 

1 Vu1can n, .J:>. ..2. SuuuJPmfmt::ll Brief . Arbitrabilitv of Pl::l inti ff<:' 11 

12 
'0 ....... " ..... "' ... (",1"""...., f;l .. £1l\Jf"n: 0 ')(11') tnnpfh .. r ul;th ... :. 'eT n"f'l",.",t;nnC! <>n£1 nnL"f. 

14 .. - L' 
.~ 

16 .., 'Dl~:. :aI~ Cl . ._' • 1 ...... ,.,,~ ~~ n --"'- -, 'T"l~,,~ T~~ 'n 11. 6 . 
., 

18 
~ ~. ,- .. .. ~ ..2 

LT -J -~ -.-.- .= 

20 
:t.l v .... -v~-,,_,·_ 
22 

~ 
23 .:). VUlcan 118' -r wr : :; >:)'-.or .onl;;IOn 

"I. 

25 Arbitrability ofRemainine Claims, filed May 21 2012, mgemerwith supporting 

27 Declarations and Ollt-vl·"Ll1LC authnritip.~ 
_u 

4. Plaintiffs Response Brief, filed May 21, 2012, together with supporting 29 

31 Declarations and out-of-state authorities. 
J~ 

5. O},lo;;lltuQ Brief of Defendants Colliver and Macdonald Regarding 11. 6. 
.:I. 

33 .~ 

34 
A·:L' '\11. of CJaim~. filed Mav 9. 2012. tnap.tnp.r with "lan • " ':I., 

36 
~ » r1;"n "R";",f' ..... f'n .. f'Pn£1<l",t", r' ..... lH .. ,_ ",,,£11\Jf. . ..2 > lrl » • ,a .... 

38 ..... . A .-l'I"" .: J::, . ..2 "'If ,"1 ..,1\1.., 

40 
"+. 

42 ..... .. , ~ ... , .~ .. ~., 

TJ 

44 

~~ 
• -eo> .. ~ ~-. '.~-, 

47 
---- -'. . "'".......... ,.~-. 

~VISEDPROPOSEDJORDER 1201 Third Avenue, Suite 4800 
\"V1VU'J:,,L,Lll"1U r Lf\,.ll"l Ill' l' 1 V ~ll.tV\.J l:. 

";h~~~: '206.359.800'0 7 

("IT AT1\A'~ AlI..Tn ~TAVThTf.!l>>>"" ,T~~ ') 

34528.()IIl2f[J'ClA?,n3742.1 
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'" . 
. . ' 

• 

2 
3 
4 
5 

'6 
7 
8 

12 
13 
14 
15 
16 
17 
18 

L."L. 

23 
24 
25 
26 
27 
28 
.,,' 

33 
34 
35 
36 
37 
38 
39 

~~ 

44 
45 
46 
47 

Order On Parties' Motions Argued AprilS, 2012, Plaintiffs claims in this matter ("Turner 

IF') that were previously asserted in King County Superior Court Case No. 11-2-32744-2 

SEA ("Turner 1") are hereby DISMISSED, on the grounds that those claims have already 

arbitration now underway involving Plaintiff Turner and Defendant Vulcan: 

2.1 Gender Discrimination 

2.2 Hostile Work Environment 

2.5 Defamation 

3. Vulcan's Motion to Dismiss Plaintiffs remaining claims in this matter is 

GRANTED on the grounds of res judicata and/or collateral estoppel and on the basis that the 

,,"";ttAn ;<1 ~{'\t nT{'\("p(ll1T",lh, {'\T <!nncl",nt;vp!lv"n('{'\n<!('.;nnSlhl", or _+1.. :wise 

PREJTmTCF, to their resolntion m the same AAA ar 

PlaintiffTumer and Defendant Vulcan: 

3.1 Sexual Orientation Discrimination 

3.2 Age Discrimination 

3.5 Willful Withholding of Wages 

CLAIM IS ANlJ ;:;lAYlNv J:'KUCKI"': NVIS· j 
34528-0102ILEGAL2'3723742.1 
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4 
5 
6 
7 
R 

12 
13 
14 
15 
16 
17 
18 

:t.:t. 
23 
24 
25 
26 
27 
28 
,o." 

33 
34 
35 
36 
37 
38 
39 

Lt.) 

44 
45 
46 
47 

her employment with Vulcan to binding arbitration pursuant to the written agreement of the 

parties in the Guaranteed Bonus Agreement containing an arbitration clause. 

5. All further proceedings in this matter are STAYED until completion of 

DATED: this~dayof _tk.J2. "",12. 

Pres~ted by: 

Harry H. n _1_ -' _, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 
Kevin J. Hamilton, WSBA No. 15648 
KHamilton@perkinscoie.com 
Jos~h M. McMillan, WSBA No. 26527 
ru~Mm: r.:\. 1 ~- l'(\1'n 

CoT;LLP 

.. ill'!' ZUfU59.9UUU 

Attorneys for Defendants 
Vulcan Inc., Paul Allen, and Jody Allen 

-

( :I.AI MS ANlJ ;STA Y lNUYKU(.; 1"'. 1-'- .Nlii:) - 4 

34S28'()]02ILEGAL23723742.1 
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Emplt;iye~lhlEiH~ctual Property AS, n€Jnt 
Pil9Ed Qf? 

VULCAN ,~. 

Vufc:a.n·an:d Affjfiatc$ 
EiTiployeeHhlt'eUe.cluaIProperty Agreement 

. ltl ,~xclwl'Ise· f9~:. ir'!X '\::>pC6inii1~t (:"ri:iploy~d (~rmY !ijTipfo>:rn~llfbe.l\'ig. 9Qf1~i:1I~ecJ),by Vulcan.lnc; 
~!1di9i, ~y p{it&ou~rento.r fQtur$afflti~tes (<;ofh;Qlive(y"VQlp~~!'», ~ndfp.r. aI1Y cal')ncp.mp.ensatlon 
f9rmy.~etYiQes.·:li.the u.ncl~rsjgl')ecleml?loy.e,~. a9r.€leas;folfo'1's for th~ b.~n~rrtof Vuk:an: 

.l.,C:Olrfl.pen,11a/.ify.;I>agr:e.e thatinfOI'fi~ati9noq~hy~i¢C1i: ~E!~ Jh~tjs, not geMrajlyknowrtor 
'av.~il~pl~·10~e .P\lblb~ to wi1Jbhthe.\'~ b~en!')rwjllb~. lJxpose.dS:$ '£1 re$vitof roy.be-Ing 
,employad liIYVuleanJs.cbnttientiaOnformation thatbelOog~ to Vtilcan. This includes 
inf6trhtJtiOh:ci.e\'reiloped by me; alone or with bthers,or entntsted to Vulcan by others. I will 
held Vuloan'sGoofideritii:tf IbfoiTi1ationin strr0f06niideiicetancJ · i)!;>tqi~6Iose Or.llSElit Etxcept 

'as: ~iJ}ho&eq !?y Vi;iI'ean 'ah9Jor VuJcanfs · beriefitlfal;iY.oo~~tti~s ·to, c9mp.e.I .meto:discipse 
~iiy 01 VQ)ci~ri·$. ®r\Ugeri.~ia.lri)fon:n~tiof;i. by'~.ubpoenl'lGl.rothetWi$e. I: wlllimm~iatefynotify 
V~lcM '~ ih£UV~lc$:liilay taRe any aotio!'lstJ ci~qI.~ . n~c:~.ssarY toprotec.titsintere.sts. My 
as(e,~iYI~nis.t() PtO~e.ot VuJcan's'cofl!idepfial i.nformatiol:l. apptyJJpt.~ ''h.:tii)e I·am.employed by 
V.l .. dc"n,. ·a.f!9.aft~r mY ~rnp!()ym~f.lt py".r uICane(ld~\; ,regar~HElsBo~-thereaS0n it ~nds. 

Vulcan~ .cl!>r.ifidenfjaJ ihforrru;llion iflctudl?s, .without Ifmita1iRn,(a} VulpaJl Inventions (asdetined 
'~~Jq~i', :(bf~~Qr~tl'.ryno~ebooks, ;(cf inf0~ation ~effi.ti,,;g . 10:, (i~ : rt.ngn.piar al1d mfltkeiing 
m!!ttars, {iU:JnVc.§!stme~~ · {l)~lte.rs, : (iii}.iradG :s~cf~ts, ,~i~}J~search ·and .deve[opmel') I, or (v) 
.volcan'a/e~PlQyf]efh{q)informfJ;t~Q/'l .ab¢utVu.ICan's.affilia.t4¥s 'or the'ra$$~tlror properties, and 
(tl ti1formiltioniib6ul PalJl AIIel'l;hlsfarnily, frienda, bt:lsiMess · assoGlateS.buslriCssorp~rsonal 
interests; assetsorf:5i'Qpei:fies [.ncludmgiriterests. 'as~ets or (Xopertfe& heJd:iil trust forhirr) or 
b~nEtficlilt!y.oWi:ted-~Y ~him)!~qd,;b!.!~i~~!?S Qr. J~choiqar il)foti'o~rqi1:t:ew.t~d theretb. .. 

I;Ohd~r.!>.i~nd:11.11'lt: 1!li~ :'agreem!TInt :Qge$t'l9t lima. myrjght,to l.IS'e· ·rnYQWfl9~fn~n,jil<l)owJedge : 
ancle~e.dWic'e~ .Wl'ielher<irnoLgain.ad whlle,emp[(>yedi'QyVuloan,ormy c.ight tt)' u~ 
infqfrry~tio;)n· that lsAr·b99\'me8:·,geneiajlVk~oWl'lt9· thit p'~b)iq" ~i9~gh :f.lO Ja,ul! of:. my own, but I 
f,~y.e · the. burden :in"ElnY:QiSPUlE!' of .~h9W[f\gihat ij'J'b(m!;tior.(~1'I9t< V~/c~!1'sGQl'lfid~r:ltial 
ii:'Jf~l1TJatlon, 

"undet&tcindilois .vulcan's p6lic:(tiOttO'impr.q(iarlj. oBtain orOsecbnfide£'ltiaJ, proprietary or 
'1radaseaefthfortnatiori· tbatbelcirl~st0 thkdpartli.:is:,inoludiri£loOii3i'S whl') have employed or 
en:g'age:d.'tn.e 6t~who bavo,·:enfi:usted cOllfidentiBJinfCmnation to rne; l:willnot cise lorVulcan's 
oene'fit'or ~js(jtose t~ V.uIC.~ncOnfid~0W~!, propriei'cl,y or,'tr.ade$eeret inforl'l1atlon .I!:lat.belongs 
!o 'oin~i'$'t ui1l'ei$sl.a,q\rise 'lqf:CM l hat Ih,6 inf()rma~9!}pt:!kmgs. .to~ tr.ird party and b,9th V~lcan 

.. ~I'\t;J ·ih13Qw~ars,·of !b~'lofp~mation ;COAS9,nH9 th.., d.j$¢iQ~!;JrE!'. ~n(r~$.t;I. 

\2~ .Inventions;. C()pyr!g!!is .8rJciPatents; V.ulcan;oWris alflnveMions that r make .. cOr.fc:d~~, 
d~veJbp;di$t;O~f:,redl,J_c~ fQpt:Ii..cti¢e :or: fIx in .a tCl.r:1iii6.1!;1 '.m.!idiumof.exp'(~sS:10(.},albrie or with 
Qther$, (a).;dunlis/my··emplo.yM~nt ·by V~il~ai'l {incl~ding past. employment with'V(Jlcan, and 

'Y{betl't~r()rf\otqurir)g~ :wo.*ing·.hours} or (b). if tha hwentiOrirssu!ts.frdm any work Jperlormed 
forv"t."ean·;o(jlWolve~ thcu~' 'e>r.aasistan.ce 6f V:0Ican.'e faciliiie.s; rhater.ials, personnel or 
CPf:lfide.t.l1ial:.il1iQl1'l:'lailO.o (c~tecfi\'elyt llVolcanlhVehtidtrlih} . 

CONFIDENTIAL Page 3200 

5b~·Fiii:h·Av. S .SUil .. 900 

:Seal1Jo;WA .. 0:81 04 

~063422:000 Tel 
20Ei.3423000 Fill' 

,yO ~ : leA " .. '. e 0 :M 

VULCAN-KL 002201 

Appendix E 



Employ~ iotellectua1f?r()per.ty' ,..,~re~m0nt 
Pagi;! ~.Of '7 

r will,J:)rp-mpt1y ql$qlo~~t(iV uI,C<in!;wilihold . intrust fo(VuIQEln's'$oIE)bemefit, will assign tp 
VUlciiln:a:ndhsfebyd6 a$Sign to ViJLcan aflVulcan.ll1~ntii:5nsand·anyrlgtlt9th~tJmay h~ve or 
acquire In '!!uchVUl~ati ItlVimti.otJs;, I willwa;\iEiMdhetebY:do.'wal\16,anymCital dghtsl have. Cir 

maina\l~.in Vulcah Inventions, VulcanlrlV:et1tkms~ballb~:considerEld"w.(jrk~ rn~qe for hire." 
to iij~; ~!I~~t:e~tiill)Lper.rnittgc! by I~rw . 

I' $Jt~oh:hl""Ei,~(} .as E.xhiqjj A~ ,cofl1lplete. fi~f.ofa:U fnventions, ,ij ,anYI mads'or 'conceive.:t .~tfirsr 
J:educa¢.1i?lPta¢~ic~.byme. ;slqneorjoiRtiy with '.Qtherspri~r 10 my emplo:y!"ent Jel~tjonship 

'. with :V1:J,-ean '(h~'Wf,l. ·re!~vanHo V,1I1can''-s bU$i'neS$i <J:l1d rrep'r~t andwar'r~ that .!ludrlist· 
ls'.oomplet~, If ncr 5uch,i.ltstt8att(iched to\l1is~9ffi~f®I1t.'i, repJJJ~~nlJhat Ihav.e,,oo:such 
invenuQna;;atthe;1ime: of':slgning{Hi$'%l!e~m~ri t~ If 1,:tII>'fIOT iACorpot&te' an ·lnveotiOJ;fin wliichl 
h~y'e:~() .iMfE!r~~taoqth9..trs nofOfherNi~. aW\Q~n rqv~Rtidfl li1td<tny'Viilcanlnv¢n:liOfi,J 

, h~r~bY'~~ol' tp::VLilcan '.8. I10f .. ::~n,cllJ$ivei iV:i!Y.:Rai'&~p,perp~at,. woild·widelic.anse, of ' my 
.im.er~~~.i.n.'a.tJ¢/:I,Jnve.nt!cm,td" l'l'liid<e •. use, ,~elli · O.fferfor.S'ar~,Jmpo'r:laridsubjic:ehSe •. such 
lhwhtio.n wlthoiJ.f ,r~!'sJric;t{briS, o,fMyklrid, . 

HlhYentions"meai:ls. disCbvenes,·.develb.pmenfsi conc~pt13, id¢as .• : know-floW,. d~igns 
:improvsmarifu>,ploCSSges., .' prqce9iJres) 'riia¢l)ine$.prqi;!u(:t~i ~Qmpo,9itionSQf rfj'auei-"formula,s; 

...... . ., . , ,"" . .. . , .... . ,." " • . ." I " . . ' . " , . .. .. .. 

ii,lyoiil~('l)~I:sY~J~ITl!,r7¢mp.U.t!ilfpiQ9r~'ahd : t~chilktl;le~i 'orIginal wod~s oJ a~t~r$hjp 
lrticlvdmg Joledrrr Workprpd.uetirr109~C?~Ofl:3:ancl deriyatlye; wor~~t,<;u'ldan"simjlar mat1srs), ill! 

: qthefma~t~r~:,qr.d!nadfy.lnlel'ld,~dbyt!:l1~ w,Ofd "ir),!(antion;'rano E\il r.ecords:and, ,expressions 
tIlare,qf; · wh.e~her'qJ!lot pat~l)tSbie, 'c.opyd9hta9!~: or"otherwhl¢ ,I@gally pTQtectable .. 

l uliserslaJ:tchhal thiS agreement db6,s'not .applytoany Inventiotrfon.-.ihichho_equipmenf, 
~upp.-'le~i't<J,olUtle,!i,. o;~ :va,t~ ·:s.~cfet:!!1fSln'l3,c:ti~.r.r·()fV\.tJcan w~su~ep'arKI whichwas:.dflvalope.d 
.~r)l!re1Y"on~ tny.:~wntim~; t;!.nl~~~ (~ .. theln~~l'\.tio.n: .. r~!at~$ :Qira.ctly tei VuJc~o~ bU$inli!sS'Qt 

EiOtuaLotdemonstrablyantioipatedresEiWcl'r o(rlevelo~merilr6( (b) the, Invention H~~Un$ fr.om 
~ny wbtk r;peifo@.i'iffof Vuro~ri; 

"3.. :F([rtl!Je,.,t.~i'st~n¢.f!;:p'()wef.C'J" A-tt",mey. J5lgree :~Q perform; ;d\:l(ing.'an,.taft~r. rnye.mplqyr@flt 
:«i~~ :VlJic~f}" ,~tlilil,cI~ 4!3~rTled n~oes~al)'Qr-d~sir.~ble) :bY 'Y\,i!oan t9, permjlMdaa.~~.tit,:atjts. 

'~>(R~I'l$~J!1 :ob~inin9 .~~ . enforcinQ ihefuJl , \;J.ell~fjt8, ~eOjoyrn~nt. ,rigIJ1!l ', ah!J iitlet/xoughout 
thaW:Qn.d:il) ViJl~an, Jhven1ioi'1$;' Su¢n ~9-1'$' mety Ji}¢IOo~i b(ltare.06t limiteI;J'to, sxacutl6nof 
dOCt:im¢rilS ,litlQ,J.Waf,i;;tancs ·orci'lqperalidnirt.lega/:proce'edirlgs. VulcanshaJl have fuilcohtrol 
Qve(allapplicanMS'fotJ5,arei1ts'or.other·lega1 prQtebtidn, of.tbese\tulca~llrwentions; .If; iorariy 
.reasorT1, l~arn'limablij.'ordo: nof.pef'fbthf the; acts ' l'i~~ forlllhereinr. I her~by :in:f!ivo.:.ab)y· designa1~ 
VUlcan: ar'id:rts·duly:-aoth6fized, offk,e:r.~ ~lJd~.e~ot~, as·O?Y4.9~nt, aodattomey·jo7(;nc1fo 9;.cocute 
Eil;d m~ on ·~y'~E!halfMy~~pplfAAti60$ :t~r. pa,;~~Qr~9r otMr.lesafprol~tion,6fVulcarr 
In\YEu;~o~~' ~dt()·dO· atl,¢.the~la~fqJ .~e~· t()fl;ut~~r:(he·prose6u:tion~n.dissual1ce lDtpafents, 
c;op}l,rJ.~ht:a~d ·\'Jth~,r;t~$1l~traliO.f.~(elatad . l0 s,uch Vulcaf1~tnv:e.l)tian~;· . Thia 'power-;qfatto,mey 
$n~nll,O~ ,p,6eaffee,tEld ,bymy, s[JPsequ~ritrr'icapac~ty. 

4.. VyIC;Qrt/VIQtw-la/s, Ali d:o.dun;lants. andpropeftyJn' mY-:'c-aM,cust¢idyor Cbtitr'oLreJatlngJo my 
emptc?y.fTlElnt 'ct y,vJcari'~ bL)Slrte$Iil,'ncJudli'i~ withe.tit Iimitatipnahy:docLiilmnlii' that contain 
Vu.fQan~$ ~onfii;i~httaJJt,lfQrmalion, wjW'b.eand· Will ramarnthe.·eO!e,prOpertyof Vi:Jlcli,n, 1 wilt 
sateguai:dsUChdocBi1'1!3h!S'ahdpto):lert~dtJringmy empJoymehfwifhVuleoinandre1tJrn, Sll ch 
doCifmeilts, ahdprapertyt6 VUlcan WhenmY'eniploymehf Qnos! dfsoonerifVulc:'!anreque$ts; 
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,5, Nbn"ro.kJ.ing :'9.f/E.mPI6ye&$, CCJ.h$~!~nts {1ridOtlierParfies. 'Dl.lring myempJoymenl with 
V~I~!\fn~ri:O forrwelve{1i2)m'Qnib$aft&rA1y :EimploYrile.(lteocl$,r~at.dt~$oflhe :teason it 
e.{)cI.~, tWj\I ·t)or<l!rectlyQTitlcli~,actly '$oficlt 'anY '9Mptqyeeior'consukant to'leave' hiE. orh'er 
Elmploy'ment6i"~tmStlltaf.lcy. with Vb/lean. ThisitrCll1des that!lwilltlet~):.i;I~'6s\i t~ ~nY thjrd 
partY.:thenartresf Mekgt:Otind$ :Q(q~ijliflcaWJffii ' af ~y"V~I~n: '~\tlpti:;;Y~eiibfe6nail~tani~\ or . 
o~her:w.f~~:,iCl.~n¥W ~~!i1A'~ ,PQtelit;~c.~~ciiid.~,t~~ 'f.or:impt6~~nt;fb)'P~Fsona'lIy ,or 1hrol:l9h '<lny 
o!her:p~r$Qn ;ilpp(b.~eh~r.l?c'r.vr!o~o~herwts,9's~ficit;YUJpilfl :etTlpt9Y~ or con~!tan:1s to worr<,' 
tor- al1Y:;Qth~r. E!rnP1Q~i::: (:>r Ie) ~t:ijcj~a~e .jo fll!Y pre-erop~oy'me~J it:lf~r¥,eW~ witt) a'1Y.~~on 
who',:y(,as E1,n,9~9~db,y VulC,an. CiS, ,anemp~oyee. 0r...co,n.~ultar)tW"'ll!1:J W5lS ~plpye,d:b,y VU(<';'<ln, 
Q'U!:I"'9 ,my ~mptoym~nt.wi:th :v.ufc<!QeI,f1d {or 'tyvelve (t21 mon1hs; Q'ft~r myemploJmenterid~', 
r~~rfJle'l;I~ :~qM, re~$Qfrit' enc;ls. J' w.iIInt!t' ~olieit any I~~r, fiber:lSoee(itcustOmer 'Of V.ulCa'n 

,ih~1 :f~know.JJ,t9."JiW; Wiiji!: i"!3sp,eQnO' flnybvsines~ ptoduat~or8eNke.s , that are ,competitive 
to: tl)~'bu,sin~~ pr.o.ducts or. Sfir:v;cesor Vulcan or.undar::develo~melit ,liS, of theda-Ie. of 
teiroihalidl'ipf rrly,·(e!a:tibtt's/:'i'P'With"Vuleart. 

'6'. Publicity; NO. 'iJisparagementortriteiferi;tnce; I wiD r)o-t,be. iovplVed iii J/:i~ 'pi~para1ion orany 
boo~,;: artlc/!3r storY •• videoor:film :~bOll1Mi; Alt6Jl'I ... h~~ily; friends. bt;l9if\~$: :asSociatetl0r 
busihe$:$,¢ip~r~<in~jot.~jie.,$t$.!8.ri:O ' I wi~ ~t g~: io~tio/.i~¥is .iibou.tMr:.,Alle!l, hls)amHy, 
, fn~n~~[t?4~1r.i~~ ',a.S~o¢iat~o,r: t;>u$f~~fJ.r ,pef{l9n~l~fitefe,~ts~ · .. fwi!f~9t;qi~Pa.I'~ge: Yul~arr ' ef 
itsb.u.~ln~ .o'(pr9d,uc.tlj!i91;i ~,iUr.lo~lnte.rf~re wFtb\ftUc<m's'r.eil~~~~ips.with :!tSi €lt:)StQm~~s. 
emp.~qyli'-~~' ,v~~9r~ •. p~?kersor others. I Willno~qji>p:;traQ~:Mr. ;II~J.l. h~.fam.j[y ; 'fr.ief?de. 
b,~~iO~~6;,~ssoqjial~sorbusi,i:l~s$Qrp.~rsonal iri1~r.~f~ . 1b~l;Iel!o.!1~~me~lilf,lply' bath ,\'ihjle I 
wn e.n.:"P).Q.y~~ :~.Y. Vo!~n and' after. my. empfoyrneRt byVtlh::a'n ends; regavdle::;$ of ,the reason it 
~nd:~, ' . 

7. OthefEmpiiiyme.ntWhllo'EmpfoyedBy Vulcan . . Wbilelam,eri'tp1Qyed±>yVli!pan I will no! 
,do',.worldnilloompates With bt :r.eltites:,:to. em.Y, 'f)f\1iJl900's.acli\iitJ~ w(tfjb:utfitsF9~1~inil)fr 
Vtstcan'a Wijtfefl peimissiofI .. AIlyl5i.islnesaoppooeJrlities 'reJalecft9' \ti:rJ¢.~n'~ ,QQSin¢ss t)ia~ J 
1earrrof o('obfaifiwhile 'emplo:(ed ' ~y, Vuli;an ~ (;Wh~the;r 'cir no.~~urin:gw~r~i)g ; ~~lurs}~eJohg to 
VtildlAl 'snCl' J will;pur1ir.,i!3' ~he~"ol[i1i:for V~.cai)~!> ~~nefit~:B.~for,eI' ~nde,r:iake 'a~ ':<'I.o.rk1or 
. my$~lf; pr~YQije eJse 'd~itn~ my'emplqym!3ni by VuJo.at,I ~fh~t~ilrjn"c;>Iv,e .s.cibJEICfmaherrelated 
~t~'Vul~~.ri$:iipiivniell~ ' I wUJ fully disClose the proposed ~*jj;): Vtllcan •. 

6.Fiif:'iJ.re~bn.s'ljlt;q9 ~r Efmp1fmne.ni fqrVi!fcan. Ifmy'emptoyrneni i'stati()oShip with Ydlcan 
'~pdS~.buf :Vlllc.anemp.l6y~ m~··]:ig;:UA Qr ,~mga,ge~me aaa.c;oJisJJltari\ .. fhentlfts; agreement shall 
<apply to m¥·:tat~'~mploym~(ttM Pr'~r:'g~g¢m$ntM 'uol~s. ·tli~yf6Ro:W 'a .perim{of Ii ,year or 
mOI'.6dudp~iWhrch': / Was~rieitnef: eml?lt;lYa.d .Mr 'enS'~,sed':bY''Vuican.(fthiS · a~t:eement 
Q~oP.me$;1!Ip.l~tlqahl~;td~, ~listJt(lh9 relationship, the r'efer.enoeS'·. iilthisaSteemanl t@my 
~i11pjoymeritb~f,\·\jl¢:an shall he treatEidi asapprof\li'iatej'as refernngto my:conSt'Jfnng 
I"f:!tationshjp'With.'Jtllcan: .. .. , , , .. .. 

'9" N.o i3iiat8iitee.of:l:mp/~Y.iTletlt. lunder$farid' tfi'sil,greemeo~' iii n6fag~ar~nt¢'e0r cont!rtu~d 
empk>yrtleht Mt:emJbloy.liieiiHs 1emlinabf~"at ~iiyt1m~' by Vti~riofrri~(With or 'Without 
cnuse:ot'priornotiOe,: unle.ss: o.therWise: pr(jvided in: 's ,wiitten~rnplC?yment ~gre'am9nt. 

l@: NqC,onnitftjilQA,gJ:tji:iftJ.1ints, ,J am o?t~. :p'ady J?i~flt'l,durin.~rniy ,afupl~~:ntwifn Vuk:an, J 
YiUl 'nRt,,~~p(ef: :i,ryio.~)'lY'~9teeme.nf$' , ~t;l9hC\sp.ohfidet)~atJty()rf.(on·eompetitionagre'Elm-erils, 
jh~t!jnih, T.Y abiJ;ty'loperlQrmmy duti~Aor 'Vtllcan; .' 
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11. ArMtf!'Rt~!) .. AMy'·an~.t!n qlajrr1$. 9i&putel;li or other filattefs ~n ccmt~overSyonpt'1y-:$ubjoeJ 
aris iogo'Ut.ofpr·relate'd totfi[s. agteem·ent.a-ndmysmploymentwHll Vulcan sheill: be subject -to 
arbiti"~lon. in Seattle. Washin;l;!t6ri; providEKl,however,thatVufcan,shalf: havetherignt,llpon 
itS.:e~ebtfbrijt.l".seeka :tempdti;i~ res.training.order. or emef~~y, injUncmtE)'relief\r' ·:aiq ' 9'f 
'2lr~i~ratiQh, (p Pt~$6ry!.t~Jii~ ·,st~tt:;s·t}~p .~ndl!'l~ d~~erm;itlatipr\ .:qt ilieri;ie~' iM 'arbit(~tj~h and 
v?niie; ariqjQri~iblip'qfQr4nf$ClQhinN6ctiv.e· relieflN,jlt exist exClusiyely in ~tate :af.1ctf{)defaj 
<iOurts In' Ktng.Co.un~y,~:as~r.r9tPfii.~UIlless;in Vf;tfcal1~S Judg~e.~~; J$liclrt:Jay.n()i be effecti~e 
UT.lII;l$S.obttlinoo.lfj 6orn~oJh.~r y~ue.. 

~a:Ch"party. 'atiis{DWn:eltJl?eFlS,e; Jl~th~ ~lehttQ :hi;e~~attomey't(neprl;lS~nt.it In the 
a~bjff:~tlpn, Al'p~.ntt~ ;~haU ;~aY<l Jh.Et:~ight · tppresE1nt'6)1idence,l;l:.t · t~l':)~bitrAtjOIi. ,tlifolfgh 
te~timoQY Jln4C:fo!;:qI)'iG\lt~; . l'Imltc>·¢.ros$-exartlirte·Wirnes~~ ,@I)ed·byano.therparty. 

A de.hJE;lnd~fbF'':I-rbhr.~tio.l\ $.hlill . b~ mad~iri. writing, delivered . fo tha otber -party:to' this 
a,gteeimemt,and·deiiVel'e'd·:td:thepetSo:r\ or·entity;.oifkriown .. adriilnisteririg·,1htliarbikati'oFi. An.Y 
filln.g·feaw.mbe ·pakl.by:the·partyjhitiating:arbit'rafioil<· To.~ei(tent 'Wen a feeex.c~~sthe 
cdst oftfflihg:a.la..vsilidna:courtinKirig · County, Washing,C)n. VliteanwiHi'eimpurse ,th~ , 
eflffer&nce" . At\ypostpo!'\eni~'nrOlcan~~I!:ation f¢p· irripb$ed ,hytl;ie ar:bifr~tioo g.erYlce\"'Jllb~ 
paid.byt~it p<\rI¥ r~~J'I)e~t!n9 trye pC)stpcmement.q( cancslratio.n. 

Th~ party fjling ·.a T:J()1ice,qf d~rn(:1t'l.d :fe~ afbjtr:~tiQn' mtlstas&erththe .q~ffl~.cla!l.cl?,i!ll.s. toon 
knpvm t:O:thai:p~r~.otl;;whiCh aibfu:a"tioll is-perrnitted to .~~ ,demandeq,J~poo.receiptpf a. • 
demandfQrar:bitr~ti(}n thrpu ghaith~rJ?¢rsQOii!I·lH3fVie:Sl .. orcertifiectrnaii,th.e.pa(ties shaH. 
promp-fJie.:ttfiil1)ptio. :m~,tWi"iagree:.o6~'ElJJaibHrat()r. If. thepartie~rdo not ~grea on .. an 
ad;ittiit6r.wlfhi,n ,thirty ··(3:0) day.s aitertlioElipt.Qf adem~u'ld: ~Qi'atbitta1ionr: tlt~. diSputtiShail'be 
iiuPJTJltted,tQ the. ·:ArhiliiicariAFBlfration· ASOOOlaliQnJ"AM"}.· . If ANA 'iifunableor 'Ul'iw1iIitl$ to 
accept tb.e: ·ma1te~i ·the parties.. agree -tosubrnit ·thrs.maUer ·to a eomparabtearb itration:service, 

. Iha;arb~trafiOitshan'b6;admiAistered.jnaccordar.ice 'with AAA afbttr.ition.rLile~jjtre1fecf on thi3 
dite6chne:arbitfati?i1.: uii1e-ss::tltherWfse. provid~d;het~\h or :agrei%f t9 itj:Y<n.tii'i9',by:fbe p~rll~. 

'~he ,p'~~i~s'~~llh~\I~ t.h.e-,rigIWto. cli~t:l0YG&' iO.agval)ce of. aibitr<l<liQ~ a$:c1~ter!!li:ned to·be 
.MC~_~~~rY:.~~.~f.~a.s,90J!1;i'~ '.bY-tti~ ·:~bi.tra,tor(~);: re.P9sni:4iR9.t~ lnt~[1tioC\ ,()tthepartl:e.s .tQ 
&tT~tI~Ii.t.l.e :Jb~ .·~r.i!?ifr~tiof.lp.r..ogess.aJ")d · \"9 mit:,.'mfz.e costs, anq provi~d 'n.x.tnerthl'l'ti u.riles,s 
91I1eE\'i'i"E!e' !igre.e.Q,:t~J.f1 ".'Intlng 9YYliliqCjI1 •. 1i) oq,qisco'leryshaii peaJlow~d~ wniotl tf{)~s· not 
f~J~iEl:I;Jp.~H~il.yio Jh~)$:S\Jef\ to:b~. Olr:bi)T<itecf, .(H} ihe :n\Jffiber ~f depQsitiondoi' each party 
,sha!1 b(i :jiin/ted}o,;no mor:e. thal'):J,?vro .{4.J~~lid·a:y·d~()~iliq~i ~ii) thi& ol.;m'iber of: . 
iritSl'rogetori1;ls tqr,$;l'lVh par!yenaU'be Ihtiited to ten. {to.J,incl.lId1n.~sobp'artS;rN)any 
ete.Clronic <iisoqv~rY'.br li~qlJ~tsJCir prQOll.olkmbY(3a¢b partj'shall be.limrto.d khi6:rriorethan 
'tert(tQ} olJstodfaiis'whbtnust.be:.dir-edlty.involved in the ·jss'ue's'beiri9.i:itbifrated • and 
(v). disa.o.iI.eJjr: $:l)aHMt.lo:c!udsdi3po·sitsotls 6fPaul."G: A11.en,Jddy Alienor Iheiirfarnily, 
fnC!Udlf1gi\vitbout liii'iitati.bni. thelt Ghlldreri. patertts; cotisirn:. riiiC9"s, hephews.and·6~rten.t, 
fullJrs)· at former.spouses-.or· domestib pW1iiers. Any.dispu'tecdnqerhfng·disCOi.ierYWiJl ·he ' 
tesorv.ed'b¥.if1e=ai'bitratO:rf~) • 

EithatparW f.n'a'y'"ijl~~.and tnaailiifrat'o:rb.} snallcorisirlerarid .njle;.on, pr"\3.;.tii~l . m(}~Q:ns. 1'fie 
arbitialo'r(s):snaU .heararid·determlhi'f any prerrMin~ry iWLl~ p'law~asserfad bya-ny part)rtobe 
dispc)sitiVe-of4itjy qlaim oi"def~hse,if1 wh,pi.a,pr in:p$rt~ Jnth~:.ma,"riA'edtiai acoPriWQuld hear 
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?ncl;,dlsposeof a I]'lotionlo d isrni,ss.forfail~tre to state' a: cI~m, or iersummary j!Jdgmcn t, 
P\JfSU311t10 such ten.ns and proc!'lduresas thw arbitrator(s} ooernsapproprla teo 

qpQrr'cPrnpl~tionqf the'arbitration;th~~rl:Jitrator(s)sl1a!lL within Ihirty(30) days, issLie ,a 
wiittell and sIDn~astl;ltEmlent Qf the pa~i-a, cif nis, 'her or thoir deoision. inc;fl;lOlng frndinnscJ 
'facf·ahdt:oncJiJsrons:~{jflaw. ,The arbltrato:rCs.~ ; may·p'l'l.ly:awa'td,at'iy~¢riied~tl:·iat WQu/'d ha ... e 
:be.afr ayfulabl:e i.n:.court. The,decisiori. ar.id.awatd,1fanY, sbalt be consistent With lM:fer:rhsof 
this:,sgr.eei'iiert• 

Witbil1 Jift~en (15). d~y.~, pf receiptof·the:wntt~1"t d~cisiGr\leithetpal1Y.wmJ;lav'e th-orightto file 
wlth , theiaipftf8..tor.l~) :,~l)d sirTll'iita~,~t?lllJl.rser~El'o.r'tW,~·bther.partj.a whltenrirotion'to 
recC;)n~l#er.; 1:he ,arb,itr.atqrJg} qiay' reque~t Jh:a:,n9pm()vin9.pr resp'qndingparty~o file a written 
1.e.~,P9ns&~1~i~t~r:l (1 Ohia,ysafter reqeiplofttui~ r,~gt;JOS~; Th~ar:bit(atQt(,s)ih~Heuponyvili 
reco.qslp~f·th4?is~ve.s(<Ii~ed by the motion:antj resrpol1s,e ,(~any) and either confirm or-a1ler 
IhE!irqeQi~iqnt'whrohw~ll)n9~be~fiq~I,~rnqil:l~~~~;~!,lnclu$iv~pponthe .partie~. ThecqlJ'ls of 
.such 'l11oJ:ron foc~consrder~ilor) .and YVrrltel't/QPInIQrt't1:f>th~ '!:lrbrtrator{,s), Iriclu<.hn9 attom~y'~' 
r~.es,:sh~Fbeaw.ar~ed aQ.a1nst,theJJ10:v,ing pa~ ' iflt~):notioh"does: flot ~.t,lb.~tMt)~Hy prevail. 
The.,award rend'er:edbylh~arbltratOr($)'sha.U b~'Jin,~t;?~dJ1i.dgmahtmaybe enteieduPQn ,it -in 
:\iricor:dailt;ewith applicabte=taw tricili'iycQtiff ha:\iirfgjiJrisdiCtlorl 'thereof. Eachpartya~rees·· to 
Ri:~mpt!y pay ,any arbitration awatdagairrstitat th:econclu$ionofarbitration. The foregoing 
~'9r,e_eilifjr.tJo art:?i.tr~te-~nd otbera~ee1l1etrts!l)arbitiatewith • .:trl.addr!ionnl person ota~tity 
?L:!ly ~9ti:~ef.1t0dio ~y parti~:>· t~tt:le,agte¢nJ~rir~b~lI;be$p~cificirliteliforMable Under 
a,RJ!lfll:labl~lawin anyc.0lJ.rl' havirigjl:Jrisciictio'nthe(90f. 

Ti:i!a',iPartl~, aryd;~he' arbitl:ato.r{s)~I)~il trE1~!qll a~pf?ots ·()nh,~ arb.j'tra:ti6hor-otherrel~ted 
prp!,-\~edil:r9~,}o..911,idj'ng,wJlhou~ti'!litaticm. piscoyery;tes1rlT1ony,e.vI~~M~i the (ecord .of the 
P~!,Q~~,d;!'Ig$,:b,d~f:?, {\:l1d t;hege(;il3 ion.<)raward,8l:!SVkifly' porilid~ritial anO' not subject to. 

'djsdC)~i;lr~ .. lQ.Clny t~ir.d' p~lty orenilty,. o~h~r thslOtq \h~partles, ttte,.arbilrator(s) ang. a.I1J 
a:dminl$t~r,ln9 a'£ien<?X •. Jhe'hearingsshalfbe:c;on,(:Il;cl.ed pd'i'at~IYtan.qin ~. p6vaJeselting. 
w~k:no"pei':sonS'petnJjUedtopMticipaleorbl'1'pfEJsE\n.t·ex6epttiie, partie.Ei,t~irde~i9h3.ted 
colii:1I1elaiid fepres,enlalivEl:S,the arbithltbf(sl.lhiitnel!>sEls;a feportei': o.ftha-,proceedi'119$ (if 
Jequs~te~HliiQ'paid fOtbyil .. party) .anda· 'representative oJ theadmiriisferiti~agency, 

f~~, Mrsc~Jt!liieciiJ$.; j}Jpr~ach tflrs<agre~,rn,~jntitwilr¢liu$e.Vtil¢po irr~parableh~ri'fl. In breach 
O;r'iht~~t~n.to . ~rea6.fu Jhi!:3 'a~m:~ernel}trVu~Can wilJ,beenthtad-io in.M~¢.1jv~'otptherEiqujtable 
'f.~I~ef,<t~ w~t~smOJ1~Y ,damagli>~.ff)breacl1ihls .agte.elijen.t,t. f\v,illfJ9kt in:trusl for Vu}cal1 all 
inp,Q,me; r'r.~qer.ve: ~~,:are$\ilfofthe;yi'oJ(itlon. lcpr]~elJt:~o Y~19<ln. ;rlqtll)til)9allyon~ to· w hom. I 
m<'ty:pn:;~,jidc.sorov:i9.es'ofthe.,eJlistene,;e. an¢ tefl)1~Qfthi~'<1!i.1rf)emElrit. 'In.l1,ny disputeatisir:)g oul 
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ARBITRATOR CAROLYN CAIRNS 

AMERICAN ARBITRATION ASSOCIATION 
EMPLOYMENT ARBITRATION TRlBUNAL 

VULCAN INC., . 

Claimant, 

v. 

TRAel TURNER, 

Respondent 

v. 

RA Y COLLIVER and LAURA 
MACDONALD, 

Case No.: 75 16600410 II DWPA 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND INTERIM 
ARBITRATION AWARD 

Third-Party Respondents. 

J, the undersigned Arbitrator, having been designated in accordance with the arbitration 

agreement entered into between the above-named parties, and having been duly sworn, and 

having duly heard the proofs and allegations presented by Claimant Vulcan Inc., andThird~Party 

Respondents Ray Colliver and Laura MadDonald, do hereby issue this INTERIM A WARD, as 

follows: 

FINDINGS OF FACT 

L Claimant Vulcan Inc. ("Vulcan") is a Washington corporation that manages the 

affiliated bLisinesses, charitable foundations and asset. .. of Paul G. Allen. Vulcan initiated this 
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proceeding by filing a Demand for Arbitration with the American Arblfration Association 

("AAA") on December 14. 2011. 

2. Respondent Traci Tumer is a tonner Vulcan employee. Ms. Turner was 

employed as a member of Vulcan's Executive Protection ("EP") team from January 17,2012, 

until she submitted her resignation on September 23, 2012. She subsequently asserted 

employment-related claims in two separate lawsuits against Vulcan, the first on September 26, 

2011, and the second on January 27,2012. 

3. In both of the lawsuits filed by Turner, the court granted Vulcan's motion to 

compel.arbitration and stayed the litigation pending resolution of Tumer's claims in this 

arbitration. Tumer's claims in this matter are styled "C()unterc~aims" because Vulcan initiated 

the arbitration when Turner faiJed to do so after the court granted Vulcan's first motion to 

compel arbitration in October 20 I 1. 

4. Ray Colliver and Laura Macdonald are Vulcan executives and Third-Party 

Respondents in this proceeding. Turner has asserted the same claims against Colliver and 

Macdonald as against Vulcan. Colliver is 'vice President of Design and Construction at Vulcan, 

and was the senior executive supervising the EP team during Turner's tenure at Vulcan. Laura 

Macdonald is Vulcan's Senior Director of Human Resources. 

5. In its Demand [01' Arbitration, Vulcan asserted the following clrums against 

Turner: 

(1) Breach of Employee Intellectual Property Agreement ("£IPA"); 

(2) Anticipatory Breach of Employee Intellectual Property Agreement; 

(3) Breach of Duty of Loyalty; 

(4) Breach of Confidential Relationship; 

(5) Vjolation of Computer Fraud and Abuse Act; 

(6) Repayment of Prorated Bonuses; 

(7) Declaratory Relief - Nonliability for Employment-Related Causes·of 

Action; 
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(8) Declaratory Relief - Nonliability for Froud; 

(9) Declaratory Relief - Nonliaoility for Defamation; 

(10) Declaratory Relief - Nonliability for Actions Prior to July 26, 2011. 

Release. 

6. By letter from Tumer's counsel dated March 9,2012, Turner asserted the 

following counterclaims against Vulcan, Colliver, and Macdonald: 

(1) Gender Discrimination in Violation of RCW 49.60 ct seq.; 

(2) Sexual Oriel1tation Discrimination in Violation ofRCW 49.60 et seq.; 

(3) Age Discrimination in Violation ofRCW 49.60 et seq.; 

(4) Hostile Work Environment; 

(5) Retaliation; 

(6) Wrongful Constnlctive Termination; 

(7) Intentional Infliction of Emotional Distress; 

(8) Negligent Infliction of Emotional Distress; 

(9) Defamation; and 

(10) · Willful Withholding of Wages. 

7. On October 3],2012, the Arbitrator granted Vulcan's Motion for Parlial 

Summary Judgment on Validity and Effect of Release, ruling as a matter of law that a "Release 

granted to Vulcan by Traci TlIrner on July 26, 20J I, is valid and enforceable, covers Vulcan Inc. 

as well as Third-Party Respondents Ray Colliver and Laura Macdonald, and precludes reliance 

by Turner on acts or event') on or before that date to support her claims or counterclaims in this 

proceeding." Vulcan is therefore entitled to an award in its favor on its claim for Declaratory 

Relief on the Validity and Effect of the Release (claim 10 listed in paragraph 5 above). 

8. On October 31,2012, the Arbitrator also granted VUlcan's Motion for Partial 

Sununary Judgment on Defamation Claim, dismissing Tumer's defamation counterclaim as a 

matter of law. Vulcan is therefore entitled to an award ill its favor on its claim for Declaratory 

Relief - Nonliability for Defamation (claim 91isted in paragraph 5 above). 
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9. Prior to the arbitration hearing in this matter, Vulcan dismissed without prejudice 

its claims against Turner for Breach of the EfPA, Anticipatory Breach of the EIPA, Breach of 

Duty of Loyalty, Breach of Confidential Relationship, Violation of Computer Fraud and Abuse 

Act, and Declaratory Relief - Nonliability for Fraud. 

10. A hearing in this maHer was held by the Arbitrator on November 26. 2012. 

Representatives of Vulcan and Third-Party Respondents participated in the hearing, introducing 

docwnentary evidence and presenting testimony from four witnesses: 

Ray Colliver; 

Laura Macdollald~ 

Frank Liebscher, 

Josh Sternberg. 

II. Respondent Traei Turner withdrew from these proceedings on October 17,2012 

and declined to participate fulther. Ms. Turner did not appear, introduce evidence, or pruticipate 

in the hearing. The Arbitrator reviewed Ms. Turner's deposition taken by Vulcan on May 10, 

2012. 

12. Turner ha~ failed to carry her burden of proof with respect to any of the elements 

of the causes of action she asserted in tllis proceeding. Accordingly, Vulcan, Colliver and 

Macdonald are entidcd to an award on the merits, dismissing all of Turner's claims with 

prejudice. 

13. In addition, the unrebutted testimony of the four witnesses at the arbitration 

hearing, plus the docwnentary evidence submitted by Vulcan, establish that Ms. Turner suffered 

neither adverse employment action nor any hostile work environment while at Vulcan. 

Moreover, she was fully paid for all work performed. was not constructively tenninated. and was 

not subject to either intentional or negligent infliction of emotional distress. 

14. Based on the validity of the Release signed· by Ms. Turner on July 26,2011, and 

the evidence introduced by Vulcan, Colliver and Macdonald at the'November 26,2012, hearing, 

Vulcan has shown that it is not liable to Turner on any employment-related claims. Accordingly. 
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Vulcan is entitled to an award in its favor on its claim for declaratory relief that it is not liable to 

Turner for employment-related causes of action. 

15. Vulcan has also proven that pursuant to the tenns of Turner's Employment Offer 

Letter, Tmner received from Vulcan a signing bonus of $5000.00 and an additional bonus of 

$14,531.32 to reimburse her for repayment to her fonner employer for relocation expenses. The 

Employment Offer Letter provided, however, that if Tumer's employment with Vulcan was 

tenninated for any reason, voluntarily or involuntarily, within the one-year peliod following her 

start date. then Turner would be required to repay both of these bonuses to Vulcan on a prorated 

scale. 

16. Turner's employment at Vulcan terminated upon her resignation on or about 

September 23,2011, which was less than one year after her start date of January 17,201]. By 

letter dated October 6, 2011, Vulcan demanded repayment from Turner of a prorated portion of 

the bonuses, in the amount 0[$5,696.63, consistent with the terms of the Employment Offer 

Letter that Turner accepted. Turner failed to respond to that demand. Turner is in breach of that 

contractual obligation, and js liable to Vulcan for damages in the amount of $5,696.63. 

17. Upon joining Vulcan, Ms. Turner signed the Employee Intellectual Property 

Agreement ("EIPA"), which contains the following fees provision: 

In any lawsuit arising out of or related to this agreement or my 
employment, including without limitation arising from any alleged 
tort or statutory violation, the prevailing party shull recover their 
reasonable costs and attorneys' fees, including 011 appeal. 

18. The EIPA is a valid and enforceable contract, supported by consideration, subject 

to paragraph 19 of the Findings of Fact. 

19. This dispute arises out of Ms. Turner's employment at Vulcan. and Vulcan is a 

prevailing party in this proceeding; however, Vulcan may not recover attorneys' fees and costs 

flowing from Ms. Turner's statutory claims of employment discrimination in the absence of a 

showing that her statutory claims were "frivolous, unreasonable, or without foundation". Based 

on the avajlable record. the Arbitrator cannot conclude that this is among the rare cases where 
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such a finding should be made. Based on the fees provision in the EIPA, Ms. Tume! is liable for 

Vulcan's reasonable costs and attorneys' fees in this arbitration only as to non-statutory claims 

and some portion of the attorneys' fees and costs incurred in two lawsuits seeking to enforce the 

arbitration clause contained in the bonus agreement signed by Ms. Tmler on JUly 26, 2011. 

CONCLUSIONS OF LAW 

Based on the foregoing, the Arbitrator enters the following Conclusions of Law: 

1. Dismissal with Prejudice ofTumer's Claims. All of Respondent TTaei Turner's 

claims in this proceeding. as listed in paragraph 6 of the Findings of Fact above, fail for lack of 

proof and for the reasons set forth in the Arbitrator's October 31,2012, Orders entered in this 

case. Those claims have also been effectively rebutted by Vulcan's affirmative showing at the 

arbitration hearing and are hereby dismissed with prejudice. This dismissal covers all claims 

asserted against Claimant Vulcan and against Third-Party Respondents Colliver and Macdonald. 

2. DeclWoryReHef ofNpn-i;iahiHtyM Et\,il2li;~ymeI1l~Reita1oo Claims. Vulcan is 

nOlliable to Turner on any employmellt-related claims, whether based on statute or sounding in 

contract or in tort. Accordingly, Vulcan is entitled to an award in its favor on "its claim for 

Declaratory Relief that it is not liable to Turner for employment-related causes of action. 

3. Vulcan's Right to Recover Prorated Portion QfBonuses. Turner has breached her 

contractual obligation to repay Vulcan a prorated portion orthe bonuses she received at the start 

of her employment at Vulcan. Accordingly, Turner is liable to Vulcan for damages for that 

breach in the amount of$5,696.63. 

4. Tumer Is Liable to Vl!lcanforlts Reasonable Costs and Attorneys' Fees. The 

EIPA is a valid and enforceable contract that contains a fees provision. This dispute arises out of 

Turner's employment at Vulcan, and Vulcan is a prevailing party in this proceeding, 

Accordingly, based on the fees provision in the EIPA, Twner is liable for Vulcan's reasonable 

costs and attorneys' fees as to nonstatutory claims in this al'bitration. The Arbitrator cannot 

conclude on this record that Ms. Turner's statutory claims of employment discrimination were 

"frivolous, unreasonable, or without foundation". Walters v AAA Waterproofing, Inc., 15t 
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Wn. App. 316,323 (2009). Accordingly, Vulcan may not recover attorneys' fees and costs in 

defending Ms. Turner's unsuccessful statutory claims. Vulcan may also recover a portion of its 

reasonable fees and costs as to the two lawsuits filed by Ms. Turner to the extent they relate to 

Vulcan's efforts to have the litigation stayed pending resolution in this forum_ 

INTERIM AWARD 

Based on the Findings of Fact and Conclusions of Law set forth above, the Arbitrator 

enters the following Interim Award, which is a final detennination on liability issues, and interim 

only with respect to the amount of reasonable costs and attomeys' fees awarded under paragraph 

4 below: 

1. Dismissal with Prejudice ofTumer's Claims. All of Respondent Trod 

Turner's claims in this procee<ling. as listed in paragraph 6 of the Findings of Fact above, are 

hereby dismissed with prejudice. This dismissal covers all claims asserted against Claimant 

Vulcan and against Third-Party Respondents Colliver and Macdonald. 

2.06'gtamtdly~1i~f: VulcalfNotLlable on E'lnpIQyp:"lent-RelBied Claims. Vulcan 

is hereby awarded Declaratory Relief that it is not liable to Ms. Turner for any employment-

related causes of action. 

3. Vulcan Is Awarded $5.696.63 from Turner f<;>r Breach of Contract. Ms. Turner 

has breached her contractual obligation to repay Vulcan a prorated portion of the bonuses she 

received at the start of her employment at Vulcan. Accordingly, Vulcan is awarded damages for 

that breach from Ms_ Turner in the amount of$5,696.63. 

4.t'urnerJs Liable to Vulcan for: 1~\;R~as')ilabkCnst$ I:llrd Attotnevs'Fves. 'lbe 

EIPA is a valid and enforceable contract tha1 contains a fees provision. This dispute arises out of 

Turner's employment at Vulcan, and Vulcan is a prevailing party in this proceeding. 

Accordingly, based on the fees provision in the EIPA, Turner is liable for Vulcan's reasonable 

costs and attorneys' fees as to nonstatutory claims in this arbitration. The Arbitrator cannot 

conclude on this record that Ms. Turner's statutory claims of employment discrimination were 

frivolous, unreasonable or without foundation. Accordingly, Vulcan may not recover attorneys' 
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fees and costs in defending Ms. Turner's unsuccessful statutory claims. Vulcan may also recover 

a portion of its reasonable fees and costs as 10 the two lawsuits filed by Ms. Turner to the extent 

they relate to Vulcan's efforts to have the litigation stayed pending resolution in this forum. 

S. Vulcan May Submit Post-Hearing Bdcfing on Reasonable Fees and Costs. 

Within 30 days of receipt of these Findings of Fact, Conclusions of Law, and Interim Award, 

Vulcan may submit declarations and documentary evidence to establish the amount of costs and 

fees that it reasonably incurred in defending nonstatutory claims in arbitration and in having 

Ms. Turner's two lawsuits stayed pending resolution in arbitration. The Arbitrator will consider 

that submission and issue a Final Award that includes the amount of costs and fees awarded, 

which Fjnal Award will supersede this Interim Award. 

This Interim Award shall remain in full force and effect Wltil such Lime as a final Award 

is rendered. 

~ 
DATED thi·s.d:l~~yofDccembeI, 2012. 

Presented by: 

Harry H. Schneider, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 

Kevin J. Hamilton, WSBA No. 15648 
KHamilton@perkinscoie.com 

Joseph M. McMillan, WSBA No. 26527 
JMcMiIlan@perkinscoie.com 

Perkins Coie LLP 
1201 Third Avenue. Suite 4800 
SeattIe, WA 98101 ... 3099 
Telephone: 206~359.8000 
Facsjmile: 206.359.9000 
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I·ION. BRUCE E. HELLER 

TN TUE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF K1NG 

TRAG TURNER, 

Plajntin~ 

v. 

VULCAN, lNC., PAUL ALLEN, .lODY 
ALl.EN, RA Y COLLIVER, and LAURA 
MACDONALD, 

Defendants. 

No. 12-2-03514-8 SEA 

MEMORANDUM OPINION 

I. INTRODUCTION 

This maHer is before the COllrt on cross motions to confirm and vacate an arbill'atioll 

award. The two primary issues presented arc (1) whether the At-bitralor's refllsallo gram a 

continuance of the arbitration hearing constituted "misconduct" under the Federal Arbitration 

Act and (2) whether the award of $113,234 in attorneys' fees against Traci Turner should be 

vacated, either because it is "completely irrational" or because it violates public policy. The 

couri concludes that the Arbitrator's denial of the requested continuance was within her 

discretion. However, the court vacates the attorneys' fee award because it violates public 

policy. 
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n. BACKGROUND 

2 Trad Turner began working ti.)r Vulcan as a Senior Executive Protection Specialist on 

:1 January 17,201]. This job involved providing security for Paul Allen and his family. When 

4 . she was hired> Turncrsigncd 8n Employee Intellectual Pwperly Agreement (EIPA) that 

5 

6 
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9 

10 

II 

12 

13 

14 

15 

16 

J7 

19 
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22 

provided: 

[n any laWsllitarising out of or relating to this agreement or my employment, including 
without limitation arising from any alleged tort Or statutory violation, the prevailing 
purly shall recover their reusollablc costs and attorneys fees, including an appeal. 

Declaration ofl-larry Schneid~r, Ex. 7, Section 11. 

On July 26, 2013. Tumer signed a Guaranteed Bonus Agreement (GilA) that contained 

the following arhitration provision: 

AtlY and all claims, disputes, or other matters in controversy 011 any subject arising out 
of or l-elated to this Agreement and your employment shall be subject to confidential 
arbitra ti on. 

Declaration of Rebecca Roe, paragraph C. The GBA also included a release of claims 

provision that applied to all claims arising prior 10 its execution. Id. , paragraph B. 

In September 201 I, Tume)' terminated her employment with Vulcan. Soon thcrcaftei" 

she filed a lawsuit in this court against Vulcan and several of its execlltives (collectively 

"Vulcan"), ,\lleging constructive discharge, hostile work environment, gender discrimination 

and retaliation ("Turner /"). On Octobet' 6, Judge Patrick Oishi granted Vulcan's Motion to 

Compel Arbitration. TUnler filed a motion fbr reconsideration but took a voluntary nonsuit 

before obtaining a ruling. After an unsuccessful mediation, Turner Hied a second lawsuit in 

this court that alleged discrimination based on sexual orientation, age and gender, hostile work 

environment, retaliation, willful withholding of WHge..<;, constructive lennination, defamation, 

and negligent and intentional inDiction of emotional distress ("Turner IF"). On June 8, 2012, 
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Judge Monica Benton ordered Turner to submit (:lll of her el11ployment claims against Vulcan 

2 . to binding arbitnltion. 

3 

4 

5 

6 

7 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Meanwhile, on December 14,2011, Vulcan filed a demand fDr arbitration with the 

American Arbitration Association. On March 1,2012, Carolyn Cai111s was appointed as the 

arbitrator. On July 13. 2012. 'furner's counsel requested a four-month continuance of the 

November 26, 2012al'bitration hearing in order to provide additional time for discovery. The 

Arbitrator denied the continuance. On Aligust 27, 2012, Turner's attorney withdrew frol11 the 

casco On September 7,2012, Turner, now acting pro se, requested a four-month continuance 

of the hearing date: 

1 am requesting this continuance on the basis 10r my active search fDr new counseL and 
due to the inactivity around discovery during the month of August while motions were 
being heard ... 

1 will keep you appropriately apprised of my progress around tinding new counsel ... 
As yon are aware, I am a layperson with respect to legal matters and do not possess the 
institutional knowicogc necessary to answer and respond to motions, pleadings, etc, 
Howevcl', I aSSllre you I ,"viii do my best to keep up with the proecssin a timely 
1llann~r. 

SchncidcJ' Dccl.Ex. 31. 

Vulcan opposed the continuance. It argued that the requested continuance was the 

latest in Turner's attempts to avoid and delay the arbitration, noting that Turner's attorney had 

inf(lrmcd her thut his withdrawal would result in a continuance ofthe hearing. Vulcan urged 

the arbitrator to hent' its motion for pnrtial summary judgment 011 the validity of the Release of 

Claims provision in the GBA and revisit the issue of continuing the hearing if the motion were 

denied, Vulcan also advised [he arbitrator that it would take no further action in the case until 

September 30, 2012 in order to give Turner thirty days from her attorney's August 27,2013 

withdrawal to obtain ncw counsel. finally, Vulcan argued that a continuance waS not 
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warranted for conducting Jhrtlwr discovery hccause, according 10 Vulcan, Tumer's attorney 

had refused to go forward with scheduled discovery beginning 011 July 30, 2012. 

On Septelllber 18, 2012, the arbitrator denied the reqtwslcd continuance: 

There is no current basis I()l" granting a motion for continuance ()f any length; let alone 
120 days. Ms. rumer's motion is denied without prejudice, meaning that she can make 
another request for a continuance depcndingon the outcome of [Vulcan's proposed 
motion on the enforceability of Turner's release of claims]. 

SCbllcidcr Dec\. Ex. 33. The Arbitrator further explained that if she gnmteJ. Vulcan's motion 

and upheld the release, the case would be substantially rcduced, resulting in the need for less 

discovery. On the other hand, if the motion were denied, the Arbitrator would revisit the issue 

of discovery and hearing dales. Id. 

On September 26,2012, Turner, still acting pro se, urged the Arbitrator not to consider 

Vulcan's motion to enforce the release of claims provision, contending the GBA was 

procedurally Ul1c()t)scionable. On OctlJbcr ] 7,2012, after Vulcan tiled its motion, Turner 

withdrew from the arbitration proceedings: 

I am incapable of continuing pro se. I am not an attorney and I simply don't know 
what I'm doing ... 

I am unable to pay for counsel because I'm unemployed and do not have the tinancial 
means to pay hourly fees. I fcal' I am only hurting myself by continuing in a process 
that requites years of schooling. 

Roc Dec!. Ex. 29. 

On October 31, 2012, the Arbitrator granted Vulcan's Motion for Partial Summary 

Judgment on Validity and Eflect of Release. Schneider Decl. Ex. 35. The Arbitmtor noted 

that although Turner had filed no response to the motion, she Imd considered the pleadings 

filed by Turner's counsel in Turner I and Turner 11 regarding the enforceability of the OBA. 
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The arbitration hearing took place on November 26, 2012, withollt Turner being in 

attendance. On December 21,20 J 2, the Arbitrator ruled in Vulcan's favor on all issues 

presented. In her Findings of Fact, Conclusions of Law, and Interim Arbitration Award 

("Interim Arbitrntioll Award"), she dismissed Turner's claims with prejudice and awarded 

Vulcan $5,696.63 based 011 Vulcan's claim of breach of contract related [0 a relocation bonus. 

Schneider Dec!. Ex. 38. With regard to attorneys' fces, the Arbitrator found: 

Vulcan may not recover attorneys' fees and costs flowing from Ms. Turner's statutory 
claims of employment discrimination in the absence of n showing that her stntuto]'y 
clniillS were frivolous, unreasonable, 01' without foundation. Based on the available 
record, the Arbitrator cannot conclude that this is among the rare cases where such a 
finding should be made. Based on the iees provision in the EIP A, Ms. Turner is Hable 
for Vulcan's reasonable costs and nttorneys' fees in this arbitration only as to nOIl­

statutory claim ~md some portion of the attorneys' fees and cost., incurred in two 
lawsuits seeking to enforce the arbitration clause contained in the IGBA]. 

Id.nt '[19 (emphasis added, internal quotation marks omitted). Vulcan subsequently filed a 

motion f<)f an award of attorneys' fees. The fec request was limited to a portion of its fees 

incurred in Turner 11. On March 7, 2013, the Arbitrator awarded Vulcan $11 :1,235 ill 

attorneys' fees based on Vulcan's sliccessful elTorts to compel arhitration in Turner II. 

Schneider DecL Ex. 40. 

III. DISCUSSION 

A. Standard of Review 

.Judicial review of arbitration awards under the Federal Arbitration Act ("FAA"), 9 

U.s.c. § ]·16 is "extremely narrow and exceedingly deferential." UMass Mem '/ Med Or. \I. 

United Food & Commerial Workers Union, 527 F.3 rd l, 5 (1 st Cir. 200g) (internal quotation 

marks omitted). Both federal and Washington cases have t:onsistently rcaffinncd {his limited 
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scope ofreview. Thus, in Hosack v. Soward, 5&6 F.3nl 1096, 1106 (91h Cil'. 2009)(as 

amended), tbe court statcd that: 

[W.le do not decide the rightness or wrongness of the arbitrator's contract 
interpretation, only whelher the panel's decision draws its essence from the contract. 
We will not vacate an award simply because We might have interpreted the contract 
difterently." (citations and internal quotation marks omitted). 

In In/ernational Union (~lOperalil1g Engineers v. Port o/SeC/lIle, 176 Wn.2d 712, 720,295 

p.3 hl 736 (2013), the Wfishington Supreme Court observed that to apply anything other than a 

limited standmd of review would "call into question the tinalityof arbitration decisions and 

undermine alternate dispute resolution." Howevcl', notwithstanding such judicial deference, 

arbitration awards will be vacated if they violate "an explicit well defined and dominant public 

policy, not simply general considerations of supposed public interest." Jd., J 76 Wn.2d at 72 L 

(internalquot.ltiun marks omitted). 

B, The Arbitrator's Denial of Turner's Request for a Continuance of the Hearing 
Was Witbin He.' Discl'cHon 

Turner asks the court to vacate the arbitration Award based on Section. I O(a)(3) of the 

FAA. which grants courts the power to vacatt~ arbitration awards "where the arbitrators were 

guilty Qfmisconduct in refusing to postpone the hearing, upon s\ltncicntcausc shown ... " 

9 U.S.C. § 10(a)(3). Courts have interpreted Section I O(a)(3) to mean thut except where 

fundamental fairness is violated, arbitration determinations will not be ~ecol1d-guessed. 

Tempo Shain C0I1). v. Berlek. Inc .. 120 r.3 rd 16, 20 (2nd Cir. 1997). Thus, courts will no! 

intervene ill all al'bitrator's decision denying Ii requested continuance if any reasonable bnsis 

fi.1r it exists. EI Domdo Sch Di.'il. No. 15 v. Continental Cas. Co" 247 F.3 rd, 843, 848 (Slh Cir. 

2001). 
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The failure by 1m arbitrator to give a reason for the denial does not indicate misconduct 

2 ~lS IOllg as reasons 1{)l' the decision appear in the rccord.ld. In Tempo Shain, the COUli found 

3 that an arbitration panel's refusal to kcep open the record 10 permit the tcstinH)ny of a witness 

4 unable to attcnd the hearing because of his wHe's unexpected reoccurrence of cancer 

5 constituted misconduct uncler Section IO(a)(3). ld, 120 F.3d at 20. Similarly, in Naing Int'l 

6 
Ent€11'l'ises, Ltd v. ElIslVorth Assoc., Inc., 961 F.Supp. 1,3-5 (O.D.C. 1997), a refusal to allow 

7 
one pm1y (0 complete a critical pre~hearing investigation constituted misconduct because it 

resulted in <'the foreclosure orihe presentMion of pertinent and material evidence." ld. at 3. 

On the other hal1d, an arbitrator's denial oran attorney's request for a continuance onthc eve 
9 

of the hearing because his son had been sc.heduled for outpatient surgery for a recurrent ear 
10 

injection problem was held not to violate Section 10(a)(3). m DONldo, 247 F.3d at 847-48. 
t 1 

TW'ncr argues that the Arbitrator's denial ofbcr request for a continuance was 
12 

tantamount 10 a refusal to hear evidence !i'om her. She points Ollt that her request came at a 

13 
crucial point in tl1e arhitration when the Arbitrator was abo lit to consider the validity of the 

14 
Release ofC/aims provision in the GBA. Further, in her decision granting Vulcan's motion 

15 
for partial summary judgment, the Arbitrator stated that rumer's testimony would have been 

16 
relevant ill determining whether thc rclease was unconscionable, but without any submission 

17 
from Turner, the Arbitrator had no choice but to accept Vulcan's version of the events. 

18 According to Turner, the denial of the motion for continuance oftht: motion also 

19 ensured that she would be unable to find counsel. Tumer's current counsel, Ms. Rebecca Roc, 

20 pJ'Ovided a declaration stating that she \ .... as approached about the possibility of representing 

21 Turner in August or September 2012 but declined "because ()fthe very rcal possibility the 

22 arbitration would occur in November." Suppl. Roe Dec!. at '13. The Roe Declaration also 
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'. 

notes that Judge George Finkle, acting as an arbitrator in a parallel case involving Vulcan and 

2 co-employees of Turner's (presumably represented by counsel), denied the identical motion 

3 for partial summary judgment by Vulcan. Jd. at ,j5. 

4 In response, Vulcan argues that the Arbitrator did not refuse to consider evidence but 

5 rather thaI 'l'urner refused to present evidence when she abandoned the arbitration process. 

6 . Vulcan relies on Three S Delaware, Inc. v. Dalaquick b?fiJ Systems. Inc.!, 492 1'.3rll 520(4111 Cir. 

7 

8 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

2007) in which the COUIt rejected a Section 1 O(a)(3) challenge to an arbitration awtlrd because 

the party challenging the award would have had an ample opportunity to present its evidence if 

its owner had not insisted on abandoning the arbitration bearing. According 10 Vulcan, 

nothing prevented Turner from telling her side or the story regarding how she came to sign the 

OBA. Vulcan also asset' Is thal the issues involved in the partial summary judgment motion -

the conscionability of the GSA - had been litigated twice in Turner / and 7ill'ner II, and that 

the ArbitratOl' considered those briefs, including declarations by Turner, in her decision. 

finally, Vulcan argues that the Arbitrator would have been tully justified in viewing Turner's 

counsel '5 withdrawal as tactical given counsel'5 admission that he lold Turner that his 

withdrawal would likely result in a continuance. 

In ruling 011 motions for continuance to seek new counsel, arbitrators, like judges, 

l1ltlSt balance the lleeds of the party requesting the continuance against the adverse party's righl 

to Hnality \vithout undue delay. Whether this court believes tbat the Arbitrator struck the right 

balance is not the question. R~ther, it is whether there are reasons in the record that would 

support the Arbitrator's decision and whether the decision deprived Turner of fundamental 

fairness. As to the first question, the At'hitrator, like this COUl't, was presented with competing. 
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'. 

non-fl'ivolollS arguments which supplied a basis for her decision. Consequently, her denial of 

2 the requested continuance was not arbitmry. 

3 Whether the Arhitrator's rullng deprived Turner of fundamental fairness is a closer 

4 question. Even though, as Vulcan points out, Tumer was capable of presenting evidence 

regarding the circumstances surrounding the execution of the G SA, she was placed at a severe 

6 
disadvantage in having to resist VU!c<l\l'S partial summary judgment motion without legal 

7 
representation. For t!xample, she could not have been expected to know that the legal 

8 
standards applicable to enforcement oi'releat)cs may be distinct from an unconscionabililY 

9 
analysis and that perhaps a different approach from the briefing in Turner J and Turner 11 was 

required. See Finch v. Car/fon, 84 Wn.2d 140, 143 (I 974)(setting f0l1h fivc-factor test in 
10 

determining whether release was "fairly and knowingly made."). The tact that other former 
1 I 

Vulcan employees with legal representation were successful in resisting the same partial 
12 

summary judgment motion before another arbitrator is troubling. 
13 

Ultimately, however, the court C011Cludcs that Turner bears some of the responsibility 

14 
for what OCCUlTed. When she r<;:guestcd the continuance, Turner lold the Arbitrator, "I will 

15 
keep you appropriately apprised of my progrcss around finding new counsel." Schneider Dec!. 

l6 
Ex. 31. She never did. Had Tumer told the Arbitrator, for example, [hat she was diligently 

17 
seeking new counsel and that she was unsuccessful because no attorney was willing to step in 

18 givcnlhc current dcad.lincs, the Arbitrator might have considered a different briefing and 

19 hearing schedule. Or, ifnew counsel had made a limited appearance and asked for u 

20 reasonable continuance to get lip to speed, it is diOicult to imagine a fair-minded arbitmtor 

21 denying the request. In!>tead, TurtleI' never requested an adjustment of the summary judgment 

22 
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briefing schedule and then withdrew a few days before her summary judgment response was 

2 due. 

3 Unde\' these circumstances, without allY additional infonnalion about Tumcr's progress 

4 in obtuining counsel, the Arb.itrato!"s scheduling orders were within bel' discretion and cannot 

.5 be considered misconduct. 

6 
C. The Award of Attorneys' Fees 

7 
1. The Fcc Award is not completely irrational 

8 Under Section I O(a)(4) or the FAA, a reviewing court may vacate an award "where the 

9 arbitrators exceeded their powers." An arbitrator exceeds her powel's where the award "is 

10 completely irratiol1ul or exhibits a munltesl disregard ibr the law." Kyocera Corp. v. 

II Prudential-Bache Trade Services, 341 F.3rd 987, 997 (9th Cir. 2003). Review of an 

12 arbitrator's award under Section I O(a)(4) requires the same deferential standard ofrevicw as 

13 under Section IO(a)(3). In Oxford Ileallh Plans LLe v. Suiter, _U.S. __ , 133 S.Cl. 2064, 

14 
2068,20 J 3 WL 2459522 (June 10,2013). the United States Supreme Court stated with respect 

15 
to Section I O(a)( 4): " .. , [A]n arbitral decision even arguably construing Or applying the 

16 
contmc\ must stand, regardless of a court's view of its (de)merits." (internal quotations marks 

omitted). 
17 

Here, the arbitrator based her fee award on Section 11 of the EIPA, which provides: "In 
18 

any lawsuit mising out of or relating to this agreement or my employment, including without 
19 

limitation arising 1rom any alleged tort or statutory violation, the prevailing party shall recover 
20 

their reasonable costs and atlorneys fees, including on appeal." Schneider Decl. Ex. 7. 
21 

Turner'S contention that the award of attorneys' fees was "completely irrational" is based 011 

22 
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the arguJ11cllllhat Section II is limited to lawsuits, whereas the fees here were awarded in an 

arbitrati on proceeding: 

Vulcan neither included an attorney tees provision in the GBA, nor incorporated the 
EIPA's hlwsuit-tees provision in the GBA. In contrast, in the GBA, Vulcan confinncd 
prior confidentiality provisions to which employees had agreed. 

Meni. in SUppOl1 of Motion to Vacate at 21. 

Regardless of the merits of this argument, it does not follow that the Arbitrator's 

contrary cOllc\uslt>n "is compJetelyirrational or exhibits a manifest disregard for the law:' 

Kyocera Corp, 111('., 341 FJd at 997, First, it could be argued that in limiting fees to the 

Turner lllawsuit, the Arbitrator's ruling was cMsistent with Section 11 of the ElPA, which 

al10ws for lees "ill any lawsuit." Second, case law li'om California and Florida supports the 

argument that the term "lawsuit" in the EIPA may be broadly construed 10 encompass 

arbitrations . • )'everlson v. Williams Constr, CO,,222 Cal.Rptr. 400, 406 (Ct. App. 1985)("[Tlhc 

use ofthc term 'suit' in the present contact was broad enough to embrace arbitration, and 

attorneys' fees and costs were properly awarded by the arbitrator."); Tate \I, Saratoga Sell, & 

Loan Assn., 265 Cal. Rptr. 440, 448 eCL App. 1989)(samc); Par Four, Inc. v. Gottlieb, 602 

So.2d 689, 690 (Fla, Dis1. Ct. ApI'. 1992)(The phrase "in the event of any litigation, the 

prevailing pat'ty would be entitled to attorneys' fees" included arbitration proceedings.). 

Based on the existence of legitimate arguments suppm·ting the Arbitrator's reliance on 

the fcc provision in the ElIlA, the court concluues thal Turner has not met her burden of 

demonstrating that the fee award was completely ilTutional. 

2. The Award of Attorneys' Fees Against an Employee Raising Statutory Clnjm~ 
Viollltes Public Policy 

As previously noted, courts will vacate an arbitration award that violates "an explicit, 

wcn~dcnned, and dominant public policy. not simply general considerations of supposed 
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public interest." Operating Engineers. 176 Wn.2d at 721. The need to identify with precision 

the public policy at isslie stems t\'om the lllctlhat the public policy exception is a 

"narrow" one, Kilsap County Deputy Shel'([fs Guild v. Kilsap County) 167 Wn.2d 428, 436 

(2009). and that courts are not (0 vacate arbitration awards simply becallse they disagree with 

the result. 

Since Turner brought claims in Turner II pursuant to the Washington Law Against 

Discrimination (WLAD), RCW 49.60 et seq., and the Washington Minimum Wagc Act 

(MWA). RCW 49.48 ct seq., the court begins its analysis with those statutes. First, regarding 

the WLAD, the Washington Supreme Court has held that "[t]he laws against workplace 

discrimination set forlh an explicit, well-defined and dominant public policy." Operating 

Engineers. 176 Wn.2d at 721. The WLAD aims "to enable vigorous enforcement of modem 

civil rights litigation and t() make it financially feasible for individuals to litigate civil rights 

violations." Mc.J/'finez \'. City (~rTacoma, 81 Wn.App. 228, 235 (1996). Consequently, (he 

WLAD entitles prevailing pJuimiffs, but not prevailing defendants; to reasonahle attorneys 

fees. RCW 49.60.030(2); Collins v. Clark emy Fire DisMct No.5, 155 Wn.App. 48,98 

(20 to). 

The 'wage and hour laws occupy a position of similar importance in Washington. "The 

Legislature has evidenced a strong policy in favor of payment of wageS due employees hy 

enacting a comprehensive scheme to ensure payment of wages." Schilling v. Radio Ho/dings, 

/nc .• 136 Wn.2d 152, 157 (1998), Additionally; 

[bJy providing for costs and attorney tces, the Legislature hns provided nn cll'ectivc 
mechanism for recovery even where wage amounts WJ'Ollgfully withheld may be sma! I. 
This comprehensive legislative system \\lith respect to wages indicates a strong 
legislative intent to assure payment to assure payment to employees ofw<lges they have 
earned. 
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lei. at 159. 

Consequently, an employment agreement or arbitration award that denies attorneys' 

fees to a prevailing plaintiff or awards fees to a prevailing defendant in a WLAD or v,ragc and 

hm})' lawsuit violates public policy. In Gandee v. LDL Freedom Entelprises, Inc., 176 Wn.2d 

598 (2013), the court found ullconscionable a "loser paysl' provision in an arbitration 

agreement COnlaincd in a debt adjustment contract that is virtually identical to the provision in 

Section 11 of the E]PA, The court reasoned that "[b]ecause the 'loser pays' provision serves 

to benefit only Freedom and, contrary to the legislature's intent, cJJi::ctively chills Gandee's 

ability to bring suit under the CPA, it is one-sided and overly harsh." Id. at 606. In }Vallers v. 

A.A.A. WlIlerpro(?/ing, Inc., 151 WIl.App. 316 (2009), Division I reached a similar conclusion: 

While Walters is assllred that he will recover his expenses and legal fees ifhe wins 
decisively. he must assume the risk that ifhe loses, he will have to pay 
Wnterproofing's expenses and Jegal tees. This risk is an enormous deterrent to an 
employee contel11plating a suit to vindicate the right to overtime pay. Under these 
circumstances, in the context of an employee's suit where the governing statutes 
provide that only a prevailing employee will be entitled to recover fees and costs, a 
reciprocal attorney fces provision is unconscionable, and therefore, unenforceable. 

Id. at 324-325. 

In this case, the Arbitrator awarded Vulcan its attorneys' fees based on a provision that 

is substantially similar, if not identical, to the "loser pays" provisions found unconscinnablc in 

Gandee and Wallers. Both Vulcan (implicitly) and the Arbitrator (explicitly) recognized that 

Section 11 was unenforceable if it were used to award fees incurred by Vulcan in defeating 

shltutory claims at arbitration. Instead, Vulcan lilllited its tee request to its efforts to compel 
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nrbitnltion in Turner 11, and the Arbitrator agreed. The narrow issue before the court is 

whether this "carve-out" violates public policy, The court concludes that it does, I 

As counsel for Vulcan acknowledged at oral argument, there are no cases recognizing 

an exception to fee shifting principles if Oil employer pl'evails on procedural, 8S opposed to 

substantive, grounds. Thus, ifan employee brought a discrimination claim that was 

subsequently dismissed on statute oflimitaLions grounds, the prevailing employer would not 

be entitled to attorneys' fees, Yet Vulcan argues it is entitled to fees because in Turner 1I it 

prevailed based on a different procedural defense, i.e., that the litigation should occur in a 

diflerent fhrum. 

Vulcan relies primarily on Zuver v. Air/ouch Communications, Inc. " 153 Wn,2d 293, 

3] 9 (2004), in which the Washington Supreme Court upheld a provision requiring a pnrly who 

me:; a judicial action to pay the attorneys iees and costs of the opposing palty who 

successfully compels arbitration. The court based this holding on the following two sentences: 

... [A]s Airtollch aptly notes, this provision permits either party to recover fees on a 
successful motion to stay an action and/or to compel arbitration, TIlliS it does not 
appear to be so one-sided and harsh as to render it substantively unconscionable, 

Id at 319. 

Thew is a serioLis question whether the Zuver court's exclusive focus 011 the bilateral 

nature ofthc icc provision continues to reprcsent the current view of the court.2 In Gandee, 

issued uine years later, the court invalidated a bilateral "Joser pays" provision because (1) in 

20 I Neither parly has briefed the isslle orwhether the Arbitmtor exceeded her powers by giving a 
more limitcd interpretation, i.e" <'hluc"pcneilling," a fcc provision that i1; unconscionable on its IIICC, It 

21 is not llccessHry to address this issue in light orlhe cOllrt's conclusionlhat the "carve-out" is 
ullenforceable as w,cll. 

22 2 Zuver is not directly on point since it addrcssed unconscionability as opposed to violations of Jl lib lie 
policy. However. fhe two concept.s arc Closely related. /I. provisioll in an arbitration agrcement may be 
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reality, the provision benefited only one party, lmd (2) the prospects of having to pay the 

2 company's fees eflectively chilled the consumer's exercise of her rights under the CPA. 

3 These two rationales appJyequally here. First, while it is theoretically possible that an 

4 employee could be awarded fees against an employer resisting arbitration, stich a scenario is 

s extremely unlikely. When arbitration agreements are signed in the employment setting, they 

6 
arc, almost without exception, done so at the behest of the employer, not the employee. That 

7 
is what occurred here when Vulcan presented Turner with the GDA. Therefore, the palty 

8 
benetitting from a fec provision like the one in Zuver will almost invariably be the employer, 

9 
not the employee. Second, the prospects uf having to pay at1umcys' fees to an employer 

successful in compelling arbitration wilJ almost certainly have a chilling effect on an employee 
HI 

contemplating a court aeti()n to challenge the conscionabilityof an arbitration agreemc11t 
I I 

and/or to vindicate her statutory rjghts. 
12 

An additional distinction between this case and Zuver is that there was no evidence 
13 

presented in Zuver I'cgal'dingthe effeet of the fee provision 011 the employee. This perhaps 

14 
explains tbe court's conclusion that the provision did not "appear to be" overly harsh. Ie/. at 

15 
319. Here, the effect of the Arbitrator's fcc award was to impose a d.lunting nmount-

16 
$113,235 - on a terminated employee who a few months earlier had written the Arbitrator, "I 

17 
am unable to pay for counsel because I'm llnemployed and do not have the financial means to 

18 pay hourly fees." Roc Decl.Ex. 29. In Gandee, the court defined a substantively 

19 unconscionahle provision as being "one-sided or overly harsh" and "shocking the conscience." 

20 

21 
subslmHively unconscionable if it effectively lmdcrmines an employee's ability 10 vindicate his or her 

22 stattltory righls. Adler v. Fred Lind Mallor.1 S3 Wash.2d 31 G, 355 (2004). It is ditticult to conceive of 
a provision that tits within this definition of unconscionability that would not also violate public policy. 
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Id.. 176 Wn,2d at 603 (quoting Adler, 153 Wn.2d at 344-45). In this court's view, these terms 

2 aplly describe the effect of the fee awal'd Oll Turner. 

In uddi1ion to being ullconsc.ionable, the court finds that the $113,235 fec award 

4 violntcs an explicit. well-defined, ,md dominant public polley because it undermines an 

5 employee's ability to vindicate her SI(ltulQry rights. 

6 
Ill. CONCLUSION 

7 The Arbitrator's Interim and Final Awardsal'e hereby CONFIRMED in parI. The 

8 award of attorneys' fees in both Awards is VACATED. The parties are directed to present on 

') Ol'de\, consistent with this Opinion. 
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11 I the undersigned Arbitrator, having been designated in accordance with the arbitration 

12 agreement between Vulcan Inc. and Traci Turner, and having been duly sworn, rendered an 

15 _ Confirming in Part and Vacating in Part Arbitration Award. and Remanding,for Consideration of 

16 Alternative Basis for Fee Award (hereafter the "Court's October 29 Ordern) in Turner v. Vulcan 

17 Inc. No. 12-?-m514-~ SEA Havin~reviewed the Court's October 29 Order. the evidence and 

19 Amended Findings of Fact, Conclusions of Law. and Final. Award, as follows: 

20 1. Findings of Fact and Conclusions of Law. The Findings of Fact and Conclusions of . 
21 Law contained in the Interim Award are made final by, and incorporated into, this Final Award, 

23 a. Findmg of Faet 1 1~, stattDg mat Vulcan IS ent1tlea to recoversom~ 

24 portion of the attorneys' fees and costs incurred in two lawsuits seeking to enforce the arbitration 

, 25 clause", was OVERRULED by the Court's October 29 Order, and 
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litigation stayed pending resolution in [the arbitral] forwn" was VACATED by the Court's 

October 29 Order. 

2. Dismissal with Prejudice of Tumer's Claims. All of Respondent Traci Tumer's 

Award, are hereby dismissed with prejudice. Ms. Turner's Defamation claim was previously 

dismissed on October 31,2012. The instant dismissal includes all claims asserted against 

Claimant Vulcan aI!-d against Third-Party Respondents Co~liver and MacDonald. 

'. ." 

11 related causes of action. 

12 . 4. Vulcan Is Awarded $5,696.63 from Turner for Breach of.Contract. Ms. Turner . . 

... '1 1. 1. .-....3 1.. • 4-0 .,j-"l _1...1! • ... " •• n· '11,,1, ...1 

15 that breach from Ms. T~er in the amount of $5,696.63. 

16 5. Award of $39,524.50 in Attorneys' Fees to Vulcan. The Employee Intellectual 

17 Property Agreement ("EIPA") signed by Ms. Turner at the outset of her employment with 

19 concerning Ms. Tumer's employment. This dispute arises out o~Turner's employment at 

20 

21 

Vulcan, and Vulcan is a prevailing party in this proceeding. Accordingly, based on the fees 

provision in the EIPA, Vulcan is entitled to an award of reasonable attorneys' fees except with 

:lJ platnnrrs are ellg1D1e lOr an .Ii:> l\:N i;l.W<UU t;XCt;p~ ill nlrc cases). 

24 In the Final Award entered March 7, 2013, the Arbitrator awarded Vulcan $113,235 for 

25 attorneys' fees incurred in connection with compelling arbitration in Turner II. In making that 
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2 Arbitrator for potential consideration of Vulcan's alternative basis for attorneys' fees. 

3 On remand, Vulcan seeks an a"Wal'd of (l) $18,875 for attorneys' fees incurred in 

4 connection with a successful motion for partial swnmary judgment on Ms. Turner's defamation 
- --

6 enforceability of a contractual release signed by Ms. Turner. Vulcan has limited its request to a 

7 portion of fees incurred by partner Joseph M. McMillan, then associate Jeffrey M. Hanson, and 

8 paralegal Patricia Marino. 
- _. . 

-.., 

11 reviewed all billing records provided by Vulcan counsel to support its request for attorneys' fees 

12 for both motions. and the fees requested are reasonable. Ms. Turner objects to a fee award on the 
. _. ~_ . 'T __ ' '-' 

15 aware of non~. that would require Vulcan to forego summary judgment motions in favor of 

16 presenting evidence at the 'hearing. Nor does Ms. Turner challenge the rates charged by 

_ l'L I V111 ~:;tn' t;! ~1 or the soecmc time soent bv counsel on the motions. 

19 remand is GRANTED in the amount of$39,524.50, which represents reasonable attorneys' fees 

20 incurred by Vulcan in support of its successful effOrts on the two motions for partial summary 

21 judgment. Vulcan's request for au award against Ms. Turner of $5,696.63 for breach of contract 
- -

23 Vulcan has prevlouS1Y agreea to pay me MOnratOr s co .~. on In IUll ano 1:0 {Jil] 

24 AAA's admWstrative costs and fees. The administrative filing and case service fees of the AAA, 

25 totaling $1,400.00, shall be bome as incurred. The ,fees and expenses of the arbitrator, totaling 
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TRACI TURNER, 

Plaintiff, 

v. 

'\Tl TT r Ii l'..T ThTr P Ii T TT AT T Pl'..T T()nV 

·Af TtrJI: 

Defendants. 

APR 012014 

5tJPi~~M" 

No. 12-2-03514-8 SEA 

ORDER DENYING PLAINTIFF'S 
MOTION FOR AWARD OF 
ATTORNEYS' FEES 

This matter is before the Court on Plaintiffs Motion for Award of Attomeys' Fees. 

In addition to the motion, the Court has considered the Declaration of Rebecca J. Roe and 

A prevailing party "is one who receives judgment in that party's favor" or who 

"succeeds on any significant issue which achieves some benefit the party sought in bringing 

suit." Blair v. Washington State Univ., 108 Wn.2d 558,572 (1987). Fwther, "status as a 

0JN.lU.',l.l.tr.,J tV.7,tl""~O 'vU.l7:71). VV.LUlv.. lU,VVvl l!;;i:l. 

substantial award of attorneys' fees on public policy grounds, she did not receive ajudgment 

Ju<!ge Bruce E. Heller 
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; or achieve any benefit sought in her Complamt. 

4 The Court has considered Balark v. City ojChicago, 81 F.3d 658 (7th Cir. 1996), 
5 
6 cited by plaintiff, and finds it distinguishable. 1n Balark, a plaintiff class was deemed a 
7 
8 prevailing party even though a consent decree in plaintiffs' favor was ultimately overturned. 
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As the non-prevailing Palty, plaintiff's request for attorneys' fees is DENIED. 

IT IS SO ORDERED. 

DATED this / day of A-" r: L 2014. / 
• ) I I 

! Honpraple Bruce E. Heller / 
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Judge Bruce E. Heller 

-r- I--/ 

~?IY-t . --t---- .- -

(206) 477-1641 

Page 3977 
Appendix I 


