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I. INTRODUCTION 

The Rosses filed for chapter 7 bankruptcy protection in 2009 and 

were thereafter granted a discharge. Respondent Maple Valley Park Place, 

LLC ("MVPP"), was the plaintiff in a breach of lease dispute filed in 2012 

against the Rosses. CP 1. In response to the MVPP lawsuit, the Rosses 

moved the bankruptcy court to reopen their bankruptcy case and establish 

that the subject lease had been discharged in bankruptcy, and that MVPP 

had violated the bankruptcy stay by pursuing the cause of action. CP 78. 

The Bankruptcy court ultimately determined that the bankruptcy stay had 

been violated, and awarded emotional distress damages to the Rosses for 

the violation, along with attorney fees and costs for proving the violation 

of the stay. CP 79,121. Thereafter, the Superior Court case was dismissed 

(CP 117), and at about the same time the Rosses moved for their attorney 

fees (CP 77), seeking fees which were either already paid for in the 

bankruptcy case, were not available from the bankruptcy case, or were 

excessive as the Superior Court found . CP 123. Ultimately, the Superior 

Court awarded some attorney fees for the Superior Court action. The 

Rosses now appeal the amount of that attorney fee award, arguing that it 

should have been more. 
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II. STATEMENT OF THE CASE 

Should this court reverse the trial court's findings that certain 

hours were not reasonable and "excessive"? Answer: No. 

III. ARGUMENT 

A. The Defendants were entitled to reasonable fees under the 
lodestar method, and were awarded those reasonable 
attorney's fees already. 

The Defendants have already been awarded their reasonable 

attorney's fees. CP 223. The Rosses' opening brief wrongfully contends 

that the trial court made its award "without making any findings that any 

of the defendants' work was unnecessary, inefficient, or not related to 

defendants' work to prevail against plaintiffs claim." Appellants' 

Opening Brief, at 1. This position is fundamentally why the Rosses' 

appeal is flawed; the trial court actually did find that "Defendant[ s '] fee 

request appears, however, excessive." CP 224. The trial court then went 

on to recite that it was not persuaded that 7.7 hours billing for work before 

an answer (which was 2 pages) was filed was reasonable, and reduced that 

amount to 4. !d. The court followed by saying that 28.7 hours billed for 

discovery was excessive, particularly since the dispositive issue in the case 

was limited to whether the bankruptcy discharge precluded this action. Jd. 

Those hours were therefore reduced to 14. Jd. The court further found 

that since the dispositive issue in the case was the effect of the bankruptcy 
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discharge, and that very little briefing in the summary judgment dealt with 

that issue, 33 hours billed for summary judgment proceedings was 

exceSSIve. Id. As a result, those hours were reduced to 10. Id. Finally, 

the court concluded that the 17 hours devoted to post-bankruptcy 

proceedings does appear reasonable. Id. The court concluded in summary 

that it found 45 hours were reasonable, and awarded that sum, which was 

promptly paid thereafter. Id. 

The entire relevant section of the Order reads: 

Defendant's fee request appears, however, 
excessive. The lease provision only allows recovery of 
"reasonable costs, expenses, and attorneys' fees." 
(Emphasis added.) This Court is not persuaded, to begin 
with, that it is reasonable to award the 7.7 hours billed for 
the period before an answer was filed, and reduces the 
hours awarded to 4. In addition, the court believes that the 
28.7 hours billed for discovery is excessive, particularly 
since the dispositive issue in this case was the limited one 
of whether the bankruptcy discharge precluded this action. 
Those hours are reduced to 14. Likewise, since the 
dispositive issue in this case was the effect of the 
bankruptcy discharge, while very little of the summary 
judgment briefing dealt with that key issue, the 33.0 hours 
billed for summary judgment proceedings is excessive. It 
also includes time devoted to settlement discussions before 
taking the matter to bankruptcy court - these hours were 
not reasonable for the defense of the case in this court. The 
33.0 hours is reduced to 10. The 17 hours devoted to post­
bankruptcy proceedings does appear reasonable, however. 
Plaintiffs argument that the amounts involved in the 
litigation were then small does not appear to have deterred 
plaintiff from aggressively pursuing them and resisting 
defendants' requests for fees as prevailing party. The Court 
does not rule on the reasonableness of requesting more fee 
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hours than were billed to the client in this case, because it 
has already reduced claimed hours as noted above. 

In summary, the Court finds 45 hours were reasonable. 

CP 224. 

The trial court's detailed factual findings clearly establish the 

court's analysis and factual determinations and show that it did make 

findings regarding the reasonableness of the work completed. 

There is no case law or authority that requires a court to 

specifically articulate that certain fees were "wasteful or duplicative hours 

on unsuccessful claims" as argued by the Rosses. In fact, in this case, the 

trial court issued its own multiple-page order as to the attorney's fee issue, 

detailing specifically, as described above, the billing items found 

unreasonable and specifically calling them out as sometimes excessive. 

CP 223-24. 

The law is not in dispute in this matter. The question here simply 

is what attorney's fees are reasonable. In this matter, the trial court, while 

reviewing all the pleadings and hearing argument, made a specific factual 

finding about the reasonableness of those fees and the Rosses present no 

evidence or authority in their brief which would provide a basis for this 

court to reverse the lower court. 
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B. The trial court did not abuse its discretion when calculating 
the reasonableness of fees. 

The Rosses argue in their briefing that the trial court abused its 

discretion by not awarding fees for certain aspects of the case. However, 

the Rosses' arguments do not demonstrate an abuse of discretion, nor does 

the law support such an argument. 

"A trial judge has broad discretion m determining the 

reasonableness of an attorney fee award and, in order to reverse that 

award, the opponent must show that the trial court manifestly abused its 

discretion." Unifund CCR Partners v. Sunde~ 163 Wn.App. 473,484,260 

P.3d 915, 921 (citing Ethridge v. Hwang, 105 Wn.App. 447,460,20 P.3d 

958 (citing Scott Fetzer Co. v. Weeks, 122 Wn.2d 141, 147,859 P.2d 1210 

(1993))). No evidence is cited in the Rosses' brief of any manifest abuse 

of discretion. They simply argue that awarding only a portion of the total 

fees sought (such as 10 hours vs. the requested 33 hours) constituted an 

abuse of discretion in and of itself. 

The Rosses fail to explain why the reduction was abusive or even 

wrong, particularly in light of the billing for the exact same fee 

submissions that were awarded by the bankruptcy court and paid. 

Washington courts have repeatedly held that the absence of an 

adequate record upon which to review a fee award will result in a remand 
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of the award to the trial court to develop such a record. Smith v. Dalton, 58 

Wn. App. 876, 795 P.2d 706 (1990); Rhinehart v. Seattle Times, 59 Wn. 

App. 332, 798 P.2d 1155 (1990); Bentzen v. Demmons, 68 Wn. App. 339, 

842 P.2d 1015 (1993); State Farm Mut. Auto. Ins. Co. v. Johnson, 72 Wn. 

App. 580, 871 P.2d 1066, review denied, 124 Wn.2d 1018,881 P.2d 254 

(1994). Here, however, the trial court drafted its own multi-page order 

detailing what it found reasonable and unreasonable. The court's order 

also indicates in summary that it "finds 45 hours to be reasonable." CP 

224. This is a sufficient record to support the award. The Court of 

Appeals may affirm the trial court's decision on any basis established by 

the pleadings and supported by the record. Truck Ins. Exch. v. VanPort 

Homes, Inc., 147 Wn.2d 751, 766, 58 P.3d 276 (2002). 

If attorney fees are only reasonable for certain claims, the court 

must segregate the time spent on other theories and claims on the record, 

even if the other theories and claims are interrelated or overlap. Hume v. 

Am. Disposal Co., 124 Wn.2d 656, 673, 880 P.2d 988 (1994). The party 

claiming the fees bears the burden of segregating and showing those fees 

to have been reasonable overall. Loeffelholz v. Citizens for Leaders with 

Ethics & Accountability Now (CL.E.A.N.), 119 Wn. App. 665, 690, 82 

P.3d 1199 (2004). Again, the Rosses did not segregate fees attributable to 

either the Superior Court action or those fees submitted and awarded at the 
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bankruptcy court. As a result, the Rosses have no basis on appeal to argue 

that they did not receive an award of their reasonable attorney fees. 

More specifically below, each subcategory of fees complained 

about by the Rosses is addressed independently: 

1. Cross-motions (or Summary Judgment attorney's tees were 
assessed and awarded in a reasonable amount. 

The Rosses mischaracterize the trial court's ruling on the amount 

of fees awarded for issues related to summary judgment. The trial court 

specifically addressed the briefing that was prepared on both parties' 

motions for summary judgment. The trial court made its own findings that 

the "33 hours billed for summary judgment proceedings is excessive." CP 

224. Those 33 hours, when examined, were clearly excessive given the 

briefing filed (less than 10 pages). The Rosses do not address how they 

could ask the Superior Court for fees incurred in summary judgment that 

were already considered by the bankruptcy court. 

The "33 hours for summary judgment" work clearly was not only 

for drafting a summary judgment motion; in fact, a large portion of those 

hours were devoted to responding to a motion to strike, a motion to 

continue the summary judgment hearing, and the Rosses' refusal to appear 

for deposition. CP 46, 54. The Superior Court had the benefit of the 

entire court record which was included in the Rosses' "33 hours devoted 
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to summary judgment" which the Superior Court found to be excessive. 

The record simply does not support a change in the amount of "reasonable 

fees" related to summary judgment work, especially since a substantial 

portion of the summary judgment work arose from the Rosses' refusal to 

appear for depositions, or MVPP's motion to strike declarations which 

would otherwise have not been recoverable. 

In addition to the finding of excessiveness, the Rosses were invited 

by the court prior to the award of fees and after their first motion for 

attorney fees and costs to present a "clear declaration or affidavit 

explaining what hours were devoted to defending this case in court" CP 

138. The court further directed that Ross should "break out the specific 

additional costs and expenses they are seeking, and how they are 

attributable to defending this case in this court." CP 139. 

In response, the Rosses filed a revised motion for attorney fees and 

costs and a Supplemental Declaration of Jeanette Bowers Weaver 

Supporting Award of Attorney' s Fees to Defendants as Prevailing Party. 

CP 141, 150. The Supplemental Declaration of Ms. Bowers Weaver 

provided as exhibits the same billing sheets as her prior declaration in 

support of attorney fees and costs; however, Ms. Bowers Weaver provided 

the following new explanation of the fees incurred addressing the 

summary judgment issue: 
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October 30, 2012 - February 20, 2013 (33.0 hours): This 
was the time spent opposing plaintiffs summary judgment 
motion and preparing defendants' cross-motion for 
summary judgment, all of which involved researching legal 
issues, including bankruptcy issues, drafting briefs and 
declarations, communicating with the court and opposing 
counsel re scheduling, and even attempting to settle the 
dispute with plaintiff prior to taking the matter to the 
bankruptcy court. 

CP151. 

Ms. Bowers Weaver's fee declaration was the Rosses' opportunity 

to provide evidence to the trial court as to why their fee request was 

reasonable. The evidence, however, was simply a one-sentence summary 

of the work done. The evidence before the trial court did not show an 

overall reasonableness for the attorney fees sought on summary judgment 

related matters. As a result, the trial court's finding that the fees were 

"excessive" was appropriate and should not be disturbed. CP 224. 

2. The Defendants are not entitled to obtain double-recovery 
oftheir attorney IS fees from the bankruptcy court matter. 

The Rosses were awarded attorney's fees in the bankruptcy court. 

CP 224. Those attorney's fees were paid, and those attorney's fees were 

awarded to the Rosses for time spent proving a violation of the bankruptcy 

stay (CP 189-95), which is, in effect, proved the substantive defense of the 

Superior Court action. The proof of the violation of the stay occurred after 

an evidentiary hearing, briefing on the topic, and argument. The question 

of whether the Bankruptcy stay applied went to the root of the parties' 

- 9 -



relationship and the timing of the bankruptcy discharge. The bankruptcy 

court's decision was made on the record, and addressed the attorney's fees 

incurred. CP 123. After the bankruptcy court entered its order, the Rosses 

moved the Superior Court to award attorney's fees, submitting a 

declaration of attorney's fees and costs (CP 100-109) which tracked 

verbatim to the prior version submitted to the bankruptcy court and 

previously awarded. CP 189-95. Plaintiff objected to those repeat fees, 

and argued that those fees were not appropriately awardable in the 

Superior Court action, since they had simply already been paid for or been 

considered by the bankruptcy court. CP 273-74. 

The Rosses now ask this court to find an abuse of discretion by the 

trial court for its failure to award those double fees in the amount of 20.9 

hours of time which the bankruptcy court itself declined to award. The 

Rosses, however, fail to point out that while they were successful proving 

the violation of the bankruptcy discharge injunction, they were already 

awarded their reasonable attorney's fees on that issue by the bankruptcy 

court. The Rosses, however, were not awarded, nor were they entitled to 

under the law, their attorney fees seeking emotional distress damages in 

the bankruptcy court action. That issue was a substantial portion of that 

action. 
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Under recent Ninth Circuit authority, however, attorneys' fees and 

costs recoverable for violations of the automatic stay are limited to work 

performed prior to the remedying of the stay violation. See Sternberg v. 

Johnston, 595 F.3d 937, 949 (9th Cir.2009). Once the violation has ended, 

any fees the debtor incurs after that point in pursuit of a damage award 

would not be to compensate for 'actual damages' under § 362(k)(l)." Id. 

The Ninth Circuit also stated recently in In re Schwartz-Tallard ---- F.3d -

---,2014 WL 4251571 (9th Cir.2014),1 that once a violation of the stay has 

ended any fees incurred seeking damages are not available. Id. citing 11 

U.S.C. § 362(k)(l). Id. The Ninth Circuit further stated in Sternberg that 

"[ w]e conclude, therefore, that a damages action for a stay violation is 

akin to an ordinary damages action, for which attorney fees are not 

available under the American Rule." Sternberg, supra, at 948. 

Therefore, the Rosses cannot recover attorney fees in the Superior 

Court for a claim which otherwise does not allow for attorney fees 

(emotional distress via the violation of the automatic bankruptcy stay) and 

which the bankruptcy court already addressed. 

The law is clear on this issue and makes sense; proving a violation 

of the stay or discharge injunction entitles a debtor to their fees, which 

I The 9 th Circuit recently withdrew its original opinion in this case and 
filed a substitute opinion on August 29,2014. A copy of the Order and Opinion 
are attached hereto as Appendix 1. 
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happened here. However, seeking damages for that violation is an 

affirmative relief which does not allow for an award of attorney fees. The 

bankruptcy stay should never be used by debtors to pursue creditors even 

when creditors violate the stay. In re Schwartz-Tallard, supra. "The stay 

is a shield, not a sword." Id. As a result, the Rosses simply cannot recover 

fees in the Superior Court which arose from the bankruptcy action and 

which were not otherwise recoverable. 

The Rosses' failure to segregate the fees requested highlights the 

effort to seek double recovery of fees. "If the party seeking fees refuses to 

properly segregate, the trial court must deny fees altogether." 

Loeffelholz, 119 Wn. App. at 692, 82 P.3d 1199. Or, if the party 

segregates in a way that the trial court does not find persuasive, the trial 

court may, in its discretion, decide what are the reasonable fees incurred 

for the successful party or issue, as long as the court shows on the record a 

rational basis for the decision. Id. In this matter, there is no evidence that 

the Rosses segregated those fees they incurred in the bankruptcy case 

which they argue are recoverable, nor that those fees incurred inside of the 

bankruptcy case which related to the emotional distress claim were ever 

removed since it is clear the Rosses are seeking those exact fees here. If 

the Rosses did segregate their fees, then the court might have been able to 

determine if a double recovery was occurring or whether the bankruptcy 
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court did not consider the fees, as the Rosses assert. Here, the Rosses 

never created a segregated billing for the court's consideration, and should 

not now be allowed to do so on appeal. Finally, the Rosses failed to 

explain why they would not otherwise be judicially estopped from seeking 

fees in the superior court for work done in the bankruptcy court. 

In sum, the Defendants should not be awarded the same attorney's 

fees twice and the request by Ross for 20.9 hours in the bankruptcy court 

action clearly would result in a double recovery or, at a minimum, a 

recovery of fees from a separate matter under which no fees would have 

otherwise been available under the law. 

C. Defendants were awarded what the court considered to be a 
reasonable attorney fee, which did not include fees for 
preparing and presenting a fee request. 

The Defendants have been awarded attorney's fees by two 

different courts in this matter. The bankruptcy court awarded the Rosses 

attorney's fees for matters related to the bankruptcy proceeding, and the 

Superior Court awarded reasonable attorney's fees for their time 

associated with the Superior Court action. The Rosses now want more 

attorney's fees for preparing and presenting their Superior Court fee 

request (13.7 hours), which the Superior Court has already determined to 

be unreasonable. The Superior Court made a factual finding about the 

reasonableness of the fees submitted by the Rosses, and the Rosses can 
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present no evidence or legal theory as to why the court's reduction in fees 

to a lower timeframe for the work completed is an abuse of discretion. 

This issue was raised again by the Rosses on their motion for 

reconsideration, and the court then again denied that request. The fee 

award and the denial of fees incurred presenting the fee request should 

remain unaltered. 

D. Plaintiff is entitled to attorney's fees for prevailing on this 
appeal. 

The Rosses' appeal is clearly frivolous as it relates to attorney fees 

arising from the bankruptcy action since the law is clear, attorney fees are 

not available and the bankruptcy court already denied fees as a matter of 

law. The Rosses have already received attorney's fees for the bankruptcy 

action for which they were entitled, or were denied their fee request by the 

Bankruptcy court as to other portions of their fees. CP 123. As for the 

Superior Court action, the Superior Court has already determined that the 

fees submitted were excessive and as such, supported its findings with a 

developed record. CP 224. As a result, the appeal is frivolous as to the 

denial of attorney fees for the bankruptcy matter. 

In determining whether an appeal is frivolous and was, therefore, 

brought for the purpose of delay, justifying the imposition of terms and 

compensatory damages, the appellate court is guided by the following 
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considerations: (1) a civil appellant has a right to appeal; (2) all doubts as 

to whether the appeal is frivolous should be resolved in favor of the 

appellant; (3) the record should be considered as a whole; (4) an appeal 

that is affirmed simply because the arguments are rejected is not frivolous; 

(5) an appeal is frivolous if there are no debatable issues upon which 

reasonable minds might differ, and it is so totally devoid of merit that 

there was no reasonable possibility of reversal. Lee v. Kennard, 176 Wn. 

App. 678, 310 P.3d 845 (2013) (citing RAP 2.2, 18.9(a)). 

In this matter, there are simply no debatable issues for which a 

reasonable mind may find that this appeal is well taken on the bankruptcy 

issue, since the law does not allow recovery of attorney fees for a party 

seeking damages (emotional distress) for a violation of the bankruptcy 

stay. In re Schwartz-Tallard, supra. As a result, Maple Valley Park Place 

requests its reasonable attorney fees on appeal as to this distinct issue. 

IV. CONCLUSION 

MVPP respectfully requests that the appeal be denied, and that it 

be awarded attorney's fees on appeal. 

SMITH ALLING, P.S. 

By [1e:Cu~ 
C. Tyler Shillito, WSBA #36774 
Morgan K. Edrington, WSBA #46388 
Attorneys for Respondent 
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

IN RE: IRENE MICHELLE SCHWARTZ­

TALLARD, 

Debtor, 

AMERICA'S SERVICING COMPANY, 

Appellant, 

v. 

IRENE MICHELLE SCHWARTZ­

TALLARD, 

Appellee. 

No. 12-60052 

BAPNo. 
11-1429 

ORDER AND 
OPINION 

Appeal from the Ninth Circuit 
Bankruptcy Appellate Panel 

Kirscher, Pappas, and Dunn, Bankruptcy Judges, Presiding 

Argued and Submitted 
March 14, 20 14-San Francisco, California 

Filed August 29, 2014 

Before: J. Clifford Wallace and Ronald M. Gould, Circuit 
Judges, and Paul C. Huck, Senior District Judge. * 

* The Honorable Paul C. Huck, Senior District Judge for the U.S. 
District Court for the Southern District of Florida, sitting by designation. 



2 IN RE: SCHWARTZ-TALLARD 

Opinion by Judge Huck; 
Dissent by Judge Wallace 

SUMMARY** 

Bankruptcy 

The panel filed an order withdrawing its previous opinion 
and dissent and filing a superseding opinion and dissent 
affirming the Bankruptcy Appellate Panel's reversal of the 
bankruptcy court's decision and holding that a bankruptcy 
debtor was not precluded from recovering, as damages, 
attorneys' fees for defending against a creditor's appeal of a 
finding that the creditor violated the automatic stay. 

The panel distinguished Sternberg v. Johnston, 595 F.3d 
937 (9th Cir. 2010), which held that a debtor's attorneys' fees 
for work on an adversary proceeding seeking damages for a 
stay violation were not actual damages and thus were not 
recoverable under 11 U.S.C. § 362(k)(l) (providing that "an 
individual injured by any willful violation of a stay ... shall 
recover actual damages, including costs and attorneys' fees"). 
The panel held that the attorneys' fees in this case were 
incurred for a different purpose than those in Sternberg and 
fell within the meaning of "actual damages" in § 362(k)(l) 
because they related to the debtor's enforcing of the 
automatic stay and remedying of the stay violation. The 
panel further wrote that the BAP's use of precedent expressly 
rejected in Sternberg was improper. 

** This summary constitutes no part of the opinion of the court. It has 
been prepared by court staff for the convenience of the reader. 
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Dissenting, Judge Wallace wrote that Sternberg 
controlled and required reversal. He also wrote that the 
BAP's reliance upon one of its own cases, notwithstanding 
the Ninth Circuit's previous rejection of the statement of law 
at issue, was an attack on Article III of the Constitution. 

COUNSEL 

Andrew Martin Jacobs (argued), Snell & Wilmer L.L.P., 
Tucson, Arizona; Kelly Harrison Dove, Snell & Wilmer 
L.L.P., Las Vegas, Nevada, for Appellant. 

Christopher P. Burke (argued), Chris P. Burke & Associates, 
Las Vegas, Nevada, for Appellee. 

ORDER 

The opinion and dissent in the above-captioned matter 
filed on April 16, 2014 and published at 751 F.3d 966 are 
WITHDRAWN. The superseding opinion and dissent shall 
be filed concurrently with this order. 

The parties shall have fourteen (14) days from entry of the 
superseding opinion to file petitions for rehearing or petitions 
for rehearing en banc in the above-captioned matter. 

IT IS SO ORDERED. 

C ) 
,: ,r, ____ ) 
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4 IN RE: SCHW ARTZ-T ALLARD 

OPINION 

HUCK, District Judge: 

The issue on appeal is whether a debtor in bankruptcy can 
recover, as damages, attorneys' fees for defending against a 
creditor's appeal of a finding that the creditor violated the 
automatic stay. The Bankruptcy Code provides that "an 
individual injured by any willful violation of a stay ... shall 
recover actual damages, including costs and attorneys' fees." 
11 U.S.C. § 362(k)(1). We recently held that a debtor's 
attorneys' fees for work on an adversary proceeding seeking 
damages for a stay violation were not actual damages under 
§ 362. Sternberg v. Johnston, 595 F.3d 937, 948 (9th Cir. 
2010). In Sternberg, we stated that "the proven injury is the 
injury resulting from the stay violation itself. Once the 
violation has ended, any fees the debtor incurs after that point 
in pursuit of a damage award would not be to compensate for 
'actual damages' under § 362(k)(1)." Id. at 947. 

In this case, we are asked to apply § 362(k)( 1) to a set of 
facts different than that addressed in Sternberg. Unlike in 
Sternberg, where a debtor filed an adversary proceeding in 
pursuit of damages, the debtor in this case is seeking 
attorneys' fees incurred in defense of America's Servicing 
Company's ("ASC") appeal of the bankruptcy court's 
determination that ASC had violated the automatic stay. 
Because the attorneys' fees at issue in this case were incurred 
for a different purpose than those in Sternberg, Sternberg 
does not prohibit the awarding of the attorneys' fees at issue 
here. Moreover, following the reasoning in Sternberg, the 
fees at issue in this case fall within the meaning of "actual 
damages" in § 362(k)( 1). Therefore, we affirm the 
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Bankruptcy Appellate Panel ("BAP") and grant Schwartz­
TaBard's request for an award of attorneys' fees. 

I. FACTS 

ASC serviced a mortgage on Schwartz-Tallard's home. 
On March 30, 2007, Schwartz-Tallard filed for Chapter 13 
bankruptcy, but continued to make mortgage payments. ASC 
believed Schwartz-Tallard had fallen behind on her payments, 
and moved for relief from the automatic stay to foreclose on 
the property. On April 6, 2009, following ASC's motion, the 
bankruptcy court lifted the automatic stay. Schwartz-Tallard 
moved to reinstate the stay and the bankruptcy court orally 
granted the motion on May 13, 2009. ASC did not appear at 
the hearing. On May 20, 2009, ASC caused Schwartz­
Tallard's home to be sold at a trustee's sale. It was not until 
June 3, 2009-after the property had been sold-that the 
bankruptcy court entered the written order reinstating the 
stay. 

On June 9, 2009, Schwartz-Tallard filed a motion 
asserting that ASC had violated the automatic stay in her 
Chapter 13 bankruptcy, and seeking sanctions. Schwartz­
Tallard presented evidence that she was current on her 
mortgage payments through March 2009, but that ASC 
returned her April 2009 payment with a letter stating that her 
loan was in foreclosure. Schwartz-Tallard also established 
that when the bankruptcy court reinstated the stay, she sent 
ASC the payments for April and May 2009, and enclosed a 
letter notifying ASC of the stay's reinstatement. 
Inexplicably, ASC rejected the payments, still asserting that 
the property was in foreclosure. 
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On February 10, 2010, the bankruptcy court ruled that 
ASC had violated the stay and awarded Schwartz-Tallard 
damages, including attorneys' fees and punitive damages. 
The bankruptcy court ordered that the property be put back 
into Schwartz-Tallard's name within two days of the order 
(by February 12, 2010). On March 2,2010, ASC appealed 
that order to the United States District Court for the District 
of Nevada. The next day, on March 3, 2010, ASC 
reconveyed the property to Schwartz-Tallard, thereby, 
according to ASC, remedying the stay violation. On appeal, 
the district court affinned the bankruptcy court's finding that 
ASC had violated the stay, and largely affinned the 
bankruptcy court's damages award.} 

Schwartz-Tallard then moved to recover the attorneys' 
fees incurred in litigating ASC's appeal to the district court. 
These are the fees at issue in this appeal. The bankruptcy 
court denied the motion, and Schwartz-Tallard appealed to 
the BAP. The BAP held that Schwartz-Tallard's attorneys' 
fees for defending ASC's appeal were actual damages under 
§ 362(k)(1). ASC now appeals. 

I The district court reversed and remanded the bankruptcy court's award 
of attorneys' fees, but not because it found attorneys' fees were not 
warranted by § 362(k)(l). Rather, it remanded for the bankruptcy court 
to make a determination of actual fees expended or charged in connection 
with enforcing the stay and remedying the stay violation. America's 
Servicing Co. v. Schwartz-Tallard, 438 B.R. 313, 321 (D. Nev. 2010). 
These are not the attorneys' fees at issue in the instant appeal. 
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II. ANALYSIS 

A. Standard of Review 

We review the BAP's conclusions of law and statutory 
construction de novo, meaning we independently review the 
decision of the bankruptcy court. In re Su, 290 F.3d 1140, 
1142 (9th Cir. 2002). 

B. Sternberg 

The Bankruptcy Code provides that "an individual injured 
by any willful violation of a stay . . . shall recover actual 
damages, including costs and attorneys' fees." 11 U.S.C. 
§ 362(k)(l). However, in Sternberg we held that not all 
attorneys' fees associated with a stay violation are 
recoverable under § 362(k)(I). 

In Sternberg, the debtor in bankruptcy's ex-wife sought 
to have a state court hold the debtor in contempt for 
non-payment of spousal support. 595 F.3d at 940. The state 
court was aware of the debtor's bankruptcy and had not yet 
resolved the issue of whether the contempt proceedings 
violated the stay. Nonetheless, the state court entered an 
order holding the debtor in violation of the divorce decree, 
and granting a specific monetary judgment for the debtor's 
ex-wife. Id. at 941. The debtor sought relief from the order 
in two ways: by filing a motion asking the bankruptcy court 
to vacate the state court's stay-violating order, and by 
initiating an adversary proceeding against his ex-wife and her 
counsel for not acting to remedy the state court's order. Id. 
The bankruptcy court granted the debtor's motion and 
vacated the state court order. Id. at 942. The adversary 
proceeding later went to trial in the bankruptcy court to 
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determine whether the debtor's ex-wife and her counsel had 
violated the stay, and, if so, the appropriate damages. Id. 
The bankruptcy court ruled in favor of the debtor's ex-wife 
and her counsel; the debtor appealed; the district court 
reversed and found that the ex-wife and her counsel had 
violated the stay. Id. On remand, the bankruptcy court 
awarded damages, and the debtor's ex-wife's counsel 
appealed the damages award. Id. 

In Sternberg, we reviewed the damages award and held 
that the debtor could not recover attorneys' fees incurred 
prosecuting the adversary proceeding under §362(k)(l). Id. 
at 948. We stated that "the proven injury is the injury 
resulting from the stay violation itself. Once the violation has 
ended, any fees the debtor incurs after that point in pursuit of 
a damage award would not be to compensate for 'actual 
damages' under § 362(k)(l)." Id. at 947. The outcome, we 
held, was consistent with the "financial and non-financial" 
purposes of the stay. Id. The financial purpose of the stay, as 
we explained, is to give the debtor time to put his finances 
back in order, allowing creditors to be satisfied to the extent 
possible and preventing creditors from pursuing their own 
remedies at each other's expense. Id. at 948. The stay is 
"meant to help the debtor deal with his bankruptcy for the 
benefit of himself and his creditors alike. We have never said 
the stay should aid the debtor in pursuing his creditors, even 
those creditors who violate the stay. The stay is a shield, not 
a sword." Id. The non-financial goal of the stay is to create 
a "breathing spell" for the debtor, and we reasoned that more 
litigation was not consistent with that end. Id. Therefore, we 
concluded that "a damages action for a stay violation is akin 
to an ordinary damages action, for which attorney fees are not 
available under the American Rule." Id. 
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The Sternberg decision overruled prior BAP precedent 
holding that "actual damages" under § 362(k)(I) were meant 
to return the debtor to the position the debtor was in before 
the stay violation, and that "'the attorneys' fees and costs 
incurred in prosecuting an adversary proceeding arising from 
a violation of the automatic stay are recoverable. '" Id. at 947, 
citing Beard v. Walsh (In re Walsh), 219 B.R. 873, 878 (9th 
Cir. B.A.P. 1998); Havelock v. Taxel (In re Pace), 159 B.R. 
890, 900 (9th Cir. B.A.P. 1993), vacated in part on other 
grounds by 67 F.3d 187 (9th Cir. 1995).2 

c. Analysis 

The issue here is whether the attorneys' fees 
Schwartz-TaBard seeks relate to her "enforcing the automatic 
stay and remedying the stay violation," Sternberg, 595 F.3d 
at 940, or whether they are more akin to prosecuting an 
adversary proceeding in pursuit of a claim for damages. 
Schwartz-TaBard's defense of ASC's appeal differs 
fundamentally from the independent damages action in 
Sternberg. Here, unlike in Sternberg, ASC appealed not only 
the damages award, but importantly, the bankruptcy court's 

2 Schwartz-Tallard asks us to re-consider the wisdom of Sternberg, 
arguing that it is an outlier among the circuits and has received substantial 
criticism for both its statutory construction and policy analysis. See In re 
Repine, 536 F.2d 512,522 (5th Cir. 2008) (awarding attorneys ' fees under 
section 362(k) to a debtor seeking damages); In re Webb, 472 B.R. 665, 
*16 (B.A.P. 6th Cir. 2012) (unpublished) (same); In re Duby, 451 B.R. 
664, 676-77 (B.A.P. 1st Cir. 2011) (same and criticizing Sternberg). 
However, we are bound by the decisions of prior panels so long as those 
decisions cannot be fairly distinguished. Millerv. Gammie, 335 F.3d 889, 
900 (9th Cir. 2003) (en banc); In re Southern California Sunbelt 
Developers, Inc., 608 F.3d 456, 464 (9th Cir. 2010) (distinguishing 
Sternberg and holding that it does not bar a fee award under a different 
bankruptcy statute). 
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determination that the stay had been violated. In re Schwartz­
Tallard, 473 B.R. 340, 349 (B.A.P. 9th Cir. 2012) 
("[Schwartz-Tallard] was required to defend the bankruptcy 
court's decision, not only to protect the award of damages, 
but also to uphold the bankruptcy court's determination that 
ASC had, indeed, violated the stay.")3 

Sternberg specifically held that any fees a debtor incurs 
"in pursuit of a damage award" are not covered. 595 F .3d at 
947 (emphasis added). But here, the debtor was not pursuing 
a damage award-she had already been awarded damages for 
the breach of the stay. She was, however, "remedying the 
stay violation," within the meaning of Sternberg. Id. at 940. 
But for ASC' s appeal, Schwartz-Tallard' s litigation of this 
matter would have been complete. Even though the property 
was reconveyed to Schwartz-Tallard before the parties 
litigated the appeal, the appeal put not only the damages 

3 This fact was made clear throughout the appeal from the bankruptcy 
court and in this proceeding. In ASC's brief on appeal of the stay 
violation order, it argued that "the foreclosure sale . .. was not a violation 
of the automatic stay." Brief of ASC at 8, In re Schwartz-Tallard, No. 10-
cv-00292 (D. Nev. 2010). Similarly, in the district court, counsel for ASC 
opened his argument by stating that "If the Court decides there was a stay 
and my client violated it .... " Transcript of Evidentiary Hearing at 7, In 
re Schwartz-Tallard, No. lO-cv-00292 (D. Nev. 2010). In its published 
order, the district court noted and rejected these contentions, holding that 
the foreclosure sale of Schwartz-Tallard's home "was an immediate 
violation of the stay" and ASC's contrary position "was not a persuasive 
argument." In re Schwartz-Tallard, 438 B.R. 313, 319-20 (D. Nev. 
2010). ASC's counsel conceded that its appeal included an attempt to 
have the stay violation set aside during oral argument in front of our panel. 
Recording of Oral Argument at 7 :03-7:35, ASC v. Schwartz-Tallard, No. 
12-60052 (9th. Cir. 2014). To the extent that ASC now argues otherwise, 
see Appellant's Petition for Rehearing and Rehearing En Banc at 3, 9, 
ASC v. Schwartz-Tallard, No. 12-60052 (9th Cir. 2014), we find those 
contentions unavailing. 
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award, but importantly the finding that the stay had been 
violated in jeopardy. As the BAP noted, Schwartz-Tallard 
"was forced to defend [the] appeal to validate the bankruptcy 
court's ruling that ASC had violated the stay, and to preserve 
her right to collect the pre-remedy damages awarded by the 
bankruptcy court." In re Schwartz-Tallard, 473 B.R at 350. 
In other words, unlike in Sternberg, Schwartz-Tallard was not 
using the stay as a sword, but as a shield from stay violation. 
Sternberg, 547 F.3d at 948.4 

4 The dissent argues that ASC did not attempt to reclaim Schwartz­
Tallard's home in its appeal. Dissent at 22-25. This is correct as a 
description of ASC's legal strategy and literal argument. But that fact 
does not bear the weight that the dissent's analysis places on it. Because 
ASC explicitly challenged the finding that the stay existed at the time of 
its foreclosure, and challenged whether its foreclosure sale had violated 
any stay, Schwartz-Tallard 's defense of that action was a continuation of 
her efforts to "enforce the automatic stay." See Sternberg, 595 F.3d at 
948. As such, she may recover fees under both § 362(k)( 1) and Sternberg. 

As Sternberg recognized, "Without a doubt, Congress intended 
§ 362(k)(1) to permit recovery as damages of fees incurred to prevent 
violation of the automatic stay." 595 F .3d at 946. Preventing violation of 
the automatic stay should contain at least litigation against stay violators 
in the bankruptcy courts to obtain a declaration of stay violation, and the 
defense of findings of stay violation on appeal. If we apply the dissent's 
theory of Sternberg, efforts in the bankruptcy court to enforce the stay 
would be ineffective, because a stay violator could seek to avoid a finding 
of stay violation by filing an appeal, which the debtor would then be 
unable to defend for lack of attorneys' fees. 

We read Sternberg in light of its plain language: Fees are available for 
"efforts to enforce the automatic stay," which logically includes defending 
appeals that challenge a finding of stay violation, but fees are not available 
for a debtor in pursuit of damages, which Schwartz-Tallard was not 
engaged in here. See 595 F.3d at 948. 
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Because we hold that Sternberg does not apply to a 
situation where a debtor defends herself when a creditor who 
had violated the automatic stay appeals that finding, 
Schwartz-Tallard is entitled to recover her attorneys' fees as 
"actual damages" under 11 U.S.C. § 362(k)(l). The plain 
language of the statute includes attorneys' fees in the 
definition of actual damages, and in the absence of 
Sternberg's limitations, there is no reason to contort that 
language to avoid this result. As we said in Sternberg, 
"Without a doubt, Congress intended § 362(k)(l) to permit 
recovery as damages fees incurred to prevent violation of the 
automatic stay." 595 F.3d at 946. Where, as here, the debtor 
is defending an appeal that seeks to eliminate the finding that 
the stay was violated, we hold that the fees incurred 
defending such an appeal meet that Congressional purpose 
and are included in § 362(k)(l)'s definition of actual 
damages. 

Our decision here is consistent with both the financial and 
non-financial purposes of the automatic stay that we 
emphasized in Sternberg. As to the financial purpose of 
preserving a debtor's resources for creditors, ASC's appeal 
compelled Schwartz-Tallard to spend money on litigation that 
would otherwise have been available to creditors. Awarding 
her attorneys' fees under § 362(k)(l) eliminates this problem. 
As to the non-financial goal of allowing the debtor time to 
reorganize her finances, we noted in Sternberg that "[m]ore 
litigation is hardly consistent with the concept of a 'breathing 
spell. '" 595 F.3d at 948. Here, unlike in Sternberg, the 
additional litigation resulted from ASC's continued attempts 
to justify its stay-violating behavior-not from the debtor's 
conduct. A warding Schwartz-TaBard fees as damages under 
§ 362(k)(1) furthers the non-economic goal of the automatic 
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stay-it should act to deter stay violators from continuing to 
disturb the breathing spell the stay aims to create.5 

III. CONCLUSION 

Because the debtor was not pursuing a damages award, 
but rather defending ASC' s appeal of a previous finding of 
stay violation and thereby "remedying the stay violation," 
Sternberg, 595 F.3d at 940, Sternberg does not prohibit the 
awarding of attorneys' fees at issue here. The decision of the 
BAP, which reversed and remanded the bankruptcy court's 
decision denying Schwartz-Tallard's request for an award of 
attorneys' fees, is 

AFFIRMED. 

5 In reaching its conclusion, the BAP relied in part on In re Walsh, 219 
B.R. 873 (B.A.P. 9th Cir. 1998). See In re Schwartz-Tallard, 473 B.R. 
340, 350 (B.A.P. 9th Cir. 2012). However, in Sternberg, we rejected 
Walsh's reading of § 362(k)(1) to mean that the "actual damages" 
available to the injured party would necessarily make the injured party 
whole. Id. at 878. Walsh's holding-that fees expended resisting the stay 
violator's appeal were available under § 3 62(k)(1) as actual 
damages-was based in part upon the reasoning we later expressly 
rejected in Sternberg. Therefore, the BAP's use of Walsh to explain the 
proper application of § 362(k)(1) is improper in view of Sternberg. See 
In re Burley, 738 F.2d 981, 986 (9th Cir. 1984) (holding that the role of 
the BAP is as an adjunct to the circuit court, and explaining the 
importance of that relationship to the constitutionality of the BAP). In 
reaching our conclusion today, we do not rely on the partially abrogated 
Walsh decision. 
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WALLACE, Circuit Judge, dissenting: 

I respectfully dissent. Our decision in Sternberg, properly 
read, controls this case and requires reversal. However, even 
if it did not control, we should still reverse. 

Although these errors are significant, they solely affect 
the outcome of this case. More troubling is the BAP's 
decision to rely upon one of its own cases, notwithstanding 
the fact that we had previously rejected the statement of law 
at issue. The implications of such cavalier disregard by the 
BAP for its subordinate status within the federal judiciary are 
far-ranging, and merit much greater attention than the 
majority bestows on them. 

I. 

Schwartz-Tallard voluntarily petitioned for Chapter 13 
bankruptcy in March 2007 in the Bankruptcy Court for the 
District of Nevada. In February 2009, America's Servicing 
Company (ASC), a creditor of Schwartz-Tallard' s, contended 
that she failed to make payments on a note held by ASC. 
ASC moved the bankruptcy court to lift the automatic stay so 
it could foreclose upon property Schwartz-Tallard owned in 
which ASC held a security interest. On April 6, 2009, the 
bankruptcy court vacated the automatic stay so ASC could 
foreclose on the property. 

Schwartz-Tallard moved to reinstate the stay for the 
property on May 6, 2009. She argued she had not failed to 
make payments on the note so the lifting of the stay was 
erroneous, and requested swift relief from the bankruptcy 
court because ASC had announced it would sell the property 
on May 20, 2009. On May 13, 2009, the bankruptcy court 
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held a hearing and orally granted Schwartz-Tallard's motion 
to reinstate the stay as to the property. The bankruptcy court 
did not enter a written order memorializing the reinstatement 
of the stay (the Reinstatement Order), however, until June 3, 
2009. In the interim, ASC sold the property in a foreclosure 
sale on May 20, 2009. 

On June 9,2009, Schwartz-Tallardmoved the bankruptcy 
court to sanction ASC for the sale, which had occurred 
despite the oral order reinstating the stay. The bankruptcy 
court heard the motion on January 7, 2010. During the long 
period between when the Reinstatement Order was entered on 
the docket and the hearing on the sanctions motion, ASC did 
not convey the property back to Schwartz-Tallard. At the 
hearing, the bankruptcy court ordered the property returned 
to Schwartz-Tallard, and ASC acceded. The bankruptcy court 
ordered sanctions imposed for a number of reasons, including 
ASC's improper motion in February 2009 to set aside the 
automatic stay, ASC's sale of the property on May 20, 2009 
despite the oral grant of reinstatement on May 13, and for 
ASC's failure to reconvey the property after the 
Reinstatement Order was entered onto the docket. The 
bankruptcy court also awarded Schwartz-Tallard attorneys' 
fees and fees for emotional damages. The bankruptcy court 
entered an order on February 17, 2010 directing the property 
to be put back to Schwartz-Tallard' s name and memorializing 
the sanctions and attorneys' fees (Conveyance and Sanctions 
Order). 

On March 2, 2010, ASC filed a notice of appeal from the 
Conveyance and Sanctions Order. ASC finally put the 
property back in Schwartz-Tallard's name on March 3,2010. 
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ASC filed its appellate brief in the district court on May 
10, 2010, in which ASC attacked the Conveyance and 
Sanctions Order on five grounds. First, ASC argued that the 
bankruptcy court's oral order of May 13, 2009 did not take 
effect immediately, so "any sanctions based upon [the 
bankruptcy court's conclusion in the Conveyance and 
Sanctions Order that the foreclosure sale of May 20, 2009 
violated the stay] must be reversed." Second, ASC argued 
that it had not been required to undo the foreclosure sale and 
reconvey the property back to Schwartz-Tallard until the 
hearing on January 7,2010, so the bankruptcy court's "award 
of damage attributed to th[ e] erroneous legal conclusion [that 
ASC had continued to violate the automatic stay from May 
13, 2009 to when it returned the property to Schwartz­
Tallard] must be reversed." Third, ASC argued that the 
damages the bankruptcy court awarded to Schwartz-Tallard 
"were not properly awarded under [Federal Rule of 
Bankruptcy Procedure] 9011," which governed the sanctions 
award. Fourth, ASC argued that the amount of attorneys , fees 
awarded to Schwartz-Tallard was unreasonable. Fifth, ASC 
argued that the bankruptcy court erred in awarding Schwartz­
Tallard emotional damages. 

Critically, all five of these arguments attacked the amount 
and propriety of the sanctions and fees awarded to Schwartz­
Tallard. ASC never argued that Schwartz-Tallard actually 
defaulted on her note, as it had originally argued in February 
2009. ASC did not attack the validity of the Reinstatement 
Order. That meant ASC never challenged the bankruptcy 
court's conclusion in the Conveyance and Sanctions Order 
that the property should be conveyed back to Schwartz­
Tallard. If ASC' s appeal had been wholly successful, it would 
not have owed Schwartz-Tallard any money. But ASC would 
not have retaken Schwartz-Tallard's property. 
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Schwartz-Tallard filed an answering brief on June 3, 
2010. In her brief, she stated that ASC's "main argument is 
that the Bankruptcy Court did not follow the proper 
procedure in awarding sanctions and damages under F .R.B.P. 
9011." She did not defend the bankruptcy court's judgment 
ordering the property returned to her. 

The district court issued an order on September 14,2010. 
In that order, the court affirmed most of the Conveyance and 
Sanctions Order, but rej ected some of the attorneys' fees 
calculations made by the bankruptcy court. On remand, the 
bankruptcy court reassessed those attorneys' fees. 

On February 16, 2011, Schwartz-Tallard moved for 
additional attorneys' fees before the bankruptcy court. She 
argued that ASC owed her $10,103.00 for attorneys' fees she 
incurred by defending ASC' s appeal of the Conveyance and 
Sanctions Order. In an oral hearing on July 12, 2011, the 
bankruptcy court rejected her motion, holding that Schwartz­
Tallard was "not entitled to [those] fees for the sole reason 
that I believe that Sternberg [v. Johnston, 595 F.3d 937 (9th 
Cir. 2010)] precludes the award of attorneys fees on appeal." 
The bankruptcy court continued that because "the wrongful 
act," namely ASC's failure to return her property in 
contravention of the Reinstatement Order, "stopped before 
the appeal [] the attorneys fees don't continue through there." 
Though the bankruptcy court stated its belief that Sternberg 
was wrongly decided, and that Schwartz-TaBard should 
receive these fees, "I'm bound by what I believe Sternberg 
says." The bankruptcy court entered a written order on July 
26,201l. 

In Sternberg, we considered the scope of "actual 
damages" under 28 U.S.C. § 362(k)(l). Section 362(k)(l) 
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allows "an individual injured by any willful violation of [the 
automatic] stay . . . [to] recover actual damages, including 
costs and attorneys' fees . . ." We concluded that "actual 
damages" does not include attorneys' fees expended by the 
debtor for the prosecution of an adversary proceeding to 
recover damages suffered from a violation of the stay. 
Sternberg, 595 F.3d at 945--48. 

Schwartz-Tallard appealed the bankruptcy court's denial 
of the $10,103.00 in appellate attorneys' fees she sought. The 
bankruptcy court had suggested at the July 12 hearing that the 
appeal be taken directly to this court under 28 U.S.C. 
§ 158( d)(2), so we could potentially reconsider Sternberg. 
The bankruptcy court rethought that suggestion, though, and 
denied Schwartz-Tallard' s request for direct certification to 
our court, presumably because the court concluded that 
Sternberg was controlling. 

Schwartz-TaBard's appeal proceeded before the 
Bankruptcy Appellate Panel (BAP). In her brief, Schwartz­
Tallard offered two possible distinctions of Sternberg, but 
mostly focused on her argument that our decision in that case 
"ha[d] been sharply criticized by other courts." ASC 
disagreed with Schwartz-Tallard's distinctions, but pointed 
out that Schwartz-Tallard had basically "concede[ d] that 
Sternberg is binding." Thus far, the bankruptcy court and 
even the parties seemed to agree that Schwartz-Tallard could 
not recover attorneys' fees for defending ASC' s appeal of the 
Conveyance and Sanctions Order under our decision in 
Sternberg. 

But then the BAP issued its decision. In re Schwartz­
Tallard, 473 B.R. 340 (B.A.P. 9th Cir. 2012). The BAP first 
attempted to distinguish Schwartz-Tallard's appeal from 
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Sternberg. The BAP concluded that the defense of an 
opposing party's appeal "is fundamentally different" from the 
affirmative adversary proceeding action filed by the debtor in 
Sternberg. Schwartz-Tallard, 473 B.R. at 349. Unlike in 
Sternberg, said the BAP, Schwartz-Tallard was "not using the 
automatic stay as a sword to pursue damages from ASC." Id. 

After attempting to distinguish this case from Sternberg, 
the BAP held that Schwartz-Tallard is entitled to attorneys' 
fees for her defense of ASC's appeal, because the defense of 
the appeal "was consistent with the goals of the automatic 
stay identified by the court in Sternberg," and ASC's appeal 
"deprive[ d] [Schwartz-Tallard] of the benefits of her 
automatic stay," so her "defense of the bankruptcy court's 
decision was an extension of her efforts to enforce her 
automatic stay." Id. The BAP suggested that Schwartz­
Tallard was entitled to attorneys' fees because ASC's stay 
violation was not remedied until ASC lost its appeal. Id. at 
350 ("[o]f course, in Sternberg, the point at which the stay 
violation had been 'remedied' was clear . . . . In contrast, here, 
while the Property was finally reconveyed to [Schwartz­
Tallard] the day after ASC filed its notice of appeal, 
[Schwartz-Tallard] was forced to defend that appeal to 
validate the bankruptcy court's ruling"). The BAP also relied 
on its prior decision of In re Walsh , where it held that 
"[ c ]learly, fees and costs experienced by an injured party in 
resisting the [stay] violator's appeal are part of the damages 
resulting directly from the stay violation." Id., quoting In re 
Walsh, 219 B.R. 873, 878 (B.A.P. 9th Cir. 1998). 

The majority now affirms the BAP. The basic structure of 
the majority's opinion is the same as the BAP's. First, the 
majority attempts to distinguish Sternberg. The majority 
states that there we "specifically held" "that any fees a debtor 
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incurs 'in pursuit of a damage award' are not covered" by 
section 362(k)(l). Majority Op. at 10. Here, however, the 
majority asserts that Schwartz-TaBard "was not pursuing a 
damage award," was "remedying the stay violation," and 
"was not using the stay as a sword." Majority Op. at 10-11. 
The majority then explains why Schwartz-TaBard is entitled 
to attorneys' fees: it believes awarding these fees is consistent 
with the plain language of section 362(k)(l), and in the 
absence of Sternberg's limitations, awarding those fees "is 
consistent with both the financial and non-financial purposes 
of the automatic stay that we emphasized in Sternberg." Id. 
at 12-13. 

II. 

The majority errs in several respects, but the most 
significant of its mistakes is its failure to recognize that 
Sternberg controls this case. The majority characterizes the 
holding of Sternberg as "any fees a debtor incurs 'in pursuit 
of a damage award' are not covered" as "actual damages" 
under section 362(k)(l). Majority Op. at 10-12, quoting 
Sternberg, 595 F.3d at 947. But that is not the holding of 
Sternberg. The holding of Sternberg is that "actual damages" 
are "an amount awarded to compensate for a proven injury or 
loss." Id. at 947. Only attorneys' fees "related to enforcing 
the automatic stay and remedying the stay violation" 
constitute actual damages. Id. at 940. 

On March 3, 2010, ASC returned the property to 
Schwartz-TaBard. That ended and remedied the violation of 
the automatic stay. On May 10, 2010, ASC filed its opening 
brief in the appeal. By not seeking to retake Schwartz­
TaBard's property then, ASC waived its right to do so. By 
May 10, 20 I 0, at the latest, it was both evident to Schwartz-
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Tallard and legally true that ASC's appeal was not related to 
enforcing the automatic stay or remedying the stay violation. 
Instead, the only possible result of Schwartz-Tallard's 
defense of ASC' s appeal was to maintain the sanctions she 
had been awarded by the bankruptcy court. Attorneys' fees 
expended to that end are not actual damages under Sternberg. 

A. 

In Sternberg, we interpreted 11 U.S.C. § 362(k)(l), which 
allows an individual injured by a willful violation of the 
automatic stay "actual damages, including costs and 
attorneys' fees." We determined that a debtor "can recover as 
actual damages only those attorney fees related to enforcing 
the automatic stay and remedying the stay violation." 
595 F.3d at 940. We stated that section 362(k)(l) did not 
define "actual damages," which we considered an ambiguous 
phrase.Id. In order to define the term, we turned to Black's 
Law Dictionary, which defines "actual damages" as "an 
amount awarded to compensate for a proven injury or loss." 
Id., quoting BLACK'S LAW DrCTIONARY 416 (8th ed. 2004). 
The next sentence is the holding of Sternberg: "the proven 
injury [and thus, actual damages under section 362(k)(l)] is 
the injury resulting from the stay violation itself." Id. We 
later made clear that under our precedent the automatic stay 
"is designed to effect an immediate freeze of the status quo." 
Id. at 948, quoting Hillis Motors, Inc. v. Hawaii Auto. 
Dealers' Ass'n, 997 F.2d 581,585 (9th Cir. 1993). 

In this case, the parties were returned to the status quo 
when Schwartz-TaBard received her property back from 
ASC. That occurred on the date ASC reconveyed the 
property, March 3, 2010. Once the status quo was re-
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established, the violation of the stay ended. Id.; Hillis, 
997 F.2d at 585. 

ASC appealed the Conveyance and Sanctions Order that 
required it to return the property to Schwartz-Tallard on 
March 2, 2010. In that appeal, ASC conceivably could have 
argued that the Reinstatement Order was erroneous, and that 
the property should revert. But it did not do so. In its appeal 
brief to the district court, filed on May 10, 2010, ASC sought 
only to reduce or reverse the award of damages owed to 
Schwartz-Tallard. By failing to attack the Reinstatement 
Order or otherwise argue that Schwartz-Tallard had defaulted 
on her note and was not entitled to the property, ASC waived 
any argument that could have led to retaking the property 
under the Nevada Local Rules and the Federal Rules of 
Bankruptcy Procedure. D. Nev. L.R. 8018 ("[p ]ractice in 
bankruptcy appeals that may come before the district court 
will be governed by Part VIII of the Federal Rules of 
Bankruptcy Procedure"); Fed. R. Bankr. P. 8010(a)(l)(C) 
(appellate briefs must contain "[a] statement of the issues 
presented and the applicable standard of appellate review"); 
In re Marquam Inv. Corp., 942 F.2d 1462, 1467 (9th Cir. 
1991) ("failure to comply with Rule 8010(a)(l)(C) waives 
[an] issue on appeal"). 

After ASC waived any attempt to retake Schwartz­
Tallard's property, the appeal was limited to whether and in 
what amount ASC owed Schwartz-Tallard damages. This is 
made particularly clear by the substance of Schwartz­
Tallard's answering brief, filed on June 3, 2010. In that brief, 
for which Schwartz-Tallard seeks attorneys' fees in this 
appeal, Schwartz-Tallard defended the bankruptcy court's 
award of sanctions, but never argued (because ASC had never 
argued to the contrary) that the property should remain with 
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her. Thus, on May 10, 2010, the stay violation had been 
remedied by the Conveyance and Sanctions Order, because 
the status quo had been returned, and ASC could no longer 
disrupt that status quo. All litigation Schwartz-Tallard 
engaged in after May 10, 2010 was not "related to enforcing 
the automatic stay and remedying the stay violation." 
Sternberg, 595 F.3d at 940. Thus, the litigation was 
"attenuated from the actual bankruptcy," and her expenses 
paid thereafter not "actual damages." Id. at 948. 

B. 

The majority confuses this simple analysis. First, the 
majority contorts language in Sternberg to improperly 
distinguish between "pursuit" and "defense" of an award of 
damages for a violation of the automatic stay. Second, in its 
fourth footnote, the majority opinion leads inextricably to a 
clear conflict with Sternberg. 

1. 

The maJonty ignores the holding in Sternberg, and 
instead misinterprets the next sentence of our decision. 
Majority Op. at 8. In that sentence, we stated that "[0 ]nce the 
violation has ended, any fees the debtor incurs after that point 
in pursuit of a damage award would not be to compensate for 
'actual damages' under § 362(k)(1)." 595 F.3d at 947. The 
majority contorts this statement by emphasizing the phrase 
"pursuit of a damage award." The majority distinguishes that 
"pursuit" from "defense" of a damages award. Majority Op. 
at 9. The majority argues that if not for ASC's appeal, 
"Schwartz-TaBard's litigation ofthis matter would have been 
complete." Id. at 10. Citing the BAP, the majority also states 
that Schwartz-TaBard "was forced to defend [the] appeal to 
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validate the bankruptcy court's ruling," and thus "Schwartz­
Tallard was not using the stay as a sword." Id. at 11. 

But this analysis is wrong. The discussion of the "pursuit 
of a damage award" is not the "specific[] h[ olding]" of 
Sternberg, which is more properly characterized as I have 
stated above: "actual damages" is an amount awarded to 
compensate for "proven injury," which in tum "is the injury 
resulting from the stay violation itself." 595 F.3d at 947. 
Indeed, the correct interpretation of the Sternberg sentence 
the majority focuses on compounds its error: "once the 
violation [of the automatic stay has ended, i.e., by the latest 
May 10, 2010, when ASC could no longer attempt to retake 
Schwartz-Tallard's property] any fees the debtor incurs after 
that point in pursuit of a damage award would not be to 
compensate for 'actual damages' under § 362(k)(l)." Id. That 
should end the discussion and we should reject the majority's 
analysis. 

Further, the maJonty (and the BAP) are wrong to 
conclude that Schwartz-Tallard was "forced" to defend 
ASC's appeal. Had Schwartz-Tallard not defended the 
appeal, she would have lost the damages properly awarded to 
her for ASC's violation of the automatic stay. But she would 
have retained her property. As of May 10, 2010, Schwartz­
TaBard was in the same position as the debtor in Sternberg: 
had the debtor, Johnston, not sued the violators of the 
automatic stay in an adversary proceeding, he may not have 
ever received the damages award owed him. The adversary 
proceeding he filed, considered in this respect, was "an 
extension of [his] efforts to enforce [his] automatic stay." 
Schwartz-Tallard, 473 B.R. at 349. But we held in Sternberg 
that Johnston could only recover "actual damages," "even 
though it could be said he is not made whole as a result." 
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595 F.3d at 947. Nor does our Sternberg statement that the 
automatic "stay is a shield, not a sword," id. at 948, change 
our holding in that case denying damages to Johnston once he 
was finally returned to the status quo, even if he had to take 
legal action to maintain damages that were properly owed to 
him. 

2. 

The majority's error is made plainest in its fourth 
footnote. The majority states in opposition to my reasoning 
that "[b ]ecause ASC explicitly challenged the finding that the 
stay existed at the time of its foreclosure, and challenged 
whether its foreclosure sale had violated any stay, Schwartz­
Tallard's defense of that action was a continuation of her 
efforts to enforce the automatic stay." Majority Op. at 11 nA 
(citation omitted). But regardless of ASC's challenge to the 
finding that a stay existed when it foreclosed, the appeal 
could not lead to a retaking of Schwartz-Tallard's property, 
because ASC waived any argument to that effect by its brief 
filed on May 10, 2010. That meant, by definition, the appeal 
had nothing to do with enforcing the automatic stay or 
remedying the stay violation, because the stay had been 
reinstated on March 3,2010 when ASC returned the property 
to Schwartz-Tallard. 

The majority's reasoning leads to a statement that is 
obviously at odds with Sternberg. According to the majority, 
"[p ]reventing violation of the automatic stay should contain 
at least litigation against stay violators in the bankruptcy 
courts to obtain a declaration of stay violation, and the 
defense of findings of stay violation on appeal." Id. at 11 In 
Sternberg itself, Johnston, the debtor, filed an adversary 
proceeding against Sternberg, seeking an order that he had 
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violated the automatic stay. 595 F.3d at 942. Ultimately, after 
Johnston's motion was denied by the bankruptcy court but 
reversed by the district court, the bankruptcy court entered an 
order concluding that "Sternberg wilfully violated the 
automatic stay." Id. Regardless of the fact that Johnston had 
engaged in "litigation against stay violators in the bankruptcy 
courts to obtain a declaration of stay violation," we refused to 
grant Johnston attorneys' fees for his adversary proceeding. 
A debtor is not entitled for attorneys' fees for litigation in the 
bankruptcy court that sought an order declaring a party in 
violation of the automatic stay, because "actual damages" 
"do[ es] not include fees incurred in prosecuting the adversary 
proceeding to obtain damages." Id. at 949. 

The rest of the majority's footnote fares no better. The 
majority states that under my theory, "efforts in the 
bankruptcy court to enforce the stay would be ineffective, 
because a stay violator could seek to avoid a finding of stay 
violation by filing an appeal, which the debtor would then be 
unable to defend for lack of attorneys' fees." Majority Op. at 
11 nA. If ASC had sought to reclaim Schwartz-Tallard's 
property in its appeal, then Schwartz-Tallard might be 
entitled to attorneys' fees for defense of that appeal. But ifall 
a stay violator seeks is a finding that the stay was not 
violated, and that it should not have to pay the damages 
associated with such a finding, then the appeal is not related 
to enforcing the automatic stay. "[A] plaintiff cannot 
ordinarily recover attorney fees spent to correct a legal injury 
as part of his damages, even though it could be said he is not 
made whole as a result." Sternberg, 595 F.3d at 947. 

Ultimately, the logic of the majority opinion does not 
follow. Both this case and Sternberg are governed by section 
362(k)(l). How can the same statutory text require a 
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bankruptcy court to award attorneys' fees to Schwartz-Tallard 
but bar a bankruptcy court from awarding attorneys' fees to 
Johnston? 

Sternberg controls this appeal. Our disposition should be 
quite simple under our holding in that case. Schwartz-Tallard 
was entitled to "actual damages" for ASC' s violation of the 
automatic stay. The violation of the stay ended after the status 
quo when Schwartz-Tallard took back her property on March 
3, 2010. Schwartz-Tallard's defense of the appeal was not 
related to remedying the stay violation after ASC waived any 
claim to the property in its appellate brief in the district court, 
on May 10,2010. Any attorneys' fees Schwartz-Tallard paid 
after that date are not "an amount awarded to compensate for 
proven injury or loss," because the fees did not "result[] from 
the stay violation itself." Id. I would reverse the BAP because 
of its misinterpretation of Sternberg. 

III. 

But strangely enough, even if the majority is correct that 
Sternberg is not controlling, we should still reverse the BAP. 
If Sternberg does not control the outcome of this case, then 
there is no Ninth Circuit precedent governing this appeal, and 
we independently interpret the relevant statute to determine 
whether to award Schwartz-Tallard the attorneys' fees she 
seeks. The BAP apparently realized this and sought such an 
independent basis in its own precedent of In re Walsh, 219 
B.R. 873 (B.A.P. 9th Cir. 1998). Schwartz-Tallard, 473 B.R. 
at 350. The majority cannot take refuge in Walsh, as it has 
correctly abandoned the BAP' s improper reliance on that 
decision because we overruled it in Sternberg. Majority Op. 
at 13 n.5. Of course, we all agree the BAP improperly relied 
on Walsh. But the legal sources on which the majority does 
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rely are also not sufficient to grant Schwartz-Tallard 
attorneys' fees. 

A. 

If Sternberg does not control, although I would hold it 
does, we would have to assess independently whether to 
award Schwartz-Tallard attorneys' fees for her defense of the 
appeal from the Reconveyance and Sanctions Order. This is 
a question of statutory interpretation of section 362(k)(1), so 
we start with the text of the statute itself. In re Blixseth, 
684 F.3d 865, 870 (9th Cir. 2012). That section allows "an 
individual injured by any willful violation of a stay ... [to] 
recover actual damages, including costs and attorneys' fees 
... " 11 U.S.C. § 362(k)(1). 

Although the plain language of the statute includes 
attorneys' fees as "actual damages," the term "actual 
damages" itself "is an ambiguous phrase." Sternberg, 
595 F.3d at 947. "Congress legislates against the backdrop of 
the' American Rule, '" whereby "parties are to bear their own 
attorney's fees." Id. at 945-46, citing Fogerty v. Fantasy, 
Inc., 510 U.S. 517,533 (1994). Because of that backdrop and 
the ambiguity of the phrase "actual damages," we only grant 
attorneys' fees for "litigation attenuated from the actual 
bankruptcy" when Congress uses "explicit statutory 
language" to authorize the award of attorneys' fees. Id. at 
948; Hardisty v. Astrue, 592 F.3d 1072, 1076-77 (9th Cir. 
2010) (a statute that "creates an exception to the American 
rule" does not "extend[] fee-shifting to" a related 
circumstance, and "[i]n the absence of clear statutory text 
authorizing fee-shifting, we decline to become a 'roving 
authority' awarding attorneys' fees") (citation omitted). 
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B. 

The text of section 362(k)(1) does not explicitly address 
the award of attorneys' fees to litigants like Schwartz-Tallard. 
Awarding such fees is "a bold departure from traditional 
practice" and so usually requires "explicit statutory language 
and legislative comment." Fogerty, 510 U.S. at 534; see also 
Fulfillment Servs., Inc. v. United Parcel Serv., Inc., 528 F.3d 
614, 624 (9th Cir. 2008) (explaining that "[h lad Congress 
aspired to such a radical departure [from the American Rule], 
it no doubt would have so indicated with explicit language to 
that effect"). 

Legislative history that "is at best ambiguous is 
clearly insufficient to alter the accepted meaning of the 
statutory term," "[p] articularly in view of the 'American 
Rule' that attorney's fees will not be awarded absent 'explicit 
statutory authority. '" Buckhannon Bd. & Care Home, Inc. v. 
W. Va. Dep't of Health & Human Resources, 532 U.S. 598, 
607-08 (2001); accord Kwai Fun Wong v. Beebe, 732 F.3d 
1030, 1044 (9th Cir. 2013) (en banc) (holding that 
"legislative history cannot supply a 'clear statement'''). We 
do not generally allow "inferences from . . . statutory 
purpose" to constitute an "unequivocal[] express[ion]" of 
legislative intent. See, e.g., Alaska v. E.E.D.C., 564 F.3d 
1062, 1066 (9th Cir. 2009). Indeed, we have specifically held 
that when a party seeking attorneys' fees argues that the 
"purpose" of a statute supports awarding attorneys' fees, we 
will not award attorneys' fees if the cited statutory purpose 
reduces to "competing policy arguments," because "[s]uch a 
debate is not enough to overcome the absence of statutory 
text authorizing supersession of the American Rule." 
Hardisty, 592 F.3d at 1079. 
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C. 

The majority first claims that the "plain language of 
[section 362(k)(1)] includes attorneys' fees in the definition 
of actual damages," and states that "there is no reason to 
contort that language" to avoid awarding attorneys' fees. 
Majority Op. at 12. Though the majority is correct that the 
text of section 362(k)(1) allows attorneys' fees as part of 
actual damages, it incorrectly concludes that this supports its 
holding. The question in this appeal is whether these 
attorneys' fees are actual damages, an "ambiguous phrase." 
Sternberg, 595 F.3d at 947. No plain language in the statute 
states that attorneys' fees expended after a creditor waived 
any attempt to retake property are recoverable as actual 
damages. As we have recognized, if the plain text of a statute 
"creates an exception to the American rule," we do not 
expand that text to award attorneys' fees in a related 
circumstance not explicitly covered by the statute. Hardisty, 
592 F.3d at 1076-77; see also Sternberg, 595 F.3d at 948 
(refusing to award attorneys' fees for "litigation attenuated 
from the actual bankruptcy" even though section 362(k)( 1) 
specifically authorizes some attorneys' fees). There is no 
"explicit statutory language" in section 362(k)( 1) to support 
the majority's conclusion. Fogerty, 510 U.S. at 534. 

The majority's only other legal basis for awarding these 
attorneys' fees is that "the fees incurred defending . . . an 
appeal meet [the] Congressional purpose" behind section 
362(k)(1) in that its "decision here is consistent with both the 
financial and non-financial purposes of the automatic stay 
that we emphasized in Sternberg." Majority Op. at 12. An 
inference from legislative purpose can never be "explicit 
statutory language and legislative comment," Fogerty, 
510 U.S. at 534, and is thus insufficient to demonstrate 
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Congressional intent to deviate from the American Rule. 
Alaska, 564 F.3d at 1066. 

Indeed, the majority wrongly concludes that allowing 
Schwartz-Tallard to collect the attorneys' fees is "consistent 
with both the financial and non-financial purposes of the 
automatic stay that we emphasized in Sternberg." Majority 
Op. at 12. 

Allowing attorneys' fees would not further the financial 
goals of the automatic stay recognized in Sternberg. ASC was 
a creditor of Schwartz-Tallard. "We have never said the stay 
should aid the debtor in pursuing his creditors, even those 
creditors who violate the stay." Sternberg, 595 F.3d at 948. If 
Schwartz-Tallard had not defended ASC's appeal, she would 
never have been able to recover the damages her creditor 
owed her, but the "stay is a shield, not a sword." Id. The 
economic purpose of the stay, to give Schwartz-Tallard time 
to put her finances back in order, would not be served if she 
were encouraged to continue to retrieve money from her 
creditor. 

Nor does awarding attorneys' fees further the non­
economic purpose of the stay recognized in Sternberg. "More 
litigation is hardly consistent with the concept of a 'breathing 
spell. '" Id. By defending against ASC's appeal, Schwartz­
Tallard only created more litigation "attenuated from the 
actual bankruptcy." Id. 

I understand that my suggestion that Schwartz-Tallard 
could have simply not defended ASC' s appeal may seem 
unfair, but it is perfectly consistent with the "breathing spell" 
inherent in the automatic stay. It is also consistent with our 
recognition that the American Rule disfavors granting 
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attorneys' fees "even though it could be said [the debtor] is 
not made whole as a result." Id. at 947. 

Thus, I do not believe the supposed purposes of the 
automatic stay divined by the majority clearly weigh in favor 
of Schwartz-Tallard. Like many disputes over statutory 
purposes, the majority's argument and what it calls 
Sternberg'S "policy analysis," Majority Op. at 9 n.2, "at most 
confronts us with competing policy arguments," which are 
not enough to overcome the background "American Rule" 
that each party bears its own costs. Hardisty, 592 F.3d at 
1079. Thus, even if Sternberg does not compel the outcome 
of this case, I would still reverse the BAP because there is no 
"explicit statutory language and legislative comment" 
authorizing a departure from the traditional practice that 
Schwartz-Tallard should hear her own attorneys' fees. 
Fogerty, 510 U.S. at 534. 

IV. 

Although the majority errs in affirming the BAP, the 
majority is correct in its footnote to deem the BAP's reliance 
on the decision in Walsh "improper." Majority Op. at 13 n.5. 
I agree with the majority on this point for a fundamental 
reason: the BAP cannot rely upon any of its own precedent 
that we have overruled without creating serious constitutional 
problems. 

A. 

The Constitution vests the "judicial power of the United 
States" in the Supreme Court and inferior courts. U.S. Const. 
art. III, § 1. The federal judges subject to Article III "hold 
their Offices during good Behavior," which means they have 
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lifetime tenure unless impeached, and their "Compensation [] 
shall not be diminished during their Continuance in Office." 
Id. 

Congress has the power to create certain other federal 
tribunals under its constitutionally delegated powers found in 
Article 1. One type of federal tribunal acts as an "adjunct" to 
the Article III federal courts, a term used by the Supreme 
Court to describe the role of certain administrative agencies 
and the magistrate courts. N. Pipeline Constr. Co. v. 
Marathon Pipe Line Co., 458 U.S. 50, 77 (1982) (plurality), 
describing Crowell v. Benson, 285 U.S. 22 (1932) 
(administrative agencies) and United States v. Raddatz, 
447 U.S. 667 (1980) (magistrate courts). For instance, the 
magistrate courts are subject to the Article III district courts 
in the district in which they are located. "[T]he district court 
has plenary discretion whether to authorize a magistrate to 
hold an evidentiary hearing," and "the magistrate acts 
subsidiary to and only in aid of the district court," so that "the 
entire process takes place under the district court's total 
control and jurisdiction." Raddatz, 447 U.S. at 681. 

But Congress does not have plenary authority to create 
federal tribunals. Congress cannot grant jurisdiction over 
cases that are rightfully within the "judicial power of the 
United States" described in Article III to an Article I tribunal 
without violating the Constitution and its separation of 
powers principle. N. Pipeline, 458 U.S. at 63-64 (plurality). 
Likewise, if Congress vests "essential attributes" of the 
judicial power to an Article I adjunct that is not subject to 
searching review by an Article III court and that can issue 
binding and enforceable final judgments, the enacting law 
also violates the Constitution. Id. at 85-86 (plurality). 
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Under the Bankruptcy Reform Act of 1978, Congress 
dramatically altered the existing bankruptcy system to 
modernize the bankruptcy laws. S. REp. No. 95-989, at 1 
(1978). Congress replaced the bankruptcy "referees" from the 
Bankruptcy Act of 1898 with bankruptcy "judges" with far 
more power to resolve bankruptcy disputes. Id. at 2-3. The 
Reform Act also authorized the judicial councils of the 
circuits to order the chief judge of the circuit to designate 
panels of three bankruptcy judges to hear appeals from 
judgments, orders, and decrees of each bankruptcy court. Pub. 
L. No. 95-598, title II, § 201, adding 28 U.S.C. § 160. These 
"bankruptcy appellate panels," composed of bankruptcy 
judges, had jurisdiction of appeals from all final judgments, 
orders, and decrees of bankruptcy courts, as well as 
interlocutory judgments, orders, and decrees, if the panel 
granted leave. Id., title II, § 241, adding 28 U.S.C. § 1482. 
Under the 1978 Act, if a Judicial Council of a circuit 
authorized a BAP, all appeals from decisions of bankruptcy 
judges had to be heard by that BAP, unless all parties 
stipulated to have the appeal taken to the court of appeals. 
Thomas E. Carlson, The Case for Bankruptcy Appellate 
Panels, 1990 B.Y.U. L. REv. 545, 546--47. Only the Judicial 
Councils of the First and Ninth Circuits authorized the BAP, 
and our circuit did so only for certain district courts. Id. at 
547. 

B. 

In Northern Pipeline, the Supreme Court struck down the 
composition andjurisdiction ofthe bankruptcy courts enacted 
under the 1978 Act. 458 U.S. at 77 (plurality); id. at 91-92 
(Rehnquist, J., concurring). In that fractured decision, a four­
justice plurality concluded that the bankruptcy courts as 
constituted exercised jurisdiction over cases properly 
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assigned to the Article III federal courts under the 
Constitution, id. at 63-76, and that the bankruptcy courts 
possessed too much power, with too little scrutiny by Article 
III federal courts, to be constitutionally acceptable adjuncts. 
Id. at 84-87. Justices Rehnquist and O'Connor concurred 
with both propositions, though on narrower grounds. Id. at 
90-91 (Rehnquist, J., concurring) (without wholly addressing 
the general framework for adjudication of Congressional 
authority to create Article I courts, nonetheless agreeing that 
Article I tribunals cannot adjudicate certain types of common 
law actions and that the bankruptcy courts under the 1978 
Reform Act were not constitutionally acceptable adjuncts 
because the only way for review by an Article III court was 
through "traditional appellate review"). Because the Court 
agreed that the decision involved an "unprecedented question 
of interpretation of [Article III]," it applied the rule only 
prospectively, and did not disturb previous orders of the 
bankruptcy courts. Id. at 87-88 (plurality). 

In light of Northern Pipeline, the Judicial Conference of 
the United States issued a model "Emergency Rule" that 
was adopted by all of the district courts in the Ninth Circuit. 
See In re Burley, 738 F.2d 981,984 n.2 (9th Cir. 1984). 
Under the Rule, "the district courts refer[ red] all bankruptcy 
cases and proceedings to bankruptcy judges, who make 
recommendations and enter certain orders and judgments on 
behalf of the district court, subject to later district court 
review." Id. 

The Bankruptcy Appellate Panel of the First Circuit 
reviewed the constitutionality of the BAP soon after Northern 
Pipeline, and concluded that although Northern Pipeline itself 
had not struck down review of bankruptcy decisions by the 
BAP, under the principles the Supreme Court recognized, 
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BAP review "violates Article Ill's command that the judicial 
power must be vested in Article III courts." In re Dartmouth 
House Nursing Home, 30 B.R. 56, 62 (B.A.P. 1 st Cir. 1983). 
The First Circuit affirmed, not because the BAP violated the 
Constitution, but instead because it held that the Emergency 
Rule promulgated by the Judicial Council of the First Circuit 
"had the implicit effect of withdrawing from [the BAP] their 
earlier conferred authority to hear appeals." Massachusetts v. 
Dartmouth House Nursing Home, 726 F.2d 26, 29 (l st Cir. 
1984). 

A few months later, we reviewed a decision from the 
BAP that was entered after Northern Pipeline. Burley, 
738 F.2d at 985-87. We focused on the constitutionality of 
the BAP because unlike in the First Circuit, our order 
adopting the Emergency Rule "expressly provid[ ed] that the 
BAP shall" continue to hear appeals if the underlying 
bankruptcy order was entered before Northern Pipeline went 
into effect. Id. at 985 n.3. Unlike the BAP of the First Circuit, 
we concluded that the bankruptcy appellate panels were not 
unconstitutional. This was because, unlike in Northern 
Pipeline, the Article III court of appeals, rather than the BAP, 
retained the "essential attributes of the judicial power." Id. at 
985. We may overturn the BAP's decisions "more freely" 
than the district courts could overturn the bankruptcy courts 
under the 1978 Bankruptcy Act, and thus "effectively" review 
their decisions de novo. Id. at 985-86. We concluded that the 
BAP meets the constitutional requirements for an adjunct 
tribunal, because we review their decisions de novo, retain 
full power to make final decisions, and retain control over the 
BAP through the discretionary choice to establish the panel 
by order of the Judicial Council of the Circuit. Id. 
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In response to Northern Pipeline, and soon after we had 
affirmed the constitutionality of the BAP in Burley, Congress 
passed the "Bankruptcy Amendments and Federal Judgeship 
Act of 1984." Pub. L. No. 98-353. Under that statute, the 
BAP could only hear an appeal from a bankruptcy judge if 
"all the parties" consented, and the court of appeals had 
appellate jurisdiction over any final decision, judgment, order 
or decree issued by the BAP. Id. at § 104, inserting 28 U.S.C. 
§ 158. In August 1984, our Judicial Council of the Circuit re­
established our BAP pursuant to the new statute, but no other 
circuit joined us. Thomas A. Wiseman, Jr., The Case Against 
Bankruptcy Appellate Panels, 4 GEO. MASON L. REv. 1, 2 
(1995). 

Because we were the only circuit to create a BAP, 
Congress modified the bankruptcy appeals statute in 1994 to 
require that the judicial council of each circuit establish a 
BAP unless the council decided that it did not have sufficient 
judicial resources or that the creation of the BAP would 
create undue delay or increased costs. 28 U.S.C. § 158(b). 
Since 1994, we have been joined by the First, Sixth, Eighth 
and Tenth Circuits. Jonathan Remy Nash & Rafael I. Pardo, 
An Empirical Investigation into Appellate Structure and the 
Perceived Quality of Appellate Review, 61 V AND. L. REV. 

1745, 1757 (2008). 

The Judicial Council of the Ninth Circuit has continued 
the BAP's service after the 1994 statutory modifications. See 
Judicial Council of the Ninth Circuit, "Amended Order 
Continuing the Bankruptcy Appellate Panel of the Ninth 
Circuit" (effective November 18, 1988; as amended May 4, 
2010). Under current Ninth Circuit BAP practice, seven 
active bankruptcy judges from districts within the Ninth 
Circuit are authorized to serve on the BAP. Each appeal is 
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heard by a panel of three judges, but no judge can hear an 
appeal originating from his or her district. Bankruptcy 
Appellate Panel of the Ninth Circuit Lit. Manual § III. An 
appeal from the bankruptcy court automatically goes to the 
BAP unless any party timely elects for the district court to 
hear the appeal. 28 U.S.C. § 158(c)(1). In certain exceptional 
bankruptcy cases filed after the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005, parties can bypass 
both the BAP and district court and appeal directly to the 
Court of Appeals. See In re Blausey, 552 F.3d 1124, 1129-30 
(9th Cir. 2009). The BAP has jurisdiction over certain 
interlocutory orders. 28 U.S.C. §§ 158(a)(2), (a)(3) & (c)(1). 

C. 

Because the BAP is an Article I tribunal, we have 
consistently recognized that its decisions cannot bind us, or 
in fact any Article III court. In re Silverman, 616 F.3d 1001, 
1005 n.1 (9th Cir. 2010) ("we treat the BAP's decisions as 
persuasive authority given its special expertise in bankruptcy 
issues") (emphasis added); In re Cardelucci, 285 F.3d 1231, 
1234 (9th Cir. 2002) ("this Court is not bound by a [BAP] 
decision"); Bank of Maui v. Estate Analysis, Inc., 904 F.2d 
470,472 (9th Cir. 1990) (stating that "it must be conceded 
that BAP decisions cannot bind the district courts themselves. 
As article III courts, the district courts must always be free to 
decline to follow BAP decisions and to formulate their own 
rules within their jurisdiction"). The BAP has also long 
recognized that our decisions are binding on them, rather than 
the other way around. See, e.g., In re Ball, 185 B.R. 595, 
597-98 (B.A.P. 9th Cir. 1995) ("[ w]e will not overrule our 
prior rulings unless a Ninth Circuit Court of Appeals 
decision, Supreme Court decision or subsequent legislation 
has undermined those rulings"). 
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Relatedly, we vacate any BAP decisions and judgments 
based on reasoning that we have overruled or rej ected. See, 
e.g., In re Ransom, 302 F. App'x 567 (9th Cir. 2008) ("Under 
[a Ninth Circuit case] which came down after the bankruptcy 
appellate panel had ruled, the provisions of the confirmed 
plan have preclusive effect. [The Ninth Circuit case] controls. 
It expressly overruled the bankruptcy appellate panel decision 
in this case. Accordingly, the judgment of the bankruptcy 
appellate panel is vacated") (citation omitted). 

This discussion of the BAP's subordinate role is not 
academic. The control we exercise over the BAP and its 
decisions is necessary to justify the very existence of that 
court. See, e.g, N. Pipeline, 458 U.S. at 87 (plurality); id. at 
91 (Rehnquist, J., concurring). If an Article I tribunal were to 
"exercise jurisdiction over all matters related to those arising 
under the bankruptcy laws," id. at 76 (plurality), or infringe 
upon "essential attributes of the judicial power" without 
sufficient scrutiny by an Article III court, id. at 86-87 
(plurality), we would have to "emphatic [ ally]" reassert "the 
integrity of the system of separated powers and the role of the 
Judiciary in that system" by striking down the offending 
Article I tribunal, even if its infringements "may seem 
innocuous at first blush" and only "chip away at the authority 
of the Judicial Branch." Stern v. Marshall, 131 S. Ct. 2594, 
2620 (2011). 

D. 

In 1998, the BAP issued its decision in In re Walsh, 
which stated that "if appellate fees and costs are" not 
awarded, "then the injured party is not made whole," and thus 
held that "[ c ]learly, fees and costs experienced by the injured 
party in resisting the [stay] violator's appeal are part of the 
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damages resulting directly from the stay violation" under the 
predecessor to section 362(k)(1). 219 B.R. 873, 878 (B.A.P. 
9th Cir. 1998). In Sternberg, we specifically rejected this 
interpretation of the statute. 595 F.3d at 947 ("The 
Bankruptcy Appellate Panel, for example, seems to view 
'actual damages' as requiring an award that returns a debtor 
to the position he was in before the stay violation occurred. 
See Beard v. Walsh (In re Walsh), 219 B.R. 873,878 (9th Cir. 
BAP 1998) (rejecting an alternative reading of the statute 
under which, according to the BAP, 'the injured party is not 
made whole') .... In contrast, we conclude that the plain 
meaning of 'actual damages' points to a different result") 
(alterations omitted). 

In the present appeal, the BAP cited and relied on Walsh's 
precise holding, explaining that "Sternberg admittedly 
rejected the BAP's determination in Walsh that § 362(k)'s 
predecessor, § 362(h), required an injured party to be made 
whole. At the same time, Sternberg did not invalidate 
Walsh's finding that damages incurred on appeal are actual 
damages directly resulting from the stay violation itself." 
Schwartz-Tallard, 473 B.R. at 350 n.12. 

In fact, we specifically overruled Walsh, even mentioning 
it by name. Sternberg, 595 F.3d at 947. We also specifically 
rejected the broader holding of Walsh that "actual damages" 
required "an award that returns a debtor to the position he 
was in before the stay violation occurred." Id. The BAP was 
flatly wrong. 

E. 

The BAP' s citation to a precedent we specifically rejected 
is not only unacceptable under our precedent and its own 
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decisional law. Ransom, 302 F. App'x at 567; In re Ball, 
185 B.R. at 597-98. The reliance on such precedent is an 
attack on Article III of the Constitution. N. Pipeline, 458 U.S. 
at 86-87 (plurality). For an Article I tribunal to rely on 
precedent that we have expressly rejected may infringe upon 
the "essential attributes of [our] judicial power." Id. 

This constitutional concern is particularly evident in the 
two classes of BAP decisions that we do not review on 
appeal. As Judge Norris observed, we do not review the BAP 
when the losing party does not appeal the adverse decision 
from the panel, and when the BAP decides a non-final 
bankruptcy order under its interlocutory jurisdiction. Burley, 
738 F.2d at 989-93 (Norris, J., dissenting). If the BAP were 
to deviate from our authoritative decisions, and instead were 
to apply its own law in either of these two circumstances, it 
would very likely trammel essential attributes of our judicial 
power and thus violate the Constitution. 

First, not all BAP cases are appealed by the losing party. 
Id. at 990-92 (Norris, J., dissenting). In those circumstances, 
there is "no direct article III control over [the] individual 
case[]." Id. at 992 (Norris, 1., dissenting). If the BAP were not 
to follow federal law as stated in our decisions, and if the 
party subject to that decision were to lack the resources to 
rectify the BAP's error, that party would be bound 
erroneously by an Article I tribunal. 

Second and more worrisome, the BAP has jurisdiction 
over some interlocutory bankruptcy orders that we do not 
have appellate jurisdiction to review. Id. at 992-93 (Norris, 
J., dissenting); see also In re Lievsay, 118 F.3d 661,663 (9th 
Cir. 1997) (per curiam) (dismissing an appeal from a BAP 
decision on an interlocutory order). If the BAP were to ignore 
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our precedent in such a case, the losing party would have no 
recourse to rectify the error until the bankruptcy court issued 
a final order, and could be bound for years by this improper 
interpretation of federal law by an Article I tribunal. That, I 
suggest, would clearly violate the separation of powers 
doctrine by infringing upon our judicial power under Article 
III. 

I do not contend that the BAP is consistently ignoring our 
opinions, or that it has done so in a case we have not 
reviewed. But all subordinate courts must follow the 
authoritative decisions of higher courts. See, e.g., United 
States v. McCalla, 545 F.3d 750, 753 (9th Cir. 2008) (stating 
that to the extent the defendant seeks to "set aside or 
disregard United States Supreme Court precedent, we simply 
cannot accommodate him. As the Supreme Court has 
expressly stated, 'it is this Court's prerogative alone to 
overrule one of its precedents, '" citing State Oil Co. v. Khan, 
522 U.S. 3, 20 (1997)). The BAP, which is a subordinate 
tribunal created by Congress and authorized by our Judicial 
Council of the Circuit, must be particularly careful to follow 
our precedents, and must never ignore them in favor of its 
own decisions, lest it infringe upon the essential attributes of 
our judicial power, created by the higher law of the United 
States Constitution. In such a case the correcting power 
would be action by the Judicial Council of the Circuit. 

v. 

The majority incorrectly holds that our decision in 
Sternberg does not control this case. I am convinced to the 
contrary. Even if the majority were correct, however, it cites 
no persuasive basis for awarding attorneys' fees to Schwartz­
TaBard. 
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The BAP' s decision to ignore our binding precedent 
raises serious threats to the separation of powers. The 
majority, the BAP, and some out-of-circuit judges, cited at 
Majority Op. at 9 n.2, fundamentally disagree with our 
holding in Sternberg. If they are correct, the proper outlet for 
review of our decision is our court en banc or the Supreme 
Court. The BAP is a subordinate court, bound to follow our 
decisions, and as a three-judge panel, we must follow prior 
panel precedent, whether or not the decisions were decided 
incorrectly or have been criticized by other courts. Miller v. 
Gammie, 335 F.3d 889, 900 (9th Cir. 2003) (en banc). I 
dissent. 


