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A. INTRODUCTION  

The first image displayed when searching the web for “Benjamin 

Batson” is a mugshot-like photo from the King County Sex Offender 

Registry website. The site publicizes that over thirty years ago, Mr. Batson 

was convicted of something called “sexual conduct with a minor” in 

Arizona.1 The registry does not explain that the underlying act would be 

lawful in our state, where the age of consent is sixteen.  

King and Pierce County prosecutors concede the Arizona prior 

would not be a crime in Washington.2 Mr. Batson was prosecuted for 

failing to register, not because he had been convicted of any Washington 

sex offense, or any comparable crime, but because RCW 

9A.44.128(10)(h), in effect since 2010, says that all out-of-state 

registration obligations trigger the duty to register in our state.  

In handing over to other states the power to decide what the rule of 

law is here, the Legislature made an impermissible delegation of its 

authority. On these facts, forcing Mr. Batson to register as a sex offender 

for what his fellow Washingtonians can do lawfully, constitutes an “as 

applied” violation of the prohibition against ex post facto laws, and an “as 

                                                           
1 http://www.icrimewatch.net/offenderdetails.php?OfndrID=827242&AgencyID=54473 
(last accessed June 15, 2015) 
 
2 5/15/14 RP 35-36; 6/17/14 RP 83-84. 
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applied” equal protection violation. Alternatively, because of insufficient 

evidence of guilt, the judgment and sentence must be set aside.  

B. ASSIGNMENTS OF ERROR 
 
1. The trial court erred in finding Mr. Batson has a duty to register as 

a sex offender in Washington State. 

2. The trial court erred in rejecting the defense motion to dismiss on 

the basis that the Legislature impermissibly delegated its authority to other 

states. 

3. The trial court erred in finding that another state’s registration rule 

can trigger a registration duty in Washington State, even when the 

underlying act was not a crime and not comparable to a sex offense here. 

4. The trial court erred in ruling that the imposition of a new 

registration duty on Mr. Batson, who prior to 2010 had no such duty to 

register in Washington State for his 1984 Arizona offense, did not violate 

the state and federal constitutional prohibitions against ex post facto laws. 

5. The trial court erred in denying the defense motion to dismiss on 

the basis that requiring Mr. Batson to register constitutes an “as applied” 

violation of equal protection. 

6. The trial court committed prejudicial and reversible error when it 

allowed the prosecution’s lead detective tell the jury what multiple 
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“databases” said about Mr. Batson’s alleged custody status during the 

charging period, in violation of the rules of evidence. 

7. The admission of this hearsay testimony, for which no foundation 

was ever laid, violated the rules of evidence.  

8. The evidence was insufficient to sustain the conviction; the trial 

court should have granted the defense CrR 7.4 motion to arrest the 

judgment. 

C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 
 
1. RCW 9A.44.132 makes it a crime for an individual with a prior 

“sex offense” to fail to register as a sex offender. RCW 9A.44.128(10)(h) 

declares any out-of-state conviction requiring registration in the foreign 

state to be a “sex offense” triggering a registration obligation here. The 

conviction that triggers Mr. Batson’s obligation to register in Arizona 

would not be a crime in our state. Was the Legislature’s decision to take a 

lowest common denominator approach to registration, without accounting 

for the unwelcome effects of letting other states dictate what the rule of 

law is Washington, an unlawful delegation of legislative authority? 

2. Until the 2010 amendment to the registration laws, Mr. Batson was 

free to live in Washington State without the branding as a “sex offender,” 

because his Arizona prior was not comparable to any Washington sex 

offense. When the Legislature eliminated the comparability requirement, 
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Mr. Batson suddenly found himself burdened with a duty to register for an 

act that occurred more than thirty years ago and would be lawful here. 

While the first version of the Washington State sex offender registration 

and notification law survived an ex post facto clause challenge, the current 

statute is far more oppressive than what the State v. Ward, 123 Wn.2d 

488, 869 P.2d 1062 (1994) opinion analyzed. As applied to the unique 

circumstances of this case, does the changed registration law violate the 

Ex Post Facto Clause? 

3. The age of consent in Washington is sixteen and in Arizona it is 

eighteen. The changed Washington law forces Mr. Batson to register as a 

sex offender for conduct that his neighbor can lawfully engage in. As 

applied to Mr. Batson, who was convicted in Arizona of conduct what is 

legal here, does the statute violate equal protection? 

4. Over objections as to hearsay, best evidence, and foundation, the 

trial court allowed the prosecution’s lead detective tell the jury what he 

learned from multiple “databases” about Mr. Batson’s alleged custody 

status during the charging period. The prosecution did not present any 

records to support these claims and no witness ever testified how 

information in the “databases” was gathered, stored, or retrieved. Did the 

admission of this prejudicial hearsay testimony violate the rules of 

evidence?  
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5. The prosecution’s own “to convict” instruction saddled the State 

with the burden of proving, beyond a reasonable doubt, that during the 

charging period, Mr. Batson lacked a fixed residence, and 

correspondingly, had a duty to report weekly to the local sheriff. This was 

the sole violation of registration laws alleged against him. Where the 

evidence showed that his last registered address was in fact a fixed 

residence, where the State did not call any witness who could establish 

that Mr. Batson was no longer living there, and where the State failed to 

prove that he had not taken up a new fixed residence somewhere else, was 

the evidence insufficient as a matter of law?  

D. STATEMENT OF FACTS  
 

1. The alleged duty to register 
 

I thought about this kind of practically, Mr. Batson and I live on 
the same street. He happens to be from Arizona, he commits this offense in 
Arizona, moves to Washington, moves in next door, and I’ve engaged in 
the exact same conduct. We’re next-door neighbors. Why should I be 
excluded from the class but he be included in it? What’s the rational, 
reasonable, basis for doing that? 
 
5/15/14 RP 60. (Hon. J. P. Oishi) (pretrial hearing on defense motion to 
dismiss) 
 

On November 14, 1984, Benjamin Batson was convicted and 

sentenced, in the Superior Court of Arizona, Pima County, for two 

violations of Arizona law prohibiting “sexual conduct with a minor under 

the age of eighteen.” CP 38-40. (Exhibit to “Defendant’s Motion to 
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Dismiss.”) This statutory rape charge was based on Mr. Batson having 

sexual conduct with M.H., then “a person under 18 years of age.” CP 34. 

On the date of the offense, M.H. was over sixteen years of age, old enough 

to consent if in Washington. CP 36; RCW 9A.44.079. 

On August 13, 2013, the King County Prosecuting Attorney’s 

Office alleged that this Arizona prior was “a federal or out-of-state felony 

offense for which [Mr. Batson] would be required to register as a sex 

offender while residing in the state of conviction.” CP 1. Citing RCW 

9A.44.130, the charging document further alleged that because of the 

Arizona registration requirement, Mr. Batson also had to register as a sex 

offender in Washington State, and knowingly failed to do so. Id. (A later 

second amended information also alleged that Mr. Batson had two prior 

felony convictions for failure to register, in this state or another. CP 411.)  

This Arizona prior is the sole reason why the State believed Mr. 

Batson had a duty to register. 5/15/14 RP 18. Because the complainant in 

the “sexual conduct with a minor” prior was over sixteen, Mr. Batson’s 

Arizona prior is not comparable – legally or factually – to a Washington 

State offense. In pretrial motions below, the State conceded that the act 

deemed to be criminal in Arizona would be lawful in Washington. 5/15/14 

RP 35-36, 41; 6/17/14 RP 83-84 (Pierce County prosecutor conceding the 
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same.) Defense motions to dismiss the charge on various constitutional 

grounds were denied. 5/23/14 RP 2-16. 

2. The alleged registration violation 
 
The certification for determination of probable cause alleged that 

Mr. Batson registered with the King County Sheriff’s Office (KCSO) on 

December 19, 2011 and provided an address of 1561 Alaskan Way South, 

in Seattle. CP 5. The certification further alleged that Mr. Batson’s 

registration form included him placing his initials by the following text: “I 

understand that while I am homeless I must sign-in weekly with the King 

County Sheriff’s Office.” CP 5. The certification, written by Det. 

Knudsen, claimed that the address provided by Mr. Batson “is the Saint 

Martin de Porres shelter… a transient homeless shelter… not a fixed 

address.” CP 6. At trial, the State called the director of the Shelter as a 

witness. 6/17/14 RP 109-114. The State did not present any testimony 

about when Mr. Batson was, or was not, living at the Shelter. 

The State’s proposed “to convict” instruction was given to the jury 

and set out the following as the elements to be proven beyond a reasonable 

doubt: 

(1) That the defendant was previously convicted of a felony 
sex offense; 

 
(2) That due to this conviction, the defendant was required to 

register in the State of Washington as a sex offender 
between April 19, 2013, and September 8, 2013; and 
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(3) That during that time period, the defendant knowingly 

failed to comply with a requirement of sex offender 
registration: A requirement of sex offender registration is 
that a person who lacks a fixed residence must report 
weekly, in person, to the sheriff of the county where he or 
she is registered. 

 
CP 449. (Jury instruction number 8) (emphasis added) 
 
The second sentence of element three was also included in 

instruction number 7. CP 448. Instruction number 13 defined what is a 

“fixed residence” and also specified that a shelter program “may qualify as 

a residence.” CP 454. The State’s theory was that Mr. Batson had been 

without a fixed residence and knowingly failed to report weekly. The State 

presented evidence that Mr. Batson had not been reporting weekly with 

KCSO during the charging period. 6/17/14 RP 53. 

Focused on the mens rea element, the State presented a host of 

evidence designed to establish that Mr. Batson had “knowingly” violated 

the law. The State called a Pierce County prosecutor who also prosecuted 

Mr. Batson for an alleged failure to register offense. The prosecutor 

testified he could not go forward with his case because due to the lack of 

comparability of the Arizona prior, the law did not require that Mr. Batson 

register as a sex offender in this state until July of 2010. 6/17/14 RP 80-

109; CP 456 (Jury instruction 13.) (The Pierce County charging period 

predated the amendment.) 
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The jury convicted Mr. Batson as charged, including finding that 

Mr. Batson had two prior failure to register convictions on his record. CP 

460-62. He was sentenced to 10 months of confinement and 36 months of 

community custody, as well as ordered to register as a sex offender 

because of the instant case. CP 463-73. In a post-trial motion to set aside 

the verdict for insufficient evidence, defense counsel argued that the State 

failed to actually establish that Mr. Batson “lacked a fixed residence” 

during the charging period. CP 472-82. Even the prosecutor admitted the 

sufficiency issue was “a close question.” 9/9/14 RP 13. The trial judge did 

too: “I agree, I think it is a close call,” but the verdict stood. 9/9/14 RP 17. 

E. ARGUMENT 
 

This Court must rule that Mr. Batson has no duty to register 
as a sex offender in Washington State. 

 
1. Delegating to other states what the rule of law is in 

Washington constitutes an unlawful abdication of the 
legislative function 

a. The Legislature defines Washington crimes and sets 
punishments 

 
“The legislative authority of the State is vested in the Legislature, 

art. II, § 1, and it is unconstitutional for the Legislature to abdicate or 

transfer its legislative function to others.” Brower v. State, 137 Wn.2d 44, 

54, 969 P.2d 42 (1998), citing Keeting v. Public Util. Dist. No. 1, 49 

Wn.2d 761, 767, 306 P.2d 762 (1957). Typically, the question of 
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delegation of legislative power has to do with delegating authority to 

administrative agencies within our state. State v. Crown Zellerbach Corp., 

92 Wn.2d 894, 602 P.2d 1172 (1979). Such delegation is proper when the 

legislature provides standards to indicate what is to be done, designates the 

agency to do it, and procedural safeguards exist to control potentially 

arbitrary administrative action or abuse of discretionary power. Id. at 900. 

The Legislature has the authority to define crimes and set 

punishments. State v. Wadsworth, 139 Wn.2d 724, 734, 991 P.2d 80 

(2000). But with adequate procedural safeguards in place, it may even 

delegate the specific defining of an element of a criminal offense. State v. 

Simmons 152 Wn.2d 450, 458, 98 P.3d 789 (2004).  

The delegation must be specific enough as not to handover 

unlimited power to the other branch. State v. Chavez, 134 Wn.App. 657, 

667–68, 142 P.3d 1110 (2006). But see State v. Ramos, 149 Wn.App. 266, 

275, 202 P.3d 383 (2009) (holding that the legislature improperly 

delegated authority to classify sex offenders to the county sheriffs). Also, 

“incurably vague” terms “may not be delegated to another branch for 

definition.” State v. Sansone, 127 Wn.App. 630, 642, 643, 111 P.3d 1251 

(2005) (holding that the definition of pornography was not a detail that 

could be properly delegated). 
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b. The delegation that gives other states the power to 
define what is a “sex offense” in Washington goes 
further than delegations of authority previously 
deemed to be improper 

 
The constitutionality of a statute is reviewed de novo. State v. 

Jones, 159 Wn.2d 231, 237, 149 P.3d 636 (2006), cert. denied sub 

nom., Thomas v. Washington, 549 U.S. 1354, 127 S.Ct. 2066, 167 

L.Ed.2d 790 (2007). A statute is presumed constitutional with the burden 

on the challenging party to prove beyond a reasonable doubt its 

unconstitutionality. State ex rel. Peninsula Neighborhood Ass'n v. Dep't of 

Transp., 142 Wn.2d 328, 335, 12 P.3d 134 (2000). The appellant in State 

v. Ramos, met this burden with respect to former RCW 4.24.550(6). The 

statute at issue there had delegated to local sheriff’s offices the authority to 

classify sex offenders as level one, two, or three, but did so without 

sufficient guidance. Ramos, 149 Wn.App. at 275-76.  

The Ramos court noted that the classification of sex offenders is a 

legislative, not administrative, function. Id. at 276. The law provided 

“neither standards nor definitions to guide law enforcement agencies in 

determining an offender’s classification.” Id. at 276. That classification 

level, in turn, affected Ramos’s alleged registration obligations and 

provided the basis for his failure to register conviction. The Court reversed 

with instructions to dismiss. Id. at 276. 
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In 2010, the Washington legislature amended former RCW 

9A.44.130 (2006) to expand how out-of-state convictions trigger a 

Washington duty to register. Former RCW 9A.44.130 (2006) required that 

the out-of-state prior be comparable to a Washington state sex offense.  

For the purpose of RCW 9A.44.130, 10.01.200, 43.43.540, 
70.48.470, and 72.09.330: (a) “Sex offense” means: […](iv) Any 
federal or out-of-state conviction for an offense that under the laws 
of this state would be classified as a sex offense under this 
subsection[…]. 
 

(RCW 9A.44.128(10) (2006)) (emphasis added).  

The comparability language appeared twice: 

 (a) Any person who knowingly fails to comply with any of the 
requirements of this section is guilty of a class C felony if the 
crime for which the individual was convicted was a felony sex 
offense as defined in subsection (10)(a) of this section or a federal 
or out-of-state conviction for an offense that under the laws of this 
state would be a felony sex offense as defined in subsection (10)(a) 
of this section. 

(b) If the crime for which the individual was convicted was other 
than a felony or a federal or out-of-state conviction for an offense 
that under the laws of this state would be other than a felony, 
violation of this section is a gross misdemeanor. 

RCW 9A.44.130(11) (2006) (emphasis added). 

 Prior to the amendment, courts applying this comparability 

requirement reversed failure to register convictions for offenders who had 

in fact committed sex crimes out-of-state, but not for “comparable” 

crimes. E.g. State v. Werneth, 147 Wn.App. 549, 551, 197 P.3d 1195 

(2008). In 2010, the legislature changed the law so that anyone with an 
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out-of-state duty to register – not just those with comparable offenses – 

would have to register in Washington State.  

“Sex offense” means… 

Any out-of-state conviction for an offense for which the person 
would be required to register as a sex offender while residing in the 
state of conviction; or, if not required to register in the state of 
conviction, an offense that under the laws of this state would be 
classified as a sex offense under this subsection; 

RCW 9A.44.128(10)(h). 

The bill which amended RCW 9A.44 in 2010, Washington 

Substitute Senate Bill 6414 describes itself as “[a]n act relating to 

improving the administration and efficiency of sex and kidnapping 

offender registration.” SSB 6414, 61st Leg. at 1 (2010). In its summary 

report on SSB 6414, the Senate Committee on Human Services & 

Corrections noted: 

This bill is a work in progress and the Board continues to work on 
various pieces. The Board anticipates recommending changes or 
additions to address the comparability of out-of-state sex offenses, 
the interplay of certain dates with regard to the Jacob Wetterling 
Act, and what crimes should disqualify an individual for 
petitioning from relief from registration. For out-of-state offenders, 
the offender should be required to register in Washington if he or 
she is required to register in the State of conviction. This is an 
important fix for law enforcement because they spend a good deal 
of time analyzing the out-of-state offense to determine its 
comparability. 
 

Senate Bill Report SSB 6414, 61st Leg. at 4-5 (Feb. 13, 2010) (emphasis 

added). 
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The amended statute offers a circular definition of a “sex offense” 

for Washington registration purposes. RCW 9A.44.128(10)(h) labels every 

out-of-state conviction that requires registration there to be a “sex offense” 

that requires registration here. There are no limits (or standards or 

guidelines) as to which out-of-state offenses require registration in 

Washington State. Nothing in the law considers the possibility that there 

may be an out-of-state conviction that ought not to be treated as a “sex 

offense” here. 

It stands to reason that if unguided delegation of the classification 

of a sex offender’s risk level in State v. Ramos was an unlawful delegation 

of legislative authority, then the delegation of who is a sex offender in the 

first place also cannot be given away blindly. The constraints on 

delegation of legislative power reflect the very underpinnings of 

democratic government. That is, the requirement that the legislature 

provide guidelines and safeguards to administrative agencies ensures that 

administrative and bureaucratic decision-makers remain coupled to – and 

legitimized by – the elected legislature which remains accountable to its 

citizenry. But, Washington citizens have no input on the laws in Arizona, 

the state of Mr. Batson’s conviction, or other states. The delegation to 

other state legislatures of legislative power granted under the Washington 

State Constitution to determine who is a sex offender and whether they 
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must register in the State of Washington amounts to an illegal abdication 

of legislative power. 

 The unanimous opinion of our Supreme Court in State v. Dougall, 

89 Wn.2d 118, 123, 570 P.2d 135 (1977), favorably cited by the Ramos 

court, suggests this result. Dougall involved a challenge to the 

constitutionality of the designation by the Washington State Board of 

Pharmacy of diazepam (Valium) as a controlled substance. This had 

occurred not by the passage of any Washington State law, but rather by 

acquiescence to changeable federal action. Id., at 120. In a unanimous 

decision, the Dougall court wrote: “The people of this state have vested 

the power to legislate in the legislature... legislation which attempts to 

adopt or acquiesce in future federal rules, regulations, or statutes is an 

unconstitutional delegation of legislative power and thus void.” Id., at 

122-23. The problem here is similar. As written, the reach of RCW 

9A.44.128(10)(h) turns on the whim of other jurisdictions, without notice 

to, or input from, the Washington electorate.  

c. The delegation of legislative power to other states 
leads to unwelcome results 

 
 Under an arcane statute called “Crime Against Nature by 

Solicitation… for almost thirty years, Louisiana sent hundreds of people… 

to prison for years at a time on the basis of allegations that they merely 

offered oral or anal sex for money, and then forced them to register as sex 
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offenders.” Alexis Agathocleous, When Power Yields to Justice: Doe v. 

Jindal and the Campaign to Dismantle Louisiana's Crime Against Nature 

Statute, 14 Loy. J. Pub. Int. L 331, 332 (2013). As one commentator put it, 

“the problem in Louisiana is that “sex offender” describes both the 

prostitute and the child rapist.” Kelsey Meeks Duncan, A Crime Against 

Common Sense: How Louisiana's Implementation of the Adam Walsh Act 

Exposes the Law's Most Significant Flaw, 84 Tul. L. Rev. 429, 437 

(2009). The practice only came to a halt in 2012 after a federal lawsuit. 

Doe v. Jindal, 851 F. Supp. 2d 995, 1009 (E.D. La. 2012). In the 

meantime, “approximately 75% of the individuals registered as sex 

offenders in Louisiana as a result of a CANS conviction were women, and 

approximately sixty-five percent were African American,” each ordered to 

register for 15 years. Agathocleous, at 341. 

 Prostitution is a crime in Washington, but not one that warrants, in 

the eyes of our community and our Legislature, sex offender registration. 

But, just as Mr. Batson is viewed as having a duty to register here because 

of what happened in Arizona, so would anyone with a Louisiana CANS 

conviction on their record. And, because RCW 9A.44.128(10)(h) accepts 

out-of-state registry requirements without any standards, guidelines, or 
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escape valves, that individual, if living here and not registering, would be 

prosecuted for failure to register as a sex offender.3  

The statutory delegation that lets other states dictate who is labeled 

a “sex offender” in our state is contrary to our very way of life. Our laws 

recognize the right to marriage extends to all, regardless of sexual 

orientation. RCW 26.04.010 (amended by Referendum Measure No. 74, 

approved November 6, 2012). But the plain language of RCW 

9A.44.128(10)(h) would condemn a Washington State resident with a 

prior out-of-state sodomy conviction to registration as a sex offender. The 

risk of such an injustice is far less hypothetical than one might think. 

Green v. Georgia, 51 F. Supp. 3d 1304, 1306 (N.D. Ga. 2014), 

documents the lengths to which the State of Georgia went to defend the 

conviction and imprisonment of a man who had failed to register as a “sex 

offender,” for a predicate ‘crime’ of a homosexual consensual act. 

Through many layers of Green’s appeal, the State of Georgia insisted that 

he had to remain on their sex offender registry and that his prison sentence 

for failure to register should stand, even though by the time of the failure 

to register prosecution, the United States Supreme Court had already 

struck down anti-sodomy laws as unconstitutional. Lawrence v. Texas, 

                                                           
3 The King County prosecutor indicated that their office takes the statute at face value 
and initiates failure to register prosecutions if the suspect has a duty to register in the state 
of conviction without engaging in any comparability analysis. 5/15/14 RP 52. 
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539 U.S. 558, 578, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003). When Green 

found no relief in the Georgia state courts, he was forced to turn the 

federal courts for help.  

Just as it is unthinkable that a conviction of miscegenation entered 
before Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 
1010 (1967), was decided could be used after that decision to 
establish an element of a crime, so is it unthinkable that a 
conviction based on constitutionally protected private consensual 
sexual conduct entered before Powell or Lawrence was decided 
could be so used. 
 

Green at 1316 (writ of habeas corpus granted; state court judgment and 

sentence vacated)  

The overreach of the Washington State sex offender registration 

statute is alarming. Had Green moved into our state before his federal 

court victory, our law would have forced him to register as a sex offender 

because Georgia was ignoring the Lawrence precedent. Given that same-

sex marriage is the law of the land in Washington, it is reasonable to think 

that our citizenry would oppose condemning someone in our community 

to sex offender registry for consensual same-sex relations just because 

such acts were deemed a crime warranting registration in another state. 

With the law as written, our Legislature is blindly marching 

lockstep with other jurisdictions, no matter what they choose to do with 

their “sex offender” registries. Catherine L. Carpenter & Amy E. Beverlin, 

The Evolution of Unconstitutionality in Sex Offender Registration Laws, 
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63 Hastings L.J. 1071, 1086 (2012) (discussing the imposition of a 

registration requirement on defendants in Wisconsin and Illinois, who 

committed financially, not sexually, motivated crimes against minors); See 

also Rainer v. State, 286 Ga. 675, 678, 690 S.E.2d 827 (2010) (Supreme 

Court of Georgia upholding a sex offender registration requirement for a 

defendant who committed a crime that qualified for Georgia registration, 

but was not a sex crime) (“the fact that Rainer's offense did not involve 

sexual activity is of no consequence.”)4 This unwelcome result is the 

product of unbridled delegation of legislative authority.  

This Court should find this statutory provision to be 

unconstitutional and declare that Mr. Batson does not have a legal duty to 

register as a “sex offender” in Washington State simply because Arizona 

would have him register there. 

2. As applied to Mr. Batson, the 2010 amendment that 
retroactively burdened him with punitive registration 
requirements violates the prohibition against ex post facto 
laws 

 
a. Retroactive, punitive statutes violate the state and 

federal ex post facto clauses 
 

  The Ex Post Facto Clauses of the state and federal constitutions 

forbid the State from enacting any law that imposes punishment for an act 

                                                           
4 Human Rights Watch reported that at least 5 states require registration for adult 
prostitution-related offenses, at least 13 states require registration for public urination, 
and 32 require registration for exposing genitals in public. 
http://www.hrw.org/node/10685/section/6#_ftnref111 (last accessed June 23, 2015).  
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which was not punishable when committed or increases the quantum of 

punishment annexed to the crime when it was committed. Ward, 123 

Wn.2d at 496; Weaver v. Graham, 450 U.S. 24, 28-29, 101 S. Ct. 960, 67 

L. Ed. 2d 17 (1981); U.S. Const. art. I, § 10; Const. art. I, § 23. 

 A law violates the ex post facto prohibition if it aggravates a crime 

or makes it greater than it was when committed; permits imposition of a 

different or more severe punishment than was permissible when the crime 

was committed; or, changes the legal rules to permit less or different 

testimony to convict the offender than was required when the crime was 

committed. State v. Edwards, 104 Wn.2d 63, 70-71, 701 P.2d 508 (1985); 

Calder v. Bull, 3 U.S. 386, 390, 3 Dall. 386, 1 L. Ed. 648 (1798).  A law 

violates the provision if it (1) is substantive, as opposed to merely 

procedural; (2) is retrospective (applies to events which occurred before its 

enactment); and (3) disadvantages the offender. Ward, 123 Wn.2d at 498; 

Weaver, 450 U.S. at 29; Collins v. Youngblood, 497 U.S. 37, 111 L. Ed. 

2d 30, 110 S. Ct. 2715 (1990). Finding a violation turns upon whether the 

law changes legal consequences of acts completed before its effective 

date.  Edwards, 104 Wn.2d at 71; Weaver, 450 U.S. at 31.  

 A retroactive law “disadvantages the offender” if it “alters the 

standard of punishment which existed under prior law.”  Ward, 123 Wn.2d 

at 498-99. The focus of the inquiry is whether the law constitutes 
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punishment.”  Id. The Community Protection Act is a substantive, not 

procedural law. Id. In addition, in this case, it is unquestionably 

retroactive, as Mr. Batson is now subject to the requirements of the Act 

although it did not apply to him at the time he committed his underlying 

offense. See CP 456 (jury instructed Mr. Batson had no duty to register in 

Washington before 2010.) Thus, the question is whether the law 

“constitutes punishment” as applied to Mr. Batson. Id. 

 In determining whether a law “constitutes punishment” for ex post 

facto purposes, the Court first considers the Legislature’s express purpose 

in adopting the regulation. Here, the Legislature stated its intent was “to 

‘assist local law enforcement agencies’ efforts to protect their 

communities by regulating sex offenders by requiring sex offenders to 

register with local law enforcement agencies as provided in [RCW 

9A.44.130].’” Ward, 123 Wn.2d at 499 (quoting Laws 1990, ch. 3, § 401) 

(emphasis in Ward). In Ward, the court concluded the Legislature’s stated 

purpose was regulatory as opposed to punitive.  Ward, 123 Wn.2d at 499.5 

 Legislative intent is not determinative. The Court must also 

consider whether the law has a punitive effect that outweighs the 

Legislature’s stated intent. Id. In Kennedy v. Mendoza-Martinez, 372 U.S. 

                                                           
5 The bill which amended RCW 9A.44 in 2010 identified “improving the administration 
and efficiency of sex and kidnapping offender registration” as its purpose. SSB 6414, 
61st Leg. at 1 (2010). Supra at 16-17. 
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144, 83 S. Ct. 554, 9 L. Ed. 2d 644 (1963), the United States Supreme 

Court set out the factors by which the punitive effect of a statute is 

measured. Those factors are (1) whether the sanction involves an 

affirmative disability or restraint; (2) whether it has historically been 

regarded as punishment; (3) whether it comes into play only on a finding 

of scienter; (4) whether its operation will promote the traditional aims of 

punishment, i.e., retribution and deterrence; (5) whether the behavior to 

which it applies is already a crime; (6) whether an alternative purpose to 

which it may rationally be connected is assignable for it; and (7) whether 

it appears excessive in relation to the alternative purpose assigned. Ward, 

123 Wn.2d at 499-500; Mendoza-Martinez, 372 U.S. at 168-69.  

This effects analysis is critical because “simply labeling a law as 

procedural… does not immunize it from scrutiny… A subtle ex post facto 

violation is no more permissible than an overt one.” Starkey v. Oklahoma 

Dep't of Corr., 2013 OK 43, 305 P.3d 1004, 1010 (2013), citing Collins v. 

Youngblood.6 The most relevant factors in this context are (1), (2), (4), 

and (7). Ward, 123 Wn.2d at 500-10. As applied to Mr. Batson, the law is 

impermissibly punitive. 

                                                           
6 A copy of Starkey is attached as appendix A to comply with GR 14.1 and Okla. Crim. 
App. R. 3.5(C)(3). (“parties may cite and bring to the Court's attention the unpublished 
opinions of this Court provided counsel states that no published case would serve as well 
the purpose for which counsel cites it, and provided further that counsel shall provide 
opposing counsel and the Court with a copy of the unpublished opinion.”) 
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b. The Act imposes a significant affirmative 
disability and restraint on offenders 

 
 The burdens imposed by the sex offender registration and 

community notification statute are significantly more onerous and 

disabling than in 1994 when the Washington Supreme Court issued its 

opinion in Ward, concluding that registration imposed no significant 

additional burdens on offenders. 123 Wn.2d at 500-01. The Ward court 

reasoned that providing the information required, such as name, address, 

date of birth, and place of employment, was not in itself burdensome, and 

because that information was already generally available to law 

enforcement. Id. Also, the “physical act of registration” created no 

affirmative disability because “[s]ex offenders are free to move within 

their community or from one community to another, provided they comply 

with the statute’s registration requirements.” Id. Also the Ward opinion 

noted, “it is inconceivable that filling out a short form with eight blanks 

creates an affirmative disability.”  Id. 

 These conclusions must be re-examined. When the Act was first 

passed, offenders who changed their residence were required to notify the 

sheriff in writing of the new address within 10 days. Former 9A.44.130(3) 

(1990). Now, offenders who move must notify the sheriff by certified mail 

or in person of the new address within three business days. RCW 

9A.44.130(4)(a). In addition, offenders who move to a new county must 
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register with the new county sheriff within three business days of moving 

and must provide the county sheriff with whom they last registered, signed 

written notice, by certified mail or in person, of the change of address.  

RCW 9A.44.130(4)(b). Also, low-risk offenders must verify their current 

residence by responding to annual certified mail inquiries made by law 

enforcement, and high-risk offenders by responding to quarterly inquiries.  

RCW 9A.44.135. 

 More important, the burdens on offenders who lack a fixed address 

are much more substantial. All such offenders, regardless of their risk 

classification, must report weekly in person to the sheriff’s office. RCW 

9A.44.130(5)(b). They must also “keep an accurate accounting of where 

he or she stays during the week and provide it to the county sheriff upon 

request.”  RCW 9A.44.130(5)(b). 

 The threat of prosecution for offenders who do not comply with 

the Act’s complex and ever-changing requirements is also a significant 

restraint. This too has changed since Ward. Initially, a person who 

knowingly failed to comply with the Act’s requirements was guilty of, at 

most, a class C felony, and only if the person’s underlying offense was a 

class A sex offense; others who violated the registration requirements 

were guilty of only a gross misdemeanor. Former 9A.44.130(6) (1990).  

Now, if the predicate crime is any kind of felony, the crime of failure to 
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register is a class C felony if it is a first or second offense, and a class B 

felony if the person was convicted twice before for failure to register.  

RCW 9A.44.132(b). 

 The Ward court also concluded that the provisions of the Act 

allowing law enforcement agencies to disseminate information about 

offenders to the public did not impose any additional burdens because 

criminal justice agencies already had authority to release criminal 

conviction records without restriction. 123 Wn.2d at 501. The court 

reasoned, “[i]t is only where the criminal history record contains non-

conviction data, or where the criminal justice agency discloses that the 

person is a registered sex offender, that dissemination will have the 

potential for creating an additional restraint.” Id. (emphasis added). 

 Ward was decided before the Internet age. This potential for 

additional restraint is now a substantial reality. The situation today is 

much different and goes far beyond the traditional ability of criminal 

justice agencies to release criminal records to members of the public upon 

request. Now, non-conviction, personal information about an offender, 

including the offender’s address by hundred block on a map and current 

photograph, is available to anyone with access to the Web and may be 

obtained with very little effort. RCW 4.24.550(5). Any member of the 

public may find out not only conviction information about an offender, but 
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also his or her risk classification and whether he or she is in compliance 

with registration requirements. See http://ml.waspc.org (statewide registry 

search).7 

 Finally, the Ward court held that disclosure of registration 

information to the public did not impose additional punishment on 

offenders because “[t]he Legislature placed significant limits on (1) 

whether an agency may disclose registrant information, (2) what the 

agency may disclose, and (3) where it may disclose the information.”  

Ward, 123 Wn.2d at 502.  The court found dispositive that the statute 

authorized public agencies to release only “‘relevant and necessary 

information regarding sex offenders to the public when the release of the 

information is necessary for public protection.’”  Id. (quoting RCW 

4.24.550(1)).  The Legislature intended that information about sex 

offenders be released to the public only under very limited circumstances 

where there was an actual threat to public safety. Id. The court upheld the 

statute only because of these stated intentions of the Legislature. The court 

explicitly held that “a public agency must have some evidence of an 

offender’s future dangerousness, likelihood of reoffense, or threat to the 

community, to justify disclosure to the public in a given case. This 

                                                           
7 Mr. Batson’s personal information is readily available on the KCSO website. 
http://www.icrimewatch.net/offenderdetails.php?OfndrID=827242&AgencyID=54473. 
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statutory limit ensures that disclosure occurs to present future harm, not to 

punish past offenses.” Id. at 503 (emphasis added). 

 These limitations on the public disclosure of sensitive information 

about offenders which were in the original statute and were so important 

to the Washington Supreme Court have practically become a nullity. Now, 

every level II and level III offender’s name, relevant criminal convictions, 

address by hundred block, physical description, photograph, risk level 

classification, and compliance status is available to anyone anywhere who 

has access to the Internet, regardless of whether the information is 

“necessary” or “relevant.” For Mr. Batson, that information has been 

publicized even though the underlying conduct is lawful in Washington.  

In Smith v. Doe, 538 U.S. 84, 100, 123 S. Ct. 1140, 155 L. Ed. 2d 

164 (2002), the United State Supreme Court concluded that, “[i]f the 

disability or restraint [of a sex offender registration and public disclosure 

statute] is minor and indirect, its effects are unlikely to be punitive” for ex 

post facto purposes. Here, under the standards set forth in Ward, 

Washington’s current statute places undue burdens on offenders which are 

not justified by the risks an offender may pose to the public. This factor 

therefore weighs heavily in favor of finding the statutory provisions are 

“punitive” for purposes of the Ex Post Facto Clause.  
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 Several courts around the country have concluded that statutory 

provisions similar to Washington’s are akin to probation and are therefore 

punitive. Wallace v. State, 905 N.E.2d 371, 380 (Ind. 2009) (statute 

mandating registration, re-registration, disclosure of public and private 

information, and updating that information under threat of prosecution 

“imposes significant affirmative obligations and a severe stigma on every 

person to whom it applies”); Doe v. Dept. of Pub. Safety and Corr. Servs., 

430 Md. 535, 562, 62 A.3d 123 (2013) (statutory obligations requiring 

offenders to report in person to law enforcement every three months, give 

notice to law enforcement of any change of address, notify law 

enforcement before being away from home for more than seven days, 

under threat of imprisonment, “have the same practical effect as placing 

Petitioner on probation or parole”); State v. Letalien, 985 A.2d 4, 18 

(Maine 2009) (law requiring quarterly, in-person reporting to law 

enforcement “is undoubtedly a form of significant supervision by the 

state” that “amounts to an affirmative disability”). 

 Other states have concluded that the modern day dissemination of 

personal information about offenders on the Internet is punitive. The 

Indiana Supreme Court found such aggressive public notification of sex 

offender crimes “exposes sex offenders to profound humiliation and 

community-wide ostracism,” and therefore imposes significant affirmative 
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disabilities on offenders. Wallace, 905 N.E.2d at 380. The Wallace court 

concluded the effect of the public dissemination “subjects offenders to 

‘vigilante justice’ which may include lost employment opportunities, 

housing discrimination, threats, and violence.” Id.; see also Doe v. Pataki, 

120 F.3d 1263, 1279 (2d Cir. 1997) (finding “sex offenders have suffered 

harm in the aftermath of public dissemination-ranging from public 

shunning, picketing, press vigils, ostracism, loss of employment, and 

eviction, to threats of violence, physical attacks, and arson.”).8   

c. The burdens imposed by the law are akin to 
traditional forms of punishment 

 
  Twenty years ago, in Ward, the court stated “[r]egistration has not 

traditionally or historically been regarded as punishment.” Ward, 123 

Wn.2d at 507. Instead, the Ward court said “[r]egistration is a traditional 

governmental method of making available relevant and necessary 

information to law enforcement agencies.” Id. 

  Given the development of the law since Ward was decided, the 

current regime permitting wide and indiscriminate dissemination of 

                                                           
8 Sadly, our State has seen this violence too. 
http://www.npr.org/templates/story/story.php?storyId=4836246 (“Vigilante Used Web 
Site to Find Sex Offenders”) (discussing murder of two sex offenders in Whatcom 
County); http://usnews.nbcnews.com/_news/2012/09/18/13943695-man-sentenced-to-life-
for-killing-sex-offenders-judge-chastises-supporters?lite (“Man sentenced to life for 
killing sex offenders; judge chastises supporters.”) (discussing a double murder of two sex 
offenders in Clallam County); (both articles last accessed June 29, 2015) 
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personal information about offenders to the public even when not 

“relevant and necessary,” and the stigma attached to registration, the Ward 

court’s conclusion regarding this factor must also be re-examined. 

 As noted, several state courts have compared registration 

requirements to supervised probation, which is a traditional form of 

punishment. See Wallace, 905 N.E.2d at 380; Dept. of Pub. Safety and 

Corr. Servs., 430 Md. at 562; Letalien, 985 A.2d at 18; Doe v. State, 111 

A.3d 1077, 1101 (N.H. 2015) (“incrementally increasing the burdens and 

intrusiveness of the registration system” rendered the law intended to be 

regulatory in nature, punitive in fact). 

The wide public dissemination of personal information about sex 

offenders has been properly described as akin to the traditional 

punishment of shaming. See, e.g., Wallace, 905 N.E.2d at 380-81 (“the 

dissemination provision at least resembles the punishment of shaming” 

and marks an offender as someone to be shunned); Dept. of Pub. Safety 

and Corr. Servs., 430 Md. at 564 (“the dissemination of Petitioner's 

information pursuant to the sex offender registration statute, is tantamount 

to the historical punishment of shaming”). 

d. Operation of the law promotes the 
traditional aims of punishment 

 
  In Ward, the Supreme Court acknowledged “that a registrant, 

aware of the statute's protective purpose, may be deterred from 
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committing future offenses.” 123 Wn.2d at 508. Yet the court concluded 

that, “[e]ven if a secondary effect of registration is to deter future crimes 

in our communities, we decline to hold that such positive effects are 

punitive in nature.” Id. 

Yet other courts have found this factor weighs in favor of finding 

the law to be punitive because the deterrent and retributive effects of the 

are substantial. Again, in Wallace, for example, the Indiana court 

explained: 

It is true that to some extent the deterrent effect of the 
registration and notification provisions of the Act is merely 
incidental to its regulatory function.  And we have no 
reason to believe the Legislature passed the Act for 
purposes of retribution—“vengeance for its own 
sake.”  Nonetheless it strains credulity to suppose that the 
Act's deterrent effect is not substantial, or that the Act does 
not promote “community condemnation of the 
offender,” both of which are included in the traditional 
aims of punishment.  We conclude therefore that the fourth 
Mendoza-Martinez factor slightly favors treating the effects 
of the Act as punitive when applied to Wallace. 
 

905 N.E.2d at 382 (citations omitted). See also United States v. Smith, 481 

F. Supp. 2d 846, 853 (E.D. Mich. 2007) (finding an ex post facto 

violation, in part because increased punishment for retroactive conduct 

that constituted failure to register “evidences Congress' intention to more 

severely punish a first offender, a critical factor, in ex post facto 

analysis.”); Quispe del Pino v. Maryland Dep't of Pub. Safety & Corr. 

Servs., 222 Md. App. 44, 46, 112 A.3d 522 (2015) (amended state 
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registration statute which automatically increased appellant’s registration 

period from ten to twenty five years violated the prohibition against ex 

post facto laws).   

e. The law is excessive in relation to its 
claimed regulatory purpose 

 
  In Ward, the Supreme Court concluded the effects of the sex 

offender registration and community notification statute were not 

excessive in relation to its nonpunitive purpose because “the Legislature 

has spoken clearly that public interest demands that law enforcement 

agencies have relevant and necessary information about sex offenders 

residing in their communities.” Ward, 123 Wn.2d at 509. This conclusion 

must also be re-examined, in part because under the current regime, 

personal and damning information about offenders is now available to 

anyone in the public at large even when that information is not “relevant” 

or “necessary” to public safety. Especially with respect to Mr. Batson, this 

factor heavily weighs toward finding the statute punitive. Washington law 

does not criminalize the act of statutory rape of a sixteen year old that Mr. 

Batson was convicted of in Arizona to be a criminal offense. As applied to 

him, releasing to the public his status as a “sex offender” is neither 
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relevant, nor necessary, to public safety. In fact, as discussed earlier, it is 

counterproductive in that it suggests Mr. Batson poses a threat.9 

Other courts have found nonpunitive purpose of their registration 

and notification statutes to be outweighed by their punitive effects. See, 

e.g., Wallace, 905 N.E.2d at 384 (“In this jurisdiction the Act makes 

information on all sex offenders available to the general public without 

restriction and without regard to whether the individual poses any 

particular future risk.”); State v. Williams, 129 Ohio St.3d 344, 952 

N.E.2d 1108 (Ohio 2011) (statute unduly punitive where sex offenders 

required to register more often and for longer period of time and where 

registration requirements apply without regard to future dangerousness of 

offender); Letalien, 985 A.2d at 23-24 (statute unduly punitive where 

many persons included in registry may no longer pose danger to public 

and where all registrants, including those who have been successfully 

rehabilitated, will naturally be viewed as potentially dangerous persons by 

their neighbors, co-workers, and the larger community); Starkey, 305 P.3d 

1028 (registration statute unconstitutional in part because “there is 

                                                           
9 Mr. Batson is now 60 years old; what occurred in Arizona was half a lifetime ago. See 
State v. McCuistion, 174 Wn.2d 369, 377, 275 P.3d 1092 (2012) (discussing fact that 
offenders’ recidivism risk declines with advanced age, especially after the age of 50.) See 
also Ellman, Ira Mark and Ellman, Tara, ‘Frightening and High’: The Frightening 
Sloppiness of the High Court’s Sex Crime Statistics (June 8, 2015). Available at SSRN: 
http://ssrn.com/abstract-2616429. (discussing overinclusion of low-risk offenders in sex 
offender registries, including the problem of disregarding Individual circumstances 
including an individualized assessment of each offender’s risk of re-offense.”) 
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essentially no mechanism to reduce or end registration based upon a 

showing the offender is no longer a threat to the community.”). 

  In sum, the current version of Washington’s sex offender 

registration and community notification statute is “punitive” for purposes 

of the Ex Post Facto Clause.  It imposes significant burdens and restraints 

on offenders, it is akin to the traditional forms of punishment of 

supervised probation and public shaming, it has a substantial deterrent and 

retributive effect, and its punitive effects outweigh the legitimate aim of 

protecting the public. The law therefore violates ex post facto prohibitions 

as applied to Mr. Batson. His conviction for failure to register must be 

reversed and the charge dismissed.  In addition, he must be relieved of any 

future duty to register. 

3. On these unique facts, forcing Mr. Batson to be registered 
as a “sex offender” is an as-applied violation of equal 
protection 

 
a.  The Equal Protection Clause prohibits treating  

similarly situated people differently when there is 
no rational reason to do so 

 
The equal protection clauses of the Fourteenth Amendment and 

Article I, section 12 require that similarly situated persons receive similar 

treatment. Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct. 2382, 72 L.Ed.2d 

786 (1982); In re Personal Restraint of Mota, 114 Wn.2d 465, 473, 788 

P.2d 538 (1990), citing Harmon v. McNutt, 91 Wn.2d 126, 130, 587 P.2d 
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537 (1978)). Washington Supreme Court construes federal and state equal 

protection clauses identically, as one issue. State v. Manussier, 129 Wn.2d 

652, 672, 921 P.2d 473 (1996).  

Laws that implicate liberty interests pass muster if they are 

rationally related to achieving a legitimate state objective. State v. Coria, 

120 Wn.2d 156, 170-71, 839 P.2d 890 (1992). In general, the law must 

provide similarly situated people with like treatment. Id. at 169. If there is 

disparity in the treatment of individuals accused of the same crime, equal 

protection requires, at a minimum, a rational basis for such disparity. E.g., 

Rinaldi v. Yeager, 384 U.S. 305, 308-09, 86 S.Ct. 1497, 16 L.Ed.2d 577 

(1966).  

In conducting a rational basis review of a statute, Washington 

Courts ask: (1) does the classification apply equally to all class members, 

(2) does a rational basis exist for distinguishing class members from non-

members, and (3) does the classification bear a rational relationship to the 

legislative purpose. Morris v. Blaker, 118 Wn.2d 133, 149, 821 P.2d 482 

(1992); In re Pers. Restraint of Silas, 135 Wn.App. 564, 570, 145 P.3d 

1219 (2006). A challenged statute is presumed constitutional and the party 

challenging it has the burden of showing there is no reasonable basis for 

the classification, or that the classification is contrary to the purpose of the 
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legislation. Yakima Cy. Deputy Sheriff’s Ass’n v. Board of Com'rs for 

Yakima County, 92 Wn.2d 831 601 P.2d 936 (1979). 

The United States Supreme Court recognizes “as applied” 

challenges based on violations of the Equal Protection Clause. City of 

Cleburne v. Cleburne Living Center, 473 U.S. 432, 105 S.Ct. 3249, 87 

L.Ed.2d 313 (1985). Accord State v. May, 68 Wn.App. 491, 497, 843 P.2d 

1102 (1993). “An as-applied challenge to the constitutional validity of a 

statute is [the] party's allegation that application of the statute in the 

specific context of the party's actions or intended actions is 

unconstitutional.” City of Redmond v. Moore, 151 Wn.2d 664, 668-69, 91 

P.3d 875 (2004) (internal citation omitted). “Holding a statute 

unconstitutional as-applied prohibits future application of the statute in a 

similar context, but the statute is not totally invalidated.” Id. 

b. As applied to Mr. Batson, there is no rational basis 
to force him to register as a “sex offender” for 
conduct lawful in Washington 

 
The age of consent in Arizona is eighteen. ARS § 13-1405. In 

Washington, the age of consent for sexual conduct has long been sixteen. 

See RCW 9A.44.079, see also Laws of 1988, ch. 145 § 4. Adult 

Washington State residents are free to lawfully engage in sexual conduct 

with of-age sixteen and seventeen year olds.  
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Since the enactment of the Community Protection Act in 1990, the 

Legislature has repeatedly added to, and amended, laws pertaining to sex 

offenses. In general, these changes have ratcheted up punishment for those 

who commit sex offenses. But, the age of consent has remained the 

same.10 Our legal system accepts that the occurrence of consensual sexual 

relations between sixteen or seventeen year old teenagers and older adults 

is not a public safety question. If the Legislature or the community thought 

otherwise, the law would have been amended. 

A group of people who have lawfully engaged in sexual relations 

with sixteen and seventeen year olds in our state certainly exists and its 

members did so without risk of arrest. Their acts did not draw police 

scrutiny, criminal charges, or criminal convictions. And, their acts most 

certainly did not result in publicizing their identities on the sex offender 

registry rolls at the threat of criminal prosecution and for life. 

There is no rational basis for treating Mr. Batson differently. As 

applied to him, RCW 9A.44.128(10)(h) is not related to the legislative 

purpose, in part, because the Washington Legislature on the whole has 

deemed the conduct in question to be non-criminal. Mr. Batson, is in fact 

treated worse than he would be if he had violated the Washington statutory 

                                                           
10 One could say that the sexual misconduct with a minor statute, which makes it a crime 
for individuals who have supervisory authority over sixteen and seventeen year olds to 
engage in sexual relations with their dependents is the exception that proves the rule. 
RCW 9A.44.093; .096. 



38 

rape law: rape of a child in the third degree. That offense is a Class C 

category of crime. RCW 9A.44.079. Under RCW 9A.44.140(3), the 

obligation to register as a sex offender because of a Class C felony expires 

after 10 years in the community. But, for Mr. Batson, his obligation to 

register as a sex offender because of the Arizona prior lasts forever: “For a 

person required to register for a federal or out-of-state conviction, the duty 

to register shall continue indefinitely.” RCW 9A.44.140(4).11 This cannot 

be.12 

 The statutory scheme, as applied to Mr. Batson, is irrationally 

overinclusive. At least one court has reached the conclusion that ordering 

an individual who is not a de facto sex offender to be on a state sex 

offender registry lacks any rational basis. In Raines v. State, 805 So.2d 

                                                                                                                                                
 
11 This absence of a sunset provision is but one problem with how dependent on foreign 
convictions the Washington statutory registration scheme is. The law also lacks a 
procedural mechanism to challenge, in Washington, a duty to register when the out-of-
state obligation is irrational (like here, or in the case of a woman with a Louisiana CANS 
conviction) or even flat-out unconstitutional (as in the Green v. Georgia situation.) The 
relief from registration provision, RCW 9A.44.142(4)(a), does not contemplate 
challenging the underlying conviction and presumes that the registration is appropriate. 
See .142(4)(a) (burdening the petitioner to prove “by clear and convincing evidence that 
[he or she] is sufficiently rehabilitated.”) See also RCW 9A.44.141 (“court in the 
person’s state of conviction” dictates whether removal from Washington registry is 
possible) 
 
12 “I’ve engaged in the exact same conduct. We’re next door neighbors. Why should I be 
excluded from the class but he be included in it? What’s the rational, reasonable, basis for 
doing that?” 5/15/14 RP 60. (Hon. J. P. Oishi) (pretrial hearing on defense motion to 
dismiss) 
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999, 1003 (Fla. Dist. Ct. App. 2001), the Florida appellate courts found 

that 

Including an offender convicted of false imprisonment in the 
definition of “sexual offender,” without a concomitant sexual 
component, renders the sexual offender registration statute 
overinclusive. The sexual offender designation, which triggers the 
registration requirements of section 943.0435, as applied to 
appellant, is not rationally related to the paramount governmental 
objective of protecting the public from sexual offenders. 

Id. 
 As a result, the Florida court reversed Raines judgment and 

sentence for the crime of failing to report. Id. 

In this case, on these facts, there is no rational basis that justifies 

imposing the burdens of “sex offender” registration for conduct that is de 

facto legal in this state. We do not brand adults who have consensual 

sexual relations with of-age sixteen year olds as criminals, and we do not 

brand them as “sex offenders.” Including Mr. Batson in the Washington 

State sex offender registry misleads the public about the risk he may pose 

and the resultant fear-mongering is counterproductive. If the purpose of 

the 2010 amendment was to reduce law enforcement inefficiencies, 

keeping Mr. Batson on the rolls is counterproductive. Police do not go 

around investigating acts of consensual sex between older adults and 

sixteen or seventeen year olds, but under RCW 9A.44.135, they would 

have to make efforts to keep verifying Mr. Batson’s registered address.  
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Even under the rational basis standard of review, on these unique 

facts, Mr. Batson has shown that the statute is unconstitutional as applied. 

This Court should reverse and dismiss, explicitly finding that Mr. Batson 

has no legal obligation to register as a “sex offender” in Washington. 

 4. Wrongly admitted hearsay requires reversal 
 

a. The trial court erred in allowing Det. Knudsen to 
testify what “databases” told him about Mr. 
Batson’s custody status during the charging period 

 
Pretrial, defense moved to exclude hearsay information, 

specifically to keep KCSO Det. Knudsen from testifying as to what he 

learned when he accessed several jail and prison “databases,” all records 

he did not have custody over. CP 322-24. At trial, the prosecutor asked 

Det. Knudsen as to his alleged review of “booking history,” and defense 

objected as to best evidence, foundation, and hearsay. 6/12/14 RP 33. In 

response, the prosecutor represented that a proper foundation would be 

laid. Id. At the next reference to “several databases,” defense counsel 

again objected. 6/12/14 RP 34. Without even waiting to hear from the 

State, the Court overruled. Id.  

Det. Knudsen told the jury about “a database that covers King 

County’s and several other jails and prisons nationwide,” as well as a 

Department of Corrections and Federal Bureau of Prisons databases. Id. 

Defense counsel kept on objecting, to no avail and Det. Knudsen told the 
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jury what the databases said about Mr. Batson being in, or out of, custody 

during the charging period. 6/12/14 RP 35, 41, 42. All this testimony was 

admitted for the truth of the matter asserted: that Mr. Batson was in 

custody, or in the community, on specific dates.  

A trial court's evidentiary rulings are reviewed for an abuse of 

discretion. State v. Powell, 126 Wn.2d 244, 258, 893 P.2d 615 (1995). 

Even a discretionary decision is reversible if it is manifestly unreasonable, 

or exercised on untenable grounds or for untenable reasons. See State ex. 

rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971). Here, it was 

manifestly unreasonable for the trial court to allow the State to put on 

hearsay evidence, without first specifying what, if any, hearsay exception 

may apply, without laying any sort of foundation, and without calling a 

proper custodian of records.  

b. Computer-generated records are 
inadmissible unless they fall within a 
recognized exception to the hearsay rule and 
the proponent sets a proper foundation 

 
 “‘Hearsay’ is a statement, other than one made by the declarant 

while testifying at the trial or hearing, offered in evidence to prove the 

truth of the matter asserted.” ER 801(c). Generally, hearsay is 

inadmissible unless it falls under an established exception to the hearsay 

rule. See ER 802 (“Hearsay is not admissible except as provided by these 

rules, by other court rules, or by statute.”). It is well-established that 
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“[c]omputer-generated evidence is generally hearsay and can only be 

admitted if it comes within one of the established exceptions to the 

hearsay rule.” State v. Kane, 23 Wn.App. 107, 111, 594 P.2d 1357 (1979). 

 The purpose of the rule barring hearsay evidence is to “prevent the 

jury from hearing statements without giving the opposing party a chance 

to challenge the declarants’ assertions.” Brundridge v. Fluor Fed. Servs., 

Inc., 164 Wn.2d 432, 451-52, 191 P.3d 879 (2008). The rule serves “to 

exclude untrustworthy evidence which may prejudice a litigant’s cause or 

defense.” Nordstrom v. White Metal Rolling & Stamping Corp., 75 Wn.2d 

629, 632, 453 P.2d 619 (1969). 

 Ordinarily, computer records are deemed sufficiently trustworthy 

to be admissible in a criminal trial if they satisfy the statutory “business 

records” exception to the hearsay rule.13 See, e.g., State v. Quincy, 122 

Wn.App. 395, 401-02, 95 P.3d 353 (2004); State v. Ben-Neth, 34 

Wn.App. 600, 603, 663 P.2d 156 (1983). Admitting a computer record 

under the business records exception ensures its trustworthiness because 

the trial court must first find the “‘sources of information, method and 

                                                           
13 RCW 5.45.020 provides: 

 
A record of an act, condition or event, shall in so far as relevant, be competent 
evidence if the custodian or other qualified witness testifies to its identity and 
the mode of its preparation, and if it was made in the regular course of business, 
at or near the time of the act, condition or event, and if, in the opinion of the 
court, the sources of information, method and time of preparation were such as 
to justify its admission. 
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time of preparation were such as to justify its admission.’” Ben-Neth, 34 

Wn.App. at 604 (quoting RCW 5.45.020). The proponent of the evidence 

must offer the testimony of a person “who has custody of the record as a 

regular part of his work or has supervision of its creation.”  Quincy, 122 

Wn.App. at 399. This custodian of records must explain the method used 

to retrieve the computer record as well as the procedure by which it is 

created and maintained.  Id. at 400. The proponent must also show the 

record was created in the regular course of business and the business’s 

employees rely upon the information contained within it. Id. at 400-01. If 

these statutory requirements are met, computerized records are deemed as 

trustworthy as any other business record admissible under the statute. Ben-

Neth, 34 Wn.App. at 603. 

 The trial court acted as if the hearsay rule did not exist. The State 

never articulated a basis for why Det. Knudsen should be allowed to tell 

the jury what he learned from “databases.” The trial court admitted this 

evidence, without first insisting that a proper foundation be laid and in 

violation of the most basic of evidentiary rules. The State did not ask Det. 

Knudsen about the sources of information in these “databases,” methods 

and time of preparation, or retrieval, of the records. RCW 5.45.020. The 

record does not indicate that Det. Knudson could have answered these 

critical questions. The State offered no documentation, no exhibits, 
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nothing at all to set out the basis for Det. Knudsen’s recitation of Mr. 

Batson’s alleged time in, and out of, custody during the charging period. 

Moreover, the State did not show these were records created in the regular 

course of business, regularly relied upon by its employees. 

The trial court allowed the State to circumvent the well-established 

foundation requirements for demonstrating the trustworthiness of a 

business record. The State did not establish that the “‘sources of 

information, method and time of preparation were such as to justify’” 

admission of the computerized records. See Ben-Neth, 34 Wn.App. at 604 

(quoting RCW 5.45.020). 

Non-constitutional error in admitting hearsay evidence requires 

reversal only if it is reasonably probable that the error materially affected 

the trial's outcome. State v. Alvarez–Abrego, 154 Wn.App. 351, 371, 225 

P.3d 396, review denied, 168 Wn.2d 1042 (2010). In this case, like in 

State v. Fricks, 91 Wn.2d 391, 397, 588 P.2d 1328 (1979), the erroneous 

introduction of the hearsay was prejudicial and warrants reversal. 

In Fricks, the prosecution wanted to compare the amount of money 

found in the defendant’s room against “the contents of the tally sheet kept 

by [gas] station employees,” to ostensibly prove a theft. Id. In violation of 

the best evidence rule, the tally sheet was not produced at trial, but more 

importantly, the manager who showed up in court was unable to lay a 
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foundation “that the contents of the tally sheet were admissible to prove 

the amount of money which should have been in the safe.” Id.  

At Mr. Batson’s trial, the defense objection as to “best evidence” 

should have been sustained. However, even the production of the original 

document would “would not necessarily make its contents admissible as 

evidence.” Id. The State, as the proponent of the evidence, “must establish 

[the record’s] identity and mode of preparation in order to lay a foundation 

for admission.” Id., citing RCW 5.45.020. Ultimately, the Frick court 

ruled the admission of the hearsay to be “clearly prejudicial error requiring 

reversal and a new trial.” Id, 397-98. 

The evidence rules and Frick demand the same result here. The 

trial court failed to enforce the best evidence rule or the hearsay rule. The 

testimony prejudiced Mr. Batson. The State prosecuted Mr. Batson for an 

alleged failure to report weekly, a registration requirement that applied to 

him if, and only if, he lacked a fixed address. But the State never called 

any witness who had personal knowledge to show that Mr. Batson was no 

longer living at the St. Martin de Porres Shelter during the charging 

period. Rather, the State linked the hearsay that Det. Knudsen brought into 

the case, with the Shelter director’s claim that demand exceeds supply, to 

infer that Mr. Batson must have lost his spot at the Shelter during the 

charging period because he had gone into custody. See 9/9/14 RP 15-16. 
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(prosecutor arguing at the post-trial motion to arrest judgment that the jury 

“knew” that Mr. Batson had gone into custody and thus lost his spot at the 

Shelter.)  

Because of this evidentiary error, a new trial must be ordered. 

5. The State failed to prove the crime charged beyond a 
reasonable doubt 

 
a. Due process required the State prove each 

element of the offense beyond a reasonable 
doubt  

 
Due Process requires the State prove every element of the offense 

beyond a reasonable doubt. In re Winship, 397 U.S. 358, 364, 90 S. Ct. 

1068, 25 L. Ed. 2d 368 (1970); U.S. Const. amend. XIV; Const. art I, § 3. 

Evidence is sufficient to support a determination of guilt only if a rational 

trier of fact, viewing the evidence in the light most favorable to the State, 

could have found guilt beyond a reasonable doubt. State v. Green, 94 

Wn.2d 216, 220–22, 616 P.2d 628 (1980). Reversal for insufficient 

evidence requires dismissal of the charge with prejudice. Burks v. United 

States, 437 U.S. 1, 11, 98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978). 

 Where additional elements are added to the “to convict” 

instruction, and the State does not object, the additional element becomes 

the “law of the case” and must be proved beyond a reasonable doubt. State 

v. Hickman, 135 Wn.2d 97, 99, 954 P.2d 900 (1998). If the State failed to 
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meet this burden with respect to the added element, the conviction must be 

dismissed. Id. at 103. 

b. The State set out to prove Mr. Batson failed to 
comply with the weekly reporting obligation 
applicable only to offenders lacking a fixed 
residence 

 
The first element of the “to convict” instruction burdened the State 

with proving that Mr. Batson had a prior conviction for a felony sex 

offense. CP 449. The second element burdened the State with proving that 

due to this conviction, Mr. Batson was required to register in Washington 

during the charging period. Id. The third element specified the State had to 

prove that between April 19, 2013, and September 8, 2013, Mr. Batson:  

knowingly failed to comply with a requirement of sex offender 
registration: A requirement of sex offender registration is that a 
person who lacks a fixed residence must report weekly, in person, 
to the sheriff of the county where he or she is registered. 
 

CP 449. (emphasis added.) This weekly reporting duty arises under RCW 

9A.44.130(5)(b). 

Instruction No. 7 repeated this duty to report weekly, for “a person 

who lacks a fixed residence.” CP 448.14 The State chose to prosecute Mr. 

Batson for this particular violation of the registration statute and no 

                                                           
14 Defense objected to both of these instructions. 6/17/14 RP 136. 
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other.15 However, the State’s proof regarding this element was insufficient 

as a matter of law. 

c. The State did not prove that Mr. Batson lacked a 
fixed residence during the charging period  

 
 As charged in the “to convict” instruction, the State took on the 

burden of proving a negative: that Mr. Batson was not living anywhere 

that met the definition of a fixed residence. The State did not meet this 

burden, in part because the State did not prove that the St. Martin de 

Porres Shelter – where Mr. Batson last registered on December 19, 2011 – 

does not meet the statutory definition of a “fixed address.” Exhibit 7. In 

fact, the evidence established that the Shelter was “designed to provide 

temporary living accommodations for the homeless, provide[d] an 

offender with a personally assigned living space, and [permitted] the 

offender []to store belongings” there. RCW 9A.44.128(5); See 6/17/14 RP 

109-114 (testimony of Shelter director.) And, the State failed to prove that 

Mr. Batson was no longer using the Shelter as his “fixed residence” during 

the charging period. 

  

                                                           
15 “I'm proceeding based on a specific failure of the defendant: That he failed to sign in 
weekly or report to the sheriff's office in person as required… The statute lays out 
probably 30 different ways a person can fail to register. I’m proceeding on the portion 
that I laid out in Instruction No. 7.” 6/17/14 RP 126-27. The weekly reporting obligation 
– which applies only to offenders who lack a fixed residence – is set out in RCW 
9A.44.130(5)(b). 
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d. The State failed to prove that the Shelter was not a 
“fixed residence” and failed to prove that Mr. 
Batson was no longer residing there as he registered 
in December of 2011 

 
In general, the term “lacks a fixed residence,”  

 
means the person does not have a living situation that meets the 
definition of a fixed residence and includes, but is not limited to, a 
shelter program designed to provide temporary living 
accommodations for the homeless, an outdoor sleeping location, or 
locations where the person does not have permission to stay. 

 
RCW 9A.44.128(9). The statute accepts that a resident of a particular type 

of shelter program for the homeless – like the St. Martin de Porres – can 

have a fixed residence:  

"Fixed residence" means a building that a person lawfully and 
habitually uses as living quarters a majority of the week. Uses as 
living quarters means to conduct activities consistent with the 
common understanding of residing, such as sleeping; eating; 
keeping personal belongings; receiving mail; and paying utilities, 
rent, or mortgage. A nonpermanent structure including, but not 
limited to, a motor home, travel trailer, camper, or boat may 
qualify as a residence provided it is lawfully and habitually used as 
living quarters a majority of the week, primarily kept at one 
location with a physical address, and the location it is kept at is 
either owned or rented by the person or used by the person with the 
permission of the owner or renter. A shelter program may qualify 
as a residence provided it is a shelter program designed to provide 
temporary living accommodations for the homeless, provides an 
offender with a personally assigned living space, and the offender 
is permitted to store belongings in the living space. 

 
RCW 9A.44.128(5) (emphases added.) 
 

The State’s presentation of its case was replete with colloquial 

references to “homeless” offenders having an alleged obligation to report 
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weekly. E.g. 6/12/14 RP 27. But, the two terms – being “homeless” and 

“lack[ing] a fixed residence” are not interchangeable. The plain language 

of the statute makes it clear that as far as registration obligations go, even 

a “homeless” offender may have a fixed residence and the St. Martin de 

Porres Shelter Center was just the type of homeless shelter that qualifies as 

a fixed residence. 

 Robert Goetschius, director of the Shelter testified for the State. 

6/17/14 RP 109-114. He confirmed the address is 1561 Alaskan Way 

South and that the Shelter serves homeless men 50 years old and older. 

6/17/14 RP 110-111. It is “supposed to be a temporary shelter,” but “it can 

turn out to be permanent.” 6/17/14 RP 113. Some people stay there for a 

long time. Id. The Shelter has a program where ten men stay at the facility 

during the whole day. 6/17/14 RP 114. Otherwise, it is closed after 7:30 in 

the morning. 6/17/14 RP 111. Dinners are served on site. 6/17/14 RP 112. 

The Shelter is most certainly a “shelter program designed to provide 

temporary living accommodations for the homeless.” RCW 9A.44.128(5). 

Mr. Goetschius confirmed there are 212 sleeping mattresses, 

available on a first come, first served basis, “for your first night.” 6/17/14 

RP 111. The demand often exceeds supply. 6/17/14 RP 111-112. But, 

once an individual is there, they keep their own assigned spot: “once you 

are there, that’s your mat to stay on as long as you want.” 6/17/14 RP 111. 
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The assigned sleeping area is “theirs until they miss a night.” 6/17/14 RP 

114. When living there, Mr. Batson would have had his own “personally 

assigned living space.” RCW 9A.44.128(5). 

Mr. Goetschius also said the men who live there have “storage 

boxes and hooks that get assigned to them,” and cubbies and bins too. 

6/17/14 RP 112. When living there, Mr. Batson would have been 

“permitted to store belongings” on site. RCW 9A.44.128(5). The Shelter 

met the definition of a fixed residence.16  

Even the December 19, 2011 registration form confirms that both 

Mr. Batson and KCSO treated the Shelter as a fixed residence. Exhibit 7. 

The third page of the document is titled “CHANGE OF 

ADDRESS/HOMELESS REGISTRATION.” The bottom half of the form 

is the “homeless registration” section, and it begins with the following 

notation: “If you are currently homeless, you must provide additional 

information that will help detectives contact you. One or more of the 

following is required:” Exhibit 7. (emphases in the original). 

KCSO accepted this 2011 registration from Mr. Batson and did not 

require him to provide any such additional information. The fields 

“intersection where you may be contacted… message address/telephone… 

                                                           
16 Accord State v. Stratton, 130 Wn. App. 760, 763, 124 P.3d 660 (2005) (reversing 
failure to register conviction, where State did not prove defendant, who was living out of 
his car in the driveway of his former home which he had vacated due to loan default, 
lacked a fixed residence) 
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nearby landmark… name of a mission where you may be contacted,” are 

all left blank. Mr. Batson did check a box and initial a line on the form that 

informed him that if he were to become homeless, he would have to “sign-

in weekly” with the Sheriff. Id. But, the lack of any writing – that 

according to the form “must” be provided because it is “required” of a 

homeless offender – is consistent with KCSO treating the St. Martin de 

Porres Shelter Center as Mr. Batson’s fixed residence when he turned the 

form in.17 The State did not prove that the appellant lacked a fixed 

residence during the charging period.     

Moreover, Mr. Goetschius never testified if he knew Mr. Batson. 

6/17/14 RP 109-114. Mr. Goetschius said nothing about when Mr. Batson 

lived at the Shelter. He was not asked if Mr. Batson ever tried to stay 

there, only to be turned away because of insufficient space. 6/17/14 RP 

109-114. He was not asked whether Mr. Batson was one of the ten men 

who stay at the facility during the whole day. 6/17/14 RP 111. Det. 

Knudsen never bothered to go to the Shelter to find out if, and when, Mr. 

                                                                                                                                                
 
17 A comparison with a 2009 registration form confirms this reading of the 2011 
document. Exhibit 9. Mr. Batson registered the Union Gospel Mission as his then current 
address and provided a different mailing address. On the “homeless registration” portion 
of the form, he had to provide, as “additional information that will help detectives contact 
you,” a message phone. Id. No such “additional information” was required of him when 
he registered as a resident of the St. Martin de Porres Shelter Center two years later. 
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Batson was there.18 In sum, the State presented no evidence to counter the 

inference that Mr. Batson maintained the Shelter as his fixed residence 

during the charging period.19 This failure of proof is fatal to the State’s 

case, because if Mr. Batson had a fixed residence, then he had no duty to 

report weekly to the sheriff. 

e. Separately, the State failed to prove Mr. Batson had 
not taken up a “fixed residence” somewhere else 

 
 Even setting aside the questions of whether the Shelter met the 

definition of a “fixed residence,” or whether Mr. Batson was still living 

there in 2013, the State failed to prove where he was living during the 

charging period. More precisely, the State failed to prove that he had not 

taken up a “fixed residence” somewhere else, be it in King County, Pierce 

                                                           
18 Compare State v. Castillo, 144 Wn.App. 584, 587, 183 P.3d 355 (2008) (sufficient 
evidence of a failure to register where police officers searched the apartment where the 
offender claimed to have been living, found no personal belongings indicating that any 
male lived there and the offender’s father let them know he had not seen his son there for 
a couple of weeks) 
 
19 As discussed earlier, Detective Knudsen was wrongly permitted to relay hearsay 
information that “databases” showed that Mr. Batson was in and out of custody during 
some portions of the charging period. 6/12/14 RP 34-35, 41-42. Mr. Goetschius said that 
a client who missed a night at the Center would lose their assigned mat. 6/17/14 RP 114. 
However, Mr. Batson would have been free to return to the Center after release from 
custody and the State never proved that he did not do exactly that. State v. Drake, 149 
Wn App. 88, 94-95, 201 P.3d 1093 (2009) (reversing failure to register conviction for 
insufficient evidence, even though apartment manager testified defendant had lost the 
legal right to his apartment due to unpaid rent) (“If Mr. Drake maintained his residence… 
and intended to return there, he was under no duty to change his registration to another 
residence or declare that he had no fixed residence.”) See also State v. Watson, 160 
Wn.2d 1, 10, 154 P.3d 909 (2007) (“offender physically relocated to a jail, rather than a 
private residence,” need not register that change in location). 
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County, or wherever. The State’s choice of “to convict” instruction called 

for this proof. Hickman, at 99. 

In State v. Peterson, 168 Wn.2d 763, 230 P.3d 588 (2010), the 

Supreme Court held that failure to register is not an alternative means 

crime. Consequently, Peterson found that proof of residential status – 

during the charging period of an alleged failure to register offense – is not 

a necessary element. This reasoning was driven by the facts of that case. 

Police officers verified that Peterson vacated his registered residence at the 

end of October of 2005, only to register as homeless about five weeks 

later. Id., at 766. Even though the State did not put on evidence concerning 

his whereabouts after he left his apartment, the State had established, 

beyond a reasonable doubt that he had failed to comply with his 

registration requirements. Peterson’s documented move established the 

actus reus of failure to register, because the change of registration address 

was done after even the most lenient deadline to update registration had 

passed: “Peterson registered outside of any deadline contained in the 

statute.” Id., at 772 (emphasis in the original.) No matter what his 

residential status may have been in the intervening timeframe, Peterson 

had violated at least one registration requirement.  

This case is different. Here, the State’s proffered “to convict” 

instruction specified a single failure: the failure to report weekly due to 
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Mr. Batson’s alleged status as lacking a fixed residence. CP 449. The State 

chose to take on the burden of proving, beyond a reasonable doubt that 

during the charging period Mr. Batson’s “residential status” was that of 

someone lacking a fixed address to whom the weekly reporting obligation 

applied. CP 448-49; 6/17/14 RP 126-27.20 

The State’s proof on this assumed element failed. For example, the 

State did not disprove the possibility that in the charging period, Mr. 

Batson was living at a fixed residence different from the Shelter. They did 

not put on any evidence as to where Mr. Batson was living in the charging 

period. He could have rented a motel room, week by week, that would 

have met the statutory definition of a “fixed residence,” or he could have 

moved in, on a temporary basis, with a friend who had a spare bedroom 

available for him. Either of those scenarios would have constituted a 

“fixed residence.” If that is what had happened with Mr. Batson during the 

charging period, he would not have been obligated to report weekly to the 

                                                           
20 In its response to the defense motion for arrest of judgment, the State incorrectly 
complained that the prosecution had not assumed the burden of proving that Mr. Batson 
“was, in fact homeless.” CP 488. The State further complained that the defense was 
trying asking that it be saddled with an “impossible” burden. CP 488-89. But, the failure 
to register law does at times require the State to prove a negative. “[T]o convict 
Prestegard of the crime, the State had to prove a negative: that [he] did not reregister after 
he moved. To prove this negative, the State had to prove that the sheriff's office had a 
routine practice for handling sex offenders' registrations; that its practice was reliable; 
and thus, that it would have [his] new registration with his change of address if he filed 
one.” State v. Prestegard, 108 Wn.App. 14, 19, 28 P.3d 817, 820 (2001) (reversing 
because trial court erroneously kept the accused from presenting evidence “about how the 
sheriff's office regularly lost court documents that were delivered to the main intake 
window.”)  
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sheriff.21 RCW 9A.44.130(5)(b). If he had assumed a new King County 

residence, then perhaps he would have had three days within which to 

report a change of address under RCW 9A.44.130(4)(a), but that is not a 

statutory violation the prosecution charged. 

On these facts, with the elements set out in the State’s “to convict” 

instruction, the State’s proof of guilt was insufficient as a matter of law. A 

conviction based on insufficient evidence cannot stand. State v. Veliz, 176 

Wn.App. 849, 865, 298 P.3d 75 (2013). To retry Mr. Batson for the same 

conduct would violate the prohibition against double jeopardy. Burks v. 

United States; Hickman at 103. The conviction must be reversed and 

dismissed for insufficient evidence. 

                                                           
21 The post-trial sufficiency challenge did not frame the issue this way, but rather, 
focused on the fact that the testimony presented was consistent with the Shelter meeting 
the definition of a fixed residence.  
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F.  CONCLUSION 

 The legislative delegation that allows out-of-state law dictate what 

is a crime here was unauthorized. As applied to Mr. Batson, forcing him to 

register violates the prohibition against ex post facto laws and constitutes 

an equal protection violation. The conviction below must be reversed and 

dismissed. Mr. Batson, whose underlying conduct would have been lawful 

had it occurred in Washington, must be relieved of any duty to register. 

Separately, the hearsay error commands reversal and the lack of 

sufficiency commands reversal and dismissal.  

  Respectfully submitted this 29th day of June, 2015 

   /s Mick Woynarowski 
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