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I. NATURE OF THE CASE 

This case presents the issue of whether a building that stood straight and true for 

over a decade after Travelers' last insurance policy lapsed in 1999 nevertheless can be 

said to have "collapsed," when the plaintiff stipulates it has no evidence of an actual 

collapse or an imminent danger of one, but its engineer says that in 1999 the building 

suffered from "substantial impairment of structural integrity" as he defines that phrase. 

II. ASSIGNMENTS OF ERROR ON CROSS-APPEAL 

The trial court erred in its-

1. March 21, 2013 Order, which defined "collapse" to mean ''' substantial 

impairment of structural integrity' ('SSI') with an imminent threat of collapse under the 

Travelers policies at issue herein," (CP 1358) rather than requiring a building to actually 

change shape before it can be called "collapsed." 

2. June 11, 2013 Order, which denied Travelers' cross-motion for summary 

judgment on estoppel and ruled that Travelers was estopped to apply any standard for 

"collapse" other than the one specifically set forth in its denial letter, so that "[t]he 

standard for collapse in this case is that a collapse takes place when the building or any 

part of a the building is so substantially impaired that even the reserve strength due to the 

safety factors built into the building code allowable capacities is exhausted." (CP 1478) 

III. STATEMENT OF ISSUES 

1. When a policy covers "direct physical loss caused by collapse of a 

building or any part of a building," what degree of damage constitutes a collapse? 
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2. When a policy covers "damage caused by or resulting from risks of direct 

physical loss involving collapse of a building or any part of a building," what degree of 

damage constitutes a collapse? 

3. Did the trial court err by ruling on summary judgment that Travelers was 

estopped to use any standard for "collapse" other than the one specifically stated in its 

denial letter? 

IV. STATEMENT OF THE CASE 

Only the facts relevant to the alleged "collapse" are discussed here. Facts relevant 

to estoppel are discussed beginning at page 33. 

Bayview Homeowners Association contends that its building collapsed while the 

building was insured by Travelers from December 17, 1996 through December 17, 1999. 

(CP 3, 977) Bayview first submitted its claim on April 20, 2011, 11 ~ years after the last 

policy terminated. (CP 1385) No part of the building sagged, caved, fell or otherwise 

exhibited visible 

structural deflection. 

(CP 1019-1024) 

The picture shows 

the building as of 

January 2012. 

(CP 1019; see 

appendix for photos 

CP 1020-1024) 
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· . 

All 3 Travelers policies exclude "Collapse, except as provided in the Additional 

Coverage for Collapse."! (CP 1126, 1206, 1284) The 2 policies for 1996-1998 contain 

this Additional Coverage: 

5. Collapse 

a. We will pay for direct physical loss or damage to Covered 
Property, Caused by Collapse of a building or any part of a 
building insured under this policy, if the collapse is caused 
by one or more of the following: 

(2) Hidden decay; 

d. Collapse does not include settling, cracking, shrinkage, 
bulging or expansion 

(CP 1120, 1200) 

The 1998-1999 policy says: 

b. Collapse 

We will pay for loss or damage caused by or resulting from risks 
of direct physical loss involving collapse of a building or any part 
of a building caused only by one or more of the following: 

(2) Hidden decay; 

Collapse does not include settling, cracking, shrinkage, 
bulging or expansion. 

I The first two polices use the phrase "Coverage Extensions, Collapse," while the third policy 
uses "Additional Coverage for Collapse." No one claims the difference is material. For simplicity, this 
brief only uses the last phrase. 

RESPONDENT'S BRIEF - 8 



(CP 1278) 

After SUIng 

Travelers, Bayview hired 

engIneer Lee Dunham, 

who found wood rot at 

places In the building's 

frame, as shown in this 

page from his report. (CP 

1001, 1104) 

The follow1nq are repre::;eniailV{':) photos 01 structural e:ernents observe(j (!unng ttle ;nve~hgatl()nS 

and calcu!f.l tec 10 be in a SI<li€ of SSt 31 O)e Bayv!ew l)U1loU1Q 

Photo 3: Al(n JOIst in a. stal(~ 01 5SI, 1 ()(;~,1l0fl 6 

Photo 5: 2)1;4 cornel studS aft(j t)oltom pl'-He In (I 

SIdle o f SS!. IO(.,) \lcll 16 

PhOto 4: Glulam bear" In a slate 01 SSL location 15 

Photo 6: ~~4 corr lor s!ud :n fl stale o! 8$1, 

loC,HH)/116 

Dunham contends this rot created conditions of "substantial structural 

impairment," which he abbreviates "SSI." Dunham further contends that "SSI" takes 

place when a member no longer can support "code-prescribed loads." (CP 1105; 1097-8) 

Contrary to what a layperson might assume, this does not mean the member has failed or 

is in any danger of failing. The following facts are not controverted: 

1. Dunham's analysis is based on code "allowable" stress. (CP 1099 line 8) 

2. Code "allowable" stresses are not forensic tools used to determine when a 

structure will fail or even constitute a significant hazard. (CP 1098 line 14; 1099 line 11) 

The average actual capacity of a wood structural member is 2.85 times the "allowable" 

capacity. (CP 1099 lines 1, 10,20) 

3. The difference between "allowable" and actual capacity exists because-as 

Travelers' engineer explained-engineers design buildings so that the actual capacity 
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includes a substantial safety margin (also called "reserve strength") far exceeding the 

"allowable" capacity. (CP 1098 line 23) 

4. Because of this reserve strength, it is accepted practice for structural engineers 

to design new buildings that are overstressed to 110% of the code "allowable" stress, as 

the reserve strength makes the overstress insignificant. (CP 1100 line 1) Dunham's 

approach thus could result in a brand new, correctly designed and constructed building 

being called "collapsed" because it does not meet code "allowable" stresses. (ld.) 

5. To illustrate: Using Dunham's "allowable" capacity approach, a decaying 

condominium deck is in a state of "SSI" (and thus "collapsed") even when, because of 

the reserve strength, it remains capable of holding two full-sized Cadillacs stacked on top 

of each other and thus has no realistic potential for failure. (CP 1100 lined 12) In fact, 

structures2 deemed "SSI" by Dunham's engineering firm have actually been loaded to 

160% of the code-required load with almost no measurable deflection. (CP 1099 line 15) 

Bayview stipulated it has no evidence that any of the safety margins ("reserve 

strength due to the safety factors built into the building code allowable capacities") in the 

Bayview building were exhausted when Travelers insured the premises, or that there was 

an imminent threat of collapse during that time. (CP 1483) Bayview contends, however, 

the rot created "substantial impairment of structural integrity" and thus at least part of the 

building had "collapsed" when Travelers insured it. 3 (ld.) 

2 Not the Bayview structure, but structures in other "collapse" claims. 

) Dunham also contends he can trace the "SST" back into Traveler' s policy periods. Travelers has 
assumed, arguendo, that he can do so, but does not admit to this . 
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V. ARGUMENT 

A. ARGUMENT CONCERNING COLLAPSE 

1. Introduction 

The facts frame the legal issue presented in this case: Whether arguably 

"substantial" structural damage can be called a "collapse," when the building remains in 

its original shape, was not in any imminent danger of structural failure, and stands 

straight and true over a decade after it allegedly "collapsed"? On a superficial level, case 

law contains three competing interpretations of collapse: 

1. Actual collapse. Although some authorities say this standard reqUIres 

"reduction to a flattened form or rubble," this inaccurately characterizes the case law and 

creates much confusion. A building does not have to completely fall flat for a collapse to 

occur. The ordinary meaning of "collapse," however, requires a structure to change 

shape, through falling, caving, or similar structural deflection, even if the structure 

remains partly standing. 

2. The material impairment standard, which comes in two flavors: 

a. Imminent collapse. Under this standard, collapse includes not only 

actually falling or caving, but also an imminent risk of such a failure. First 

articulated in 1997, this standard represents the overwhelming trend in the modem 

case law. 

b. Substantial impairment of structural integrity. This older standard 

originally was developed to create coverage for structures that had partially fallen 

down but were not yet "rubble on the ground." While such a result is correct, the 

standard is poorly phrased and is being used here to rewrite the contract to create 
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coverage for damage that, while abstractly "substantial," does not involve any 

plausible application of "collapse." 

2. Decay Alone, No Matter How Extensive, Is Excluded Until The 
Structure Collapses 

All 3 Travelers policies exclude "decay" but qualify the exclusion by stating 

"[b Jut if loss or damage by . .. collapse, as provided in the Additional Coverage for 

Collapse, results, we will pay for that resulting loss or damage." (CP 1175, 1255, 1304-

5). Consequently, decay alone, no matter how extensive, is not covered. See Sprague v. 

Safeco Ins. Co. of America, 174 Wn.2d 524,276 P.3d 1270 (2012). 

This remains true until there is a covered "resulting loss." Id; see, also, 

McDonald v. State Farm Fire & Cas. Co., 119 Wn. 2d 724, 734, 837 P.2d 1000, 1005 

(1992). Bayview claims the covered resulting loss consists of "collapse," which it further 

defines as "substantial impairment of structural integrity." 

3. Collapse As Meaning A Change In Shape Such As Falling, Caving, Or 
Similar Structural Deflection 

a. Collapse As "Rubble On The Ground." 

An undefined term in an insurance contract is given its plain, ordinary, and 

popular meaning as set forth in standard English dictionaries. See, Overton v. 

Consoliated Ins. Co., 145 Wn.2d 417, 428, 38 P.3d 322, 327 (2002). As will be seen, 

when applied to physical objects such as buildings the ordinary meaning of "collapse" 

requires a change in shape, such as falling down, caving in or similar structural 
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deflection, The deflection, however, does not have to be so extreme that the building is 

reduced to "rubble on the ground." 

These generie pictures of two collapsed barns illustrate the concept: 

Neither of these buildings is "rubble on the ground," but both have collapsed. 

They have fallen down, caved in, and othelwise deflected in a manner demonstrating 

structural distress, 
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Some cases appear to define collapse according to the following dictionary 

definition, which in tum suggests that so long as one brick is left standing, no collapse 

has taken place: 

1: to break down completely: fall apart in confused disorganization 
crumble into insignificance or nothingness: disintegrate 

2 : to fall or shrink together abruptly and completely: fall into a jumbled 
or flattened mass through the force of external pressure: fall in 

Websters New International Dictionary (unabridged online ed. 20l4)(see appendix). 

Because of the above definitions, an ALR article has mischaracterized the "actual 

collapse" cases as requiring "reduction to a flattened form or rubble." Annot., What 

Constitutes "Collapse" Of A Building Within Coverage Of Property Insurance Policy, 71 

ALR.3d 1072 (1976). 

This mischaracterization has created considerable confusion. The cases cited for 

this "rubble on the ground" standard do not involve such extreme conditions. Rather, the 

damage often involves no change in shape at all. The first case cited by the ALR 

demonstrates this. See, Cent. Mut. Ins. Co. v. Royal, 269 Ala. 372, 113 So. 2d 680, 683 

(1959). There, the court found no collapse as a matter oflaw when: 

There was no falling in, no loss of shape, no reduction to flattened form or 
rubble of the building or any part thereof. The building was still in its 
original form and condition with the exception of a few cracks. 

Id. at 375, 113 So. 2d at 683 (underline added). 

Thus, under Central Mutual, there is no collapse where there is no change in 

shape and the building stands in its original form. The case does not say how much 
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structural deflection must occur before a colIapse exists, let alone that a "colIapse" occurs 

only after the building is reduced to "rubble on the ground." 

Similarly, the second case cited by the ALR for its "rubble on the ground" 

interpretation involved only cracks and minor settling: 

Plaintiffs, a few weeks after moving into their new home, observed 
hairline cracks in a lower wall. After a few months, cracks by separation 
appeared around one or more doors and windows, and a slight upheaval 
appeared in the basement floor. . . . There was no other material damage to 
the structure. The building was neither distorted nor changed from its 
original form and character from the time it was insured. 

Higgins v. Connecticut Fire In. Co., 430 P.2d 479, 479-80 (Colo. 1967)(underline added). 

Higgins correctly held that under the facts, there was no collapse. Although the 

court noted that the house "was not, in whole or in part, reduced to a flattened form," it 

never said that damage short of "rubble on the ground" cannot be a collapse. Id. at 481 

(underline added). The ALR should not have cited this case for such a proposition. 

In fact, a later Colorado appellate case distinguished Higgins, finding "collapse" 

as a matter of law when a roof had falIen more than 2 Yz feet, the upper tiers of bricks had 

fallen out and the walls were bowed, but the building was not reduced to flattened form 

or rubble. See, Sherman v. Safeco Ins. Co. of America, Inc., 716 P.2d 475, 476 (Colo. 

App. 1986). This was an actual collapse, although short of "rubble on the ground," and 

represents a correct application of the real "actual collapse" standard. 

b. "Collapse" As Requiring A Change In Shape. 

While a structure that has been completely reduced to flattened form certainly 

would be collapsed, could some lesser degree of damage nonetheless qualify as a 

collapse? The answer is that there must be a change in shape, such as falling down, 
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caving in or similar deflection demonstrating structural distress. This test, not "rubble on 

the ground," is the real "actual collapse" standard for determining whether an insured 

collapse has taken place. See, Clendenning v. Worcester Ins. Co., 700 N.E.2d 846, 847 

(Mass. App. 1998)(no collapse when decayed area still standing and was "no more 

crooked that the rest of the house"). When this real actual collapse standard is applied, as 

opposed to the ALR's mistaken characterization, the distinction between an actual 

collapse and "substantial impairment of structural integrity" as actually used in the case 

law is largely a semantic one, as most of the substantial impairment cases involve actual, 

albeit partial, collapses. 

For example, Beach v. Middlesex Mut. Assurance Co., 532 A.2d 1297 (Conn. 

1987), is the most frequently cited cases for the proposition that "any substantial 

impairment of structural integrity is a collapse." See, e.g., Allstate Ins. Co. v. Forest 

Lynn Homeowners Ass'n, 892 F. Supp. 1310, 1314 (W.D. Wash. 1995) opinion 

withdrawn~ 914 F. Supp. 408 (W.D. Wash. 1996), citing Beach, supra. But the damage 

in Beach far exceeded something merely "substantial." The home's foundation had 

"tipped over into the basement and no longer was supporting the house." 532 A.2d at 

1298-9. 

A foundation wall that has tipped over has changed shape so as to fail structurally, 

and it thus has actually collapsed within the ordinary meaning of that term. Nevertheless, 

the insurer incorrectly argued there was no collapse because there was no "sudden and 

complete catastrophe," as the building had to fall completely flat. 532 A.2d at 1299-1300 

(italics added). In the course of rejecting this argument, the Connecticut court said 

"collapse means any substantial impairment of the structural integrity of a building." Id. 
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at 1300. This result is correct, but the phrase implies coverage far broader than what was 

necessary to decide the case and far beyond what the ordinary meaning of "collapse" can 

encompass. 

The first case the Beach court cited for its "substantial impairment" statement, 

Auto Owners Ins. Co. v. Allen, 362 So.2d 176 (Fla. App. 1978), also involved an actual 

collapse, not just abstractly "substantial" impairment. Uncontroverted expert testimony 

described the following damage: 

He stated that one exterior wall of the building had collapsed and a second 
was leaning out from the interior wall a significant distance. It was his 
opinion that the roof was kept from immediately falling only by resting on 
the interior walls and that "the function of the wall and building (including 
the function of supporting the superstructure) was impaired and the total 
building .. . was in imminent danger of falling further." 

362 So. 2d at 176-77. 

These facts describe the actual collapse and failure of part of the building's 

structural system, coupled with an imminent danger of complete failure. The insurer 

nevertheless contended there was no collapse because the loss did not involve "a 

building, or any part of it, which has been reduced to a flattened form or rubble." 362 

So.2d at 177. While the insurer's "rubble on the ground" position was wrong and Auto 

Owners correctly held there was collapse, the court overstated its holding by using a 

phrase- "material and substantial impairment of the basic structure"-broader than what 

was required to decide the case. 362 So.2d at 177. 

The above discussion compares "actual collapse" cases in which the buildings 

which have not changed shape with "substantial impaim1ent" cases involving significant 

structural deflections. In between these extremes, both the "actual collapse" and the 

"substantial impairment" cases have agreed that small changes in shape can be too 
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structurally insignificant to implicate the concept of "collapse." Compare, e.g., 

Northwestern Mut. Ins. Co. v. Bankers Union Life Ins. Co., 485 P.2d 908,909-10 (Colo. 

Ct. App. 1971 )(no actual collapse when 7 non structural veneer panels fell off masonry 

wall) and Nugent v. Gen. Ins. Co. of Am., 253 F.2d 800, 802 (8th Cir. 1958)(no collapse 

when doors and windows were out-of-plumb) with Indiana Ins. Co. v. Liaskos, 297 Ill. 

App. 3d 569, 579, 697 N.E.2d 398, 405 (l998)(cracks and shifting of footings did not 

create substantial impairment of structural integrity) and Thornewell v. Indiana 

Lumbermens Mut. Ins. Co., 33 Wis. 2d 344, 350, 147 N.W.2d 317, 321 (l967)(no 

substantial impairment when basement wall bulged 2.5 inches but had not fallen) . 

This case law conundrum is not difficult to resolve. An undefined term in an 

insurance policy is given its ordinary meaning. Overton, 145 Wn.2d at 428. When 

applied to physical objects such as buildings, the ordinary meaning of "collapse" requires 

the structure to change shape, such as through falling down, caving in or other visible 

structural deflection. The deflection does not have to be so extreme that the structure is 

"rubble on the ground." The cases using the phrase "substantial impairment of structural 

integrity" reached correct results, but in doing so they developed a legal term of art that, 

applied out of context, implies coverage far broader than what the term "collapse" can 

plausibly support. Here, the Bayview condominium never changed from its original 

form. It stands straight and true even now, and certainly did when Travelers insured it 

from 1997 to 1999. It has not, and was not, collapsed. 
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c. "Collapse" Is Not Ambiguous When Applied In Context To 
Structures, And That Context Requires A Change In Shape. 

Some courts have said "collapse" is an ambiguous term. These statements are 

made in the context of explaining that a partial collapse-short of "rubble on the 

ground"-still is a collapse. That doesn't help Bayview here. 

Context is key. "[C]ontractual terms are ambiguous if they are subject to more 

than one reasonable interpretation when applied to a particular set of facts ." Quadrant 

Corp. v. Am. States Ins. Co. , 154 Wash. 2d 165, 181, 110 P.3d 733, 742 (2005) quoting 

Madison Constr. Co. v. Harleysville Mut. Ins. Co., 732 A.2d 100, 106 (Pa. 

1999)(underline added) . Many words might be called "ambiguous" in the sense that 

dictionaries contain multiple definitions, but that is not the test. A person signing a 

brokerage agreement with Merrill Lynch will understand that "stock" means securities 

and not a liquid used as the base for soup. Here, the word "collapse" is being used to 

describe physical damage to structures. The word, however, also is used in many other 

contexts, such as the collapse of a government or a mental breakdown. Dictionaries 

usually do not explain which of their definitions best applies to a particular context, but at 

least one dictionary specifically discusses "collapse" as applied to structures: 

1. (of a structure) fall down or in; give way; the roof collapsed on top of me . .. . 

2. (of a person) fall down and become unconscious, typically through illness or 
injury ... 

3. (of an institution or undertaking) fail suddenly and completely: in the face of 
such resolve his opposition finally collapsed. 

New Oxford American Dictionary (yd ed. 2010) p.339 (italics in original; copy In 

appendix). 
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Note that when applied to structures any requirement for a "complete" failure (as 

implied in the Webster's definition quoted earlier) is not present; the requirement only 

appears in the context of institutions or undertakings. Thus, a structure must fall or give 

way but doesn't have to do so "suddenly and completely." This is consistent with the 

"actual collapse" cases, which have held there is no collapse when there is no change in 

shape, but collapse can exist as a matter of law when a building partially fails. Compare, 

Higgins, supra, 430 P.2d at 479-80 (no change in shape) with Sherman, supra, 716 P.2d 

at 476 (roof fell 2.5 feet) . It also is consistent with the "substantial impairment" cases 

such as Beach that find coverage for partial collapses that are not yet rubble on the 

ground. 

When applied to physical objects such as buildings, "collapse" always requires a 

visible change in shape. In the history of English literature the term has never been used 

to describe a physical object still in its original form. On the other hand, English 

literature is loaded with examples of "collapse" used to describe objects that have 

changed shape: 

• Collapse like a snowman in the sun 
• Collapse like a tent when the pole is kicked out from under it. 
• Collapse-like empty garments. 
• Collapse like the cheeks of a starved man. 
• Collapsing like a cardboard carton thrown on a bonfire. 

Similes Dictionary (1 sl Ed. 1988), reprinted at www.thefreedictionary.com (copy III 

appendix) 

The need to consider "collapse" in the context of structures was recognized by the 

concurring opinion in Sprague, supra, 174 Wn.2d at 524, 276 P.3d at 1270. In that case 

deck support walls suffered from advanced decay, but there was no evidence the walls 
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were deflecting or distorting. Indeed, visible structural distress was so absent that the 

building owners were unaware of a problem until construction workers installing vents in 

the walls stripped off some siding and found decay. Id. at 526. 

The majority ultimately resolved the case without construing the tern "collapse." 

The concurrence, however, explained there was no collapse within the common, ordinary 

meaning of the word as applied to structures: 

The dissent disagrees, highlighting a portion of Webster's definition of 
"collapse," which is as follows: " 'a breakdown of vital energy, strength, 
or stamina.' " Dissent at 1274 (quoting Webster's, supra, at 443). It is 
apparent that this portion of Webster's definition of "collapse" has no 
application to the collapse of structures but, rather, relates to the kind of 
emotional or mental collapse that may be experienced by an individual. 
Here, of course, we are confronted with an alleged collapse of a structure, 
a deck, not the asserted loss of physical abilities or physical depression. 
Construing the term "collapse" in a commonsense way, as would a typical 
purchaser of insurance, and in the context of what occurred here, we 
should hold that the Spragues' deck did not collapse. 

174 Wn.2d at 538 (Alexander, J. concurring; underline added). 

So is "collapse" ambiguous? Not in the present context. No reasonable meaning 

of the word "collapse" encompasses a building that not only remained in its original 

form, but did so for over a decade after the alleged "collapse." No commonsense, typical 

purchaser of insurance would interpret "collapse" in that fashion and such a meaning 

would be unprecedented in the history of the English language. 

Bayview wants to use "substantial impairment of structural integrity" not as a 

legal term of art, but as a new definition of "collapse": 

However, the court cannot rule out of the contract language which the 
parties thereto have put into it, nor can the court revise the contract under 
the theory of construing it, nor can the court create a contract for the 
parties which they did not make themselves, nor can the court impose 
obligations which never before existed. 
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Farmers Ins. Co. v. Miller, 87 Wn. 2d 70,73,549 P.2d 9,11 (1976). 

To the extent the phrase "substantial impainnent of structural integrity" is a legal 

tenn of art, used to describe the fact there is coverage for partial collapses that have not 

yet become "rubble on the ground," the phrase is poorly worded but justifiable. To the 

extent the phrase is used as a new definition of the tenn "collapse" it cannot be justified. 

It certainly doesn't appear in any dictionary. And, as many courts have observed, the 

phrase revises the contract, creating a new insurance policy with coverage far broader 

than any plausible meaning of "collapse." See Zoo Properties, LLP v. Midwest Family 

Mut. Ins. Co., 797 N.W.2d 779, 782 (S .D. 2011 )("substantial impainnent requirement 

broadly permits recovery for damage that, while substantial, does not threaten collapse"); 

see, also, Ocean Winds Council of Co-Owners, Inc. v. Auto-Owner Ins. Co., 350 S.C. 

268, 271, 565 S.E.2d 306, 308 (2002); Weiner v. Selective Way Ins. Co., 793 A.2d 434, 

444 (Del. Super. 2002)(similar observations) 

Bayview's approach starkly illustrates that observation, as it features two degrees 

of separation. It first discards the original tenn "collapse" and substitutes the abstract 

phrase "substantial impairment of structural integrity." Then Bayview's engineer defines 

that phrase to his personal liking. The end result of this two-step substitution is a new 

coverage with no relationship to the original tenn "collapse." (CP 1088 line 13) 

It is uncontroverted, for example, that using Bayview 'S definition a deck still 

capable of holding two Cadillacs stacked on top of each other would be treated as 

"collapsed." (CP 1100 line 14) Likewise, the present case involves a building that 

supposedly was "collapsed" for over a decade before the residents even suspected a 

problem and made an insurance claim. Insurance policies are supposed to be given a 
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"sensible construction as would be given to the contract by the average person purchasing 

insurance." Quadrant Corp. v. Am. States Ins. Co., 154 Wash. 2d 165, 171, 110 P.3d 

733, 737 (2005) quoting Am. Nat'l Fire Ins. Co. v. B & L Trucking & Constr. Co., 134 

Wash.2d 413,427-28,951 P.2d 250 (1998) . These results defy common sense. 

A portion of the definition in Webster's Third International Dictionary is often 

cited in support of the substantial impairment phrase. The portion says collapse can 

mean "a breakdown of vital energy, strength, or stamina." Sprague, supra, 174 Wn.2d at 

534 (Stephens, J. dissenting) . But this definition does not help Bayview. 

First, the definition is chiefly concerned with human psychology and physiology, 

not physical objects which must change shape to "collapse." See, Sprague, supra, 174 

Wn.2d at 538 (Alexander, J. concurring). Second, Webster's definition requires a 

breakdown of strength and not merely "substantial" impairment. In fact, Webster ' s uses 

this complementary definition for the term "breakdown": 

a: a physical, mental, or nervous collapse: a sometimes sudden marked 
loss of health, strength, faculties, or ability to cope 

<suffering a breakdown after years of overwork> 

Webster's New International Dictionary (unabridged online ed. 2014) (underline added; 

copy in appendix). 

For example, after a long day of work a person might be less mentally sharp than 

when the day was new, perhaps enough to lessen her concentration as she drives home. 

This is impairment and the impairment might even be described as "substantial" when 

measured with reference to medical criteria. But it would be a gross exaggeration to say 

the person has mentally "collapsed." Likewise, regardless of how "substantial" Bayview 
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might argue the rot damage IS, its building did not break down and collapse when 

Travelers insured it in 1999. 

4. The Material Impairment Standard 

a. Collapse As An Imminent Structural Failure 

As has been shown, the "actual collapse" and "substantial impairment" cases both 

are guilty of making abstract legal pronouncements that can be applied out of context. 

Lawyers cherry pick favorable language and litigation ensues. In 1997 a California court 

tried to make sense of this legal mishmash. In Doheny West Homeowners' Ass'n v. 

American Guarantee & Liah. Ins. Co. , 60 Cal. App. 4th 400, 70 Cal. Rptr. 2d 260 (1997), 

a parking garage suffered from an arguably "substantial" reduction in structural capacity. 

There was no change in shape and no imminent danger of a structural failure. The court 

looked at the facts of earlier cases and concluded the damage had to be substantial 

enough to create an imminent danger of actual collapse: 

Doheny West argues that the out-of-state cases that reject the "actual 
collapse" standard, as we do, interpret "collapse" to mean "substantial 
impairment of structural integrity." We do not agree. Those cases do not 
extend coverage to impairment of structural integrity, even if the 
impairment is substantial, if it is unrelated to actual collapse. Instead, 
those cases either implicitly or explicitly require that collapse be imminent 
and inevitable, or all but inevitable. 

60 Cal. App. 4th at 406-08, 70 Cal. Rptr. 2d at 264-65 (underline added; citations 

omitted). 

In the years since Doheny, acceptance of the imminent collapse standard has been 

almost universal. As the 8th Circuit observed in 2011: 
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Courts have required proof of imminence because that requirement "is 
consistent with the policy language and the reasonable expectations of the 
insured" and "avoids both the absurdity of requiring an insured to wait for 
a seriously damaged building to fall and the improper extension of 
coverage" that would convert the policy "into a maintenance agreement." 
Doheny W. Homeowners' Ass'n v. Am. Guar. & Liab. Ins. Co., 60 
Cal.AppAth 400, 70 Cal.Rptr.2d 260, 264 (1997) . For these reasons, 
numerous courts have required proof of a serious impairment "that 
connotes imminent collapse threatening the preservation of the building." 
Fantis Foods, Inc. v. N. River Ins. Co., 332 N.J.Super. 250, 753 A.2d 176, 
183, 185 (2000). Other cases, while not addressing the issue, have noted 
that actual collapse was imminent in extending coverage to material 
impairments of structural integrity. See cases cited in Doheny, 70 
Cal.Rptr.2d at 264-65. 

KAAPA Ethanol, LLC v. Affiliated FM Ins. Co., 660 F.3d 299, 305-06 (8th Cir. 

2011)(selected citations omitted); see Zoo Properties, supra, 797 N.W.2d at 782; 40i 

Fourth St., Inc. v. Investors Ins. Group, 583 Pa. 445, 458-60, 879 A.2d 166, 173-74 

(2005) ; Buczek v. Continental Cas. Ins. Co., 378 F.3d 284, 290-91 (3 rd Cir. 2004); 

Assurance Co. of America v. Wall & Assoc. LLC , 379 F.3d 557 (9th Cir. 2004); Ocean 

Winds, supra, 350 S.C. at 270-71, 565 S.E.2d at 308 (2002); Weiner, supra, 793 A.2d at 

444 (Del. Super. 2002); Fantis Foods, inc. v. North River Ins. Co., 332 N.J. Super. 250, 

260, 753 A.2d 176, 183 (App. Div. 2000)(all adopting imminent collapse test). 

An important distinction should be kept in mind. Since 1997 several reported4 

opinions have failed to discuss whether the material impairment standard is better 

phrased as "imminent collapse" or as "substantial impairment of structural integrity." 

For example, the Sprague dissent mentioned substantial impairment without discussing 

imminent collapse. 174 Wn.2d at 534. When courts actually discuss the choice and make 

4 Almost all of Bayview's post-1997 decisions are unreported. 
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i!, they have almost universally opted for imminent collapse. See KAAPA Ethanol, 660 

F.3d at 306 (same observation). 

b. Problems With The Imminent Collapse Standard 

The trial judge initially adopted a standard she described as "'substantial 

impairment of structural integrity' ('SSI') with an imminent threat of collapse[.]" (CP 

1358) This phrasing clarifies the degree of impairment required for coverage, stating that 

the decay can't just be "substantial" in the abstract, but must be substantial enough to 

create an imminent threat that the building will fall down, cave in, etc. Bayview 

stipulates that it has no evidence of such damage. (CP 1483) 

Travelers cross-appeals this ruling because the judge's definition dispenses with 

any need for the building to change shape. To the extent the imminent collapse test is 

used to describe a situation in which a building has begun to fall but the structure is not 

yet "rubble on the ground," it accurately reflects the meaning of "collapse." A building's 

support beams, for example, might sag or buckle sufficiently to indicate their utter failure 

is imminent. The trial court's formula, however, suggests that coverage can exist when 

there has not yet been a change in shape, but such a change is certain to begin in the very 

near future. This extends the coverage beyond what was written. 

The argument for such a coverage extension is found in Doheny, supra. The 

policy before it covered not just "collapse" but "risks of direct physical loss involving 

collapse of a building." The court held that this language encompassed not only an actual 

collapse, but a threat of collapse: 

It is undisputed that the clause covers "collapse of a building," that is, that 
there is coverage if a building falls down or caves in. However, the clause 
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does not limit itself to "collapse of a building," but covers "risk of loss," 
that is, the threat of loss. 

70 Cal.Rptr.2d at 263 (footnotes and selected citations omitted). 

Doheny said the term "risk" means "threat," so the coverage includes not only 

actual collapses, but imminent ones. In this appeal, the third Travelers policy, in effect 

for 1998-1999 uses the same "risks of collapse" language as the Doheny policy. (CP 

1278) 

Doheny incorrectly focused on a single sentence in the policy. Courts, however, 

consider the policy as a whole. See, Quadrant Corp. v. Am. States Ins. Co., 154 Wn. 2d 

165, 171, 110 P.3d 733, 737 (2005) . "The insurance contract must be viewed in its 

entirety; a phrase cannot be interpreted in isolation." Allstate Ins. Co. v. Peasley, 131 

Wn. 2d 420, 424, 932 P.2d 1244, 1246 (1997). Thus, the term "risk" must be read in 

context and consistent with the purpose of the insurance. See, Wolstein v. Yorkshire Ins. 

Co. Ltd., 97 Wash. App. 201,212,985 P.2d 400,407 (1999). 

Travelers' 1998-1999 policy begins with this grant of coverage: 

4. Covered Causes of Loss 

RISKS OF DIRECT PHYSICAL LOSS unless the loss is: 

a. Limited in Paragraph A.5., Limitations; or 

b. Excluded in Section B., Exclusions. 

(CP 1275; emphasis in original) 

Courts have not had any trouble concluding that under this grant for "risks" there 

must be actual, physical damage, not just a threat of future damage, before coverage can 

exist. See, Villella v. Public Employees Mut. Ins. Co. , 106 Wn.2d 806, 808 & 812, 725 

P.2d 957 (1986); Fujii v. State Farm Fire & Cas. Co. , 71 Wn. App. 248, 857 P.2d 1051 
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(1993). This conclusion is consistent with the ordinary meaning of the tenn "risk," which 

includes: 

3. 

d: an insurance hazard from a (specified) cause or source 

<war risk> 

<disaster risk> 

Webster's Third New International Dictionary, Unabridged. (Online ed. 2013)(copy in 

appendix). 

risk (risk) n. 1 A chance of encountering hann or loss; hazard; danger. 2 
In insurance, hazard of loss, as of a ship or cargo, or of goods or other 
property; also, degree of exposure to loss or injury. 3 An obligation or 
contract of insurance on the part of the insurer: to take a risk on a cargo. 4 
An applicant for an insurance policy considered with regard to the 
advisability of placing insurance upon him. See synonyms under 
DANGER, HAZARD. 

Funk & Wagnalls Standard Dictionary (International ed. 1970)(underline added; copy in 

appendix). 

Because "risk" appears in an insurance contract, a reasonable person applying the 

ordinary and popular meaning would understand from the context that it refers to the type 

of hazards insured by the contract. 5 Accord, Vision One, LLC v. Philadelphia Indem. Ins. 

Co., 174 Wn. 2d 501, 513, 276 P.3d 300,306 (2012)(noting that tenn "risks" refers to the 

perils insured against). Travelers' Additional Coverage for "risks of direct physical loss 

involving collapse" is consistent with the policy's initial coverage grant for "risks of 

direct physical loss." Both phrases refer not to "threat of loss" as Doheny incorrectly 

5 Just like a person signing a brokerage agreement with Merrill Lynch will understand that 
"stock" means securities and not the end of a rifle that is placed against the shoulder. 
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concluded, but to the hazards insured by the contract. See, Wolstein, supra, 97 Wash. 

App. at 2 I 2,985 P.2d at 407 (1999)(interpreting phrase "all risks"). 

This is the interpretation consistent with the entire contract read as a whole. If 

"risks" means "threat" or "chance," then the insurance contract is converted from 

physical damage coverage into some sort of agreement for financing the cost of avoiding 

future damage. See generally, Boeing Co. v. Aetna Cas. and Sur. Co., I I3 Wn.2d 869, 

886, 784 P.2d 507 (l990)(distinguishing between insured "property damage" and 

uninsured measures undertaken to prevent such damage). 

A second problem with the Doheny "risks of collapse" approach is that many 

policies do not use the "risks of collapse" language. In the present appeal, the 2 Travelers 

policies in effect from 1996- I 998 do not use the "risks of collapse" phrase. (CP I 120, 

1200) Thus, the Court would have to interpret "risk" to mean "threat" or "potential for," 

and also would have to fashion another interpretation for the policies that do not used the 

term "risk" in the Collapse coverage. 

In addition to focusing on the "risk" term, Doheny and several other courts have 

justified extending Collapse coverage to imminent collapses that have not yet started on 

the basis that requiring the collapse to begin would be bad public policy-it would 

encourage a building owner to wait for the structure to fail so that she could make a 

covered collapse claim. See, Doheny, 70 Cal.Rptr.2d at 263; see, also, Ocean Winds, 

supra, 565 S.E.2d at 308; Weiner, supra, 793 A.2d at 444. This observation is legally 

incorrect, because an anticipated collapse that an owner allowed to happen would not be 

a covered, fortuitous loss. See, Hillhaven Properties Ltd. v. Sellen Const. Co., Inc., 133 
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Wn. 2d 751, 767, 948 P.2d 796, 803 (1997); University of Cincinnati v. Arkwright Mut. 

Ins. Co., 51 F.3d 1277, 1283 (6th Cir. 1995). 

In any event, "[a]pplying the same logic, with the same lack of restraint, courts 

could convert life insurance into health insurance." Rosen v. State Farm Gen. Ins. Co., 

30 Cal. 4th 1070, 1077, 70 P.3d 351, 355 (2003). Absent direction from the legislature, 

an insurer is free to limit its liability and notions of public policy should not be used to 

expand coverage. See, Peasley, supra, 131 Wn. 2d at 432, 932 P.2d at 1250; Cary v. 

Allstate Ins. Co., 130 Wn. 2d 335,339-40,922 P.2d 1335, 1338 (1996). 

c. Existing Washington Cases Do Not Mandate Phrasing The 
Material Impairment Standard As "Substantial Impairment 
Of Structural Integrity." 

Bayview's primary argument is that prior Washington cases universally favor 

phrasing the material impairment standard as "substantial impairment of structural 

integrity," rather than "imminent collapse." Implicitly, Bayview also argues the case law 

uses "substantial impairment of structural integrity" not just as a legal term of art, but as a 

new definition of "collapse." None of these cases bind the present Court and all are far 

less applicable than Bayview pretends. 

Bayview cites the federal district court decision in Forest Lynn, supra, 892 F. 

Supp. at 1310. The damage there, however, included a change in shape suggesting an 

actual collapse. Id. at 1312 ("Some beams are deformed and have crushed or 

compressed"); see Clendenning, supra, 700 N.E.2d at 848 (same observation). In 

addition, Forest Lynn is a 1995 opinion predating the 1997 Doheny West decision, so it 
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provides no insight whatsoever into whether "imminent collapse" IS a better way to 

phrase the material impairment standard. 

The federal courts hardly are unanimous. In the post-Doheny case of Assurance 

Co. of America v. Wall & Assoc. LLC , 379 F.3d 557 (9th Cir. 2004), the court decided 

that Washington would follow Doheny, and concluded the coverage was for "imminent 

collapse." Id. at 563. 

Existing state court decisions also are unhelpful. Great weight is place on a 

footnote in Mercer Place Condominium Assoc. v. State Farm Fire & Cas. Co., 104 Wash. 

App. 597, 602 n.1, 17 P.3d 626, 628 (2001). However, that footnote is preceded by this 

statement: 

Washington has not decided the meaning of "collapse" as used in first­
party insurance policies, and this case does not require us to do so, as 
Mercer Place and State Farm have agreed that the word "collapse" as used 
in Mercer Place's policy means "substantial impairment of structural 
integrity." 

Id. (underline added) 

Bayview also cites a several unreported decisions, some of which are cited in 

violation of RAP 10.3(a)(5).6 

Another argument based on Washington authority is that the material impairment 

standard was implicitly adopted in Panorama Village Condo. Owners Assoc. Board of 

Directors v. Allstate Ins. Co., 144 Wash.2d 130, 26 P.3d 910 (2001). Not so. In that 

case, an insurance policy limited the time for filing suit to "one year after a loss occurs." 

144 Wash.2d at 135. The court held that when the claim is for collapse due to hidden 

6 And even those citations are incomplete. In 2007 Division One stated that existing Washington case law 
was "unsettled" and could equally support "imminent collapse" or "substantial impainnent of structural 
integrity." Seaman v. Farmers Ins. Exch., 140 Wash. App. 1026 (2007). 
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decay, there is no occurrence until "(1) the date of actual collapse or (2) the date when the 

decay which poses the risk of collapse is no longer obscured from view." Id. at 133-4. 

The argument thus becomes that by recognizing a distinction between actual collapse and 

"risk of collapse," the Washington court implicitly adopted the material impairment 

standard. See, Sprague, supra, 174 Wash.2d at 534 (Stephens, 1. dissenting). 

The only thing Panorama Village "adopted" was both sides' decision not to 

appeal a trial court order. The trial court imposed coverage for imminent collapse.7 

Neither side appealed this ruling. Therefore, it was not a subject of review. RAP 2.4(b); 

see, Weyerhaeuser Co. v. Commercial Union Ins. Co., 142 Wash. 2d 654, 693, 15 P.3d 

115, 136 (2000). Thus, one will search Panorama Village in vain for any discussion of 

the correct standard for "collapse." Rather, the trial court's ruling established the law of 

the case and the parties and the reviewing court all implicitly assumed that "imminent 

collapse," was the correct standard to apply. 

Even if Panorama Village implicitly adopted the material impairment standard, it 

can't possibly be read to favor "substantial impairment of structural integrity" over 

"imminent collapse." The case involved an imminent collapse and the Court's analysis 

of the suit limit would be the same regardless of how the material impairment standard is 

phrased. 

Finally, Bayview quotes the dissenting opinion in Sprague, supra. But similar to 

Panorama Village, the rotted deck walls in Sprague "were in a state of imminent 

collapse[.]" 174 Wash.3d at 527. While Justice Stevens happened to use the older 

"substantial impairment" phrasing, the distinction between that phrase and "imminent 

7 This fact is noted in the court of appeals decision, 99 Wash. App. at 276, and in West's synopsis, 
at the Supreme Court level, 26 P .3d at 910, but is not mentioned in the body of the Supreme Court opinion. 
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collapse" was not material to her argument, which was that decay amounting to 

"collapse" was separate from the excluded decay. The dissent does not even mention the 

imminent collapse phrase, much less does it reject it. 

B. ARGUMENT CONCERNING ESTOPPEL 

1. Procedural Posture And Standard Of Review 

After the trial court adopted an imminent collapse standard, Bayview moved for 

summary judgment contending Travelers was estopped to assert any standard other than 

bare "substantial impairment of structural integrity." Travelers cross-moved for 

summary judgment. The trial court ruled that Travelers was estopped, but only to the 

extent that it had to use the same standard set forth in the denial letter, i.e., a collapse can 

take place when "the structure is so substantially impaired that even the reserve strength 

due to the safety factors built into the building code allowable capacities are exhausted." 

(CP 1389, 1478). Subsequently, Bayview and Travelers stipulated in part: 

(CP 1483) 

Plaintiff has no evidence sufficient to create a genuine issue of 
material fact as to whether any of the following physical damage 
due to hidden decay existed in the building or any part of the 
building during any Travelers policy period: (a) substantial 
impairment of structural integrity with an imminent threat of 
collapse, and/or (b) that the building or any part of the building 
was so substantially impaired that even the reserve strength due to 
the safety factors built into the building code allowable capacities 
was exhausted. 

The trial court granted summary judgment based on this stipulation. (CP 1490) 

Bayview appeals from the estoppel order, arguing the Order did not go far 

enough. Travelers cross-appeals, contending it should not be estopped at all. Because 
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Bayview has no evidence of damage falling within the definition set forth in the estoppel 

order, the controlling issue is whether Travelers is estopped to apply any standard except 

bare and ungualified "substantial impairment of structural integrity." If not, this Court 

should affirm. See, Guile v. Ballard Community Hasp ., 70 Wn. App. 18,21-22,851 P.2d 

689, 691 (1993). Since the estoppel issue was resolved on summary judgment, review is 

de novo. See, Sheikh v. Choe, 156 Wn. 2d 441,447, 128 P.3d 574, 577 (2006). 

2. Facts Relevant To Estoppel 

Bayview submitted its claim in April 2011. (CP 1385) Travelers denied the 

claim on June 14,2011, stating: 

In assessing whether damage constitutes a "collapse," Travelers does not 
require the building to completely fall down or to be reduced to rubble. A 
collapse can take place when the structure is so substantially impaired that 
even the reserve strength due to the safety factors built into the building 
code allowable capacities are exhausted. It is questionable that such a 
condition exists here, but regardless, there is no basis for concluding that 
such a condition existed on or before December 17, 1999. The fact that 
the building was in continual use for over a decade demonstrates that no 
part of it was "collapsed" in 1999. 

(CP 1389) 

The letter ended with these paragraphs: 

This concludes Travelers ' explanation. The purpose of this letter has been 
to provide a reasonable explanation, in relation to the facts and policy 
provisions, of the reasons Travelers presently is relying on for denying the 
claim. This letter is not intended to be an exhaustive list of every fact, 
policy provision, or legal principle which might apply in some way, nor is 
this letter intended to waive Travelers' ability to rely on other reasons for 
denying any part of the claim, whether the reasons exist now or in the 
future. 

All terms and conditions of the policy remain in effect without 
modification. Travelers continues to reserve all rights and defenses which 
exist now or which may arise in the future, including but not limited to 

RESPONDENT'S BRIEF - 34 



those based on the tenns of the policies, the conduct of the parties, or the 
passage of time. No waiver or estoppel of any sort is intended and none 
should be inferred. 

(CP 1390) 

Bayview sued in October 2011. (CP 1) Several motions were filed and heard 

between Bayview and a co-defendant, Philadelphia Indemnity Insurance Company. 

Travelers did not participate in these motions. At no time during the litigation did 

Travelers ever state that "substantial impainnent of structural integrity" was a proper 

definition of "collapse."s 

On January 8, 2013, Bayview's engineer issued his report contending that "SSI" 

was present and had existed when Travelers insured the building. (CP 1392) The report 

made no mention of Travelers' denial letter. Instead, the engineer adopted his own view 

of Washington law, stating: 

Washington State courts have held that where additional coverage for 
collapse is provided, but the policy does not define "collapse," the tenn 
shall be taken to mean "Substantial Structural Impainnent." 

(CP 1394) 

Five weeks later, on February 15, 2013, Bayview moved for partial summary 

judgment, asking that "collapse" be defined as "substantial impainnent of structural 

integrity." (CP 977) The motion said: "It is anticipated that defendants will argue for a 

definition of collapse either requiring actual collapse, or SSI along with a threat of 

imminent collapse[.]" (CP 981) 

The underlined facts are mentioned because Bayview suggests in its brief that during 
Philadelphia's motion practice Travelers acquiesced in Bayview's coverage theory by failing to disclaim it, 
when the motions did not require Travelers to respond and Travelers published no statement accepting that 
theory. 
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Travelers argued just as Bayview had anticipated. The trial court denied 

Bayview's motion and adopted imminent collapse as a standard. (CP 1358) 

Bayview then moved for summary judgment contending that because Travelers 

used the words "substantially impaired" in its denial letter, it was estopped from denying 

that "substantial impairment of structural integrity" was the correct standard. (CP 1375) 

To prove reliance, Bayview's estoppel brief asserted, without a supporting declaration, 

that in directing its litigation expert's investigation, Bayview had relied upon Travelers' 

alleged adoption of"SSI." (CP 1379) This contradicted the brief it had filed only weeks 

earlier (after the expert's report) where it claimed to "anticipate" that Travelers would 

argue for actual or imminent collapse. (CP 981) 

3. Travelers Was Not Estopped To Assert A Standard Other Than Bare 
"Substantial Impairment Of Structural Integrity." 

a. Conforming To A Then-Controlling Legal Precedent Was Not 
Inequitable And Estoppel Does Not Apply To Issues Of Law 

Bayview's estoppel motion was based on Travelers denial letter, which said: "A 

collapse can take place when the structure is so substantially impaired that even the 

reserve strength due to the safety factors built into the building code allowable capacities 

are exhausted." The quoted phrase sets forth an imminent collapse standard used by an 

engineer in another case. When Travelers denied the claim in June 2011, that case was 

controlling precedent in Division One. See, Sprague v. Safeco Ins. Co. of Am., 158 Wn. 

App. 336, 241 P.3d 1276 (2010), rev'd on other grounds, 174 Wn.2d 524 (2012). 

Division I ruled that collapse exists when certain structural conditions are met: 
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Here, Safeco's own expert, Pacific, determined that there was a 
"substantial impairment of structural integrity" to the fin walls and that 
they were in "a state of imminent collapse." The report itself, defined 
imminent collapse as occurring "when the structural supporting 
elements/assemblies are so severely damaged that even the reserve 
strength due to the safety factors built into the building code allowable 
capacitates is exhausted." 

For purposes of the pre-2003 policies, we hold that the findings of 
Safeco's own experts that the building was in a state of imminent collapse 
and that there was substantial impairment to the structure of the building 
were sufficient to establish collapse in the present case. 

158 Wn. App. at 342 (underline added). 

Travelers' denial letter quoted, almost verbatim, the structural engineer's 

definition of "imminent collapse" in Sprague . That court specifically said damage 

meeting this criteria was "sufficient to establish collapse." 158 Wn. App. at 342. 

To be equitably estopped, Travelers first must do something inequitable. See 

Prekeges v. King County, 98 Wn. App. 275, 283 , 990 P.2d 405, 410 (1999), citing 

Douchette v. Bethel School Dist., 117 Wn.2d 805, 811, 818 P.2d 1362 (1991). Travelers 

did nothing inequitable by acknowledging the standard in Sprague. Indeed, if Travelers 

had not acknowledged it, Travelers risked committing a tort. Cf Leingang v. Pierce 

County Med. Bureau, Inc., 131 Wn.2d 133, 155,930 P.2d 288,299 (1997) (no bad faith 

if insurer denies coverage based on an arguable interpretation of existing law). No good 

deed, it seems, can go unpunished: Travelers acknowledged the case law as it existed at 

the time, and now is being told such conduct is so heinous a court has no choice but to 

sanction Travelers with an estoppel. 

Case law changes. Perhaps this is one reason equitable estoppel applies only to 

representations of fact, not to representations of law. Chemical Bank v. Washington Pub. 
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Power Supply Sys., 102 Wn. 2d 874, 905, 691 P.2d 524, 542 (1984); Concerned Land 

Owners of Union Hill v. King County, 64 Wn. App. 768, 778, 827 P.2d 1017, 1023 

(1992). The correct collapse standard is an issue of law and estoppel does not apply here. 

b. The Elements Of Equitable Estoppel Were Not Proven By 
Clear, Cogent And Convincing Evidence 

The elements of equitable9 estoppel are: 

(1) an admission, statement, or act inconsistent with a claim afterward 
asserted, (2) action by another in reasonable reliance upon that act, 
statement or admission, and (3) injury which would result to the relying 
party if the first party were allowed to contradict or repudiate the prior act, 
statement or admission. 

See Colonial Imports, Inc. v. Carlton Nw., Inc., 121 Wn. 2d 726, 853 P.2d 913, 918 

(1993). Each element must be proven by clear, cogent and convincing evidence. Id., 121 

Wn. 2d at 734-5 . Thus, on summary judgment the court must determine whether a 

rational trier of fact could find that Bayview supported its claim with enough evidence to 

meet that standard. See, Woody v. Stapp, 146 Wash. App. 16,22-23, 189 P.3d 807,810 

(2008). 

To prove the first element, Bayview had to show that Travelers adopted bare and 

unqualified "substantial impairment of structural integrity" and then disclaimed it. But 

Travelers never adopted that standard. Instead, it quoted the "imminent collapse" 

definition applied in Sprague. 

9 This case involves equitable estoppel only. Since this case does not involve breach of a duty to 
defend under a liability insurance policy, the special rule that liability insurers acting in bad faith can be 
estopped to deny coverage does not apply. See St . Paul Fire & Marine Ins. Co . v. Onvia, Inc ., 165 Wn. 2d 
122, 131, 196 P.3d 664, 668 (2008). 
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The second element is reasonable reliance. Bayview's claimed reliance is that its 

engineer used "substantial structural impairment" rather than imminent collapse. (CP 

1378) But the expert did not get his "SSI" position from Travelers' letter. The expert's 

own report shows the source of his opinions was not Travelers, but his own belief about 

what "Washington State courts have held ... " (CP 1392), and the expert will not even 

say that he read Travelers' letter prior to issuing his report. (CP 1444) He also did not 

use the criteria outlined in Travelers' letter, which said a collapse can take place when the 

reserve strength is exhausted. (CP 1389) Instead, he used a different approach, the same 

one he used in other claims, which requires the reserve capacity to remain 100% intact. 

(CP 1097-8, 1392) 

Contrary to its later assertions, Bayview did not believe Travelers had committed 

itself to a bare substantial impairment standard. Why would it file a summary judgment 

motion on the definition of "collapse" if it believed Travelers had agreed to Bayview's 

standard? Bayview's motion even stated: "It is anticipated that defendants will argue for 

a definition of collapse either requiring actual collapse, or SSI along with a threat of 

imminent collapse[.]" (CP 981) Bayview fails to explain how it could be relying on 

Travelers' alleged commitment to it's expert's personal definition of "SSI" while it was 

anticipating that Travelers would argue for a completely different legal standard. There 

was no clear, cogent and convincing evidence of actual reliance. 

Even if there had been reliance on something Travelers said, the reliance must 

have been reasonable. Travelers' letter concludes, "Travelers continues to reserve all 

rights and defenses which exist now or which may arise in the future. . . No waiver or 

estoppel of any sort is intended and none should be inferred." (CP 1390) This language 
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precludes any reasonable belief that Travelers was even committed to the standard in the 

denial letter, much less to the very different standard eventually applied by Bayview's 

expert. 

The last element of estoppel is injury caused by the reasonable reliance. Bayview 

asserted that it spent "thousands" on its litigation expert's investigation. (CP1378) But it 

does not show it would have spent any less if the legal test was something other than the 

expert's personal definition of "SSI." For example, Bayview's expert cut 16 inspection 

holes in the building's siding. (CP 1392-3) There is no affidavit from the expert saying 

he would have cut more, or less, or in different places if the legal standard changed. Only 

in its brief did Bayview suggest that its investigation would have to be redone. (1378) 

An unsupported assertion in a brief is not evidence. See Doty-Fielding v. Town of S. 

Prairie, 143 Wn. App. 559, 566, 178 P.3d 1054, 1057-58 (2008). 

c. Bayview Failed To Diligently Pursue Resolution Of the Legal 
Issue 

If, as Bayview now suggests, the physical details of its litigation expert's 

investigation were dictated by the legal standard to be applied, then Bayview could have 

and should have petitioned the trial court much earlier for a ruling on the correct standard 

for "collapse." As it was, suit was filed in October 2011, the expert report issued on 

January 8, 2013, and Bayview did not file its motion on the standard for collapse until 

February 2013 . 

"One condition of equitable relief requires the claimant to have diligently pursued 

his rights . " Hyatt v. Dep't of Labor & Indus., 132 Wn. App. 387, 398, 132 P.3d 148, 153 

(2006)( citation omitted). "Equity aids the vigilant, not those who slumber on their 
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rights." Harman v. Dep't of Labor Indus ., 111 Wn. App. 920, 927, 47 P.3d 169, 172 

(2002), quoting Leschner v. Dep't of Labor & Indus. , 27 Wn. 2d 911, 927, 185 P.2d 113, 

122 (1947). Bayview was not diligent. Instead of quickly obtaining resolution of a 

controlling legal issue, Bayview pressed forward with an investigation based on what its 

expert believed "Washington State courts have held ... " (CP 1394) 

VI. CONCLUSION 

The cases using the old "substantial impairment of structural integrity" formula 

had the noble goal of finding coverage for collapses short of "rubble on the ground," but 

this legal term of art is so poorly phrased that it is being applied out of context to rewrite 

the insurance policy. 

The correct standard is actual collapse. This includes damage short of "rubble on 

the ground." There must, however, be a change of shape, such as falling down, caving in 

or other structural deflection, even if the structure remains partially standing. If this 

standard is adopted, the judgment should be affirmed. 

If actual collapse is not adopted, then imminent danger of actual collapse is the 

overwhelming modern trend and should be adopted. If it is, the judgment should be 

affirmed. 

As a matter of law, the circumstances do not support equitable estoppel. Estoppel 

does not apply to representations of law, and Travelers should not be punished when it 

was only trying to follow the law as it existed at the time. Bayview has failed to prove 

each element of estoppel by clear, cogent and convincing evidence, and was not diligent 
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in obtaining resolution of the legal issue underlying this case. If the Court agrees, the 

judgment should be affirmed. 

DATED this 19th day of February, 2014. 
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Merr)am-Webster Unabridged 2/20/14 10:49 AM 

Merriam-Webster Unabridged Dictionary 

1 

r wn noun \'brak-,daun\ 

plural-$; 

1 : the action or result of breaking down; especially: a situation in which machinery becomes 

inoperative through breakage or wear: an ending of effective operation 

<flooding of the mine ",t:lIU;;'CIU by a breakdown of the pumps> 

2 a:a physical, mental, or nervous collapse: a sometimes sudden marked loss of health, 

strength, faculties, or ability to cope 

<suffering a breakdown years of overwork> 

b: 28REAK 3g 

c: surrender to agitation or emotion: of self-control 

3 a: failure of operation: disruption checking progress or effectiveness: a condition marked by 

futile ineffectiveness: COLLAPSE, DISINTEGRATION 

<the breakdown of the negotiations between the countries> 

<a breakdown of communications with the territories> 

<a breakdown of tribal customs> 

b: failure of insulation; especially: failure of an insulating material (as air, oil, porcelain, or 
rubber) to prevent passage of an electric discharge 

4 a: a noisy rapid shuffling dance; especially: a dance engaged in competitively by groups or 

pairs in succession 

b: a tune suitable for such a dance 

5 : the part of a drop-forging die that distributes the metal of the work after it leaves the fuller by 

bending and shaping it in preparation for forging in the roughing die - called a!soedger; side 

cut 

6 a; DECOMPOSITION; especially: chemical decomposition (as of a complex compound) 

b: softening or plasticization of rubber especially by mastication 

c: a disorganization of cellular tissue (as .of stored apples) resulting in internal discol.oration 

1 a: division into categories 
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